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SPONSOR STATEMENT, SB 3:
ANTITRUST EXEMPTION FOR COMMERCIAL FISHERMEN

Senator Jim Duncan

Senate Bill 3 will allow fishermen to form associations to collectively
negotiate raw or processed fish prices with processors. It does not
authorize processors to agree among themselves on the prices they will pay
fishermen; it only covers collective bargaining between fishermen and a
processor, or group of processors.

A state antitrust exemption is a first step to stabilizing Alaska's
fishing industry. While this exemption applies only to state antitrust laws,
it is necessary to gaining Congressional approval for a federal exemption,
so that fishermen and processors could negotiate prices. Once the
legislature has approved SB 3, the state, fishermen and processors would be
in a position to request the federal exemption. The attitude toward a federal
exemption may be favorable now that Alaska's congressional delegation is

in the majority.

In order to permit collective bargaining, fishermen must be allowed
to market and sell their fish as a group. Current state antitrust law does
not mention whether fishermen could collectively sell their raw jatch or
fish products, although it permits them to form associations to catch and
prepare their fish for market. SB 3 clarifies this ambiguity, making state
law consistent with federal law, which expressly permits fishermen to
collectively engage in more activities, including marketing their fish. The
incongruities between current state and federal law make it possible for
some fishermen's organizations to be in compliance with federal antitrust
law, yet breaking state law, or be in compliance with state antitrust law and
violating federal ’aw.

State legislation such as this, and pursuit of a corresponding federal
exemption were recommended in the 1993 Alaska attorney general's report
on the Bristol Bay sockeye salmon industry. The fishing industry is
Alaska's largest private employer, and affects every segment of our
economy, from small coastal villages to the state's general fund. Collective
bargaining between fishermen and processors will help stabilize
commercial fishing prices, bolstering local and state economies. Stable
raw fish prices will promote stable consumer prices for processed seafood
products, which means greater sales of Alaska seafood.
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This memorandum summarizes SB 3, An Act relating to an antitrust exemption for persons
engaged in the fishing industry

SB 3 proposes two sigmrlcant changes to the state antitrust law.

First. SB 3 eliminates an ambiguity in state law as to whether commercial fishermen can
collectively market their fish and fish products and makes the state antitrust exemption for
fishermen compatible with the analogous federal exemption. See. section 1, SB 3.

When the state antitrust law was enacted in the mid-1970's, the legislature created an
exemption from the law so that fishermen could agree among themselves to collectively
engage in the harvesting and processing of fish. AS 45.50.572(c). Unfortunately the law
does not mention whether fishermen could collectively market their fish and fish products.
By expressly allowing fishermen to engage in collective harvesting and processing activities
and not mentioning marketing activities, it must be presumed that the law precludes collective
marketing activities by fishermen SB 3 amends the state antitrust exemption for fishermen
so that fishermen are clearly allowed to collectively engage in the marketing of their fish and
fish products.

The federal antitrust law already contains an exemption that permits fishermen to collectively
engage in catching, processing, and marketing their fish and fish products. 15 U.S.C. 521.
But the federal law also places specific restrictions on the legal structure of the cooperatives
that fishermen may form. SB 3 rewrites the state exemption so that it directly parallels the
provisions of the federal law

Thus SB 3 expands the kinds of activities that fishermen may engage in without violating the
state antitrust law and substantially eases the hurden on fishermen to simultaneously comply
with the state antitrust law and the federal antitrust law
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Second. SB 3 creates a new exemption from the state antitrust law to allow fishermen and
processors to collectively agree on the price that fishermen would receive for their fish and
on the price that processors would accept for processed fish See. section 2. SB 3 The
exemption would allow fishermen to enter into price agreements with a processor or a group
ofprocessors SB 3 does not allow groups of processors to agree among themselves on the
price that they would pav fishermen for fish or they would charge for their product Groups
of processors may agree on prices, only if fishermen participate in the agreement and are a
party to the agreement

Once SB 3 is enacted and the state antitrust law provides an exemption for collective
agreements between fishermen and processors, the state, fishermen, and processors can
approach the Congress for a comparable exemption from the federal antitrust laws. The state
exemption can serve as a model for the federal exemption. In the mean time, it would be very
risky for fishermen and processors to relv solely upon the state antitrust exemption as
authority to engage in collective price setting. Because the Alaska fishing and fish processing
industries significantly affect interstate and international commerce, the federal antitrust laws
are certain to apply to. and thus prohibit, any price agreements between fishermen and
processors Fishermen and processors should wait for the Congress to enact the appropriate
exemption from the federal antitrust law before attempting any such agreements.

If | may be of further assistance, please advise.

GU glc
95-076.glc
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CHAIRMAN AUSTERMAN asked if a motion was 1in order. There being no
motion Tforthcoming, he tabled the CS for HCR 12.

HFSH - 03/20/95
SB 3 - ANTITRUST EXEMPTION FOR FISHERMEN

ROSEMARY ALEXANDER, Aide, Senator Jim Duncan, testified, "Senate
Bill 3 will allow fishermen to form associations to collectively

negotiate fish prices with processors. While this bill covers
collective bargaining between fishermen and a processor, or a group
of processors, it does not authorize processors to agree among
themselves on the prices they will pay fishermen. Senator Duncan

believes that a state antitrust exemption 1is a first step to
stabilizing Alaska®"s fishing industry. This exemption applies only
to state: antitrust laws, it will also be necessary to gain
Congressional approval for a federal exemption. But once the
legislature has approved SB 3, the state, Tfishermen and processors
would be in a better position to request a federal antitrust

exemption. The attitude toward a federal exemption may be
favorable now that Alaska®™s congressional delegation is 1in the
majority.

MS. ALEXANDER continued, "SB 3 also clarifies an ambiguity in state
law, which does not expressly allow fishermen to market and sell
their fish as a group. Currently state antitrust law only permits
them to form associations to catch and prepare their fish for
market. As you know, Tfederal law expressly permits them to form
associations to catch and prepare their fish for market. As you
know, federal law expressly permits fishermen to collectively
engage in more activities, including marketing their fish. The
incongruities between <current state and federal law make it
possible for some fishermen®s organizations to be 1in compliance
with federal antitrust law, yet breaking state law, or be 1in
compliance with state antitrust law and violating Tfederal law.
Passage of SB 3 will make state law consistent with federal law.
During previous hearings on SB 3, CDFU testified that the
inconsistency between state and federal law had become a real

problem for some members. A state and the corresponding federal
exemption were recommended in the 1993 Alaska Attorney General®s
Report on the Bristol Bay sockeye salmcn industry. The fishing
industry is Alaska®s largest private employer, and contributes to
the state®"s general fund. Collective bargaining between fishermen
and processors will help stabilize commercial fishing prices,
bolstering local and state economies. Stable raw fish prices will

promote stable consumer prices for processed seafood products,
which means greater sales of Alaska seafood."

MS. ALEXANDER concluded, "SB 3 passed the Senate without opposition
on March 7. It has a zero fiscal note. You will find letters of
support in your packets from Tfishing organizations, the Department
of Commerce and Economic Development, and the Department of Labor.
The Pacific Seafood Processors Association also has testified in
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favor of the legislation. A similar bill was introduced last year
with the complete support of the former Hickel Administration. It
passed the Senate, but got caught in the final rush of legislation
in the House and did not get to the House floor but it did have
complete support from the former Hickel Administration as it does
from the Knowles Administration.™

NUMBER 430

RICK LAUBER, LOBBYIST, Pacific Seafood Processors Association,
testified, "We have had continuing problems, we in fish price
negotiations, and I°m not going to attempt to mislead you that this
bill standing as it does will resolve all those problems, but at
least it will take care of some of the more, what 1 would consider
ridiculous situations where fish processors and fishermen could not
be in the same room when someone else for instance 1is discussing
fish prices.” He continued, "The major problem would still remain
and that"s the federal antitrust law but as | repeatedly said, this
would be an excellent first step. You"ve got to start someplace.
You"ve got to change both the state law and the federal law in
order to do what this bill would attempt to do. Let me say again
what Senator Duncan has said a number of times and it"s very clear
in the legislation and that 1is that this law, if there"s a
corresponding law passed by the federal government would still not
allow processors to sit down and fix pricts. There was a recent
article by a major news service that reported on passage of this
bill, 1 believe in the Senate, and they implied that that was the
case. Nothing can be further from the truth. There 1is never going
to be any law in the United States that would allow price fixing on
the part of fishermen or processors."”

MR. LAUBER added, "In working with this bill last year and again,
this year and having turned it over to attorneys to review. |
apparently neglected a section of the bill is probably not going to
be the end of the world but | am getting so much, not flack in the
sense of anybody telling me that this is the end of the world but
I hate to have anyone laugh at a piece of legislation and
particularly one that | testified in favor of. I"m referring to on
page two, line 12, the Jlanguage for the vrest of the sentence
starting with "(2) minimum price that fish processors will accept
for the sale of processed aquatic products”. What in effect this
says, if you read (1) and (2) together, the Tfish processors and
fishermen could talk about price paid for the fishermen for aquatic
products and that, of course, is what we are attempting to do to be
in discussions about that. But 1 have not been able to find
anyone, either fishermen or processor that wants or thinks that
processors and fishermen would ever agree as to the minimum price
that fish processors will accept for the product when they sell the
finish product. It would probably be almost an impossibility to
reach such an agreement. I would compare this to a situation where
the Ford Motor Company 1is negotiating wages with their employees
and their employees are vitally interested in wages and working

HOUSE FSH COMMITTEE  -8-  03/20/95



conditions but the employees to my knowledge have never attempted
or requested to be able to dictate to the Ford Motor Company the
price that they will sell each individual automobile and 1its

various accessories on the open market. Or what each 1individual
dealer would then sell for. It just 1is so ludicrous that no one
would ever ask to do it. But yet that 1is in here. I guess one
could counter and say, “Well, if they will never do it, then what

-a is done®". But it is beyond humorous. If this passes this way
it will make a law of the state of Alaska a kind of a ridiculous
document. I"ve discussed this with United Fishermen of Alaska and
asked sincerely, is there any legitimate reason for this, is there
someone that wants this for a valid purpose. Neither from UFA or

anyone else has been able to tell me any valid reason, anything
that this would do to help anything."

CHAIRMAN AUSTERMAN asked 1if Mr. Lauber was requesting that that
line be taken out.

MS. ALEXANDER explained, "That particular line did come out of the
Attorney General®"s recommendation to George Utermohle who wrote the
legislation. I have talked to Legal Services about this and 1| have
an opinion from Jim Forbes, the Assistant Attorney General 1in the
Fair Business Practices Section of the Attorney General®"s Office,"”
and, "Mr. Lauber raised this question to us. This should be
something the processors would keep 1in consideration when they
negotiate this particular section, they felt that this would be
something that would help level the negotiation field, the playing

field, if you will, between Tfishermen and processors. Senator
Duncan 1is not here and whether or not we would want to amend this
without him, I don"t think would be the case. I guess 1 would

appreciate it if you would consider talking to him about this
particular section."”

Number 570

SCOTT MCALLISTER, Southeast Seiners, testified in support of SB 3,
saying, "l think that this bill does potentially go a long way to
level the playing field, so to speak, between the processors and
the fishermen."” He said, "Giving the fishermen the benefit of the
wholesale arena where a fisherman with a processor or a group of
processors, could essentially sit down and have a tremendous
advantage 1in the marketplace enjoyed by very few in a free market
except for a few primary producers and the farming industries that
enjoy these antitrust exemptions as well, and together, to the
benefit and advantage of both control volumes of product and be
able to negotiate the wholesale level, prices to the advantage of

the seafood industry as a whole." He concluded, "1 support this
bill, our organization supports this bill, 1in its current form.
Without that particular wording, it puts us back where we have

always been."

Number 652
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REPRESENTATIVE ELTON said, "It seems to me that you"re inducing

additional restriction that may be hard to live up to. It also
seems to me, and again, this 1is partly my background speaking, you
may be taking away a marketing capability. For example there may

be a lot of value to selling into the school 1lunch program at a
lover price than you might get if you hold your pack Ilater. And
that aavantage would be that you"re creating new eaters of the
product. And it seems to me that you have the minimal price
language that you may be taking away some of those opportunities.
For example an opportunity to sell 200,000 cases into the school
lunch program at less than an agreed upon minimum wholesale price.
It seems to me we"re complicating an awful lot,"

Number 672

MR. MCALLISTER said, "Well, we could be. These are ponderables.
They"re all what-ifs in a market place that 1is forever changes
(indisc.), it has a life of its own. And pondering minimum price
advantages or disadvantages 1into the Tfuture, are things that
(indisc.) those prices will be there regardless.”

TAPE 95-19, SIDE B
Number 016

DEAN PADDOCK, LOBBYIST, Bristol Bay Driftnetters Association and
United Fishermen of Alaska, said, "Jerry McCune, because he wanted
to go to a basketball game and because I'm a member of the
Executive Committee of the UFA, authorized me to speak in behalf of
the United Fishermen as well. We urge your support for this bill.
The fishermen need all the help they can get. I think that this
legislation should have been introduced many many years ago." He
added, "This legislation should be motherhood and apple pie. |
think it is and I°'m sorry that some attorney somewhere saw fit to
throw that clause in there. I don"t think it adds a whole lot,"”
and, "The deletion of the section mentioned by Mr. Lauber in my
mind would not notably reduce the value or the importance of this
bill or our support for it."

Number 155
REPRESENTATIVE ELTON moved to pass SB 3 out of committee with
individual recommendations proposing that the possible amendment
could be addressed in House Resources, the next committee of
referral.

There was no opposition.

CHAIRMAN AUSTERMAN adjourned the meeting at 7:04 p.m.
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LNTED HSHERVEN G- AALASKA

211 Fourth Street. Suite 112
June3u. Alaska S9801
907/586-2820
Fax: 907/463-2545

February 16. 1)05

The Honorable Robin Taylor. Chair

and Members of the Senate Judiciary Committee
Maska State Senate

The Capitol Building

Juneau. Alaska 99801-1132

Dear Chairman Taylor and Committee Members:

United Fishermen of Alaska (UFA) supports Senate Bill S regarding Anti-Trust
Exemption for Commercial fishermen.

This piece of legislation was first recommended in the 1993 Alaska Attorney General’s
Report on the Bristol Bay fishery.

Fishermen need to breathe new life in their industry. This is one avenue to be able
to do so as it gives the fisherman the ability to make collective bargaining
agreements with processors.

We might still have to deal with Federal anti-trust laws, but this bill is a step in the
right direction.

lurge the Senate Judiciary Committee to pass SB 3 for the fishermen of .Alaska.

Sincerely,

[ JerryyMcCune
y President

cc: Senator jim Duncan
UFA Board of Directors

MEMBER ORGANIZATIONS

Alaska Crao Coalition. » Alaska Longlina Fishermen's Association e Alaska Trailers Association  Area K Seiners Association

Benn?Sea Fishermen's Association e Bristol Bay Onftneners Assocjation e Concarnea Area "M" Fisherman |

Cook Inlet Aquacultum Association « Coraova District Fisherman United » Kenaj Peninsula Fishermen's Association
North Pacific Rshenea Association « Narthern Southeast Regional Aauacoituie Association « Peninsula Marketing Association

elorsDurg Vessel Owners Association mPnnce William Souna Aauacutture Corporation mPurse Seine Vessel Owners Assoaagon

Seeiooa Proaucera Coooerative  Southeast Alaska Seiners Association e Southern Southeast Regional Aquaculture Association



Alaska
Trollers
Association

120 Seward St.. No. 505
[“neau. Alaska 09801
907) 580-9400

907" 580-44 73 Fax

March 16, 1995

Senator Jim Duncan
Alaska State Legislature
AK 07s11

Dear Senator Duncan:

The Alaska Tro ers Association strongly supports SB 3, which would
provide anti-trust executions for commercial fishermen.

Allowing fishermen to collectively negotiate fish prices and take a
more active role in marketing strategies should enhance the value of our
seafood products. At this time of decreased stability and increased
competition in the marketplace, this is precisely the type of option fishermen
need to maintain a competitive edge.

ATA encourages legislative support for this hill and any subsequent
changes necessary under federal law to secure anti-trust exemptions for
commercial fishermen.

ATA appreciates the time you and your staff have dedicated to this

issue.

Sincerely,

Executive Director



Ketchikan Office: Juneau Office:
PC. Box 9579 RO. Box 23081
Ketchikan. AK 99901 Juneaa, AK 99802
Phone: (907} 225-5156 Phone: (907)463-5030
rax: (907} 225-5253 Fax: (907 463-5080

March 3. 1995

Dear Senator Duncan,

After extensive discussion and review it is the opinion of our board of directors that
Senate Bill 3 relatlnsq to an antitrust exemﬁnon, for commercial fishermen will benefit
Southeast Alaskan Seiners. We support this bill and ultimately look forward to the

congressional legislation necessary to make these antitrust exemptions opporative.

Functional, antitrust exemptions will facilitate fishermen and processors to more
efficiently harvest, process and market Alaska's seafoods and achieve a greater value
from theSe seafood products to the benefit of all Alaskans.

We offer our help and support in advancing this bill through the legislative groce_ss_and
mi%ntlﬁlytt)gtwer ggrr consideration and understanding of the fishing industry by bringing

i N

Southeast Alaska Seiners President

c.c.  Senator Robin Taylor
Representative Bill Williams
Representative Kim Elton
Representative Jerry Mackie
Representative Caren Robinson
United Fishermen of Alaska



Cordova District Fishermen United

P.O. Box 939
Cordova, Alaska 99574
(907) 424-3447 FAX (907) 424-3430

January 24,1995

Senator Jim Duncan
Alaska State Legislature
State Capitol

Juneau, AK 99801-1182

Dear Senator Duncan:

On behalf of Cordova District Fishermen United (CDFU), Iam pleased to wnte in support of Senate Bill No. 3-An Act
relating to an antitrust exemptionfor persons engaged in thefishing industry CDFU supports SB3 for three primary’
reasons:

SB3 will clarify ambiguities in existing law.

Under current law, it is clear that fishermen may harvest, process and handle their catch or prepared product
collectively but it is unclear whether they may collectively see the fruit of their labors through to the marketplace.
The current law is interpreted by some to mean that, after collectively catching or processing their fish, each
individual fisherman must separate his portion of the catch or product from that of other fishermen and then
attempt to sell that portion individually. CDFU supports SB3 because it expressly allows fishermen to collectively
sell their catch or their prepared proJuct.

SB3 will remove inconsistencies between state and federal laws.

The federal exemption covers harvesting, processing, handling and marketing and is, thus, inconsistent with
existing state law. This inconsistency creates an atmosphere wherein a group of fishermen may acquire an
exemption from the state government and be in violation of federal law-and vice versa. Section 10of SB3 rewrites
existing law to make the state exemption virtually identical to its federal counterpart. CDFU believes this is an
important improvement over existing state law.

SB3 will level the playing field for fishermen.

Section 2 of SB3 places fishermen in a better position to obtain the best price for their fish bv allowing them to
collectively agree on the price that processors will pay to fishermen for raw fish and that processors will accept
tor the sale of processed fish. This will have the effect of leveling the playing field. Fishermen will be in a better
position to obtain the best price for their fish by allowing them to deal with processors. Fishermen and processors
will be able to put up a united front against the major corporations that dominate the world markets for
processed fish.

The commercial fishermen who comprise CDFU strongly support Senate Bill No. 3. If you have any questions or
require additional information, please do not hesitate to contact me at the number above. Thank vou for your
consideration.

Sincerely,
CORDOVA DISTRICT FISHERMEN UNITED
X)*— Itfa A

Dome Hawxhurst, Executive Director

o Senate. Georgiamia Lincoln

Represenative Gene Kubina



BSFA Bering Sea Fishermen's Association

725 Christensen Drive
Anchorage. Alaska 99501
(800) 770-6519 (Within Alaska)
(907) 279-6519

FAX (907) 258-6688

Serving western Alasxa small Doat lisneries since '980

January 24. 199

The Honorable Jim Duncan
Alaska State Senate

State Capitol

Juneau, Alaska 99601

Dear Senator Duncan:

The Bering Sea Fishermen's Association supports Senate Bill No. 3,
"An Act relating ro an antitrust exemption tor persons engaged in the fishing
industry”, as positive legislation that will benefit commercial fishermen in
western Alaska and statewide.

Western Alaska small boat fishermen, which BSFA represents, are
engaged continually tnh a process of trying to develop and market fish
ﬁrod_ucts from their region. Their efforts involve species such as salmon,
erring, and halibut.

By clarifying present law, SB 3 makes clear that commercial fishermen
may join together to produce and market their catches, as well as bargain
collectively with processors for better prices. In a region where there are few
alternate sources of income, these activities are vital to the ability of westemn
Alaska fishermen to strengthen their markets and achieve the best possible
return from their seasonal fisheries.

~ Thank you for introducin% SB 3. Please do not hesitate to contact our
office if we can provide you with further information.

Yours trulv,

Karl Ohls o
Fisheries Development Specialist



i el

January 27, 19%
Edward E. Crane
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Senator Jim ncan
Alaska State
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Dear Senator Duncan,

| have noted an Senate Bill 3. In my view,
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Alaska Commercial Fishing and Agriculture Bank



Senator J|m Duncan

Januar
Page 2 y
Senate B| ﬁ estabishes dand clarifies = this
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Very truly yours,

Edward E. Crane
EECdw



MILL NO: Senate Bill No. 3 DATE: February 23. LW5

TITLE: Antitrust Exemption :-r Fishermen CONTACT: Dwight Perkins
465-2700

Senate Bill No. 3 would allow rimers to form associations to negotiate fish prices. AS 16.1U.2S0
provides that the Department or Labor serve as mediator of disputes between fishers and fish
processors on the price to be paid for salmon. The department's experience has revealed that the
inability of fishers to form associations to negotiate with processors has been a primary factor
in such disputes as the 1001 Bn-tol Bay strike.

This legislation would provide . mechanism to stabilize raw fish prices, thereby protecting
Alaskan fishers and processors ::om the debilitating and extreme fluctuations in fish prices. A
stable fishing industry will have direct and positive effect on the Alaskan economy. Itis only
reasonable that Alaskan rishers .md processors have the legal ability to protect themselves and
this important resource from pri*e setting by outside interests..

The Department of Labor supports Senate Bill No. 3.

APPROVED:

o DATE:
Tom Cashen. Commissioner

POSITION PAPER/Department of Labor



TONY KNOWLES, GOVERNOR

DEPARTMENT OF COMMERCE AND P.0. scx *'osod

JUNEAU. ALASKA 99B11-080
ECONOMIC DEVELOPMENT PHONE. (007) ) 652017

DIVISIONOF ECONOMIC DEVELOPMENT

The Honorable Senator Jim Duncan
State Capitol
Juneau, Ak. 99811

DCED comments on SB 3

DCED supports passage of SB 3; "An Act relating to an anti-trust exemption for
persons engaged in theé fishing industry."

Currently. Alaska fishermen and processors cannot discuss price issues without
violating anti-trust laws. This proposed legislation would help bring stability to
the Alaska fishing industry and the communities dependent on this resource by
allowing fishermén and processors to negotiate long-term price agreements.

Three years ago former Governor Hickel assigned DCED to head a Salmon
Strateqy Task Force to investigate the cause of salmon erce declines. It was
determined that increased world production of salmon had caused prices to
decrease in recent years. Specifically, Alaska salmon has_lost market share to
increased farmed salmon production which is able to deliver to the marketplace
a product that offers consistent supply, quality and price. A strategy to help
recover market share was develgped which included: expanded marketing
efforts, improved consistency of quality, reduced costs of production and
increased product options to'consumers. While all these issues can not be
addressed 'in a single piece of legislation, SB 3 is an important first step that
offers die hope ofstabledoncmg and supply necessary for food manufacturers to
commit to new product development.

As part of its efforts to develop a price recover%strategy for salmon. DCED
conducted a comparison study of Alaska and Canadidn salmon prices. It was
learned that a similar anti-trust exemption exists in Canada where long-term
price contracts have helped keep Canadian pink salmon prices 113% higher and
sockeve prices 60% higher than ex-vessel prices paid in Alaska.

While a federal anti-trust exemption may be necessary to fuIIX remove liability,
this 1s an |mgortant first step in a direction that will help the”Alaska salmon
industry to recover lost market share.

OS*HBLH
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This memorandum contains the report of our investigation
into the Bristol Bay scckeve salmon industry. Our investigation
centered cn the processors in Bristol Bay, but 1in the course of
gathering material from and about them, we also obtained some
information on the business practices of the buyers of Bristol Bay
salmon, who import, most ofthe processed fish into its primary
markets 1in Japan.

The reader snould be aware that most of the conclusions
we draw about the Japanese buyers 1is in the nature of informed
conjecture, based cn available information. We were not able to
conduct an in-depth reviewof direct evidence of the business
practices of the 1importers, such as their business records. This
report should be read with that understanding. We make no claim to
having conclusive evidence of price fixing, or other illegal
conduct, but we do believe that the report shows how various parties
had the means, opportunity, and motive to reduce Bristol 3av salmon
prices 1in recent years.

Antitrust investigator Sue Winton and I compiled most of
the information contained herein. University of Alaska Southeast
economist David Reaume provided economic analysis and valuable
assistance in drafting.

INTRODUCTION
This investigation began 1in early 1991 1in response to
concerns that declining ex-vessel prices for Bristol Bay sockeye

salmon were brought about by collusion. We subpoenaed documents
from processors; reviewed public records, press reports and previous

RISTOL BAY SALMON INVESTIGATION



studies; and took dozens of statements, both sworn and unsworn.l A
reduction in funding for antitrust enforcement in 1992 forced the
curtailment of the investigation. The intent of this report is to
pass along the information ve cctamed, with our interpretation, for
the consideration of those vnc make policy affecting the 3ristol Bay
fishery.

We Tlimited cur investigation to the 3ristol 3av fishery
for several reasons: the major firms involved in _ta other
significant Alaskan commercial fisheries do business there 1illowing
us an opportunity to examine their business practices; the Tfishery
is small enough that a review of the necessary business records was
within our ability to manage; and the fishery had xperiencea
dramatic swings in ex-vessei prices 1in just a few yearr providing
a good opportunity to explore the reasons why.

3efcre getting 1into the body of the report, a brief
summary of the primary legal principles 1involved is in order.

Antitrust Law

These are the federal and state laws that protect trade
and commerce from unlawful restraints. This report focuses on price
fixing and monopolization, two activities prohibited by antitrust
laws. The basic principles of antitrust law are found 1in the
Sherman Antitrust .Act of 1390, which has been called the Magna
Charts of free trace.

Monopoly

A monopoly is usually found to exist when a firm selling
a product acquires the power to increase prices or exclude
competition in a specific market. While it traditionally is not
found to exist unless a single firm possesses the power, some courts
have found that two or more firms can jointly monopolize a line of
commerce and exercise shared monopoly power. To violate the law, a
monopolist must usually be shown to have deliberately acquired the
power. No set market share has been established, althougn monopoly
power is usually presumed to exist when a Tfirm"s market share
exceeds 70%, and wusually presumed not to exist when market share

drops below 40%. Courts generally consider all relevant evidence
when deciding whether monopoly power exists in a given instance, and
are not bound by market share calculations. A monopolist can

maintain a selling price that is above the price chat would prevail
if the market were competitive.

Cliaocclyv

Documents we obtained under subpoena are subject to
AS 45.30.592, which provides certain protection for trade secret
information. Accordingly, to the extent that information in this
report 1is based on subpoenaed documents, we have taken steps to
insure that trade secrets of individual companies are not revealed.



An oligopoly is generally found to exist where a few
firms account for test of the sales <c¢f a product:. In some
circumstances, the oligopolists can approximate the market power of
a monopolist through coordination, either explicit or implicit. The
hallmark of an oligopoly 1is that no firm will make a pricing
decision without reference to the anticipated response of the other
oligopolists. Oligopolists frequently maintain prices parallel to
their competitors. The structure of an oligopolistic market makes
it relatively easy for the firms involved to cooperate to keep
prices at levels above where they would be 1in the presence of true
competition. Highly concentrated industries - usually found to
exist where four firms control about 50% cf the industry output -
where there 1is product homogeneity, similar cost structures, and
high Dbarriers to entry into the business are more prone to
collusion, and are more likely to approximate the behavior of a
collective monopoly. For tnese raasons, courts have found that,
even where there is no evidence cf an express agreement to fix
prices, price fixing will be inferred 1in an oligopoly where the
existence of enougn "plus factors" are proved. These "plus factors"
usually include: the opportunity of oligopolists to meet to agree
cn price strategy; most favored customer clauses; parallel pricing;
price information sharing; and product uniformity.

Monopsony

A monopsony 1is the converse cf a monopoly, where there
are many sellers of-a product, and one buyer controls so much of the
acquisition side of the market that the buyer can control prices.

Olicccsonv
The converse of an oligopoly.
Market power

Market power is the power of a monopolist or an
oligopolist in a highly concentrated market to raise prices above
competitive levels - or the power cf a monopsonist or oligopsonist
to lower prices below competitive levels.

A RECE2TT (AND BRIEF) HISTORY OF BRISTOL BAY
The 1970s and 1980s

In the early to mid-1970s the Bristol Bay sockeve salmon
run was depressed. Harvest levels in 1973 and 1974 had dipped to an
average of 6 million pounds, down from over 100 million pounds in
1970. Beginning in 1975, however, Bristol Bay sockeve salmon stocks
began a sustained pericd of recovery, reae.ning a modern high of 215
million pounds in 1983, and failing no lower than 85 million pounds
since. The relevant data are given 1in Table -1.

With the advent of secular recovery in the stock of
3ristol Bay sockeye <came structural change. Japanese trading
companies began buying large quantities of frozen Bristol Bay
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scckeye salmon from 3ristcl bay processors in 1973." In me process
they bid up the ex-vessel price (the price received by fishers) fronm
50. 50 per pound 1in 1977 to 50.73 per pound 1in 1973, and then to
51. 02 per pound 1in 1979. In two years the price received by Bristol

3av fishers for their catch had risen 70 percent. What 1is more, the
70 percent price increase from 1977 to 1979 was achieved in the face
of a 337 percent increase 1in harvest levels. Had it not bee for
the fact that sockeve harvests were rising sharply just wne. the
Japanese were increasing their purchases cf frozen salmon fro -ar
zero to over 30 percent cf the total sockeve harvest, the in .ase
in ex-vessel price might have ceen even mors spectacular. The price
gains could not, however, be sustained. When the second in a series

of record harvests appeared 1in 1930, ex-vessel prices returned to
their 1977 levels. The competition for fish that had bid up prices
in 1973 and 1979 had been muted by continued abundance.

The Japanese presence in Bristol 3ay grew throughout the
decade of the 1930s. 3etvee.n 1981 and 1984 nearly half the Bristol
Bay sockeve catch was frozen, up from near zero in 1977. Even so,
the supply available for canning was not as yet severely restricted
thanks in large part to a continuation of historically hign harvest
levels. The rather small weight cf the canned sockeve pack in 1982
(11.3 million pounds, down from 57.5 million pounds in 1931) allowed
inventories which had been built up during the previous three years
to be sold off and cannot be viewed as evidence that the growing
Japanese demand for frozen Bristol 3av sockeve was at that time
impinging upon canners®" supplies of unprocessed Tfish.

In 1985, however, things began to change again. In
response to booming consumer demand, Japanese buyers of frozen
sockeve salmon increased their Bristol 3av purchases from 67 million
pounds in 1984 to 91 million pounds in 1985, and their market share
from 49 percent to 68 percent. Ex-vessel prices once again rose and
this time canners found themselves in the position of having to pay
much higher prices 1in order to obtain product and, (more importantly
to them in the 1long run), in order to retain control over the core
of their fleet cf fishers and boats.

BRISTOL BAY SOCXEYE SALMON

(000°S) (000°S) (000°S) AVG. EX

POUNDS POUNDS POUNDS ~ PERCENT  VESSEL
YEAR  HARVESTED FROZEN CANNED  FROZEN PRICE
1975 26,944 102 21,319 0. S 0.40
1976 34,273 334 23,426 2.6 0.50
1977 32,672 586 27,495 .1.8 0.60
1973 53, 576 6, 307 37,136 10.d 0.73
1979 126,429 33,032 44 | 350 30.1 1.02
1980 133, 541 31,356 46,379 23.9 0.57
1981 158 , 433 49,614 57,456 I n 0.77

: Frozen sockeve salmon is sold almost exclusively in Japan,
while canned sockeve 1is sold almost exclusively in other markets.
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1982 96,663 57 ,537 11,303 59 .5 0. 63
1983 214,339 103 ,432 54,571 43 .1 0.64
1984 123 ,159 57,255 46,737 43 .3 0.66
1985 134,913 91,219 23,730 57.7 0.33
1986 95,948 75,011 11,536 73 .2 1.43
1987 87,450 63,798 15,191 73 .0 1.40
1988 34,573 73,475 6,677 36.3 2. 10
1989 163,175 109 ,340 32,574 67.3 1.25
1990 L93 ,955 129 ,700 30,531 65.2 1. 09
1991 140,221 33,059 40,607 59 .2 0.70
1992

ZS: ?0UNDS- ADF&G Bristol Bav Manaaement Recarts
PRICE- ADF5G, Division cf Commercial Fisheries, special
printout

The great 3ristcl Bay Price War of 1935/1383 had begun.
Competition among canners and Japanese buyers of frozen fish came tc
a head as declining harvests coupled with a booming Japanese
consumer demand for salmon drove ex-vessel prices to historic highs.
In 1936, 1337, and 1988 the share of the Bristol Bay harvest which
was frozen (and then largely shipped to Japan) averaged 79.2
percent. Japanese demand in these years drove the price received by
fishers from SO0. 32 per pound 1in 1985 to SI. 42 per pound 1in 1936,
S1.40 per pound 1in.1387, ana then to 52.10 per pound in 1983. 3v
1983 Bristol Bay ganned production of sockeve had fallen to 6.7
million pounds, 1its*lowest level since 1973 and a mere 12 percent cf

the poundage canned just five years earlier. For all 1intents and
purposes, the canners were being driven out of Bristol 3av by a
seemingly insatiable Japanese demand for frozen salmon. Although

the harvests of 1985/1983 would have glutted the market in 1977 and
1973 when the canners were virtually the whole show in Bristol Bay,
they fell far short of the levels needed to satisfy the combined
198571933 demand for canned and frozen sockeve at constant prices.

To find at least one reason why Japanese buyers in 1936
suddenly became willing to pay substantially higher prices for
sockeve salmon one need look no farther than the yen/dollar exchange

rate. From 1930 through 1935 the July average yen/doliar exchange
rate never once fell below 220 yen per dollar, while in July 1985 it
stood at 241 yen per dollar. In late 1985, however, the yen began

to appreciate sharply relative to the dollar with the result that
the yen/dollar excnange rate had fallen to 159 yen per dollar by
July 1986, a twelve month plunge of 34 percent. The falling
exchange rate meant that despite a near doubling in 1986 of ex-
vessel prices in Bristol 3ay, the price 1in Tokyo rose only 12.5
percent.

By July 1983, the yen/doilar exchange rate had fallen to
133 yen per dollar, enough on its own to drive ex-vessel prices from
30.33 per pound 1in 1935 to over S1.50 per pound in 1983. The fact
that 1983 ex-vessel prices, in fact, averaged $2.10 per pound
requires further explanation. Speculative fervor on the part cf
Japanese buyers may be part of the story, but other factors may also
have been at work.



Once again, however, things <changed. In July 1989
Japanese wholesale prices for frozen sacxeve suddenly plunged over
20 percent from the June 1989 average, despite only a modest
increase in the yen/dollar exchange rate. According to data
provided by Clinton Atkinson a Seattle fisheries consultant who
closely monitors Japanese prices, the wholesale, price for frozen
sockeve in Tokyo Tfell from a June 1989 average of 1525 yen er
kilogram to a July 1989 average of 1130 yen per kilogram, a ficure
close to the July 1937 price of 1193 yen per kilogram, ut
substantially below the July 1983 price of 1500 yen per kilcgr

In the wake cf the July 1989 plunge in Japanese whol sale
prices a number of the buyers of frozen Bristol 3ay sockeve wr.u had
speculated in 1988 cn a continuation of the boom 1in aemanc were

reported to have gone cut of business over the next year. Jor the
most part the buyers wno left the Bristol 3ay market were relatively
small as compared to the buyers who remained. The list included,

but was not limited to, the following: TOKAlI Trading Co., HOEI
Trading Co., FUJI MARINE, the JOINT STAFF CORPORATION, and SHIN
NISHOKU Ltd. A second structural change of some importance was now
underway - the market was becoming increasingly concentrated as
smaller Japanese buyers relinquished their positions to larger, more
heavily capitalized olavers such as NIPPON SUISAN, NICHIRO* MITSUI,
and KYOKUYO.

Post-1939 prices continued their downward trend. The
July 1990 average Tokyo wholesale price for frozen sockeve came 1in
at 1166 vyen per kilogram, while the average ex-vessel price in
Bristol 3ay was recorded at $1.09 per pound. However, an increase
in the yen/dollar exchange race of 12 per ant between July 1989 and
July 1990 all but accounts for the drop in the Bristol 3ay ex-vessel
price between those two dates.

The Crash Of 1991

Both ex-vessel and Tokyo wholesale prices crashed in 1991
despite a return of the yen/doliar exchange rate to nearly the July
1983 level (133 yen per dollar in July 1991 versus 133 yen per
dollar in July 1983) , a factor which on its own would tend to raise,

not lower, ex-vessel prices. In June, 3ristol Bay processors
offered as little as $0.50 per pound to Tfishers, but as the run
materialized finally settled on $0.70 per pound. The crash in
3ristol 3ay ex-vessel prices from the highs of 1983 ($2.10 per
pound) triggered cries of price fixing. To many observers the fact

that ex-vessel prices fell by a greater percentage than did
wholesale prices supported the claim that buyers (either in Japan or
the United States) were conspiring to save themselves at the expense
of the fishers. In opposition to these voices there were others who
offered the counter claim that nothing more than "supply and demand"
was at work; and that the collapse in ex-vessel prices could be
attributed entirely to the workings cf a competitive market.



COLLUSION OR COMPETITION?

Before one can begin to wuntangle the reasons for the

price crash of 1991, several points must first be understood. The
first is that no amount of data on prices paid and quantities sold
can tall us if the crasn was engineered (the COLLUSION HYPOTHESIS)
or came about as the result c¢cf competition/supply and demand (the
SUPPLY/DEMAND HYPOTHESIS) . If a standard of proof suitable to a

criminal court of law is imDosea (proof beyond a reasonable doubt),
neither the COLLUSION HYPOTHESIS nor the SUPPLY/DEMAND HYPOTHESIS

can be proven solely from economic data. An immediate implication
of this fact 1is that whichever hypothesis is forced to bear the
burden of proof is condemned to failure. In particular, someone who

begins from the assumption that the international market for sockeve
salmon is perfectly competitive (or at least workably competitive)
will fail to be convinced of the contrary if he or she requires
proof beyond a reasonable doubt as required in a criminal case.

The reason economic data alone cannot distinguish "beyond
a reasonable doubt™ between the competing hyootheses is that any
pattern of prices and quantities can be explained simply bv invoking
enougn special assumptions. One can, for example, argue that a
particularly sharp drop in the price of a commodity reflects a
particularly dramatic cnange in price expectations, or a change m
tastes, or even the rise to prominence of hitherto unimportant cross

price effects.-' Here we focus mainly on the relative plausibility
of the two hypotheses, given what we know of the events leading up
to the summer of 1991. Taken together, economic data and an
analysis of the incentives and prior practices of the players

involved in the determination of Bristol Bay salmon prices make it
very difficult for an wunbiased observer to escape the conclusion
that the COLLUSION HYPOTHESIS is the more plausible.

A Statement Of The COLLUSION HYPOTHESIS

There are two levels of <collusion considered here:
collusion among Japanese buyers of Bristol 3av salmon designed to
secure supplies at below competitive prices, and collusion among the
major on-site processors in 3ristol 3ay designed to reduce the
prices paid to Bristol 3av fishers.4 It may be that collusion among

3 A "cross-price™ effect is the change in the demand for one
product caused by a <change in the price of a substitute or
complementary product. For example, if the price of Chilean coho
salmon fa' s, the demand for Bristol 3av sockeye can be expected to
fall if all other factors remain constant because people will buy
more Chilean coho and less 3ristol Bay sockeve.

4 As we state elsewhere, and emphasize here, the majority of
Bristol Bay processors are price followers who lack any semblance

of the necessary market power to affect prices. This investigation
found no evidence of wrongdoing on their part and they should be
considered innocent bystanders. Our investigation did reveal the

(continued...)



maior processors becomes mere likely when the processors are
themselves confronted by an oiigcpsonistic buyer.3

In our opinion the best explanation of the events of the
last few years is that Bristol Bay sockeve salmon prices folil
sharply in July 1989 and then crashed in June 1991 because a few of
the large Japanese trading companies active in laying Alaska sa: on

encouraged them to. It is possible (if not likely) that durinc -.e
1989-1391 time period two or more trading companies acting tcge ar
with a small number of other buyers manipulated prices a
successful attempt to establish control over the buyers'l side o ‘he
Bristol Bay frozen salmon market, and that these trading companies
now exercise oligopsonistic buying power in that market. Prior to

1989, for reasons discussed beicw, the Japanese side of the Bristol
3av market temporarily functioned in a competitive manner.

We believe that the evidence, when examined in light of
the conventional practices c¢f the large Japanese trading companies,
strongly suggests that for policy purposes Alaska would be well
advised to act as if the buyers' side of the Bristol Bay market were
oligcpsonistically controlled.’

4(...continued)
existence of olcgopciistic and clogcpsonistic behavior by some (but
not ail) c¢f the larger processors. These large processors are, as
a result of their <combined market share, in a position to
coordinate pricing strategy, which the smaller processors, for lack
of an alternative, follow. Japanese trading companies own and

directly control several Bristol 3av processors.

3Witnesses have testified that, in 1991 and subsequent years,
price offers made by various Japanese buyers to various processors
are very nearly parallel. Additionally, according to this
testimony, in the wearly part of the 1991 season, the Japanese
buyers all withheld any writtan price offers to the processors for
several weeks. Then, within a short period of time, they nearly
all made offers. This kind of parallel behavior with respect to
pricing is difficult to explain in the absence of at least tacit
agreement among the buyers. Price parallelism, combined with
evidence of "plus factors™, such as exchange of price information,

product uniformity and opportunity to meet to form anticompetitive
policies has been found sufficient to support a verdict of price
fixing. See: Wilcox v. First Interstate Bank of Oregon, 315 F.2d
522, 525 (9th Cir. 1987)

" Although space precludes a long discussion of the
conventional practices of Japanese trading companies, it is well
known that they often work together when dealing in overseas

markets; and that in many cases well defined areas of dominance are
carved out and then maintained for long periods of time with the
blessing of and under the supervision of the Ministry of
International Trade and Industry (M ITIl). Any number of sources
could be cited in support of this point. One, in particular stands

(continued...)



The possibility ¢f collusion among major cn-site domestic
processors in Bristol. Bay is also of interest here and is discussed
in a later section c¢f this report. First we will focus on the
presentation and interpretation of the wevents that support the
premise that a few trading companies gained cligopsonistic control
of the buyers'l side ¢f the Bristol Bay market during the last four
years.

Whv Did Bristol Bav Sockeve Prices Rise So Sharply 1984-1933 ?

This particular question appears to have a
noncontrcversial answer. The average price to Bristol Bay fishers
rose from SO.66 per pound in 1384 to $2.10 per pound in 1983 largely
for three reasons: (I) the fail in the yen/dollar exchange rate, (2)
booming consumer demand for salmon in Japan, coupled with

speculative bidding for salmon among Japanese seafood buyers; and
(3) the failure of the larger Japanese seafood buyers to exercise
their latent market power.

The Japanese economy of the 1330s has been described as

a "bubble.™ In suer, an atmosphere a speculative boom in Japanese
wholesale and retail salmon prices is no surprise. On the contrary,
it would have been surprising if Japanese salmon prices had not
boomed at this time. A mere interesting and difficult question s

"Why did the price to fishers boom in Bristol Bay ?"
Why Did The Japanese Mot Fix Bristol Bav Prices 1984-1983?

Proponents of the SUPPLY/DEMAND HYPOTHESIS bear no
special burden in explaining the ©price increases in Bristol Bay
during the 1984-1983 time period. They need simply point out that
in competitive markets an increase in demand at the consumer level
raises prices all down the line. No mystery here. 3ristol 3ay
prices rose during 1984-1988 according to the SUPPLY/DEMAND
HYPOTHESIS because of the increase in Japanese consumer demand and
because, under that hypothesis, competition among wholesalers for
raw fish supplies translates immediately into higher prices paid to
fishers.

In contrast, if one is ultimately planning to argue that
the price crash of 1991 may have been engineered by Japanese trading
companies for well-defined reasons, one is wunder some burden to

explain the apparent lack of collusion during the 1384-1983 time

*(. ..continued)
out because of its authorship and sponsorsniD: Kiyoshi Kajima and
Terutomo Ozawa, JAPAN'S GENERAL TRADING COMPANIES, MERCHANTS OF
ECONOMIC DEVELOPMENT, (Organization for Economic Cooperation and
Development, Washington D.C.) 1984



[Jerica. After ail, if marker power is wielded by certain players in
one context why r.ct in another?

Althougn we are in no position to identify the relative
importance of the different factors which we think explain the
failure of Japanese buyers to restrain Bristol Bay prices in 1984-
1988, we think we can at least identify what they are. The first
such factor is the consent decree of 1982 signed by Toshoku, Mitsui,
Mippcn Suisan, Xvokuvo, and Taiyo, all of whom are active buyers in
Bristol Bay. Under this decree, these companies agreed r.ct to i X
prices for Alaska crab. Set to expire in 1992, the decree carried
the implication of further anti-crust action by the U.S. department
of Justice should these companies be found guilty of so much as
communicating prices among themselves, regardless c¢f wnether the
subject was crab or some other seafood. Given the importance of
Alaska seafood supplies to the Japanese it is implausible to assume
that the consent decree of 1982 did not temper the behavior of these

companies. It is far more Likely that, fearing sterner measures
should they be taken tack to court, the larger Japanese seafood
buyers refrained from collusive behavior for a few years. An
examination of the list of buyers of frozen sockeve in 1985 and

again in 1991 supports this conclusion at least to the extant that
it shows more buyers and less concentration c¢n the buver side in
1985 than in 1991.

The second factor tr.at we think explains the apparent
lack of collusion among Japanese buyers of3nstoi Say salmon during

the 1984-1988 time period is the same booming consumer demand
invoked as an explanation by supporters of the SUPPLYI‘[H\AD
HYPOTHESIS, but with different emphasis. with Japanese consumers
showing little resistance to higher prices, there would seem to have
been little reason for Japanese buyers in general, and the signers
of the 1982 consent decree in particular, to risk attracting the
further attention of the U.S. Department of Justice by holding down
Bristol 3ay prices. A situation in whicn Bristol Bay prices rose
much less rapidly than did Japanese wholesale prices may veil have

been viewed by the buyers as imprudently greedy.’

The third factor which helps explain the Bristol Bay
price increases of 1984-1988 is the perceived need of the Japanese
buyers to protect their market shares from an announced campaign by

7 As noted earlier, the fail in the yen/dollar exchange rate
alone offset a rise in Bristol Bay prices from 50.33 per pound in
1985 to over 51.50 per pound in 1988. The remaining sixty cent per
pound increase in the 3ristol Bay price (to 52.10 per pound) might
easily have been viewed by wholesalers as shiftable to consumers,
given retail prices in excess of 510 per pound and given the
speculative expectations of continued boom that were the order of
the day in the Japan of 1988.
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.American processors to create an "all .American industry." Evidence
retained through investigative subpoenas and interviews indicates
tr.at a meeting of American processors was at one time set for April
1935. The following paragraphs are taken from a letter that
announced the organizational meeting.

"April 4, 1985 at 9:00 AM in the Meisnet Room (4th
Floor) of the Washington Athletic Club to organize
the United Seafood Americanization Coalition (USA
Coalition)."

"The USA Coalition is being formed to raise funds
and conduct a campaign to -totally Americanize the
USA seafood industry. Our Industry!I™

"Over the past several years, we have continually
seen our opportunity to participate in the growth

of our industry frustrated. I don't know about

you, but I'm tired c¢f this and | won't take it

anymore ill™

Given the stated intention on the part of American
processors to completely Americanize "our industry,™ it is not at
ail surprising that Japanese buyers aggressively bid wup saimon
prices in an attempt to protect their market shares and to deflate
the aggression indicated in the guotation above. This is
particularly so in light of the fact that CONAGRA, one of the

largest food manufacturing companies in the United States, purchased
Trident Seafoods in 1987, thereby lending credibility to the
suggestion that Americans were preparing to gather their resources
in an attempt to drive the Japanese out of the industry.*

In summary, then, the Japanese did not use their market
power to hold down 3ristol Bay prices during the 1984-1983 period
because (a) in the aftermath of the 1982 consent decree they may
have anticipated a more stringent antitrust response had prices
banave 5 suspiciously, (b) Bristol Bay price increases were at that
time relatively weasy to pass on to Japanese consumers, and (c)
attempts by American processors to create an "all American industry"
may have signalled the need (from the Japanese point of view) to bid
aggressively for product.

Why Did Prices "all In July 1989?

According to data provided by Clinton Atkinson, a Seattle
fisheries consultant, the Tokyo wholesale price of frozen sockeve
averaged 1525 yen per kilogram in June 1989 and then fell abruptly
to an average of only 1180 yen per kilogram in July 1989. Why?
Supply and demand hardly suffices as an answer, because in this case
supply and demand could just as easily (if not more easily) explain

* 1t is implausible to argue either that Japanese buyers were
unaware of attempts to Americanize the industry or that they did
not wish to respond to them.



a sharp price incraase as a price decrease. With most Prince

William Sound sai.tcn removed from “he market because on the EXXON
VALDEZ oil spill, one might have expected direct and cross price
effects to have driven up the price of the remaining stocks. Even
the fact that much ¢f the Prince William Sound run was pin;; salmon

would tend to have such an effect, due to substitution effec-s among
the various species.

A somewnat strained explanation which hason cce an
been offered is that Japanese consumers suddenly shied : av om
Bristol Bay sockeve salmon fearing contamination from - € ..XON
VALDEZ oilspill in Prince William Sound. An alternative explanation
is that certain large Japanese trading companies seized the
opportunity of the EXXON VALDEZ oilspill to bring prices back down

from the speculative highs c¢f 1383, and in the process also seized
the opportunity to assert control over both the Japanese side of the
Alaska market and the Japanese wholesale market itself.9 Their
desire to assume such control is not only traditional but easy to
understand. In order to make this point as clear as possible, a
brief theoretical digression is necessary.

The optimal rata at which inventories of frozen salmon
are soid is determined bv an equation not unlike the. famous
Hotelling Rule for optimal extraction of an exhaustible resource.
As long as wholesale prices are expected to rise overthe holding
period (the time between major harvests) at roughly the rate of
interest, the wholesale market is well behaved. If, however, price
expectations suddenly change and a price drop comes to be expected,
inventory holders have an incentive to dump their inventories and
limit their losses, or at least to greatly increase the rate at
which their inventories are depleted. Of course, such actions serve
to ratify the initial =expectations of a price decline and even
greater losses may then accrue to inventory holders. Large trading
companies can lim it the potential for dumping and subsequent price
collapse by standing ready to support prices by withholding stocks
from the market.l In return for such services, the trading company

91t also appears that they might have seen an opportunity to

try and discipline non—ompliant American processors. One witness
testified that Mitsubishi spread the rumor that Bristol Bay sockeve
was tainted from the oil spill in an attempt to drive down the

price and thereby to financially punish an American processor for
his over aggressive behavior. A Japanese television documentary
aired in August 1389 described this American processor as one who
"fights against Japanese!™ "Japanese cannot ignore him."

10 The Hotelling Rule states that a resource should be
extracted at a rata consistent with the ©price of the resource
rising over time at the appropriate rata of interest.

N "Large"™ is an understatement. The trading companies to whom
we refer are among the ten largest companies in the world ranked by
annual sales, and are comparable to General Motors in size.

12



demands certain behavioral conformities from the smaller players it
shields.

Althougn this much is somewhat theoretical, there is
evidence that by 1389 the +two trading companies most active in
Bristol Bay were becoming increasingly concerned with the disarray
in the Alaska side c¢f market. The following has been extracted from
public records, documents and testimony obtained through our
investigation.

Some of the smaller Japanese fish buyers (spot buyers)
were bidding too aggressively for salmon to the dismay of the larger
buyers. One such buyer, Hirancri Mitsuhasni, was featured in a 1989
Japanese television documentary on the Alaska salmon industry.
Portrayed as something of a gambler and maverick, he was described
in the documentary in the following terms (according to a memorandum
dated August 30, 1939).

"Good buyer cn a spot basis. He even tries to buy
fish already booked with others."”

Mitsur.asni wuses guerrilla tactics to wrest fish
from ethers for his —company Shin Nihon Global
(parapnrase) 12

"Mitsuhasni arriving at Bristol 3av. He is still
concerned about sluggish Japanese market but this
may be time for him to start fighting. He gathers
information. He visits many plants. Because his
tactics is (sic) so aggressive, once he appears,
ail other competitors are said to get together."”

It is not out of the question that the large trading
companies have wished to punish Mitsuhasni and other non-conformist
spot buyers by driving down wholesale prices in Japan after
relatively high price deals had been made in Bristol Bay. of
course, the desire to punish non-conformist spot buyers may not have
been strong enough to trigger the price decline of 1989 and needs to
be considered in conjunction with other events.

One particular ether event which could have been of major
importance in triggering the trading companies' apparent attempt to
consolidate the buyers' side of the market in 1989 was M itsubishi’'s
sudden entry into the arena previously dominated by other large
Japanese trading <companies.'3 Consider the following <chronology

21t is worth noting that althougn Mitsuhashi's company, Shin
Nihon Global, survived the immediate effects of having
"aggressively™ purchased Alaska salmon in 1988 and 1989, it was
reported to have gone out c¢f business in June 1991.

3 Mitsui and Mitsubishi are two of nine very Jlarge Japanese
trading companies. The others are C. Itoh, Marubeni, Sumitomo,

(continued...)
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drawn from Japanese news reports summarised in memoranda and
testimony:

(August 7, 1989) "t is widely reported chat
Mitsubishi booked 3,000 to 10,000 m/tons of
Trident fish at S3.25 per pound. . . . The local
industry is concerned how Mitsubishi will make
profit at this high price. . . . Mitsubishi had
been a 'sleeping lion' for about tan years .
but they seem to have changed their policy. They

seem to have been very aggressive this season."

(August 3, 1989) "1 have confirmed information
that Trident has sold 3,000 to 10,000 tons Bristol
bay sockeve 1/2 to Mitsubishi and 2/3 to Shin
Mishoku, at S§3.25 /1b. It is believed that Shin
Nishoku had insisted lower price but was forced to
accept 3.25 very high price as Mitsubishi
interfered. . . . This must be a gamble."

(August 22, 1989) "As said before, Tovo Reizo, 40-
50% snare owned by Mitsuoishi, had had no salmon
business before, and seem to even ignore profit cn
this lot.if they can handle volume to express that
they will be aggressive in salmon business in
future. ™

Subsequently, Mitsubishi backed out of its contract with
Trident, leaving Trident with a large quantity of wunsold frozen
salmon in Japan. Eventually Trident was able to sell the fish to
Kyokuyo, at a much lower price than it had originally negotiated
with Mitsubishi.

An interpretation c¢f this episode which we think merits
serious consideration is that an attempt by Mitsubishi to trod on
turf controlled by other trading companies was beaten back; at least
in part by driving salmon prices down to the point where Mitsubishi

decided to rethink its strategy. | f we acknowledge that
negotiations between Mitsubisni and Trident began well before the
August 3 date on the first memorandum, it is clearly possible that

the sharp drop in Tokyo sockeve prices registered in July 1989 was
engineered by the dominant trading companies partly to discourage

the intrusion by Mitsubishi into one of "their markets (and to punish
Mitsuhashi and other spot buyers for their aggressive and very well
publicized behavior). At the very least, the timing of events s

suggestive.

B(. ..continued)
Nissho-lwai, Tchmen, Kanematsu Gosha, and Nichimen Jitsugyo. Of
these nine, Mitsui, Mitsubishi, Marubeni, and C. Itoh are by far
the largest.
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In summary, if cr.e is re explain the ©price decline of
July 1939, one must choose between reciting the mantra of "supply
and demand"” and the possibility that after seven years of self-
impcsea restraint certain c¢f are signers of the 1982 consent decree
used the EXXON VALDEZ oilspill as a cover story (directed mainly at
.American ears) for their attar.pt to extend and consolidate their
control over the purchase of Alaska salmon. 3v financially wounding
or even bankrupting companies such as Shin Nihcn Global, and by
thwarting the entry of rival Mitsubishi, the trading companies
already entrenched in Bristol Bay may have sought to bring order (a
qualify much priced by the Japanese) to what had become a very
disorderly market.

It is also worth acting the extreme displeasure voiced by
the Japanese at the passage by the United States Congress .of the

1933 Omnibus Trade and Competitiveness Act. The Act amended section
301 of the 1974 Trade and Tariff Act by ordering the United States
Trade Representative to compile a list of unfair trade practices
alleged by American companies. Under what have come to be called

the Super 301 and Special 301 provisions, Congress is authorized to
retaliate within a sat pence c¢f time if alleged wunfair practices

are not eliminated. Japan, slcnc with Brazil and India were the
first three countries cited wur.aer the Act (May 1939) . After being
cited wunder the Act, Japan's Jleaders were in no frame c¢f mind to
take such "Aggressive Unilateralism™ lying down.ZF

Finally,* we should note that the reported demise after
1989 of several of the (relatively) small Japanese buyers of Bristol

3av sockeve has been offered as proof that competition in the
American sense of the word is the order of the day in the Japanese
seafood industry. Although, in one sense that statement is not
wrong, it may greatly miss tr.e point. It is more Ilogical to

conclude from our findings that, for a period of time in the 1970s
and 30s, competition did (for a variety of reasons) exist, but a few
large companies have managed tc greatly reduce if not eliminate the
competition through the exercise of their increasing olcgopsonistic,
if not monopsonistic market power.

Who Bore The Burden Of The PriceCrash of 19917

With tne exception cfthe 3ristol Bay ex-vessel prices
which are season averages obtained from the Alaska Department cf
Fish & Game, the following price and exchange rate figures have been
taken from pages A-23 and A-29 c¢f THE JAIANESE SALMON MARKETI15.

4 The words "aggressive wunilateralism?™ are taken from a
collection of readings an the economic effects of the 1988 Omnibus
Trade and Competitiveness Act. See AGGRESSIVE UNILATERALISM:
AMERICA'S 301 TRADE POLICY AND THE WORLD TRADING SYSTEM. (J.
Bhagwati £ H.T. Patrick (editcrs) (Harvester Wheatsheaf, New York),
1990

13 Alaska Department of Commerce and Economic Development,
Division of Economic Development, February 1993



to examinle the 1390/1391 <chance in prices paid to processors by
Jaoanese buyers c¢: frozen sockeve salmon.

Definitive prices received by Bristol Bay processors
often include payments received several months after the date of
sale. This makes it difficult to determine exactly what prices are
comparable to those shown in the table above. However, an

examination of sales records subpoenaed for this investigation shows
the following range of prices paid to 3ristol Bay processors by
Japanese buyers. The prices are F.0.3. Alaska for four-six pound
frozen sockeve.

July 1990 5 2.10 - 5 2.SO per pound
July 1991 S 1.45 - 3 1.95 per pound
In other words, the prices recorded on July sales
contracts suggest that 3nstoi Bay processors received prices in
July 1991 that were ¢n the order of SO.55 per pound to SO0.35 per
pound lower than they had received the previous year. This in turn

suggests that the market power that was being felt by Bristol 3av
fishers wne.n they were first asked to accept SO.50 per pound and
then received SO.70 per pound emanated from the Japanese buyers. The
on-site processors who were the bearers of bad t_uings to the
fishers may have simply been conduits thrcuan which Japanese market
power was funneled./'

Our investigation uncovered a document tending to support

this theory. In an agenda for a December, 1990 meeting in Japan
between a Japanese buyer and a processor, the buyer repeatedly
advocates cooperation between buyers and processors to reduce
grounds prices for the 1991 season. The agenda concludes with the
buyer's confident statement that: "We are assure (sic) that (the
processor) as a leader of this industry can establish reasonable FOB
prices by enforcing to control the grounds prices." The document
accurately described, in advance, the 1991 emphasis on quality
control, and it presaged the price crash of the 1991 season. Taken
together with the circumstantial evidence gathered in this
investigation, a strong inference can be drawn that some concerted

effort was afoot in 1991 to drive down grounds prices, and that at
least some Japanese buyers discussed those efforts with some
processors in advance c¢f the season.

At least one important conclusion comes out of all of
this.

EVEN 17 THE 1991 DROP IN TOKYO WHOLESALE PRICES CAN BE
FULLY JUSTIFIED BY "SUPPLY/DEMAND" CONSIDERATIONS, IT
REMAINS TRUE THAT THE DISTRIBUTION OP THE RESULTANT
LOSSES AMONG JAPANESE BUYERS, 3RISTOL BAY PROCESSORS,
AND ALASKA FISHERS WAS CRITICALLY DEPENDENT UPON THEIR
RELATIVE BARGAINING POWER. THE EVIDENCE IS THAT ALASKA
FISHERS CERTAINLY RANK LOWEST IN THIS REGARD.
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Whv Did Prices Crasn In 19917

Hers we offer wnat amounts to an informed ccnjecrare, cut:

lizzie hard evidence. As previously stared, this investication
gathered documents from processors, publicly available publications,
and interviews with others in the industry. We were nc~ able to
obtain documents or testimony directly from the foreign ompanies
that buy frozen Bristol3av salmon from the processors.

We begin our analysis with a series of questi .s:

If, indeed, a few Japanese trading companies w-ire nearing
a position of cligopsomstic control by early 1990 way did both
Japanese and Bristol Bay sockeve prices crash in 1991? Could not the
dominant companies have simply withheld supplies from the Japanese
market and tnerenw slowed the decline in gncss?

The SUPPLY/DEMAND answer to this question is that a

combination of rising supplies of <coho salmon from Chile, an
abundant high seas catch, and large <carryover inventories from
previous years completely accounts for the price crash of 1991. In
our opinion, these factors may explain why prices fell at least
somewnat m 1991, but fail to explain why they fell so far and so
fast and why the prices paid to Bristol 3av processors appear to
have fallen by the full amount of the decline in Tokyo wholesale
prices. We think there are several factors that show that the price

decline c¢f 1991 was deliberately accelerated and deepened.

First, consolidation of the frozen sockeye market on the

Japanese side may not have been complete as of early 1991. Some of
the spot buyers were still active in 1990 (in particular Shin Nihon
Global, the company who employed the maverick spot buyer Hiranori
Mitsuhashi, and Mr. Sudo, a Japanese buyer who is credited bv many
for changing the way salmon was bought during the 1980s, and for
bidding wup the prices) , It is wunlikely that the few entrenched

trading companies would have been pleased to have the spot buyers
continue their aggressive buying behavior in 3ristol Bay very much
longer.

Second, a very large high seas salmon catch hit the
Japanese market in early 1991. This was the last season during
which the Japanese would be allowed to legally harvest high seas
salmon. The large high seas catch clearly put downward pressure on
ail salmon prices. (The high seas salmon represent the top of the
market in quality and price.) In addition to the legal catch,
however, there was apparently a significant influx of illegally
caught high seas salmon. One company that has reportedly gone cut
of business after the crash of 1991 had been suspected of illegally

purchasing high seas salmon from the North Koreans and from the
Peoples' Republic of China (according to a July 1991 memorandum).
With the 1982 consent decree sat to expire, companies subject to it
with a large share of the Bristol 3av market would clearly not have
been happy had it become common knowledge in the United States that
Japanese seafood buyers were violating the recently signed high seas
salmon accord by illegally buying high seas salmon from other



countries. Punishment c¢cf illegal traders by depressing prices would
".ct nave been unprecedented.

Third, Trident Seafoods (owned by CONAGRA, a large
American food manufacturer; was continuing to protest Mitsubishi's
abrogation of their 1989 sales contract, and may have been the
target of price retaliation that contributed to the price crash of
1991. It appears from a series of memoranda that, after first
buying the 1989 fish that Trident had originally "sold" to
Mitsubishi, Xvokuyc went on to also market large quantities of
Trident salmon in 1990 and 1991 and on several occasions offered the
Trident fish at what observers referred to as shockingly lew prices,
"or example (October 19, 1990):

"Assistant manager of Xyckuvc's Sapporo office
. and told him that Xyokuyo might be able to
move some Trident fisn at 850 level. . . . Some
customers wno had bougnt cur fish have cancelled
orders today after they heard Xyokuyo7s extremely
low price."

Also (October 24, 1990):

"(a representative) c¢f Xyokuyo, Tokyo firmly told
i-m . . . that Xyokuyo is working to sell
Trident;, s fish without any risks for Xyokuyo."

Finally (October 25, 1990):

"heard from him (the representative of Xyokuyo)
that Xyokuyo . . . decided to lower offer price
substantially (for Trident fish) hoping that
market would bottom and to see reaction."”

From the documentation that is available it seems that
Xyokuyo may have been taking advantage of the fact that ether
Japanese buyers were reluctant to handle Trident fish in the wake of
Mitsubishi's rejection of their 1989 contract with Trident. Xyokuyo
apparently had the fish on consignment and simply took a brokerage
fee for their services. (See the above reference to "without any
risks for Xyokuyo.") Certainly, sale of the Trident fish put some
additional downward pressure c¢cn market prices and reduced Trident's
potential profits.

Finally, the Japanese found themselves in September 1990
with an Indonesian company operating in their wholesale salmon
markets. The company, Ilkamuaa, had closed the deal to purchase
Ocean Beauty Seafoods from SEALASKA Corporation in September 1990.
Along with Ocean Beauty's U.S. operations came a Japanese marketing
unit, Xabushiki Xaisna SEALASKA Japan, now Kabushiki Xaisha Ocean
Beauty. Although we have seen no evidence that would indicate the
attitudes of players such as the entrenched trading companies coward
the entry of an Indonesian firm into their home markets, our initial
assumption would have to be that they were less than pleased.
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Ikamuda apparently received considerable support from the Indonesian
government in its negotiations with SEALASKA.

In summary, we can then identify four reasons why a price
crash of the sort that occurred in 1991 nay not have been unwelcome
to and may have been nudged along by the dominant trading companies:
(1) a desire to punish if net eliminate spot buyers such as Shin
Nihon Global for over aggressive behavior in Bristol Bay, (2> a
similar desire to punish a new bankrupt company for illegal buy.eg
of high seas salmon, (3) a willingness to let Trident fist, be sold
at low prices in retaliation for Trident's continued protestations
of Japanese practices,l and 4) unhappiness at the entry of a
government supported Indonesian firm, Ikamuda, into the Japanese
wholesale salmon market.

Although these four reasons hardly account on their own
for the crash, they may explain why once prices started to decline,

they fell so far and so fast. Losses were certainly incurred by
Japanese buyers in 1991, but the losses would not have been
unmanageable to the larger companies and may have been intentionally
inflicted on the smaller buyers for the reasons cited above. The

acove discussed agenda, wherein the buyer exnorts the processor to
cooperate with the ouvers to drive down grounds prices shows that an
overriding abjective of seme buyers was to drive down the prices as
far as possible, and it shows a lack of qualms about using collusion
to do it.

At this point a fact noted earlier bears repetition.

EVEN IP THE 1991 DROP IN TOKYO WHOLESALE PRICES CAN BE
FULLY JUSTIFIED BY "SUPPLV/DEMAND™ CONSIDERATIONS, IT
REMAINS TRUE THAT THE DISTRIBUTION OF THE RESULTANT
LOSSES AMONG JAPANESE 3UYZRS, BRISTOL BAY PROCESSORS,
AND ALASKA. FISHERS WAS CRITICALLY DEPENDENT UPON THEIR
RELATIVE BARGAINING POWER. THE EVIDENCE IS THAT ALASKA
FISHERS CERTAINLY RANK LOWEST IN THIS REGARD.

ECONOMIC INDICATORS OF PRICE FI2ING BY THE JAPANESE

Because our investigation focused on 3ristol 3av
processors, very little hard evidence showing the existence of
collusion (or the Jlack of it) on the part of the Japanese buyers is
available. This should not be taken as grounds to believe that if
price fixing occurred, only domestic processors are suspected or
that, to the extent it mignt have occurred, domestic price fixing is
the more serious problem. Indeed, our investigation strongly

suggests that the domestic U.S. processors are now (post-1991 in
contrast to the 1985-1983 period) simply price takers when

7 In the 1989 Japanese television documentary referred to

earlier Chuck 3unarant was described as "fighting against the
Japanese." The program itseif had as one of its reported purposes
to "show you <closely how the U.S. and Japanese will fight for

salmon.1

20



"bargaining”™ with tne Japanese, and that even thougn they may have
the upper hand when dealing with fishers, there is relatively little
surplus left to extract at that point.

There is strong circumstantial evidence, as shown by
economic analysis, that the Japanese used their moncpscnistic power
(or at least olcccpsonistic market power) to lower prices and
exclude competition. The fact that both the price paid to Bristol
3ay processors and the prices paid to Bristol Bay fishers fell in
19S1 by nearly the entire amount by which the Tokyo wnoiesale price
fell is a powerful indicator that they were able to wield their
power successfully. (See the taxt fable on page 15, above.) In a
situation in which both Japanese buyers and American sellers had

equalbargaining power, one would expect that some portion of the
decline in wholesale prices would be passed onto suppliers, but not
the entire amount, nor even nearly the entire amount.;s

We believe on the basis of established Japanese business
practices that the maintained hypothesis for purposes of Alaska
policy formulation in fisheries markets (the hypothesis that guides

policy wuntil if is disproved) should be that Japanese trading
companies typically work together when dealing with foreign
suppliers. Space does net permit an extensive treatment of this
point, but the following quotationfrom established investigators
will at least make it clear that the point is not being made for the

first time in this-, report.

"Yet when it comes to overseas transactions, where
trading <companies are often confronted with a
common competitive threat or want to reach the
same objectives, they forego their fierce rivalry
and join farces. Even information is actively
shared for mutual benefit, so long as if is not
directly <commercial and proprietary. In fact
companies go so far as to form joint ventures
abroad. This need to collaborate no doubt induces
trading companies to cluster together in a given
location overseas."D

aTo be a little technical, the neoclassical theory of supply
ana demand taiis us that after a drop in the price received for
something it sells, a firm will attempt to pass on the entire price
decline to its suppliers. In general the fraction <c¢f the price
decline which is passed on will depend upon the relative price

elasticities of supply ana demand in the market where the firm (in
this <case the Japanese buyer of Alaska fish) purchases its raw
product. Only if the firm's suppliers (in this case the Alaska
processors) are in a weak bargaining position would one expect to
see ail, or almost all, of the price decline passed on.

9 By way of example, a long time observer of the Bristol Bay

market told wus that sharing of technical information is common
(continued...)



(Kiyosni Kojima £ Teratoma Ozawa. JAPAN'S GENERAL TRADING COMPANIES,
MERCHANTS CF ECONOMIC DEVELOPMENT, OECD Development Center, Paris
1984) page 22.0

A 1992 incident involving two Japanese owned 3ristol 3av

processors may be illustrative of this type of cooperation.
According to reports and testimony, the two processors
simultaneously soia their early 3ristol Bay production, in _ .pan, at
a price substantially below the then prevailing market rate. 3erors
the sale, Bristol Bay sockeyes were selling at a relative../ strong
price of about 1,060 Ten per kilogram. The sale at below marxet
rates had the effect of depressing Bristol Bay sockeve prices from
1,060 yen per kilogram to about 900. Since the Japanese owned

processors were presumably sailing the wearly production to their
parent companies (presumaoly wunder orders from the parent), the

parent <companies did not lose money in the transaction, and
presumably benefitted from the lower market price for frozen
sockeyes that the dumping episode caused. As a result c¢f these
transactions, the prices at which the salmon were dumped became the
new prevailing price, and Japanese buyers subsequently refused to
pay Bristol Bay processors a price above that level for the rest of
the season. According to testimony, this was not an isolated
incident.

A brief review of <certain Japanese institutions and

business practices .-may help one to understand the mistakes that can
be made by analyzing Japanese behavior in an American framework.
Much of the following has been drawn from a variety of sources
including but not Ilimited to E.J. Lincoln, JAPAN'S UNEQUAL TRADE
(Brookings Institution, Washington D.C., 1990), H. Patrick and
H. Rosovsky, ASIA'S NEW GIANT *(3rookings Institution, Washington

B(.. .continued)

among Japanese companies in 3ristol 3av. He believes that Japanese
technicians, placed in processing plants pursuant to contracts
between the Japanese buyers ana processors for the preparation of
sujiko (saimon roe), use their presence in the plants to
painstakingly compile information on how much salmon is being
processed in each plant, and how it is processed — canned or
frozen (round or head off) . This information is then shared among
the Japanese companies, and enables them to make well informed,

coordinated pricing decisions.

* The Organization For Economic Cooperation and Development
(OECD) is an international organization farmed by treaty to promote
economic growth and development in its member countries, which are:

Australia, Austria, 3elgium, Canada, Denmark, Finland, Franca,
Germany, Greece, Ireland, Italy, Japan, Luxembourg, the
Netherlands, New Zealand, Norway, Portugal, Spain, Sweden,

Switzerland, Turkey, the United Kingdom, and*the United States.
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D.C., 1976) and the publication by K. Kojima and T. Ozawa cited
above.

The principal vav the Japanese business environment
differs from that in me United States 1is in the primacy of large
business. The Japanese government tends to work closely with big
business to the semi-exclusion of consumers and independent small
business. This contrasts snarpiv with the United States where great
empr.asis is placed c¢n consumer protection and the development cf
small business. Despite the efforts of the post World War II
American occupying forces in obtaining anti-monopoly legislation, a
large number of Legal cartels exist in Japan. 3y the mid-1970s

their numoer exceeded nine hundred, and it remains Jlarge today.
Ostensibly,these cartels can ce farmed for oniy certain purposes.
DEPRESSION CARTELS are allowed in those industries which are deemed
to be in temporary recession. Other legal cartels which have been
farmed include RATIONALIZATION CARTELS, EXPORT CARTELS, IMPORT
CARTELS, CARTELS UNDER MEDIUM AND SMALL ENTERPRISES ORGANIZATION
ACT, CARTELS UNDER ENVIRONMENT SANITATION ACT, AND CARTELS UNDER
COASTAL SHIPPING ASSOCIATION ACT.

In actual practice, implicit cartels may be more directly
relevant to the prcolem faced by Alaska interests. Edward Lincoln
reacted the fallowing conclusion in his recently published study.

"Japanese behavior patterns provide good reason to
be discouraged about how fast and how far Japanese
trade behavior will <change. The <close social
bends between established buyers and sellers, the
strong sense of hierarchy (in which foreign

products and firms are relegated to lew
priorities) explicit or implicit cartels (often
with informal government approval or
encouragement) and the sense that at the broadest
level Japan is a group to be protected from

foreign products are daunting obstacl '® to be
overcome "

(JAPAN'S UNEQUAL TRADE, op cit, pages 99-100)

Finally, professors Kojima and Ozawa make the point as
clearly as it can be stated.

"Japan's major trading companies enjev
moncpsonistic positions in securing vita l
industrial resources and foodstuffs from overseas,
partly as a result of the commercial tradition
dating back to the Meiji period."

(JAPAN'S GENERAL TRADING COMPANIES, op cit, page 62)

Probably the outstanding feature of Japanese industrial
structure which 1is of interest here 1is the keiretsu, or enterprise
group. Successors to the pre-warid War 11 zaibatsu, these
enterprise groups consist of a large number of companies linked by



mutual stock ownership, and generally cantered about a major bank.

The six largest .<airst.su which together with the nine largest
trading companies dominate the Japanese economic landscape are
Mitsui, Mitsubishi, Sumitomo, Fuyo, Sanwa, and Ilkkan. Nothing like
the Keirezsu and their group mentality exists in the United S ites
or, for that matter, is legai in the United States. Inter-1-, cing

ownership and directorates such as that found in the keiretsv ‘ere
Prohibited in the United States by the Clavton Act of 1914.:

The point of this brief recitation of Japanese €I .asis

on big business, group formation, and collusive behavior s impiv
this: To believe that companies such as Mitsui and Marubeni cmencw
change their spots when buying Alaska seafood is naive and r.-ofcably
detrimental to the Alaskan economy. And yet this is inaeea the
argument put forth by many Alaska analysts, and forms at least an
implicit basis for policy decisions made by governmental
institutions and groups sucn as Alaska Seafood Marketing Institute.
Based on our investigation, we suggest that fur the purposes of

determining an appropriate Alaska policy toward seafood markets, the
operative assumption should be that our Japanese customers behave
toward wus in a manner which is entirely consistent with howthey
behave toward all of their other trading partners.

IS THERE PRICE EI2ING 3Y BRISTOL 3AY PROCESSORS?

At the outset, we wish to make it clear that wefound no
smoking gun evidence proving that any specific price fixing

agreements have ever been made between Bristol Bay processors. But
our investigation found that the processor level of the Bristol Bay
market is very much an oligopoly because the same few firms
consistently control 50% or more of the annual production. As
discussed below, it does not take an express agreement between
oligopolists to show an antitrust violation, if certain other

practices exist among the oligopolists.

Since 1975, the first year of Ilimited entry into the
3ristol Bay sockeve salmon fisnery, there have never been more than
seventy-two fish buyers and never fewer than one thousand six
hundred salmon permits fished. Between 1935 and 1990 the six
iargest buyers of salmon from Bristol Bay fishers accounted each
year for at least 51 percent of the total pounds processed. In most
of those years, four firms accounted for 50% of production, which
economists generally agree amounts to an oligopoly. The text table
shows the percentages of the total 3ristoi Bay harvest processed by
these six largest processors.

1 For a discussion of the Japanese economy and business
practices from a somewhat sympathetic analyst one should read
Takatoshi Ito, THE JAPANESE ECONOMY (MIT Press, Cambridge Mass.)

1992. But even this author makes it very <clear that collusive
practices which are illegal in the United States are common in
Japan.
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Share of Bristol Bay Sockeve Production
(percent c: total production)

Processor 1985 1986 1987 1988 1989 1990
A 16.1 10 .3 13.6 5.4 3.9 10. 1
3 9.3 3.9 10. 5 6.7 7.4 7.5
C 4.3 9.7 12.0 2.2 5.3 6.9
D 16.0 10. 5 9.6 11.2 13 .9 NA
w 20.9 11.5 13 .9 14 .0 13 .3 16.5

NA NA NA 17 .4 9.4 15.3
TOTAL 67 .4 50 .9 59 .0 57.9 63.7 56.3

SOURCE: Compiled from data provided by the Alaska Department cf Fish
i Game, Commercial Fisheries Entry Commission

The majority of the processors active in Bristol Bay
purchase salmon from fishers ana then either freeze for further sale
to the Japanese, or can for further sale under either their own
label or under that of a larger retailer. A small percentage of
Bristol Bay sockeve is sold fresh or cured. With few exceptions,
Japanese buyers obtain their fish from a domestic Alaska processor,
some ofwhich are vncily or partially owned bv the buyers.

It is clear from the table above that a small number of
processors is responsible for a large proportion of the purchases
from a large number of 3ristol Bay sockeve salmon permit holders.
Concentration of this sort, while not in itself proof c¢cf collusion
or price fixing, greatly facilitates oligopolistic err oligopsonistic
coordination of prices. In particular when a small and cohesive
number of buyers <confronts a large and disorganized group of
sellers, the temptation to wield market power by controlling prices
can be very great.

It is worth emphasizing that in an oligopoly, only a few
firms need to coordinate their activities for market power to exist.
In this investigation, we saw no evidence of any wrongdoing, or even
suspicious activity, by most of the processors. Most processors
simply follow the lead when setting prices, and have neither the
means net the inclination to do otherwise.

In addition to the fact that a small number of processors
buy between one-half and two-thirds of the harvest each year from a
large number c¢f sellers, a feature which enables price fixing but
does not prove it, there is direct statistical evidence that prices
have been manipulated by processors in the 3ristol 3av ex-vessel

market. The first piece of statistical evidence is the fact noted
above that the initial 1991 prices offered to Bristol 3ay fishers
fell by the entire amount of the 1990-1991 average decline in Tokyo
wholesale prices. A higher price was paid only after the Governo-

of Alaska intervened in negotiations.
The second is the fact that over the 1975-1991 period the
within season prices paid to fisners for sockeye salmon (ex-vessel

pr:'.ces) almost always rose during the season regardless of the
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relationship between the forecast ¢f run site and the actual size of
the run.- In years when the actual run came in higher than the
forecasted run, one would expect competitively set prices to decline
as it became clear that the run was larger than anticipated. That
does not happen even in years when prices on the Tokyo wholesale
market did decline. The implication is that the Bristol ‘ay
processors with market power have long used their power to ion- ol
prices in a way that forces fishers to insure processors ga st
ever finding out that they have paid too high a price ft- e _-ly
season salmon.

The issue of always rising within season ex-vessul prices
has been discussed in detail by David Reaune in a paper er."itled "On
The Financial Risk Borne By Bristol Bay Fishers." 23 The original
version of the paper based its analysis c¢n prices proviced by only
one Bristol 3av salmon buyer, and was criticized for that fact.

Information obtained from Bristol 3av processors during this
investigation verify that even the prices paid by the large
processors rise consistently within season. This issue will be
discussed in additional detail in the next section of this report.

One point made there 1is that pcst-season bonuses paid sporadically
to fishers since 1985 do not appear to compensate for the lower
prices received by fishers in the first one-third to one-half of the

season. This means that wealth is transferred from the fishers to
the processors in a way that would net occur in a competitive
market.

In an interesting ana important contribution to our

understanding of collusive behavior, Steven C. Salop has identified
a number of ~"Practices that (Credibly) Facilitate Oligopoly
Coordination.124 The practices which he identifies are designed to
promote (1) information exchange, and (2) incentive management so
that collusive agreements can be established and enforced. He lists
the following practices as "classic examples of information
exchange."

inter-seller verification of price quotai;ions

advance notice of price changes

* The only exception was in 1989 the year of the July price
collapse and the EXXON VALDEZ oilspill.

B Available upon request from the author or from the Anchorage
office of the Alaska Attorney General.

24 Steven C. Salop, Georgetown University Law Center, the
chapter so titled appears as chapter 9 in Stiglitz, |.E. and
Mathewson G. Frank, *NEW DEVELOPMENTS IN THE ANALYSIS OF MARKET
STRUCTURE, (MIT Press, Camondge, Mass.) 1986 As mentioned in an
earlier footnote, the 9th Circuit has recognized that many of these
practices, wnen shown to exist together, can be sufficient proof to
support a finding of an antitrust violation. Wilcox v First
Interstate 3ank of Oregon. 315 F2d 522, 524-5 (9th Cir. 1987)
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Examples ¢f incentive management, devices include:
most favored customer clauses
relative value scales

product standardization

Techniques employed in 3ristol 3ay which are not
identified by Salop, but wnich are effectivein maintaining
oligcpsonistic and oligopolistic price agreements, and which would

be considered by the courts are:

the payment cf bonuses to fishers who
"loyally" deliver 100 percent of their catch
to a particular processor

custom processing agreements between
processors

opportunities to meet to coordinate anticompetitive
strategy

The presence c¢f sucn practices suggests the possibility
that seme sort c¢cf collusive be.navior may be occurring, but does not
prove that it does ebeyond a reasonable doubt. Even so, from the
point of view c¢f showing that the preponderance of evidence paints
to concerted price coordination among some large processors as
having taken place, their presence in Bristol 3ay is important to
this report.

In understanding the discussion below, one must
distinguish between oligopoly (few sellers) and oligopsony (few
buyers). There is reason to believe based c¢n circumstantial

evidence obtained in t.te course of the investigation that Bristol
3av processors have attempted to set prices both in the market in
which they sell salmon and in the market in which they buy salmon.
In particular, during the 1985-1988 time period they may have been
successful both in negotiating and maintaining higher prices from
Japanese buyers and in paying a lower than competitive price to

fishers. In other words, during that period they may have been
successful both as price controlling oligopolists and as price
controlling olicopsonists. Since 1989, it appears that their
ability to set prices when dealing with Japanese buyers has been
significantly reduced. Indeed, it now appears that for all intents
and purposes the 3ristol 3av processors are simply price takers when
it comes to selling their fish.:3 However, the ability to set
prices in the Bristol Bay ex-vessel market does not appear to have
changed. What is more, the incentive to reduce ex-vessel prices may

~ The switch from price setter to price taker after 1988 may
help to explain the sale of Ccean Beauty by SEALASKA and also the
recent announcements that Wards Cove and Ilcicle are up for sale.



be greater now that the prices processors receive from the Japanese
are mucn lower than they were in the mid to late 1980s.

The following practices have been used <commonly ov
Bristol Bay processors, and are relevant to their ability to
coordinate pricing strategy. We discuss each in turn.

Verification Of Price Quotations
Several processor representatives testified nder cath

that they routinely telepncne each other in order to /erify ex-
vessel price changes wnich have either been reported by fishers, c¢r

over the local radio station. Verification <c¢f ex-vessel price
changes shortens or eliminates detection lags. "Detection lag"
means the time lag between an act of price <cheating and its
detection by other members ¢f the group engaged in a price fixing
conspiracy, if one exists. The sooner cheating is discovered, the
less likely it is that the cheater will individually profit from

breaking the price agreement.

The effect of this practice is to reduce the chances that
a particular processor's fleet of fishers will deliver its fish to
processors offering higher prices.

Advance Wotice Cf Price Chances

Two of the six largest 3ristol Bay processors post ex-
vessel price changes when they make them, which are then routinely
verified by other procesrsrars within one or two hours. During the
1991 season, rumors of an increase in the offered price to fishers
from SO0.50 to $0.70 per pound were circulated for at least twenty-

four hours before taking effect. As in the case of the verification
of price changes, advance notice serves to shorten or eliminate
detection lags. In addition, as practiced in 3ristoi Bay, the

advanced posting c¢f price <changes may allow price leader(s) to
notify the price followers that a change 1is forthcoming.

Most Favored Customer Clauses

Such clauses 1in sales contracts guarantee customers the
lowest trice charged to other customers. They are similar to the
most favored nation clauses which appear in international bi-lateral
trade agreements.

Members of a price fixing oligopoly have an incentive to
offer their customers such clauses because they provide a
disincentive for members of the price fixing rin * to <cheat by

offering lower prices. In effect, the oligopoly's customers are
given an incentive to police the price structure. Such clauses are
found in the sales contracts negotiated between Bristol Bay
processors and Japanese buyers. ?cr example clauses such as the

following commonly appear in sales contracts.

"Above minimum guaranteed prices shall be adjusted
under the contract, bo the major Bristol Bay
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salmon processors' actual selling price to their
major buyers c¢f the equivalent quality product.”

Althcugn most favored customer clauses appeared in
contracts throuahout the 1385-1991 time period, their importance to
3r.istolL Bay processors as a coordination device may have evaporated
in recent years. They may exist now solely for the benefit of the
Japanese buyer."'5

Relative Value Scales and Product Standardization
A relative value scale assigns prices to different grades

of a product in proportion to the price on a reference grade.
Relative vaiue scales increase the chances that a buyer c¢cf one grade

will detect that a buyer of another grade has paid a lower price.
Again, the oligopoly's customers are enlisted to police the price
fixing agreement. A second effect of a relative value scale 1is to

limit the scope for non-price competition by pre-specifying prices
for all grades.

Product standardization also increases the chances that
cheating will be detected and aiso Ilimits the scope for non-price
competition by clearly defining the grades to which different prices
are to be applied.

Relative- wvaiue scales and product standardization
facilitate both oligopolistic and oligcpsonistic price fixing.

Loyalty Bonuses

All of the major Bristol Bay processors pay a bonus per
pound of salmon delivered to members of their fleet of fishers who
deliver 100 percent of their catch to them. The following is a

typical notification to fishers:

Furi ler support for the proposition that the processors
have lost bargaining power against the Japanese buyers is found in
contracts in effect during the period 1985-87 where the processors
were guaranteed an increase in the price paid tnem by the importer

for each increase in the price paid by the processor to the
fishers. Testimony from processors is that the Japanese buyers no
longer are will-ing to offer these terms. There is no doubt that

the processors benefited from such contracts while they were
available, because they passed the risk of grounds price increases
on to the buyers. Such contracts were probably an illegal restraint
of trade because they typically had an additional requirement that
the processor keep the price paid to fishers at a level no higher
than the average price paid by several other named processors,
which restrains trade bv forcing price parallelism on the market,
and discouraging price competition. Such clauses further
illustrate the lack of bargaining power of the fishers during that
era.
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Mo will pay all cur Bristol 3ay permit holders
an incentive for delivering all of vyour 1991
salmon to our tenders ana plants."”

"To he eligible to receive this incentive, we must
receive all your 1391 production except for
overlimit fish or fish caught in areas not
regularly serviced hv our tenders."”

The loyalty bonus provides fishers with a disincentive to

seek out higher prices from other buyers. This is particula-iy so
in light of the factthat most fishers believe that fai__re to
deliver all or most of one's catch to one's processor will result in
having one's non-cash benefits eliminated. Non-cash benefits
include but are not Ilimited to boat storage, bunk and messhaii

privileges and prompt off-loading of one's catch.
Custom Processing Agreements

Bristol 3ay processors routinely can and freeze the fish
of other processors. The written contractual agreements specify
prices to be paid and ether details, and represent an ideal way in
which to convey to one anot.ter information on costs of processing
and on the prices received from buyers. Although we found no
evidence that they have been used as such, custom processing
agreements also provide a vehicle for making side payments, that is,
payments from one processor to another which would enable the group
of oligopolists to divide a season's profits in a pre-arranged
m manner.*7

Opportunities to Meet and Coordinate Anticomoetitive Strategy

The final ingredient mentioned by courts is the
opportunity for the companies to meet and coordinate strategy.
Testimony in this investigation shows that executives from four
processors whose combined market share frequently accounts for 50%
of the market regularly take vacations abroad together. While there

is no evidence that they discuss business strategy during those
vacations (in fact, they deny doing so), the opportunity at least
exists, ana that fact is a "plus factor™ of the type the courts
consider important in proving the existence of a price coordinating

oligopoly.

As with most industries, most processors belong to a
trade association, the Pacific Seafood Processors Association, which
has regular meetings. This association has an antitrust compliance

* For example, processor A may pay processor 3 an additional
S.05 per pound for custom processing (over and above the price that
might otherwise be agreed upon) in compensation for processor B's
agqraement to abide by a previous collusive agreement. Again, we
emphasize that no evidence that custcm processing agreements have
been wused for this purpose has been found, but the opportunity
presented by them is legally relevant.
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program, and an attorney attands their meetings to warn them in the
event that the discussion enters forbidden territory. But the
meetings nevertheless bring processors together in a common venue,
ar.d the opportunity exists for after hours meetings among

pr:cessors, when the antitrust compliance lawyer might not be
present. Again, while these facts do not prove price fixing, courts
have been willing to infer the existence of at least implicit price

fixing agreements under similar circumstances.

Bummaryv

There is circumstantial evidence consistent with a
finding that seme of the major processors in Bristol Bay sougnt to
fix prices both in the markets in which they sell and in the market
in wnich they buy. A few of +the processors can, given their

combined market share c¢f approximately 50%, wield oicgcpscmistic
market power, which makes it possible to influence prices without
the agreement of the ether processors, who have no choice but follow
the market price established by those wielding the market power.
3etwee.n 1935 and 1983 the few Large processors appear to have been
successful in maintaining and possibly even raising prices charged
to Japanese buyers ¢f frozen salmon. In so doing however, they may
nave stimulated two Large Japanese trading companies to come
together as a countervailing force that now dominates the market for

frozen Alaska salmon. With regard zo fixing prices paid tc fishers
(ex-vessel prices); othere is evidence that some of the larger
processors (but certainly not all of them) have engaged in conduct
that courts have found sufficient to infer at least an implicit
price fixing agreement. The economic data indicate that they may
have been partially successful in efforts to manipulate prices to
their advantage. There is evidence to believe that these efforts

continue today, although given the superior market power ¢~ the
Japanese buyers, there is not much extra that can be extracted from
the fishers in recent years.

In the next section of this report we estimate the costs
to Alaskans of pri:e fixing behavior both by the Bristol 3av
processors and by the dominant Japanese trading companies.

COST ESTIMATES

If the SUPPLY/DEMAND hypothesis is correct and there s
no collusive market power being wielded in Bristol Bay by either the

Japanese buyers in their dealings with processors, or by the
processors in their dealings with -ishers; then the cost of
zcJiusicn is zero. Briefly put, where zhere is no collusion, there

is no cost of collusion.

The assumption of no collusion and, therefore, no cost of

collusion governs Alaska fisheries policy today. Under the
SUPPLY/DEMAND hypothesis ail of the players are equally impotent.
The fishers received low prices in 1991 because, in the language ¢cf
that hypothesis, the fishers' supply curve of sockeye salmon is a
vertical straight line. With the fishers' supply curve a vertical
straight line fishers are net only price takers as individuals, but
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alsc collectively. The vertical supply curve is taken as a datum,
as an immutaoie fact of life <chat the fisners must simply learn to
live with and cannot hope co change.

In keeping with this assumption fishers are tola that
only if the final market demand for saimon 1is increased (by, say,

the actions of the Alaska Seafood Marketing Institute) can thev
expect to receive a higher price per pound for their efforts. The
policy recommendations fortr.com mg from the SUPPLY/DEMAND schcc of
thcugnt are then: (1) develop new products, (2) improve prco .ct
quality, and (3) develop new markets. The SUPPLY/DEMAND scr.coi
never recommends that Alasxa take direct action to improve the

bargaining position of fisners vis a' vis processors Or processors
vis a' vis their Japanese customers.

In contrast, if the Japanese buyers of Alaska salmon
wield collusive market power in their dealings with processors, or
if the processors do so in t.neir dealings with fishers, then direct
action to level the playing field becomes a priority. The
improvement of product quality and the development of new products
and new markets remain important goals but in addition two new goals
are added: (1) to extract the maximum dollar return from Alaska's
salmon resources ny actively intervening to countarealance Japanese
market power, ana /2) to eliminate practices that artificially and
illegally reduce the price paid to fishers.

In this section of the report we present estimates of (a)
the dollar cost to Alaska processors and fishers of their inability

to negotiate higher prices for Bristol Bay sockeve from Japanese
buyers, and (b) the additional dollar cost to fishers of their
inability to bargain equally with Bristol 3ay processors. The

estimates are somewhat broadbrush and therefore should be viewed
only as suggestive of the amounts involved.

A point needs to be made before proceeding. Oui
estimates are made within the framework of neoclassical supply and
demand analysis because we wish to snow that e,ren using conventional

analytical tools one can reach the conclusion that collusion may
indeed matter to Alaska. We do not, however, find this a very
fruitful way to proceed in general. A framework for analysis which

may prove more useful than neoclassical supply and demand theory s
the modern theory of bargaining as developed in the context of the
theory of games. Analysis of the relative positions of Japanese
buyers, Alaska processors, and Bristol Bay fishers in a bargaining
framework may lead one to ask more pertinent questions than are

suggested by the framework offered by neoclassical supply and
demand. There is no space for an extended treatment here, but it is
worth noting, lor example, that analysts working within bargaining

models have tended to ask hew cne side or the other can go about
increasing its bargaining strength, and what sort of strategic



J?

“hreats are credible."” These are questions chat almost never occur
to a suppiy/demand theorist operating strictly vithin that
framework.

The Cost To Alaska Of Japanese Cohesiveness

For every tan cants per pound extra that Bristol 3av
processors receive for frozen sockeve their collective net revenue

from sales of frozen sockeve gees up by between 53 million and S12
million, depending upon the volume of sales. If this increment s
distributed equally between processors and fishers, the collective
revenue of each group gees up by between 54 million and 56
million.*9 Conversely, for every tan cant per round pound reduction
in price the net revenue of Alaska fishers ana processors from sales
of frozen sockeve gees down cy So million to 512 million.

Althcugn there is no way to knewfor certain what Alaska
processors and fishers might have been paid in 1991 and 1992in the
absence of collusion, some rcugn estimates can be made. We know,
for example, that the wholesale price c¢f sockeve salmon in Japan
over the January _991/Cctcber 1992 period averaged 52.55 per pound
and that its standard deviation was 50.4 1 oer pound.®0 A variation
mont.n to month of tan <cents per pound represents, therefore, a
change ¢f only one-fourth of one (month-co-month) standard deviation
and for that reason might reasonably be considered small and well
within the bounds Ul random variation. If so, there is reason to
believe that an improvement in bargaining strength on the Alaska
side of the negotiations over salmon prices might readily yieid an
increase in revenue to Alaska interests of at least ten cents per
pound or some S3 million to 512 million per year. Indeed, by this
standard a gain in revenue of 520 million to 530 million per year s
plausible.

In a market in which the buyer exercises moncpsonistic or
oligopsonistic power the amount paid for a good or service falls
short ¢cf the price that would be paid in a fully competitive market.

*s For example, a strike by fishers 1is not a credible threat
because processors know that fishers have no financial resources to
offset the loss of fishing income. This, in turn, leads one to ask
how fishers might go about accumulating such resources. The
supply/demand framework could encompass sucn considerations but it
does not suggest them.

9 This calculation is based on a 95 percent confidence
interval for harvest levels, calculated from data for the time
period 1979 through 1991, and assumes a 25 percent weight loss in
processing at 3ristol Bay. The mean harvest of Bristol Bay sockeve
1979-1991 was 136,424 thousand pounds with a sample standard
deviation of 40,509 thousand pounds.

0 calculated from data printed on page A29 of THE JAPANESE
SALMON MARKET: AN INTRODUCTION FOR ALASKANS (Alaska department of
Commerce & Economic Development, Juneau) February 1993
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Traditional analysis ¢f supply and demand tails us that the amount
by which it falls snort depends, in general, upon the price
elasticity of the supply curve.-'1 In the special case where the
supply curve is vertical the amount by which price falls short of
the competitive price is determined solely by the moncpsonist.

In contrast, if the market in which Alaska prc essors
seil to Japanese buyers were really competitive, the prac .sscrs'
supplv curve would net be vertical. Under these conditions we an
calculate the amount by which the actual price falls snor: of -.he
competitive price. Given a reasonable estimate c¢f t~.e price

elasticity of the processors' supply curve in a competiti ,* market
(say between 0.1 and 10 over me range defined by the r.;mpetitive
price at the high end and the monopsony price at the low end), then
the competitive price would be at least 10 percent higr.er than the
monopsony price and possibly mucn higher.

Translating this into dollar estimates, if the monopsony
price paid to processors for frozen sockeve were 51.50 per pound, a
middling figure for the 1991 Bristol 3av season, the price received
by processors from sales of frozen sockeve wunder a competitive
regime would be at least SO.15 per pound higher and revenue at least

512.5 million higner t.ian under monopsony.

It would be ideal if we could be more precise about these
estimates, but the .-information needed to make such calculations s
not available. What we can say is this. It appears that the amount
at stake is significant, conservatively on the order of $10 million
to $20 million per year or more. This seems to us to be a large
enough amount to justify further inquiry into the question of
competitive balance in the market for Alaska salmon. In particular,
to assert, as one Alaska economist has been quoted in the press as
asserting, that even if the Japanese are guilty of collusion "™it
does not matter very much,” is, in our opinion, to go too far. The
estimates offered here, crude as they are, indicate that the

existence or lack of existence c¢f Japanese collusion may matter a
great deal.

The Cost To Fishers Of Collusion 3v Processors

The following discussion has been condensed from a
previous paper available upon request.® Under the assumption that

3 The equaticn is C?/MP = A*(l « 1/E) where CP/MP is the ratio
of the competitive price to the monopsony price, A is a positive
factor which tends to infinity as E tends to zero, and E is the
price elasticity of the supply curve.

2 This is approximately the case in the ex-vessel market where
fishers sell to processors. However, it need not remain the case if

appropriate policy is devised.

B Reaume D.M. i Lew W., "On The Financial Risk Borne By
3ristol 3av Fishers,” September 1992
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bargaining power is equally distributed between buyers and sellers
(Assumption 1), and the further assumption that ail agents negotiate
in light or an wunerased forecast of the number of salmon to be
harvested (Assumption 2), the ex-vessel market clearing price (price
to fisher) of Bristol 3av sockeve salmon will vary inversely with
the expected harvest level, if all other factors are held constant.

This is a minimal prediction c¢f the theory of downward
sloping demand. Airhougn additional factors such as unsold stocks
of salmon from previous harvests, the volume supplied from other
sources, and foreign excnange rates also play a role in determining
the ex-vessel price c¢f 3ristoi Bay sockeve, once they have been
accounted for, the crapn c¢cf the partial relationship between price
and expected harvest in the Bristol 3ay ex-vessel market should be
a downward sloping curve. Evidence which shows this relationship to
be upward sloping casts doubt on the validity of either Assumption
1 or Assumption 2.

Table -2 shows cur basic data. Column one and two
compare (a) the forecasts of the annual run of Bristol Bay sockeve
made by the Alaska Department c¢f Fisn & Game in the spring of eacr.

year; to (b) the actual run sice as eventually tabulated. The
actual run sice 1is itself an estimate made by adding the number c¢f
fish commercially harvested ana reported cn ADF&G "fish tickets" to

an estimate of the number of fish escaping into spawning streams.
The prices shown in the table above are within-season prices paid to
fishers by a small-cash buyer, Oceanic Seafoods.*9

TABLE -2
RUN SIZE, RUN FORECAST, 5 PRICES
BRISTOL BAY SOCKEYE SALMON

RUN, MILLIONS OF FISH PRICES , S PER L3.

ADFSG Forecast Actual Open Mid Close
1975 12.9 24 .2 NA NA NA
1976 12.0 11.5 NA NA NA
1977 3.4 9.7 NA NA NA
1973 (TN 19 .9 NA NA NA
1979 22.7 39.9 NA NA NA
1980 54 .5 62.5 0.35 0.40 0.40
1981 26.7 34.5 0.75 0.30 1.00
1982 34.6 £4.. 0.60 0.60 0.30
1983 27.1 45.9 0.65 0.70 0.70
1984 31.1 41.1 0.60 0.70 0.35
1985 34.7 26.9 0.35 0.30 1.15
198 6 22.0 23 .7 1.00 1.30 1. 65
1987 16.1 27 .5 NA 1. 35 1.35
1988 23 .3 23 .4 NA 1.75 ? Jde

The tendency for within season prices to rise is the rule,
not the exception. Price data ootamed during this investigation
shows that the same pattern obtains for the largest processors as
well.
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1989 20.3 44 .0 1.25 1.05 1.05
C ~ SOURCES: Run size S fcrecast: ADFSG, Division of Commercial
. ..eries, special tabulation. Prices: Oceanic Seafoods (obtained by

Werner Lew)

NOTE: The dates applicable tc prices vary season to seasona. . are
given in Appendix Table Al ¢f Eeaume & Lew, c¢p cit.

In eight of the tan years 1980-1939 for which « chm -

seascn price data were collected, the actual run came in mmeater
than the ADFSG forecast. In only two of these ten years (' 32 and
1988) did the actual run come in lower than the forecast. iI£ over

this period both fishers and fisn buyers had accepted t -a ADFSG
forecast as unbiased, and if fishers and fish buyers were of equal
bargaining strength, one would exoect a certain symmetry in the
relationship between the behavior of prices during the season, ¢n
the one hand, and the level ana direction of run forecasting error,

on the other. In oarticular, one would expect that in the eight
years when the run came in higher than the forecast that prices
would fall in response to the information that an excess supply was
developing relative to pre-season expectations. The only time this
occurred was m 1989, the year of the July price collapse discussed
above. ("Why Did Prices Fall In July 1989?") In the remaining seven

instances wherein the ADFSG forecast sucsequently proved to be too
low, prices steadfastly rose during the season even thougn in four
of these seven cases (1981, 1933, 1984, ana 1987) the absolute error
of forecast exceeded 20 percent.

Comparison Of Tokyo Wholesale =»nd Bristol 3av Ex-vessel Prices

One might argue that Bristol Bay sockaye prices simply
mimic seasonal trends in Japanese wholesale prices. If so, the
explanation for the persistent within season increases in Bristol
Bay prices would be found by examining the determinants c¢f Japanese
wholesale prices. Japanese data are relevant because the Japanese
wholesale market is the primary market on which .Bristol 3av frozen
and fresh sockeve salmon are sold once they leave Bristol 3av.

Table -3 shows the behavior ¢f Tokyo wholesale sockeve
salmon prices during the critical months of June and July. Presented
there are prices stated in yen per kilogram. These are then
econverted to prices stated in dollars per pound wusing the monthly
average yen/dollar exchange rata and a volume conversion factor of
2.2046 pounds per kilogram.

Over the sixteen year 1975 through 1990 time period, the
Tokyo wholesale price of frozen sockeye (converted to U*S. dollars
per pound) rose seven times between June and July, fell eight times
and remained unchanged once. "Recall that the Bristol 3ay sockeye
run begins m mid to lata June ana is largely over by the end of the
third week in July.) The sample mean change in this price from June
to July is -50.09 per pound. This contrasts sharply with the mean
change in price of -50.32 per pound between the opening and closing
Bristol Bay ex-vessel prices.
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TABLE -3
WHOLESALE PRICE CF FROZEN SOCKEVE SALMON
TOKYO, JAPAN

**V'ch JUNE ****x »** pm*r* JULY * gyt

ven /kcr Xxrats 5/1b. ven/kecr Xxrate S/1b.
1975 1161 293.45 1.79 1154 296.33 1.73
1976 1293 299.19 1.96 122 a 294.64 1.39
1977 1774 272.34 2.95 1320 254.36 2.25
1973 1688 213.93 3.53 1742 199.50 3.96
1979 1710 213.53 3.55 1533 216.50 3.22
1980 1001 217 .39 2.03 1160 221.08 2.23
1981 1455 224.11 2.94 1537 232.25 3.10
1982 1302 251.20 2.35 1453 255.03 2.53
1983 1149 240.03 2.17 1151 240.52 2.17
1984 1240 233.37 2.41 1414 243 .07 2.64
1985 1333 243.34 3.43 1496 241.14 2.31
1986 1015 167.54 2.75 1104 158.61 3.15
1987 1300 144.35 4 .08 1193 150.29 3.50
1983 1470 127.47 5.23 1500 133.02 2.10
1989 1525 143.98 4.30 1130 140.42 3.31
1990 1179 153.70 3.43 1156 149.04 3.55
1991 930 139.75 3.02 336 137.33 2.75

NOTE* Tokyo prices ssupplied by Clinton Atkinson, Seattle
fisheries consultant. Exchange rates from the FEDERAL RESERVE
BULLETIN, (Board cf Governors, Federal Reserve System).

One should note also that the Tokyo price fell between
June and July in three of the eight years when 3ristol 3ay prices
perversely rose during the season. Clearly, the behavior of Tokyo
wholesale prices over the course of the 3ristol 3ay salmon run
suggests that the pronounced tendency for Sristol Bay ex-vessel
prices to rise ever the same period cannot be explained by simple
reference to the Tokyo market.

Two possible explanations for the "perverse™ behavior
of 3ristol 3av ex-vessel prices come to mind. The first is that
the ADF&G forecast of run size is known to be negatively biased
and, therefore, 1is not the forecast actually used in setting pre-
season prices. In this case the perverse results might either
disappear or lose significance if*examined in light of the
(unreported) actual forecasts of run size. This possibility has
been examined. Replacement of the biased ADFSG forecast bv an
unbiased forecast does not change the results.

The second explanation is that bargaining power is not
equally distributed between fishers and fish buyers, so that one
should not necessarily expect to see prices and quantities behave
in a competitive manner. If this is true, then one can
tentatively conclude that Sristol 3ay fishers insure processors
against unexpectedly large runs because they lack the bargaining
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power o0 acnieve a more favoraoie (tc them) result. It is this
explanation wnich appears to ce the more plausible.

An Estimate

Large quantities of sockeye salmon are sold by -ishers
early in the Bristol Bay run before the full site of the un is
known with any degree of certainty. For example, the 1989 cckeve
harvest is now estimated officially to have weighed 140.5 illicn
pounds. Escapement tallies puoiisned by the Alaska Deparfant cf

Fish S Game show that the 19SS run began June 21 and h” July 1
approximately 25 percent of the escapement had occurred. This s
typical timing. If initial prices are set c¢n the basis .f a pre-
season forecast cf the site of the run, how many dollars are at risk
if the pre-season forecast is in errcr ? Although available data do
not allow one tc be precise, a rough estimate can be made.

A look back at Table -2, above, shews that season closing
prices paid to fishers averageo SI1.12 per pcund over the 1980 - 1989

period, while season opening prices averaged $0.75 per pcund ar.c
mid-season (July 2) prices averaged S0.95 per pound. Therefore, a
price increase of 20 cents per pound can reasonably said to be
"typical" between the season's opening data and the point in time
when (roughly) 25 percent of the escapement has occurred. Assuming
that the graph of price against time is linear between the date of
opening and July 1I-,/then on average the 1980 - 1989 price paid for

the first 25 percent of the harvest was 10 cents per pound belcw
that of the mid-season price.

The average 3ristol Bay sockeye catch for the 1980 - 1939

period was approximately 115 million pounds, according to the Alaska
Department of Fish 5 Game. If 25 percent of this average was priced
10 cents per pound lower than the mid-season average price, then
fishers were paid an average of 2.375 million dollars less than they

would have been paid for the first 25 percent of the harvest hac
mid-season prices prevailed.

Clearly, there are significant dollars at stake here.
Surely, if fish buyers had it within their power they would seek tc
insure themselves against the risk of a forecast errcr that resulted
in their paying too high a price for early season sockeye. In
particular, they might seek to depress the initial price paid to

fishers below that which was consistent with a best wunbiased
forecast, so that the probability of their paying too much was at an
acceptably low level.

Post-Season Bonuses
Contractual arrangements began to evolve in the mid-1980s

wnich ostensibly have relieved fishers of a portion of the burden of
insuring buyers against the risk c¢f a bad forecast of run size. In

P At the time this was written the most recent data puolished
were for 1989.
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response to Che lace 1970s entry of Japanese buyers into Bristol Bav

and che subsequent competition for fish, same of the incumbent
processors began Co pay a post-season "bonus™ Co che fishers from
whom chey purchase cheir catch, with che size of che bonus

determined at least in part by Che actual price received by che
buyer for Che fish in wholesale markets. 3v 1990 Che eight largest
buyers all paid bonuses, according co che Alaska Department of Fish
5 Game, Commercial Fisheries Entry Commission.3

The bonusis in addition to che price paid to che fishers
during the season. Buyers who pay these bonuses, and the fishers
from whom they buy, agree to a two part payment schedule in which
the immediate (within season) payment is expected by both parties to
be low enough to insure <che buyer against the risk c¢f paying toe

high a price during the season. Although-such agreements may have
been reached from time co time for a number of years, they did net
begin to become widespread until 1937.

Fishers agree to deferred payment in return for
assurances chat chey will have a buyer near at hand who will unload
their catch in a timely manner. Prompt sale and offloading cf

catcr.es enables fishers to increase their time c¢cn the grounds during
the hectic Bristol Bay season and thereby enables them co increase

their overall harvest. Some fishers also believe that the deferrec
payment system means higher prices for them because they view the
bonuses as a net increase in the price they receive. Evidence
examined in Reaume 9 Lew (cp cit) suggests that this view may not be
correct. The bonuses may, in fact, be offset by lower within season

prices than would have been paid in their absence.

As far as we have been able to determine, no independent
auditing has ever been conducted of the process by which buyers

determine post-season bonuses. In order Co find out whether or net
che post-season bonuses compensate for persistently lew season-
opening prices, one would need data for individual fishers <chat

reveaiea the size of their catch, Che price paid to them during che
season, Che size a:: the post-season bonus, and finally che date on
which che bonus was paid (for purposes of calculating interest on
Che delayed payment) . To our knowledge such detailed d'ata are co be
found only in <c¢he private files of the fish buyers themselves. A
thorough review of this information was not within che scope of this
investigation.
CONCLUSION

Bristol 3av fishers have never had a significant amount
of bargaining power in relation c¢o their customers. In che past,
che Bristol 3av processors have enjoyed a significant amount cf

d The very existence c¢f such bonuses is prima facie evidence
chat at least some buyers in Bristol Bay seek co and are able <co
avoid paying more co fishers chan ultimately is justified by the
price chey themselves receive, and ipso facto, that the risk s
guantitatively important.
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power, but there has been a ma”or shift in recent years between the

processors and Japanese buyers. Before 1989, the processors were
able tc wield market power acatnst Japanese buyers in some respects,
but that situation has been virtually reversed. The Japanese buyers
now appear to simply offer prices to Bristol Bay processors on a
"take it or leave it" basis, with no real opportunity for
negotiation. The processors now appear to be in the position of
"price takers"™ when dealing with their Japanese buyers, and while
they still have the upper hand in their dealings with the fishers,
there nas been very little surplus to extract from them in the list
two years. The result may be that profits from the sale of Bristol

3ay salmon primarily wind up in Japan.

The risk of loss wne.n markets are down, as they were in
1991, is borne by parties on this continent. The 1991 losses would
have probably been entirely oorne by the fishers but for the
intervention of the Governor and his staff.

Supply and demand theorists have proposed some solutions
to the problem, such as the development of new salmon products which
would be sold in markets other than Japan. Such solutions would
theoretically reduce the moncpsonistic power that appears to be
currently exercised by Japanese trading companies, and benefit the
Alaskan and CJ.S. economies. But it is wunlikely that new markets
alone can reliably or quickly produce equilibrium in bargaining
power between the -Japanese buyers of 3ristoi Bay salmon and the
processors and fisners, whose income is vital to the economic well
being of the Alaskan communities involved.

As long as Japan is a major market for 3ristol Bay
salmon, Alaskans should expect the Japanese trading companies to
continue doing business as described in this report. These

practices are not generally subject to antitrust enforcement in
Japan, and most of their activities are, for a number of reasons,
beyond the reach of Alaskan antitrust enforcers. Alaskan policy
makers should <consider how statutes and regulations affect the
relative bargaining strengths of the parties involved in Bristol

Bay. The time may have come to consider an antitrust exemption for
U.S. based interests when they deal with Japan*?*?- buyers. Steps
could be taker, to allow fishers and U.S. bas” processors to

collectively bargain for sales of seafood products when dealing with
foreign buyers, which might restore some or the bargaining power
lost to Japanese buyers in recent years. Without a level playing
field, a disproportionate amount of the vaiue of Alaskan salmon will
probably continue flowing cut ¢cf the state and the country, where it
can provide no benefit to the owners of the resource.

For obvious reasons, such steps must be taken cautiously.

The Sherman Antitrust Act has, for over 100 vyears, effectively
protected the free markets ¢f this country. As a result, we enjoy
practically the best standard of living in the world, because small
business are allowed to flourish, and the efficiencies of production
are passed along as savings to consumers. Consumer goods cost far
less in this country than in Japan, where there is Vlittle or no

antitrust enforcement or consumer protection, and where governmental
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policy 1is designed tc promote che economic interests of the Large
companies at the expense c¢f smaii companies and individuals.

Two wrongs do not make a right, and the answer to Japan's
lack of antitrust enforcement is not the abandonment c¢cr dilution of
antitrust enforcement at heme. Antitrust laws protect free markets,

and do so effectively in this country. 3ut where Alaskans sell
resources into markets that do not nave the same protection, we
stand to lose the vaiue cf the resource if we do not act according
to economic reality. The ideal solution would be for the Japanese
government to enforce antitrust laws with all the vigor of American
enforcers. Qut that is beyond our control, and we cannot
realistically expect them to do so in the near future. Policy
makers may, therefore, wish to consider whether the time has come to
adopt a Ilimited antitrust exemption for those who sell Alaskan

resources to foreign markets which are net actively protected by the
equivalent of our antitrust laws.

JF/bev
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