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SPONSOR SUBSTITUTE FOR SENATE BILL NO. 27
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION

BY SENATORS DONLEY, Ellis, Lincoln

Introduced:  2/2/95
Referred: HES, JUD

A BILL
FOR AN ACT ENTITLED

"An Act relating to child visitation rights of grandparents andother persons who

are not the parents of the child.”

BEIT ENACTED BY THE LEGISLATURE OF THESTATE OF ALASKA:

* Section 1. AS 25.20.060(a) is amended to read:

(a) If there is a dispute over child custody, either parent may petition the
superior court for resolution of the matter under AS 25.20.060 - 25.20.130. The court
shall award custody on the basis of the best interests of (he child. In determining the
best interests of the child, the court shall consider all relevant factors including those
factors enumerated in AS 25.24.1501cl. In a custody determination under this
section. Ihe court shall provide for visitation hv parenttpnodther person if
that is in the best interests of the child.

* Sec. 2. AS 25.20 is amended by adding a new section to read:
Sec. 25.20.065. VISITATION RIGHTS OF GRANDPARENT, (a) Except as

provided in (b) of this section, a child’'s grandparent may petition the superior court for
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an order establishing reasonable rights of visitation between the grandparent and child
if

(1) the grandparent has established or attempted to establish ongoing
personal contact with the child; and

(2) visitation by the grandparent is in the child’'s best interest.

(b) After a decree or final order relating to child custody is entered under
AS 25.20.060 or AS 25.24.150 or relating to anadoption under AS 2523, a
grandparent may petition under this section only if

(1) the grandparent did not request the court to grant vishmion rights
during the pendency of proceedings under AS 25.20.060, AS25.23, or AS25.24; or

(2) there has been a change in circumstances relating to the custodial
parent or the minor child that justifies reconsideration of the grandparent’s visitation
rights.

* Sec. 3. AS 25.24.220(d) is amended to read:
(d) If the petition is filed by both spouses under AS 25.24.200(a), the court
shall examine the petitioners or petitioner present and consider whether

(1) the spouses fully understand the nature and consequences of their
action;

(2) the written agreements between the spouses concerning child
custody, child support, and visitation are just as between the spouses and in the best
interests of the children of the marriage; in determining whether the parents’
agreement on visitation is in the best interests of the children under this
paragraph, the court shall also consider whether the agreement should include
visitation bv grandparents and other persons;

(3) the written agreements between the spouses relating to the division
of property, including retirement benefits, spousal maintenance, and the allocation of
obligations are just; the spousal maintenance and division of property must fairly
allocate the economic effect of dissolution and take into consideration the factors listed
in AS 25.24.160(a)(2) and (4);

(4) the written agreements constitute the entire agreement between the

parties; and
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(5) the conditions in AS 25.24.200(a) have been met.
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The HEALTH, EDUCATION AND SOCIAL SERVICES Committee considered:
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SPONSOR SUBSTITUTE FOR SENATE BILL NO. 27 MISC. GRANDPARENT VISITATION RIGHTS

"An Act relating to child visitation rights of grandparents and other persons who are not the parents of the

child.”

recommends it be replaced
with the following committee substitute

[ ] the same title
[ J anew title

[ ] additional referral to Committee

f | attached amendment(s)

ADOPTS: Letter of Intent

ATTACHES NEW FISCAL NOTE(s): ©Cx) APPROVES PREVIOUS:
[ ] fiscal note(s) [] fiscal note(s)

[ 1 zero fiscal note(s) f'A zero fiscal note(s)
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Senator Dave Donley
ALASKA STATE LEGISLATURE

SB 27
GRANDPARENT VISITATION RIGHTS
SPONSOR STATEMENT
(March 1, 1995)

SB 27 would allow grandparents to petition the court for an order
establishing reasonable visitation rights with their grandchildren. The
visitation rights would only be granted if the court deemed it was in the best
interest of the child. Alaska is the only state that does not allow
grandparents to make such petitions.

Currently AS 25.24.150 only allows the court to on its own grant
grandparent visitation rights in cases where a parent has died and 1in divorce
and separation proceedings. AS 25.24.150 does not give the grandparents
*standing" to on their own petition the court. SB 27 would give
grandparents the "standing" to petition the court for reasonable visitation
rights. Additionally, SB 27 would not place specific limitations on when these

petitions could be made.

SB 27 is pro-family legislation intended to strengthen Alaskan families
through greater grandparent participation in child development when it is in
the best interest of the child.

A similar version of this bill (SB 21) passed the Senate last year hy a vote of
19-1 before 1t died in the House during the final days of session.

January-May: STATE CAPITOL «JUNEAU. AK *95801 -«iS2 «*J07"
iune-December: 716 W. 4TH AVE. «3TE. 430 «.ANCHORAGE . AK «44501

IVENEQ‘ Senate Finance Committee » Senate State 4
Heafdr-u*
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A= in ir.e c.2=t mOjnc]jrE if r-£m .ni .-IL.1£.C3 rE£CiidiE 1l A==o0ciz110n
(7ARTA) £inr.gi7 support. i_- *rifcrtfE to assurs 103.0 jrancp&rsnus oivfe
..rdscnaole e ngr.ts wic.fi moir grandcmliren. We ceiieve SHI", "An
-_- relating ac jnili Visiriiiits n g.nts if grandparents and _tr.er persons vnc
are nor. oarents of me m i—d." is a oil! wnacr. would assure nese ngnts.

As firmer teacners and as parents and grando-arents we nave witnessed me
pair, a :r,i_o suffers wnen parents separate and/or divorce. Even ir. stacie
names ana especially m. names -.orr. ay -ne dissenicn c¢f divorce parents cannot

provide all tne support and nurturing needed for a onild to ieveiic into a
nature and stacie aauit. 'Hildren need tne sucpcrt _i tne wioer "rcmmunity"
vnic.n is provider: iv grandparents, -zr.es relatives and, m same cases, n.cn-

‘el _nves.

At rur Jacr-uary meeting me dAPTA .tiemeersnip voted unanimous--/ to give
‘u__ support to SENATE Hill 1". We were sorry to see mat last year's oill on
m is issue nc¢c net mare it mrcugn me HOUSE. We urge immediate action on m i3

NS

Sincerely,

-V — N
lola J. Reed 's
rresident

SUPPORTING DOCUMENTS



UGNfI L HALL

3590 GLACIER HIGHLUHV
JUNEAU, ALASKA 99801-9531

Testimony for Senate Bill #27: March 1, 1995

RRRP is in fauor of this hill for Grandparents uisitation to their grand-
children. After reading/the broc;u;re from RHRP headquarters, ! am
also enthusiastically supporting the bill. The brochure is Luell pre-
sented, citing other State’s experiences in this area. It mas re-
searched by experts.

| am not an expert — | am a grandmother, and | mould like to shift
the emphasis just a bit. -€sR*"c*"F"r"*ge-4tftrTTtICG trr: “THE RIGHT CF
GRHNDCHILOREN TO HRUE GRANDPARENTS IN THEIR HUES” ?

Of my six grandchildren: 3 are here in Juneau, and 3 in lllinois. The
thought of not seeing any of them mould be deuestating. LUhen | say
“1”, you realize I'm part of a matched set knomn as “Gramma” and
“Grampa’.

The ages of the children run from 10 to 18. For the last couple of
years, the telephone calls from the Juneau contingent haue been
something like this: from the grandson mhose parents Hue out on

the Thane road; but mhose girlfriend Hues near me: “Gramma, can



you leaue the back door open so | can sleep on the sofa after the
prom and/or game?”. And the granddaughter mhose mother is
morking: “Gramma, my car mon't start, and | haue to be at mork
by four. Can you or Grampa pick me up?” The other granddaughter
says. “Gramma, this meek's basketball/soccer/uolleyball games are
Friday and Saturday at 7. Can you come?” The ansmer to the first
tmo are “Yes”; and to the third, “"Probably.”
To reach this kind of certainly betmeen the generations takes a lot of
indiuidual actions uuer a long period of time. From buying Girl Scout
Cookies; Hmas mrapping; pool laps; baseball laps; and a guaranteed
audience to school programs from preschool to graduation.
LUhen Rupe Andrems asked me to testify today, | mas not keen. But
he is a genius at timing. In that days mail me receiued a present
from our daughter-in-lam. A high school orchestra concert poster for
v o (1drE
March 4, in £ttrgs+af-t«fce, Illinois. The yellom postit note says: “Can
you find your grandson? Uie thought this mas a nice picture and
manted to share it mith you. LFsh you could be here for it! Loue,
Debbie” Picking him out mas easy, didn’'t euen take the trumpet.

He’'s the tall handsome boy in the back rom. UJe'ue had uideos, and

cassette tapes of both boys musical progress, and haue almays been



kept informed of their grades and hobbies. UUhen me uisit me stay
seueral meeks to get into the rythm of their liues.

UUnen an 8 year old daughter mas adopted, she adopted us as happily
as me also loued her -- sight unseen.

Since the boys left Alaska as small children, they haue been shomered
mith Alaska culoring books; Alaska children stories; Alaska rocks, etc.
They all knom that me are close-- except for those many miles.
Senate Bill #27 kicks in mhen uisitation is denied.

Can you pass a companion bill to ensure that for eachcase that comes
up the judge has the misdom of Soloman?

Ajudge that can discouer the cause of the refusal, and can do some-
thing about it?

Tuesday afternoon once of year mill neuer giue the children mhat
they need.

Thank you for listening.



Grandparents And Grandchildren Need Each Other

Kjinleen M lonn

tin ( nave a nne. because rnev are
euo lar awav ! would emuv them il i
could . .jvsa rlonda granomoilier ol

vncnorage s Foster Grandparent coor-
dinator, sbaron Suassnv. oelieves me in-
leracuon between senior dozens and chil-

icr tour.Vliskan grandchildren. Josephinedren is unporiam. Suassny ooserves. Se-

fetnnuid declares. * av to communtcair
*no toe children rnrouen letters. out ns
nn aie same as holding tneir nano anu
R | Aun< . ie 'leacn viavoe
m v il eetneinrvr 'iic me rvrvin *no
c::t ;nn-* loineume- ui». .omeumes
§» i-acrs . .
durats jer.o. de 1nud cuies
nseie ‘2 el minute radiaiGps
n e mminikniijren. ru nunv rever
o "\gc ddae jroomines tetuiu-
.md_ra Jra*- irandperas ard
sjrecalidren” kedtiur. iirancdDarens
. inuxjcnildren i.e in Alaska etpe-
erow remans a.m'fe leuc.hed reiauon-
wvi'ne stiu-' .everapoica; rem'xe

'ess
"he sense ol loss, on tne K_I’ u me
.randoarem. can ne rroiound when tOev
ae unanle 10granaoarcm. Studies demon-
daie tne oirm ol a grandchild represents
mnmonaiuv and me aoiluv 10 continue
tie scaiemi'v "o susum ibe leelingj gen-
rated ov toe Dinn o1 a grandchild. grand-
wirents need to inieran with tne ould regu-
ariv
*iwlio Baker. an Ancnorage psycDolo-
-1 -viieves tamuies are negauvelv al-
.w.cd *ncn distance cruraies (hem. Baker
mmenis. Horen vncnorage. all ol us
;iicr 'o i me ettem. rut cmldren prob-
~miv -uuer mure .'he mpaa on grandpar-
ns *nen mev are anaoie to erandixireni
nev can leei Jecnved ITns can lead
riecn 10 icel iisencnamed ivnii Uieir own
dsprwK
m\\len cranoparenis are aPle in develop
. J.iseness wim mcir irandchildren nodi
cnerauons mnve ucnerallv. me grand-
«arencsoverall neaim improves rbemt.il.
is ui me vnune mouvaies seniors 10 stav
nvsicailv and menuilv acuve. .As men-
WS mev ire contnouung not onlv io me
rud s cnve m veil-oeing. out to societv
o veil

mors mat are contributing in me commu-
nity *nde being paired willl children live
longer and are naopier. .Alihougn ‘wen.cr
mirandparcin seniors Jeai vim caudreo
vno are not reiaied 10mem. me lactors mai
oninnuie loemooinvjianu oovsicai oeaim
.ross bloodlines
bildren benefit enormously :rom a
li ving reiauonsuip wim a granooareni
cuter nines. Grandparents oave a posi-
.~ uiiluence on child development rbev
tcio 10DPni acbud's veif-esieem inrough
a.onsum kindness, iirandcsuentsare men-
".rs vno itin i nave 10deal vim me same
-sues as parents. hcv are in a rvisiuon m
mmovice oPiecuvitv
bildren also gam a -.eP'r ( :a..iv

iisiorv irnm iranop-'r.Hts. The stones
giiiuutioienis snare aoout mcir own lives
<rmetr children s lives help children icarn
the interconnectedness ot families, Simi-
larlv. a loving retauonsmp wim a grand-
parent allows children to develop positive
feelings about the elderly m socierv

Despite me great distance that separates
vi.ukan grandchildren from meir grand-
parents. their ate wavs (amities can encour-
age close, long-distance relationships Be-
fore taking steps 10 create a ctmuie m
viuch the giandnaretii/granddiild hood can
i< strengthened. soil) parents and grand-
parents must make a firm commitment to
me relationship s development. Ke.vtarcn
ndicaies mai a codd's love lor a sano-
pareni is second onlv io me love QL i par-
ent

"he lollowing activities nurwr: eranu-
parent/grandchild love, rbev can oe oone
nv grandparents as well as children. .And
parents can help children wherever neoes-
carv. Fbe sharing of oneself, through me
following methods, will enhance me nme
-pent together wnen visns occur oeiwcen
grandparent and grandchild
« Scheduled telephone conversauons

e
Sharon McBnde Photo-----------------

« Sending videotapes of special I'amilv or

school events.

« Writing leaen.

« Making audiotapes of singing, reading,

«ir reilections Ot an ordinary dav.

« Sending photos with captions.

« Mailing siones that have been written bv

either grandparent or child.

« lending children s an pieces or school

*ork.

« vending treasures like broken radios max
in ne axcn apan or rocks mai have oeen
'iino on adav s ouung.
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§a.0u unapier a
umidci ui the mmhei (aot>ticray hy llie Luhci ), die (mill said die .Mni .mil

lin tlesi 1112umii ol .1 custody dispute helwccn t gi.indl.iihci .uni sK‘|i-
gl .indiiiiilliei following die lieJill of luidi Jl.Ilentb. ire ihfjiii ) M07. note ]2 lit

it pIenrmeEm

§8.09 Burden of proof in modification actions when a third party
has custody

I'ugc’12(1, ii. HU. (ilover v. MiKi]i|cv, IftU Mull App [1til pin N W 2d 21b,
| (11IM7) (holding dial die hiirdcu ol pimil was on the laihci In j piepnn

dei.mie ol die evident e io show reasons tvliy dicie should lie .i ilunge in die
csi.ilil-lled tnsiodi.il enviionmen (widi die gi andpaicnis. vim ii.nl t ued Im
die seven vt-u old gill suite liliill. die mnlhei li.ul died when die ilInld was
Iwn ye.nns old Ilie eouil, in denying die hillicr's pelilion iiniiiueiili d
" I (lie inip<iiliine- ol residence widi a liiologii.il p.iienl pales Inside die
impoii.nue ol siiliillny and coniuuuiy in die Ide ul a iluld i

I'agc -126, n. JO. In ir Marriage ul Sicw.m, :d)7 N.l..2d fiP'i, jrt7 (Inti (a
App [1'lUd). in wim It die mm i hcltl dial die gi.mdp.ii cuts Inn e a "siieuuoiis
limtleii ul piiiul" in simw that (he uatuijl p.neni was uni'll in had attpuesietl
m die iiistody .ni.mgement, even tlumgli die gruiulpaienis li.ul laised die
gnl Im dnee ul hei Inm years. Custody to the gr.mtlp.ucuts was iexcised
.mil iusioily was gnen in die inudiei, who li.ul iei colly tonipieled p.uenimg
i lasses while mi wellue. .mil who planned lo hccnllic a hc.mililao

In i, (osloilv ol Wallets, 171 Il App Itd "JI'J, 27 N I 2d ItUM (I'IHM)
lapplpng a piesiimpllim ol p.uenial tusioily even limugli gi aiildmolhei had
iusiodv In mine ol a prior nilcuniesied pelilion; nmieiheless, die piesuiup-
non ol p.oem.d tosiody was uveitoiiie when maieiual giandmuihet had
i.used die 1lild Im 11 years and modiei s lde seemed unsi.thlej

Grandparent visitation

88.11 —Statutory provisions

fup* 127 Kvpluci' JiM /irmiiTuidi with:

All lilt) Males now lutve siutulc-b witii It allow gr.itidp.it cuts to
seek imu i-or(U:ri‘(l visitation.3} The District ol (ailimiln.i docs
not have a gi.mdparc-nt visitation statute. As ol I**:1 iwenty-
sevcn states specifically provide visitation upon the death ol a
pal cm (usually upon the death of the parent related hy hlood
in the gi.mdp.uc-nl seeking visitation), Twcnty-tinu: states also
piovule Im visitation upon the divorce of the patents; most of
iIn- siates in iliis group also would allow giandp.ilcuts to seek
visitation upon the separation of the parents. In addition, six
si.id s also spet dually provide that a grandparent may seek

Mill i--~ij

visitation il die gtandchild has lived with the grandpaient for a
tci i.mi peiiotl ol lime (hetween six and 12 months);9Rand an
iitlici right states (with some ovei lap) allow grandpaient visiia-
ikiii il the child is in the custody of someone other than the
pal cut o1 if parental lights have been terminated.®'

I went)-two states have whai might he called general visita-
tion si.nines whit h allow grandparents to seek visilalion, lint do
inil spec dieally limit the ciiciinistances under which visilalion
m.i) In- sought (e.g., limiting visitation m cases in which a p.u
mi has died tn the parents are divoucd). Some of these slat
ini . ,ue written very broadly bur with some detail, appaicnily
allowing visitation even if (lie moiliei and falhei are alive ami
du n m.mi.ige is iiii.it t.B ()lhci si.miles ait- Inicf .mil some,
wh.ii vague— foi example, allowing gi.iiidp.iieul visilalion ¢ u
is in die hest interest ol (lie child. Il such a statute is p.ui ol a
si.lie's divorce law. a com | may consdtic ibis general visilalion
piovisioii as limiting visitation to cases in which the parties air
scp.u.ited or divorced.®9A court, however, is not ie<|imed to do
so ami could interpret the general provision as allowing visit.t
no variety of situations, including intact maiiiages. l.cgis
LiIn* e history, 4 it is available, may he an important pail ol
io1siimug vague siatutes.

« | M I'trtli. Neliiavk.i was llie iasl stale (u adopt J giaiulp.tieni visii.iumi
simm Im tililmn in llie Nchtaska si.ume .mil die uiliei xijimcs, ire m/i.i

iln  \]iJu-nilix ai m llus sul)|)lenicni
» | 1If stales Willi si.iiiiies spetilit.illy [mivitimg lor gramlpaicni visii.iumi
tin i die tlulil lias lived wiili die gi.mdp.ucni Im a cciiam pciioil ol lum

tn Mmiu-sula (twelve monllis). New Mexico (six mimilis), Pennsylvania 112

I ex.is (six monllis wiilmi die picictimg iwiuly lum uumilis), W« a
\itgun.i ims nmnilis). ami Wytmiiug (six mtmilis) |lie absentt til vmh
mg osii.mim m gi.mdp.iienis wiili wlium a <nld li.ul lived fin a sulisi.inii.il
7 I Mill n] HHIHIC-

» | In stales wlilt si.iiuics spetilit.illy .illuwmg a gl.mdp.uelil in seek VimI.l
lum il die 1a4ilil is in (lie custody ol a noiipaicnl or il p.uenial lights liao
Im u uimm.lied aie; (loloiadu, C.coigia. lowa, Michigan, Nevada, Ukl.i
In.in.i. Iltniicssee, and Texas

si | (,» Mates wiili veiy liload viMi.iiun sl.ilules. which appaicnily ah”*
\isti.ziz m ill thilthcn m mtacl marriages include: Alabama, Mississippi. M u,
I Hill New Viiik. Siiillh D.ikul.t (Illinois Inillicily had such a sl.iliile. hill ...
.aih allows gi.iiidp.iieul visiiauon Im thilthcn in an iiilail m.uii.ikKf il
I,.ii.-ui Joiiis in die pelilion ill vvliuli tasc one may assume die ni.no.i(<



O 11 Chapter U

will iiiit lie mlul Im lout') Deliw.nc has ,i geneial visilalion statute, Inn
|Ziiiliilnib giainlpnicm vibii.idoii il Imshanil .inti wile toli.iliii .uni object io
Visitation

"See. eg. Willie V. Jacobs, 198 Cal App 31 122. Hi:) Cal Kpn 597
(1988), V.in Cleve v. Ilcinminger, |11l Wis 2d 513, -115 N W CM f>71 (App

Ci 1987)

Page 12b, it. 100. In laiicll v Denson, 821 bAV 2d 17 (Mo Cl App
1991), tlie (O licit HLI pJICHILII A .inilp.il C-lilb li.nl 1 light 11l bt'ck vibllmtloll
ol ,i . dillnnn out ol wedlock, even diniigh ilie bimne did mil spetilu.illy
deal null lliib Mliialion. 1lie (mill bald, ""Stull glandpaieult w.lining visll.1-
non imild li.iive hecn auntip.ued and ub die legiblaliue did mil deny (hem
viMlaiinn nghib oi olheiwibc exclude ilieiu, il ib le.isonahlc m .ibbiime dial
they have die same righib <dbdie paicuis ol a married lathci A child and
Im giandpaienib have die same relauoiibhip regardless ol whcihci his par-
enib aie matiled 1J, quoting hi if C.L.U., 796 SAV.2d 123. 125 (Mo ClI.
App 1990)

In Thompson v. Vanam.m. 210 N J Supei 225, 509 A.2d 101, 305 (Ch
Dn I"WIi). die lonii held dial it had "iiihereni c(Jimahle jniibihiiiim as well
as imisdn non piiistiam to conn rulch” io heal a gi.mdp.iicm's leipiesi lor
visilalion, even ihniigh die blaime only pmvnlcd lot giaiidpaienl vibilalum
upon die deal L oi divorce ol'die pareiiis and neidiei of (hose ciiciniibi.UKes
apph(d hoc In lliuni(isun, hoili patents woe alive and siill man led. Ihe
gi.indiiiodici had taken care oi die clulilicn eight io ten horns po day, live
days po week Im lour years. The giaiidiuothci and die cluldieu's p.uoils
had a dispute ovei an unpaid loan lo die patents and die paicnis llieie.dicr
oh|eiled io visilalion. The cotui granted die giandmodici visilalion on die
iliikl b.mod.iv ol each nioiilh from 11 a.m. io h p.m.

S alm witiiii §HIM note S3,

lim ui In if KA N, 435 N.W.2il 72 (Mum. Cl. App. 1989), in which die
(nun said dial die legislature limited the conn's power to allow gi.mdp.ueni
visitmull 1 lie siaiuic allows visitation upon death or divoue ol the parents,
oi alici die ilnld resided with the giandp.ueuls for 12 months in mine.
Minn Siwvi §257 (122 (197(5). In dus case, die couu did not allow the pater-
nal giaodp.uenib io seek visilalion after their sun had inurdeied die niother.
heeii senteined io prison, anil voluni.ilily ieliii(Jillshe(l his p.uenial lights.

In an iimibii.il laci siiuaiion, the couu in Win ley v. Win lev, VI | .So 2d 802
(I'la liisi (a App 1938) mled dial die adoption ol die mlull child ol a
giaodp.ucoi did mu preclude the giandp.uent lioni ohtaiiimg visit.iiion with
die giaiidihildieii who weie already in hemg Ihe comi added dial any
eluldii ii Inn o io the aduli child alter the aduh tintel's adopnon would have
no iclaininsliip wiilidie grandpaieiiis, and iluis the gianilp.uenis lould iioi
seek ilslLilion wllll ilieiu.

(uanting visilalion io grandparents mum.illy icipiircs dial die gtauilp.ii-
enis pvinurn Im visii.ition m Ih.it diet e lie some exitaoiihu.n w in iiiusi.mce.
In < M.uiiage ol b.lccll, 2117 M App 3d 31It). 5(it) N L 21 20, 23 (1991)
im '.i iiiss ui nidi i ol visilalion lo die iiiaieiu.il gi.iiulpaic ms when die

Iliinl Patty Custody and Visitation §8.13

gi .im Ipaieiils 1.1l uwi pelilioiied fol visilalion and die custodial fallici said

In would laciliiaie the child’s slioug leliiimiblup with die gi.mdp.iiciiis)

/ifgi 12S. Add al end uj section:

Il i pi.in(l|»iiienl seeks visilalion, llie hrnclen ol piool not
M 1s is un ihe yi and parent to show ili.d visitation is in die hesl
inn icsi ol the child—the hurdeii is inn on (lie natin.il piiienl
in show dial visitation would he h.umini to ihe chilil.100l

""Ms.ms v Souihciii. 100 N.C App OlId, 397 ST.21 051, Ol»2 (1990)

S.miamello v. Suniauiello, 18 Kan. App 21 112. 850 I*21 21.9, 271 (1992)
in m.Hiding die ease and holding dial die hmdcii ol piool was on die pain
n.il ip.iiidp.ueiils lo show dial visitation was ill the hesl mieiest ol the ihll
In ii. die luiidcii ol piool was noi on die moilm ol die deceased l.idiei in
show dial visilalion was mil m the cluldieu's hesl micicsl).

§8. 12 —Undeilying rationale

Page 129, ii. 101. In In ir llomg.inleiiei. 7111 2d 92, 97 (()kla 1985), die
i id die gi.mdumdicr li.ul simihug to seek visilalion and mm
mn Hied I lie gi andpaicnis heie .lie die child's deceased moitiei s p.iiems
Ilhe impoii.mcc ol a continued rclaimnsliip with Illicm is pethaps mmc
sigmlii .mi now (haii while die nmdiei was living Kquity lecogm/es mile
pi inti ni ol siaiule—the gianilp.uenis claim io die (ompanionslup ol dun
giaiuli Inl.l Quite- illicit a Isan uupmi.mi soimt id stahihiy and iaim in ilu
1hild s enviionnieui "

§8.13 —Determining factors

IMge 129, ii. 102. Ctnulmie Rose v Commissioner ol Social beivnes, 1/0
\ 1) 2d 139. 5D15N V S 2d -13 (1991), in which die iium denied hoili msiml>
and visilalion io a gi.uulliiulliei with "psychological piohlems" who illeg.dl)
il imni d die illlld limn die county anil ‘'has ailed in an iii.tppmpii.ile and

in . iisiow lashiiiii iow.ittl die ilnld when alluwcil visitation").

Page 129. n. 103. Stt iii/nn §8.08. nine 75 and 8§8.11, note Hill m ihis
siippieiiic-ni Cf oilnn §801, note 33 m lilts supplemcni.

Page 130. n. 101. In biown v. tuinh.mil, 390 S.E.2d 358, 3ol) (St 199U,
da imuiieveised an otilcr ol visilalion lo palci mil grandpaicnis and held a
would seldom it evei he in die hesl micicsl ui die child to giani visii.un.n m
die gi.mdp.iienis when their child, ihe p.irc-ni, has such liglus In iliiv i.isi
ilu Lnliti icquliil> exciciscil visilalion. olicii in die company ol Ins p.uciii-

| In if Adoplimi ul aChild =M . 110 N | Super. 91, 355 A 21 21 |
"I il h o Tliv 197ii)
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- When court order is desirable

I'agc 130, ii. 10li. In Si.nc Vill 1iilc>\ l.imllicig, 11l \liiM .nil, 5§

Inline miglil ieiiinie, .in iiiijioil.nil loving mle in (ilie iluld'sj lile, we lielieve
iliii viMiiunii lights, independent ol die cxeiusc ol n<li ngliis liy (die
l.nliei | .ne m>>i0|jiiaie,” 537 N Vs IM ,u nil*

Page 131, ii. 108. Amu,l Dii Com. Ann $ I0)->0(7) (Supp I'iMo) (|nnin!>
Hing hi.iml]).item visitation il die n.iini.il in .itlupuve p.uims .ne alive. living
lugcilici, .mil olijeil lo visnaium) llul i/ die sonnies ol Miimfsola, New
MeMm, I'’ennv) lv.in.i.and |exas, wim li spci llit.illv allim gi.nid|i.n nil visita
lion il die gimddnld lias lived wiili die gi.imlIpaiciil Ini a Mgmliiam peiiod
ol Iline (sin io twelve monllis, depending mi die slate) lot iiialion lo ihese
st,Holes. >m m/m ftH.It) nl.tu 1 lioiiilison v V.LIiaii. mIinn } M 11. note
10il ol tins supplement.

While \ Limhx, Hrt CLtl App Id I'']. lilt<al Kpii ViV |I'l.tM) (holding
dial in die ahseme ol an expiess a.nuimv pmyvision, gi.imlp.urnts did mil
li.im a ii|;lu in visilalion wiili giam 1. lulilicn ol an nil.itl in.nn.igi die slate's
i;em ial pim ision s€ff.ntlin™ giandpai eni MMLilioli miilaihi d in die disMiln-
liini slalint was mnslined in applv onlv lo iases lll wimli 1 dissolution in
nnlliiv .n ii0ii was pending)

/M r HI Ahi dii'n>\fdiiin

$8 .14A —Constitutionality of grandparent visitation statutes (New)

liLi ii aii.tt ketl by both grandpai‘cms and paienis: gi.nulpar-
Tiiis ilLmnmg die slattiles are loo nai row and p.ucnis i laiining
die si.miles are too broad, and llin.s intruding on lainily pri-
'mus In ii ceni cases, both aigumenis have been rejected and
die st.ilulcs have been upheld.

In a case before die Delaware Family Couu, grandparents
i halleuged a staiuie which did not allow graudpaienls lo seek
visilalion ol grandchildren in an iniacr maiii.ige IB1 | he
gi andpai enls argued dial not allowing them lo seek visil.mon,
winle gi andpai enls whose adult thildieu were divorced, sepa-
i.ind oi deteased could seek visilalion, violated due process
and el pioleciiou. lhe loiiil mled against die gi.mdp.il*
(in  11k1nt=> dial giautlpaienls who had not had a iiistodial
[I Inilonship wnil lheir glam hildi eu did uol have a linidanieii-

fluid Paily Custody and Visilalion &8.14A

lal liheny luieicsl in visilalion winth had hreu reiogni/ed al
(oumioii law oi elsewhere.

I uiihermore, in response lo die giaudpaicul's equal prolei m
iioii aigiunenl, the Delawaie lotnt held il was leasouahle tin
ilu legislature io cicate dilfercni stand.nds Im giaudpaieni
visilalion depending on whclhei oi uol die p.uenls i ohahilaled
as luishand and wile. | he coml said, ".Slated simply, p.iieuls,
ii.iiiiial oi adoptive, living logcthei as luishand and wile .lie
moie likely io make decisions icgauhug with whom du n i Ini
ill eu associate in a inannri lhal pmicils die ihildieu's hesl
mieiesis. Feisonal auimosiiy low.uds die oilici paieni and his
oi Ini lainily is less likely lo coloi ilus visilalion dcu.siou "hm*

Auoihei coiisliliilioual aigimicill was lalsed hy a nisloihal
paifill uia Moiida iasc.,0B | he inolhei ihalleuged ihe ioiisii
union.ility ol die slate's gi.iiidp.iieul visilalion si.nme, wimli
allowi d die |iaiernal graudpai enls io seek visilalion lollowmg
1ii death ol (lie IllollICI's Iuislmiid Ilie lllolliel aigiud dial
ilu si.iiule wimli allowed gi andpaifills lo seek lotul ouleied
visilalion was an invasion ol litsl ilglil ol pilv.uy and nglii lo
i.use liei ilillili eu ".is she sees IIl." | lie appellate com I ie|ei ted
die aigmnenl, saying " | he slale lias a sullii ienily (ompellmg
mietesl m die wellaie ol ihildien dial it can piovule loi ilu
euls midei leasouahle teims and loudiiions so long as dial is in
die iluldieu's ihieicsl." 1084

““OWinl v Wind. 537 A.2d 11D3 Ham CI 1tt7).

(H/.uClmr =5, <P.2(l 1133. 1115 (Okla. CI App IUUI). in wimli tin
mmi.i |.Id "(iiandpaicnis have myuiiisUluiioii.il iiglu (o visilalion wiili iln n
I1l.nn lililtcn 1 liese lights tonic horn slilnloiy aullioiUy." Nonclln less, da
moil limml dial llie gl.tlldpaieills li.ul standing 11 |[livemle mini io mnli si
iiililinon ol visilalion wliitli c.ulici had been giallied I» a divonc mini

myWaul v Wanl. 537 A 2d al 1070 1lie (mill also toinnl dial ilu vi.niin
m tliu-simhi did mil violilc piniuples ol scpaialion ol povvcis beivt. n ilu
legisl.nnic and die pitlitiuy—p.iiinnlaily sime no limdamciiial nglns an
involved In ilosing, the imill loimiicnieil, “ I Ins opinion is not in In i.d <
as die |'mill's emloiseineni ol die position taken by die n.itiiiul pan tils ii.
ilm. mialiii.indeed, the I.'mill would icunml Iltem ol wliat ollici mm is Lavi
siiiss.il ili.ii n is die IIlill.ll duly ol p.neills lo piomole ami slii ngilu =
assil] | lielweeu giamltliildiell ami gi.imlp.ncois "

,u»*IU ngsioii v (iiioiul, 5511 So 2d 3HO (I li Mist (I App prior
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I 1 1111 fie i H il A igiiim FLillini ninayrswi: | Eeliiltmi gae
il piiri nil gillll1> il bvistation uni Wliliyeud > min i weekerd ed >
rliri Wedreschy everirg Im bi.n linirg i | 1illi IGilkLi>n plics e week in
ilN miiiiii i 1 Ble mini kil e iml il il silpon ganli "eEMmsive
imi.nimi Nghils' ri il 383. 1 e = was icluadd Im i rew giaim
sded e il firdings in suppmi

§8.15 — When stepgoarait adopts dhiild

Cage |IIII, it. 109. Oilier stales ili.it have statutes allowing gi.iiidp.iieul
iisii.uimi billowing adoption by a sieppaient incliule: Nmib t an.bita. Ohio,
I'ennsjlv.ini.i. Virginia, any many others lot citation m these st.iinies, \tt
iutia 43 FC

1atlit\ Srith 591) Sa "2 323 (Ala Giv. App. Uil @llonirg | dra-
ards si.yme ami allonnrg s lalion by Etermal g.intpaienis aliet adoptian
d duldiai by stepfatter).

<1 Misb\ Sillcld. 151 I App 3d 727. 50b NhkM ".172. 97 1-75 (1987)
Hindilugillitagaudpareu s lalionsiaiire tracallons gi.indp.ucuis toudat
ai LIl .diei adayiirnu by astgarait would rot be aorsti tied allovg ad
patat g lalion after-adption d adiildbyanaiml ad mu ke (even touch

Caoe 11, it 1. Inhholsv Srith 127 S K2d 820 <ii C1 App 1993).
ilu <t Inh et tte paiciuil gi.ndp.iienis iiiuld mil doi.mm s lalim wili
Iim g.iwdcidilion altea te laiba vdomi.aoly diiiiitiled ks paieniil
lidius ad die i Inlliben weare adopted by tten shplattel 1 be stales glaok
phi ii g U ldiii Salliilcallored didiichiieul vidglalionalld adplianaiy i
iln .idLpluu was by a-nwil” kEalhe A ididning pidce sad te lkegsha
im s HiiLKiLU M g.ndoareni siiatiu wWes "imlmiuuaic”’ ard did udl
dlivv LN [liiisuleiation d wWhit nay Be best Im te ilnid i dl 821
(MLaHuNii. ) . iiui ing).

Cope 132. N 113. MceVey v Fteckiidsaon, 22b 11l App  Id 11)82, 1081. _
NI 2d (1111)2) (In acee IN vHidh tte g arndpai ats rated Im die diild
1dlidid) llei de latter's ceath tre gyellate aoriil stated “we lirtd t=t
wrile adlldat tid caut nay hae gatad note vgtatian tte irstat
itill.units gadprat vstatioomda d ae Sabindss pd nonth [H am
ion pm | wes Nk an abuse d disaretiat)

I Mmipsmi v Vanmlin 210 NJ Suypoei Z2¥ 5011 A2d ‘kx (Ch 1Ihv
I'MD (giamiug visaeium o gadiiiodliei mi te thd sund.i) d ealt
maith Iinm 10 aill inb pm.) im a hiittet dcsaplhtm ofF ibis e, ==
JYiid Il e 100 see <ilwu Skelo v Honn disausssd m mille 108-1 ww/ni
in iks syplarerntt

§8.16 — Pioccedure

Cace 1L N 11 1. @initellav Kaneii, 117 A 1) 2d [0]0. PP*N V5 2d 502
1" 1 lleiisimganaiel d glardalril sisHElion et ves i led wvilliad

IMMir< «(M11 OItJIUMJ UIlIU  tlJItullull

sub uliiiy lie.i lug and leuiauding llie i.ise so dial a be.uiug mold ke
hi Idi

88.17 Antagonism between the parties; effect on visitation

Cage -131, ii. 122 In Sliouse v (‘'lson, 397 N \V 2d lilil, tilili (S li 11110
llit iooil al Intiled tciliilli.ition ol the palei n.il gi.mdlliolbel 's visilalion wiili
bei two gi .inddaiigbiei s, ages ten and eight, who wete hi the custody ol the
L.nliei (die gi.indiiiolbei's sou) |be conn lomnl leiuiin.uioli id visitation r>
lie in die best illleiest ul the cluldien because ul the "sevete ill leellligs,
Iniiei ness, and animosity” between tbe gi.mduuilbei and die laibei |be
gi.uuhnmhci bad dueatened (lie lather's Ide, deineaned bis new wile, and
doe:tu ned lo sue ilieiu ovet pel sonil piopeily uiatieis In addiliou, the
iluldieo lesidicd that they did not wish to visii wub then giandnimbei any
mole \side Istin visilalion no Inugci being in the cluldieu's lust inirlrsi,
the lowa statutory law on which the visitation mtginally wes based wes nun
pic nd as not permuting gruudp.neut visilalion when the child ol the giand

loi discussion ol the elicitt @Iﬂnagmism between the patties when a
Sii pp.iiem seeks visitation, rr IV 98.1H in ilus supplement

Cage -1B5 n. 125 cuiivmee limit v. limit, 85 Ohio App 3d 12b, 583
NI 2d 13|, 3-1-35 (138D), in wimh thbe coutt held dial a moibei's i mitenipi
ol imuiand L.ukul enoprtaiinn in piovnlmg visii.ituin lo die p.uet n.il giand
pan ills mold not sei ve as a besis lor pl.u g custody ol die clnldu n wub die
depai 1M ol children's services Die coml adopted the language ol an
otliii moil lot the proposition that:

Inn long have mints laboicd mulct the iiotuin dial ihvmird p.ucnis
must soiiiebuw be peilccl in cveiy icspcil The law should iricigiii/r
m bei own peuiliai viilties and vices. 1lie iluldien ol manied p.ucnis
an expected lo take then patents as they lind them--as Olivci
(iimuwell said to Ins porn,oust, "with waits and all.” Whaicvci then
I.mbs. unless the married parent's conduct is banning the child, the
ionus will uol intcivctie lit the paient-cluld telaiionsbip.

i3 A2d a 33135 QJ"Il’g (lunkel v (.onkel, 3L Oluo App.3d llid, 1/1 /2
nil) NI 2d 1183 985-8b (1987) | be mutt said nilici penalties Im contempt
muld base been imposed and "We lind u waes unconscionable to awaid
iii>nall ol die cluldien oi the munly as pimisbuiciillm cotiiei pi=~ " $8t
NI 2d a 335

I"ili" /7?m C.lwit? title o\ 8H.IS lo.

86.18 \Visitation for stepparents and otherthird parties

Cage -135 ii. 127. Slates which specilii ally pi ovule Im slrpp.iieiil *isll.Uioco
I, siiiuii milode ()itgmi. Viiguil.i. and Wisconsin | ot cll.illmr, lo si.uoo
i ipp<lulls at in/hi 98 19 |lie Wiseoiiuii Supicinc t.ouil, wWilbdm r |o

13
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Incs ilIMiiUllig, lie'lll 'l 1if *1.11i sli-pp.il illl \islLil I/l mkdsiic .1)IMN-11uni)
in ,nilum 1> illmiaz-lirikvreu ill* *1* il .mil ii.ilm I |i.ii rni, .uni ilnl mil
i >3}4>in .i sii-pp.il col seeking 'mi.iiim».ilu i ili-.nli ul ilu- ii.iim.il p.uent in
nil.nn 1 ill-12Ut-iil w.is ili.ii mil In n M.iii i.ige ul Ci.s. 17/ Wib ’ml -nil,
AN VI W% 1"1Ull). Ila-(.liicl Jiisuic Ilcllei iiipi inmim-iiliil in Ins
dissc-ui Il ilu- Lm- ibium liiii'il .ib tin-zii.ijoi ity li.ii cmisllin il il, die- winds ul
i liiiln lin Liiib hi Ohvn /inn/ .in- |iti1mmtc ‘|| iln- [iii mauil/iibt 113ii iln-
I.m is ,i .im, ,i ninn SH* N \V Jil .n 111l

I'agc 435, n. 128, (/ In it M.iiiigc ul (met/. 203 (.il \|=|j. ft][. 511 (L]
I<liii :iu | Iirfri) (In/lding 1Lii miilii t.ililmiu.i bli-m-s. .i bii-|i]iiiciii may
kiln.nn smi.iilull, Inn iml [uini iiibluilk)

Page 435, ii. Itil). Hil s 1t e i, i All) d 10iifi. fidl NV h'Jd 4Hi
1.1'7J) (holding Ili.il .i lolliiei bit')iullii-] l.uki-il bI.mi‘mi' in seek Kibll{lkin
knili In Im1*,ii slcpd.ilighlel). (lumpilie Zibtibe kil N1 titiiiilin 1T, jin
i L(I), m kvlinli nnnihei New Vmk mini iilluwed a in.ill win/ w.ib led in
lirhcve In- was die l.nliei in nl/i.un visu.nimi wiili a cInlil even ihough lie was
mil die lLnliei

Page -136, ii. 130. In In it Cusindv ul liaiuiidf*. 541 N.I..Jil 283 (ind (il
App 10811), die mini alruined vimiiiiom Im die biepinndu i lolluwmg dealli
ul iln Lidii-i 1lie mint timed dial die sic-pmnihci had In Zinil tan- Im die
1Inlil un a il.nli IZiMb Ilie iinen.i in Indiana is: "To esialilibli Wbii.nimi, a
dm 11 |n isihi inust lii si sliuw dial a iusindial and |/.nenial irlilluiisinp exists
and du n, dial visiiaiinn would I/e in die I/i-m inleiebl ol die ilnld " Id. al 'J8-I.

In Ilunakei v Itm unde. 388 ST .'2d 32] (W Va. 11)80), die siepl.uhei was
.l7le in uliiaiii lil/eial" vibii.uimi billowing die dc.uli of die *nsIndial inmliei
I'In mm i nmi'il dial al'ier die deaili ul die inodier. die iwu people ilnsesi in
die m\ le.n-ulil gol weie liei slept.illiei and In*i liall liiniliei. |lie iiaiiual
latIn-1 (isIm li.ul kepi imilaii wiili die ilnld) was given m*>lody as a n,ilm.il

I.nliei wnuld have uisiudy and die lLnliei would li.ne evei-iiiiic.ismg
dinnuuis ul visii.iumi until a iranslei ol cusiody alter bi\ iinindis widi visit.i-
iiiiii Im ilu- Mi-pladier.

InIn a Kunald IT. 117 A.D."Jd 33'. SUJ N.V.S.Jd 823 (I'iHli), a nian win/
liked nidi die inmliei and eliild dining nnuli ol die child's liisi mu >c-ns ol
Ili- and was listed on the child's Inrili ii-iiilii.ile as luliei (alllinii*h he was
um die Llilliei) was round lo he entitled ii/ visi‘alimi uiiilei New Yolk's
C suaiiiiliiiiiK iin innsiline" lesi Im giving rights m ilmd p.ulies

Suiulail). in In ir Mai riiige ol Diiieno, 854 I'."Jd 1352 (Col. Ci App 1083).
a uim who liisi learned at die nine ul die divorce Ili.n lie was um die
I<M/liii*iial l.nliei ul die child was able in olnain visitation |he mini said.
"lheidiiie, we hold dial die Il Lilmu 11 in a ihsMituliun ol mai li.igc plot eeil
iiiH mav gi .ml visitalimi privileges In a slcppal eill or bill lugnle palin I tilidei
die billowing mudiiimis: (1) die iiunpaieill isjiuisihciiminllv iap.il/le o] Im-
galmg iiisimly. () die nmipareni has acied in a custodial and p.uenial iap.u-
ii) inn.nil die 1 ilnld; and (3) visii.uiuii would he in die iionm ilultls
hesl mli‘ies| // al 13 /7.

llivil Nuly Custody ami Visitation ‘8 Ib
liui .0 In it M.uimpa (.mini) [iiveuile Aiiinn, 131 An/.. <17 Wl |'2il

mvnis ng lei iiiin.iumi of parenial nghls; "A siepl.uhei lias no legal uglii m
Uisinilk in imnrol ul aiilinoi ilnld um even a light ul visilalion In give
sin 1 nghls in biepladieib would invade the nghls ol uaiuial puenls and
would tinliter eudingei die well.ue ol iluldien I~ pilling die nghls ul
squauenﬁ agaiusl Ihost- ol die ILINILIl pali-iUb”

I N it M.uiiage ul C.tydcn, 220 Cal App 3d If/lll, 280 val Hpu
Ki'J I lOllN), in which die mini rejected a visii.iumi mpu-si 1/ a wmnu.ui wiry
liwfveil in with die iusiodi.il L.nliei Luei smiglu visit.nimi wiili die ilnl.|
SInn dil- i elaUaiiship lei initialed In | iiyilen, die woman said slu- livid wiili

old iiiilil die 1 uili1 wes al/uiil |4 yeaisnld She ilieii uiiived mil. bin miilin
lied in see die child tintll the child wes 3'/e ye.us old (1 he lalliei dispuied
die length ul die lime peitoils.) Al die lime die woman sought visii.uiuii, die
Lillui and Ins fuiliter wile weie aileinpung lo icvmiulc, and diey In/di
opposed visilalion 1Ay die woman The appellate conn denied visii.itu/ii. stn
mg While die p.ucnis are umlied in opposilimi, visilalion nmust mil he
alloned unless il is ilcaily and miivimlligly shown that denial ol visitation
would In- dclililiciil.il lo die child." 280 Cal Kplr, a b

lo aiase smiiewnh.il similar in (inyiltn, ihe mini in Coopei v Mcikel, MO
NV Uil U/3 (S 1). 1001), held dial a man wiui had lived wuh a worman and
lui sou lot seven >eus did not stale a cause n! .itlinn Im visilalion with lhe
I/ilv mdie ahseiue ol an allegaiion dial die uiolhei wes inlll ur had engaged
in misimidiici. Under die court's ruling, die man's assistance in laising die
I/m wes iich a sulTn lent basis foi seeking visilalion. For ommeniai y appliia
IMe to 1is last*, see die "Cmiimenl” in iviii §8.18A.

Page -137, n. 134. (/. Khpslcni v. Klipslem, 230 NJ 51/7, 51/3 A'ld 1381
(( i In 1088 (hnlihiig dial a .siepl.uhei wes um cniillcd in visilalion when
Ins iii.iiliage In the child's uiolhei Lislet! less than one year; die siepl.uhei
hail not paid suppmi; and die child had a mutual lather wills whom die child
app.neiilly had a good lelalioiislup)

1fiHr 1<7. Add ul cud uj ytchun:

As wiili grandparent visitation,114 the existence ul a lugh
di‘gice ol animosity between the divorcing stepparent and uni
ui.il p.nciit can lesull in a finding that visitation with the p.uly
seeking visitation will not he in the child's hesl interest. In one
i.isr m which a stepmother sought visilalion upon divonc
Tlom the ihittiial lather (who had custody of the childien), the*
(mm imumenled:

Ideally, had the parties been capable ol controlling iheii
din1u=sily and hostility toward one another, we would
agiee that the trial court may well have found that cmiim
mug stepmother’'s visitation would have been in the chil

If.
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lcglsl.I'UIO 101*1(1 CN|[J, 1112 "p.HC L™ HgllIs 1l (OVtl Mlillolls,
Inn ilu imills would uol do Mi

lu die (.iililoi ui.i (ase, the (iiiiii said ili.ii expanding die
deiullaiii o] "p.ucul” lo (iivri ilus (.isc "tould expose olliei
ILHilLil |>,ucnis lo liii~.iiiou humghl 1) (Inld 1|,]|(= piovulcrs ol

long M,ill(111@. idatives, sii( (cssivr sets ol step p.uculsni oditi
<lo-.c 1l lends of Ilie IL,mill) . 1Y) ilclcmng lo die legisl.nuic in
u*_iiiei s involving complex son.il and polar i.niiiliiatians l.u
lieymid die lacts ol .t panic ill,u (ase, we ,ue uol idling die
p-u lies dial die issues they raise are uiiwoi da ol legal iecogni
non lo die coniruiy, we imendeii only io illusiiate die limita-
iioiis ol die tom is in fashioning a eonipielieiisive soluiion io
Midi a lomplcx and socially signillcaiK issue."13410

COMMENT: Jusl as a child can have a veiy significant
relationship with a stepparent which could justify visita-
tion. and even custody,lso too can a child have such
a relationship with a person who has lived wilh lhe parent
and child and served as a parent to the child. The fact
that both "parents” are of the same sex does nol dimm-
ish the child’s potential attachment to both parties as
wdl as both parlies’ attachments to the child Granting
custody or visitation to a party who is not related by blood
or adoption to a child is an extraordinary circumstance
winch should be done with caution, but it nonetheless
should be done if it will serve the best interest of the
child.

W' Alison 1) v. Viigmiu M, 77 N.Y.2U 851, 53 N Y S 2il 5Bli, 572 N Kk.2d
27 (1(2*111; Nani >S v Michele 0.. 22H Cal. App. (id 831, 27(1 Cat. Itpu. 212
(0)

Hni iinnpiiif In ir Adoption ol lev,ui, 153 Misc. 2d HIIl. 383 N Y S 2d 007
(Sm Ci 11U12) in which (lie couu approved adoption of a Mvycaruld hoy by
ilu li'slibm hlc-paimet of the biological inoibei Tbe biological inoilici and
Ini p.uimi deiiiled io have a (Inld logcilici and obiained spemi limn a
lilend who leliinpnslieil any <'aims io the child the adoption was leioin-
mi nded IN a goaidian ad litem and two Incused social winfeu Ilie louil

IM

m,i iany oinnuuy dim VISiatioll §8.19

11 line (Ins Couu linds ainld who has .ill ol (he above licmTms ami
| ii uli %1%ii he.itc1lio Ins well.ue. secuu: in iheu loving pailueiship. and
di it imini d io i,use liiiii lo die vciy best ol ilicii lousideialile alnliiics 1lieu
is m, i, is,ui ui law. Ingn . oi miii.il philiisophy In (ibsllilil smli i lavin ilil,
silo.anui ' 583 N Y.S.2d al 1(1D)2 ((mill's emphasis). |lie couu also med
si .n.il ui.il (ciiii opinions from oiliei stales appiuvmg adoptions by Icshi.m

>uiiuis [,/ 1lieioiilalso noled lliil in ilu esmi the imiple sep.iialed, ili,
li sin.ui puillici would lie emilled In seel, vislliliou

IM»/<i nmlilelest of Z.\ Il., 157 Wis 2d I11. 15 N W 2d ti(I2 (Cl App
@iy

114102.2H Cal App 3 a 279 Cul Itpu ul 219
* >3 disillusiorﬁiﬁl visiiaiinn and (iislodv lot sleppuienls uni mlin
(Im11 piiilles, see ilillld 88 801, HO7 uutl 8 IM

§8.19 Appendix: Grandparent visitation statutes
1 fifiN "138-4-17, Adtl new (ext:

| tic giandpaicut visiiaiinn si,miles died in (Ins setIlmu air
p.ulul die divoue statutes ul (lie rcspei live slates unless ollici
wise iimlk ,lied, for discussion ol die significance ot unhiding a
grnriul giandp.u ent visilalion piovision as pail ol a divoue
slitule. M- sujna §8.11 and die tases tiled uudei (fallliin.i and

W iMousin. in (liis snpplemenc

Alidiiiniii Ala (lode 830-3 1(1989), allowing viMiaimu
on dealli oi divmce ol parents, and iriitltl
general provision it grandpaient has been
unreasonably denied visitation with the tinld
lot a period exceeding 91) days.

—

Ahlh‘l Alaska Siai. §25.24.150 (Swpp. 1991), allow
ing visitation on death, divorce, or scpai aliou
of parents.

Alunnu Ariz. Rev. Slat. Ann. §25-537.01 (West

1991), allowing visitation on death or divoue
of parent, or if parent lias been missing linee
months.

A|||||||M| Ark. Code Ann. §9-13-103 (1991), allowing
visitation on death, divorce, or sejr.uaimn ul
parents.

l.nli/muma Cal. Fain. Code §§3102-3104 (West 1991).
allowing visitation on death, divoue, m scp.i

19
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Primi'uii’;

Grm m

liniins

Imild iin

ration ol patents, Inn urn il p.uems live to-
gether in an ini.itl m.iiu.ige, unless one ol
Ilio paienis joins in a pelilion ol ihe grand-
parent who seeks visit.Hioii

Colo. Rev Si.it. 819-1-117 (W'esi 1990), te-
codilying si.Hole allowing gi.mdp.uern visii.i-
lion on de.iili oi divoue ol p.ucnis, m upon
I lli<lbeing plat etl wiili pans olliei iliaii pat-
ent.

Conn. Ceil. Stat. Ann. §§-ltil»-fH»7, -10b-59
(1980), allowing visitation m "any net son" ac-
cording lo llie best interest ol ilu- child.

Del. Code Ann. § 10-950(7) (Supp. 1988),
containing a general provision loi giandpai -
ent visitation, but prohibiting an order of vis-
itation il both parents object and they cohabit
and live as husband and wile.

The parallel provision to the Olluial Code is
Chi. Cotie Ann. §7-1-11"2 (Hamsun Supp.
11)89), allowing visitation on death or divorce

of the parents, oi upon leiiiiinatiou til pa-
rental rights.

750 I1ll. Comp. Slat. §5/007(0) (West 1005).
allowing grandparent or sibling visilalion on
separation, divoue, or death ul patcm, or il
a parent joins in the peliiion lor visiiatiou.
The statute, as amended in 1001, does away
wiili a former provision willieli allowed a
court to give grandparents oi siblings visita-
tion for children in intact marriages even if
both parents opposed visilalion.

Ind. Code Ann. 831-1-11.7-2 (Hums Supp.
1993), allowing visitation on death oi divorce
of parents or if child is born out of wedlock.

lowa Code Ann. §598.35 (West Supp. 1000),
allowing visitation on deaili or divoue ol

Krnliu liy

[ ntunmi

Minin

Myt

Miiwm Hlifisi Ih:

Malininii.

Mitinrdilu:

paienis, oi upon luster placement ol ilie
cluld.

Ky. Rev. Stat. Ann. §'105.021 (I0H'1), genci.il
visitation provision.

l.a. Rev. Slat. Civ. Code Am ill.ules §0.572
(West 1001), allowing visitation on death oi
divorce ol llie paienis; howevei, a gi andpai
eul may seek visiiaiinn only il die parem to
whom the grandpalem is ielated does um
have custody.

Me. Rev. Slat Ami. lit. 19, §752(0) (West
Supp. 1989), pioviding 'jllhe couu mt>
award reasonable lights ol coutail with »
minor child to any 3rd persons."

Md. Fain. Law Code 8§9-102 (Mu hie Supp
1993), allowing gi andpai em visitation il u is
in the hcst interest ol die child (and deleting
former requiiement that Vvisitation was
granted only on death or divorce ol patent)

Mass. Cen. Laws Ann. § 119-391) (Wesi
Supp. 1992), allowing grandparent visitation
in several iii <uinstances, im hiding death, di
voice, oi sepalation of parents, and .is p.m
ol paternity proceedings.

Mich. Comp. Laws Ann. 8§ 722.27(b) X
722.27b (Supp. 1990), allowing graudpai em
visitation on death m divoue of parents, m
upon placement ol custody ol the thild wuh
a person other than a parent.

Minn. Stat. Ann. §257.022 (West Supp
1991), providing giandparenis may seek visi
lation on death or divorce of paienis, oi il
child has lived with grandparent 12 months
or more; a non-grandparent may seek visii.i
don if die ilnld has lived with dial peism.
more ih.ui two ye.us.



M iwiwi/ifu

M iwhui i

Nehniskir:

Nci'ilihi

olujmMmLl v

Miss. Code Aim 8893 Ili | X '13 1 3 (West
Supp. 1990), allowing visii.uiuii uii de.illi oi
divorce ol llie- parents, oi upon leriniiiaiion
of parenial iiglux 1 lie slat me also provides a
general giaiulpaiem visnaium piovisioii
(88 93-1(i .3(2) 93-|D-3( 1)) omlei wlik li ,my
grandpaiem in.iv pelilion lot visilalion and
olji.iin visilalion lights il iln giandpaicnl
"had esl.ihlished a viable iel.iiionship with
the child and die pau.ni <t mslodian ol the
child unreasonably denied die giandpaiem
visilalion rights widi die (Inld, and . visila-
lion rights ol the giaiulp.nem wiili die ilnld
would he in the best inleiesis ol the diild.”
"Viable lelaliouslup” requucs liuamial sup-
port of the grandchild loi six niomlis ami
fre(tiem visitation, including occasional
overnight visitation, lor uol less than one
year. This gcucial giamlp.iu-ni provision
Will he icpealed automalually on Jjuly I,
1992, unless ihcic is lurihei action by the
Icgislatuie.

Mo. Rev. Still. §%152*102 (Vernon Supp.
1990), recodifing statute allowing gi andpai-
ent visitation on death or divorce ol parents.
The statute also allows visitation when "|aj
grandparent is uiueasoiiahh denied visii.i-
lion with the child loi a peiiod exceeding 90
clays."

Mom. Code Ann. §‘10-9-102 (19H9), loniuiii-
ing general provision loi gi.uulparcm visita-
tion.

Neb. Rev. Stat. §8-13-1 HOI- 13-1803 (I9H(>).
allowing visitation on death oi divorce ol the
parems.

Nev. Rev Sun. Aim. 8§ I25A 310 X
I25A.3-10 (Supp 1989), let milling si.nme al
lowing gr.tiidpaiclit and sibling visilalion mi

New Iliim/hhire:

N1 1TMV

Nno Mexico

New <

(Stm

uon il4HUILIUII

death, divorce, or separation ol parents, m
upon tcnuinatiou ol parental lights.

N.H. Rev. Stat. Ann. §§*158:17(V1), '158:17-d
(Supp. 1990), general grandparent visitation
provision enumerating eight factors loi con
sideralion relating to quality ol giandpaiem-
grandchild relationship and degree ol con-
flict between graudpaicnl ami patcul

N.J. Stat. Ann. §9:2-7.1 (West Supp. 1990),
allowing grandp.iicm oi sibling visit.iiioii on
death, divoice, tn separation ul paienis See
also Thompson v. V.uiaiuan, 210 N J. Supci

225, 509 A.2d 301 (Ch. Div. 198(i) (holding
that the couil had "inheicriu etpiilable jutts
dic tion as well as juiisdic limi puisu.ml 1o
court rules” to gram visitation in mmiiiii

stances other than,.death and divoue ol ilu
paienis). |TI [Ull is desciihed luilhei m
§8.11, uolc 100 siifjiu ol this supplement.

N.M. Slat. Ann. §8*10-9-1— 10-9-1 (1989), al-
lowing visitation on death or divoue m p.u
enls, or if child has lived with graudp.uei is
six months or more.

N.Y. Horn. Rel. Law 8§72 & 2*10(1) (Mi Km
uey Supp. 1990), allowing visilalion on
death, divorce, or separation of paienis. | lie
statute (§ 72) also contains a general visitation
provision: "Wheie either or both ol the p.u
cuts of a iiiinoi child, lesiding within ibis
state, is or are deceased, or wlicic «iirum
stances show that conditions may exisi wim li
ec|uity would see lit to uiteivene,” the giaml
paienl may seek visitation.

Ohio Rev. Code Ann. 8§3109.051 (Rage's
Supp. 1990), allowing visitation to gi.uulp.u
em, iclalive, oi any olliei peisou il ailimi
relates to divoue oi suppmi; the Mamie lim >



Oklahoma

(hftews:

[fimtylvtimu;

If) laclois lor cnnsideiatinn §3 109 Il pio-
vules loi violation upon ««*dlt ol parent.

Okla. Sliil. Atm. tit. 10, £ (West Supp
10 00), allowing visitation upon letinitiation
ol parental ughis; plus a geneial visitation
piovisioii noi in llie ili\on< statute pm
vicliug. "any giamlptiieul ol an iiiunaiiled
iniiioi ilnld sliall have uasonalile lights ol
visitation lo the ilnl.l il ilu- dislint conn
deems il lo be in the best mieicsi ol the
child."

Or. Rev. Stat. Ami 8§ 109.110, Itill. llil X
10112121 (Hullcrworill 1111J0), geneial visila-
(ioti and custody provision, allowing "any
person” including, but not Ilimited to, a
grandparent, stepparent, telaiive by blood oi
marriage, and losier parent who has "estah-
lislied emotional ties cieating a parent-child
lelalionship™ to seek visilalion oi tuslody u-
gat'dless ol whelhei olliei pioieedmgs aic*
pending (a "paient-child ielalioiisinp” in-
cludes ptoviding day-In-dus caie lor the
child); the st.nule also piovides that thud
parties with an "ongoing peisoual lelaliou-
sliip with suhsiaiiti.il coniuuniy loi at least
one yeai with the child" (m three yeais lot
losier parents) may seek \iuiaiiuu, anolhei
provision ol the statute appbmg speulicalh
to grandparents allows ,p andpai enls to seek
visitation il; "(A) The giandpaiem has estab-
lished or has aiirmpicd to establish ongoing
personal rontaii with the ilnld; (11) | he cus-
todian has denied the giandpaiem leason-
able opportunity to visit the child.”

Pa. Cons. Stat Ann. tit. 21, 885311-5:11-1
(Purdon Supp. 11)90), allowing visilalion on
death or divorce of the patents oi alter the
child had lived with the giandpaiem lot one
year.

titiih hlaiul

\nnlli Du kola:

Iniirwtr

I \ilS

1l

HI- Hen. laws 8§ 15-5-2*1.1—15-5-21.3
(Supp. 19Hb), allowing visitation on death oi
divorce ol parents; the giandpaienls must
present "cleat and convincing evidence" to
rebut a presumption dial the parents' relusal
ol visitation was ieasonable

S.lI). Codilied laws Anu  §825-1-52
25-1-51) (Smith 19H-I & Smith Supp 191)0),
general giandpaiem visitation piovisioii
"lhe cut ml conn may giant giandpaienls
leasouahle lights ol visitation with then
grandchild, with oi without petition by the
grandp.uents, il ii is in ilu- best inleiest ol
the grandchild.” | lie statute is pail ol South
Dakota's divoice laws, but the general uatuie
ol the visitation provision is lellecled by the
legislature's repeal ol a section ol the law
which limited visitation to cases involving the
cleatli ol divoice ol the paienis.

Tenn. Code Ann. §3(>-b-301 (Mu Ine Supp
1990), general "best interests" visitation pio
vision, im hiding loi childicn in the ctislod)
ol iioii paienis.

lex. Fain. Code Ann. § 1-1011(e) (Vciunu
Supp. 1990), allowing visitation in a v.uic h
ol ciicluiislanics, im hiding; the cleilli, di
voice, sepaiatioii, oi iiicaiccraiiou ol ilu
paienls; abuse; ol neglect ol the child; leiiin
nation ol paiculal lights; and cases in win<b
the child resided with the gi andpai cut loi ai
least six months.

Utah Code Ann. 830-3-5(-1) (Micliic: Supp
1993), providing: In determining visitation
rights oi parents, grandparents, and olliei
members ol the immediate family, the lomi
shall consider the best interest of ilu: <nld

(1 he phrase "olliei members ol the iimnedi



Vo inllitl:

\'niAnni

Wiishiii®lnii

Wot \'n t*uikl

Win niniii;

Whtiiiiutii

milc |,mill) was Mil>(iitiled Im Ilie pin,isc
”0lhei id.uives.")

Vi. Suit. Ann. ui. If), 8§ HU I-IDKi (11189),
allowing visil.itinn on death oi divoue of die
parents.

Va Code v 211-107.2 (HUM)), allowing Vvisiia-
lion upon divoue ol the p.nenls, visilalion
(an he loi giandpainils. Meppaienls, or
olliei 1My uieinhcis

Wash laide Ann. 20.0") 2H (West Supp.
15)1)0), pioviduig, “ | lie com | ui.n oidei visi-
lilion rights loi a pel.son olliei than die par-
enl when visilalion may seive die hesl intei-
esl ol the (Inld whether or uni die: e lias heeii
any change ol cucniuslaiu es "

W. Va Code 8§ IB-2-1f»()(1) X IH-2II-I -

*|8-2U-U (Miclue Supp. [I''IM). allowing
grandpaient visilalion in seveial umuiii-
stances, including dealli, clivuue, oi separa-
tion ol paienis, or if child had icsulcd wilh
giandpaiem lor six ionset uiive monllis dur-
ing die preceding iwo yeais, or when cinld
was hoiii otil ol wedlock.

Wis. Siai Ann. §707.2*15 (Wesi 15)5)8). allow-
ing visitation in grandparents, stepparents,
and otliei persons who haw maim.lined a
relationship willi the child nilai a pai -
ill-diild, ~ lelalionship. i/T (P] a
T'[OﬂmTlI”. I Wis 2d 'l lift N w.2cl
ft7 | (App. Cl. 15)87), holding dial Wisconsin's
Idnner general visii.tiiou si.time which al-
lowed visilalion il "il is in die hesl inleiesi
and well.lie ol die child" did uol include a
right lo seek visilalion ot gi andi liildi en in an
imact marriage.

Wyo. Sun. Ann §§20-2-1 lilu) X 20-7-101
(Midlie Supp. 155)8). allowing visitation ul
giandpaiem in seveial iiuiimslames, in

I»1HO I «<«} UUJIUUJ

urtu IMrruvrront i1uU.13

eluding death, divoue, or sep.nation ol p.u -
cuts, or if child had lived wilh grandpaiciiis
for six consecuiive monllis, or in conneclioii
wilh juvenile pioceedings.






M'I'KNL) 1X A

GHANDPARKNT VISITATION STATUTES*

0il Duathl On Divorce* Alter 1lvilit with* e~
State Citation to Statute of Parent of Parenta Grandparent rruv 1da in
1. Alabama Als. Code $30 3 3 (I<Hj> X X
2.  Alaska Alaska Stat. $25.24.150 (1983) X X
3.  Arltuna Arlt. Rev. Ann. 8§25-337.01 X X
(Supp. 1987)
4. Arkansas Ar. Slat. Ann. $9 13-103 X X
(Supp. 1987)
5. Callfornla Cal. Civ. Code $$197.5, 4601 X
(UesL 1984 & Supp. 1987)
6. Colorado Colo. Rev. Slat. $19-1-116 (1986) X X
7.  Connecticut Conn. Gen. Stat. Ann. $$46b 59,
-59a IWoat 1986 & Supp. 198B)
a. Delawaru Del. Code Ann. tit. 10, $950(7)
(Supp. 1986) I
9. Elorlda Els. Slat. $61.13(2) <b)2c
(Supp. 1987) X
10. Georgla Ca. Code Ann. $19-7-3 (Supp- 1988) X
n . Haail Haw. Rev. Stat. $571.46(7) (1985) X
12. Idaho Idaho Code $32-1008 (1983)
13. 111lnols 111. Ann. Stat. ch.40, para. 607(b) X X
(¢) (Saith-Hurd Supp. 1988)
14. Indlana Ind. Coda Ann. $$31-1-11.7-1 to X X

.7-8 (Burns 1987 & Supp. 1988)

"Reprinted, with alnor editorial and aubatantlva changes, froa J.
Atkinson 2 Hodarn Child Custody Practlca $8.19 (1986 6 Supp. 1987)

EOOTNOTES

1 Under this typo of provision, visitation could he granted to a 3 The length of the lime in which the child lived with tin
grandparent whose son or daughter (the parent of the child) died. grandparent trlggored the right of the grandparent In

2 Several statutes also specifically provided for grandparonl seek visitation: twelve months (MInncauta and
visitation while the parents sra separated, whore the carriage Pennsylvania) and sli months (Texas and New Mexico)
was annulled, or where thero are or have been child custody A "General provision” rofors to visitation ululutcs
proc eedInga. which did not spcctly or restrict the ctrciimut uncos

under which a grandparent could obtuln visitation

19
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Io).

1kl

Kouuuu
Kentucky

I.w lulan*

Ms 1ne
Haryland
Heuaachuaetla
Michigan
MInneaote
Miealaeippt
Mlaaouri
Montana
Nebrauka
Nevada

New llampahlre
New Jeraey
New Mexico
New York
North Carolina
North Dakota
Ohio
Oklahoma

Oregon

lowa Code Ann  $$198.31 .36
(Weal 198/ 6 Supp. 1988)
Kan. Stat. . $60 1616(h)
(Supp 198/)
Ky. Bov. Stat. Amn. $A01.021
(Baldwm 198A)

La. Nov. Slat. Ann. $9:1/2
(Weal Supp. 19838)
Me. Rev. Stat. Ann. tit. 19,
$712 (Supp- 1988

Md. lam. l.av Code Ann. $9 102 (1984)
Haas. Con. Lawa Ann. ch.119, $91)

laat Supp. 1968

Mich. Coop. Lawe)Ann $$722.72(b),

722.72b (Waat Supp. 1988)
Minn. Stat. Ann. $217,022 (Uuut
1982 & Supp. 1988)

Mlaa. Code Ann. $$93-16-1. -3,
-1, -7 (Supp. 1938)

Mo. Ann. Stat. $$412.400, .402
(Vernon 1986)

Mont. Code Ann. $$40-9-101 to
-102 (1987)

Neb. Rev. Stat. $$43-1601 to
-1B03 (Supp. 1986)

Nev. Rev. Stat. $$121A.330, .340

(1987)
N.H. Rev. Stat. Amn. $418:17 VI
(1983)
N.J. Stat. Ann. $9:2-7.1
(Ueat Supp. 1988)
N.M. Stat. Ann. $$40 9-1 to 4
(1986 & Supp. 1988)
N.Y. Dow. Ra. Law $$72, 240(1)
(McKinney 1986 & 1988)
N.C. Gen. Stat. $$10-13.2(bl).
2A, 1) (198/)
N.D. Cant. Code $14 09 01.)
(ﬁupp 1987)

i0 Rev. Code Ann. $3109.01(B)
(éndoraon Supp- 1987)
Okla. Stat. Ann. tit. 10, $1
(Watt 1987)
Or. Rev. Stat. $$109,121,

123 (1987)

< X X b X
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Deathl Oil Divorce® Atter Living wi HI1 hililvu 1
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8 &

& X 8 & £ &5 B

State Citation to Statute I"arent of I1arunls Grandparent rnivium
Pennaylvanta 23 Pa. Conn. Stat Ann. X

$83311-5314 (Purdon Supp. 1988)
Rhode luland R.I. Gen. lLawm $$15 5-24.1 to .2 X

(1981 6 Supp. 1987)
South Carolina S.C. Coda Ann. $20-7 420(33)

(Law. Co-op. 1976)
South Dakota S.D. Codified Lawa Ann. X

$$25-4-52 to -54 (1984)

X

Tenneasee
Texaa

Utah

Vermont
Virginia
Washington
Woat Virginia
WIHconuln
WyomlIng

Tann. Coda Ann. $36-6-301

(Supp- 1988)

Tax. Pa*. Coda Ann. $14.03(e) (©)
(Vernon Supp. 1988)

Utah Coda Ann. $30-3-5(4).(7)

(Supp-  1988)

Vt. Stat. Ann. tit. 15,

1011-1016 (Supp. 1983)

Va. Coda Ann. $20-107.2 (Supp. 1988)

Waah. Rev. Code Ann. S26.09.240.
(Supp. 1988)

W. Va. Coda $$48 215(b)(1),
48-28-1 (1986)

Wis. Slot. An. $767,245

(Weal Supp. 1988)

Wyo. Stat. $20-2-113(0

(Supp- 1986)

>
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