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M a r c h  6 ,  1 9 9 5

H o n .  B r i a n  P o r t e r ,  C h a i r  
H o u s e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s  
S t a t e  C a p i t o l ,  R o o m  1 1 8  
J u n e a u ,  A K  9 9 8 0 1 - 1 1 8 2

R e : H J R  1

D e a r  R e p r e s e n t a t i v e  P o r t e r :

H J R  1 h a s  b e e n  s c h e d u l e d  f o r  r e v i e w  o y  t h e  H o u s e  
J u d i c i a r y  C o m m i t t e e .  T h i s  l e t t e r  i s  t o  e x p r e s s  t h e  D e p a r t m e n t  o f  
L a w ' s  o p p o s i t i o n  t o  H J R  1 .

H J R  1 i s  a  r e s o l u t i o n  t o  p l a c e  b e f o r e  t h e  v o t e r s  f o r  t h e  
f o u r t h  t i m e  i n  1 5  y e a r s  a n  a m e n d m e n t  t o  t h e  C o n s t i t u t i o n  o f  t h e  
S t a t e  o f  A l a s k a  t o  a l l o w  r e p e a l  o f  r e g u l a t i o n s  b y  r e s o l u t i o n  o f  t h e  
l e g i s l a t u r e .  I f  p a s s e d  b y  t h e  v o t e r s ,  t h e  a m e n d m e n t  w o u l d  c r e a t e  
a  n e w  s e c t i o n  2 2  i n  A r t i c l e  I I  o f  o u r  s t a t e  c o n s t i t u t i o n  t o  a l l o w  
t h e  l e g i s l a t u r e ,  b y  j o i n t  r e s o l u t i o n ,  t o  r e p e a l  a  r e g u l a t i o n  
a d o p t e d  b y  a  s t a t e  d e p a r t m e n t  o r  a g e n c y .  T h e  r e s o l u t i o n  w o u l d  n o t  
b e  s u b j e c t  t o  t h e  r e v i e w ,  a n d  p o s s i b l e  v e t o ,  o f  t h e  g o v e r n o r .

T h e  D e p a r t m e n t  o f  L a w  o p p o s e s  t h e  r e s o l u t i o n  f o r  t h e  
f o l l o w i n g  r e a s o n s :

MAR "6 1 9 9 5  

R ep . B rian  P o r te r

1 .  U n d e r  e x i s t i n g  l a w ,  t h e  l e g i s l a t u r e  h a s  s u b s t a n t i a l  p o w e r  
t o  g u i d e  o r  l i m i t  t h e  a d o p t i o n  o f  r e g u l a t i o n s .  I n i t i a l l y ,  t h e  
l e g i s l a t u r e  c a n  p a s s  t i g h t  s t a t u t e s  t h a t  c l e a r l y  d e f i n e  t h e  
e x e c u t i v e  b r a n d ' s  r u l e - m a k i n g  a u t h o r i t y .  T h e  A d m i n i s t r a t i v e  
P r o c e d u r e  A c t  r e q u i r e s  t h a t  a  r e g u l a t i o n  m u s t  b e  c o n s i s t e n t  
w i t h  t h e  s t a t u t e .  S e e  A S  4 4 . 6 2 . 0 3 0 .  T h e  D e p a r t m e n t  o f  L a w  
m a k e s  a  l e g a l  r e v i e w  f o r  c o n s i s t e n c y  b e f o r e  a  r e g u l a t i o n  i s  
f i l e d  b y  t h e  O f f i c e  o f  t h e  L i e u t e n a n t  G o v e r n o r .  A f t e r  a n

03-C5LH



H o n .  B r i a n  P o r t e r ,  C h a i r
H o u s e  J u d i c i a r y  C o m m i t t e e

M a r c h  6 ,  1 9 9 5
P a g e  2

e x e c u t i v e - b r a n c h  r e g u l a t i o n  i s  a d o p t e d ,  i f  t h e  l e g i s l a t u r e  
b e l i e v e s  t h a t  t h e  r e g u l a t i o n  i s  n o t  c o n s i s t e n t  w i t h  t h e  
e n a b l i n g  s t a t u t e ,  t h e  l e g i s l a t u r e  c a n  a m e n d  t h e  s t a t u t e  t o  
c l a r i f y  i t s  i n t e n t .  T h e  c u r r e n t  s y s t e m  p r o v i d e s  t h e  
l e g i s l a t u r e  w i t h  t h e  p o w e r  t o  g u i d e  r e g u l a t i o n  f o r m a t i o n .

2 .  A l l o w i n g  t h e  l e g i s l a t u r e  t o  r e p e a l  a  r e g u l a t i o n  b y  
r e s o l u t i o n  w o u l d  m e a n  a  m a j o r  c h a n g e  i n  t h e  w a y  l a w  i s  
d e v e l o p e d  i n  t h i s  s t a t e .  R e g u l a t i o n s  h a v e  t h e  f o r c e  o f  l a w .  
R e p e a l i n g  r e g u l a t i o n s  c h a n g e s  l a w .  O u r  c o n s t i t u t i o n  p r e s e n t l y  
g r a n t s  t h e  p c w e r  t o  t h e  l e g i s l a t u r e  t o  c h a n g e  l a w  b y  p a s s i n g  
a  b i l l ,  w h i c h  i s  t h e n  s u b j e c t  t o  t h e  g o v e r n o r ' s  r e v i e w  a n d  
p o s s i b l e  v e t o .  B e c a u s e  t h e  g o v e r n o r  c a n n o t  v e t o  a  r e s o l u t i o n ,  
a l l o w i n g  r e p e a l  o f  r e g u l a t i o n s  b y  r e s o l u t i o n  w o u l d  a l l o w  t h e  
l e g i s l a t u r e  t o  c h a n g e  l a w  w i t h o u t  t h a t  a c t i o n  b e i n g  s u b j e c t  t o  
t h e  g o v e r n o r ' s  r e v i e w .  T h i s  i s  a n  i m p o r t a n t  c h a n g e  i n  o u r  
c o n s t i t u t i o n ' s  s y s t e m  o f  c h e c k s  a n d  b a l a n c e s  b e t w e e n  t h e  
l e g i s l a t i v e  a n d  e x e c u t i v e  b r a n c h e s .

3 .  B y  r e p e a l i n g  a  r e g u l a t i o n  b y  r e s o l u t i o n ,  t h e  l e g i s l a t u r e  
w o u l d  n o t  b e  p r o v i d i n g  p o l i c y  g u i d a n c e  o r  d i r e c t i o n  t h a t  i s  
a p p r o p r i a t e  t o  t h e  l e g i s l a t u r e ' s  l a w - m a k i n g  f u n c t i o n .  I n  
o t h e r  w o r d s ,  t h e  r e s o l u t i o n  w o u l d  t e l l  t h e  e x e c u t i v e  b r a n c h  
t h a t  t h e  r e g u l a t i o n  w a s  u n a c c e p t a b l e ,  b u t  n o t  w h a t  i s  
a c c e p t a b l e .  T h e  s t a t e  a g e n c y  w o u l d  h a v e  t o  g u e s s  a g a i n  a n d  
s p e n d  s t a t e  m o n e y  t o  d e v e l o p  a  n e w  r e g u l a t i o n ,  w h i c h  m i g h t  n o t  
b e  o n  t h e  " r i g h t  t r a c k . "  B y  u s i n g  a  b i l l ,  t h e  l e g i s l a t u r e  
c o u l d  c h a n g e  s t a t u t e s  t o  g i v e  c l e a r e r  p o l i c y  d i r e c t i o n  t o  t h e  
e x e c u t i v e  b r a n c h .

4 .  T h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  a l l o w s  l e g i s l a t o r s ,  a s  
w e l l  a s  t h e  g e n e r a l  p u b l i c ,  t o  c o m m e n t  o n  a n y  n e w  r e g u l a t i o n  
p r o p o s e d .  T h e  e x e c u t i v e  b r a n c h  c o n s i d e r s  c o m m e n t s  i n  t h e  
d e v e l o p m e n t  o f  r e g u l a t i o n s .  I n  t h i s  w a y ,  t h e  l e g i s l a t u r e  a n d  
t h e  p u b l i c  h a v e  i n p u t  i n t o  t h e  r e g u l a t i c n - a d o p t i o n  p r o c e s s .

5 .  T h e  v o t e r s  o f  A l a s k a  h? v e  v o t e d  d o w n  t h i s  t y p e  o f  
c o n s t i t u t i o n a l  a m e n d m e n t  t h r e e  t i m e s  i n  t h e  l a s t  1 5  y e a r s .  W e  
a s s u m e  t h a t  t h e  p u b l i c  m e a n s  w h a t  i t s  v o t e s  h a v e  i n d i c a t e d ,  
a n d  t h a t  t h e  p u b l i c  p r e f e r s  t h e  s t a t u s  q u o  o n  c h e c k s  a n d  
b a l a n c e s  i n  t h e  d e v e l o p m e n t  a n d  e n f o r c e m e n t  o f  r e g u l a t i o n s .
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I f  y o u  h a v e  a d d i t i o n a l  q u e s t i o n s ,  p l e a s e  l e t  m e  k n o w .

S i n c e r e l y ,

B R U C E  M .  B O T E L H O  
A T T O R N E Y  G E N E R A L

B y .

D e b o r a h  E .  B e h r  
A s s i s t a n t  A t t o r n e y  G e n e r a l

D E B : c l

c c :  R e p r e s e n t a t i v e  G a i l  P h i l l i p s
S p e a k e r  o f  t h e  H o u s e  
S t a t e  C a p i t o l ,  R o o m  2 0 8

R e p r e s e n t a t i v e  T o m  B r i c e  
A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s  
S t a t e  C a p i t o l ,  R o o m  4 2 6

B r u c e  M .  B o t e l h o ,  A t t o r n e y  G e n e r a l  
B a r b a r a  J .  R i t c h i e ,  D e p u t y  A t t o r n e y  G e n e r a l

P a t  P o u r c h o t ,  L e g i s l a t i v e  A d m i n i s t r a t o r  
O f f i c e  o f  t h e  G o v e r n o r
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House Joint Resolution No. 1 proposes an amendment to the Constitution of the State of Alaska that 
would give the legislature the power to repeal a regulation adopted by a state department or agency by joint 
resolution of the legislature. If the amendment is adopted in the 1996 general election, it will probably not have 
a direct immediate fiscal impact on the department's operations. The department is statutorily responsible for 
reviewing all regulations for legality and form to insure consistency with the appropriate enabling legislation.
The department also drafts regulations on behalf of some departments and assists other departments in drafting 
regulations that deal with highly complex matters requiring the attention of an attorney. Obviously,some of the 
time spent in these efforts will have been lost whenever a regulation has been annulled. Larger departments 
which have the responsibility for carrying out major state programs, and who routinely draft numerous program 
operating regulations inhouse, will probably experience an even greater loss of staff time. More importantly, the 
absence of statutorily mandated regulations, which would occur after annulment, could result in litigation from 
an adversely impacted industry, public interest group, or a member of the public claiming damages due to the
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ANALYSIS CONTINUATION:

absence of required regulations. The impact of such litigation cannot, in this case, be estimated in advance and 
therefore no cost impact can be shown.
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Date Referred: January 16, 1995 

Date o f Committee Action:

The STATE AFFAIRS Committee considered: 

HOUSE JOINT RESOLUTION NO. 1

( 7 )
FURTHER REFERRALS:

HJR 1

REPEAL OF REGULATIONS BY LEGISLATURE

Proposing an amendment to the Constitution o f the State o f Alaska reladng to repeal of regulations by the
legislature.

recommends it be replaced f ] the same title
with the following committee substitute_________________________________________ [ ] a new title

[ J additional referral t o ________________________Committee
f | attached amendment(s)

ADOPTS: Letter of Intent

ATTACHES NEW FISCAL NOTE(s): (Dcp0 APPROVES PREVIOUS: (De?VDaIt)
I 6j-fTscafnote(s) D,-l? o f  [ ] fiscal note(s) ---------------------------------------------

fw/f'zero fiscal note(s) [ ] zero fiscal note(s)


