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SUBJECT: S e c t io n a l  S u m m a r y  o f  U n i f o rm  F r a u d u le n t  T r a n s f e r  A c t .  (W o r k  
O r d e r  N o .  8 - L S 1 4 6 1 \A )

TO: R e p r e s e n t a t iv e  B r ia n  P o r t e r

FROM: D a v id  R .  D i e r d o r f f  
R e v i s o r  o f  S ta tu te s

Y o u  h a ve  re q u e s te d  a s e c t io n a l  s u m m a ry  o f  the a b o v e -d e s c r ib e d  b i l l .

A s  a p r e l im in a r y  m a t te r ,  n o te  th a t a s e c t ion a l s u m m a ry  o f  a b i l l  s h o u ld  not be  
c o n s id e re d  an  a u th o r i ta t iv e  in t e rp r e ta t io n  o f  the b i l l  a n d  the b i l l  i t s e l f  is the best 
s t a te m e n t  o f  its con ten ts . I f  y o u  w o u ld  l ik e  an  in t e rp r e t a t i o n  o f  the b i l l  as it m ay 
a p p ly  t o  a p a r t i c u la r  set o f  c i rc um s tance s ,  p le a s e  adv ise .

T h is  s u m m a ry  re l ie s  heav i ly  o n  the  p r e f a t o r y  n o te s  an d  c o m m en t s  to  the  U n i f o rm  A c t 
th a t  w e re  p r e p a r e d  by the N a t i o n a l  C o n f e r e n c e  o f  C om m is s io n e r s  o n  U n i f o rm  S ta te  
L aw s  ( N C C U S L ) .  In  m os t  instances , the text w i l l b e  th a t o f  the  N C C U S L ,  with 
m od i f ic a t i o n s  o n ly  as ne ce s sa ry  to  c o r r e c t  se c t ion  r e fe r e n c e s  an d  the  l ik e .

T h e  U n i f o rm  F r a u d u le n t  T r a n s f e r  A c t  was a p p r o v e d  by  the  N a t i o n a l  C o n f e r e n c e  o f  
C o m m is s io n e r s  o n  U n i f o rm  S ta te  L aw s  in 1 9 8 4  an d  by the  A m e r i c a n  B a r  A ssoc ia t io n  
o n  F e b r u a r y  18 , 1985 . T h is  A c t  was p r e c e d e d  by the U n i f o rm  F r a u d u le n t  C onvey -  
a n c e  A c t ,  p r o m u lg a ted  b y t h e  C o n f e r e n c e  o f  C om m is s io n e r s  o n  U n i f o rm  S ta te  Laws 
m  1 9 1 8  an d  a d o p t e d  in 2 5  ju r is d ic t io n s ,  inc lud ing  the V i rg in  Is land s .  T h e  1 9 1 8  A c t 
h a s  a l s o  b e e n  a d o p te d  in the  se c t ion s  o f  th e  B a n k ru p tc y  A c t o f  1 9 3 8  and  the 
B a n k r u p t c y  R e f o rm  Act o f  1 9 7 8  that d e a l  w ith  f r a u d u le n t  t r a n s fe r s  a n d  ob lig a t ion s .

A la s k a  d id  n o t  a d o p t  the e a r l i e r  A c t .  C u r r e n t  A la s k a  law , f o u n d  a t A S  3 4 .4 0 ,  de r ives  
f r o m  la t e  19th c en tu ry  O r e g o n  law , a n d  has re ce ived  l i t t le  leg is la t iv e  a t te n t io n .  E v en  
th o u g h  A la s k a  d id  no t en ac t  the 1 9 1 8  A c t , the o f f ic ia l  r n m m r .n ta rV s  re fe r e n c e r t o ~ i t  
a n d  t o  d i f fe r e n c e s  b e tw een  the  n ew  U n i f o rm  A c t  and  it. a r e  h e lp fu l  in unde rs ta nd in g
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t h e  s u b s t a n t iv e  e f fec t  o f  t h e  bill. C o n s e q u e n t ly ,  this m e m o r a n d u m  re ta in s  th o se  
r e f e r e n c e s .

T h e  1918 U n i f o r m  A ct w a s  a  co d if ic a t io n  o f  th e  "b e t te r"  dec is ions ap p ly in g  the  
S t a t u t e  o f  13 E l iz a b e th .  S e e  A n a ly s is  o f  H .R .  12339, 74 th  Cong.,  2d Sess. 213  (1936). 
T h e  E n g l i s h  s t a t u t e  w as e n a c t e d  in s o m e  fo r m  in m an y  s ta tes ,  bu t,  w h e th e r  o r  no t so 
e n a c t e d ,  t h e  v o idab il i ty  o f  a  f r a u d u le n t  t r a n s f e r  w as p a r t  o f  th e  law  o f  every  
A m e r i c a n  ju r i s d ic t io n  (c .f  A S  3 4 .40 .010).  B e c a u s e  the in ten t  to  h in d e r ,  de lay ,  o r 
d e f r a u d  c r e d i to r s  is s e ld o m  s u s c e p t ib l e  o f  d i r e c t  p roof ,  co u r ts  have re lied  o n  "b ad g es  
o t  t r a u a . ’' l 'h e  w e ig h t  g iven  t h e s e  b a d g e s  v a r ie d  g rea t ly  b e tw e e n  jurisdictions, a n d  the 
C o n f e r e n c e  s o u g h t  to  m in im iz e  o r  e l im in a te  th e  diversity  by p rov id ing  th a t  p r o o f  o f  
c e r t a i n  fac t  c o m b in a t io n s  w o u l d  conc lus ive ly  e s tab l ish  fraud . In the  a b s e n c e  o f  
e v i d e n c e  o f  th e  ex is ten ce  o f  s u c h  facts, p r o o f  o f  a f ra u d u le n t  t ran s fe r  w as  to  d e p e n d  
o n  t h e  e v id e n c e  o f  ac tu a l  i n t e n t .  A n  i m p o r t a n t  r e fo rm  e f fec ted  by th e  1918 U n i fo rm  
A c t  w a s  th e  e l im in a t io n  o f  a n y  r e q u i r e m e n t  t h a t  a c re d i to r  have  o m a in eo  a j u o g m e n t 
o r  e x e c u t i o n  r e tu r n e d  u n s a t i s f i e d  b e f o re  b r in g in g  an  ac tion  to  avoid a  t r a n s f e r  a s 
f f a u d u j e n L .S e e  A m e r ic a n  S u r e t y  C o .  v. C o n n e r . 251 N .Y . 1. 166 N .E . 783. 67  A .L .R .  
2 4 4  (1 9 2 9 )  ( p e r  C .J .  C a r d o z o ) .

T h e  N C C U S L  w a s  p e r s u a d e d  in 1979 to  a p p o i n t  a c o m m it te e  to  u n d e r ta k e  a  s tu d y 
o f  t h e  1918 U n i fo rm  A ct w i th  a  v i e w -to  p r e p a r in g  th e  d ra f t  o f  a rev is ion .  T h e  
C o n f e r e n c e  w as in f lu en c ed  by t h e  fo llow ing  co n s id e ra t io n s :

(1 )  T h e  B a n k ru p tc y  R e f o r m  A ct o f  1978 m a d e  n u m e ro u s  c h a n g e s  in th e  
s e c t io n  o f  th a t  A c t d e a l i n g  w ith  f r a u d u le n t  t ran s fe rs  an d  ob liga tions ,  th e r e b y  
s u b s ta n t ia l ly  r e d u c in g  t h e  c o r r e s p o n d e n c e  o f  th e  p rovis ions o f  th e  fe d e ra l  
b a n k r u p tc y  law o n  f r a u d u l e n t  t r a n s fe rs  with th e  U n ifo rm  Act.

(2 )  T h e  C o m m i t t e e  o n  C o r p o r a t e  L a w s  o f  th e  S ec tion  o f  C o r p o ra t io n s ,  
B a n k in g  &  B usiness  L a w  o f  th e  A m e r ic a n  B a r  A ssocia tion ,  e n g a g e d  in revising 
th e  M o d e l  C o r p o r a t i o n  A c t ,  s u g g e s te d  th a t  th e  C o n fe r e n c e  rev iew  p ro v is io n s  
o f  t h e  U n i fo rm  A c t  w i th  a  v iew  to  d e te rm in in g  w h e th e r  th e  A c ts  a r e  
c o n s i s t e n t  in r e s p e c t  t o  t h e  t r e a t m e n t  o f  d iv idend  d is tr ibu tions.

(3 )  T h e  U n i fo r m  C o m m e r c i a l  C o d e ,  e n a c t e d  a t  least  in p a r t  by all 5 0  s ta tes ,  
h a d  su b s tan t ia l ly  m o d i f i e d  r e la te d  ru le s  o f  law regu la t ing  tran sfe rs  o f  p e r s o n al 
p r o p e r ty ,  n o tab ly  bv f a c i l i ta t in g  the  m a k in g  an d  p e r fec t io n  o f  secu ri ty  t ra n s fe r s  
a g a in s t  a t t a c k  by u n s e c u r e d  c re d i to rs .

(4 )  D e b to r s  an d  t r u s t e e s  in a  n u m b e r  o f  cases  have  av o id ed  fo r e c lo s u re  o f  
s e c u r i ty  in te re s ts  by in v o k in g  th e  f r a u d u le n t  t ran s fe r  sec tion  o f  the  B a n k ru p tc y  
R e f o r m  A c t.
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( 5 )  T h e  M od e l  R u le s  o f  P ro fe s s io n a l  C o n d u c t  a d op ted  by the H o u s e  o f  
D e le g a te s  o f  the A m e r ic a n  B a r  A s so c ia t io n  o n  Augus t 2, 1983, f o rb id  a law ye r  
t o  counse l o r  to assist a c l ien t in c ondu c t that th e  lawyer knows is f r a u d u le n t .

T h e  d r a f t i n g  com m it te e  d e te rm in ed  to  r e n a m e  the A c t  the U n i f o rm  F r a u d u le n t  
T r a n s f e r  A c t in recogn it ion  o f  its ap p l ic ab i l i ty  to  t r a n s fe rs  o f  p e rso n a l p r o p e r t y  as 
w e l l  as r e a l  p rop e r ty ,  "conveyance" hav ing  a c o n n o ta t io n  restr ict ing it to  a t r a n s fe r  o f  
p e r s o n a l  p rop e r ty .  Th is  Act, l ike the o r ig in a l  U n i f o rm  A c t , does not p u rp o r t  to  c o v e r  
th e  w h o le  law o f  v o id ab le  t rans fe rs  and ob l ig a t ion s .  T h e  l im ited scope o f  th e  o r ig in a l  
A c t  d id  n o t  im pa ir  its e f fec t iveness in ach iev ing  u n i fo rm ity  in the a reas  c o v e re d .  S e e  
M c L a u g h l in ,  A pp l ic a t io n  o f  the U n i f o rm  F r a u d u le n t  C on v e y a n c e  Act, 4 6  H a r v . L R e v .  
4 0 4 ,  4 0 5  ( 1 9 3 3 ) .

T h e  ba s ic  s t ruc tu re  and a p p ro a c h  o f  the 1 9 18  A c t a r e  p re se rved  in the  U n i f o rm  
F r a u d u le n t  T ra n s fe r  Act. T h e r e  a re  tw o sec t ion s in the new Act d e l in e a t in g  w ha t 
t r a n s fe r s  and  ob liga t ions a re  f ra u du le n t .  S e c t io n  4 ( a )  (Sec . 3 4 . 4 1 . 0 3 0 ( a ) )  is an  
a d a p t a t i o n  o f  th ree  sections o f  the 1 9 18  A c t ; § 5 ( a )  (Sec . 3 4 .4 1 . 0 4 0 ( a ) )  is an  
a d a p t a t i o n  o f  a n o th e r  section o f  that A c t  a n d  § 5 ( t ) (S e c .  3 4 .4 1 .0 4 0 (b ) )  is new . O n e  
s e c t io n  o f  the 1918  Act (§  8 )  is not c a r r ie d  fo rw a rd  in to  the new Act be cau se  it was 
b e l i e v e d  to  be redundan t in p a r t  and in p a r t  su scep t ib le  o f  inequ itab le  a p p l ic a t io n . 
B o t h  A c ts  de c la re  a t ran s fe r m ade  o r  an  ob l ig a t io n  in cu r re d  with ac tua l in ten t to  
h in d e r ,  d e lay , o r  d e f ra u d  c red i to rs  to be f r a u d u le n t .  B o th  Acts re n d e r  a t r a n s fe r 
m a d e  o r  ob l ig a t ion  incu rred  w ithou t a d eq u a te  c on s id e ra t io n  to be  c o n s t ru c t iv e ly 
f r a u d u le n t  -  ie., w ithou t rega rd  to the ac tua l in te n t o f  th e  p a r t ies -- u nde r o n e  o f  
f o f l o w in g  conditions^

( 1 )  the d e b to r  was le ft by the t r a n s fe r  o r  o b l ig a t io n  w ith un re a son ab ly  sm a l l  
asse ts  f o r  a t ransact ion  o r  the business in wh ich the d e b to r  was engaged ;

( 2 )  the d e b to r  in tended to incur, o r  b e l ie v ed  th a t the d e b to r  w o u ld  incu r, 
m o r e  debts than the d e b to r  v /ou ld  be a b le  to  p ay ; n r

( 3 )  the d e b to r  was in so lven t a t  the t im e o r  as a resu lt o f  the t r a n s fe r  o r  
o b l ig a t io n .

A s  u n d e r  the 1918  A ct a t ra n s fe r  o r  o b l ig a t io n  th a t is construc tive ly  f r a u d u le n t  
b e c a u s e  inso lvency  concu rs w ith o r  fo l low s  fa i lu r e  to  re ce iv e  adequa te  c o n s id e ra t io n  
is v o id a b le  on ly  by a c red i to r  in ex istence at the t im e  the t ran s fe r occu rs  o r  th e  
o b l ig a t i o n  is in cu r re d . E ithe r a n existing o r  su b sequ en t  c re d i to r  may avo id  a t r a n s fe r  
o r  o b l ig a t i o n  f o r  inadequate  ~conside r a f i o r r  w hen  a c c om pan ie d  by the f in anc ia l 
c o n d i t i o n  spec if ied  in Sec. 3 4 . 4 1 . 0 3 0 ( a ) ( 2 ) ( A )  o r  the  m en ta l state sp ec i f ied  in 
S e c .  3 4 . 4 l .U 3 ( J ( a ) ( 2 ) (B )7 --------------------------------



R e a s o n a b ly  e q u iva len t v a lu e  is r e q u i r e d  in o r d e r  to  const itu te  ad equ a te  c o n s id e ra t io n 
u n d e r  th e  r e v i s e d A c t .  T he  re v is io n  f o l lo w s  th e B a n k ru p tc y  C od e  in e l im in a t in g  goo~d 
fa i th  o n  the p a r t  o f  the t r a n s fe r e e  o r  o b l ig e e  as an issue in the d e t e rm in a T ig r fo f  
w h e th e r  a d e q u ate  c o n s id e ra t io n  is g iven  by a t ra n s fe re e  o r  o b l ig e e . T h e  new  A c t , 
l i k e  the  B a n k ru p tc y  Act, a l low s  the t r a n s fe r e e  o r  o b l ig e e  to sh ow  g o o d  fa ith  in 
d e fe n s e  a f t e r  a c r e d i t o r  e s tab l ish es  th a t a f r a u d u le n t  t ra n s fe r  has b e en  m ad e  o r  a 
f r a u d u le n t  o b l ig a t io n  has b e en  in c u r re d .  T h u s ,  a show ing  by a d e fe n d a n t  thai. a " ]  
r e a s o n a b le  eq u iv a le n t  has b e en  g iven  in g o od  fa ith  f o r  a t ran s fe r  o r  o b l ig a t io n  is a L V  #  
co m p le t e  d e ten se  a l th ou gh  the d e b t o r  is s h ow n  to have in tended  to h in d e r ,  d e lay , o r ^  
d e f r a u d  c red i to rs .

A  g o o d  fa ith  t r a n s fe re e  o r  o b l ig e e  w h o  has g iven 4 e s p  ha n a re a s o n a b le  eq u iv a le n t  
is n e ve r th e le s s  a l low e d  a re d u c t io n  in a l ia b i l i ty  to  the ex ten t o f  the v a lu e  g iven . T h e  
n ew  A c t ,  l ik e  the b a n k ru p tc y  C od e^  e l im in a te s  the p rov is ion  o f  the 1 9 1 8  Ac t tha t 
e n a b le s  a c r e d i t o r  t o  a t ta c k  a secu r i ty  t r a n s fe r  o n  the g ro u n d  that th e  v a lu e  o f  the 
p r o p e r t y  t r a n s fe r r e d  is d i s p r o p o r t i o n a t e  to  the d eb t secu red . T h e  p rem is e  o f  the new  
A c t  is that the v a lu e  o f  the in te re s t t r a n s fe r r e d  f o r  security is m e a su re d  by a n d l h u s  
co7resjyoTTCi5r~gxactly to  the d e 5 t  se cu red^  F o r e c lo s u r e  o f  a d e b t o r ’s in te re s t  by a 
r e g u la r ly  condu c ted ,  n o n co l lu s iv e  sa le  o n  d e fa u l t  u n d e r  a m o rtgage  o r  o t h e r  security  
a g r e e m e n t  m ay  no t  be a v o id ed  u n d e r  th e  A c t as a t ra n s fe r  f o r  less th an  a re a s o n a b ly  
e q u iv a le n t  v a lu e .

T h e  d e f in i t io n  o f  in so lvency  u n d e r  the A c t  is a d a p te d  f r om  the d e f in i t io n  o f  the te rm  
in th e  B a n k ru p tc y  C o d e .  In so lv en c y  is p r e s u m ed  f r om  p r o o f  o f  a f a i lu r e  g e n e r a l ly  to  
p a y  d eb ts  as they b e c om e  dueT

T h e  new  A c t  adds a  new  c a te g o ry n f  f r a u d u l e n t  t ra n s fe r ,  n am e ly , a  p r e f e r e n t i a l 
t r a n s fe r  by an  in so lv en t in s ide r to  a c r e d i t o r  w h o  had re a son ab le  cause  to  b e l ie v e  the 
d e b t o r  to~ 5e  in so lven t . A n  in s id e r  is d e f in e d  in much the s am e  w ay  as in the 
B a n k ru p t c y  C o d e  an d  inc ludes a re la t iv e ,  a ls o  d e f in ed  as in the B a n k ru p t c y  C od e ,  a 
d i r e c t o r  o r  o f f i c e r  o f  a c o rp o r a t e  d e b to r ,  a  p a r tn e r ,  o r  a p e r s o n  in c o n t r o l  o f  a 
d e b t o r .  T h is  p ro v is io n  is a v a i la b le  o n ly  t o  an  existing c red i to r .  Its p r em is e  is that an  
i n s o lv e n t  d e b to r  is ob l ig ed  to  p ay  deb ts  to  c re d i to rs  no t re la te d  to  the d e b t o r  b e fo r e  
p a y in g  th ose  w ho  a re  insiders .

T h e  n ew  A c t om its  an y  p r o v is io n  d i re c te d  p a r t ic u la r ly  a t t ran s fe rs  o r  o b l ig a t io n s  o f  
i n s o lv e n t  p a r tn e rs h ip  d eb to rs .  U n d e r  § 8  o f  the 1 9 18 A c t . a n y _ t ra n s fe r  m ad e  o r  
o b l ig a t i o n  in cu r re d  by an  in so lv en t  p a r t n e r s h ip .tQ - a paE n e x  was d e em ed  f r a u d u le n t  
w i th o u t  re g a rd  to  in ten t o r  a d equ ac y  o f  c o n s id e ra t io n .  S o  ca teg o r ic a l a c o n d em n a t io n  
o f  a  p a r tn e r sm p  t ran sac t ion  w ith  a p a r t n e r  m ay  un fa ir ly  p re ju d ic e  the in te res ts  o f  a 
p a r t n e r ’s s e p a ra te  c red i to rs .  T h e  new A c t  a ls o  om its  as re d un d an t  a p r o v i s io n  in the 
19 1 8  A c t  tha t m ak e s  f r a u d u le n t  a t r a n s fe r  m ade  o r  o b l ig a t iQ n J n c u 5 e d - bv a n _  
in s o lv e n t  p a r tn e r s h ip  f o r  less than  a f a i r  c on s id e ra t io n  to  the p a r tn e r s h ip __
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S e c t i o n  3 4 .4 1 .0 6 0  lists th e  re m e d ie s  ava ilab le  to  c re d i to r s  u n d e r  th e  n ew  A c t.  It 
e l i m i n a t e s  a s  u n n ec es sa ry  a n d  co n fu s in g  a d i f fe ren t ia t io n  m a d e  in th e  1918 A c t  
b e t w e e n  th e  re m e d ie s  a v a ila b le  to  h o ld e rs  o f  m a tu re d  c la im s an d  th o se  ho ld ing  
u n m a t u r e d  c la im s .  S ince p ro m u lg a t io n  o f  the  1918 A ct,  th e  U n i te d  S ta te s  S u p r e m e  
C o u r t  h a s  im p o s e d  res tr ic t ions  o n  th e  availability  an d  use  o f  p rc ju d g ra e n t  re m e d ie s .  
A s  a  r e s u l t  m a n y  s ta tes have  a m e n d e d  the ir  s ta tu te s  a n d  ru les  a p p l ica b le  to  such 
reTnetfiesr~gnc] it is f re q u e n t ly  u n c le a r  w h e th e r  a s t a t e ’s p ro c e d u re s  in c lu d e  a 
p r e j u d g m e n t  r e m edy ag a in s t  a  f r a u d u le n t  t ran s fe r  o r  o b l ig a t io n .  P a r a g ra p h  ( a ) (2 )  is 
i n c l u d e d  in ^ je c .  34.4l.U60 to  m a k e  su ch  a re m e d y  av a ilab le .

S e c t i o n  3 4 .4 1 .0 7 0  p re sc r ib es  th e  m e a s u r e  o f  liability o f  a  t r a n s f e re e  o r  o b l ig ee  u n d e r  
t h e  A c t  a n d  e n u m e r a t e s  d e fe n se s .  D e fe n s e s  aga ins t  a v o id a n c e  o f  a p re fe re n t ia l  
t r a n s f e r  t o  a n  in s ider  u n d e r  S ec .  34 .41 .040(b) include a n  a d a p ta t io n  o f  d e fe n se s  
a v a i l a b l e  u n d e r  § 547(c )(2 )  a n d  (4 )  o f  the B an k ru p tcy  C o d e  w h en  such  a  t r a n s f e r  
is s o u g h t  to  b e  av o id ed  as  a p r e f e r e n c e  by th e  t ru s tee  in b an k ru p tc y .  J o  a d d i t io n  a 
p r e f e r e n t i a l  t r a n s f e r  m ay justif ied  v /hen show n to b e  m a d e  p u rs u a n t  to  a g o o d 
faftTT~effor t  to  s t ave  o ff  fo rc e d  l iqu ida tion  an d  r e h a b i l i ta te  th e  d e b t o r . S ec tio n  
3 4 .4 1 .0 7 0 ~ a ls o  p re c lu d es  a v o id a n c e ,  as  a construc tive ly  f r a u d u le n t  t ran s fe r ,  o f  t h e 
t e r m i n a t io n  o f  a  lease o n  d e f a u l t  o r  the e n f o rc e m e n t  o f  a security  in te re s t  in 
c o m p l i a n c e  w ith  A rtic le  9 o f  th e  U n i fo r m  C o m m e rc ia l  C o d e  CAS 45 .09 ) .

T h e  n e w  A c t  includes a new  se c t io n  specifying w h e n  a  t ra n s fe r  is m a d e  o r  an  
o b l i g a t io n  is in cu rred .  T h e  s e c t io n  specify ing the t im e w h e n  a t r a n s f e r  o cc u rs  is 
a d a p t e d  f r o m  § 54 8 (d )  o f  th e  B an k ru p tc y  C o d e .  Its p re m ise  is th a t  if th e  law 
p r e s c r i b e s  a  m o d e  for m a k in g  th e  t ra n s f e r  a  m a t te r  o f  p u blic re co rd  o r  n o t ice ,  it is 
n o n f e c m e d - to -b c ~ T n a c ie  to r  a n y  p u r p o s e  u n d e r  the A c t  until  it has  b e c o m e  su ch  a 
m a t t e r  o f  r e c o r d  o r  notice .--------

T h e  n e w  A c t  a lso  inc ludes  a  s t a tu t e  o f  lim itations tha t  b a r s  t ty e ^ ig h L ra th e r  th a n  th e 
r e m e d y  o n  ex p ira t io n  o f  th e  s t a tu to ry  p e r io d s  p re sc r ib e d .  T he  law g o v e rn in g  
l i m i t a t i o n s  o n  ac t io n s  to  av o id  f r a u d u le n t  t ransfers  a m o n g  th e  s ta te s  is u n c le a r  an d  
fu ll  o f  d ivers ity .  T h e  A c t  r e c o g n iz e s that laches a n d  e s to p p e l  m ay  o p e r a t e  to  
p r e c l u d e  a  p a r ticular7 c r e d i to r  f ro m  p u rsu in g  a  rem ed y  ag a in s t  a  f r a u d u le n t  t r a n s f e r  
o r  o b l i g a t io n  e v e n  th o u g h  th e  s t a tu to ry  p e r io d  o f  l im ita t ions  has  n o t  run .

SECTIONAL ANALYSIS AND COMMENTARY

S e c t i o n  1. E n a c t s  th e  U n i fo r m  F r a u d u le n t  T ra n s fe r  A c t a s  a n ew  c h a p te r ,  A S  34.41, 
T h e  c h a p t e r  consis ts  o f  th e  fo llow ing  provisions:

S ec .  34 .41 .010 . T h is  s e c t io n  se ts  out th e  c i rcu m stan ces  u n d e r  w h ich  a d e o t o r  
is d e e m e d  to  b e  insolvent.
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( 1 )  Sub sec t ion  ( a )  is d e r iv ed  f r om  the d e f in i t io n  o f  " in so lven t"  in § 101 ( 2 9 ) ( A )  
o f  the B a n k ru p tc y  C o d e .  T he d e f in i t io n  in subsec t ion  ( a )  and  the c o r r e la t e d  
d e f in i t io n  o f  p a r tn e rs h ip  inso lvency in subsec t ion  ( c )  c o n tem p la t e  a fa i r  v a lu a t io n  o f  
the  deb ts as w e ll as tne assets o f  the d e b to r .  A s  u n d e r  the d e f in i t ion  o f  the s am e  
te rm  in § 2 o f  the 1918  Act , e x em p t p r o p e r t y  is e x c lud ed  f r o m  the c o m p u ta t i o n  o f  
the v a lu e  o f  the assets. S ee  Sec. 3 4 . 4 1 . 1 1 0 ( 2 ) .  F o r  s im i la r  re a sons , in te res ts  in v a l id  
sp end th r i f t  trusts and  in te rests in tenanc ies  by the en t i re t ie s  that c a n n o t  b e  s e v e re d  
by a c re d i to r  o f  o n ly  o n e  tenan t a re  n o t  in c lud ed . S e e  the c o m m en t  to  Sec . 
5T< fi .  110 (21 . infra. S ince  a va lid  lien  a ls o  p re c lu d e s  an  un secu red  c r e d i t o r  f r o m 
co l le c t in g  the c red i to r 's  c la im  f r om  the e n c um b e re d  in te re s t  in a d e b t o r ’s p r o p e r t y ,  
b o th  the e n cum b e re d  in te res t and  the d eb t  s e cu red  the reby~a re  e x c lu d ed  f r o m  the 
c om pu ta t io n  o f  in so lvency unde r this A c t .  S e e  Sec . 3 4 . 4 1 . 1 1 0 ( 2 )  and  sub sec t ion  ( e l  
o f  this sec tion .

( 2 )  Sub se c t ion  ( b )  es tab lishes a re b u t ta b le  p r e su m p t io n  o f  in so lvency  f r o m  the 
fac t o f  ge n e ra l  n o np a ym en t  o f  deb ts  as they  b e c om e  due . S u ch g e n e ra l  n o n p a ym e n t  
is a g rou n d  f o r  the f i l ing o f  an  in v o lu n ta ry  p e t i t ion  u n d e r  § 3 0 3 ( h ) ( 1 )  o f  the 
B a n k ru p tc y  C o d e .  S ee  a ls o  A S  4 5 .0 1 . 2 0 1 ( 2 4 )  ( U n i f o rm  C om m e rc ia l  C o d e ) ,  wh ich , 
in pa rt ,  d e c la re s  a p e rs o n  to  be " in so lven t"  w ho  "has ceased  t o  pay the p e r s o n ’s d eb ts  
in the o rd in a ry  cou rse  o f  business o r  c anno t pay  the p e rso n 's  debts as they  b e c om e  
du e ."  T h e  p re su m p t io n  im poses  o n  the p a r ty  aga in s t w h om  the p r e s u m p t io n  is 
d i re c te d  the bu rd en  o f  p ro v in g  that the nonex is ten ce  o f  in so lvency as d e f in e d  _in 
s ub sec t ionT aT is~m o re  p ro b a b le  than  its ex is tence . S e e  U n i f o rm  R u le s  o f  E v id e n c e  
( 1 9 7 4  A c t ) ,  R u le  3 1 0 ( a ) .  T h e  1974 U n i f o rm  R u le  3 0 1 ( a )  c o n fo rm s  to the F in a l  D r a f t  
o f  F e d e ra l  R u le  301  as subm itted  to  the U n i t e d  S ta te s  S u p rem e  C o u r t  b y  the 
A d v is o ry  C om m it te e  on  F e d e r a l  R u le s  o f  E v id en ce .  "T h e  so -c a l le d  ‘ bu rs t ing  b u b b le ’ 
th eo ry ,  u nde r which a p re sum p t io n  van ishes u p o n  the in t ro d u c t io n  o f  e v id en ce  w h ich  
w ou ltT su p p o r t  a Finding o f t  he nonex is tence  o f  the p r e s u m ed  fact, e ven  th ough  no t  
b e l ie v ed  is re je c ted  as acco rd ing  p r e sum p t io n s  t o o  's light an d  evanescen t ' an  e f fe c t . "  
A d v is o ry  C om m it te e 's  N o te  l o ' K u l e  i O i .  S e e  a ls o  1 J . W e in s te in  &  M .  B e rg e r ,  
E v id en c e  ( 1 9 8 2 ) .

T h e  p re sum p t io n  is e s tab lished  in re c og n i t io n  o f  the d i f f icu lt ie s  ty p ica l ly  
im po se d  on  a c r e d i t o r  in p rov ing  in so lvency  in the b an k ru p tc y  sense , as p r o v id e d  in 
subsec t ion  ( a y  S e e  g en e ra l ly  Lev i t ,  T h e  A rc h a ic  C on c ep t  o f  B a la n c e -S h e e t  
In so lv ency , 4 7  A m .B a n k r .L . J .  2 1 5  ( 1 9 7 3 ) .  N o t  o n ly  is the re le v an t  in f o rm a t io n  in th e 
posse ss ion  o f  a n o n c o op e ra t iv e  d e b to r  bu t the d e b t o r ’ s re c o rd s  a re  m o r e  o f t e n  th an  
n o t  in com p le te  and~m accu ra te . A s a p rac t ic a l m a t te r ,  in so lvency is m o s t  c o g en t ly "  
e v idenced  by a  g en e ra l cessa t ion  o f  p a ym en t o f  deb ts ,  as has long  b een  re c o g n iz e d  
by  the laws o f  o t h e r  coun t r ie s  and  is n ow  re f le c te d  in the B an k ru p tc y  C o d e .  S e e  
H o n sb e rg e r ,  F a i lu r e  to  P ay  O n e ’s D eb t s  G e n e r a l l y  as T h e y  B e c o m e  D u e :  T h e  
E xp e r ie n c e  o f  F ra n c e  and  C an ad a ,  54  A m .B a n k r . L J .  153 ( 1 9 8 0 ) ;  J. M a c L a c h la n ,

OFFICIAL COMMENTARY
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B a n k r u p t c y  13, 6 3 - 6 4 , 4 3 6  ( 1 9 5 6 ) .  In d e t e rm in in g  w h e th e r  a d eb to r  is pay ing its debts 
g e n e r a l l y  as they  becom e due , the c o u r t  s h o u ld  l o o k  at m o r e  than the am oun t  and 
d u e  d a te s  o f  th e  indebtedness . T h e  c o u r t  s h o u ld  a ls o  ta ke  in to accoem  such factors
as~the n u m b e r  o f  the d e b to r ’s debts , the p r o p o r t i o n  o f  th ose  debts not be ing  paid, the 
d u r a t i o n  o f  the n onp aym en t ,  a nd the e x is ten ce  o f  b o n a  f ide disputes o r  o t h e r  specia l 
c i r c um s ta n c e s  a l le g ed  to const itu te  an  e x p la n a t i o n  f o r  the stoppage o f  p a ym en ts. T h e  
c o u r t ' s  d e t e rm in a t i o n  may be a f fe c te d  by  a c o n s id e ra t io n  o f  the d e b to r ’s payment 
p ra c t ic e s  p r i o r  to  the p e r iod  o f  a l le g ed  n o n p a y m e n t  an d  the payment pract ices o f  the 
t r a d e  o r  in du s t ry  in which the d e b to r  is e n g ag ed .  T h e  case law that has d e ve lo ped  
u n d e r  § 3 0 3 ( h ) ( 1 )  o f  the B an k ru p tc y  C o d e  has  no t re q u i re d  a showing that a d eb to r  
h a s  fa i le d  o r  re fu s e d  to  pay a m a jo r i t y  in n u m b e r  and  am ou n t  o f  the p e r s o n ’s debts 
in o r d e r  t o  p r o v e  gene ra l n o n p a ym en t  o f  d e b ts  as they b ecom e  due. S ee , e.g., H i l l  
v . C a rg i l l .  Inc . (In re H im . 8  B .R .  7 7 9 ,  3 C .B .C .2 d  9 2 0  (B k .D .M in n .1 9 8 1 )  (n o n -  
p a y m e n t  o f  th re e la rg e sT d eb ts  h e ld  to  c onM itu te  pH tw a in npp ay rn p n^  aHh^>llPih~^rp^1
d e b t s  w e re  be ing  pa id ) :  In re A l l  M ed ia  P r o p e r t i e s .  Inc . . 5 B .R .  126, 6  B .C .D .  586 , 2
C .B .C . 2 d  4 4 9  (B k .S .D .T e x .  1 9 80 )  (m iss ing  s ign i f ic an t n u m b e r  o f  payments o r  regu la r ly
m iss ing  p a ym en ts  significant in a m o u n t  sa id  to  cons t itu te  genera l n onp aym en t ;
m is s ing  p a y m e n ts on  m o re  than 5 0 %  o f  agg re g a te  o f  c la im s said not to  be  requ ired
t o  s h ow  g e n e ra l  n onpaym en t ;  n o n p a ym e n t  f o r  m o re  than 3 0  days a f t e F b i l l in g  he ld
to  e s tab l ish  n o np a ym en t  o f  a d eb t w h en  it is d u e ) ;  In re K re id ie r  Im p o r t  C o rp . .  4  A

R R .  2567~5“ B .C .D .  6 0 8 7 T C .B . L . 2 d  i b 9  ( B E D .M d .  1 9 8 0 )  ( nonpaymen t o f  on e  d e b t ( J

c o n s t i tu t in g  9 7 %  o f  d e b t o r ’s to ta l i n d e b tedness  he ld  to constitute g ene ra l
n o n p a y m e n t ) . A  p re sum p t ion  o t in so lv en cy  d o e s  no t a r ise  f rom  nonp aym en t o f  a
d e b t  as t o  wTiich the re  is a genu ine  b o n a  f id e  d ispute , even  though the deb t is a "

s u b s ta n t ia l  p a r t  o f  the d e b to r ’s ind eb tedness .  C /. 11 U .S .C .  3 0 3 (h ) ( 1 ) ,  as am ended
b y  § 4 2 6 ( b )  o f  Pub lic  L aw  N o .  9 8 -8 8 2 ,  the B a n k ru p tc y  Am endm en ts  and  F e d e ra l
J u d g e sh ip  A c t  o f  1984.

( 3 )  S u b se c t io n  ( c )  is d e r ived f r o m  thp Hp fin innn p f  pa rtnersh ip  inso lvency in 
§ 1 0 1 ( 2 9 ) ( B )  o f jh e -B a n t a T J p t c y ^ C o d e T  T h e  d e f in i t io n  c o n fo rm T g e n e ta l ly  to  the 
d e f i n i t i o j i^ f ' l f i e ^ s a m e  te rm  in § 2 ( 2 )  o f  th e  1 9 1 8  Act.

( 4 )  S u b se c t ion  ( d )  f o l low s  the a p p r o a c h  o f  the de fin it ion  o f  " inso lvency11 in § 
1 0 1 ( 2 9 )  o f  the B an k ru p tc y  C o d e  by e x c lu d in g  f r o m  the computation~of~the va lue~o f 
(R e  d e b t o r ’ s assets any va lue  tha t can b e  r e a l i z e d  o n ly  by avoiding a t r a n s fe r  o f  a n "  
in t e r e s t  l o r m e r l y  he ld  by the d e b to r - o r by  d is c o v e ry  o r  pu rsu it o f  p ro p e r ty  that has 
b e e n  f r a u d u le n t ly  concea led  o r  r e m o v e d .  ~

- ( ^ S u b sec t ion  ( e ) -ts-ncw. It im r kes d e a l  the p tn p u se ito t-te- fender-a-perst : 
in s o lv e n t  u n d e r  this section by coun t in g  as a d e b t  an ob l ig a t ion  secured by p r o p e r ty  
o f  th e  d e b t o r  th a t is not c o un ted  as an  asse t . S e e  a ls o  com m ents  to subsection  ( a ) ,  
supra, a n d  Sec . 3 4 . 4 1 .1 1 0 (2 ) ,  infra.
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See . 3 4 .4 1 .0 2 0 .  T h is  section de fines "va lue" as used in v a r io u s  con tex ts  in this 
A c t ,  f r e q u e n t ly  w ith  a qua li fy ing ad ject ive . T h e  w o rd  a p p e a r s  in the fo l low in g  
p ro v is io n s :

S ec . 3 4 . 4 1 . 0 3 0 ( a ) ( 2 )  ( " re a son ab ly  equ iva len t v a lu e " ) ;
Sec . 3 4 . 4 1 . 0 3 0 ( b ) ( 8 )  ( "va lu e  ... re a sonab ly  eq u iv a le n t " ) ;
Sec . 3 4 . 4 1 .0 4 0 ( a )  ( " re a son ab ly  equ iva len t v a lu e " ) ;
S ec . 3 4 . 4 1 . 0 4 0 (b )  ("p resen t ,  re a sonab ly  eq u iv a le n t  v a lu e " ) ;
Sec . 3 4 . 4 1 .0 7 0 ( a )  ( " re a son ab ly  equ iva len t v a lu e " ) ;
S ec . 3 4 .4 1 .0 7 0 (b ) ,  (c ) ,  (d ) ,  and ( e )  ( "v a lu e " ) ;
S ec . 3 4 . 4 1 . 0 7 0 ( f ) ( 1 )  ("new  va lu e " ) ;  and
Sec . 3 4 . 4 1 . 0 7 0 ( f ) ( 3 )  ( "p re sen t va lu e " ) .OFFICIAL COMMENTARY
( 1 )  Subsec t ion  ( a )  is adap ted  f r o m  § 5 4 8 ( d ) ( 2 ) ( A )  o f  the B a n k ru p tc y  C o d e .  

S e e  a l s o  § 3 ( a )  o f  the 1 918  Act. T h e  de fin it ion  in the sec t ion  is no t exc lus ive . " V a lu e " 
is to  b e  d e te rm ined  in light o f  the pu rp ose  o f  the  A c t to  p ro tec t a dehiQrli_p_<;tafe

/ i r o i T r T e i n ^ e p l e t e B l b  the p rem a ice  b n T ^ H p h tn r.’s, UBS» sw cd -e re d i to r s .j C o n s id e r -  
f  ' a t i o n _riav ing no  uti l i ty t r om  a c r e d i to r ’s v iewpo in t d o e s  n o t  sa tis fy l i f e  s ta tu to ry  

d e f in i t i o n .  T h e  de f in i t ion  does not specify  a l l  the kinds o f  c o n s id e ra t io n  th a t d o  n o t 
c on s t i tu te  vatrie to r  the p u rposes o f  th is Act -  e.g.. lo v e  and  a f fe c t ion .  S e e ,  e.g.. 
U n i t e d  S ta te s  v. W e s t . 2 9 9  F .Supp . 6 61 , 6 6 6  ( D .D e l .  1969)1

( 2 )  Subsec t ion  ( a )  does no t indicate what is " r e a s o n a b ly  eq u iv a le n t  v a lu e "  f o r  
a t r a n s fe r  o r  o b l ig a t ion .  U n d e r  this Act , as u n d e r  § 5 4 8 ( a ) ( 2 )  o f  the B a n k ru p tc y  
C o d e ,  a t r a n s fe r  f o r  security  is o rd in a r i ly  f o r  a re a s o n ab ly  eq u iv a le n t  v a lu e  
no tw ith s tand ing  a d isc repancy  be tween the va lu e  o f  the asset t r a n s fe r re d  and  the  deb t 
s e c u re d ,  since the am o u n t  o f  the deb t is the m ea su re  o f  the v a lu e  o f  the in te re s t  in 
th e  asse t that is t r a n s fe r re d .  See , e.g., P e op le s -P i t t s b u rc h  T ru s t  C o . .  v. H o lv  F am i ly  
P o l i s h  N a t ’ l C a th o l ic  C hu rch . C a rn eg ie . Pa.. 3 4 1  Pa . 3 9 0 ,  19 A .2 d  3 6 0  ( 1 9 4 1 ) .  I f , 
h o w e v e r ,  a t r a n s fe r  p u rp o r t s  to secu re  m o re  than  the d e b t  a c tu a l ly  in cu r red  o r  to  be 
in c u r re d ,  it may b e  fo u n d  to be f o r  less than a re a s o n a b ly  eq u iv a le n t  v a lu e .  S e e  e.g., 
In re P e o r i a  B ra u m e is te r  C o . .  138 F .2 d  520 , 5 2 3  (7 th  C i r .  1 9 4 3 )  (c h a t te l  m o r tg a g e  
s e cu r in g  a $ 3 ,0 0 0  n o te  he ld  to be f ra u du le n t  when the d e b t  se cu red  was o n ly  $ 2 , 5 0 0 ) ;  
H a r t f o r d  Acc. &  Indem n ity  C o .  v. J i rasek . 2 54  M ich . 131 , 140, 2 3 5  N .W .  8 3 6 ,  8 3 9  
( 1 9 3 1 )  (q u i tc la im  d eed  given as m ortgage  he ld  t o  b e  f r a u d u le n t  to the ex ten t  the 
v a lu e  o f  the p r o p e r t y  t ra n s fe r re d  exceeded  the indeb tedness  s e cu red ) .  I f  th e  d e b t  is 
a f r a u d u le n t  ob l ig a t io n  unde r this Act, a t ran s fe r  to  se cu re  it as w e ll as the o b l ig a t io n  
w o u ld  be  vu ln e rab le~ to~ a t ta ck  as f rau du len t .  A ' t r a n s t e r  to  satisty o r  s e c u re  an" 
a n te c e d e n t  deb t ow ed  an  ins ide r is a ls o  sub jec t to  a v o id an ce  unde r the c o n d i t i o n s !  
s p e c i f i e d  in bee. J 4 .4 l .U 4 (J ( b ) r ~
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( 3 )  S e c t io n  3 ( a )  o f  the 1 918  A c t has b e en  th ou g h t  n o t  to  re c og n iz e  that an  
u n p e r f o rm e d  p rom is e  c ou ld  cons t itu te  f a i r  c o n s id e ra t io n .  S e e  M cL a u g h l in ,  
A p p l i c a t i o n  o f  the U n i f o rm  F ra u d u le n t  C on v e y a n c e  A c t ,  4 6  H a r v . L  R e v .  4 0 4 ,  4 14  
( 1 9 3 3 ) .  C o u r t s  cons t ru ing  these p rov is ion s  o f  the p r i o r  law  n e ve r th e le s s  h ave  he ld  
u n p e r f o rm e d  p rom is e s  to cons t itu te  v a lu e  in a v a r ie ty  o f  c i rcum s tances . S e e ,  e.g., 
H a r p e r  v. L l o y d ’s Fac to rs . Inc.. 2 1 4  F .2d  6 6 2  ( 2 d  C i r .  1 9 5 4 )  ( t r a n s f e r  o f  m o n e y  f o r  
p r om is e  o f  f a c t o r  to  d iscoun t t r a n s f e r o r ’s p u rc h a s e -m on e y  n o te s  g iven  to  f u r  d e a le r ) ;  
S c h le c h t  v. Sch lech t .  168 M inn . 168, 1 76 -77 , 2 0 9  N .W .  8 8 3 ,  8 8 6 - 8 7  ( 1 9 2 6 )  ( t r a n s f e r  
f o r  p r o m is e  to  m a k e  repa i rs  an d  im p ro v em en ts  o n  t r a n s f e r o r ’s h o m e s t e a d ) ;  F a rm e r ’s 
F .xchanee  B a n k  v. O n e id a  M o t o r  T ru c k  C o . .  2 0 2  W is .  2 6 6 ,  2 3 2  N .W .  5 3 6  ( 1 9 3 0 )  
f t r a n s f e r  in c on s id e ra t io n  o f  a s sum p t ion  o f  c e r ta in  o f  t r a n s f e r o r ’s l iab i l i t ie s ) ;  see a lso  
H u m m e l  v. C e rn ockv^  161 FT2d~685 (7 th  C ir .  1 0 4 7 )  ( t r a n s f e r  in c o n s id e ra t io n  o f  cash, 
a s s u m p t io n  o f  a m ortgage , p a ym en t o f  c e r ta in  debts , a n d  a g re e m e n t  to  p a y  o th e r  
d e b t s ) .  L ik ew is e  a t ran s fe r  in c o n s id e ra t io n  o f  a n e g o t ia b le  n o te  d is c oun tab le  at a  
c o m m e rc ia l  b a n k ,  o r  the pu rch ase  f r o m  an  e s tab l ish ed , s o lv e n t  in s t itu t ion  o f  an in su r ­
a n c e  po l ic y ,  annu ity , o r  c on trac t to p ro v id e  c a re  and  a c c o m m o d a t io n s  c le a r ly  a p p ea rs
to  be  f o r  v a lu e .  O n  the o t h e r  hand , a t r a n s fe r  f o r  a n  u n p e r f o rm e d  p rom is e  by a n L  
i n d iv id u a l to  s u p p o r t  a p a ren t  o r  o t h e r  t r a n s fe r o r  has g e n e r a l l y  b e en  h e ld  v o id ab le  C  

a r a  f r a u d  o n  c red i to rs  o f  the t r a n s fe ro r .  S ee , e.g., S p r in g f i e ld  Ins. C o .  v. F ry . 2 6 7  J  

K S u p p -  6 9 i  (N .D .U k i a .  I'-Jb/'y. S a n d le r  v. P a r l a p ia n o . 2 3 6  A p p .D i v .  70 , 2 5 8  N .Y .S u p p .
8 8  ( 1 s t  D e p ’ t 1 9 3 2 ) ;  W a rw ic k  M un ic ip a l  E m p lo y e e s  C r e d i t  U n i o n  v. H ig h am . 106 R . I .
3 6 3 ,  2 5 9  A .2 d  8 5 2  ( 1 9 6 9 ) ;  H u ls e th e r  v. S a n d e rs .  5 4  S .D .  4 1 2 ,  2 2 3  N .W .  3 3 5  ( 1 9 2 9 ) ;  
C o o p e r  v . C o o p e r .  2 2  T e n n .A p p .  4 7 3 ,  4 7 7 ,  1 24  S .W .2 d  2 6 4 ,  2 6 7  ( 1 9 3 9 ) ;  N o t e ,  R igh ts  
o f  C r e d i t o r s  in P ro p e r ty  C o n v e y e d  in C o n s id e ra t io n  o f  F u tu r e  S u p p o r t ,  45  Iow a  
L . R e v .  5 4 6 ,  5 5 0 - 6 2  ( 1 9 6 0 ) .  T h is  Act a d op t s  the v iew  ta k e n  in the ca se s cited in 
d e t e rm in in g w h e th e r  an u n p e r fo rm e d  p rom is e  is v a lu e .

( 4 )  S u b se c t ion J^ ]_ re je c ts j th e  ru le  o f  such  cases as D u r r e t t  v . W a sh in g to n  Nat .
In s .  C o . .  6 2 1  F .2 d  2 0 l p t n  C i r . i y a u j^ n o n ju d i c i a l  f o r e c lo s u r e  o f  a m o r tg a g e  av o id ed  
as a f r a u d u le n t  t ra n s fe r  when the p r o p e r t y  o f  a n  in s o lv en t  m o r t g a g o r  was s o ld  f o r  less 
th a n  7 0 %  o f  its fa i r  v a lu e ) ,  a n d  A b ram s o n  v. L a k e w o o d  B a n k  &  T ru s t  C o . .  6 4 7  F .2d  
5 4 7  ( 5 t h  C i r .  1 9 8 1 ) ,  cert, d e n ied ,  4 5 4  U .S .  1 1 6 4  ( 1 9 8 2 )  ( n o n ju d ic i a l  f o r e c lo s u r e  he ld  
to  b e  f r a u d u le n t  t ran s fe r  i f  m ad e  w ith ou t f a i r  c o n s id e r a t io n ) .  S u b se c t io n  ( b )  adop ts  
th e  v iew  ta ken  in Lawye rs T i t le  Ins. C o r p .  v . M a d r id  (In re M a d r id ) .  2 1  B .R .  4 2 4  
( B .A .P .  9 th  C i r .  1 9 8 2 ) ,  a f f d  o n  a n o th e r  g ro u n d ,  7 2 5  F .2 d  1 1 9 7  ( 9 t h  C ir .  1 9 8 4 ) , that th e  ^  

p r i c e  b id  at a pub lic  fo re c lo su re  sa le  d e te rm in e s  the f a i r  v a lu e  o f  the p r o p e r t y  so ld . 
S u b s e c t io n  ( b )  p resc r ibes the ettec t o t  a sa le  m ee t in g  its r e q u i rem en t s ,  w h e th e r  th e  
asse t s o ld  is p e rs o n a l  o r  re a l  p ro p e r ty .  T h e  ru le  o f  th is subsec t ion  a p p l ie s  to a 
f o r e c lo s u r e  by sa le  o f  the in te res t o f  a v e n d e e  un de r  a n  in s ta l lm e n t  lan d  con trac t in 
a c c o rd a n c e  w ith  app lic ab le  law  that re q u i re s  o r  p e rm its  the f o r e c lo s u r e  to b e  e f fe c ted
by  a s a le  in the sam e m an n e r  as the f o r e c lo s u r e  o f  a m o r tg a g e .  S e e  G .  O s b o rn e ,  G .  
N e ls o n ,  &  D .  W h itm an ,  R e a l  E s ta te  F in an ce  L aw  8 3 - 8 4 ,  9 5 - 9 7  ( 1 9 7 9 ) .  T h e  p rem ise  
o f  the sub sec t ion  is that "a sa le  o f  the c o l l a t e r a l  by th e  s e c u re d  p a r ty  as the  n o rm a l
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c o n s e q u e n c e  o f  d e f a u lt ... [ i s ] the sa fes t way o f  es tab lish ing the fa i r  v a lu e  o f  the 
c o l l a t e r a l .... 2  G .  G i lm o r e ,  S e c u r i t y  In te res ts  in P e rs o n a l  P r o p e r t y  1 2 27  ( 1 9 6 5 ) .

I f  a  l ien  g iven an  in s id e r  f o r  a  p re sen t cons ide ra t ion  is not p e r fe c te d  as against 
a  s u b s e q u e n t  b o n a  f ide  p u rc h a s e r  o r  is so  p e r fec ted  a f te r  a d e lay  fo l low in g  ar. e x te n ­
s io n  o f  c r e d i t  se cu red  by the  l ie n , f o r e c lo s u re  o f  the lien may re su lt in a t r a n s fe r  f o r  
a n  a n te c e d e n t  d eb t that is v o id a b le  u n d e r  Sec . 3 4 .4 1 .0 4 0 (b ) ,  infra. Sub sec t ion  ( b )  
d o e s  n o t  a p p ly  to  an  a c t io n  u n d e r  Sec . 3 4 . 4 1 .0 3 0 ( a ) ( 1 )  to avo id  a t r a n s fe r  o r  
o b l ig a t i o n  becau se  m ad e  o r  in c u r re d  w ith ac tua l in ten t to h inde r ,  d e lay , o r  d e f r a u d  
an y  c r e d i t o r .

( 5 )  S u b se c t io n  ( c )  is a n  a d a p ta t i o n  o f  § 5 4 7 ( c ) ( 1 )  o f  the B a n k ru p tc y  C od e .  A  
t r a n s fe r  t o  an  in s ide r f o r  a n  a n te c ed en t  deb t may be vo id ab le  u n d e r  Sec . 3 4 . 4 1 .- 
0 4 0 ( b ) ,  infra.

Sec . 3 4 .4 1 .0 3 0 .  T h is  s e c t ion  desc r ib es  the trans fe rs  that a r e  f r a u d u le n t  as to  
p r e s e n t  a n d  fu tu r e c red i to rs  a n d  s e ts o u t  fa c to rs  that may be given c o n s id e ra t io n  in 
d e t e rm in in g  w h e th e r  the re q u is i te  in ten t to  d e f ra u d  was p resen t .

O F F I C I A L  C O M M E N T A R Y

( 1 )  P a ra g ra p h  ( a ) ( 1 )  is d e r iv e d  f r o m  § 7  o f  the 1918  Act. F a c to rs  a p p ro p r ia t e  
f o r  c o n s id e ra t io n  in d e te rm in in g  ac tu a l in ten t unde r p a rag rap h  ( a ) ( 1 )  a r e  spec i f ied  
in su b se c t io n  ( b ) .

( 2 )  P a r a g ra p h  ( a ) ( 2 )  is d e r i v e d  f r om  §§ 5 and 6  o f  the 1918  A c t but substitu tes 
" r e a s o n a b ly  eq u iv a le n t  v a lu e "  f o r  " fa i r  cons ide ra t ion ."  T h e  t r a n s fe r e e ’s g o o d  fa ith  was 
an  e le m e n t  o f  " fa i r  c o n s id e ra t io n "  as d e f in e d  in § 3 o f  the 1918  A c t , and  la ck  o f  fa i r  
c o n s id e ra t io n  w as o n e  o f  th e  e lem en t s  o f  a f r a u d u le n t  t ra n s fe r  as d e f in e d  in f o u r  
s e c t ion s  o f  tha t Ac t . T h e  t r a n s f e r e e ’s g o od  faith is i r re le v an t to a  d e te rm in a t io n  o f  
th e  a d e q u a c y  o f  the  c o n s id e ra t io n  u n d e r  the new  Act, but lack  o f  g o od  fa i th  m ay  be  
a  bas is  f o r  w ith h o ld in g  p r o t e c t i o n  o f  a  t ran s fe re e  o r  ob l igee  unde r  Sec . 3 4 .4 1 .0 7 0 ,  
infra.

( 3 )  U n l i k e  the 1918 A c t  as o r ig in a l ly  p rom u lg a te d ,  this A c t d o e s  n o t  p resc r ibe  
d i f f e r e n t  tests w hen  a t r a n s fe r  is m a d e  f o r  the pu rp o se  o f  security  an d  when  it is 
in t e n d e d  to  be  ab so lu te .  T h e  p rem is e  o f  this Act is that w hen  a t r a n s fe r  is f o r 
s e cu r i t y  o n ly ,  th e  e q uity o r  v a lu e  o f  the asset that exc e eds the am o u n t  o f  the d eb t 
se c u re d  r em a in s  av a i la b le  to  u n se c u re d  c red i to rs  and thus canno t b e  re g a rd ed  as the _ 
su b je c t  o f  a f r a u d u le n t  t r a n s fe r  m e r e ly  because  o f  the en cum b ran ce  re su lt ing  f r o m  
T n rc j th e rW is iT va lid  security  t r a n s f e r. D is p rop o r t io n  be tw een  the v a lu e  o f  the asset 
s e c r r rm g ' tn e  d eb t and  the s ize  o f  the deb t secu red  does not, in the ab sence  o f  
c i rc um s tan c e s  ind ica ting a p u rp o s e  to  h inde r ,  de lay, o r  d e f raud  c red i to rs ,  const itu te



a n  im pe rm is s ib le  h ind rance to  the e n fo r c e m e n t  o f  o t h e r  c re d i to r s ’ rights against the 
d e b to r - t r a n s f e r o r .  Cf  A S  4 5 .0 9 .3 11  ( U n i f o r m  C o m m e rc ia l  C o d e ) .

( 4 )  S u bp a ra g ra ph  ( a ) ( 2 ) ( A )  o f  th is s e c t io n  is a n  a d ap ta t io n  o f  § 5 o f  the 1 9 1 8  
A c t ,  bu t substitu tes "u n rea sonab ly  sm a l l  [a sse ts ]  in re la t io n  to  the bus iness o r  
t r a n s a c t io n "  f o r  "u n rea sonab ly  sma ll c a p i ta l . "  T h e  re fe re n c e  to  "cap ita l" in the 1 9 1 8  
A c t  is am b iguou s  in that it may r e fe r  t o  ne t w o r t h  o r  to  the p a r  va lu e  o f  s t o c k  o r  to  
th e  c o n s id e ra t io n  rece ived f o r  s tock  issued . T h e  sp ec ia l mean ings o f  "c ap ita l"  in 
co r p o r a t i o n  law  have no  re le v ance  in th e  law  o t  t rau d u len t  t ra n s fe rs . T h e  
s u b p a ra g ra p h  focuses a t ten t ion  on  w h e th e r  th e  a m o u n t  o f  a l l  the assets re ta in e d  by 
the  d e b t o r  was inadequate , ie., u n r e a s o n a b ly  sm a l l ,  in light o f  the needs  o f  the 
bu s ines s  o r  transac t ion  in which the d e b t o r  w as engaged  o r  ab ou t to engage .

( 5 )  Subsec t ion  ( b )  is a n onexc lu s iv e  c a ta lo g u e  o f  fa c to rs  a p p ro p r ia t e  f o r  
c o n s id e ra t io n  by the cou rt in d e te rm in in g  w h e th e r  the  d e b to r  had an ac tua l in ten t to  
h in d e r ,  d e lay , o r  d e f raud  one  o r  m o r e  c r e d i t o r s .  P r o o f  o f  the existence o f  any  o n e  
o r  m o r e  o f  the fac to rs  en um e ra te d  in su b se c t io n  ( b )  m ay  be re le v an t ev id ence  as to  
th e  d e b t o r ’s ac tua l intent, but does n o t  c r e a t e  a  p re s u m p t io n  that the d e b to r  has 
m a d e  a f r a u d u le n t  t ran s fe r  o r  in cu r re d  a f r a u d u le n t  o b l ig a t ion .  T h e  list o f  fa c to r s  
in c lu d e s  most o f  the badges o f  f r a u d  tha t h a v e  b e en  re cogn ized  by the c ou r ts  in 
c o n s t ru in g  and  app ly ing  the S ta tu te  o f  13 E l i z a b e t h  a n d  § 7 o f  the 1918 A c t .  P r o o f  
o f  th e  p re sence  o f  ce rta in badges in c o m b in a t io n  es tab lish es  f r a u d  conc lu s ive ly  -- i.e., 
w ith o u t  re g a rd  to  the ac tua l in tent o f  th e  p a r t i e s  -  w h en  they  concu r as p r o v id e d  in 
( a ) ( 2 )  o f  this sec tion  o r  in Sec. 3 4 .4 1 .0 4 0 .  T h e  fac t th a t a t r a n s fe r  has b een  m ad e  to  
a re la t i v e  o r  to  an  a f f i l ia ted  c o rp o ra t io n  has n o t  b e en  re g a rd e d  as a badge o f  f r a u d  
s u f f ic ie n t  to  w a r ra n t  avo idance when u n a c c om p an ie d  by any o th e r  ev idence o f  f r a u d .  
T h e  c ou r t s  have un i fo rm ly  recogn ized , h ow e v e r ,  that a t r a n s fe r  to a c lo se ly  r e la t e d  
p e r s o n  w a rran ts  c lose sc ru t iny o f  th e  o t h e r  c i rc um s tance s ,  inc lud ing the n a tu re  a n d  
e x te n t  o f  the con s id e ra t io n  exchanged . S e e  1 G .  G le n n ,  F r a u d u le n t  C onveyan ce s  a n d  
P r e f e r e n c e s  § 3 0 7  (R e v .  ed . 1 9 40 ) .  T h e  s e c o n d ,  th ird , fo u r th ,  and  fifth fa c to rs  l is ted  
a r e  a l l  ad ap ted  f r o m  the classic c a ta lo gu e  o f  b adg e s  o f  f r a u d  p ro v id ed  by L o r d  C o k e  
in T w v n e ’s Case . 3 C o k e  80b , 7 6  E n g .R e p .  8 0 9  ( S t a r  C h a m b e r  1 601 ) .  L o r d  C o k e  a l s o  
in c lu d ed  the use o f  a trust and the re c i ta t io n  in the  in s t rum en t  o f  t ran s fe r  th a t it "was 
m a d e  hones t ly , tru ly , and  bona  fide," bu t  th e  u se  o f  th e  trust is f rau du len t  o n ly  w h en  
a c c om p an ie d  by e lem en ts  o r  badges s p ec i f ie d  in this A c t ,  an d  rec ita ls  o f  "g o o d  fa i th "  
c a n  n o  lo n g e r  b e  rega rded  as s ign if icant e v id e n c e  o f  a  f r a u d u le n t  intent.

( 6 )  In  cons ide r ing  the fac to rs  l is ted  in su b se c t io n  ( b ) a cou rt  sh ou ld  e v a lu a te  
a l l  th e  re le v ant c i rcumstances invo lv ing  a c h a l le n g e d  t r a n s fe r  o r  o b l ig a t io n .JT h u s  the  
c o u r t  m ay  a p p ro p r ia te ly  take in to a c c o u n t  a l l  ind ic ia  negativ ing as w e l l as th ose  
suggest ing  'fraud , as i l lu stra ted In the fo l lo w in g  r e p o r t e d  cases:

January 21, 1994
Page 11

( a )  W h e th e r  the t ra n s fe r  o r  o b l ig a t io n  was to an  insider: S a lo m o n  v. 
K a is e r  (In re K a is e rL  7 2 2  F .2d  1574 , 1 5 8 2 - 8 3  ( 2 d  C ir .  1 9 8 3 )  ( in so lv en t  d e b t o r ’ s
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pu rch a se  o f  two re s id ences  in th e  n am e  o f  his sp ou se  and the c re a t io n  o f  a 
d u m m y  c o rp o r a t io n  f o r  the p u rp o s e  o f  c o n ce a l in g  assets h e ld  to  ev idence 
f r a u d u le n t  in ten t ) ;  B a n n e r  C o n s t ru c t i o n  C o r p .  v. A rn o ld .  1 28  S o .2d  893  
(F la .D i s t .A p p .  1 9 6 1 )  (a s s ig nm en t  by  o n e  c o rp o r a t i o n  to  a n o th e r  hav ing identi­
ca l d i re c to rs  an d  s t o c k h o ld e r s  c on s t i tu te d  a  badge  o f  f r a u d ) ;  T ra v e le rs  
In d em n i ty  C o .  v. C o rm a n e y ,  2 5 8  I ow a  2 3 7 ,  138  N .W .2 d  5 0  ( 1 9 6 5 )  ( t ra n s fe r  
be tw een  spouses sa id to  be a c i rc um s ta n c e  that sh ed  susp ic ion  o n  th e  t rans fe r  
a n d  that w ith o t h e r  c i rc um s tance s  w a r r a n t e d  a v o id a n c e ) ;  H a th ew a v  v. H a n s o n. 
2 3 0  Iow a  386 , 2 9 7  N .W .  8 2 4  ( 1 9 4 1 )  ( t r a n s f e r  f r o m  p a ren t  to  ch i ld  said to 
r e q u i re  a crit ica l e x am in a t io n  o f  s u r r o u n d in g  c ircum stances , wh ich , toge the r 
w ith  o t h e r  indicia o f  f rau d , w a r r a n t e d  a v o id a n c e ) ;  L u m pk in s  v. M cPh e e .  59  
N .M .  4 4 2 ,  2 8 6  P .2 d  2 9 9  ( 1 9 5 5 )  ( t r a n s f e r  f r o m  d a u g h te r  to m o th e r  said to be 
ind ica tive  o f  f r a u d  but t r a n s fe r  h e ld  n o t  to  be f r a u d u le n t  due  to  adequacy  o f  
c o n s id e ra t io n  an d  d e l iv e ry  o f  p o sse ss ion  by t r a n s fe r o r ) .

( b )  W h e th e r  the  t r a n s f e r o r  re ta in ed  possess ion  o r  c o n t r o l  o f  the 
p r o p e r t y  a f te r  th e  t r a n s fe r :  H a r r i s  v. S h aw . 2 2 4  A r k .  150, 2 7 2  S .W .2 d  53 
( 1 9 5 4 )  ( r e t e n t io n  o f  p r o p e r t y  by  t r a n s f e r o r  sa id  to  be  a badge  o f  f rau d  and , 
to g e th e r  with o t h e r  badges , to  w a r r a n t  a v o id an ce  o f  t r a n s fe r ) ;  S tephen s  v. 
R e e in s t e in , 8 9  A la .  5 6 1 ,  8  So . 6 8  ( 1 8 9 0 )  ( t r a n s f e r o r ’s re ten t io n  o f  c o n t r o l  and 
m an ag em en t  o f  p r o p e r t y  a n d  bus iness  a f t e r  t r a n s fe r  h e ld  m a te r ia l  in 
d e te rm in in g  t r a n s fe r  tc  be  f r a u d u le n t ) ;  A l le n  v. M a s s e y . 84  U .S .  ( 1 7  W a l l . )  351 
( 1 8 7 2 )  ( jo in t  po sse ss ion  o f  f u rn i t u r e  by t r a n s fe r o r  and  t r a n s fe re e  cons ide red  
in h o ld in g  t r a n s fe r  to  be  f r a u d u le n t ) ;  W a r n e r  v. N o r to n .  61 U .S .  ( 2 0  H ow . )  
4 4 8  ( 1 8 5 7 )  ( s u r r e n d e r  o f  p osse ss ion  by t r a n s fe r o r  d e em ed  to  n ega te  a l leg a ­
t ion s  o f  f r a u d ) .

( c )  W h e t h e r  the t r a n s fe r  o r  o b l ig a t io n  was c o n c e a le d  o r  disc losed : 
W a l t o n  v. F irs t N a t i o n a l  B a n k .  13 C o lo .  265 , 2 2  P . 4 4 0  ( 1 8 8 9 )  ( a g re em en t  
b e tw een  pa rt ie s  to  c o n c e a l  th e  t r a n s fe r  f r o m  the pub lic  said to  b e  on e  o f  the 
s t ronges t badges o f  f r a u d ) ;  W a r n e r  v. N o r t o n .  61 U .S .  ( 2 0  H o w . )  4 4 8  ( 1 8 5 7 )  
( a l th o u g h  sec recy  sa id  to  be  a  c i rc um s tan ce  f r o m  which , w hen  c o u p le d  with 
o t h e r  badges, f r a u d  m a y  be  in f e r r e d ,  t r a n s fe r  was he ld  no t to  b e  f rau du le n t  
w h en  m ad e  in g o o d  fa ith  a n d  t r a n s fe r o r  s u r r e n d e re d  p o s s e s s io n ) ;  W .T .  
R a le ig h  C o .  v. B a rn e t t .  2 5 3  A la .  4 3 3 ,  4 4  S o .2 d  5 8 5  ( 1 9 5 0 )  ( f a i l u r e  to  re co rd  
a d e ed  in i tse l f  sa id  n o t  t o  e v id en c e  f ra u d ,  a n d  t r a n s fe r  h e ld  no t to  be 
f r a u d u le n t ) .

( d )  W h e th e r ,  b e fo r e  th e  t r a n s fe r  was m ad e  o r  ob l ig a t io n  w as  incu rred , 
a c re d i to r  sued o r  th re a te n e d  to  su e  the d e b to r :  H a r r i s  v. Shaw , 2 2 4  A rk .  150, 
2 7 2  S .W .2 d  5 3  ( 1 9 5 4 )  ( t r a n s f e r  h e ld  to  be f r a u d u le n t  when cau sa l ly  connec ted  
to  p endency  o f  l i t ig a t ion  and a c c om p an ie d  by o t h e r  badges o f  f r a u d ) ;  P e rg rem  
v. Sm ith . 2 55  S .W .2 d  4 2  ( K y .A p p .  1 9 5 3 )  ( t r a n s f e r  in an t ic ip a t ion  o f  su it d e em ed  
to  be a  badge o f  f r a u d ;  t r a n s fe r  he ld  f r a u d u le n t  when a c c om p an ie d  by
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in so lv ency  o f  t r a n s fe ro r  w ho  was re la ted  t o  t r a n s fe re e ) ;  B a n k  o f  S u n  P ra i r ie  
v. H o v ip , 2 1 8  F .Supp . 7 6 9  (W .D .A r k .  1 9 6 3 )  ( a l th o u g h  th rea t o r  p end ency  o f  
l i t ig a t ion  said to be  an  ind ica to r o f  f r a u d ,  t r a n s fe r  was he ld  n o t  to be 
f r a u d u le n t  when a d eq u a te  cons ide ra t ion  a n d  g o o d  faith w e re  sh ow n ) .

( e )  W h e th e r  the t r a n s fe r  was o f  subs tan t ia l ly  a l l  the d e b t o r ’ s assets: 
W a lb r u n  v. Babb itt . 8 3  U .S .  ( 1 6  W a l l . )  5 7 7  ( 1 8 7 2 )  (sa le  by in so lv en t  re ta i l 
s h o p  ow n e r  o f  a l l  o f  his inven to ry  in a  sing le  transac t ion  he ld  to  be  f r a u d u ­
le n t ) ;  C o le  v. M e rc an t i le  T ru s t  C o .. 133 N .Y .  164, 3 0  N .E .  8 4 7  ( 1 8 9 2 )  ( t r a n s fe r  
o f  a l l  p ro p e r ty  b e fo re  p la in t i f f  cou ld  ob ta in  a ju d gm en t  he ld to b e  f r a u d u le n t ) ;  
L u m p k in s  v. M cP h e e . 5 9  N .M . 442 , 2 8 6  P .2d  2 9 9  ( 1 9 5 5 )  (a l th o u g h  t r a n s fe r  o f  
a l l  assets said to indicate f raud , t rans fe r  h e ld  no t to  be f ra u du le n t  be cau se  fu l l 
c o n s id e ra t io n  was pa id an d  t ran s fe ro r  s u r r e n d e re d  possess ion ) .

( f )  W h e th e r  the d e b to r  had ab sc ond ed : In re T h om a s .  1 99  F . 2 1 4  
(N .D .N .Y . 1 9 1 2 )  (w hen  d e b to r  co l lec ted  a l l  o f  his m oney  and p r o p e r t y  w ith the 
in ten t to abscond , f r a u d u le n t  intent was he ld  to  be shown ).

(g )  W h e th e r  the d e b to r  had r e m o v e d  o r  concea led  assets: B e n t le y  v. 
Y o u n g . 2 1 0  F. 2 02  ( S .D .N .Y . 1 9 1 4 ) ,  a f f d ,  2 2 3  F . 5 3 6  (2 d  C i r . 1 9 1 5 )  ( d e b t o r ’s 
r e m o v a l  o f  goods f r om  s to re  to concea l th e i r  w he reabou ts  an d  to  s e l l  them  
h e ld  to r e n d e r  sa le f r a u d u le n t ) ;  C io li v. K e n o u rg io s .  59  C a l .A p p .  6 9 0 ,  211  P. 
8 3 8  ( 1 9 2 2 )  ( d e b to r ’s s a le  o f  a l l  assets a n d  sh ipm en t o f  p ro ce ed s  o u t  o f  the 
c o u n t ry  he ld to be f r a u d u le n t  no tw ith stand ing  adequacy  o f  c o n s id e ra t io n ) .

( h )  W h e th e r  the v a lu e  o f  the c o n s id e ra t io n  received by the d e b t o r  was 
r e a s o n ab ly  equ iva len t t o  the va lu e  o f  the asset t ran s fe r red  o r  the am o u n t  o f  
the ob l ig a t ion  in cu rred : T o o m a v  v. G r a h a m .  151 S .W .2d  119 (M o .A p p . 1 9 4 1 )  
( a l th o u g h  m ere  in adequacy  o f  con s id e ra t io n  sa id no t to be a badge  o f  f raud , 
t r a n s fe r  he ld  to be f r a u d u le n t  when a c c om p an ie d  by badges o f  f r a u d ) ;  T exa s  
S a n d  C o .  v. Sh ie ld . 3 8 1  S .W .2 d  48  (T e x .1 9 6 4 )  ( in adequa te  c on s id e ra t io n  said 
to  be  an ind ica to r o f  f r a u d ,  and t r a n s fe r  he ld  to  be f ra u du le n t  b ecau se  o f  
in ad equ a te  c on s id e ra t ion , pendency o f  suit, fam i ly  re la t ionsh ip  o f  t r an s fe re e ,  
a n d  fact that a l l  n o n -e x em p t  p rop e r ty  w as t r a n s fe r re d ) ;  W e ip e l  v. W o o d .  3 55  
M o .  11, 194  S .W .2 d  4 0  ( 1 9 4 6 )  (a l th o ug h  inad equa te  cons ide ra t ion  sa id  to  be 
a badge  o f  f raud , t r a n s fe r  he ld  not to  b e  f ra u du le n t  when inadequacy  no t 
g ro ss  and no t a c c om pan ied  by any o t h e r  badge  fact that t r a n s fe r  was f r o m  
fa th e r  to son he ld not su ff ic ien t to es tab lish  f r a u d ) .

( i )  W h e th e r  the d e b to r  was in so lv en t o r  became inso lven t sh o r t ly  a f t e r  
the t ra n s fe r  was m ad e  o r  ob l iga tion  w as incu rred : H a r r is  v. Shaw . 2 2 4  A rk .  
150, 2 7 2  S .W .2 d  53 ( 1 9 5 4 )  ( in so lvency  o f  t r a n s fe ro r  said to  be a badge o f  
f r a u d  and t ran s fe r  h e ld  f raudu len t w hen  accom pan ied  by o th e r  badges o f  
f r a u d ) ;  B a n k  o f  Sun P ra i r ie  v. H ov ig . 2 1 8  F .Supp . 7 6 9  (W .D .A r k .  1 9 63 )
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(a l th o u g h  the in so lv ency  o f  the d e b to r  sa id to  be  a badge  o f  f r a u d ,  t r a n s fe r  
h e ld  no t f ra u du le n t  w hen  d e b to r  was shown to be so lv en t ,  a d e q u a te  c o n s id e r ­
a t io n  was pa id , a n d  g o o d  fa ith  was shown , desp ite  the p e n d en c y  o f  su it ) ;  
W a r e h e im  v. B av l is s , 149  M d .  103, 131 A . 2 7  ( 1 9 2 5 )  ( a l t h o u g h  in s o lv en c y  o f  
d e b t o r  a c kn ow ledg ed  to b e  an  ind ica to r  o f  f ra u d , t r a n s fe r  h e ld  n o t  to  be 
f r a u d u le n t  when a d e q u a te  c o n s id e ra t io n  was pa id  and  w h e th e r  d e b t o r  was 
in so lv en t  in fac t was d o u b t fu l ) .

( j )  W h e th e r  the t r a n s fe r  o c cu r re d  sh o r t ly  b e fo r e  o r  s h o r t ly  a f t e r  a 
substan t ia l d eb t was in cu r re d :  C o m m e rc e  B a n k  o f  L e b a n o n  v. H a l l a d a l e  A  
C o r p . .  6 1 8  S .W .2 d  288 ,  2 9 2  (M o .A p p . 1 9 8 1 )  (w h en  t r a n s fe r o r s  in c u r re d  
substan t ia l deb ts n e a r  in t im e to  the t ran s fe r ,  t r a n s fe r  was h e ld  t o  be 
f r a u d u le n t  due  to  in ad equ a te  con s id e ra t io n ,  c lo se  fam i ly  r e la t i o n s h ip ,  the 
d e b t o r ’ s re ten t ion  o f  po ssess ion , and  the fac t that a lm o s t  a l l  the d e b t o r s ’ p r o p ­
e r t y  was t r a n s fe r re d ) .

( 7 )  T he e f fe c t o f  the tw o t ra n s fe rs  desc r ib ed  in p a ra g ra p h  ( b ) ( l l ) ,  i f  n o t 
a v o id e d ,  m ay  be to p e rm it  a d e b t o r  and  a l ie n o r  to  d ep r iv e  the d e b to r  s u n s e c u re d  
c r e d i t o r s  o l  access~to the d e b t o r ’s assets f o r  the pu rp o se  o f  co l le c t ing  th e i r  claims. 
w h i le th e  d eb to r ,  the d e b t o r ’s a f f i l i a te  o r  ins ider , and  the l i e n o r  a r r a n g e  f o r  the 
'b e n e f ic ia l  use o r  d isp os i t ion  o f  th e  assets in acco rd an ce  w ith th e i r  in te res ts . T h e  k ind  
' n f  d isp o s i t io n  sought to be  r e a ch ed  h e re  is exem p li t ied  by that fo u n d  in N o r t h e r n  
P a c i f ic  C o .  v. B ovd , 2 2 8  U .S .  4 8 2  ( 1 9 1 3 ) ,  the lead ing  case in es tab lish ing  the  a b s o lu te  
p r i o r i t y  d o c t r in e  in r e o rg a n iz a t io n  law. T h e r e  the c ou rt  h e ld  that a r e o rg a n i z a t i o n  
w h e r e b y  the secu red  c red i to rs  a n d  the m an ag em en t -ow n e rs  re ta in ed  th e i r  e c o n o m ic  
in te re s ts  in a ra i l r o a d  th rough  a f o r e c lo s u r e  tha t cut o f f  c la im s o f  u n secu re d  c re d i t o r s  
a g a in s t  its assets was in e f fe c t  a f r a u d u le n t  d isp os i t ion  ( id. at 5 0 2 - 0 5 ) .  S e e  F r a n k ,  
S o m e  R e a l i s t i c  R e f le c t i o n s  o n  S o m e  A spec ts  o f  C o rp o r a t e  R e o r g a n i z a t i o n ,  19 
V a . L R e v .  5 41 ,  6 9 3  ( 1 9 3 3 ) .  F o r  cases in wh ich an an a lo g ou s  in ju ry  to  u n se c u re d  
c r e d i t o r s  was in f lic ted by a l i e n o r  and  a d e b to r ,  see J a ck son  v. S ta r  S p r i n k l e r  C o rp .  
o f  F l o r i d a ,  5 75  F .2d  1223 , 1 2 3 1 - 3 4  ( 8 th  C ir .  1 9 7 8 ) ;  H e a th  v. H e lm ic k .  1 73  F . 2 d  157, 
1 6 1 - 6 2  ( 9 t h  C i r . 1 9 4 9 ) ;  T o n e r  v. Nuss . 2 3 4  F .S .  4 5 7 ,  4 6 1 - 6 2  ( E .D . P a . 1 9 6 4 ) ;  a n d  see  In 
re S p o t le s s  T a v e rn  C o . .  Inc . , 4  F .S u p p .  7 5 2 ,  7 5 3 ,  7 5 5  ( D .M d .1 9 3 3 ) .

( 8 )  N o th ing  in sub sec t ion  f b )  is in tended  to a f fe c t  the a p p l ic a t io n  o f  
A S  4 5 .0 2 . 4 0 2 (b ) ,  A S  4 5 .0 9 .2 0 5 ,  o r  4 5 .0 9 .3 0 1 ,  o r  f o rm e r  A S  4 5 .0 6 .1 0 5  ( U n i f o r m  
C o m m e r c i a l  C o d e ) .  A S  4 5 . 0 2 . 4 0 2 (b )  re cogn ize s  the g en e ra l ly  p re v a i l in g  r u le  tha t 
r e t e n t i o n  o f  possess ion o f  g o od s  bv a  s e l le r  m ay  be f ra u du le n t ,  bu t l im i ts  th e 
a p p l i c a t io n  o f  the ru le  by  negat ing  any  im pu ta t io n  o f  f r a u d  f r o m  " r e t e n t io n  o f  
p o s s e s s io n  in g ood  ia itn  and  c u r r e n t  c ou rs e  o f  t rade  by a m e rch an t  s e l l e r  f o r  a  
c o m m e rc ia l l y  re a son ab le  t im e a f t e r  a sa le  o r  id en t i f ica t ion ."  A S  4 5 .0 9 .2 0 5  exp lic i t ly  
n eg a te s  an y  im pu ta t ion  o f  f raud  f r o m  the g ran t  o f  l ib e r ty  by a secu red  c r e d i t o r  to  a 
cf e b t o r  t o  use, com m ing le , o r  d isp o se  o f  p e r s o n a l  p r o p e r t y  c o l la te ra l  o r  to  a c c o u n t f o r  
its p r o c e e d s .  T h e  sec t ion  re cogn ize s  th e t it d o e s  no t r e la x  p reva i l ing  r e q u i r e m en t s
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f o r  d e l iv e ry  o f  possess ion  by a p le d g o r .  M o r e o v e r ,  the section does no t m itigate the 
g e n e r a l  r e q u i r em en t  o f  A S  4 5 . 0 9 . 3 0 1 f a ’l f 2 )_ th a t  a nonDossessorv_securitv in te rest in 
p e r s o n a l  p r o p e r t y  must be  p e r f e c t e d  to  b e  e f fec t ive  against a levy ing c re d i to r .  
F in a l l y ,  l ik e  the 1 918  Ac t , th is A c t d o e s  n o t  p re -em p t the statutes g ove rn in g  bulfc 
t r a n s fe r s ,  such as f o rm e r  A S  4 5 .0 6  o f  the U n i f o rm  C om m e rc ia l C o d e .  C om p l ia n c e  
w ith  the  c ited sections o f  the U n i f o rm  C o m m e rc ia l  C od e  does not, h ow eve r ,  insu la te 
a t r a n s fe r  o r  o b l ig a t io n  f r o m  a v o id a n c e .  T h u s  a sa le by an inso lvent dehtnr f o r  Ipss 
th a n  a r e a s o n ab ly  e q u iv a le n t  v a lu e  w o u ld  b e  v o id ab le  unde r this Act no tw ith stand ing  
c o m p l ia n c e  w ith the U n i f o rm  C o m m e rc ia l  C o d e .

S e c  3 4 .4 1 .0 4 0 .  T h is  se c t ion  d e sc r ib e s  the trans fe rs  that a re  f r a u d u le n t  as to 
c r e d i t o r s  whose  c la im s a r o s e  b e f o r e  the  t r a n s fe r  was m ade o r  ob l iga t ion  was incu rred  
b y  th e  d e b to r .

OFFICIAL COMMENTARY

( 1 )  Subsec t ion  ( a )  is d e r iv e d  f r o m  § 4  o f  the 1918 Act. It a d h e re s  to the 
l im i t a t io n  o f  the p ro te c t io n  o f  tha t se c t ion  to  a c red i to r  who ex tended cred it b e fo re  
th e  t r a n s fe r  o r  ob l ig a t io n  d e sc r ib ed . A s p o in te d  ou t in com m en t ( 2 )  accom pany ing  
S e c .  3 4 .4 1 .0 3 0 ,  this A c t subst itu te s  " r e a s on a b ly  equ iva len t va lue" f o r  " fa i r  c o n ­
s id e ra t io n . "

( 2 )  Subsec t ion  ( b )  re n d e rs  a p r e f e r e n t i a l  t ran s fe r  -- Le., a t r a n s fe r  by an 
in s o lv e n t  d e b to r  f o r  o r  o n  ac cou n t  o f  an  an te c ed en t  deb t -- to an ins ide r v u ln e rab le  
as a  f r a u d u le n t  t r a n s fe r  w hen  the in s id e r  h ad  re a son ab le  cause to h e l ieve  that the 

•'deTno r was in so lven t .  T his sub se c t ion  a d op ts  f o r  gene ra l app lica t ion  the ru le  o f  such 
ca se s  as Jackson  S o u n d  S tud io s .  Inc . v . T ra v is .  4 7 3  F .2d  5 0 3  (5 th  C ir .  1 9 7 3 )  (secu ri ty  
t r a n s f e r  o f  c o rp o r a t i o n ’s e q u ip m en t  t o  c o rp o r a t e  p r in c ip a l ’s m o th e r  p e r fe c ted  on  eve 
o f  b a n k ru p tc y  o f  c o rp o r a t io n  h e ld  to  be  f r a u d u le n t ) ;  In re L am ie  C hem ic a l C o . .  2 9 6  
F .  2 4  ( 4 t h  C i r  1 9 2 4 ) ( c o r p o r a t e  p r e f e r e n c e  t o  c o rp o ra t e  o f f ice rs  and  d i re c to rs  he ld  
v o id a b le  by  re ce iv e r  w hen  c o r p o r a t i o n  was in so lv en t o r  near ly  so and d i re c to rs  had 
a l r e a d y  vo ted  f o r  l iq u id a t io n ) ;  S t u a r t  v. L a r s o n .  2 9 8  F . 2 2 3  (8 th  C i r  1 9 24 ) ,  no ted  3 8  
H a r v . U R e v .  521  ( 1 9 2 5 )  ( c o r p o r a t e  p r e f e r e n c e  to  d i re c to r heid v o id a b le ) .  S ee  
g e n e r a l l y  2  G .  G le n n ,  F r a u d u le n t  C on v e y a n c e s  an d  P re fe rence s  3 8 6  (R e v .  ed  1 940 ) .  
S u b s e c t io n  ( b )  o v e r ru le s  such cases as E p s te in  v. G o ld s te in .  107 F .2d  7 5 5 ,  7 5 7  ( 2 d  
C i r .  1 9 3 9 )  ( t r a n s fe r  by in so lv en t hu sb and  to  w ife  to  secu re  his debt to  h e r  susta ined 
ag a in s t  a t tack  by h u sb a n d ’s t r u s t e e ) ;  H a r t f o r d  A cc iden t &  Indemnity  C o .  v. J irasek . 
2 5 4  M ic h . 131, 139 , 2 3 5  N .W .  8 3 6 ,  8 3 9  ( 1 9 3 1 )  (m o r tg ag e  given by d e b to r  to his 
b r o t h e r  to  secu re  an  a n te c ed en t  d e b t  ow ed  the  b r o th e r  ustained as n o t  f ra u d u le n t ) .

( 3 )  Subsec t ion  ( b )  d o e s  no t ex tend  as fa r  as § 8 ( a )  o f  the 1 9 18  A c t and § 
5 4 8 ( b )  o f  the B a n k ru p tc y  C o d e  in re n d e r in g  v o id a b le  a t rans fe r o r  ob l ig a t ion  incu rred  
b y  a n  inso lven t p a r tn e rs h ip  to  a p a r tn e r ,  w h o  is an  ins ider o f  the p a r tn e rsh ip . T h e 
t r a n s f e r  to the p a r tn e r  is no t v u ln e r a b le  to a v o id an ce  unde r subsection (b j j fu n le s s lh e ^ )



^    K "  '  ^
t r a n s f e r  was f o r  an  an teceden t q eb t a n d  the p a r tn e r  had re a s o n ab le  cause to  b e l ie v e  
t h a t the p a r tn e rsh ip  was inso lven t . T h e  c ited  p rov is ion s o f  the 1918  A ct an d  the 
B a n k ru p tc y  Act m ak e  any t ra n s fe r  by a rT in so lven t pa rtn e rsh ip  to a p a r tn e r  v o id ab le .  
A v o i d a n ce o f  the p a rtn e rsh ip  t r a n s fe r  w i th ou t  re fe re n c e  to  the p a r tn e r ’s s ta te  o f  m ind  
a n d  the n a tu re  o f  the c ons ide ra t ion  ex ch ang ed  w ou ld  be undu ly ha rsh  t r e a tm en t  o f  
th e  c red ito rs  o f  the p a r tn e r  and undu ly  fa v o r a b le  to the c red ito rs  o f  the p a r tn e rs h ip .Sec 34.41.050. Th is  sec t ion  d e f in e s  the m om en ts  in t ime at wh ich w hen  a 
c la im  f o r  r e l i e f  o r  c a use o f  ac t ion  to  a v o id  a t ran s te r  o r  ob l ig a t ion  arises .

OFFICIAL COMMENTARY

( 1 )  O n e  o f  the uncerta in t ies in the law  gove rn ing  the avo idance  o f  f r a u d u le n t  
t r a n s fe r s  and  ob liga t ions is the d i f f ic u l ty  o f  d e te rm in in g  when the c la im  f o r  r e l i e f  o r  
c au se  o f  ac t ion  arises. Th is  section  c la r i f ie s  this po in t in time. F o r  t ra n s fe rs  o f  r e a l  
e s ta te , p a rag rap h  ( 1 )  fixes the t ime as the d a te  o f  pe r fec t ion  aga ins t a g o o d  fa i th  
p u rc h a s e r  f r om  the t ran s fe ro r .  F o r  t r an s fe rs  o f  Fixtures and assets cons t itu t ing  
p e rso n a lty ,  the t ime is fixed unde r p a ra g ra p h  ( 1 )  as the da te  o f  p e r fe c t io n  aga inst a 
ju d ic ia l  l ien c re d i to r  not assert ing righ ts u n d e r  this Act. P e r fe c t io n  typ ica l ly  is e f ­
fe c ted  by no tice - fi l ing , re c o rd a t io n ,  o r  d e l iv e ry  o f  unequ ivoca l po ssess ion . S e e  
A S  4 5 .0 9 .3 0 2 ,  4 5 .0 9 .3 0 4 ,  and  4 5 .0 9 .3 0 5  (secu r i ty  in te res t in p e r s o n a l  p r o p e r t y  
p e r fe c te d  by notice- fi l ing o r  d e l iv e ry  o f  possess ion  to t r a n s fe re e ) ;  4 A m e r i c a n  L aw  
o f  P r o p e r t y  §§ 17 .1 0 -1 7 .1 2  ( 1 9 5 2 )  ( r e c o rd a t i o n  o f  t ran s fe r  o r  d e l iv e ry  o f  possess ion  
to  g ran tee  re qu i re d  fo r  p e r fe c t io n  against b o n a  f ide pu rchase r f r o m  g r a n t o r ) .  T h e  
p ro v is io n  f o r  po s tp on ing  the t im e a t ra n s fe r  is m ade until its p e r fe c t io n  is an  
a d ap ta t io n  o f  § 5 4 8 ( d ) ( 1 )  o f  the B a n k ru p tc y  C od e .  W h e n  no  s teps a r e  ta k en  to  
p e r fe c t  a t ran s fe r  that ap p l ic ab le  law p e rm its  to  be  pe r fec ted , the t r a n s fe r  is d e em ed  
by p a rag rap h  ( 2 )  to  be p e r fe c ted  im m ed ia te ly  b e fo re  the filing o f  an  a c t ion  to  a v o id  
it; w ithou t such a p rov is ion  to c o v e r  th a t even tua li ty , an unpe r fe c ted  t r a n s fe r  w ou ld  
a rg u ab ly  be im m une  to a t tack . S o m e  t ran s fe rs  -- e.g., an ass ignm en t o f  a  b a n k  
accoun t , c re a t io n  o f  a security in te re s t  in m oney , o r  execu tion  o f  a m a r i t a l  o r  p r e ­
m a r i t a l  ag re em en t  f o r  the d isp os i t ion  o f  p r o p e r t y  owned  by the p a r t ie s  to  th e  a g re e ­
m en t  -- m ay not be  am en ab le  to  p e r fe c t io n  as against a  b o n a  f id e  p u rc h a s e r  o r  
ju d ic ia l  lien c red i to r .  W h e n  a t r a n s fe r  is no t pe r fec t ib le  as p rov id ed  in p a r a g ra p h  ( 1 ) ,  
th e  t ran s fe r  occurs f o r  the p u rp o se  o f  this A c t  when the t r a n s fe ro r  e f fe c t iv e ly  pa r ts  
w ith  an  in te res t in the asset as p ro v id e d  in A S  4 5 .4 1 .1 1 0 (1 2 ) ,  infra.

( 2 )  P a ra g ra p h  ( 4 )  re qu ire s  the t r a n s fe r o r  to have rights in the asset t r a n s fe r r e d  
b e fo r e  the t ra n s fe r  is m ade  f o r  the p u rp o s e  o f  this section . T h is  p r o v i s io n  m ak e s  
c le a r  that its p u rp o se  may not be c i rc um ven ted  by notice - fi l ing  o r  r e c o rd a t io n  o f  a 
d o cum en t  ev idenc ing an in te res t in an asset to be acqu ired  in the  fu tu re .  C /. 
B an k ru p tc y  C o d e  § 5 4 7 ( e ) ;  A S  4 5 .0 9 . 2 0 3 ( a ) ( 3 ) .

Page 16 ^
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( 3 )  P a r a g ra p h  ( 5 )  is new. It is in te nd ed  to re so lv e  u n c e r ta in ty  a r is ing f rom  
R u b in  v. M an u fa c tu re r s  H a n o v e r  T ru s t  C o . .  6 6 1  F .2d  979 ,  9 8 9 - 9 1 ,  9 9 7  ( 2 d  C ir .  1 981 ) ,  
i n s o f a r  as that case ho lds that an ob l ig a t io n  o f  gua ran ty  m a y  be  d e em e d  to be 
in c u r re d  when advance s  c o ve red  by the  g u a ra n ty  a re  m ad e  r a t h e r  than  when the 
g u a ra n t y  first b e c am e  e f fe c t ive  b e tw een  the parties . C o m p a r e  R o sen b e rg ,  
I n t e r c o rp o r a t e  G u a ra n t ie s  and the L aw  o f  F r a u d u le n t  C on v e y a n c e s :  L e n d e r  B ew a re , 
125  U . P a . L R e v .  2 3 5 ,  2 5 6 -5 7  ( 1 9 7 6 ) .

A n  o b l ig a t io n  may be av o id ed  as f r a u d u le n t  u nde r th is A c t  i f  it is incu rred  
u n d e r  the c ircum stances spec i f ied  in A S  3 4 . 4 1 . 0 3 0 ( a )  o r  3 4 . 4 1 . 0 4 0 ( a ) .  T h e  d e b to r  
m a y  re ce ive  re a s o n a b ly  equ iva len t v a lu e  in exchange  f o r  an  o b l ig a t io n  in cu r re d  even 
th o u g h  the b en e f i t  to  the d e b to r  is ind irec t . S e e  R ub in  v. M a n u fa c tu r e r s  H a n o v e r  
T r u s t  C o . .  661  F .2 d  at 9 9 1 -9 2 ;  W i l l i am s  v. T w in  C ity  C o . .  2 5 1  F .2 d  6 7 8 ,  6 8 1  ( 9 th  C ir .  
1 9 5 8 ) ;  R o s e n b e rg ,  supra at 2 4 3 -4 6 .

Sec. 3 4 .4 1 .0 6 0 .  Th is  sec tion  sets o u t  the rem ed ie s  a v a i la b le  to  c red i to rs .  T h e  
l is t ing  is no t exc lus ive .

OFFICIAL COMMENTARY

( 1 )  T h is  sec t ion  is d e r ived  f r om  §§ 9  a n d  10 o f  the 1 9 1S  A c t .  S e c t ion  9  o f  that 
A c t  spec i f ied  the rem ed ie s  o f  c red i to rs  w h o se  c la im s h a v e  m a tu re d ,  an d  § 10 
e n u m e ra t e d  the  rem ed ie s  av a i la b le  to  c r e d i t o r s  whose c la im s h ave  no t m a t u r e d . A  
c r e d i t o r  h o ld in g an  unm a tu red  c la im  m ay  be den ied  the right to  re ce iv e  p a ym en t  f o r  
th e  p ro ce ed s  o T IT s a le  on  execution ( u n t i l / th e  c la im  has m a tu re d ,  bu t th e  p roceed s  
m a y  be  d e p o s i ted  in cou rt  o r  in an in fe re s t -b e a r in g  accoun t p e nd in g  the m a tu r i ty  o f  
th e  cr e d i t o r ’s c la im . T h e  rem ed ie s  sp ec i f ied  in this section  a r e  n o t  exc lus ive .

( 2 )  T h e  ava i lab i l i ty  o f  an  a t ta c hm en t  o r  o th e r  p ro v is io n a l  r e m e d y  has been  
re s t r ic ted  by am endm en ts  o f  sta tu tes a n d  ru le s  o f  p ro c e d u re  to  re f le c t  v iews o f  the 
U n i t e d  States S u p r em e  C o u r t  exp re ssed  in Sn iadach  v. F am i ly  F in a n c e  C o rp .  o f  B ay  
V iew . 3 9 5  U .S .  3 3 7  ( 1 9 6 9 ) ,  and  its p ro g e n y .  Th is  ju d ic ia l  d e v e lo p m e n t  an d  the 
p r o c e d u ra l  changes that f o l low ed  in its w a k e  d o  not p re c lu d e  re s o r t  to  a t ta chm en t 
b y  a  c red i to r  in seek ing  av o id an ce  o f  a  f r a u d u le n t  t ran s fe r  o r  o b l ig a t io n .  S ee , e.g., 
B r i t t o n  v. H o w a rd  Sav . i3 an k .  7 2 7  F .2d  3 1 5 ,  3 1 7 - 2 0  (3 d  C ir .  1 9 8 4 ) ;  C o m p u t e r  Sc iences 
C o r p .  v . S c i -T e k  Inc.. 3 6 7  A .2 d  6 5 8 ,  6 6 1  ( D e l .  Supe r .  1 9 7 6 ) ;  G r e a t  L a k e s  C a rb o n  
C o r p .  v. F o n t a n a . 5 4  A .D .2 d  5 4 8 ,  3 8 7  N .Y .S . 2 d  115 (1s t D e p ’ t 1 9 7 6 ) .  P a ra g ra p h
( a ) ( 2 )  con t inues  the a u th o r i z a t io n  f o r  the use  o f  a t tachm en t c o n ta in ed  in § 9 ( b )  o f  
th e  1 9 1 8  Act, o r  o f  a s im i la r  p ro v is io n a l  r em ed y ,  when the s t a te ’s p r o c e d u re  p rov ide s  
th e r e f o r ,  sub jec t to  the const ra in ts  im p o se d  by  the due p ro ce ss  c lau ses  o f  the  U n i t e d  
S ta te s  and  sta te  const itu tions .

( 3 )  Subsec t ion s  ( a )  and  ( b )  o f  § 10 o f  the 1918 Act a u th o r i z e d  th e  cou rt ,  in 
a n  ac t ion  on  a f r a u d u le n t  t ra n s fe r  o r  o b l ig a t ion ,  to re s t ra in  th e  d e fe n d a n t  f r om
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d i s p o s in g  o f  the d e fe n d a n t ’s p r o p e r ty ,  to  ap po in t  a rece ive r to  ta ke  cha rg e  o f  the 
p r o p e r t y ,  o r  to  m ak e  any o r d e r  th e  c ircum stances may requ ire . S ec t ion  10, h ow eve r ,  
a p p l i e d  on ly  to  a c red i to r  w hose  c la im  was unm atu red . T h e re  is n o  re a s o n  to  restr ic t 
t h e  a v a i la b i l i ty  o f  these rem ed ie s  to such a c red i to r ,  and the cou r ts  have no t so  
re s t r ic t e d  th em . See , e.g., L ip s k e v  v. V o lo s h e n ,  155 Md. 139, 143*45 , 141 A t l .  4 0 2 , 
4 0 4 - 0 5 (  1 9 2 8 )  ( ju d g m en t  c r e d i t o r  g ran ted  in junct ion  against d ispos it ion  o f  p r o p e r t y  by 
t r a n s f e r e e ,  bu t a p p o in tm en t  o f  re c e iv e r  d en ied  f o r  lack o f  su ff ic ien t show ing o f  need  
f o r  such  r e l i e f ) ;  M a tthew s v. Schu she im . 3 6  M isc .2d  918 , 9 2 2 -2 3 ,  2 3 5  N .Y .S .2 d  973 , 
9 7 6 - 7 7 ,  9 9 1 - 9 2  (S u p .C t .  1 9 6 2 )  ( in ju n c t io n  and  appo in tm en t o f  re c e iv e r  g ran ted  to 
h o ld e r  o f  c la im s f o r  f ra u d , b re a ch  o f  con trac t ,  and a l im ony  a r re a rag e s ,  w h e th e r  
c r e d i t o r ’s c la im  was m a tu re  sa id  to be  im m a te r ia l ) ;  O l ip h an t v. M o o r e .  155 T enn .  
3 5 9 ,  3 6 2 - 6 3 ,  2 9 3  S .W .  5 4 1 ,  5 4 2  ( 1 9 2 7 )  ( t o r t  c red i to r  g ran ted  in junc t ion  re s tra in ing  
a l l e g e d  to r t  fe a so r 's  d ispos it ion  o f  p r o p e r t y ) .

( 4 )  A s  u n d e r  the 1 9 18  A c t , a c re d i to r  is not requ ired  to ob ta in  a  ju d gm en t  
ag a in s t  the d e b to r - t r a n s f e r o r  o r  to  have a m a tu red  claim in o r d e r  to  p ro c e e d  un de r  
s u b s e c t io n  ( a ) .  S e e  Sec. 3 4 .4 1 . 1 1 0 ( 3 )  &  ( 4 ) ,  infra', Am e r ic an  Su re ty  C o .  v. C o n n e r .  
2 5 1  N .Y .  1, 166  N .E .  783 , 6 5  A . L . R .  2 4 4  ( 1 9 2 9 ) ;  I G .  G len n , F ra u d u le n t  C onv eyan ce s  
a n d  P r e f e r e n c e s  129 (R e v .e d .  1 9 40 ) .

( 5 )  T he p rov is ion  in subsec tion  f b l  f o r  a c red ito r  to levy execu tion  on _ a  
f r a u d u le n t ly  t r a n s fe r re d  asset c o n t in ues the ava i lab i l i ty  o f  a rem edy  p ro v id ed  in § 9 ( b 1 
)f~ the 1 9 1 8  A c t . S ee  e.g.. U p la n d  v. B u rn s  L b r .  C o . .  156 M inn . 238 . 1 94  N .W .  6 3 6  
1 9 2 3 ) ;  M o n t a n a  A ss ’ n o f  C re d i t  M an a g em en t  v. H e rge rt ,  181 M on t .  4 4 2 ,  4 4 9 ,  4 5 3 ,

5 ^ 3  P .2 d  1059 , 1063 , 1065 ( 1 9 7 9 ) ;  C o rb e t t  v. H un te r .  2 9 2  P a .S upe r .  123 , 128, 4 3 6  
A . 2 d  1036 , 1038  ( 1 9 8 1 ) ;  see a ls o  A m e r ic a n  S u re ty  C o .  v. C on n e r .  2 5 1  N .Y .  1, 6, 166 
N . E .  7 8 3 ,  784 , 6 5  A .L .R .  2 4 4 ,  2 4 7  ( 1 9 2 9 )  ( " I n  such circumstances he [ the  c red i to r ]  
m ig h t  f in d  it necessary  to  in d em n i fy  the s h e r i f f  and , when the se izu re  was e r ro n e o u s ,  
a s s u m e d  the r isk  o f  e r r o r " ) ;  M cL au g h l in ,  A p p l ic a t io n  o f  the U n i f o rm  F ra u d u le n t  
C o n v e y a n c e  A c t , 4 6  H a r v . i l  R e v .  4 0 4 ,  4 4 1 - 4 2  ( 1 9 3 3 ) .

( 6 )  T he rem ed ie s  sp ec i f ied  jn this^sec t ion . l ik e  those en um e ra ted  in §§ 9  and  
1 0  o f  th e  1 918  A c t , a r e ^ u m u la t i y e T IL in d  v. O .  N . Johnson  C o . ,  2 0 4  M inn . 30 , 40 , 2 8 2

6 6 1 ,  6 6 7 ,  1 19  A .U R 7 9 4 t T (T 9 3 9 )  ( U n i f o rm  F raudu le n t  C onveyance  A c t  he ld  n o t  
t o  im p a i r  o r  l im it ava i lab i l i ty  o f  the "o ld  p ract ice" o f  ob ta in ing ju d g m en t  and  
e x e c u t i o n  re tu rn e d  unsat is f ied b e fo r e  p ro c e e d in g  in equity to  set aside a  t r a n s fe r ) ;  
C o n e m a u g h  I r o n  W o rk s  C o .  v. D e l a n o  C o a l  C o . .  Inc.. 2 9 8  Pa . 182, 186, 148  A- 94 , 
9 5  ( 1 9 2 9 )  ( U n i f o rm  F ra u d u le n t  C on v e y a n c e  A c t he ld  to give an "add it iona l o p t io n a l  
r e m e d y "  and  n o t  to "d ep r iv e  a c r e d i to r  o f  th e  right, as fo rm e r ly ,  to  w o rk  o u t  his 
r e m e d y  at law " ) ;  1 G .  G le n n ,  F r a u d u le n t  C onv eyan ce s  and P re fe rence s  120, 130, 150  
( R e v . e d .  1 940 ) .

S e c  3 4 .4 1 .0 7 0 .  T h is  sec t ion  sets o u t  th e  de fenses ava i lab le  to, the p o ten t ia l  
l ia b i l i t y  o f ,  and  p ro tec t ion s  a v a i la b le  f o r ,  a t ran s fe re e .
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( 1 )  Sub sec t ion  ( a )  s ta tes the ru le  that app lie s  w hen  the  t r a n s fe r e e  e s tab li sh e s  
a c om p le te  d e fe n se  to the ac t ion  f o r  a vo id an ce  based o n  Sec . 3 4 . 4 1 . 0 3 0 ( a ) ( 1 ) .  T h e  
subsec t ion  is an  a d a p ta t i o n  o f  the excep tion  stated in § 9  o f  th e  1 9 18  A c t .  T h e  
pe rso n  w ho  invokes  this d e fe n se  ca rr ie s  the bu rden  o f  e s tab lish ing  g o o d  fa i th  a n d  the 
r e a s o n ab le  eq u iv a le n ce  o f  the c on s id e ra t io n  exchanged . C h o r o s t  v . G r a n d  R a p id s  
F a c to ry  S h ow ro om s .  Inc.. 7 7  F .S u pp . 2 7 6 ,  2 8 0  (D .N .J .  1 9 4 8 ) ,  a f fd  1 72  F .2 d  3 2 7 ,  3 2 9  
(3 d  C i r .  1 9 49 ) .

( 2 )  Subsec t ion  ( b )  is d e r iv ed  f r o m  § 5 5 0 ( a )  o f  the B a n k ru p t c y  C o d e .  T h e  
va lu e  o f  the asset t r a n s fe r re d  is l im ited  to  the va lu e  o f  the le v ia b le  in te re s t  o f  th e  
t r a n s fe ro r ,  exc lus ive o f  any  in te res t e n cum be red  by a v a l id  l ien . S e e  Sec . 3 4 .4 1 . -  
1 1 0 (2 ) ,  infra.

T h e  re q u i r em en t  o f  § 5 5 0 ( b ) ( 1 )  o f  the B a n k ru p tc y  C o d e  th a t  a  t r a n s fe r e e  b e  
"w ithou t k n ow ledge  o f  the v o id ab i l i ty  o f  the t ran s fe r"  in o r d e r  to  be  p r o te c te d  has 
b een  om it te d  as in a p p ro p r ia t e .  K n ow le d g e  o f  the facts r e n d e r in g  th e  t r a n s fe r  
vo id ab le  w ou ld  be inconsisten t with the g o od  fa ith  that is r e q u i r e d  o f  a  p r o te c te d  
t ran s fe re e .  K n ow le d g e  o f  th e  vo id ab i l i ty  o f  a t ran s fe r  w o u ld  s e em  to  in v o lv e  a le g a l  
conc lu s ion . D e te rm in a t io n  o f  the v o id ab i l i ty  o f  the t r a n s fe r  o u gh t  n o t  to  r e q u i r e  the 
cou r t  to  inqu ire  in to  the leg a l soph is t ica t ion  o f  the t r a n s fe re e .

( 3 )  Subsec t ion  ( c )  is new. T h e  m easu re  o f  the r e c o v e ry  o f  a d e f r a u d e d  
c red i to r  against a f r a u d u le n t  t ra n s fe re e  is usua l ly  l im ited  to  the  v a lu e  o f  th e  asse t 
t r a n s fe r re d  at the t ime o f  the t ran s fe r .  See , e.g., U n i t e d  S ta te s  v. F e tn o n .  6 4 0  F . 2 d  
609 , 611  ( 5 th  C i r .  1 9 8 1 ) ;  H a m i l t o n  N a t ' l  B a n k  o f  B o s to n  v. H a ls t e a d .  1 3 4  N .Y .  5 2 0 ,  
31 N .E .  9 0 0  ( 1 8 9 2 ) ;  cf. B u f fu m  v. P e te r  B a rc e lo u x  C o . .  2 8 9  U .S .  2 2 7  ( 1 9 3 2 )  
( t r a n s f e r e e ’s o b je c t io n  to  t r ia l c o u r t ’s aw a rd  o f  h ighest v a lu e  o f  asset b e tw e en  the  
da te  o f  the t r a n s fe r  and  the da te  o f  th e  de c re e  o f  a v o id an c e  re je c te d  b e c au se  a n  
aw a rd  m ea su red  by v a lu e  as o f  t ime o f  th e  t ra n s fe r  p lu s in te re s t  f r o m  that d a te  w o u ld  
have b e en  la rg e r ) .  T h e  p rem ise  o f  subsec t ion  ( c )  is tha t ch anges  in v a lu e  o f  the asse t 
t r a n s fe r re d  that o c c u r  a f te r  the t r a n s fe r  sh ou ld  o rd in a r i ly  n o t  a f fe c t  th e  a m o u n t  o f  th e  
c r e d i t o r ’s re cove ry . C ircum stances  m ay  re q u i re  a d e p a r tu r e  f r o m  tha t m e a su r e  o f  the 
re cove ry , h ow eve r ,  as the cases dec ided  un de r  the 1 9 1 8  A c t  a n d  o t h e r  law s d e r iv e d  
f r o m  the S ta tu te  o f  13 E l i z a b e th  i l lu s t ra te .  T hu s , i f  the v a lu e  o f  the asset a t  th e  t im e  
o f  levy  and  sa le  to  e n fo rc e  the ju d gm en t  o f  the c r e d i t o r  has b e en  e n h an c e d  by 
im p ro v em en ts  o f  the asset t r a n s fe r re d  o r  d ischarge o f  l ien s  o n  the p r o p e r t y ,  a g o o d  
fa ith  t ra n s fe re e  sh ou ld  be  re im bu rs ed  f o r  the ou t la y  f o r  such  a p u rp o s e  t o  th e  ex ten t  
the sa le  p ro ce ed s  w e re  inc reased  th e reby . S e e  B a n k ru p tc y  C o d e  § 5 5 0 ( d ) ;  J a n s o n  
v. S ch ie r .  375  A .2 d  1 1 5 9 ,1 1 6 0  (N .H .  1 9 7 7 ) ,  A n n o .  8 A . L R .  5 2 7  ( 1 9 2 0 ) .  I f  th e  v a lu e  
o f  the asset has b een  d im in ished  by se ve ran ce  and  d isp o s i t ion  o f  t im b e r  o r  m in e r a ls  
o r  Fixtures, the t ra n s fe re e  sh ou ld  be l ia b le  f o r  the am o u n t  o f  th e  re su lt ing  re d u c t io n .  
S e e  D a m a z o  v. W ah b v .  2 6 9  M d . 252 , 2 5 7 ,  3 05  A .2 d  138, 1 4 2  ( 1 9 7 3 ) .  I f  the t r a n s fe r e e
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h a s  c o l le c te d  ren ts , ha rve s ted  c ro p s ,  o r  d e r iv e d  o t h e r  in com e  f rom  the use o r  
o c c u p a n c y  o f  th e  asset a f t e r  th e  t r a n s fe r ,  the l iab i lity  o f  th e  t ran s fe ree  sh ou ld  be  
l im i t e d  in a n y  ev en t  to  the net in c om e  a f t e r  d educ t ion  o f  the expense in cu r red  in 
e a rn in g  the in c om e .  A n n o . ,  6 0  A . L . R . 2 d  5 9 3  ( 1 9 5 8 ) .  O n  the  o th e r  hand, ad ju s tm en t 
f o r  th e  e q u i t ie s  d o e s  not w a r ra n t  an  aw a rd  to  the c r e d i to r  o f  con sequen t ia l d am age s  
a l l e g e d  to  a c c ru e  f r o m  m ism an a g em en t  o f  the asset a f t e r  th e  trans fe r .

( 4 )  S u b se c t io n  ( d )  is an  a d a p t io n  o f  § 5 4 8 ( c )  o f  the B an k rup tc y  C od e .  A n  
in s id e r  w h o  re ce iv e s  p r o p e r ty  o r  a n  o b l ig a t i o n  f r om  an  in so lv en t  d eb to r  as secu r ity  
f o r  o r  in sa t is fa c t io n  o f  an  a n te c ed en t  d e b t  o f  the t r a n s fe r o r  o r  o b l ig o r  is no t a g o o d  
fa i t h  t r a n s fe r e e  o r  ob l ig e e  i f  the in s id e r  has r e a s o n a b le  c ause  to  be lieve that the 
d e b t o r  w as  in so lv en t  at the t im e  th e  t r a n s fe r  was m ad e  o r  the ob l ig a t ion  was 
in c u r re d .

( 5 )  P a r a g r a p h  ( e ) ( 1 )  re je c ts  the ru le  ad op te d  in D a r b y  v. A tk in son  (In re 
F a r r i s ) .  4 1 5  F .S u p p .  33 , 3 9 -4 1  (W .D .O k i a .  1 9 7 6 )  th a t te rm in a t io n  o f  a lease  on  
d e fa u l t  in a c c o rd a n c e  with its t e rm s  a n d  a p p l ic a b le  law  m ay  const itu te a f r a u d u le n t  
t r a n s fe r .  P a r a g r a p h  ( e ) ( 2 )  p ro te c ts  a t r a n s fe r e e  who a cqu i re s  a d e b to r ’s in te res t in 
a n  asset as a r e s u l t  o f  the e n fo r c e m e n t  o f  a  se cu red  c r e d i t o r ’ s rights pu rsuan t to and  
in c o m p l ia n c e  w ith  the p rov is ion s  o f  P a r t  5 o f  A r t ic le  9  o f  th e  U n i f o rm  C om m e rc ia l  
C o d e  (A S  4 5 .0 9 .5 0 1  - 4 5 .0 9 .5 0 7 ) .  Cf. C a l a i a r o  v. P it tsbu rgh  N a t ’ l B an k  (In re Ew jn g ) .  
3 3  B .R .  2 8 8 ,  9  C .B .C .2 d  526 ,  C C H  B . L R .  H 6 9 ,4 6 0  ( B k .W .D . P a .  1 983 )  (s a le  o f  
p le d g e d  s to c k  h e ld  sub ject to a v o id an c e  as f r a u d u le n t  t r a n s fe r  in 5 4 8  o f  the  B a n k ­
ru p tc y  C o d e ) ,  r e v ’d , 3 6  B .R .  4 7 6  (W .D . P a .  1 9 8 4 )  ( t r a n s f e r  h e ld  not v o id ab le  because  
d e e m e d  to  h ave  o c cu r re d  m o re  th an  o n e  y e a r  b e fo re  b a n k ru p tc y  petit ion f i le d ) .  A l ­
th o u g h  a  s e c u re d  c red i to r  m ay  e n fo r c e  r igh ts  in c o l l a t e r a l  w ithout a sa le  unde r 
A S  4 5 .0 9 .5 0 2  o r  4 5 .0 9 .5 0 5 ,  the c r e d i t o r  m us t p ro c e ed  in g o o d  fa ith (A S  4 5 .0 9 .1 0 3 )  
a n d  in a  " c om m e rc ia l ly  r e a s o n a b le "  m a n n e r .  T h e  " c om m e rc ia l ly  re a sonab le "  c o n ­
s t r a in t  is exp l ic i t  in A S  4 5 . 0 9 . 5 0 2 (b )  a n d  is imp lic it in A S  45 .0 9 .5 05 . S ee  2  G .  
G i lm o r e ,  S e cu r i t y  In te res ts  in P e r s o n a l  P r o p e r t y  1 2 2 4 -2 7  ( 1 9 6 5 ) .

( 6 )  S u b se c t io n  ( f )  p ro v id e s  a d d i t i o n a l  d e fen se s  aga ins t the avo idance  o f  a 
p r e f e r e n t i a l  t r a n s fe r  to an  in s ide r u n d e r  Sec . 3 4 . 4 1 .0 4 0 (b ) .

P a r a g r a p h  ( f ) ( 1 )  is a d a p te d  f r o m  § 5 4 7 ( c ) ( 4 )  o f  th e  B an k ru p tc y  C od e ,  which 
p e rm i t s  a  p r e f e r r e d  c red i to r  to  se t o f f  th e  am o u n t  o f  new  va lu e  subsequen t ly  
a d v a n c e d  aga ins t th e  re cove ry  o f  a  v o id a b le  p r e fe r e n c e  b y  a t ru s tee  in b ank rup tcy  to 
th e  d e b t o r  w i th o u t  security . T h e  new  v a lu e  m ay  consist n o t  o n ly  o f  m oney , goods , 
o r  se rv ice s  d e l iv e re d  on  un secu red  c re d i t  b u t  a ls o  o f  th e  r e le a s e  o f  a va lid  lien . S ee  
e.g., In re I r a  H a u p t  &  C o . .  4 2 4  F .2 d  7 2 2 ,  1 24  ( 2 d  C i r .  1 9 7 0 ) ;  B a ra n ow  v. G ib r a l t o r  
F a c t o r s  C o r p .  (In re H v e ra d e  E n v e lo p e  C o . ) .  393  F . 2 d  6 0 ,  6 5 -6 7  (2d  C i r . ) ,  cert , 
d e n ie d ,  3 9 3  U .S .  8 3 7  ( 1 9 6 8 ) ;  In re J o h n  M o r r o w  &  C o . .  1 3 4  F .  6 86 , 6 8 8  ( S .D .O h i o  
1 9 0 1 ) .  I t d o e s  n o t  inc lude an  o b l ig a t io n  subst itu ted  f o r  a  p r i o r  ob liga t ion . I f  the 
in s id e r  re ce iv in g  the  p re fe re n c e  th e r e a f t e r  e x tends  n ew  c red i t  to  the d eb to r  but a lso
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ta kes  se cu r i t y  f r o m  the d e b to r ,  the in ju ry  to  the o th e r  c re d i to rs  re su lt ing  f r o m  the 
p r e f e r e n c e  rem a in s  und im in ish ed  by the new  credit. O n  the  o t h e r  h and , i f  a l ie n  
ta k e n  to  s e c u re  the new  c red i t  is i t s e l f  v o id ab le  by a ju d ic ia l  l ien  c r e d i t o r  o f  th e  
d e b to r ,  th e  new  va lu e  re ce ived  by the d e b to r  may a p p ro p r ia t e ly  be  t re a ted  as u n s e ­
c u re d  an d  a p p l ie d  to re duce  the liab i li ty  o f  the insider f o r  the p r e f e r e n t i a l  t r a n s fe r .

P a r a g r a p h  ( f ) ( 2 )  is d e r iv ed  f r o m  § 5 4 7 ( c ) ( 2 )  o f  the B a n k ru p tc y  C o d e ,  w h ich  
excep ts  c e r t a in  p a ym en ts  m ad e  in the o rd in a r y  course o f  business o r  f in an c ia l a f fa i r s  
f r o m  a v o id a n c e  by the trustee  in b a n k ru p tc y  as p re fe re n t ia l  t ran s fe rs .  W h e t h e r  a 
t r a n s fe r  w as  in the " o rd in a ry  c o u rs e "  re q u i re s  a c on s id e ra t io n  o f  the p a t t e rn  o f  
p a ym en ts  o r  s e cu red  t ran sac t ion s  en gaged  in by the d e b to r  a n d  the in s ide r p r i o r  to  
the t r a n s fe r  ch a l le n g ed  u n d e r  Sec . 3 4 .4 1 .0 4 0 (b ) .  See T a i t  &  W i l l i am s ,  B a n k ru p tc y  
P r e f e r e n c e  Law s : T h e  S c op e  o f  S e c t io n  5 4 7 ( c ) ( 2 ) ,  9 9  B an k in g  L J .  5 5 ,  6 3 - 6 6  ( 1 9 8 2 ) .  
T h e  d e fe n s e  p ro v id e d  by p a r a g ra p h  ( f ) ( 2 )  is ava i lab le , i r re spe c t ive  o f  w h e th e r  th e  
d e b t o r  o r  th e  in s ide r o r  b o th  a r e  engaged  in business, bu t the p r i o r  c o ndu c t  o r  
p ra c t ic e  o f  b o th  the d e b to r  an d  the in s id e r - t ran s fe ree  is re le v an t .

P a r a g r a p h  ( f ) ( 3 )  is new an d  re f le c ts  a po licy  ju d gm en t  that an  in s id e r  w h o  has  
p r e v io u s ly  e x te n d e d  c red it  to  a d e b t o r  sh ou ld  no t be d e te r re d  f r o m  ex tend ing  fu r t h e r  
c red i t  to  th e  d e b t o r  in a g o od  fa i th  e f f o r t  to  save  the d e b to r  f r o m  a fo r c e d  l iq u id a t io n  
in b a n k ru p tc y  o r  o the rw ise . A  s im i la r  r a t i o n a le  has susta ined the tak ing  o f  se cu r i t y  
f r o m  an  in s o lv e n t  d e b to r  f o r  an  ad van ce  to en ab le  the d e b to r  to  s tave o f f  b a n k ru p tc y  
and  e x t r ic a te  i tse l f  f r o m  f in anc ia l  s t r ingency . B la ckm an  v. B e ch te l .  8 0  F .2 d  5 0 5 ,  
5 0 8 - 0 9  ( 8 t h  C i r .  1 9 3 5 ) ;  O l iv e  v. T v l e r  (In re C he lan  L and  C o . ) .  2 5 7  F .  4 9 7 ,  5 A . L . R .  
5 6 1  ( 9 t h  C i r .  1 9 1 9 ) ;  In re R o b in  B ro s .  B a k e r ie s .  Inc.. 2 2  F .S . 6 6 2 ,  6 6 3 - 6 4  ( N . D . I I I .  
1 9 3 7 ) ;  se e  D e a n  v. D av is .  2 4 2  U .S .  4 3 8 ,  4 4 4  ( 1 9 1 7 ) .  T h e  am o u n t  o f  the p re se n t  v a lu e  
g iven , the  s ize  o f  the an tec ed en t d eb t  se cu red , and the l i k e l ih o o d  o f  success f o r  th e  
r e h a b i l i t a t iv e  e f f o r t  a re  re le v a n t  c o n s id e ra t io n s  in d e te rm in in g  w h e th e r  th e  t r a n s f e r  
was in g o o d  fa ith .

Sec . 3 4 .4 1 .0 8 0 .  Th is  sec t ion  m ak e s  it c le a r  that f a i lu r e  to  ta ke  ac t ion  w ith in  
the s t a tu to r y  t im e lim its ba rs  th e  r igh t o f  ac tion .r

O F F I C I A L  C O M M E N T A R Y

( 1 )  T h is  sec t ion  is new. Its  p u rp o s e  is to  m ake c le a r  th a t la p se  o f  the s ta tu to r y  
p e r io d s  p re s c r ib e d  by the sec t ion  b a rs  the right and no t m e r e ly  the rem ed y .  S e e  
R e s t a t e m e n t  o f  C on f l ic t  o f  L aw s  2d  § 143 C om m en ts  ( b )  &  ( c )  ( 1 9 7 1 ) .  T h e  s e c t io n  
re je c ts  th e  ru le  a p p l ie d  in U n i t e d  S ta te s  v. G len eag le s  Inv. C o . .  5 6 5  F .S .  5 5 6 ,  5 8 3  
(M .D . P a .  1 9 8 3 )  (s ta te  s ta tu te  o f  l im ita t ion s  he ld  not to  a p p ly  to  a c t ion  by  U n i t e d  
S ta te s  b a s ed  on  U n i f o rm  F ra u d u le n t  C onveyan ce  A c t) .

( 2 )  S ta tu te s  o f  l im ita t ion s  a p p l ic a b le  to  the avo idance o f  f r a u d u le n t  t r a n s fe r s  
a n d  o b l ig a t io n s  va ry  w ide ly  f r o m  state to  state and a re  f r e q u e n t ly  su b je c t  to
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u n c e r t a in t i e s  in th e i r  a p p l ic a t io n .  S e e  H e ss o n ,  T h e  S ta t u te  o f  L im ita t io n s  in A c t io n s  
t o  S e t  A s id e  F r a u d u le n t  C o n v e y a n c e s  a n d  in A c t io n s  A g a in s t  D i re c to r s  by C r e d i to r s  
o f  C o r p o r a t i o n s ,  32 C o rn e l l  L Q .  2 2 2  (1 946) ;  A n n o s . ,  76  A .L .R .  864  (1 9 3 2 ) ,  128 
A .L .R .  1289 (1 9 4 0 ) ,  133 A .L .R .  1311 (1 9 4 1 ) ,  14 A .L .R .2 d  5 98  (1950) ,  a n d  100 
A . L R . 2 d  1094 (1 9 6 5 ) .  T o g e t h e r  w i th  Sec. 34 .41.050, th is  s e c t io n  sh o u ld  m i t ig a te  th e  
u n c e r t a in ty  a n d  d ivers ity  th a t  h a v e  c h a r a c te r i z e d  th e  d e c is io n s  ap p ly in g  s t a tu t e s  o f  
l im i ta t io n s  o f  a c t io n s  to  f r a u d u l e n t  t r a n s f e r s  a n d  o b l ig a t io n s .  T h e  p e r io d s  p r e s c r ib e d  
a p p ly ,  w h e th e r  th e  ac tio n  u n d e r  th is  A c t  is b r o u g h t  by th e  c r e d i t o r  d e f r a u d e d  o r  by 
a  p u r c h a s e r  a t  a  sa le  on  e x e c u t io n  lev ied  p u r s u a n t  to  S ec .  3 4 .4 1 .0 6 0 (b )  a n d  w h e th e r  
t h e  a c t io n  is b ro u g h t  ag a in s t  t h e  o r ig in a l  t r a n s f e r e e  o r  s u b s e q u e n t  t r a n s f e r e e .  T h e  
p r e s c r ip t io n  o f  s ta tu to ry  p e r io d s  o f  l im i ta t io n  d o e s  n o t  p r e c l u d e  th e  b a r r in g  o f  a n  
a v o id a n c e  ac t io n  fo r  laches .  S e e  S ec .  34 .41 .090  a n d  th e  a c c o m p a n y in g  c o m m e n t ,  
infra.

Sec. 34 .41 .090 . T h is  se c t i o n  p ro v id e s  t h a t  o t h e n a p p l ic a b le  p r in c ip les o f j a w  
s u p p l e m e n t  th e  p ro v is io n s  o f  th j s c h a p te r .

O F F I C I A L  C O M M E N T A R Y

T h is  s ec t io n  is d e r iv e d  f r o m  § 11 o f  th e  1918 A c t  a n d  § 1-103 o f  th e  U n i f o r m  
C o m m e r c i a l  C o d e  (.AS 4 5 .0 1 .1 0 3 ) .  T h e  s e c t io n  a d d s  a  r e f e r e n c e  to  " lach es"  in 
r e c o g n i t io n  o f  th e  p a r t ic u la r  a p p r o p r i a t e n e s s  o f  th e  a p p l i c a t io n  o f  th is  e q u i t a b l e  
d o c t r i n e  to  a n  u n t im e ly  a c t io n  to  av o id  a f r a u d u le n t  t r a n s f e r .  S e e  L o u is  D re y fu s  
C o r p .  v. B u tle r .  4 96  F .2d  806 ,  8 0 8  (6 th  C ir .  1974) ( a c t io n  to  av o id  t r a n s f e r s  to  
d e b t o r ’s w ife w h e n  d e b to r  w as  e n g a g e d  in sp e c u la t iv e  b u s in e s s  he ld  to  b e  b a r r e d  by 
l a c h e s  o r  a p p l ic a b le  s ta tu te s  o f  l im i ta t io n s ) ;  C o o c h  v. G r i e r .  30  D e l.C h .  255, 265-66, 
5 9  A .2 d  282, 287 -88  (1948) ( a c t i o n  u n d e r  th e  U n i fo r m  F r a u d u l e n t  C o n v e y a n c e  A c t  
h e ld  b a r r e d  by lach es  w h e n  t h e  c r e d i t o r  w a s  c h a r g e a b le  w ith  in ex cu sab le  d e la y  a n d  
th e  d e f e n d a n t  w as  p re ju d ic e d  b y  th e  de lay ) .

Sec. 34 .41 .100 . T h is  s e c t i o n  is th e  s t a n d a r d  s t a t e m e n t  o f  th e  p u r p o s e  o f  a 
u n i f o r m  law a n d  se rv es  as  a g u id e  to  c o u r ts  t h a t  m ay  b e  in te r p r e t in g  th e  law.

Sec. 34.41.110. T h is  s e c t i o n  se ts  o u t  t h e  d e f in i t io n s  fo r  th e  c h a p te r .
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(1 )  T h e  d e f in i t ion  o f  "a ff i l ia te"  is d e r iv e d  f r o m  § 101(2) o f  th e  B a n k r u p tc y
C o d e .

(2 )  T h e  d e f in i t ion  o f  " a sse t"  is s u b s ta n t ia l ly  to  th e  s a m e  effec t  as  th e  d e f in i t io n  
o f  "asse ts"  in § 1 o f  the  1918 A c t .  T h e  d e f in i t io n  in th is  A c t ,  un lik e  th a t  in t h e  e a r l i e r  
A c t ,  d o e s  not, h o w ev er ,  r e q u i r e  a  d e t e r m in a t i o n  th a t  t h e  p r o p e r ty  is l iab le  fo r  th e  
d e b t s  o f  th e  d e b to r .  T hus ,  a n  u n l iq u id a te d  c la im  for d a m a g e s  re su lt ing  f ro m  p e r s o n a l
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in ju ry  o r  a c o n t in g e n t  c la im  o f  a  s u r e ty  fo r  r e im b u r s e m e n t ,  c o n t r ib u t io n ,  o r  
s u b r o g a t i o n  m ay  b e  c o u n te d  a s  a n  a s s e t  fo r  th e  p u r p o s e  o f  d e te rm in in g  w h e th e r  th e  

[) h o l d e r  o f  th e  c la im  is so lv en t  a s  a  d e b t o r  u n d e r  Sec. 34 .41.010, a l th o u g h  a p p l i c a b le
law  m a y  n o t  a l lo w  su ch  a n  a s s e t  to  b e  lev ied  o n  a n d  so ld  by a  c r e d i to r .  Cf. 
M a n u f a c t u r e r s  &  T r a d e r s  T r u s t  C o .  v. G o l d m a n  (In re O l lag  C o n s tru c t io n  E q u i p m e n t  

1 C o r p . L  5 7 8  F .2 d  904 , 907-09  (2 d  C ir .  1978V

S u b p a r a g r a p h s  ( 2 ) (A )  - ( C )  p ro v id e  c la r if ica t ion  by exclud ing  f ro m  th e  t e r m  
f n o t  o n ly  g e n e ra l ly  e x e m p t  p r o p e r t y  b u t  a l s o  a n  in te re s t  in a  ten an c y  by th e  e n t i r e ty

in m a n y  s t a t e s  a n d  a n  in te re s t  t h a t  is g e n e ra l ly  b e y o n d  r e a c h  by u n se c u re d  c r e d i to r s  
'i b e c a u s e  s u b je c t  to  a  valid  lien . T h is  A c t ,  like its p r e d e c e s s o r  a n d  th e  S ta tu te  o f  13

E l i z a b e t h ,  d e c la r e s  righ ts  a n d  p r o v id e s  r e m e d ie s  for u n s e c u r e d  c re d i to rs  a g a in s t  
t r a n s f e r s  th a t  i m p e d e  th e m  in t h e  c o l le c t io n  o f  th e i r  c la im s. T h e  laws p ro te c t in g  valid  

'(, l i e n s  a g a in s t  i m p a i r m e n t  by  levying  c r e d i to r s ,  e x e m p t io n  s ta tu te s ,  a n d  th e  ru le s
-j r e s t r i c t i n g  lev iab il i ty  o f  in te re s t  in e n t i r e t i e s  p r o p e r ty  a r e  l im ita t io n s  o n  th e  r igh ts  a n d

r e m e d i e s  o f  u n s e c u r e d  c re d i to r s ,  a n d  it is t h e r e f o r e  a p p r o p r i a t e  to  exc lude  p r o p e r ty  
i n t e r e s t s  th a t  a r e  b e y o n d  th e  r e a c h  o f  u n s e c u r e d  c r e d i to r s  f ro m  th e  d e f in i t io n  o f  
" a s s e t"  fo r  th e  p u r p o s e s  o f  th is  A c t .

A  c r e d i to r  o f  a  jo in t  t e n a n t  o r  t e n a n t  in c o m m o n  m ay  o rd in ar ily  co l lec t  a  
j u d g m e n t  by p r o c e s s  a g a in s t  th e  t e n a n t ’s in te re s t ,  a n d  in s o m e  s ta te s  a  c r e d i to r  o f  a  
t e n a n t  b y  th e  e n t i r e ty  m ay  l ikew ise  co l lec t  a  j u d g m e n t  by p ro c e s s  ag a in s t  th e  t e n a n t ’s 
i n t e r e s t .  S e e  2 A m e r i c a n  L a w  o f  P r o p e r ty  10, 22, 28-32 (1952) ;  C raig , A n  A nalys is  
o f  E s t a t e s  by th e  E n t i r e ty  in B a n k ru p tc y ,  9 8  A m .B a n k r .  L .J. 255, 258-59 (1974).  T h e  
l e v ia b le  in te re s t  o f  s u c h  a t e n a n t  is in c lu d e d  as  a n  a s se t  u n d e r  this A ct.

T h e  d e f in i t io n  o f  "assets"  in th e  1918 A c t  ex c lu d e d  p ro p e r ty  th a t  is e x e m p t  
f r o m  liab ili ty  fo r  d e b t s .  T h e  d e f in i t io n  d id  n o t ,  h o w e v e r ,  ex c lu d e  all p ro p e r ty  t h a t  c a n  
n o t  b e  r e a c h e d  by  a  c r e d i to r  t h r o u g h  ju d ic ia l  p ro c e e d in g s  to  co llec t  a  d eb t .  T h u s ,  it 
i n c l u d e d  th e  in t e r e s t  o f  a  t e n a n t  by  th e  e n t i r e ty  a l th o u g h  in n ea r ly  h a lf  the  s ta te s  such  
a n  i n t e r e s t  c a n  n o t  b e  s u b je c te d  to  liability  fo r  a  d e b t  u n le s s  it is a n  ob liga t ion  o w n e d  

‘ j o in t ly  b y  th e  d e b t o r  w ith  th e  d e b t o r ’s c o t e n a n t  by th e  e n t i re ty .  S e e  2 A m e r ic a n  L aw
j o f  P r o p e r t y  29  (1 9 5 2 ) ;  C ra ig ,  A n  A n a ly s is  o f  E s ta te s  by th e  E n t i re ty  in B an k ru p tcy ,

4 8  A m . B a n k r . L J .  255 , 258 (1 9 7 4 ) .  T h e  d e f in i t io n  in th is  A c t  r e q u ire s  exc lusion  o f  
i n t e r e s t s  in p r o p e r t y  h e ld  by t e n a n t s  by  th e  e n t i r e ty  th a t  a r e  n o t  su b jec t  to  co llec tion  
p r o c e s s  b y  a  c r e d i t o r  w i th o u t  a  r ig h t  to  p r o c e e d  ag a in s t  b o t h  te n a n ts  by th e  e n t i re ty  
a s  j o i n t  d e b to r s .

T h e  r e f e r e n c e  to  " g en e ra l ly  e x e m p t"  p r o p e r ty  in s u b p a r a g ra p h  (2 ) (B )  
r e c o g n i z e s  th a t  all  e x e m p t io n s  a r e  s u b je c t  to  ex c ep t io n s .  C re d i to r s  having  spec ia l  
r ig h ts  a g a in s t  g e n e r a l ly  e x e m p t  p r o p e r ty  typically  in c lu d e  c la im a n ts  for a lim ony, taxes, 
w a g e s ,  t h e  p u r c h a s e  p r ice  o f  th e  p ro p e r ty ,  a n d  la b o r  o r  m a te r ia ls  th a t  im p ro v e  th e  
p r o p e r t y .  S e e  U n i f o r m  E x e m p t io n s  A c t  § 10 a n d  th e  a c c o m p a n y in g  C o m m e n t  T h e  
f a c t  t h a t  a  p a r t i c u la r  c r e d i to r  m a y  r e a c h  g e n e ra l ly  e x e m p t  p r o p e r ty  by re so r t in g  to



d i f f e r s  f ro m  the  defin it ion  in th e  B a n k ru p tc y  C o d e  in o m it t in g  th e  r e f e r e n c e  in 11 
U .S .C .  1 0 1 (2 8 ) (D )  to a n  e le c te d  offic ia l o r  re la t iv e  o f  such  a n  official a s  a n  in s id e r  
u f  a  m u n ic ip a l i ty .  As in th e  B a n k r u p tc y  C o d e  ( s e e  11 U .S.C . 102 (3 )) ,  th e  w o r d  " in ­
c lu d e s "  is no t limiting, h o w e v e r .  S e e  a lso  A S  01 .1 0 .0 4 0 (b ) .  T h u s ,  a  c o u r t  m a y  f in d  
a  p e r s o n  living with an ind iv idua l fo r  a n  e x t e n d e d  t im e  in the  s a m e  h o u s e h o ld  o r  a s  
a  p e r m a n e n t  c o m p a n io n  to  h av e  th e  k ind  o f  c lo se  re la t io n s h ip  in te n d e d  to  b e  c o v e r e d  
b y  t h e  t e r m  "insider." L ikew ise ,  a  t ru s t  m a y  b e  fo u n d  to  b e  a n  in s id e r  o f  a  
b e n e f ic ia ry .

(8 )  T h e  defin it ion  o f  "lien" is d e r iv e d  f r o m  p a r a g r a p h s  (30), (3 1 ) ,  (4 3 ) ,  a n d  
( 4 5 )  o f  § 101 o f  the B a n k ru p tc y  C o d e ,  w h ic h  d e f in e  "judicial lien," "lien," " se c u r i ty  
i n t e r e s t , "  a n d  "sta tu to ry  lien" re sp ec t iv e ly .

(9 )  T h e  def in i t ion  o f  "p e rso n "  is a d a p t e d  f ro m  p a r a g r a p h s  (2 8 )  a n d  (3 0 )  o f  §
1-201 o f  th e  U n ifo rm  C o m m e rc ia l  C o d e  (A S  4 5 .0 1 .2 0 1 (2 9 )  a n d  (31 )  in t h e  A la s k a  
S t a t u t e s ) ,  de f in in g  "o rgan iza tion"  a n d  " p e rs o n "  re sp ec tiv e ly ,  a n d  has  b e e n  m o d i f i e d  
t o  i n c o r p o r a t e  by r e fe re n c e  th o s e  i tem s  a l r e a d y  p r o v id e d  fo r in AS 01 .10 .060 .

(1 0 )  T h e  defin it ion  o f  " p ro p e r ty "  is d e r iv e d  f ro m  § 1-201(33) o f  th e  U n i f o r m  
P r o b a t e  C o d e  (A S  13.06.050(33) in th e  A la s k a  S ta tu te s ) .  P ro p e r ty  in c lu d es  b o t h  r e a l  
a n d  p e r s o n a l  p ro p e r ty ,  w h e th e r  tan g ib le  o r  in ta n g ib le ,  a n d  a n y  in te re s t  in p r o p e r t y ,  
w h e t h e r  legal o r  eq u itab le .

(1 1 )  T h e  defin it ion  o f  " re la t ive"  is d e r iv e d  f ro m  § 101(37) o f  th e  B a n k r u p t c y  
C o d e  b u t  is explicit in its r e f e r e n c e s  to  th e  s p o u s e  o f  a d e b to r  in view o f  u n c e r t a i n t y  
a s  t o  w h e th e r  th e  co m m o n  law d e t e r m in e s  d e g r e e s  o f  re la t io n sh ip  by a ffin ity .

(1 2 )  T h e  defin it ion  o f  " tran s fe r"  is d e r iv e d  p rinc ipa lly  f ro m  § 1 0 1 (4 8 )  o f  t h e  
B a n k r u p t c y  C o d e .  T h e  d e f in i t io n  o f  " co n v ey a n ce"  in § 1 o f  the  1918 A c t  w a s  s im ila r ly  
c o m p r e h e n s i v e  a n d  the  r e f e r e n c e s  in this A c t  to  " p a y m e n t  o f  m o n ey ,  r e l e a s e ,  l e a s e ,  
a n d  th e  c r e a t io n  o f  a lien o r  in c u m b ra n c e "  a r e  d e r iv e d  f ro m  th e  1918 A c t .  W h i le  t h e  
d e f in i t i o n  in th e  1918 A ct d id  n o t  explicitly  r e f e r  to  a n  in v o lu n ta ry  t r a n s f e r ,  t h e  d e c i ­
s io n s  u n d e r  th a t  A ct w e re  g e n e ra l ly  c o n s i s t e n t  w i th  a n  i n te rp r e ta t io n  t h a t  c o v e r e d  
s u c h  a  t ran s fe r .  See, e.g. H e a r n  45 St. C o rp .  v. J a n o .  283 N .Y . 139, 27  N .E .2 d  81 4 ,  
12 8  A .L .R .  1285 (1940) ( e x e c u t io n  a n d  f o r e c lo s u re  sa les) ;  L e fk o w itz  v. F in k e l s te in  
T r a d i n g  C o rp . ,  14 F .S upp . 898, 8 99  (S .D .N .Y .  1936) (e x e c u t io n  sa le) ;  L a n g a n  v. F ir s t  
T r u s t  &  D e p o s i t  Co.. 277 A p p .D iv .  1090, 101 N .Y .S .2 d  36 (4 th  D e p t .  1950), a f f d  3 0 2  
N .Y .  932 ,  100 N .E .2d  189 (1 951) ( m o r tg a g e  fo r e c lo s u re ) ;  C a t a b e n e  v. W a l ln e r .  16 
N . J .S u p e r .  597, 602, 85 A .2d  300, 302  (1 9 5 1 )  ( m o r tg a g e  fo rec lo su re ) .

(1 3 )  T h e  defin it ion  o f  "valid lien" is n ew .  A  valid  lien in c lu d es  a n  e q u i t a b l e  
l ie n  t h a t  may no t  be d e f e a te d  by a  ju d ic ia l  l ien  c red i to r .  S ee ,  e.g., P e a r l m a n  v. 
R e l i a n c e  In su ra n ce  C o . . 371 U .S. 132, 136 (1 9 6 2 )  (u p h o ld in g  a  s u re ty ’s e q u i t a b l e  l ien  
in  r e s p e c t  to  a  fund  ow ing a  b a n k r u p t  c o n t r a c to r ) .

Ja n u a ry  21, 1994
P age  2 5



Ja n u a ry  21, 1994
P age 26

Sec. 3 4 .4 1 .1 2 0 .  T h e  s h o r t  ti tle  by  w h ich  th e  c h a p t e r  m ay  b e  c i ted .

S ec .  2. R e p e a ' s  th e  e x is t in g  A la s k a  law  o n  f r a u d u le n t  co n v e y a n c e s  g e n e ra l ly  
( A S  3 4 .40 ) .

I f  I m a y  b e  o f  f u r th e r  a s s i s t a n c e ,  p le a s e  adv ise .

D R D : p l
9 4 -0 5 2 .p lm
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S P O N S O R  S T A T E M E N T  

H B  7 2  U N I F O R M  F R A U D U L E N T  T R A N S F E R  A C T

The Uniform Fraudulent Transfer Act (UFTA) provides creditors with a remedy 
when debtors transfer or hide assets that would otherwise be available to satisfy 
legitimate debts. HB 72 is modeled after the uniform law adopted by the National 
Conference of Commissioners on Uniform State Laws. The Attorney General of the 
State of Alaska is in support of this needed legislation.

Alaska law in this area was adopted in 1949 from the state of Oregon and has 
received little legislative attention. Yet, many changes in both state and federal law, 
particularly in the area of bankruptcy, and relationships between creditors and debtors 
have become more complex.

At this time, Alaska law provides that a conveyance of real or personal property will be 
void if it was made "with the intent to hinder, delay or defraud creditors."
AS34.40.010. The existence of this fraudulent intent is a question of fact and the 
burden of proof is upon the creditor (Summers v. Hagen _ P.2d_, No.3961, May 28, 
1993). This burden of proof can be extremely hard to prove. UFTA would 
eliminate the present Alaskan necessity of finding actual intent by a 
property transferor to hinder, delay or defraud a creditor in many situations where the 
transferor is obviously transferring assets solely to keep them out of the reach of 
transferor’s creditors. UFTA sets out numerous non-exclusive factors to be 
considered by the court when determining if the debtor had "actual intent."

Thirty-two (32) states have adopted UFTA into their laws. Uniformity has 
become not only a question of law between states, but also between state and federal 
law. Without uniformity, credit becomes less available, and the credit mechanism is 
less reliable. The Uniform Fraudulent Transfer Act takes into account the current 
development in both law and practice in creditor-debtor relationships.
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A Few F a c ts  A bout

P U R P O S E :

O R I G I N :

E N D O R S E D  B Y :

S T A T E
A D O P T I O N S :

1 9 9 3
I N T R O D U C T I O N S

F o r  a n y  
T r a n s f e r  A c t  
3 1 2 - 9 1 5 - 0 1 9 5 .

T H E  U N I F O R M  F R A U D U L E N T  T R A N S F E R  A C T

P r o v i d i n g  a  c r e d i t o r  w i t h  t h e  c a p a c i t y  t o  p r o c u r e  
a s s e t s  a d e b t o r  h a s  t r a n s f e r r e d  t o  a n o t h e r  p e r s o n  
t o  k e e p  t h e m  f r o m  b e i n g  u s e d  t o  s a t i s f y  t h e  d e b t .

T h e  U n i f o r m  F r a u d u l e n t  T r a n s f e r  A c t ,  c o m p l e t e d  b y  
t h e  U n i f o r m  L a w  C o m m i s s i o n e r s  i n  1 9 8 4 ,  r e v i s e s  t h e  
U n i f o r m  F r a u d u l e n t  C o n v e y a n c e  A c t  o f  1 9 1 8 .

A m e r i c a n  B a r  A s s o c i a t i o n

A l a b a m a
A r i z o n a
A r k a n s a s
C a l i f o r n i a
C o l o r a d o
C o n n e c t i c u t
F l o r i d a
H a w a i i
I d a h o
I l l i n o i s

M a i n e
M i n n e s o t a
M i s s o u r i
M o n t a n a
N e b r a s k a
N e v a d a
N e w  H a m p s h i r e  
N e w  J e r s e y  
N e w  M e x i c o  
N o r t h  D a k o t a

O h i o
O k l a h o m a
O r e g o n
R h o d e  I s l a n d
S o u t h  D a k o t a
T e x a s
U t a h
W a s h i n g t o n  
W e s t  V i r g i n i a  
W i s c o n s i n

V i r g i n i a

f u r t h e r  i n f o r m a t i o n  r e g a r d i n g  t h e  U n i f o r m  F r a u d u l e n t  
, p l e a s e  c o n t a c t  J o h n  M c C a b e  o r  K a t i e  R o b i n s o n  a t

(4 /1 5 /9 3 )



w h e n  w e  s a y  a  p e r s o n  " o w n s "  s o m e t h i n g ,  w e  t e n d  t o  t h i n k  i r. 
a l l  o r  n o t h i n g  t e r m s .  W h a t e v e r  a  p e r s o n  o w n s  i s  a t  t h a t  p e r s o n ' s  
d i s p o s a l  -  t o  s e l l ,  t o  g i v e ,  t o  a b a n d o n ,  o r  t o  p l e d g e  a s  s e c u r i t y  
f o r  a  d e b t .  B u t  r e l a t i o n s h i p s  b e t w e e n  p e o p l e  o v e r  p r o p e r t y  a r e  
n e v e r  s o  s i m p l e  o r  s o  u n q u a l i f i e d .  A c r e d i t o r - d e b t o r  r e l a t i o n ­
s h i p ,  f o r  e x a m p l e ,  m a y  m a t e r i a l l y  c h a n g e  a n  o w n e r ' s  p o w e r  o v e r  
t h e  p r o p e r t y  o w n e d .  A m o r t g a g e ,  c l e a r l y ,  r e s t r i c t s  w h a t  a n  o w n e r  
m a y  d o  w i t h  m o r t g a g e d  r e a l  e s t a t e .  T h e  c r e d i t o r  h a s  l e g a l l y  
p r o t e c t e d  r i g h t s  i n  t h e  r e a l  e s t a t e  s e c u r i n g  t h e  d e b t .  U n d e r  
A r t i c l e  9  o f  t h e  U n i f o r m  C o m m e r c i a l  C o d e ,  s e c u r e d  c r e d i t o r s ,  
a l s o ,  o b t a i n  r i g h t s  i n  c o l l a t e r a l  t h a t  a r e  p r o t e c t e d .

A  l e s s  c l e a r  c a t e g o r y ,  b u t  i m p o r t a n t  t o  t h e  m a i n t e n a n c e  c f  
c r e d i t ,  i s  t h a t  o f  t h e  u n s e c u r e d  c r e d i t o r - d e b t o r  r e l a t i o n s h i p  i n  
w h i c h  t h e  d e b t o r  m a n i p u l a t e s  p r o p e r t y  t o  d e f e a t  t h e  c r e d i t o r ' s  
i n t e r e s t  s o l e l y  f o r  t h a t  p u r p o s e  a n d  f o r  n o  o t h e r .  P e r h a p s  t h e  
d e b t o r  f o r e s e e s  i n s o l v e n c y  a n d  t r i e s  t o  c o n c e a l  p r o p e r t y  t h a t  a 
c r e d i t o r  m i g h t  u s e  t o  s a t i s f y  t h e  d e b t .  P e r h a p s  t h e  d e b t o r  n e v e r  
i n t e n d s  t o  s a t i s f y  t h e  d e b t  a n d  m a n i p u l a t e s  p r o p e r t y  t o  m a k e
h i m s e l f  j u d g m e n t - p r o o f .  S h o u l d  t h e  c r e d i t o r  b e  w i t h o u t  r e c o u r s e ,  
a n d  s h o u l d  t h e  d e b t o r ' s  r i g h t s  t o  d e a l  w i t h  p r o p e r t y  b e  u n ­
r e s t r i c t e d  i n  t h e s e  k i n d s  o f  c a s e s ?

T h e  N a t i o n a l  C o n f e r e n c e  o f  C o m m i s s i o n e r s  o n  U n i f o r m  S t a t e  
L a w s  ( U L C )  p r o p o s e d  t h e  U n i f o r m  F r a u d u l e n t  C o n v e y a n c e  A c t  ( U F C A ,  
i n  1 9 1 8  a s  a n  a n s w e r  t o  t h a t  q u e s t i o n ,  I t  w a s  c r e a t e d  t :
s u p e r s e d e  t h e  S t a t u t e  o f  1 3  E l i z a b e t h  w h i c h  w a s  e n a c t e d  i n  s o m e  
f o r m  b y  m a n y  s t a t e s ,  a n d  w h i c h  i n t r o d u c e d  t h e  c o n c e p t  o f  t h e  
f r a u d u l e n t  c o n v e y a n c e  i n t o  t h e  l a w  o f  e v e r y  A m e r i c a n  j u r i s d i c ­
t i o n ,  w i t h  o r  w i t h o u t  e n a c t m e n t .  T h e  U F C A  w a s  a d o p t e d  i r .
t w e n t y - s i x  s t a t e s ,  a n d  i t s  p r o v i s i o n s  w e r e  i n c o r p o r a t e d  i n t o  t h e  
F e d e r a l  B a n k r u p t c y  A c t .

I n  1 9 8 4 ,  t h i s  1 9 1 8  A c t  w a s  r e v i s e d  a n d  r e n a m e d  t h e  U n i f o r m  
F r a u d u l e n t  T r a n s f e r  A c t  ( U F T A )  . T h e  i n t e n t  o f  t h e  U F T A  i s  t h e  
s a m e  a s  t h e  U F C A  -  i t  c l a s s i f i e s  a  c a t e g o r y  o f  t r a n s f e r s  a s  
f r a u d u l e n t  t o  c r e d i t o r s  a n d  p r o v i d e s  c r e d i t o r s  w i t h  a  r e m e d y  f o r  
s u c h  t r a n s f e r s .  T h e  f u n d a m e n t a l  r e m e d y  i s  t h e  r e c o v e r y  o f  t h e  
p r o p e r t y  f o r  t h e  c r e d i t o r .  W h y  a  n e w  A c t  a t  t h i s  t i m e ?  T h e  
t e r m i n o l o g y  o f  t h e  U F C A  h a d  b e c o m e  c o n s i d e r a b l y  a r c h a i c ,  a n d  
n e e d e d  t o  b e  m o d e r n i z e d .  T h e  B a n k r u p t c y  R e f o r m  A c t  o f  1 9 7 3  
c h a n g e d  t h e  f e d e r a l  l a v  o n  f r a u d u l e n t  t r a n s f e r s  i n  s i g n i f i c a n t  
w a y s ,  a n d  m a d e  i t  i m p e r a t i v e  t o  r e c o n s i d e r  s t a t e  l a w .  A n d  
c r e d i t o r - d e b t o r  r e l a t i o n s h i p s  h a v e  c h a n g e d  a n d  b e c o m e  m o r e  
c o m p l i c a t e d ,  s o  t h a t  t h e  w h o l e  i s s u e  o f  f r a u d u l e n t  t r a n s f e r s  
n e e d e d  r e t h i n k i n g .  I n  1 9 8 4 ,  t h e  U F T A  i s  r e a d y  t o  p r o m o t e  t h e  
m o d e r n i z a t i o n  o f  t h i s  s u b j e c t  a r e a  o f  l a w .
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d e b t o r  a n d  a n y  c h e r  p e r s o n  w h o  h a s  r a c e '  - e d  p r o p e r t y  f r o m  t h e
d e b t o r  i n  a  f r a u d u l e n t  t r a n s f e r .  A  f r a u < -  . l e n t  t r a n s f e r  o c c u r s
w h e n  a  d e b t o r  i n t e n d s  t o  h i n d e r ,  d e l a y ,  o r  d e f r a u d  a  c r e d i t o r ,  o r
t r a n s f e r s  p r o p e r t y  u n d e r  c e r t a i n  c o n d i t i o n s  t o  a n o t h e r  p e r s o n  
w i t h o u t  r e c e i v i n g  r e a s o n a b l y  e q u i v a l e n t  v a l u e  i n  r e t u r n .  B u t  n e t  
a l l  s u c h  t r a n s f e r s  a r e  f r a u d u l e n t  t o  e v e r y  c r e d i t o r .

U F T A  d i s t i n g u i s h e s  b e t w e e n  p r e s e n t  a n d  f u t u r e  c r e d i t o r s ,  a n d  
s p e c i f i e s  t h e  k i n d s  o f  t r a n s f e r s  t h a t  a r e  f r a u d u l e n t  t o  e a c h  o f  
t h e  t w o  c a t e g o r i e s  o f  c r e d i t o r s .  B o t h  p r e s e n t  a n d  f u t u r e  
c r e d i t o r s  m a y  r e c o v e r  p r o p e r t y  w h e n  t h e r e  i s  a  t r a n s f e r  w i t h
i n t e n t  t o  d e f r a u d .  B o t h  m a y  r e c o v e r  w h e n  a  t r a n s f e r  i s  m a d e
w i t h o u t  r e c e i v i n g  r e a s o n a b l y  e q u i v a l e n t  v a l u e  w h e n  t h e  r e s u l t  i s  
t o  m a k e  t h e  d e b t o r ' s  a s s e t s  u n r e a s o n a b l y  s m a l l  i n  r e l a t i o n  t o  t h e  
b u s i n e s s  o r  t r a n s a c t i o n  i n  w h i c h  t h e  d e b t o r  i s  e n g a g e d  o r  a b o u t
t o  b e  e n g a g e d .  A l s o ,  p r e s e n t  a n d  f u t u r e  c r e d i t o r s  c a n  b o t h
r e c o v e r  w h e n  a  d e b t o r  t r a n s f e r s  p r o p e r t y  w i t h o u t  r e c e i v i n g  
r e a s o n a b l y  e q u i v a l e n t  v a l u e  w h e n  i n t e n d i n g  t o  i n c u r  d e b t s  b e y o n d  
t h e  a b i l i t y  t o  p a y .

P r e s e n t  c r e d i t o r s ,  h o w e v e r , . c a n  r e c o v e r  p r o p e r t y  w h e n  i t  i s  
t r a n s f e r r e d  b y  a  d e b t o r  t o  a n o t h e r  p e r s o n  w i t h o u t  r e c e i v i n g  
r e a s o n a b l y  e q u i v a l e n t  v a l u e  i f  t h e  d e b t o r  i s  i n s o l v e n t  o r  b e c o m e s  
i n s o l v e n t  a s  a  r e s u l t  o f  t h e  t r a n s f e r .  A  t r a n s f e r  t o  a n  
" i n s i d e r "  w i t h o u t  r e c e i v i n g  r e a s o n a b l y  e q u i v a l e n t  v a l u e  w h e n  t h e  
d e b t o r  i s  i n s o l v e n t ,  i s  a l s o  f r a u d u l e n t  t o  p r e s e n t  c r e d i t o r s .  
T h e  t e r m  " i n s i d e r "  i s  d e f i n e d ,  a n d  i s  s o m e o n e  w i t h  a  s p e c i a l  
r e l a t i o n s h i p  t o  t h e  d e b t o r .  E x a m p l e s  a r e  r e l a t i v e s  o r  b u s i n e s s  
p a r t n e r s  ( w h e n  t h e  d e b t o r  i s  a  p a r t n e r )  . T o  b e  l i a b l e ,  a r .  
"  i n s i d e r "  m u s t  h a v e  r e a s o n a b l e  c a u s e  t o  b e l i e v e  t h a t  t h e  d e b t o r  
i s  i n s o l v e n t .

T h e  f u n d a m e n t a l  r e l i e f  f o r  a  c r e d i t o r  w h e n  t h e r e  i s  a  
f r a u d u l e n t  t r a n s f e r  i s  r e c o v e r y  o f  t h e  p r o p e r t y  f r o m  t h e  p e r s o n  
t o  w h o m  i t  h a s  b e e n  t r a n s f e r r e d .  U F T A  a l l o w s  " a v o i d a n c e  o f  t h e  
t r a n s f e r  o r  o b l i g a t i o n  t o  t h e  e x t e n t  n e c e s s a r y  t o  s a t i s f y  t h e  
c r e d i t o r ' s  c l a i m . . . . "  W h a t e v e r  i s  n e c e s s a r y  t o  o b t a i n  t h e  
p r o p e r t y  i s  p r o v i d e d  f o r ,  i n c l u d i n g  a t t a c h m e n t ,  i n j u n c t i v e  
r e l i e f ,  a p p o i n t m e n t  o f  a  r e c e i v e r ,  o r  " a n y  o t h e r  r e l i e f  t h e  
c i r c u m s t a n c e s  m a y  r e q u i r e . "  I f  t h e  c r e d i t o r  h a s  r e d u c e d  t h e  c l a i m  
t o  a  j u d g m e n t ,  t h e  c o u r t  m a y  l e v y  e x e c u t i o n  a g a i n s t  t h e  r e c o v e r e d  
a s s e t s .  T h i s  m e a n s  t h a t  t h e  p r o p e r t y  c a n  b e  s o l d  t o  s a t i s f y  t h e  
a m o u n t  o f  t h e  j u d g m e n t .  *

M u c h  o f  t h e  U F T A  r e s e m b l e s  t h e  U F C A ,  i t s  p r e d e c e s s o r .  W h a t ,  
t h e n ,  a r e  s o m e  o f  t h e  d i f f e r e n c e s ?  ( A  m o r e  d e t a i l e d  c o m p a r i s o n  
i s  a v a i l a b l e  f r o m  t h e  U L C . )  T o  b e g i n  w i t h ,  t h e  t e r m  " t r a n s f e r "  
t a k e n  f r o m  t h e  F e d e r a l  B a n k r u p t c y  A c t  r e p l a c e s  t h e  t e r m  " c o n ­
v e y a n c e . "  U F C A  u s e s  t h e  t e r m  " f a i r  c o n s i d e r a t i o n "  i n s t e a d  o f  
" r e a s o n a b l y  e q u i v a l e n t  v a l u e . "  " R e a s o n a b l y  e q u i v a l e n t  v a l u e "  
d o e s  n o t  i n c l u d e  t h e  e l e m e n t  o f  g o o d  f a i t h  a s  " f a i r  c o n s i d e r a ­
t i o n "  d o e s ,  a n d  i s  m o r e  s h n r p l y  d e f i n e d  t h a n  " f a i r  c o n s i d e r a t i o n "  
i s  i n  t h e  U F C A .  U F T A  o v e r c o m e s  t h e  p r o b l e m  r a i s e d  i n  t h e  c a s e  c f



......................... , ,    —  y & t m r r s r  m o r t q a g e  f o r e c l o s u r e  s a l e s .
U n d e r  U F T A ,  a > r o p e r l y  c o n d u c t e d  f o r t  . o s u r e  s a l e  i s  n o t  a  
f r a u d u l e n t  t r a n s f e r ,  n o t w i t h s t a n d i n g  t h e  f a c t  t h a t  i t  d o e s  n e t  
r e c o v e r  a n  a m o u n t  s o m e w h a t  n e a r  t h e  a c t u a l  m a r k e t  v a l u e  o f  t h e  
p r o p e r t y . T h e  c o n c e p t  o f  t h e  '’ i n s i d e r "  i s  n e w  i n  t h e  U F T A .  U F T A  
p r o v i d e s  f o r  d e f e n s e s  o f  t r a n s f e r e e s  a n d  f o r  a s t a t u t e  o f  
l i m i t a t i o n s .  D o t h  i s s u e s  a r e  n o t  a d d r e s s e d  i n  t h e  U F C A .

T h e  U n i f o r m  F r a u d u l e n t  T r a n s f e r  A c t  c o n t i n u e s  t h e  c o n c e p t  c f  
a  c i v i l  a c t i o n  f o r  t r a n s f e r s  f r a u d u l e n t  t o  c r e d i t o r s  f i r s t  
c r e a t e d  i n  t h e  S t a t u t e  o f  1 3  E l i z a b e t h ,  a n d  c o m p r e h e n s i v e l y  
c o n t i n u e d  i n  t h e  U n i f o r m  F r a u d u l e n t  C o n v e y a n c e  A c t .  T h e  n e w  A c t  
t a k e s  i n t o  a c c o u n t  t h e  c o n s i d e r a b l e  d e v e l o p m e n t  i n  b o t h  l a w  a n d  
p r a c t i c e  i n  c r e d i t o r - d e b t o r  r e l a t i o n s h i p s  s i n c e  1 9 1 8 .  T h e  U L C  
h o p e s  t h a t  i t  w i l l  b e  a d o p t e d  u n i f o r m l y  i n  a l l  s t a t e s .

«
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. H E  U N I F O R M  F R A U D U L E N T  T R A N S F E R  A C T

A r e  w e  o n l y  a s  g o o d  a s  t h e  e x t e n t  t o  w h i c h  w e  h o n o r  o u r  

o b l i g a t i o n s ?  M a n y  w o u l d  a r g u e  f o r  t h i s  p r o p o s i t i o n .  A n d  w h e n  

o u r  o b l i g a t i o n s  a r e  f i n a n c i a l ,  t h e  a r g u m e n t  i s  r e i n f o r c e d  b y  l a w .  

I t  i s  t o  t h i s  p r o p o s i t i o n  t h a t  t h e  U n i f o r m  F r a u d u l e n t  T r a n s f e r  

A c t  i s  a d d r e s s e d .  I f  w e  h a v e  a c q u i r e d  d e b t  w e  s h o u l d  n o t  b e  a b l e  

t o  m a n i p u l a t e  o u r  a s s e t s  s o  t h a t  c r e d i t o r s  w i l l  b e  d e p r i v e d  o f  

t h e i r  v a l u e  w h e n  w e  d e f a u l t  o n  o u r  d e b t .  W e  s h o u l d  n o t  b e  a b l e  

t o  p l a n  a n  a r t i f i c i a l  i n s o l v e n c y  b y  t r a n s f e r r i n g  a s s e t s  t o  o t h e r s  

a g a i n s t  t h e  i n t e r e s t s  o f  o u r  c r e d i t o r s .

T h e  U n i f o r m  F r a u d u l e n t  T r a n s f e r  A c t  w o r k s  a s  a  d e t e r r e n t ,  

p r e v e n t i n g  s u c h  t r a n s g r e s s i o n s  a g a i n s t  o b l i g a t i o n s  i n c u r r e d ,  a n d  

p r o v i d e s  c r e d i t o r s  w i t h  a  r e m e d y  w h e n  d e b t o r s  t r a n s f e r  o r  h i d e  

a s s e t s  t h a t  w o u l d  o t h e r w i s e  b e  a v a i l a b l e  t o  s a t i s f y  l e g i t i m a t e  

d e b t s .

W h i l e  t h e  i s s u e  o f  o b l i g a t i o n  i s  p r e e m i n e n t ,  t h e  e c o n o m i c  

i s s u e  i s  n o  l e s s  i m p o r t a n t .  C r e d i t  i s  e s s e n t i a l  t o  t h e  e c o n o m i c  

l i f e  o f  t h i s  c o u n t r y .  C o n s u m e r  c r e d i t ,  c o m m e r c i a l  c r e d i t ,

s e c u r e d  a n d  u n s e c u r e d  c r e d i t  e n t e r  i n t o  o u r  l i v e s ,  e v e r y d a y .  

C r e d i t  r e m a i n s  a v a i l a b l e  s o  l o n g  a s  t h o s e  w h o  e x t e n d  i t  a r e  g i v e n  

c e r t a i n  a s s u r a n c e s  a b o u t  t h e i r  r i g h t s  a t  d e f a u l t .  T h e  U n i f o r m  

F r a u d u l e n t  T r a n s f e r  A c t  p r o v i d e s  a s s u r a n c e s  t o  c r e d i t o r s  t h a t  

h e l p  m a k e  c r e d i t  a v a i l a b l e  t o  a l l  o f  u s .



r r n s  e c o n o m i d  I s s u e  l e a d s  d i r e c t l y  t o  t h e  i s s u e  o f  u n i f o r ­

m i t y .  T h e  a v a i l a b i l i t y  a n d  t h e  h e a l t h  o f  t h e  c r e d i t  m e c h a n i s m  

r e q u i r e  n a t i o n a l  s t a n d a r d s .  T h e  p r i n c i p l e s  o f  t h e  o l d  U n i f o r m  

F r a u d u l e n t  C o n v e y a n c e  A c t  b e c a m e  a p p l i c a b l e  t o  e v e r y  p e r s o n  i n  

e v e r y  s t a t e  b e c a u s e  i t  w a s  i n c o r p o r a t e d  i n t o  t h e  F e d e r a l  B a n k r u p ­

t c y  A c t .  M u c h  o f  w h a t  i s  i n  t h a  n e w e r  F r a u d u l e n t  T r a n s f e r  A c t  

d u p l i c a t e s  t h e  B a n k r u p t c y  R e f o r m  A c t  o f  1 9 7 8 .  U n i f o r m i t y  h a s  

b e c o m e  n o t  o n l y  a  q u e s t i o n  o f  l a w  b e t w e e n  s t a t e s ,  b u t  a l s o  

b e t w e e n  s t a t e  a n d  f e d e r a l  l a w .  W i t h o u t  u n i f o r m i t y ,  c r e d i t  

b e c o m e s  l e s s  a v a i l a b l e ,  a n d  t h e  c r e d i t  m e c h a n i s m  i s  l e s s  

r e l i a b l e .  T o  a v o i d  c o n f u s i o n  a n d  e x p e n s e ,  t h e  s a m e  r u l e s  m u s t  

a p p l y  t h r o u g h o u t  t h e  c o u n t r y .  P u b l i c  e x p e c t a t i o n s  a r e  t h e  s a m e  

i n  e v e r y  s t a t e  a n d  j u r i s d i c t i o n .

A s s o c i a t e d  w i t h  t h e  i s s u e  o f  u n i f o r m i t y  i s  t h e  i s s u e  o f  

m o d e r n i t y .  T h e  o r i g i n a l  F r a u d u l e n t  C o n v e y a n c e  A c t ,  w h i c h  t h e  

F r a u d u l e n t  T r a n s f e r  A c t  r e p l a c e s ,  w a s  p r o m u l g a t e d  i n  1 9 1 8 .  

C h a n g e s  i n  f e d e r a l  b a n k r u p t c y  l a w ,  i n  c r e d i t o r - d e b t o r  r e l a t i o n s  

i n  g e n e r a l ,  e v e n  i n  t h e  r u l e s  g o v e r n i n g  t h e  c o n d u c t  o f  l a w y e r s ,  

m a k e  i t  c l e a r  t h a t  a  m o d e r n i z a t i o n  i s  o v e r d u e .  T h e  U n i f o r m  

F r a u d u l e n t  T r a n s f e r s  A c *  a n s w e r s  t h a t  i m m e d i a t e  n e e d .



F R E D  H .  M I L L E R  
P r o f e s s o r  o f  L a w  a t  t h e  U n i v e r s i t y  o f  O k l a h o m a

S e c t i o n  b y  S e c t i o n  A n a l y s i s  o f  t h e  A c t

S e c t i o n  1  c o n t a i n s  d e f i n i t i o n s .  S e c t i o n  2  a l s o  c o n t a i n s  t h e  
d e f i n i t i o n  o f  " i n s o l v e n t , "  a n d  S e c t i o n  3 t h e  d e f i n i t i o n  o f  
" v a l u e . "  T h e  d e f i n i t i o n  o f  " a s s e t "  i n  S e c t i o n  2 ( 2 ) ,  t o g e t h e r  
w i t h  t h e  l a t t e r  d e f i n i t i o n s  o f  " i n s o l v e n t "  a n d  " v a l u e , "  i n  a  
g e n e r a l  s e n s e  f o r m u l a t e  t h e  c o r e  c o n c e p t  o f  t h e  a c t :  t h e  t r a n s f e r  
o f  a n  a s s e t  ( o r  i n c u r r i n g  a n  o b l i g a t i o n )  f o r  i n a d e q u a t e  v a l u e  b y  
a n  i n s o l v e n t  d e b t o r  o r  o n e  r e n d e r e d  i n s o l v e n t  b y  t h e  t r a n s a c t i o n  
i s  a  f r a u d u l e n t  t r a n s f e r .  S u b s e c t i o n  3 ( B )  i s  w o r t h  p a r t i c u l a r  
n o t e  i n  t h i s  r e s p e c t  b e c a u s e  i t  o v e r r u l e s  f o r  s t a t e  l a w  t h e  
c o n t r o v e r s i a l  h o l d i n g  i n  D u r r e t t  v .  W a s h i n g t o n  N a t .  I n s .  C o . . 
6 2 1  F . 2 d  2 0 1  ( 5 t h  C i r .  1 9 8 0 ) ,  t h a t  a  r e g u l a r l y  c o n d u c t e d  m o r t g a g e  
f o r e c l o s u r e  t h a t  p r o d u c e s  a  p r i c e  " t o o  l o w "  m a y  b e  a v o i d e d  a s  a  
f r a u d u l e n t  c o n v e y a n c e .  B y  c l o u d i n g  p r o p e r t y  t i t l e s  t h e  D u r r e t t  
r u l e  v i r t u a l l y  i s  a  s e l f - f u l f i l l i n g  p r o p h e c y .

S e c t i o n  4  S u b s e c t i o n  a ( l )  s t a t e s  t h e  b a s i c  r u l e  o f  t h e  a c t :  
a  t r a n s f e r  m a d e  o r  a n  o b l i g a t i o n  i n c u r r e d  w i t h  a c t u a l  i n t e n t  t o  
h i n d e r ,  d e l a y  o r  d e f r a u d  c r e d i t o r s  i s  a c t i o n a b l e  b y  c r e d i t o r s .  
H o w  d o e s  a  c r e d i t o r  p r o v e  t h e  d e b t o r ’ s  a c t u a l  i n t e n t ?  S u b s e c t i o n
b  s e t s  o u t  " b a d g e s  o f  f r a u d "  i f  s e v e r a l  o f  t h e s e  a p p e a r  i t  i s
s t r o n g  e v i d e n c e .  S u b s e c t i o n  a ( 2 ) ,  o n  t h e  o t h e r  h a n d ,  s e t s  o u t  
t w o  c a s e s  w h e r e  t h e  l a w  d e c r e e s  t h e  i n t e n t  e x i s t s  i f  t h e  f a c t s  
a r e  a s  s t a t e d .

S e c t i o n  5  s t a t e s  t w o  f u r t h e r  c a s e s  w h e r e  t h e  l a w  d e c r e e s  t h e  
t r a n s a c t i o n  i s  f r a u d u l e n t ,  b u t  o n l y  a s  t o  p r e s e n t  c r e d i t o r s  a n d  
n o t  a l s o  a s  t o  c r e d i t o r s  a r i s i n g  l a t e r  a s  i s  t h e  c a s e  f o r  
t r a n s f e r s  c o v e r e d  b y  S e c t i o n  5 .

S e c t i o n  6  d e f i n e s  w h e n  a  t r a n s a c t i o n  o c c u r s .  I t  o c c u r s  w h e n  
i t  c a n  p r e j u d i c e  t h e  r i g h t s  o f  t h i r d  p a r t i e s ,  a n d  n o t  w h e n  i t  
a c t u a l l y  o c c u r s  b e t w e e n  t h e  p a r t i e s  t o  i t .  F o r  e x a m p l e ,  a  
c r e d i t o r  d o e s  n o t  n e e d  t h i s  a c t  t o  s e t  a s i d e  a  f r a u d u l e n t
s e c u r i t y  i n t e r e s t  t h a t  i s  n e v e r  f i l e d ;  t h e  c r e d i t o r  c a n  d e f e a t
t h a t  i n t e r e s t  u n d e r  t h e  U n i f o r m  C o m m e r c i a l  C o d e .  S u b s e c t i o n  5  o f  
t h i s  S e c t i o n  a l s o  s t a t e s  t h e  t i m e  w h e n  a n  o b l i g a t i o n  i s  i n c u r r e d .

S e c t i o n  7  d e s c r i b e s  t h e  r e m e d i e s  a  c r e d i t o r  h a s  t o  a t t a c k  
a n d  a v o i d  a  f r a u d u l e n t  t r a n s f e r  o r  o b l i g a t i o n .



-------^ o ^ v ^ v i i  <j  , « y u u u  i d i u i  y u t c u a s e r  l o r
r e a s o n a b l y  e q u '  a l e n t  v a l u e  w h o  d i d  n o t  i h a r e  i n  t h e  d e b t o r ' s  
f r a u d u l e n t  p u r ^ s e  a n d  s u b s e q u e n t  g o o d  f a i t h  t r a n s f e r e e s  f o r  
v a l u e  w h o  a r e  s u f f i c i e n t l y  r e m o t e .  S u b s e c t i o n  ( d )  a l s o  g i v e s  a  
g o o d  f a i t h  t r a n s f e r e e  o r  o b l i g e e  a g a i n s t  w h o m  t h e  t r a n s a c t i o n  c a n  
b e  a v o i d e d  p r o t e c t i o n  f o r  a n y  v a l u e  g i v e n .

S u b s e c t i o n  ( e )  i s  i m p o r t a n t  a s  p r o t e c t i n g  l e a s e  t e r m i n a t i o n s  
a n d  s e c u r i t y  i n t e r e s t  e n f o r c e m e n t  a g a i n s t  MD u r r e t t  t y p e "  a t t a c k s ,  
a n d  S u b s e c t i o n  ( f )  a l l o w s  " w o r k o u t s "  a n d  t h e  l i k e  t o  o c c u r .

S e c t i o n  9  p r e s c r i b e s  s t a t u t e s  o f  l i m i t a t i o n  s p e c i f i c a l l y  f o r  
t h e  a c t .

S e c t i o n  1 0  s t a t e s  t h e  a c t  i s  s u p p l e m e n t e d  b y  o t h e r  l a w  a n d  
S ^ c t i o r L j J .  s p e c i f i e s  t h a t  i n  i n t e r p r e t i n g  t h e  a c t ,  p r e c e d e n t  f r o m  
o t h e r  s t a t e s  t h a t  h a v e  e n a c t e d  i t  s h o u l d  b e  u s e d  t o  m a i n t a i n  
u n i f o r m i t y .

S e c t i o n  1 2  p r o v i d e s  t h e  t i t l e .

S e c t i o n  1 3  r e p e a l s  t h e  c u r r e n t  s t a t u t e s  o n  t h e  s u b j e c t ,  
i n c l u d i n g  a n y  o l d  p r e d e c e s s o r  v e r s i o n s  o f  t h i s  a c t .



FEDERAL P \NKRUPTCY LAW -  SO R T IN G  QtT'" CONFUSION
T h e r e  h a g  b e e n  m u c h  c o n f u s i o n  o v e r  t h e  r e l a t i o n s h i p  o f  

m o r t g a g e  f o r e c l o s u r e s ,  h o w e v e r  d o n e ,  a n d  f r a u d u l e n t  c o n v e y a n c e
s t a t u t e s ,  i n c l u d i n g  t h e  1 9 8 4  U n i f o r m  F r a u d u l e n t  T r a n s f e r  A c t  
( U F T A ) .  T h e  c o n f u s i o n  r e s u l t s  f r o m  a  s i n g l e ,  n o w  n o t o r i o u s  c a s e ,
D u r r e t t  v ,  W a s h i n g t o n  H a t . ,  I n s . _  C o . , 6 2 1  F . 2 d  201  ( 5 t h  c i r .
1 9 8 0 ) .  T h e  C o u r t ,  i n  D u r r e t t . h e l d  a n o n c o l l u s i v e  m o r t g a g e  
f o r e c l o s u r e  c o n d u c t e d  p u r s u a n t  t o  T e x a s  l a v  a  c o n s t r u c t i v e l y  
f r a u d u l e n t  t r a n s f e r  u n d e r  S e c t i o n  6 7 d  o f  t h a  B a n k r u p t c y  A c t .  T h e  
B a n k r u p t c y  A c t  h a s  f r a u d u l e n t  t r a n s f e r  p r o v i s i o n s  d i r e c t l y  
a n a l o g o u s  t o  t h e  U F T A .

D u r r e t t  h a s  n o t  b e e n  f o l l o w e d  i n  a l l  c i r c u i t s  o f  t h e  f e d e r a l  
c o u r t s .  I t  h a s  b e e n  d i r e c t l y  r e j e c t e d  i n  t h e  S i x t h  a n d  N i n t h
C i r c u i t s ,  f o r  e x a m p l e .  I t s  i n f l u e n c e  o n  s t a t e  l a w  i n  t h e  i n t e r ­
p r e t a t i o n  o f  t h e  1 9 1 8  U n i f o r m  F r a u d u l e n t  C o n v e y a n c e  A c t  ( U F C A )
a n d  t h o s e  s t a t e s  s t i l l  f o l l o w i n g  t h e  c o m m o n  l a w  i s  n o t  y e t  c l e a r .  
M u c h  s p e c u l a t i o n  a t t e n d s  t h e  p o s s i b i l i t i e s  i n  t h a t  r e g a r d ,  h o w ­
e v e r .

W h y  i s  D u r r e t t  s o  i m p o r t a n t ?  I t s  h o l d i n g  c a l l s  t h e  v a l i d i t y  
o f  t h e  b u l k  o f  m o r t g a g e  f o r e c l o s u r e  s a l e s  i n t o  q u e s t i o n .  A l m o s t  
n e v e r  d o  s u c h  s a l e s  r e a l i z e  t h e  c u r r e n t  m a r k e t  p r i c e  f o r  r e a l  
e s t a t e  b o u g h t  a n d  s o l d  i n  t h e  o r d i n a r y  c o u r s e .  A  k e y  e l e m e n t  i n  
f r a u d u l e n t  c o n v e y a n c e  a n a l y s i s  i s  t h e  c o n c e p t  o f  " f a i r  c o n s i d e r a ­
t i o n "  o r  " r e a s o n a b l y  e q u i v a l e n t  v a l u e . "  I n  D u r r e t t ,  t h e  
f o r e c l o s u r e  s a l e  r e a l i z e d  l e s s  t h a n  7 0 %  o f  t h e  a l l e g e d  m a r k e t  
v a l u e ,  a n d  w a s  a  f r a u d u l e n t  t r a n s f e r  f o r  t h a t  f a c t .

A s  a  r e s u l t  o f  D u r r e t t .  b u y e r s  i n  f o r e c l o s u r e  s a l e s  l o s e  
a s s u r a n c e  o f  t i t l e .  L e n d e r s  c a n n o t  b e  s u r e  o f  l e n d i n g  p r a c t i c e s .  
T h e  u n c e r t a i n t y  t h a t  D u r r e t t  f o r e c a s t s  h a s  l a r g e  e c o n o m i c  i m p a c t  
i n  r e a l  e s t a t e  m a r k e t s .

U F T A  a t t e m p t s  t o  a l l e v i a t e  t h e  d i f f i c u l t i e s  t h a t  D u r r e t t  
s u g g e s t s .  I n  S e c t i o n  3 ( b ) ,  v a l u e  i s  " r e a s o n a b l y  e q u i v a l e n t  
v a l u e "  i f  g i v e n  i n  " a  r e g u l a r l y  c o n d u c t e d ,  n o n c o l l u s i v e  f o r e c l o ­
s u r e  s a l e  o r  e x e c u t i o n  o f  a  p o w e r  o f  s a l e  f o r  t h e  a c q u i s i t i o n  o r  
d i s p o s i t i o n  o f  t h e  i n t e r e s t  o f  t h e  d e b t o r  u p o n  d e f a u l t  u n d e r  a  
m o r t g a g e ,  d e e d  o f  t r u s t ,  o r  s e c u r i t y  a g r e e m e n t . "  A d o p t i o n  o f  
t h i s  p r o v i s i o n  w o u l d  p r e c l u d e  a  D u r r e t t  t y p e  o f  h o l d i n g  i n  a n y  
s t a t e  a d o p t i n g  U F T A .  O n l y  p r i v a t e ,  n o n - p u b l i c  t y p e s  o f  t r a n s ­
f e r s ,  s u c h  a s  s o m e  k i n d s  o f  d e e d  i n  l i e u  o f  f o r e c l o s u r e ,  w o u l d  b e  
v u l n e r a b l e .  B u t  t h e s e  a r e  e x a c t l y  t h e  k i n d s  o f  t r a n s f e r s  U F T A  i s  
d e s i g n e d  t o  r e m e d y  a n y w a y .  U F T A  S e c t i o n  3 ( b )  r e m o v e s  t h e  
u n c e r t a i n t y  t h a t  D u r r e t t  h a s  c r e a t e d ,  i n s o f a r  a s  s t a t e  l a w  i s  
c o n c e r n e d .

W e  m u s t  b e  c l e a r ,  h o w e v e r ,  o n  t h e  d i s t i n c t i o n  b e t w e e n  
f e d e r a l  a n d  s t a t e  l a w ,  t h e  B a n k r u p t c y  A c t  a n d  s t a t e  f r a u d u l e n t  
c o n v e y a n c e  l a w .  D u r r e t t  s t i l l  a p p l i e s  i n  f e d e r a l  b a n k r u p t c y  l a w ,



§ 3-1.40.010 A l a s k a  S t a t u t m } 34.40.010

NOTES TO DECISIONS

The safe and proper rule of con- 
atrucllon of mechanic'* lien atatutes is 
thal, while the remedial portion* of the 
statute* ihould be liberally conitrued, 
with a view to avoid defeating the purpoae 
of the itatute, yet these part* upon which 
the right to the existence of a lien de­
pend*. being in derogation of the common 
law, ihould be strictly construed. Sullen* 
& Ho«s. Inc. v. Farvour, 14 Alaska 492, 
117 F. Supp. 535 (D. Alaaka 1954),

Applied in F̂ jeidahl v. Homer Co-Op. 
Aaa’n, II Alaska 112 (1946), Stephenson 
v Ketchikan Spruce Mill*. Inc., 412 P 2d 
496 (Alaska 19661.

Quoted in Mitchell v. Beaver Dredging 
Co., 8 Alaska 566 (1935); Gleason v. Dia­
mond. 9 Alaaka 621 (1939); Clay v. San­
dal, 369 P 2d 890 (Alaska 1962); Moore* v. 
Alaska MeUl Bldgs, Inc., 448 P2d 581 
(Alaska 1968).

C h a p ter  40. F r a u d u le n t T ran sfers, R e v o ca tio n s ,
an d  T ru sts.

Section 
10. Invalidity generally 
20. Invalidity as against purchasers 
30. Purchaser* with notice 
40. Invalidating effect for 

revocation, determination or alter­
ation

50. Conveyance in exercise of power to 
revoke and reconvey 

60. Conveyance before accrual of right Lo 
execute power of revocation 

70. Requirement of writing for grant or 
assignment of trust

Section
80. Invalidity against heirs, successors, 

representatives, or assigns 
90. Fraudulent intent question of fact 

100. When title of purchaser for value not
aifected

110. Invalidity of transfer* of personal 
property in trust 

120. "Land" and "estate and interest in 
land" defined 

130. "Conveyance" defined

Sec . 3 4 .4 0 .0 1 0 . In v a l i d i t y  g e n e r a l ly .  A conveyance o r  a s s ig n ­
m en t, in  w rit in g  o r o th e rw ise , o f  an  esta te  o r  in te re s t in la n d , o r  in  
goods, o r th ings in ac tion , o r o f  re n ts  o r p ro fits  issu ing  from  th em  o r  a 
charge upon land , goods, o r  th in g s  in action , o r upon the  re n ts  o r 
p ro fits  from  them , m ade w ith  the  in te n t to h inder, de lay , o r  d e fra u d  
c red ito rs  o r o th e r pe rsons o f  th e ir  law fu l su its , damages, fo r fe itu re s , 
debts, o r dem ands, o r  a bond o r  o th e r evidence o f  debt g iven , ac tion  
commenced, decree o r ju d gm en t su ffe red , w ith  the lik e  in te n t , as 
ag a in st the pe rsons so h in de red , de layed , o r de frauded is vo id . 
.'§ 22-4 -1 A C LA  1 9 4 9 )

NOTES TO DECISIONS

Common law, — Under the common 
law, a transfer by an insolvent debtor to 
pay or to secure an antecedent debt haa 
never been treated as a transfer to hinder, 
delay, or defraud creditor*, although it is 
self-evident that other creditors are neces­
sarily hindered and delayed by such a 
transfer. Blumenstein v. Phillips Ins. 
Center. Inc., 490 P 2d 1213 (Alaska 1971).

At common law it waa not illegal for a 
debtor to pay one of his creditors in full,

even though he did not have enough left 
to pay his other creditor* in full or even in 
part. Such a payment was not, and ia not 
now, a fraudulent conveyance. The pay­
ment is merely the performance of an ex­
isting legal duty. Nor is it illegal for the 
debtor to transfer property as security for 
an existing debt; the value of the property 
in excesa of the debt remains available to 
other creditors. The conveyance of prop­
erty to a creditor in satisfaction of in ex-
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5 34.40.010 P r o p e r t y § 34.40.010

U

iating debf is • fraudulent conveysnce 
only in case it# value is in excess of the 
debt and the purpose of the debtor is to 
keep that excess out of the hands of his 
other creditors. Blumenslein v. Phillips 
Ins Center, Inc. 490 P2d 1213 (Alaska 
1971).

This section provides AJaaka’a basic 
prohibition against transactions In 
fraud of creditor#. Blumenslein v. Phil­
lips Ins. Center Inc., 490 P 2d 1213 
(Alaska 1971).

And AS 34.40.090 complement# this 
basic prohibition by providing that the 
existence of fraudulent intent is a ques­
tion of fact. Blumenstein v. Phillip# Ins. 
Center. Inc., 490 P 2d 1213 (Alaska 1971).

Tbe court never presumes fraud. 
Matheson v. Patenaude, 8 Alaska 238 
(1930).

Under normal circumstances, fraud will 
not be presumed. Blumenstein v. Phillip# 
Ins. Center, Inc., 490 P 2d 1213 (Alask# 
1971).

And the burden of proof under thl# 
section la on the plaintiff. Matheson v. 
Patenaude, 8 Alaska 236 (1930).

Fraud la established by preponder' 
ance of evidence; clear and convincing 
proof is not required. C-/:baig v. f-abaig, 
717 P.2d 836 (Alaska 1986).

AS 09.25.060 qualifies the provisions 
of this section and AS 34.40.090 by 
erecting a prims facie presumption of 
fraud in cases where a sale of personal 
property is not 'accompanied by the im­
mediate delivery and the actual and con­
tinued possession' by the vendee. 
Blumenstein v. Phillips Ins. Center, Inc., 
490 P.2d 1213 (Alaska 1971).

Where the creditor offered a satisfac­
tory explanation for his failure to take 
more overt steps in attempting to reestab­
lish possession of a vessel, and where he 
further showed that the quitclaim deed 
delivered by the debtor was issued in ex­
change for valuable consideration, tha 
trial court was ur\juatified in relying on 
the statutory presumption to invalidate as 
fraudulent the conveyance in question. 
Under these circumstances, the trial court 
should have considered the validity of the 
transaction as a question of fact pursuant 
to thia section and AS 34.40.090. Accord­
ingly, the court ahould have ruled on the 
issue whether, in the conveyance of the 
vessel to the creditor, there was an actual, 
as opposed to a presumed intent to hinder, 
delay, or defraud other creditors. 
Blumenstein v. Phillips Ins. Center, Inc., 
490 P.2d 1213 (AlaakB 1971).

The badge* of fraud here are aa 
clearly apparent aa they are multitudl- 
noua. Tlie compelling ones in terms of 
long-recognized indicia of fraud are: (1) 
The consideration is inadequate. (2) The 
trsnufer of the property was in anticipa­
tion of a pending suit. (3) The transferor 
debtor was insolvent (4) There was s fail­
ure to record the instrument within a rea­
sonable length of time (5i The conveyance 
waa a transfer of all or substantially all 
the debtor's property. (6) The retention of 
possession of the premises by the grantor 
from the date of the exect. i i on of the deed 
stands unexplained. (7) TTie transfer so 
completely depleted the assets of the 
debtor that his creditor, the plaintiff, has 
thereby been hindered and delayed in re- 
coveri,.g any part of his judgment. (8) The 
relationship of the parties becomes an ad­
ditional badge of fraud when there also 
appear other circurruiancei which of 
themselves incite distrust and suspicion. 
First Natl Bank v. Erutler, 637 P.2d 517 
(Alaska 1976).

When a xnveyar.ee is alleged to have 
been made fraudulently, the court may 
consider whether the disparity between 
the true value and the price paid is so 
great as to shock the conscience and strike 
the understanding at once with the con­
viction that such transfer never could 
have been made in good faith. Gransbury 
v. United Bldg. Supply, Inc., 531 P.2d 
1247 (Alaska 1976).

Badges of fraud at most are only evi­
dentiary facts tending tc prove the ulti­
mata fact, which is that fraud was In­
tended. Matheson v. Patenaude, 8 Alaska 
238 (1930); Blumenstein v. Phillips Ins. 
Center, Inc., 490 P 2d 1213 (Alaska 1971).

Badges of fraud must be viewed within 
the context of each particular case, and, 
where their presence is satisfactorily ac­
counted for, or where their existence is 
not inconsistent with a construction of the 
transaction as a valid one, they deserve to 
be accorded little weight. Blumenstein v. 
Phillip* In*. Center, Inc., 490 P.2d 1213 
(Alaska 1971); First Natl Bank v. Enxler, 
637 P.2d 517 (Alaska 1976).

Where the totality of the circumstance# 
aurrounding a transaction has failed to in­
dicate fraud, or where a strong showing of 
good faith in a transaction haa been made, 
courts have frequently discounted the sig­
nificance of badges of fraud as indicia of 
the character of the transaction. 
B1 'raenstein v. Phillip* In*. Center, Inc., 
490 P.2d 1213 (Alaska 1971).

Evidence of poit-transfer eveuts 1#
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clearly admissible to show intent at an 
earlier point in time, although the proba- 
live value of the evidence decreases as the 
elapsed time increases Cabaig v Gabaig, 
717 P 2d 835 (Alaska 10861.

Hasty end unexplained departure of 
seller after sale of Iota na evidence that 
conveyance was fraudulent — See 
Gransbury v. United Bldg. Supply, Inc., 
531 P 2d 1247 (Alaska 1975).

Decree only avolda conveyance as to 
creditor who Is party. — When fraud 
has been established aa to one creditor, it 
has not the effect to vitiate the convey­
ance as to all other creditors. The decree 
in such a suit merely avoids the convey­
ance as to the plaintiff therein, and as to 
all the other creditors it remains as 
though no proceedings had been taken. 
Ellis v. Reed. 238 F. 341 <9ih Cir. 1917),

Debtor-credltor relationship neces­
sary. — The acts condemned by this sec­
tion are, by the terms of the ttatute, de­
pendent upon the existence of debtor-cred- 
itor relationship. First Natl Bank v. 
Eruler, 537 P 2d 517 (Alaska 1975).

A contingent debt may be the basis 
of a debtor-creditor relationship under 
this section. First Natl Bank v. Eruler, 
537 P 2d 517 (Alaska 1975).

Although the liability for a debt in the 
interim period before the collateral is sold 
at an execution sale is contingent in that 
it will only arise should the collateral sell 
for less than the amount owing, this fact 
does not preclude the present existence of 
a debt owed by the contingently liable 
party to the secured creditor. First Natl 
Bari v. Eruler, 537 P2d 517 (Alaska 
1975).

Distinction between transfer by con­
tingent debtor and transfer by debtor 
anticipating suit. — In the context of 
proving an intent to defrtud creditors, 
there must be a distinction made between 
the transfer of property by a contingent 
debtor who, while aware of the possibility 
of owing a debt at some future time, rea­
sonably concludes that that possibility 
will not arise, and the debtor who believes 
a suit is in tbe offing and who, in anticipa­
tion thereof, conveys property. The bona 
fide nature of the transfer in the former 
case is significantly less subject to suspi­
cion than in the latter. First Natl Bank v. 
Eruler, 537 P.2d 517 (Alaska 1975).

A preferential transfer does not con­
stitute a fraudulent conveyance. 
Blumenstein v. Phillips Ins. Center, Inc., 
490 P 2d 1213 (Alaska 1971).

A preferential payment to one of several

creditors by an insolvent debtor is not in 
itself an unlawful or fraudulent act. 
Blumenslein v. Phillips Ins Tenter, Inc., 
490 P 2d 1213 (Alssks 1971).

In the sbsence of bsnkruplcy laws or 
express statutory prohibition, an insol­
vent debtor may convey property to one 
credito even if it means'that the debtor's 
assets will thereby be depleted, and the 
claims of other creditors will be defeated. 
Blumenstein v. Phillips Ins Center, Inc., 
490 P.2d 1213 (Alaska 1971).

Barring Ihe applicability of bankruptcy 
laws or similar statutory provisions insur­
ing equal distribution of an insolvent 
debtor’s assets among all general credi­
tors, there is nothing improper or unlaw­
ful about a preference being given to one 
creditor, even if it means that other credi­
tors will be precluded from recovery. 
Blumenslein v, Phillips Ins. Center, Inc., 
490 P.2d 1213 (Alaska 1971),

A bona fide preference of one creditor 
over others will be upheld even where the 
debtor is or will be rendered insolvent, or 
where other creditors are threatening 
suit, or where the preferred creditor is 
aware of the debtor's insolvency. 
Blumenstein v. Phillips Ins. Center, Inc., 
490 P.2d 1213 (Alaska 1971).

For a list of casea upholding the right of 
a debtor to prefer one among his creditors, 
see Blumenstein v. Phillips Ins. Center, 
Inc., 490 P.2d 1213 (Alaska 1971).

The rule against fraudulent convey­
ances may be availed of by a tingle 
creditor. Blumenstein v. Phillips Ins. 
Center, Inc.. 490 P.2d 1213 (Alaska 1971).

Effect of permitting single creditor 
to set aside preferential transfer. — To 
allow a single creditor, acting in his own 
interest alone, to set aside a preferential 
transfer aa one in fraud of creditors would 
amount to substituting that creditor u  
the person preferred in place of the credi­
tor chosen by the debtor. Blunenstein v. 
Phillips Ins. Center, Inc., 490 P.2d 1213 
(Alaska 1971).

Conveyance of marital property In 
anticipation of divorce. — Husband’s 
secret conveyance of his interest in a bar 
to his brother three days after receiving 
service of divorce papers was intended to 
defraud the wife of her fair share of a pri­
mary marital asset. Pattee v. Pattee, 744 
P.2d 658 (Alaska 1987). See also Gabaig 
v. Gabaig. 717 P.2d 835 (Alaaka 1986).

Transfer by huaband of all assets to 
wife held not void under this section. 
— See First Natl Bank v. Enxler, 537 
P.2d 517 (AlAska 1975).
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P r o p e r t y 5 3 4 .4 0 .0 4 0

m

m

A p p lie d  in R o llin s  v Lc ib o ld , 5 1 2  P  2d Q u o ted  in D ean  v. F i r o r , 6 81  P  2d  321 
9 3 7  (A la s k a  1973 ). (A la ska  1984).

Purpose to de fraud  aa d e fense  to su it  to 
recover p roperty . 117 A L R  1464 .

R ight as between c re d ito rs  o f  g ra n to r  o r 
tran s fe ro r and those o f  g ra n te e  o r  t r a n s ­
feree 148 A LR  52 0 .

R ight o f c red ito r to  set as ide t ra n s fe r  o f 
p roperty as fra u d u le n t  aa aiTected by the 
fact that h is c la im  i* b a rre d  by a ta tu te  o f  
lim ita tion s . 14 A LR 2d  59 8 .

C o l la t e r a l  r e fe r e n c e * . —  3 7  Am  J u r .
2d , F ra u d u le n t  C onveyancea , I  1 e t aeq.

3 7  C  J .S . , F ra u d u le n t  C onveyances , (  1 
e l soq

R ig h t to r e l i e f  aa affected by  fact th a t 
p a rt ie s  a re  not in p a ri de lic to . 7 A L R  150 .

E s toppe l to c la im  in v a lid ity . 9  A l.R  3 5 8 .
F ra u d u le n t  conveyance aa c loud  on t i ­

t le . 7 8  A L R  250 .
L ia b i li t y  o f  one who ass is t*  o r  e n cou r­

ages in m ak ing  fra u d u le n t re a son a b le  to a 
th ird  person . 112  A L R  1250 .

S e c . 3 4 .4 0 .0 2 0 . I n v a l i d i t y  a s  a g a in s t  p u rc h a s e r s . A  conveyance 
o f  an  in te re s t in  land , o r  th e  re n ts  o r p ro fits  o f  it , o r  a cha rg e  upon  
la n d  o r  upon th e  re n ts  a n d  p ro fits  the reo f, th a t is m ade o r  c rea ted  w ith  
th e  in te n t to d e frau d  p r io r  o r  subsequent pu rchase rs  fo r  a  v a lu a b le  
c on s id e ra tion  o f  the la n d , re n ts , o r p ro fits , as a g a in s t these  p u r ­
chase rs , is vo id . (§ 2 2 -4 -2  A C L A  1949 )

N O T E S  T O  D E C IS IO N S

A p p lie d  in  C ro sa ly  v. C am p ion  M in .
C o ., 1 A la sk a  3 9 1  (1 9 0 1 ).

S e c . 3 4 .4 0 .0 3 0 . P u r c h a s e r s  w ith  n o tic e . A conveyance o r  cha rg e  
is not considered  fra u d u le n t in  fa v o r  o f a subsequen t p u rc h a se r who 
has ac tu a l o r  le g a l notice o f  it  a t the time o f  the pu rch ase , u n le s s  it 
app ea rs  th a t the g ra n te e  in  th e  conveyance, o r person to  be bene fited  
by the cha rg e , was p r iv y  to th e  fra u d  intended. (§ 2 2 -4 -3  A C LA  1 9 4 9 )

N O T E S  T O  D E C IS IO N S

A p p lie d  in C rosa ly  v. C am p ion  M in . 
C o ., 1 A la a k a  3 91  (1 9 0 1 ).

C ited  in W a lk e r  v. F e jrb a n k a  In v . C o., 
2 6 8  F 2d 48  (9 th  C ir . 1 9 59 ).

Collateral referencea. — 37 Am. Jur.
2d , F ra u d u le n t Conveyance*, } t  1 5 2 -1 5 4 .

S e c . 3 4 .4 0 .0 4 0 . I n v a l i d a t in g  e f fe c t  o f  p r o v is io n  f o r  r e v o c a t i o n , 
d e t e rm in a t io n , o r  a l t e r a t i o n .  A  conveyance o r charge o f  o r  upon an  
e s ta te  o r in te re s t in la n d  c o n ta in in g  a p rov is ion  fo r th e  re voca tion , 
d e te rm in a tio n , o r a lte ra t io n  o f  the  esta te  o r in te re s t , o r  a p a r t  o f  it , a t 
th e  w ill o f  the g ra n to r , is  vo id  as ag a in st subsequen t p u rch ase rs  from  
th e  g ra n to r  fo r  a v a lu a b le  c on s id e ra tion  o f an  esta te  o r  in te re s t lia b le  
to be revoked  o r  d e te rm in ed , a lth o u g h  the esta te  o r  in te re s t is no t 
e xp re ss ly  revoked , d e te rm in ed , o r  a lte red  by the g ra n to r  by v ir tu e  o f
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the power reserved or expressed in a prior conveyance or charge. 
(§ 22-4-4 A C L A  1949)

Sec. 34.40.050. Conveyance In exercise of power to revoke 
and reconvey. Where a power to revoke a conveyance of land, or the 
rents and profits from it, and to reconvey the land or the rents and 
profits is given to a person other than the grantor in the conveyance, 
and the person subsequently conveys the land, rents, or profits to a 
purchaser for a valuable consideration, the subsequent conveyance is 
valid in the same manner and to the same extent as if the power of 
revocation were recited in it and the intent to revoke the former con­
veyance expressly declared. (§ 22-4-5 A C L A  1949)

Sec. 34.40.060. Conveyance before accrual of right to execute 
power of revocation. If a conveyance to a purchaser under either AS 
34.40.040 or 34.40.050 is made before the person making the convey­
ance is entitled to execute the power of revocation, it nevertheless is 
valid from the time the power of revocation actually vests in the per­
son, in the same manner and to the same extent aa if then made, 
(§ 22-4-6 A C L A  1949)

Sec. 34.40.070. Requirement of writing for grant or assign­
ment of trust. A grant or assignment of an existing trust in land, 
goods, or things in action, unless the grant or assignment is in writ­
ing, subscribed by the person making it, or a lawfully authorized 
agent of the person, is void. (§ 22-4-7 A C L A  1949)

Sec. 34.40,080. Invalidity against heirs, successors, represen­
tatives, or assigns. A  conveyance, charge, instrument, or proceeding 
declared by law to be void as against the creditors, purchasers, or 
mortgagees is equally void as against the heirs, successors, personal 
representatives, or assigns of the creditors, purchasers, or mortgagees. 
(& 22-4-8 A C L A  1949)

Sec. 34.40.090. Fraudulent intent question of fact. The question 
of fraudulent intent in a case arising under the provisions of this 
chapter is a question of fact, and not of law. (§ 22-4-9 A C L A  1949)

NOTES TO DECISIONS

AS 34.40.010 provide! Alaska'a baalc tion of fact. Bluraenatein v. Phillip* Im .
prohibition agak,*t tronsactiona In Center, Inc., 490 P 2d 1213 (Alaaka 1971).
fraud of creditor*. Blumenatein v. Phil- AS 09.25.000 qualifle* the provlilon* 
lipe Ln*. Center, Inc., 490 P.2d 1212 of thl* *ection and AS 34.40.010 by
(Alaaka 1971). erecting a prima facie presumption of

And thl* section complement* that fraud in cases where a sale of personal
baalc prohibition by providing that the property i* not "accompanied by the lm-
eriatence of fraudulent intent ia a que*- mediate delivery and the actual and con-
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§ 34.40,100 P r o pe r ty § 34.40.110

linued possession” by ihe vendee 
Blumenstein v. Phillip* Ini Center, Inc., 
*90 P 2d 1213 (AIbsk* 19711.

Where the creditor offered • satisfac­
tory explanation for hi* failure to taki 
more overt steps in attempting to reestab­
lish possession of a vessel, and where he 
further showed that the quitclaim deed 
delivered by the debtor was issued in ex­
change for valuable consideration, the 
trial court was unjustified in relying on 
the statutory' presumption to invalidate a* 
fraudulent the conveyance in question. 
Under these circumstances, the trial court 
should have considered the validity of the 
transaction as a question of fact pursuant 
to this section and AS 34.40.010. Accord­
ingly. the court should have ruled on the 
issue whether, in the conveyance of the 
vessel to the creditor, there was an actual, 
as opposed to a presumed intent to hinder, 
delay or defraud other creditor*. 
Blumenstein v Phillips Ins. Center, Inc., 
*90 P 2d 1213 (Alaska 1971).

Fraud la not preiumed. — Fraud, not 
shown by the evidence to have existed, 
will not be preiumed. Courtnay v. 
Brenneman, 6 Alaska 233 (1920).

Under normal circumstance*, fraud will 
not be preiumed. Blumenstein v. Phillip* 
Ins. Center, Inc , 490 F.2d 1213 (Alaaka 
1971).

The intent to defraud will not be pre­
sumed. Rather, it is a question of fact usu­
ally to be proved by circumstantial evi­
dence. First Natl Bank v. Eruler, 637 
P.2d 517 (Alaska 1975).

General allegation* of fraud must be 
supported by specific allegations. — 
The general words of fraud and conspiracy 
can have no more force and effect towards 
rendering a mortgage void than the truth 
aa disclosed by the specific allegations will 
warrant. Schwabacher Bros. Co. v. 
Palmer, 4 Alaska 75 (1910).

Applied in Matheson v. Patenaude, 8 
Alaska 238 (1930).

Sec. 34.40.100. W h e n  title of purchaser for value not affected. 
The provisions of AS  34.40.010 and 34.40.070 —  34.40.130 may not be 
construed in any manner to affect or impair the title of a purchaser for 
a valuable consideration unless it appears that the purchaser had 
previous notice of the fraudulent intent of the purchaser’s immediate 
gTantor, or of the fraud rendering void the title of the grantor. 
(§ 22-4-10 A C L A  1949; a m  § 52 ch 21 SLA 1985)

Cross reference*. — For provision* re­
lating to purchasers from distributee* of 
an estate, see AS 13.16.680.

Collateral reference*. — 37 Am. Jur. 
2d, Fraudulent Conveyances, I  152 et 
aeq.

Sec. 34.40.110. Invalidity of transfers of personal property in 
trust. A deed of gift, a conveyance, or a transfer or assignment, oral or 
written, of goods and chattels or things in action made in trust for the 
person making the deed, conveyance, transfer, or assignment is void 
as against the creditors, existing or subsequent, of the person. 
(§ 22-4-13 A C L A  1949)

NOTES TO DECISIONS

Chattel mortgage allowing mort­
gagor to treat property as own Is void. 
— If a chattel mortgage is coupled with a 
condition or agreement that the mort­
gagor may treat the goods as if he were 
the owner of them, that is, may sell them 
at his option and receive the proceeds to 
his own use, such condition or agreement

avoids the mortgage. In legal effect it is a 
sham, * nullity, a mere shadow of a mort­
gage, only calculated to ward off other 
creditors, and is a conveyance in truat for 
the benefit of the person making it, and 
therefore void as against creditors. In re 
Minkovc, 6 Alaska 68 (1918).
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Revi»or'* nol«o. —  Pureu int to I 3, 
ch. 24, SLA 1966, in  AS 34.46.010 -  
34 46.090 "dJitrict m ig iit ra te ” w u

changed to "diitrict judge" and "deputy 
m ag iitra ta” w a i changed to "magiitrata”.

§ 34.40.120 A las k a St a t u t e s } 34.45.010

Sec. 34.40.120. "Land" and "estate and Interest In l a n d "  d e *  
fined. The term "land” as used in AS 34.40.010 and 34.40.070 —  
34.40.130, shall be construed as coextensive in meaning with "lands, 
tenements, and hereditaments," and the term "estate and in*erest in 
land" shall be construed to embrace every interest, freehold, and chat* 
tel, legal and equitable, present and future, vested and contingent in 
land as defined in this section. (5 22-4-11 A C L A  1949)

C o lla te ra l reference*. —  28 Am . Jur. 
2d. E aU le i, I I  1, 2.

C h ap ter  45. U n c la im e d  P r o p e r ty .
Article
1. Consignees and Bailees (}§ 34.45 010 —  34.45 080)
2. Personal Property Presumed Abandoned; General Rule* ( I I  34 45 110 —

34 45.120)
3. Conditions Leading to Presumption of Abandonment of Particular Types of Per­

sonal Property ( I I  34.45.140 —  34.45.260)
4. Reporting in d  Disposition of Personal Property ( { }  34.45.280 —  34.45.340)
6. Adm inistration of Abandoned Property ( I I  34.45.360 —  34 45.430)
6. Enforcement and Penaltiea ( I I  34 45.450 —  34.45 470)
7. General Provisions ( } |  34.45.700 —  34 45.780)

Article 1. Consignees and Bailees.

Section Section
10. Record of consignee or bailee 50. Order of sale
20. Consignee's or bailee's notice to 60. Sale at public auction

owner 70. Proceed* of sale
30. Sale 80. Sale of perishable property
40. Presale inventory and notice

Sec. 34.40.130. "Conveyance" defined. The term "conveyance," 
as used in AS 34.40.010 and 34.40.070 —  34.40.130, shall be construed 
to embrace every instrument in writing except a last will and testa­
ment, of whatever form and by whatever name it may be known in 
law, by which an estate or interest in lands is created, aliened, as­
signed, or surrendered. (§ 22-4-12 A C L A  1949)

Sec. 34.45.010. Record of consignee or bailee. When personal 
property is consigned to or deposited with a forwarding merchant, 
wharf, warehouse, or tavern keeper, or the keeper of a depot for the 
reception and storage of trunk?, baggage, merchandise, or other per­
sonal property, the consignee or bailee shall immediately record a
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D e a r  R e p r e s e n t a t i v e  K o t t :

I  u n d e r s t a n d  t h a t  H B  7 2 ,  p r o p o s i n g  t h e  U n i f o r m  F r a u d u l e n t  
T r a n s f e r  A c t ,  i s  s c h e d u l e d  f o r  a  h e a r i n g  i n  y o u r  c o m m i t t e e  
t o m o r r o w ,  a n d  I  w a n t e d  t o  e x p r e s s  m y  s t r o n g  s u p p o r t  f o r  t h i s  b i l l .  
I  u r g e  y o u r  c o m m i t t e e ' s  f a v o r a b l e  a c t i o n  o n  i t .

H B  7 2  u p d a t e s  A l a s k a  l a w  t h a t  w a s  b o r r o w e d  f r o m  O r e g o n  f o r  
A l a s k a  b a c k  i n  t h e  1 8 0 0 ' s .  We  d i d  n o t  e v e n  e n a c t  t h e  1 9 1 8  
p r e d e c e s s o r  t o  t h i s  U n i f o r m  A c t  ( t h e  U n i f o r m  F r a u d u l e n t  C o n v e y a n c e  
A c t )  .

B y  e n a c t i n g  H B  7 2 ,  A l a s k a  w i l l  f i n a l l y  u p d a t e  i t s  l a w ,  m a k i n g  
s i g n i f i c a n t  i m p r o v e m e n t s  i n  t h e  p r o c e s s ,  a n d  w i l l  j o i n  a t  l e a s t  3 3  
o t h e r  s t a t e s  i n  e n a c t i n g  t h i s  m o d e r n  v e r s i o n .  T h e  b i l l ' s  h a n d l i n g  
o f  f r a u d u l e n t  t r a n s f e r s  w i l l  h e l p  a s s u r e  t h e  s m o o t h  f l o w  o f  
b u s i n e s s  t r a n s a c t i o n s  i n  t h e  s t a t e  a n d  b e t w e e n  t h i s  s t a t e  a n d  o t h e r  
s t a t e s .

I f  y o u  h a v e  a n y  q u e s t i o n  a b o u t  i t ,  p l e a s e  l e t  m e  k n o w .  I  
s h o u l d  m e n t i o n  t h a t ,  a m o n g  A l a s k a ' s  u n i f o r m  l a w  c o m m i s s i o n e r s ,  
J e r r y  K u r t z  ( 2 7 6 - 6 1 0 0 )  i s  t h e  m o s t  k n o w l e d g e a b l e  a b o u t  H B  7 2 .

T h a n k  y o u .

Y<

A r t h u r ' H .  P e t e r s o n  
U n i f o r m  L a w  C o m m i s s i o n e r  

f o r  A l a s k a

c c :  H o n .  B r i a n  P o r t e r ,  C h a i r
H o u s e  J u d i c i a r y  C o m m i t t e eR e s t  o f  A l a s k a ' s  ULC D e l e g a t i o n



D E P A R T M E N T  O F  L A W

OFFICE OF THE ATTORNEY GENERAL
January 23, 1995

Hon. Brian Porter, Chair 
House Judiciary Committee 
State Capitol, Room 118 
Juneau, Alaska 99801-1182

PLEASE R E  PL y To
O  ’031 W f S T4TH A VENUE SUI T£ 2 X  ANCHCVa GE ALASKA 9950’ '9^4PHONEFAX (9071269 5 ’00 

(907)276 3697
KEY  BANK BUILDING100 CUSHMAN S T . SUITE J 00
F a i r b a n k s  A la s k a  9 9 7 0 ’ -4579 PHONE (9071451-2611 
FAX (907) 451-2646
PO  BOX 110300-D’MOND COUP ~ JUNEAU ALASKA 996 l l  -0300 
PHONE (907)465-3600 FAX (907)465-6735

Re: Material on Uniform Fraudulent
Transfer Bill (HB 72)

Dear Representative Porter:

Per your staff's request, enclosed are informational 
materials on HB n2 concerning the Uniform Fraudulent Transfer Act. 
The bill is modeled after the uniform law adopted by the National 
Conference of Commissioners cn Uniform State Laws.

As you know, this bill would bring Alaska's law into 
conformity with 33 other states that have enacted these provisions 
of the uniform Act. Also, since Alaska law has not been updated 
for many years, this bill would update our state law to handle 
significant problems with our existing statutes concerning the sale 
or exchange of personal property done fraudulently to avoid payment 
to creditors.

If you need additional information, please let me know.

Sincerely,

H  fjTl BRUCE M. BOTELHO
[LjJ ATTORNEY GENERAL

JAM 2 3 i334
By:

Rep. Brian Porter Deborah E. Behr
Assistant Attorney General

DEB:cl

03-C51H



M E M O R A N D U M  R EC E 'V t (i S t a t e  o f  A l a s k a
AUG 3° Department of Law

^  D e b o r a h  B e h r  B U R R ,  PEASE A u g u s t  2 4 ,  1 9 9 3
A s s i s t a n t  A t t o r n e y  G e n e r a l  
L e g i s l a t i o n / R e g u l a t i o n  S e c t i o n  flL£ * o

tel 2 6 9 - 5 2 0 1

subject U F T A

aCM M a r y  B l l e n  B e a r d s l e y  Yl\2&~ 
A s s i s t a n t  A t t o r n e y  G e n e r a l  
C o m m e r c i a l  S e c t i o n - A n c h o r a g e

Y o u  h a v e  a s k e d  m e  t o  c o m m e n t  o n  t h e  U n i f o r m  F r a u d u l e n t  
T r a n s f e r  A c t  ( " U F T A ' 1 ) ,  a n d  w h e t h e r  i t  m i g h t  b e  b e n e f i c i a l  f o r  
A l a s k a  t o  a d o p t  t h e  U F T A .  A f t e r  r e v i e w i n g  t h e  m a t e r i a l  y o u  
p r o v i d e d  a s  w e l l  a s  A S  3 4 . 4 0 . 0 1 0  -  . 1 3 0 ,  A l a s k a ' s  f r a u d u l e n t
c o n v e y a n c e s  s t a t u t e ,  a n d  t h e  h e a d n o t e s  o f  c a s e s  d e a l i n g  w i t h  
f r a u d u l e n t  c o n v e y a n c e s  i n  A l a s k a ,  I  c o n c l u d e  t h a t  t h e  U F T A  w o u l d  b e  
a n  i m p r o v e m e n t  o v e r  A l a s k a ' s  e x i s t i n g  l a w .

A s  n o t e d  i n  S u m m e r s  v .  H a g e n . _______  P . 2 d  ________, N o .  3 9 6 1 ,
M a y  2 8 ,  1 9 9 3 ,  a t  f n .  5  p g .  8 ,  A l a s k a  h a s  n o t  a d o p t e d  t h e
p r e d e c e s s o r  t o  t h e  U F T A ,  t h e  U n i f o r m  F r a u d u l e n t  C o n v e y a n c e  A c t  
( " U F C A n ) . A l a s k a ' s  l a w  w a s  a d o p t e d  i n  1 9 4 9 ,  a n d  h a s  s e e n  v e r y  
l i t t l e  c h a n g e  s i n c e  i t s  a d o p t i o n .  H o w e v e r ,  s i n c e  1 9 4 9 ,  m a n y  
c h a n g e s  i n  b o t h  s t a t e  a n d  f e d e r a l  l a w  h a v e  o c c u r r e d ,  p a r t i c u l a r l y  
i n  t h e  a r e a  o f  b a n k r u p t c y ,  a n d  r e l a t i o n s h i p s  b e t w e e n  c r e d i t o r s  a n d  
d e b t o r s  h a v e  b e c o m e  m o r e  c o m p l e x .  D e b t o r s ,  i n  p a r t i c u l a r ,  h a v e  
f o u n d  n e w  a n d  m o r e  i m a g i n a t i v e  w a y s  o f  h i d i n g  a s s e t s  f r o m  t h e i r  
c r e d i t o r s .

T h e  A l a s k a  l a w  p r o v i d e s  i n  g e n e r a l  t h a t  a  c o n v e y a n c e ,  
w h e t h e r  i n  w r i t i n g  o r  o t h e r w i s e ,  o f  r e a l  o r  p e r s o n a l  p r o p e r t y  w i l l  
b e  v o i d  i f  i t  w a s  m a d e  " w i t h  t h e  i n t e n t  t o  h i n d e r ,  d e l a y  o r  d e f r a u d  
c r e d i t o r s . "  ( E m p h a s i s  a d d e d )  A S  3 4 . 4 0 . 0 1 0 .  T h e  c a s e s  c i t e d  u n d e r  
t h i s  s t a t u t e  ( a s  w e l l  a s  A S  3 4 . 4 0 . 0 9 0 )  i n d i c a t e  t h a t  t h e  e x i s t e n c e  
o f  t h i s  f r a u d u l e n t  i n t e n t  i s  a  q u e s t i o n  o f  f a c t ,  t h a t  t h e  c o u r t  
w i l l  n e v e r  p r e s u m e  f r a u d  a n d  t h a t  t h e  b u r d e n  o f  p r o o f  i s  u p o n  t h e  
p l a i n t i f f .  T h i s  b u r d e n  o f  p r o o f  c a n  b e  e x t r e m e l y  h a r d  t o  p r o v e .  
T h e  o n l y  e x c e p t i o n  t o  t h i s  i s  f o u n d  i n  A S  0 9 . 2 5 . 0 6 0  w h i c h  c r e a t e s  
a  p r i m a  f a c i a  p r e s u m p t i o n  o f  f r a u d  w h e n  p e r s o n a l  p r o p e r t y  i s  s o l d  
a n d  t h e  v e n d e e  d o e s  n o t  t a k e  i m m e d i a t e  d e l i v e r y  a n d  d o e s  n o t  h a v e  
c o n t i n u e d  p o s s e s s i o n .

T h e  U F T A ,  o n  t h e  o t h e r  h a n d ,  n o t  o n l y  c o n s i d e r s  a  
t r a n s f e r  f r a u d u l e n t  i f  t h e  d e b t o r  m a d e  t h e  t r a n s f e r  w i t h  t h e  i n t e n t  
t o  h i n d e r ,  d e l a y ,  o r  d e f r a u d  a n y  c r e d i t o r  ( w h e t h e r  p r e s e n t  o r  
f u t u r e ) ,  b u t ,  i n  c e r t a i n  c a s e s ,  i t  m a n d a t e s  t h a t  t h e  i n t e n t  e x i s t s  
i f  t h e  f a c t s  a r e  a s  s t a t e d  i n  t h e  U F T A .  T h e  U F T A  a l s o  s e t s  o u t  
n u m e r o u s  n o n - e x c l u s i v e  f a c t o r s  t o  b e  c o n s i d e r e d  b y  t h e  c o u r t  w h e n

- i £ C E I V E D
'■̂ nArtmArf nf ^

am - . 3 2 5  1993 *  

7|8,9,10,1], 12,1,2,3,4|5,8
*
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BURR, PEASE KURTZ

D E P A R T M E N T  O F  L A W

OFFICE OF THE A T T O R N E Y  G EN ER AL  /

A u g u s t  2 6 ,  1 9 9 3

REPLY TO:

□  1031 W 4th AVENUE SUITE 900 
ANCHORAGE, ALASKA 99S011994 
PHONE; (907) 270-0550
FAX (907) 276-OC97

□  KEY BANK BUILOINQ
100 CUSHMAN ST. SUITE 400 
FAIRBANKS. ALASKA 99701A379 
P H O N E : (9 0 7 ) 452-1560 
FAX: (9 0 7 ) 456-1317

_  LIO-3CO
8  PO. BOX fif— STATE CAPITOL 

JUNEAU, ALASKA 99311-0300 
P H O N E : (9 0 7 )4 6 5 - 3 6 0 0  
FAX : (9 0 7 ) 4 4 * * 2 £ 6

H icf> -C 735

L l o y d  S .  K u r t z ,  J r . ,  E s q .
B u r r ,  P e a s e  & K u r t z  
8 1 0  N  S t r e e t  
A n c h o r a g e ,  A l a s k a  9 9 5 0 1

D e a r  J e r r y :

A t  m y  r e q u e s t ,  A s s i s t a n t  A t t o r n e y  G e n e r a l  M a r y  E l l e n  
B e a r d s l e y  r e v i e w e d  t h e  U n i f o r m  F r a u d u l e n t  T r a n s f e r  A c t  ( U F T A ) . 
M s .  B e a r d s l e y  h a s  a  b a c k g r o u n d  i n  t a x  a n d  b a n k r u p t c y  l a w .  S h e  
c o n c l u d e s  t h a t  U F T A  w o u l d  b e  a n  i m p r o v e m e n t  o v e r  e x i s t i n g  A l a s k a  
l a w .

I  t h o u g h t  t h a t  a l l  o f  t h e  A l a s k a  U n i f o r m  L a w  
C o m m i s s i o n e r s  m i g h t  w a n t  t o  r e v i e w  h e r  m e m o r a n d u m  i n  a d v a n c e  o f  o u r  
S e p t e m b e r  t e l e c o n f e r e n c e .

S i n c e r e l y ,

C H A R L E S  E .  C O L E  
A T T O R N E Y  G E N E R A L

B y :
D e b o r a h  E .  B e h r  
A s s i s t a n t  A t t o r n e y  G e n e r a l

D E B : c l

NO DOCKET CATE 
DOCKETED ___

3 .CSLH
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S e p t em b er  17, 1993

R e p r e s e n t a t i v e  Brian Porter
7 16  W es t  Fourth Avenue, #640 H A N D  D E L I V E R E D
A n c h o r a g e ,  A K  99501

Re: U n i f or m Fraud ulent Transfe r Act

D e a r  Represe nt ative Porter:

As promised in our telephone conversation today, I am 
f or w a r d i n g  two copies of the 1984 Un iform Fraudulent T r a n s f e r  
A c t  (UFTA) drafted by the Nati on al Conference of C o m m i s s i o n e r s  
o n  U n i f o r m  State Laws, two copie s of A l a s k a’s present law 
c o n c e r n i n g  fraudulent transfers, and a copy of a D e p a r t m e n t  of 
L a w  M e m o r a n d u m  concerning the UFTA. Also enclosed are c o p i e s  
of a map and a chart from the U n i f o r m  Law Commission s h o w i n g  
th e 30 states which already have adopted the UFTA.

The heart of the UFTA is in section 4,  w h i c h  c o v e r s  
a n d  augments the ground covered by existing Alaska S t a t u t e s  
3 4.40.0 10 . Section 4(a)(2) of the UFTA would e li mina te  the 
p r e s e n t  Alaska n necessity of finding actual intent by  a 
p r o p e r t y  transferor to hinder, d el a y or defraud a c r e d i t o r  in 
m a n y  situations where the transferor is obviously t r a n s f e r r i n g  
a s s e t s  solely to keep them out of the reach of the t r a n s f e r o r ' s  
c r e d i t o r s .

Several Un if or m  Law Co mm is sioner s from A l a s k a  agree 
w i t h  me that you are an ideal perso n to sponsor e n a c t me nt  of 
t he UF TA  in Alaska because of yo ur  related law enf or c e me n t and 
b u s i n e s s  background and because the legislation is d e s i r a b l e  
f r o m  the standpoint of legitimate business people and w i ll  cost 
th e State of Alaska nothing. In fact, it is certain to help 
the State of Alaska loan programs in dealing with u n s c r u p u l o u s  
borrowers. When you return to Anchorage, I would a p p r e c i a t e  
h a v i n g  the opp ortunit y to review the UFTA further w i t h  you.



R e p r e s e n t a t i v e  B r i a n  P o r t e rS e p t e m b e r  17,  1993P a g e  2
In closing, the only p a r ti es  I am r ep re senting  in 

c o n n e c t i o n  w i t h  this matter are the c o m m i s s i o n e r s  appointed by 
t he State of A l a s k a  to the U n i f o r m  La w  C o m m i s s i o n  and myself.
I h a v e  represented num erous p a r t i e s  (both d e b t o r s  and 
c r e d i t o r s )  in si tua t io n s in volving  fraud ul en t or a ll eged ly  
f r a u d u l e n t  transfers, and I  am c o n v i n c e d  the U F T A  should be 
e n a c t e d  in Alaska. Our pr ese nt law t e c h n i c a l l y  was adopted in 
1949 as noted in the D ep a rt m e n t  of Law M e mo ra n d u m ,  but the 
s u b s t a n c e  of it goes ba ck  to M a y  17, 1884, w h e n  the civil laws 
o f  O r e g o n  w e r e  put in place in the S ta te  of Al as ka . Lookin g 
b a c k  at Alaska C o m p i l e d  Laws of 1949, 1933, and 1913, and 
C a r t e r ’s An n o t a t e d  Ala sk a Codes of 1900, I find no s u bs t an ti v e 
c h a n g e s  in this area of law si n ce  the O r e g o n  laws were 
i n s t a l l e d  here.

Ple as e call me whe n y ou have had a c h a n c e  to review 
t h e s e  materials. T h a n k  you for your time on the telephone 
toda y.

S incerely,

dms
E n c l o s u r e s  as noted.



National Conference of Commissioners on Uniform State Laws
6 7 6  North Si Clair Street, Suite 1700  N
Ch.cago.IL 60611
(312)915 0195 FAX (312) 915 0187 c

B IO G R A PH Y

Debra Rand Perelman io Legislative) Counsel for the National 
Conference of Commissioners on Uniform State Laws, a position she 
has held since December, 1990. Prior to joining the Conference, 
she served as Assistant Counsel for the National Association of 
Independent Insurers, in Des Plaines, Illinois and most recently 
was a practicing attorney with the firm of Leahy, Eisenberg and 
Fraenkol, in Chicago, Illinois. She has a law degree from the 
University of North Carolina, Chapel Hill, and has an undergraduate 
degree in Political Scienoe from the Ohio State University. Along 
with other responsibilities, Ms. Perelman works with state 
legislatures and interest groups to attain state adoption of 
uniform acts approved by the Conference.


