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& M U - & $Prepared by: 
Division:

Richard I. P eoues, DirefetPr 
A dm inistrative Services'Qfyisiogi

Approved by Com m issioner: 
A gency: _________

Z J L a
TS7. -
Bruce M. Botelho, A ttorney
D epartm ent of Law

General

P hone:.
D a te :.

D ate:

4 6 5 -3 6 7 2
2 /1 6 /9 6

2 /1 6 /9 6

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For fu rthe r d is tr ib u tio n  in fo rm ation , call the G ove rno r's  Legis la tive O ffice

(Rev 10 /94) 96 fisno .x ls /DBR Page 1 o f 1



J&IasUa feiaic 3Le<jislatitrc
f?f I’fjuSEM t a rive 

G E N E  T H E R R IA U L T Slnle Ci.i(jilo' 

Juneau. AU->I ’ O Bo* 65320 I It"Hi F'ijIij. Alaska 99705 
19(V> -188 086;?

99801 -1182 <007) -165 -170

3!)otisc O f Iftcprc^cniatil’csr

To:

Date:

Re:

From:

Representative Brian Porter 
Chairman, House Judiciary C

Representative Gene Therriê

February 13, 1996

Hearing Request for House Bill 484

I would like to request a hearing for House Bill 484, “An Act relating to 
enforcement of restitution orders entered against minors."

This legislation is intended to make it easier for victims of juvenile crimes to 
collect damages by allowing a judge to convert a criminal restitution order into a 
civil judgment.

As requested in your memorandum of January 16, 1995, attached to this 
request are:

1. Sponsor Statement
2. Sectional Analysis
3. Background material

In accordance with the January 22, 1996 memo from Legislative Director Pat 
Pourchot recommending that requests for fiscal notes come through the 
committee, I will leave that request up to your office. The Department of Law 
has been asked to put its position on the bill in writing. I will forward that to your 
office as soon as I receive it.

Probable supporters of the bill include the Fairbanks North Star Borough and 
the State Department of Law. I do not know of any opponents to the bill at this 
time.

I would like to request a teleconference site be scheduled at the Fairbanks 
Legislative Information Office.

I would appreciate consideration of this bill at the Committee's earliest 
convenience. Thank you.
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H o u s e  B ill 4 8 4 : "A n A ct re la tin g  to  e n fo rc e m e n t o f  r e s t i tu t io n
o rd e rs  e n te re d  a g a in s t  m in o rs ."

S p o n s o r :  R e p re se n ta tiv e  G e n e  T h e r r ia u l t

S p o n s o r  S ta te m e n t

T h is  le g is la tio n  w o u ld  a llo w  th e  c o u r ts  to  c o n v e rt a re s ti tu t io n  o rd e r  in  a 
ju v e n ile  c r im in a l case  in to  a civil ju d g m e n t. T h e  b ill is in  re sp o n se  to  a 
re c e n t A lask a  C o u r t  o f A p p e a ls  case, R.I v. State, w h ic h  h e ld  th a t  a S u p e r io r  
C o u r t  ju d g e  lacks s ta tu to ry  a u th o r ity  to  tre a t a re s ti tu tio n  o rd e r  as  if i t  w e re  a 
c iv il ju d g m e n t  in  a ju v e n ile  case. AS 12.55.051(d) g ra n ts  th e  s ta te  s u c h  
a u th o r i ty  in  a d u l t  cases.

A  c iv il ju d g m e n t is e sp e c ia lly  h e lp fu l w h e n  th e  o ffe n d e r  fa ils o r  re fu se s  to  
m a k e  re s ti tu tio n  p a y m e n ts . A civ il ju d g m e n t  w o u ld  a llo w  th e  v ic tim  in  
s u c h  cases  to  ex ecu te  a g a in s t th e  o ffe n d e r’s a sse ts , in c lu d in g  h s o r  h e r  
p e rm a n e n t  fu n d  d iv id e n d , in  o rd e r  to  en fo rce  th e  re s ti tu t io n  o rd e r  w ith o u t  
g o in g  to  civil c o u r t  a n d  o b ta in in g  a civil ju d g m e n t fo r th e  d a m a g e s .
C u rre n tly , if a ju v e n ile  d o e s  n o t p a y  a re s ti tu tio n  o rd e r  b y  h is  o r  h e r  19 th  
b ir th d a y , the c o u r t  h a s  n o  m o re  ju r isd ic tio n  o v e r  th e  ju v e n ile  a n d  th e  
re s t i tu t io n  o rd e r  is b as ica lly  m o o t. A  v ic tim  m u s t  g o  to  civil c o u rt, p ro v e  
a g a in  th a t  th e  ju v e n ile  w a s  liab le  fo r th e  d a m a g e s  a n d  o b ta in  a c iv il ju d g m e n t  
a g a in s t  th e  ju v e n ile  o ffen d er. T h is see m s lik e  a n  u n n e c e ssa ry  a n d  co s tly  
b u r d e n  fo r the  v ic tim , w h o  h as  a lre a d y  b e e n  h u r t  once.

A l a s k a  f e t a t e  l e g i s l a t u r e

3l)ousc O f Hicprcscm atilics



S e c t i o n a l  A n a l y s i s
H o u s e  B ill 484, "A n  A c t re la tin g  to  e n fo rc e m e n t o f  re s ti tu tio n  o rd e r s  a g a in s t  
m in o r s ."

S e c tio n  1 A d d s  a n e w  se c tio n  m o d e le d  a f te r  a d u lt  c r im in a l p ro c e d u re  AS 
12.55.051(d) to  g iv e  th e  c o u r t a u th o r ity  to  c o n v e rt a r e s t i tu t io n  
o rd e r  in to  a c iv il ju d g m e n t. T he la s t  line c la rifies  th a t  th e  
s ta tu te  d o e s  n o t  p re c lu d e  th e  c o u rt fro m  ta k in g  a d v a n ta g e  o f a n y  
o th e r  re m e d ie s  th a t  m a y  be ava ilab le .



F I S C A L  N O T E
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Revision Date: _______
Title:

STATE OF ALASKA BILL NO. HB 484
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PERSONAL SERVICES
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SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS & CLAIMS
MISCELLANEOUS -
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES
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1002 Federal Receipts
1003 GF Match
1004 GF
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.1037 GF/Mental Health 
Other

0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
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Positions
Full-Time
Part-Time
Temporary

ANALYSIS: (Attach a separate paoe if necessary) 

No fiscal impact.

Agency:
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STATE OF ALASKA
1 3 0  S e w a r d  S t r e e t ,  S u i t e  4 0 9  

J u n e a u ,  A l a s k a  9 9 8 0 1 - 2 1 0 5

M E M O R A N D U M February 19, 1996

S U B JE C T : House Bill 484, addressing the enforcement o f  restitution orders 
entered against minors (Work Order No. 9-LS1553\C)

T O :

F R O M :

Under AS 47.10.080(b), applicable to minors as to whom the court has made a finding of 
delinquency, the court has the ability to enter one or more orders. Included in the list o f 
permissible orders is the ability--indeed, in some instances, the obligation--under 
AS 47.10.080(b)(4) for the court to enter an order o f "suitable restitution."

For minors adjudicated delinquent, as a general rule jurisdiction o f the court over the minor 
ends when the minor reaches ,:the. age .of .19,. though -in. some cases and under some 
circumstances, that limitation may be extended by one year with the minor's (now an adult) 
consent.

You expressed a concern that restitution orders entered by a court against a minor 
adjudicated a delinquent might be treated like other court orders applicable to minors 
adjudicated delinquent, suggesting that the authority o f  the court to enforce or otherwise 
compel payment o f restitution would expire when the court's jurisdiction over the minor 
terminated or, in any case, when the minor became 19 (or 20, if  the court's jurisdiction were 
extended). You have introduced HB 484 to clarify that, when ordered under 
AS 47.10.080(b)(4), the person in whose favor the order o f  -estitution is entered "may 
enforce payment o f the restitution order against the minor under AS 09.35 as if  the order 
were a civil judgment enforceable by execution."

Your question o f Friday asks whether the authority o f the person in whose favor the order 
o f restitution has been entered under AS 47.10.080(b)(4) ends when the court loses 
jurisdiction o f the minor under AS 47.10.080(b)~that is, whether the authority to enforce the 
restitution order would survive the termination o f the court's jurisdiction over the minor.



Let me note at the outset that this is a matter the disposition o f which is entirely a matter of 
statute. HB 484 proposes to treat restitution orders as the equivalent o f "civil judgm ents] 
enforceable by execution." Execution on judgments is addressed in AS 09.35.

In the first instance, t l r  answer to your question may turn on the context in which the court 
enters its restitution order. Under existing AS 47.10.080(b)(4), restitution may be ordered 
"in lieu of or in addition to" a court entered under one of the three preceding paragraphs 
authorizing commitment or placement o f a juvenile adjudicated delinquent. If payment of 
restitution is ordered "in addition to" a commitment or placement order entered under 
AS 47.10.080(b)(1) - (3), then entry o f that restitution order might be treated by a court 
simply as one element o f the minor's rehabilitation. Once jurisdiction over the minor was 
lost, at the end o f the period o f the minor’s commitment or placement, or at age 19, or, with 
the consent o f  the minor, at age 20, further proceedings asking a court to enforce the order 
would likely be challenged as beyond the authority of the juvenile court to consider and deal 
with.

On the other hand, if  payment of restitution is ordered "in lieu o f  a commitmeni or 
placement order entered under AS 47.10.080(b)(1) - (3), the restitution order would stand 
alone and should not be regarded as only an element of the plan for the minor's rehabilitation. 
Under that interpretation, HB 484 appears to be essential to maintain the authority to enforce 
a restitution order entered under AS 47.10.080(b)(4) against a minor found to be a delinquent 
minor in those instances in which would not terminate when the court's jurisdiction over the 
minor otherwise ended.

Under the second clause o f  AS 47.10.130(b)(4), the courts may not refuse to make a 
restitution order to benefit the victim o f ‘he act o f the minor. That obligation to order the 
minor to make good certain losses, it seems to me, adds weight to the argument that court- 
ordered payment from a minor for a \ictim's loss stands independently of any other condition 
or obligation the court may impose in conjunction with implementing a plan for the minor's 
treatment or rehabilitation.

However the courts may ultimately treat rehabilitation orders, the recent decision o f State. 
Department o f Revenue ex rel. Innvtn v. Dean. 902 P.2d 1321 (Alaska 1995), is helpful to 
determine whether the orders have ongoing vitality. In that decision, the Alaska Supreme 
Court distinguished between actions brought upon a judgment and the process o f executing 
upon a judgment already obtained. As to the latter, the court determined that there is no 
definite time limit for commencing an execution, noting only that, both by statute 
(AS 09.35.020) and court rule (Civil Rule 6t/(d)), if  execution on a judgment is delayed by 
more than five years, the person seeking enforcement must show good cause for the delay. 
The court is o f  a mind to treat execution of judgment as a remedy that, once obtained, exists 
independently o f the action that gave rise to it. By implication, then, the authority to enforce 
by execution as a civil judgment a restitution order entered under AS 47.10.080(b)(4) against

Representative Gene Therriault
February 19, 1996
Page 2



a minor found to be a delinquent minor would have continuing vitality and would not 
terminate when the court's jurisdiction over the minor otherwise ended.

Consequently, unless the court determines that a restitution order is substantively treatable 
only as an element o f  a minor's rehabilitation, terminated when the court loses jurisdiction 
over the minor under one o f the circumstances set out in the statute, then HB 484, applied 
in conjunction with the Inman decision, should achieve the result you seek in making certain 
that the minor's obligation to fulfill the restitution order would not terminate when the court's 
jurisdiction over the minor otherwise ended.

JBC:lmb:glc 
96-05 l.lm b

Representative Gene Therriault
February 19, 1996
Page 3



F I S C A L  N O T E
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o r d e r s  e n t e r e d  a g a i n s t  m i n o r s . "

STATE OF ALASKA
1996 LEGISLATIVE SESSION

BILL NO. HB 4 8 4

D e p t .  A f f e c t e d _________
B R U :  C r im in a l  D i v i s i o n .  C i v i l  D i v i s i o n

D e p a r t m e n t  .-f L a w

C o m p o n e n t :  G e n e r a l  L e g a l  S e r v i c e s
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D e p a r t m e n t  o f  L a w

G e n e r a l
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P h o n e : .
D a t e : .

D a t e :
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R . I . ,  A ppe llan t, 
v .

S T A T E  o f  A la ska , A ppe llee .

N o . A -5 1 3 0 .
C ou rt o f  Appeals o f  A la ska .

M ay  1 2 ,1 9 9 5 .

A fte r ju v en ile  was ad judicated de linquent and 
o rdered  to  m ake restitu tion , the Sup e rio r C ou rt, 
F ou rth  Jud icia l D is tric t, F a irbanks , M a ry  E . G reene, 
J ., la te r revoked p roba tion  and  entered c iv i l 
ju dgm en t in  am ount o f  unpaid  restitu tion . A ppea l 
was taken . T h e  C ou rt o f  A ppea ls , M annhe im cr, J., 
he ld  that even though de linquen t m in o r cou ld  evade 
restitu tion o rd e r by  w a iting  un til he  became "too o ld " 
fo r  cou rt to take action  against h im , cou rt lacked 
au thority  to issue c iv i l judgm ent o rd e ring  paym ent o f  
restitu tion in  connection w ith  de linquency matter.

Reversed .

1. C R IM IN A L  L A W  k l2 0 8 .4 ( 2 )
110 —
1 1 0X X V I Pun ishm en t o f  C rim e  
1 1 0 k l2 0 8  E x ten t o f  Pun ishm en t in  G enera l 
1 1 0 k l2 0 8 .4  Pow e r to Im pose  P a rtic u la r 

K in d s  o f  Pun ishm ent 
1 1 0 k l2 0 8 .4 (2 )  Restitu tion .

[See headnotc text be low ]

1 . IN F A N T S  k 2 2 4  
211 —
2 1 1V 1II Dependent, N eg lected , and

D e linquen t C h ild ren  
21 1  V I I I (E )  Judgm ent; D isp o s ition  o f  C h ild  
21 lk 2 2 3  D e linquen ts and L aw  V io la to rs  
21 lk 2 2 4  F ines and restitu tion orders.

A la sk a  App. 1995 .
In  bo th  c rim ina l cases and ju v e n ile  de linquency 

cases, supe rio r cou rt has au thority  to o rd e r that 
de fendant pay restitution .

2 . C R IM IN A L  L A W  k 9 8 2 .5 (2 )
110 —-
U O X X I I I  Judgment, Sentence, and F in a l 

C om m itm ent 
11 0k 98 2  P roba tion  and  Suspension o f  

Sentence 
1 10k982 .5  Cond itions

[See  headnote text be low ]

2. C R IM IN A L  L A W  k l2 0 8 .4 ( 2 )
110 —-
1 1 0 X X V I Pun ishm en t o f  C rim e 
1 1 0 k l2 0 8  E x ten t o f  Pun ishm en t in  G enera l 
1 1 0 k l2 0 8 .4  P ow e r to  Im pose P a rt ic u la r 

K in d s  o f  Pun ishm en t 
1 1 0 k l2 0 8 .4 (2 )  R estitu tion .

A la sk a  A pp . 1 9 9 5 .
Sentencing cou rt can o rd e r convicted de fendan t to 

pay restitu tion  e ith e r as independent com ponen t o f  
sentence o r  as cond ition  o f  defendant's p robation , 
A S  1 2 .5 5 .0 4 5 (a ) , 1 2 .5 5 .1 0 0 (a ) (2 ) .

3 . IN F A N T S  k 2 2 4  
211 —
2 1 1 V I I I  D ependen t, N eg lected , and

D e lin qu en t C h ild re n  
2 1 1V T II(E ) Judgm ent; D isp os ition  o f  C h ild  
2 1  lk 2 2 3  D e linquen ts  and L aw  V io la to rs  
2 1 1  k 2 2 4  F in es  and restitu tion  o rders .

A la sk a  App. 1 9 95 .
In  ju v e n i le  de linquency case, supe rio r cou rt can 

o rd e r restitu tion  in  lie u  o f  o r  in  add ition to  o th er 
au thorized  d ispos itions . A S  4 7 .1 0 .0 S 0 (b ) ( l- 3 ) .

4 . C R IM IN A L  L A W  k l2 0 8 .4 ( 2 )
110 —
1 1 0 X X V I Pun ishm en t o f  C rim e  
1 1 0 k l2 0 8  E x ten t o f  Pun is lunen t in  G en era l 
11 Ok 1 2 0 8 .4  P ow e r to  Im pose  P a rt ic u la r

K in d s  o f  Pun ishm en t 
1 1 0 k l2 0 8 .4 (2 )  R estitu tion .

[S ec  headnote text be low ]

4. IN F A N T S  k 2 2 4
211 —
2 1 1 V I I I  D ependent, N eg lected , and

D e lin qu en t C h ild ren  
2 1 1 V I I I (E )  Judgm ent; D isp os ition  o f  C h ild  
21 lk 2 2 3  D e linquen ts and L aw  V io la to rs  
21 lk 2 2 4  F in es and restitu tion o rders .

A la ska  App . 1 9 95 .
Statutes a llow in g  fo r  im pos ition  o f  restitu tion fo r  

c rim in a l cases and  ju v e n ile  de linquency cases do  not

110k982.5(2) Validity.
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au tho rize  sentencing cou rt to issue c iv il judgm en t in 
fa v o r o f  c rim e v ic tim  fo r  am ount o f  damage o r  loss 
in flic ted  by e ithe r adu lt o r  ju v en i'e  defendant. A S  
47 . 1 0 .01  O ct scq.

5 . IN F A N T S  k 2 2 4  
211 —
2 1 1 V I I I  D ependen t, Neg lected , and 

D e lin q u en t C h ild ren  
21 1  V I I I (E )  Judgm ent; D isp os ition  o f  C h ild  
21  lk 2 2 3  D e linquen ts  and L aw  V io la to rs  
21 lk 2 2 4  F in es  and restitu tion orders.

A la sk a  App. 1995 .
Sup erio r C ou rt la ck s  au thority  to enter c iv il 

judgm en t in  ju v e n i le  case in  fa v o r o f  intended 
rec ip ient o f  restitu tion . A S  4 7 .1 0 .0 1 0  et scq.

6. C R IM IN A L  L A W  k 9 7 7 ( l )
110 —
1 1 0 X X I I I  Judgm ent, Sentence, and F ina l 

C r m m itm cnt 
1 1 0 k 9 7 7  P ow e r and D u ty  o f  C ou rt in 

G en e ra l 
1 1 0 k 9 7 7 ( l )  In  gene ra l.

A la ska  App. 1995 .
Leg is la tion , and no t inheren t ju d ic ia l power is 

source o f  court's sen tencing authority .

7. C R IM IN A L  L A W  k 9 8 2 .5 ( l )
110 —-
1 1 0 X X I I I  Judgm ent, Sentence, and F in a l 

C om m itm en t 
11 0k 98 2  P rob a tion  and Suspension o f

Sentence 
1 1 0 k 9 8 2 .5  C ond ition s 
1 1 0 k 9 8 2 .5 ( l )  In  genera l.

A la ska  App. 1995 .
W h ile  court has w ide  d iscre tion  in setting 

cond itions o f  defendant's p roba tion , cou rt must have 
leg is la tive  au th o riza tion  b e fo re  im posing cond itions 
that fu ndam en ta lly  a lte r  defendant's status as 
p robationer.

8 . IN F A N T S  k 2 2 3 .1  
211 —
2 1 1 V I I I  D ependen t, Neg lected , and

D e lin q u en t C h ild ren  
21 1  V 1 II (E ) Judgm ent; D ispos ition  o f  C h ild

21 lk 2 2 3  D e linquen ts and L aw  V io la to rs  
2 1 1 k 2 2 3 .1  In  genera l.

A la sk a  App . 1995 .
In  ju v e n ile  de linquency cases, su p e rio r court's 

au thority  to im pose p a rtic u la r types o f  d isposition  in  
ju v e n ile  case is g ran ted  by  and governed by  
leg is la tion .

9 . IN F A N T S  k 2 2 3 .1  
211 —
2 1 1 V I I I  D ependent, N eg lec ted , and 

D e lin qu en t C h ild ren  
2 1 1 V I I I (E )  Judgm ent; D isp os ition  o f  C lii ld  
211 k 223  D e linquen ts  and L aw  V io la to rs  
2 1 Ik 2 2 3 .1  In  genera l.

A la sk a  App . 1995 .
Sup e rio r cou rt m ay  not issue c iv i l ju d gm en t in  

fa v o r o f  c rim e v ic tim  as p a ri o f  ju v e n ile  d isposition , 
despite supe rio r court's b road , inhe ren t pow er to  
fa sh ion  d ispositiona l o rd e rs  in  ju v e n ile  cases.

* 6 8 4  J. John F ran ich , A s s t P u b lic  Advocate , 
Fa irbanks , and B ran t M cGee , P u b lic  Advocate , 
A nchorage , fo r  appe llan t.

D . Rebecca Snow , Asst. A tty. G en ., F a irbanks , 
and B ru ce  M . B o tc lh o , A tty . G en ., Juneau, fo r  
appe llee .

B e fo re  B R Y N E R , C .J ., and  C O A T S  and  
M A N N H E IM E R , JJ.

O P IN IO N

M A N N H E IM E R , Judge.

R .I . was ad judicated a  ju v e n ile  de lin quen t under 
A S  4 7 .1 0 .0 8 0 (a ) . A s  one o f  the cond itions o f  h is 
p robation , he was o rdered  to m ake restitu tion in  the 
am ount o f  $ 3 ,0 1 8 ,8 3 . L a te r, because o f  v a riou s  
v io la t ion s  o f  h is p robation  (in c lud ing  fa i lu re  to  m ake 
restitu tion ), the supe rio r court revoked  R ,I . 's  
p robation  and in stitu tiona lized  h im , In  add ition , the 
cou rt entered a  c iv il judgem en t against R . I .  ( in  fa v o r 
o f  the v ic tim s o f  h is c rim es ) fo r  the am oun t o f  the 
unpaid  restitution.

R . I .  appeals this la s t aspect o f  the sup e rio r court's 
d ispositiona l o rder. H e  contends that the supe rio r 
court, by entering the c iv il judgem ent against h im , in
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effect increased the severity  o f  h is sentence and thus 
v io la ted  the doub le  je op a rd y  clauses o f  the fed e ra l 
and state constitu tions. W e  asked the parties to b r ie f 
a re la ted  issue: w hethe r the supe rio r court had the 
au th o rity  to convert the unpaid  restitu tion in to a c iv il 
judg em en t. A fte r conside ra tion  o f  the supp lem enta l 
b rie fin g , we now  h o ld  that the supe rio r cou rt lacked 
au tho rity  to conve rt the restitu tion  o rd e r in to  a  c iv il 
judgem ent.

T h e  supe rio r court's decis ion  to  issue a c iv il 
ju dg em en t against R . I .  was apparen tly  prompted by 
the fac t that the court's ju r isd ic t io n  o ve r R .I .  was 
about to  end. ( F N I )  T h e  * 6 8 5  cou rt w ished to 
ensure that R .I .  even tua lly  pa id the restitution , even 
i f  paym ent d id  not occu r u n til a fte r R .I.'s  re lease 
from  ju v e n ile  supe rv is ion . H ow ever, in  attempting 
to ach ieve  th is g oa l, the cou rt acted beyond its leg a l 
powers.

[ 1 ] [ 2 ] [ 3 ]  In  both  c rim in a l cases and ju v e n ile  
de linquency cases, the leg is la tu re  has au thorized  the 
supe rio r cou rt to  o rd e r a  de fendant to pay  restitution. 
In  c rim in a l p rosecu tions, a  sentencing cou rt can 
o rd e r a  convicted de fendant to pay  restitu tion e ith e r 
as an  independent com ponen t o f  the defendant's 
sentence, see 1 2 .5 5 .0 4 5 (a ) , o r  as a  cond ition  o f  
the defendant's p robation , see A S  1 2 .5 5 .1 0 0 (a ) (2 ) . 
A nd in  ju v e n ile  cases, A S  4 7 .1 0 .0 8 0 (b ) (4 ) au thorizes 
the sup e rio r cou rt to o rd e r restitu tion  " in  lieu  o f  o r  in  
add ition  to" the d isposition s au thorized  by ^45 
4 7 .1 0 .0 8 0 (b ) ( l ) - (b ) ( 3 ) .

[ 4 ] [ 5 ]  These statutes, how ever, do not au thorize  a 
sen tencing cou rt to issue a c iv i l judg em en t in  fa v o r 
o f  a c rim e  v ic tim  fo r  the am oun t o f  damage o r  lo ss 
in flic ted  by an  adu lt o r  ju v e n ile  defendant. (FN 2 )  
M o re  sp ec ifica lly , no  p ro v is ion  o f  A S  4 7 .1 0  gives the 
sup e rio r cou rt the au th o rity  to  en ter c iv il judgem en t 
in a ju v e n ile  case in fa v o r  o f  the in tended recip ient o f  
restitu tion . T h is  la c k  o f  statu tory authority  
determ ines the ou tcom e o f  R -I.'s  appeal.

[ 6 ] [ 7 ]  In  the re a lm  o f  c rim in a l law , the A la ska  
Sup rem e C ou rt has repeated ly  he ld  that leg is la tion , 
not inheren t ju d ic ia l pow er, is the sou rce o f  a  court's 
sen tencing au thority . T h e  leg is la tu re  sets the 
m ax im um , m in im um , and presum ptive term s o f  
im p risonm en t f o r  c rim es . Sec N e l l v. State, 6 4 2  
P .2 d  13 61 , 1 3 6 8  (A la s k a  App . 1 9 8 2 ), (c iting  severa l 
A la sk a  cases "w h ich  have e xp lic it ly  recogn ized the

au thority o f  tire leg is la tu re  i r  the area o f  f ix in g  
c rim in a l sentences"). T he  leg is la tu re  decrees 
whether a defendant's sentence m ay be suspended in  
w ho le  o r in  part. P e te  v. State , 3 7 9  P .2 d  625 , 6 2 6  
(A la sk a  1 9 6 3 ) (a  cou rt has n o  inheren t pow er to 
suspend a sentence o f  im p risonm en t and p lace  a 
defendant on  p robation ; such au thority  must be 
granted by the le g is la tu re ). T h e  leg is la tu re  
determ ines what leng th  o f  p robation  m ay be 
imposed. G on za le s  v. S tate , 6 0 8  P . 2 d  23 , 2 5 - 2 6  
(A la sk a  1 9 8 0 ); Jack son  v. State, 5 4 1  P .2 d  23 , 2 5  
(A la sk a  1 9 7 5 ) (w hen a  defendant's sentence o f  
im prisonm ent is suspended and the defendant is 
p laced on p robation , the defendant's tota l period  o f  
probation m ay not exceed the 5 -yea r pe riod  specified 
in  A S  12 .55 .09 0 (c ))' , T iedeman v. State , 5 7 6  P . 2 d  
114 , 1 1 6  n. 11  (A la sk a  1 9 7 8 ) (because a  d iffe ren t 
statute (A S  1 2 .5 5 .0 8 5 (a ) ) gove rns p robation w hen a  
defendant receives a  suspended im position  o f  
sentence (S IS ) , tire 5 -y ea r lim ita tion  docs not app ly ; 
rather, S IS  p robation  is  lim ited  to  the same num ber 
o f  years as the m ax im um  sentence o f  im p risonm ent 
f o r  the c rim e ). A nd , w h ile  a  cou rt has w ide 
d iscretion in  setting the cond itions o f  a defendant's 
p robation , a  cou rt m ust have  leg is la tive  au tho riza tion  
be fo re  im posing cond itions that fu ndam en ta lly  a lte r  
a  defendant's status as a  "p roba tione r" (th at is, 
someone w ho is re leased fro m  custody upon h is  o r  
h e r prom ise 'to  ab ide by  certa in  cond ition s ). 
Whittlesey v. State, 6 2 6  P . 2 d  1 066 , 1 0 6 7  (A la sk a  
1 9 8 0 ); Boyne v. State, 5 8 6  P .2 d  1250 , 12 51  (A la sk a  
1 9 7 8 ) (absent exp lic it leg is la tiv e  au thoriza tion , a  
cou rt m ay not im pose im p risonm en t as a cond ition  o f  
p robation ). See B row n  v. State , 5 5 9  P . 2 d  107 , 1 1 0  
(A la ska  1 9 7 7 ) (because A S  1 2 .5 5 .1 0 0 (a ) (1 ) 
authorizes a  cou rt to  im pose  a  fin e  as a  cond ition  o f  
p robation , a  sen tencing cou rt can o rd e r a defendant 
to pay a fin e  as a cond ition  o f  p robation  even when 
the underly ing  c rim e is  pun ishab le  by im prisonm ent 
o n ly ).

[ 8 ]  In  ju v e n ile  cases, the supreme cou rt has 
fo llow ed  the same ru le : the supe rio r * 6 8 6  court's 
authority to  im pose p a rtic u la r types o f  d isposition  in  
a ju v en ile  case is g ran ted  b y  and governed by  
leg is la tion . In  re  E .M .D ., 4 9 0  P .2 d  6 5 8  (A la sk a  
1 9 7 1 ). In  E .M .D ., the supe rio r cou rt found  a m in o r 
to be a "ch ild  in  need o f  supe rv is ion " under fo rm e r 
A S  4 7 .1 0 .2 9 0 (7 ) (a  status that is now  term ed "ch ild  
in  need o f  a id " under A S  4 7 .1 0 .0 1 0 (a ) (2 ) ) . Based on  
th is find ing , the supe rio r cou rt o rdered E .M .D . to be
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in s titu tiona lized  "in  a co rrec tiona l o r  detention 
fa c i l i t y ... un til re leased th e re from  upon a sh ow in g ... 
that the m in o r has com pleted a p rog ram  o f  
reh ab ilita tion  and has been amenab le thereto". 
E .M .D ., 4 9 0  P . 2 d  a t 659 .

T h e  m in o r appealed , con tend ing  that the supe rio r 
cou rt had exceeded its au tho rity  when it o rdered  her 
to  be in stitu tiona lized . E .M .D . a rgued that the 
le g is la tu re  had au thorized  in stitu tiona liza tion  o n ly  
fo r  de linquen t m ino rs , n o t fo r  ch ild ren  in need o f  
supe rv is ion . T h e  sup rem e cou rt agreed :

A la ska 's  pertinent statu tory p rov is ions and 
p rocedu ra l ru le s  d istingu ish  between categories o f  
c h ild re n ... . O f  c on tro llin g  s ign ificance he re  is 
that each c lass o r  category mandates distinct 
d iffe rences reg a rd ing  the pe rm iss ib le  content o f  
any d ispositiona l o rd e r the tr ia l court can enter.

S tudy o f  ou r ch ild ren 's law s leads to the 
conc lu s ion  that the leg is la tu re  has authorized  
in s titu tion a liza tion  o n ly  w here the ch ild  is found  
to  be a de linquent m in o r .. . . [T ]h e  o n ly  instance 
under o u r c h ild re n ’s law s au th o riz ing  
in s titu tion a liza tion  o r  inca rce ra tion  is when the 
c h ild  has v io la ted  the law s o f  the statc[.J Since 
the runaw ay ch ild  in  the case at b a r was found  to 
be a  c h ild  in  need o f  supe rv is ion , not a de linquent 
m in o r , no  le g a l basis existed fo r  her incarceration .

E .M .D ., 4 9 0  P .2 d  a t  6 5 9 -6 6 0 .

A ttem pting  to  avo id  th is  resu lt, the S la te  in  
E .M .D . a rgued that the r ' y r i o r  cou rt was not bound 
by the lite ra l term s o f  A S  4 7 .1 0 . T he  State 
contended that, " in  lig h t o f  tl e leg is la tu re's b road 
p o lic y  dec la ra tion  [th at] p ro tec tion  o f  ch ild ren  is the 
p a ram oun t purpose [ o f  tire] law s pe rta in ing  to 
c h ild re n ’s cou rts", the supe rio r ;o u rt shou ld  be 
deemed to en joy  b road  pow'cr to fa sh ion  d ispositions 
d iffe ren t from , o r  in  add ition  to, the ones spec ifica lly  
listed  in  A S  4 7 .1 0 .0 S 0 . Id . a t 66 0 . The  supreme 
cou rt re jected th is a rgum ent:

[\V ]e  recen tly  h e ld  that the benevo len t soc ia l 
th eo ry  supposed ly und e rly in g  ch ild ren 's court 
[ le g is la t io n ] does n o t fu rn ish  ju s tific a tion  fo r  
d ispensing  w ith  constitu tiona l safeguards [c iting  
R .L .R . v. State, 4 8 7  P .2 d  27 , 3 0 -3 1  (A la sk a  1 9 7 ! )  
(a  ch ild  a lleg ed  to  be a  de linquen t m in o r is

entitled to a  t r ia l by  ju r y )  ]. [ In ] the case at ba r, it 
is equa lly  app rop ria te  to  note that no tions o f  
benevolent pro tective po lic ie s  cannot be used to 
va lida te  departures from  pos itive  law  re la tin g  to 
the ad jud icative and  d ispositive  phases o f  
ch ild ren's proceed ings.

E .M .D ., 4 9 0  P . 2 d  a t 660 .

[ 9 ]  R etu rn ing  to the present case, n o  p ro v is ion  o f  
A S  4 7 .1 0  au thorizes the supe rio r court to  issue a  
c iv il judgem ent in  fa v o r o f  a  c rim e  v ic tim  as pa rt o f  
a  ju v en ile  d isposition . T h e  State attempts to  dea l 
w ith tills  la c k  o f  statutory au thority  by asserting that, 
in  child ren's cases, the supe rio r cou rt en joys b road , 
inherent pow er to  la sh io n  d ispos itiona l o rders . T he  
State reasons that there was n o  need fo r  the 
leg is la tu re to  specify  the supe rio r court's p r vcr to 
convert a restitu tion  o rd e r to a  c iv il ju dg e  icnt in  
child ren's cases because the supe rio r cou rt has 
"broad d ispositiona l d iscre tion " to  pursue any  m ode 
o f  en fo rc ing  its judgem en t.

T h is  is essen tia lly  the sam e argum ent that t \ e  
supreme cou rt lc jcc ted  in  E .M .D .. The  su^ .n o r  
court does not have un fettered d ispositiona l ow cr in  
ch ild ren's cases; ra the r, the court's au- . Ity  arises 
from , and is  lim ited  by, statute. T he  leg is la tion  
de fin ing  the supe rio r court's au tho rity  in  ju v e n ile  
cases does n o t au th o rize  the cou rt to  en te r c iv il 
judgem ent in  fa v o r  o f  a  c rim e  v ic tim  o r  convert a 
p revious ly -en tered  restitu tion  o rd e r in to  a  c iv il 
judgem ent. Because n o  p ro v is ion  o f  A S  4 7 .1 0  
con fers th is pow e r on  the supe rio r court, w e ho ld  
that the supe rio r cou rt lacked  the au thority  to convert 
the restitution p o rtio n  o f  its d ispositiona l o rd e r in to  a  
c iv il judgem ent against R .I . .

T he State contends that, i f  the supe rio r cou rt lacks 
the power to conve rt its restitu tion  o rders to  c iv il 
judgem ents, then de linquen t * 6 8 7 . m ino rs m ight 
evade the court's o rd e rs  "s im p ly  b y  w aiting  to get too 
o ld " fo r  tlie  cou rt to  take  action  against them . 
N evertheless, as the State's b r ie f  in  E .M .D . 
recognized, cou rts must n o t exceed th e ir granted 
powers "even where ... the fa c tu a l circumstances cry 
out fo r  a d isposition  beyond the finge rtip s o f  the 
[sentencing] cou rt" . E .M .D ., 4 9 0  P .2 d  a t 6 6 0 -6 1  n. 
10.

The  contested p o rtio n  o f  the supe rio r court’s
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judgem en t is R E V E R S E D .
F N 1 . U n d e r A S  4 7 .1 0 .1 0 0 (a ) , the supe rio r court's 
ju r isd ic tio n  o ve r a  ju v e n i le  ends w hen the ju v e n ile  
reaches h is o r  h e r n ineteen th b irth d ay  (o r , w ith  the 
child 's consent, h is o r  h e r tw entieth b irthday ). 
State v. T .M ., 8 6 0  P . 2 d  1 2 8 6 , 1 2 8 8  (A la sk a  
App. 1 9 93 ).

F N 2 . W e  n o te -th a t, in  c rim in a l prosecutions, the 
leg is la tu re  has au th o rized  c rim e  v ic tim s to  pursue 
execution upon a res titu tion  o rd e r as i f  it w ere a

c iv il judgem en t in  th e ir fa v o r . A la sk a  Statu te  
1 2 .5 5 .0 5 1 (d ) p rov ides:

T he  state m ay en fo rce  paym ent o f  a fin e  and [a ] 
restitu tion rec ip ien t m ay en fo rce  paym ent o f  a  
restitu tion o rd e r against a  defendant under A S  
0 9 .3 5  as i f  the o rd e r w ere a  c iv il ju dgm en t 
enfo rceab le  by execu tion . T h is  subsection does 
not lim it the au thority  o f  the cou rt to en fo rce fin e s 
and o rders o f  restitu tion  to  v ic tim s.

Copyright © West Publishing Co. 1995 No claim to original U.S. Govt, works.



TONY KNOWLES. GOVERNORPLEASE REPLY TO:

D E P A R T M E N T  O F  L A W
CRIMINAL DIVISION

F e b ru a ry  16, 1996

a CRIMINAL DIVISION CENTRAL OFFICEP.O. BOX 110300 JUNE A U. ALA SKA 95311 -0300 PHONE: (907)465-3423FAX: (907)465-4043
O OFFICE OF SPECIAL PROSECUTIONS AND APPEALS 310 KSTREET, SUITE 303 ANCHORAGE, ALASKA 99501-2064 PHONE. (907)269-6250 FAX: (907)269-6270

T he H o n . G ene T h erriau lt 
A lask a  S ta te  L eg isla tu re  
S tate C ap ito l 
Ju n eau , A K  99801-1182

R e: H B 484  

D ear R ep re sen ta tiv e  T h e rriau lt:

Y ou  have re q u es ted  an  ana ly sis  o f  the re fe re n ced  b ill, en titled  "A n  A ct 
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the s ta tu to ry  au tho rity  fo r  co u rts  to en fo rce  an  o rd e r  u n d e r  A S 4 7 .1 0 .0 8 0 (b )(4 )  fo r a 
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