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Please enter into the record m y  testimony to the House Judiciary Committee on H B  

462. ;

; Chairman Porter and m e m b e r s  of the House Judiciary Committee, I urge youjto support 

: and pass H B  462. This bill is needed legislation. With budget cuts'and reduced staff 

I both law enforcement and District Attorney offices, are required to work to their limits 

! especially w h e n  an emergency situation exists. Section 4  of H B  462 provides s o m e  

assistance to these agencies in dealing with drunk drivers.

! M y  daughter w a s  involved in a head-on auto accident with a drunk driver. S o m e  five 

, hours after the accident, the drunk driver w a s  still under the influence of alcohol and 

| needed assistance to walk.

• However, due to s o m e  technical problems relating to the testing of alcohol content the 

1 grand jury had limited information reiatiny to the case. T h e  drunk driver involved in this 

; accident had a long and recent history of driving while intoxicated. T h e  driver had an 

I alcohol related accident the previous week.i
| If w e  establish a social]Intolerance and standard for driving while intoxicated, w e  then 

; need to provide the regulatory reform and tools to enforce these standards.

. I would also enco 'ge you to examine House Bill 24. T h e  two bills, H B  462 a n d  24,

!• would help to save lives and prevent injuries.

I Thank you for this opportunity to provide testimony

Harriet W e g n e r

P O  Box 2101

K e n a i A K  99611

283-6595 h m  

262-4441 x 298 w k



A l a s k a  £ > t a t e  l e g i s l a t u r e
R e p r e s e n t a t i v e  B r i a n  8 .  P o r t e r

CHAIRMAN 
HOUSE JUD IC IARY  COMMITTEE

MEMBER
HOUSE LABOR A COMMERCE COMMITTEE 

HOUSE STATE AFFAIRS COMMITTEE 
INTERNATIONAL TRADE A TOLHISM 

COMMITTEE
MEMBER 

FINANCE SUBCOMMITTEES 
DEPARTMENT OF LAW 

DEPARTMENT OF EDUCATION 
COURTS D I S T R I C T  2 0

SESS ION :
STATE CAPITOL ROOM 118 
JUNEAU . ALASKA 9 8 8 0 1  I IA 2  
PHONE 19071 4 6 8 * 4 9 3 0  
FAX 19071 4 6 5 - 3 8 3 4
INTERIM

NA JTH  AVE.. SU IT E  6 4 0  
ANCHORAGE. AK 9 9 5 0 1  3 133  
PHONE: 19071 3 3 8  6 1 97  
FAX: 19071 3 5 8 * 3 3 1 0

MB 462, Drunk Driving: Evidence & Sentencing

The bill would change a part of the sentencing scheme for persons convicted 
of felony driving while intoxicated or refusal to take a breath test. A 
sentencing court may order a defendant convicted of DWI or breath test 
refusal to receive inpatient treatment as a condition of the sentence.

Normally, if the defendant fails to complete treatment the court may impose 
some or all of the suspended jail time. However, in creating the felony 
driving while intoxicated and refusal offenses last session, the law was 
inadvertently changed to require the court to automatically impose a ll 
suspended time on felony offenders who fail to complete treatment ( ch. 80, 
S L A  1 9 9 5 ) . This automatic imposition of all suspended time for those 
offenders creates legal and practical problems.

Legally, mandating that all suspended time be imposed for only one class of 
criminal offenders may violate the constitutional guarantee of Equal 
Protection of the Law. Practically, the ultimate goal is to curtail the practice of 
people drinking and driving. Some offenders require more than one 
exposure to a treatment program before it becomes effective. This is often 
accomplished by imposing a portion of the suspended jail time followed by a 
forced return to treatment. This bill amends the law to give the sentencing 
court the discretion to decide how much of the suspended term the defendant 
should serve for failure to complete a treatment program.

&



The bill additionally amends Rule 6(r)(l) of the Alaska Rules of Criminal 
Procedure to allow prior convictions of driving while intoxicated and breath 
test refusal to be presented at the grand jury proceedings by hearsay evidence. 
Because grand jury presentations must occur within 10 days after arrest, there 
is not sufficient time to obtain certified judgments of prior convictions, 
particularly if the convictions are from another jurisdiction. This court rule 
amendment is necessary in order to ensure that repeat offenders from out of 
state are not treated more leniently than Alaskans.

Finally, the bill amends Rule 32.1 of the Alaska Rules of Criminal Procedure 
to provide that a presentence investigation by the Department of Corrections 
is not required in most cases in which a person is convicted of felony driving 
while intoxicated or breath test refusal. Offenders convicted of driving while 
intoxicated and breath test refusal have been sentenced successfully for many 
years without the benefit of a presentence investigation. The bill would 
require that a presentence report be prepared for a repeat felony offender 
convicted of driving while intoxicated or breath test refusal.



Rule 6 A L A S K A  R U L E S  O F C O U R T

(3) The presentment shall not mention Ihs namss of individuals. The presentment shall not be filed with the court, nor shall it be kept by the court beyond the time that the (rand jury is discharged.(4) When (he presentment is made the court shall give such instructions on the law as it considers oecesssry.(p) Defense Witnesses, Although the grand jury has ao duty to hear evidence on the behalf of the defendant, it may do so.(q) Sufficiency o f Evidence. When the grand jury has reason tc believe that other available evi­dence will explain away the charge, it shall order such evidence to be produced and for that purpose may require the prosecuting attorney to subpoena witnesses. An indictment shall not be found nor a presentment made upon the statement of a grand juror unless such grand juror is sworn and examined as a witness. The grand jury shall find an indictment when all the evidence taken together, if unexplained or uncootndicted, would w am nt a conviction of (he defendant(r) Adm issibility o f Evidence.(1) Evidence which would be legally admissible at trial shall be admissible before the grand jury. In appropriate cases, however, witnesses may be pre­sented to summarize admissible evidence if (be admissible evidence will be available at trial. Except 
t l  staied in subparagraphs (2) and (3). hearsay evidence shall not be presented to the grand jury absent compelling justification for its introduction. If hearsay evidence is presented lo the grand jury, the reasons for its use shall be slated on the record.(2) In a prosecution for an offense under AS 11.41.410 —  11.41.440 or 11.41.455, hearsay evi­dence of a statement related to the offense, not otherwise admissible, made by a child who is the victim of the offense may be admitted into evidence before the grand jury if(i) the circumstances o f (he statement indicate its reliability,(ii) the child is under 10 years o f age when the hearsay evidence is sought to be admitted;(iii) additional evidence is introduced to corrobo­rate (he statement; and(iv) the child testifies at the grand jury proceed­ing or the child will be available to testify at trial.(3) Hearsay evidence related to the offense, not otherwise admissible, may be admitted into evidence before the grand jury if(i) the individual presenting the hearsay evi­dence is a peace officer involved in (he investiga­tion; and

(ii) the hearsay evidence consists o f  the statement and observations made by another peace officer in the course o f an investigation; and(iii) additional evidence it  introduced to corrobo rate the statement.(4) If the testimony presented by a peace officer under paragraph (3) o f this section is inaccurate because of intentional, grossly negligent, or negligent misstatements or omissions, then the c o o t shall dismiss an indictment resulting from the testimony if the defendant shows that the inaccuracy prejudices substantial rights o f the defendant.(5) In this section “ statement'* means an oral or written assertion or nonverbal conduct if  the nonver­bal cooduct is intended u  an assertion.
ft )  Discharge and E x co ts . A  grand jury shall serve until discharged by the presiding superior court judge of the judicial district but no grand jury mat, serve more than 4 months, unless for good cause such period is extended. At any time for cause shown the presiding judge may excuse juror either temporarily or permanently and may impanel an alternate juror in place o f the juror excused. In order to vote on the proposed bill, the alternate juror must be present during the presentation o f all evidence related to that case.(t) Delegation o f Dudes. Whenever a superior court is sitting other than where the presiding judge is sitting, or the presiding judge is unavailable, the presiding judge may delegate duties under this rule to another judicial officer. However, the presiding judge may delegate duties under Crim inal Role 6.1 only to another superior court judge.(u) Telephonic Testimony.(1) A  witness may participate telepboeically in grind jury proceedings if the witness is not a victim and the witness:(A) would be required lo travel more than 50 miles to the situs of the grind jury, or(B) lives in a place from which people custom­arily travel by air to the situs of the grind jury.(2) A  witness who is not entitled to participue telepbonicaJly under subparagraph (I) may partici­pate telepbonically with approval o f  the presiding judge of the judicial district, or the presiding judge's designee. A  motion to allow telephonic testimocv under this subparagraph may be ex parte and shall be accompanied by an affidavit o f the prosecuting attorney that states the reason telephonic testimony is requested.(3) I f  a witness participates telephonicaOy in grand jury proceedings, after the witness is sworn, the prosecuting attorney shall require (he witness to:(A) stale the location from which the witness b  testifying: and



CRIMINAL RULES Rule 32
- of aoctistr is Ml improper in Art* rmininf a scntcoct lo be vxed «fiinH the accused. v. Stole, Op. No. 1222,

m  1195 (Aluka 1975).
Tbe tupreme court's functioa, m ■ sentence appeal. ii lo :ru« wbeibcr (be Inal court *u  dearly mistaken in .otinf the particular lanctioR. BurWeoa ». State, Op. No.
M3 m  1195 (Alaska \ m \

Sentencing court mu it unequivocally bnn| borne lo .•nisi* that be hat rijhl lo make a ilaiement in bit own all and 10 present any in/crmation in mitigation o{  punish - n Nattraa* ». Slate, Op. Na 1314, 554 V li 399 (Aluka*6k
tctnal con i idem ion ct police contact! »i0 not invalidate ;nce if from the record or by witnesses' testimony the 

i t u aware of tee circustatancea and outcome of the »cts. Backauaa v. Slate, Op. Na 2553, 561 P2d 1197 .its 1977).
Sentencing court may rely ou peycbialrk report which ■den explained police contact! in reaching a diagaoaia. luaxa v. Slate, Op. No. 1316. 561 P2d 1197 (AUtka“ i.
Mere •wareaeii by senteocin* court of other police sou win not aerve to invalidate an otherwise valid •nee Buchanan f. Stale, Op. Na 1316. 561 P2d 1197 ia 1977).
Sentencing yjdgemay consider instances of past anti-social iiior, substantiated by supporting informal too. even though .■ndart was not charged or convicted. Nakaplgak ?. Stale, Sa 1410. 562 P2d 697 (Alaska 1977).
Vuertioc. ’ Do you have anything you want lo say before rose sentenc*?” wu minimal compliance with allocution . -eracat of this rule, where defendant wu sentenced four before Supreme Court imposed more stringent Nan rut lard. Capwtfl r. Stair, Op. No. 14*2.56* P2d 10 (Alaska 
•r
Trial court’s failure to afTord defendant the opportunity to >r s rutement on his own behalf at sentencing hesnng wu •srtnlesi error Moha v. Slate, Op. No 1719. 584 P2d 40 ..sa 197*).
. nder Rule 32(f) the obligation is on the court to afford defendant the opportunity to speak and not on the defen- t to request such an opportunity, hence defendant's failure issert actively his right of allocution did not constitute ■ er Moha r. State, Op. No. 1719, 584 P2d <0 (Alaska *>.
Defendant's contention that con lid''-non of his juvenile rd by the court impotina terunoe violated his right lo acy wu rcjeactl. Pews v. Stall, Op. Na 1774. 5*1 P2d • Aluka
Despae the fact that defendant spoke at some length under -cl Maminatsoo by his counsel at the sentencing hearing.court's failure to inform him of hit right of allocation .cured rorwsrocrag. Law e. Stale, Op. Na 2301. 624 P2d S I Alaska 1911).
n order lo establish a claim of racial bus ia Kiacncing -ndart mart show that the sentence wu probably higher 

J\ that which woahf have been waposed upon a defendant of flerml race wite a like enminal history who con mated a ntlar offense. Casrmia v. Stale, Op. No. 2190.621 P2d *69 asks 19*0).

Trial court, in conducting a basting pursuant lo this rule to determine whether mitigating and aggravating facson have been ettabiiihcd. may consider rvtdeace previously iatrodueud ai the tnaL Wter ». State, Op. N a 99. 647 YU  609 (Alaska App. 19*2).Where defendant sru given a chaoc* to exaraac hit right of allocation just prior to Moteodog and 6d not ex erase that right on the ground that he needed mors time to prepare, failure of the trial jadf* to give the defendant more tune sru not error. Hastings v. State, Op. N a 706, 736 R d  1157 (Alaska App. 19*7).
Denial of aOocsrion may be ha/mfeta srhtfS the defendant ■a subject to presumptive teHMtog. m aggravating or mitigating facton ere established, and the totality of the arcumitancei would not wanaal refcnal to a three-jodga panel for sentencing. Jabaam v. taste, Op. Na *5*, 762 fU  493 (Alaska App. 19*1).Trial judge's ovtrsighd la denying defendant aCocaticu srxs harmless beyond a reasonable doubt where the judge had already rejected proposed Budgeting factors and possible referral to a three-jedge paod for asrtnring. J abaana v. Stale, Op. No. *5*. 762 P2d 493 (AlMka App. 19**).

Rule 32.1. Preseotence Procedure for F t lo n j Sentencing*.(a) Scheduling. A t tbe time guilt in a felony case is established by verdict or plea, the judge shall establish the dale for a sentencing hearing and a presenlencing hearing, i f  appropriate, and shall order a prcsentence investigation by (be Department of Corrections. If the judge elects to schedule a single hearing, all o f the procedures for tbe presenleoctng and sentencing hearings shall be applicable at the single hearing.(b) Presentence Investigation and R e p o rt(1) The Department o f Corrections shall prepare and deliver the report o f tbe presentence investiga­tion not less than 30 days before tbe presenlencing bearing. The report shall contain any prior criminal conviction and any finding o f delinquency of the defendant and sudi information about ihe de­fendant’s characteristics, financial condition, and the circumstances affecting tbe defendant’s behavior as may be helpful in imposing sentence or in granting probation or in (he correctional treatment o f tbe defendant, and such other information as may be required by the judge. Tbe prcsentence report shall comply with (he Victims’ Rights A ct. A S  12.61.100- .150.The report shall be submitted to tbe judge, the state's attorney, and the attorney for the defendant; (he defense aliomey shall not be prohibited from providing a full copy lo the defendant unless the judge enters on the record findings why providing specific portions of tbe report to tbe defendant would prove detrimental to the rehabilitation o f tbe defen­dant or the safety o f tbe public.



Rule 32.1 ALASKA RULES OF COURT

Unless otherwise ordered, or except as specifical­ly allowed by other provisions of law, further disclosure of the report shall be limited to agents of the sute's attorney or the defendant's attorney, any reviewing courts, and the agencies having charge of the defendant's rehabilitation.(2) In the event the parties request preparation of a presentence report to aid them in reaching a plea agreement, the judge may order such a report made prior to the time staled in this rule. If  a report is prepared prior lo entry of a verdict or plea of guilty or no coatest, the report shall be submitted only to the parties and not to the judge.(3) Notwithstanding subparagraph (b)(2), the judge may use the presentence report to determine whether to accept a plea agreement under Criminal Rule 11.(c) Not lea o f Aggravating and M itigating Factors, Extraordinary C ircum stances, Prior Convictions, and Other Inform ation to be Relied on at Sentencing. (1) Within ten days after receipt o f the presenlence report, each party shall file:(A) notice of any aggravating or mitigating factors, pursuant lo A S 12.55.155. or extraordinary circumstances, pursuant to A S 12.55.165. on which it intends to rely, supported by a written statement outlining, as an offer of proof, the evidence that counsel contends establishes each aggravating or mitigating factor or extraordinary circumstance: and(B) a memorandum giving notice o f any evidence which the party intends to rely on at sentencing which was not previously presented at a prior pro­ceeding in the case, in tbe notice described in (cKD(A). or in the presentence report. If the party intends to present additional witnesses, the memoran­dum shall include a list of these witnesses and a brief summary of their anticipated testimony. The memorandum need not give notice o f matters to be mentioned in a defendant's allocution or a victim's oral statement.(2) Within ten days after receipt o f the presen - (ence report, the sute shall file:(A) notice o f the prior convictions, if  any, on which it intends to rely for presumptive sentencing purposes: and(B) notice o f tbe amount o f restitution, if any. it intends to request, supported by a memorandum or exhibits that establish the basis for the restitution request.(d) Disputing Aggravating and M itigating Factors, Extraordinary Circum stances, Prior Convictions, or Other Inform ation. (1) Within ten days after receipt of the notices required by para­graph (c). each party shall file:(A) notice whether the party concedes or disputes each aggravating or mitigating factor or extraordi­

nary circumstance asserted by the opposing p#ty, and(B) notice of objection to any information in the presenlence report or in any other material the judge or opposing party has wentmed as a source of information lo be relied on at sentencing on the ground that such information is insufficiently veri­fied or is inaccurate. For each item a party contests as inaccurate, that party shall submit an affidavit from the party or another witness with personal knowledge outlining the testimony tbe witness is prepared to provide to refute or lo explain the allegation, or a notice that the party has served or attempted to serve a subpoena upon (he person who provided the contested information and intends to examine the person at the presentencing hearing.(2) Within ten days after receipt o f the notices required by paragraph (c), the defense shall file:(A) notice of any objection to any o f the prior convictions relied on by tbe sute and a statement of the grounds for the objection as provided in AS 1155.145(c). which shall be supposed by affidavit if the objection is based on facts oulside ihe record; and(B) notice of any objection to any restiiutioa request and a statement of grounds for the objection.(e) Prtsenttndnt; Hearing. At the presentencing hearing, the judge stiali review the notices filed pursuant to paragraphs (c) and (d). The judge shall enter findings as to undisputed facts. For each allegation a party contends is based on insufficiently verified informal ion, the judge shall determine whether the allegation is sufficiently verified and shall order stricken from the presentence report any allegation the judge finds is not sufficiently verified. Tbe judge shall provide an opportunity for argument and then shall enter conclusions on legal issues that may be resolved without an evidentiary hearing. Tbe judge shall clarify tbe material disputed facts, so that the parties can be prepared tc present witnesses at the sentencing bearing.(Added by SCO  157 effective February 15, 1973; amended by SCO  218 effective January 15,1976: by SC O  536 effective October 1, 1982; by S C O  643 effective September 15.1985; repealed and reenacted by SC O  1136 effective July 15. 1993)AacotallowCasa
Sauxt of I n  yean' itopmcnmeai for borglary, two al which were impended, wu not deafly mitfakca, em  thong* the defendrot wu 19 yean old awd it wai W> tnt (dewy 

offeue. t. State, Op. No. 2231.620 P2d 690 (A k ts  
19*01WVm dcfcadeet wu convicted of auank with a daogrron* wejpoa for (tnkia( another penca ia the face with a hocr book, arutaciai coats waa act clearly ■iwifcra ia ia^aawg
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3/5/96

T O : H B  4 6 2

1 Page 1, a fte r lin e  4 :
2  In sen  a new b i ll section to read:
3 " *  S ec tion  1 . A S  2 8 .3 5 .0 3 0 (h ) is amended to read:
4  (h ) The court shall order a person convicted under 'his section  to sa tis fy  the
5 screening, evaluation , re fe rra l, and p rog ram  requirem ents o f  an agency authorized by
6  the cou rt to make re fe rra ls fo r  rehab ilitative treatm ent o r  to p rov id e  rehab ilita tive
7 treatment. A n agency that re fe rs  a p e rson  f o r  re h a b ili ta t iv e  t re a tm en t sh a ll
8 m a in ta in  re c o rd s  o f  the pe rson 's c om p lia n c e  w ith  th e  re h a b ili ta t iv e  t re a tm en t
9 p ro g ra m  and  sh a ll com p ly  w ith re h ab ilita t iv e  t re a tm en t re c om m end a tio n s  o f  the

10 d iv is ion  o f  a lcoho lism  and d rug  abuse estab lished  u n d e r A S 4 7 .3 7 .0 2 0 . I f  a person
11 is convicted under (n ) o f  this section, the court sha ll o rd e r the person to be evaluated
12 as requ ired by this subsection before the court im poses sentence fo r  the o ffen se ."

13 Page 1, lin e  5 :
14 D e le te  "S ec tion  1 ."
15 Insert "Sec . 2 ."

16 Renum ber the fo llow in g  b ill sections accord ing ly .

17 Page 2 , a fte r lin e  1:
18 Insert a new b iil section to read:
19 "*  Sec. 3. A S 2 8 .3 5 .0 3 2 (1 ) is amended to read:
2 0  (1) The court sha ll o rder a person convicted  unde r this section to sa tis fy  the
21 screening, eva luation , re fe rra l, and prog ram  requirem ents of an agency authorized by

2 2  the cou rt to make re fe rra ls fo r  rehab ilitative treatm ent o r to p rov id e  rehab ilita tive

-1-
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1 treatment. An agg.pcy that refers a person for rehabilitative treatment shall2 maintain records of the person's compliance with the rehabilitative treatment3 program and shall comply with rehabilitative treatment recommendations of the
4 division of alcoholism and drug abuse established under AS 47.37.020. If a person5 is convicted under (p) of this section, the court shall order the person to be evaluated6 as required by this subsection before the court imposes sentence for the offense.”
7  Renumber the following bill sections accordingly.



L E G A L  S E R V IC E S

(907) 465-3067 or 465-2450
FAX (907) 465-2029
Mail Stop 3101

DIVISION OF LEGAL AND RE3EARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
130 Saward Strwt, Surte 409
Juneau, Aluka 99801-2105

M E M O R A N D U M February 26, 1996
S U B JE C T : Sectional Summary of HB 462.T O : Representative B rian Porte rF R O M : M ichae l F. Ford 

L eg is la tive  Counsel

You have requested a sectional summary of the above-described bill.As a preliminary matter, note that a sectional summary of a bill should not be considered an authoritative interpretation of the bill and the bill itself is the best statement of its contents. I f  you would like an interpretation of the bill as it may apply to a particular set of circumstances, please advise.Section 1. Allows a court to impose part or all of the remaining portion of a suspended sentence for driving while intoxicated, if the convicted person fails to meet required alcohol rehabilitation treatment conditions.Section 2. Allows a court to impose part or all of the remaining portion of a suspended sentence for refusing to take a chemical breath test, if the convicted person fails to meet required alcohol rehabilitation treatment conditions.Section 3. Technical amendment to allow certain hearsay evidence in a felony prosecution to be presented to the grand jury.Section 4. Allows hearsay evidence of prior convictions to be presented to the grand jury, in a felony prosecution for driving while intoxicated under AS 28.35.030(n) or refbsal to take a chemical breath test under AS 28.35.032(p).Section 5. Technical amendment regarding pre-sentence investigations by the Der tment o f  Corrections.Section 6. Provides that unless the defendant is subject to a presumptive term of imprisonment, a pre-sentence investigation by the Department of Corrections is not required for a person convicted of felony driving while intoxicated or felony refusal to take a chemical breath test.



Section 7. Applicability clause. 
Section 8. Effective date.
Representative Brian Porter
February 26, 1996
Page 2

MFF.glc96-126.glc
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DEPARTMENT OF LAW

CRIMINAL D IV IS IO N  February 27, 1996
PLEASE REPLY TO

a  CRIMINAL DIVISION CEN TRAL 
r  OFFICE

P O . BOX 110300 
JUNEAU. ALASKA 90811-0300 
PHONE. <907)495-3428 
FAX: (907 )455 -1043

O  OFFICE OF SPECIAL PROSECU "V 
AND APPEALS 
3 1 0 KSTREET . SU IT E 306 
ANCHORAGE. ALASKA 99SC ‘ 2Co- 
PHONE (907 )269-5250  
FAX (907 )269 -5270

i UN r KNOWLES. GOVERNOR

The H o n . B ria n  P o rte r , C ha irm an  
H ou se  Jud ic ia ry  C om m ittee 
H ou se  o f  Representa tives 
S tate C a p ito l, R o om  118 
Juneau , A la ska  9 9 80 1

R e : House B i l l  4 6 2

D e a r  R ep resen ta tive  P o rte r :

T h is  is in response to y o u r request f o r  a lega l analysis o f  H B  4 6 2 , an act 
add ress ing  d riv in g  w h ile  in toxicated o ffen ses . R u le s o f  C rim in a l P rocedu re , and p rov id in g  fo r  
an e ffe c tiv e  date.

H B  4 6 2  amends the p rov is ion s o f  A S 2 8 .3 5 .0 3 0  and A S  2 8 .3 5 .0 3 2  as they re la te 
to the pow ers r  1 duties o f  the cou rt i f  a pe rson  fa i ls  to com p lete a p rog ram  o f  a lcoho l 
re h ab ilita t io n  au tho rized  by the c ou rt , a fte r having been convicted o f  fe lo n y  d riv ing  w h ile  
in tox ica ted  o r  fe lo n y  re fu sa l to subm it to a chem ica l test. Present law  requ ires the cou rt to 
im pose  the en tire  rem ain ing suspended sentence in these circum stances. U nde r H B  4 6 2 , the 
c o u rt w ou ld  have the d isc re tion  to im pose e ither a pa rt o r  a ll o f  the remaining sentence. Th is 
d isc re t ion  w ou ld  be ve ry  use fu l to the court in encou rag ing a defendant to re tu rn  to treatment 
b y  h av ing  add itiona l tim e to im pose i f  the defendant again fa ils  to Finish the treatm ent p rog ram .

T he  b i ll a lso  am ends the A laska R u le s  o f  C rim in a l P rocedu re to  a llow  hearsay 
e v id ence  o f  p r io r  conv ic tions to  be used be fo re  the g rand  ju r y  in fe lo n y  d riv ing  w h ile  intoxicated 
and re fu sa l to subm it to a chem ica l test cases. T h is  is p a rticu la rly  important in  cases where 
p r io r  c on v ic tio n s  have occu rred  in  o the r states. A lth ough  g rand ju r ie s  must be conducted w ithin 
10  days o f  a rre s t, it is o ften  ve ry  tim e consum ing to ob ta in  ce rtified  copies o f  judgm en ts . The 
use o f  c r im in a l reco rds to estab lish  p r io r  o ffenses w ou ld  enab le the cases to be b rough t to  the 
g rand  ju r y  in a tim e ly  way.

F in a lly , H B  4 6 2  am ends the A laska R u le s  o f  C rim in a l P rocedu re to  a llow  fe lon y  
d r iv in g  w h ile  in toxicated and re fu sa l to  subm it to a chem ica l test cases to proceed to  sentencing 
w ith ou t a presentence repo rt, un less a presumptive sentence app lies to the case. D e fendan ts in 
these cases have been fa ir ly  and e ffic ie n t ly  sentenced w ithout a prcsentence re p o rt f o r  m any 
y e a rs ; the expense and tim e o f  p repa ring  a presentence repo rt is not ju s tifie d  un less presum ptive 
sen tenc ing  app lies .

l-CS’ LH



The Hon. Brian Porter, Chairman House Judiciary Committee February 27, 1996
Page 2The Department of Law strongly supports the passage of HB 462. We will be pleased to assist in its progress through the legislature in any way.Very truly yours,BRUCE M. BOTELHO ATTORNEY GENERAL

/ /  ’ s '  ____By: Anne D. Carpeneti Assistant Attorney General
ADC::ew
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STATE O F ALASKA B ILL NO: HB 462
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O P F R A T IN C , . F.Y 9 7 FY q* FYQfl f y no f y  m FY 0?
P F R S O N A I  S F R V IC E S
T R A V F I

. C O N T R A C T U A L
S U P P I  IF F
E Q U IP M F N T
i A N D K  S T R U C T U R E S
G R A N T S  C L A IM S
M IS C F I  L A N E O U S
TOTAI OPERATING _ _ Q _______ -Q 0 L . ... 0 ... Q n

I C AP ITA I FXPFNO ITUR FS  I . ..-Q- I ... .------ -0 *1  ■/)* I 41. I ,0 -1  -0-

CHANGE IN REVENUES 0 0 0 0 0 0
(1006) ) Revcnua C oda

FUNDING: (Thousands of Dollars)
1 0 0 ?  F e d e r a l  R e c e ip t s
1 0 0 3  G F  M a tc h
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1 0 0 5  G F / P r o g r a m  R e c e ip t s
1 0 0 f i  G F /M H T IA
O th e r
T Q T A I  .  . . . . . 0 0 .  . . . 0 0 ......................... £L ..........................CL 1Estimate of current year (F Y  96) impact S  0.

POSmONS:
F U L L -T IM F 0 0 0 n 0 0
P A R T -T IM E 0 0 0 n 0 nTEMPORARY 0 .. Q 0 Q 0 nANALYSIS: (Attach a separate page if necessary.)This bill has no fiscal impact on Division of Motor Vehicles.
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STATE  O F  ALASK A  

1996 LEG ISLATIVE SESSION
Revision Date: ____________________________

Title: Drunh driving; Evidence and SentencingSponsor . .Representative Porter______________
Requestor: H. Transportation__________________

F IS C A L  N O T E

BILL NO: HB 462

Dept. Affected: 

BRU:

Component:

Public Safety
Alaska State Troopers.Detachments

C O M P O N E N T  SERIAL NO. 0799

O P E R A T I N G _ F '  97 FY 98 FY 99 FY O O FY 01 FY 02
P E R S O N A L  S E R V I C E S
T R A V E L

C O N T R A C T U A L
S U P P L I E S

E Q U I P M E N T

L A N D  &  S T R U C T U R E S

G R A N T S .  C L A I M S

M I S C E L L A N E O U S

T Q I A L  O P E R A T I N G ___ 4)- -o- -0- -0- -0- ......

C A P I T A L -0- -0- -Or.L *0- I ... -0-I .-o-l

CHANGE IN REVENUES ( ) -0 - -0 - -0 - -0 - -0 - -0 -
Revenut Codt

1002 Federal ReceiDts
1003 G F  Match

1004 G F

1005 GF/Procram

1006 G F / M H T I A

Other

T O T A L -0- -o- -0- -0- 4). -0-

Estimate of current year (FY 96) impact: $ 
POSITIONS:

FULL-TIME 0 ......... . 0. .0 0 0 0
P A R T - T I M E 0 0 0 0 1 0
T E M P O R A R Y 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.)This bill will not have a fiscal impact on the Division of Alaska State Troopers.

Prepared By:
Division:

Ll Dan LowdenAlaska State Troopers Phone 465-5503 

Date: February 28. 1996
Approved by Commissioner _ Date: ^  6 / 9 t

Aflency: Ronald L. Otte, Department of Public SrfetyPoe. Department of Public Scfetv
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information call tha Governor's Legislative Office
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F I S C A L  N O T E

Revision D ate: 1 2 /1 /9 5 _________________________________________
Title: 'A n  A ct relating to th e  o ftenses of driving while
in tox ica ted  and refusal to  subm it to a chem ical te s t...*
Sponsor:
R equester:

STATE OF ALASKA
1996 LEGISLATIVE SESSION

BELL N O . HB 4 6 2  |

Dept, AffecterJ 
'BRU:

Corrections
S tatew ide P rogram s

R epresentative Porter
C om ponont: Com m unity C orrections

H ouse Transportation

Expenditures/Revenues

COMPONENT SERIAL NO. 

(Thousands of Dollars)

1382

OPERATING EXPENDITURES FY 97 FY 98 FY 9 9 FY 00 FY 01 FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

(104.0)

TOTAL OPERATING (104.0) 0 .0 0 .0 0 .0 0 .0 0 .0

1 CAPITAL EXPENDITURES 1 1 | | I I I

[CHANGE IN REVENUES I ) 1 1 | | | | |

FUND SOURCE (Thousands of Dollars)
1 0 0 2  Federal R eceipts
1 0 0 3  GF M atch
1 0 0 4  GF
1 0 0 5  G F/Program  R eceipts
1 0 0 6  GF/MHTIA 
O ther

(104.0)

TCTAL (104.0) 0 .0 0 .0 0 .0 0 .0 0 .0

E stim ate  of any  cu rren t year (FY96) cost: $ 

POSfTIONS

0 .0

FULL-TIME
PART-TIME
TEMPORARY

•2

ANALYSIS: (A ttach a separate page if necessary)

The im p act of au to m atic  imposition of a suspended  sen ten ce  w as no t previously considered. The m ore perm issive language 
will n o t resu lt in reduced  co s ts  allocated to  incarceration c o s ts  in the fiscal no te subm itted  with HB 1 5 9  signed by the 
G overnor in 1 9 9 5 .

Rule 3 2 .1 (a ) as  am ended  in Sec. 5 of this bill will require p re-sen tence  inves* gations in 69 ca se s  annually . 261 ca se s  will be 
su b je c t to  th e  d iscre tion  of the trial court judge. It is assum ed  th e  cou rt will ch o se  to  order 3 p re -sen ten ce  investigation in 
5 0  p e rc en t of th e se  c a se s . This will result in a projected d ecrease  of 1 3 0  P re-sen tence investigations annually. S taff will be 
red u ced  by tw o  p robation  officers and personal services will be reduced  by $ 1 0 4 .0 .

2 PO II X 5 2 .0  annual salary *  $ 1 0 4 .0  (decrem ent)

This d e c rem e n t a s su m e s  th a t the 5 positions and funding related to  HB 159  arc annualized and will b e  funded  in FY 97 
w ith o u t th is  legislation

Prepared  by: 
Division:

Jer-y Shriner
Office of the Commissioner

Approved by Commissioner: Margaret
Agency: 0  Department of Correct

Pugh 
C orrections

Phone: _ C ate :]
Date:

465-4640
2/12/96
2/12/96

PREPARER 10 PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
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