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HOUSE BILL NO. 446 NUISANCE INJUNCTIONS BY HOME RULE MUNI'S
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FISCAL NOTE

STATE OE ALASKA BILL NO. HB 446
199 LEGISLATIVE SESSION
Revision Date: Dept. Affected: Department of Law
Title: *An Act requiring home rule municipalities to bring BRU: Civil Division
action for certain injunctive relief relating to nuisances.* Component: General Legal Services
Sponsor: Representative Rokeberg
Requester: Representative Rokeberg COMPONENT SERIAL NO. 2087
Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 00 FY 01 FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES
ICHANGE IN REVENUES (~

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY96) cost: * 0.0

posrrioNS

FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

This bill amends AS 09.50.180 to provide that a home rule municipality shall bring an action to enjoin a
nuisance, as defined under AS 09.50.170 - 09.50.240 (lewd houses), if the nuisance is located in the home rule
municipality. Currently, only the state or a citizen are allowed to bring such an action. The bill has the effect of
giving local government authority to act in an area that is of local concern.  There will not be a fiscal impact for
the Department of Law.

Prepared by: Richard I. Pegues, Dinggtar. Phone:, 465-3672

Division: Administrative Services DfVision / j 7? Date:. 2/4/96
0 ria4 IXIpn 7 N

Approved by Commissioner: Bruce M. Botelho. Attorney General Date: 2/4/96

Agency: Department of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR 3 LEGISLATIVE OFFICE
Farrtadermibhtam ronstin), Gl teGharaoslapdmaedine
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IAJtIM H COMMERCE VICE CHAIRMAN RHONE _(907)256 0101
ADMINISTRATIVE REGULATION REVIEW VICE CHAIRMAN PAX (907) 258"7V16
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STATE CAPITOL
JUNEAU AK 09001 1182
PHONE

PAX (00 465 7040

Representative Norman Rokeberg
MEMORANDUM
TO: Representative Brian Porter, Chairman
House Judiciary Comm ittee
FROM: Representative Norman Rokeberg *
DATE: February 5, 1996
SUBJECT: HB 446- “An Act requiring home rule municipalities to bring

actions for certain injunctive relief relating to nuisances.”

Attached is the packet for HB 446 Ifyou have any questions please contact
myself or my staff person, Shirley Armstrong at 465-4968.
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HB-446 “An Actrequiring home rule municipalities to bring actions
for certain injunctive relief relating to nuisances.”

HB 446 adds municipalities to the list of entities that are required to enjoin
nuisances within their jurisdiction. The Municipality of Anchorage has
requested this authority in order to prevent and suppress nuisances and
provide a mechanism for abatement of the premises being utilized.



MUNICIPALITY OF ANCHORAGE

MEMORANDUM

DATE: February 5,1996

TO: Rep. Norm Rokeberg

FROM: Tim Rogers, Legislative Program Coordinato
SUBJECT: H. B. 446

AS 09.50.180 grants the State of Alaska attorney general the ability to
perpetually enjoin the owner, lessee, or agent of a building which is being
used for certain illegal activities such as prostitution, gambling, use of
controlled substances, etc.

There are numerous cases within the Municipality of Anchorage in which
this statute could be used to stop illegal activity. Several of these sites are
often the scenes of violence and there is concern for the safety of the
neighborhoods. The State attorney general’s office has been unable to
undertake any cases on behalf of the Municipality.

The existing statute also enables a citizen to bring civil action. However,
the financial resources and time commitment prohibit all but a few citizens

from taking such action.

The Municipality of Anchorage would like AS 09.50.180 amended to allow
it to pursue these actions. This would enable the Municipality to use this
important enforcement tool while relieving its citizens and/or the State of

the associated burdens.

If additional information is needed, please advise. Thank you for your
assistance.



FEE 05 "96 11:35PM ONCHORPGE POLICE- P .l

ANCHORAGE POLICE DEPARTMENT

4501 South Bragaw Street ¢ Anchorage, Alaska 99507-1599
Telephone (907) 786-8500

February 5,1996

Representative Norman Rokeberg
Alaska State Legislature

State Capitol (MS3100)

Juneau, Alaska 99801-1182

Re: House Bill 446-Civil Abatement
Dear Representative Rokeberg:

The Anchorage Police Department fully supports passage of House Bill 446,
which would allow municip ities to present cases for abatement to civil court.
The State of Alaska has neithtr the funds nor the personnel to adequately bring
these actions. Therefore, we would recommend approval for enforcement on a
local level.

Duane S. Udland
Deputy Chief of Police



Anchorage-'itm* tin \>>1ii
Chamber of Commerce

Anchorage Chamber of Commerce
Criminal Justice System Reform
Resolution 95/98 5

WHEtREAdS the public is unsafe due to "he Catch and Release of drug offenders who continue to operate after
arrest, an

WHEREAS Civil Abatement is a useful tool m preventing illegal activities and is available only to the Stati
and not local municipalities; and

WHEREAS juvenile offenders are becoming more dangerous and are exempt from public censure because c?
conndentiality laws, and

WHEREAS the sealing of the records of juvenile otfenders obscures the fact arter their 18th birthday that thev
have a cnrrinal history; and

WHEREAS the State has sole jurisdiction over juvenile crime and municipalities are barred from addressing
juvenile crime, and

WHEREAS the "best interest of the juvenile” standard conflicts with society s expectation of accountability tc
and protection of the public; and

WHEREAS the Municipality ot Anchorage has assumed costs of criminal justice services m excess of 55,535,00
those costs normally reserved to the state, and yet is burdened with inadequate numbers of correctional
facilities and magistrates;

NOW THEREFORE BE IT RESOLVED that the Anchorage Chamber of Commerce does hereby support the
Criminal Justice Proposals brought forward by the Municipality of Anchorage that propose more stringent
conditions for bail for repeat drug offenders, allow municipalities to utilize Civil Abatement procedures, revise
the confidentiality laws concerning juverule offenders, give municipalities jurisdiction over less serious
juverule crimes, and provide for at least equal consideration of the best interest of the Public and the victims in
bail and sentencing procedures for juveniles; and

BE IT FURTHER RESOLVED that the Anchorage Chamber of Commerce supports the Municipality of
Anchorage s initiative to call upon the state to recognize the importance of increasing the number of
correctional facilities and magistrates serving Anchorage by raising their priority within the state budget; and

BE IT FURTHER RESOLVED that the Anchorage Chamber of Commerce urges all of its members to actively
support these proposals by encouraging their Senators and Representatives to support these measures.

Approved December 15,1995

//A/

441 West 5(h Arcane, Suite 300, Anchorage, Alaska 99501-2309 (907)272-2401 FAX C907) 272-4117
Founded 1915



§09.50.050 Alesia Siantes §09.50.050

I. GENERAL CONSIDERATION.

Thin section it potentially open-
ended. Johansen v. Stale, 4> 1”224 759
(Alaska 19711

Strict limitation on Imprisonment. —
Imprisonment for civil coercive contempt
must be strictly limited in its application
lest it intrude upon those constitutionally
guaranteed liberties which the courts are
sworn to protect. In re Elder, 7(i3 172d 219
(Alaska 1988).

Distinction between criminal and
civil contempt is generally phrased in
terms of whether the character and pur-
ple of the contempt is “remedial” or "pu-
nitive" LA.M v. Slate, 647 1’2d 827
(Alaska 19761

Where the contempt power is invoked lo
punish the alleged conlemnor for *paid,
willful, flouting of the court's authority"
pursuant to AS 09 60.010151, contempt is
nominal, but where the contempt proceed-
ing la instituted to 'coerce future conduct”
pursuant lo this lection, the contempt is
civi. LA.M. v. State. 547 I*2d 827
(Alaska 1978).

Willfulness is a prerequisite to im-
prisonment for civil contempt, but only in
the sense that the act ordered must be
within the power of the defendant lo per-
form. Stale, Dcp't of Revenue v Oliver.
636 172d 1156 IAlaska 19811

Inability to comply willi an order tr
produce allegedly misappropriated
funds is established us a matter of law
where the undisputed evidence shows ei-
ther that the funds or property ordered
produced ure in the hands of third parties
over whom the alleged conlemnor has no
legal control, or that such funds or prop-
erty have been converted into some form
of asset which the court refuses to accept
upon immediate lender In re Elder, 763
I”2d 219 (Alaska 19881

Coercive confinement of reculci-
trant grand jury witness must end
when grand jury in discharged since afler
that point the witness has no further op-
portunity to purge himself of contempt
ELI, v State. 572 I*2d 786 (Alosko
1977)

muy trial not availablo where con-
finement Is remedial and not punitive.
— See Gwynn v. Gwjnn. 530 P.2d 1311
|Alaaka 1975)

Appellate review of contempt order.
— Court of appeals had jurisdiction to re-
view a contempt order which ornse out of
a search warrant which the state obtained
to advance a criminal prosecution, where

defendant had a related nppenl ponding in
the court and tho imprisonment which
arose out of the contompl had a dear ef-
fect on his sentence. Martin v. Statu, 797
P.2d 1209 (Alaska Ct. App. 1990).

II. NONSUPPORT.

Contempt for nonsupport has crimi-
nal aspects. — Although contempt for
nonsupport hoa traditionally been charac-
terized as a civil action, certain aspecta of
that action, in particular, the threat ofin-
carceration, more clooely approximate pe-
nal proceedings. Otton V. Znborac, 625
I”2d 637 (Alaska 19741.

Right to attorney. — Indigent in n
contempt for nonsupport proceeding has a
right to a court-appointed attorney. Otton
v. Zaborac, 626 P.2d 637 (Alaska 1974).

The burden of proof of Inability to
comply with the court order, which is the
central issue in contempt proceedings for
nonpayment of child support, is with tho
defendant. Otton v. Zaborac. 626 P.2d 637
(Alaska 1974).

Ability to comply with support or-
der. — Tha principal question in civil con-
tempt proceedings involving child support
orders is not whether the defendant once
had the ability to comply with the support
order but whether he presently has the
ability to comply. Ryfcul v. Ryfeul, 660
P.2d 369 (Alaska 1982).

Motion for a directed verdict finding
luishnnd in contempt for failure to pay ali-
mony and support pursuant to divorce de-
cree was improperly granted wh--ro there
was substantial evidence that the liU6
band we' in had financial straits and fair
minded jurors could have reached differ-
ent conclusions on the issue of hia ability
to pay. Ryfcul v. Ryfcul, 660 P.2d 369
(Alaska 1982).

Discussion of sentencing proce-
dures in nnnsuppori cases. — See notes
to AS 09.50.010. Pigga v. Diggs, 663 P.2d
950 (Alsska 19B3).

Nonaupport order vacated. — Supe-
rior court's order requiring defendant in
nonsupjxirt proceeding to sorvo 90 days
with 45 daya suspended on certain condi-
tions wss vacated since Die court did not
announce at the outset of the proceeding
that it intended to impose a criminal sanc-
tion if the defendant was founu guilty of
contempt and the preponderance of the ev-
idence burdens of proof were used by the
superior court in its instructions to the
jury rather than tho criminal standard of
beyond a reasonable doubt. Diggs V.
Diggs, 663 172d 950 (Alaska 1983!
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§ 09.50.060 Code of Civil Procedure § 09.50.170

See. 09.50.060. Prosecution on nonappearanca. If the defen-
dant does not appear on the dey ordered by tho court, tho court may
order the undertaking to be prosecuted. If the undertaking is prose-
cuted, the measuro of damages is the extent of the loss or injury
sustained by the aggrieved party by reason of the misconduct for
which the warrant was issued and the coats ofthe proceeding. (§ 10.06
ch 101 SLA 1962)

Secs. 09.50.070, 09.50.080. Propert subLect to escheat: enforce-
ment of rights by state. /Repealed, § 14 ch 133 SLA 19BG.|

Sec. 09.50.090. Transmittal of personal property to state. IRe-
pooled, § 5 ch 78 SLA 19721

Secs. 09.50.100 — 09.50.150. Escheat actions, claims, and reports.
IRepealed, § 14 ch 133 SLA 1986.1

Article 2. Abatement of Lewd lIlouaes.

Section Section
170. Abatement ofplaces used for certain 200. Contempt proceeding
ads 210. Order of abatement
175. Admissibility —ofevidence to prove  220. Proceeds of sale
nuisance 230. Release of premises to owner
ISO. Injunction 240. Fine for contempt as lien on prem-
190. Dismissal iaea
Groas references. — For provisions Collateral references. -- 24 Am. Jur.

governing nuisances in general, sec AS
09.45.230 - 09.46.260.

2d, Disorderly Houses, Si 23-30.
66 C.J.S. Nuisances, S 45, 77.
102-169.

Sec. 09.50.170. Abatement of places used for cortain acts.
(@) A person who erects, establishes, continues, maintains, uses,
owns, or leases a building, structure, or other place UBfor or.e of the
following activities is guilty of maintaining a nuisance, and the build-
ing, structure, or place, or tho ground itselfin or upon which or in any
part of which the activity is conducted, permitted, carried on, con-
tinues, or exists, and its furniture, fixtures, and othor contents, consti-
tute a nuisance and may be cpjoined and abated:

(1) prostitution;

(2) an illegal activity involving a pluce of prostitution; or
(3) an illegal activity involving
(A) alcoholic beverages;

(B) a controlled substance;
(C) an imitation controlled Bubstance; or
<D) gambling or promoting gambling.
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§ 09.50.175 Aiaska Statutes J 09.00.175

<I» In this section, "illegal activity involving alcoholic beverages,"
“illegal activity involving h controlled subBtanco,” "illegal activity
involving gambling or promoting gambling,” "illegal activity involv-
ing an imitation controlled substance,” "illugul activity involving a
place of prostitution," and "prostitution" have the meanings given in
AS34.03.360. <} 20.01 ch 101 SLA 1962; am 5! 8,9 ch 121 SLA 1994)

Effect of amendments. The 1094
amendment, effective September 26. 1994,
In present aubsection (el, in the introduc-
tory language, aubetituted "one of Uie fol-
lowing activities" for "the purpoaca of
lewdneu. uaeignntion, or proatilution or

any other immoral act,” aubalituted "ac-
tivity" for "lewdneaa, assignation, or pros-
titution,” made minor atylistic changes,
snd added paragraphs (1)=<3); and added
subsection (b).

NOTES TO DECISIONS

ilawdyhouse as nuisance. — A
tiawdyhouse is a nuisance per oe, and it ia
sl»o s public nuisance. Snyder v Keller, 4
Alaska 447 (19121

A liawdyhouse la not a "house"
within the meaning of the 4th amend-
ment of the United Sintra Constitution
United States v Ashworth., 7 Alaska 64
119211

Legislative Intent — The intention of
the legislature, as disclosed hy this arti-
cle, WORLlo aupprcsa houses of lewdneaa
and prostitution, and tn prevent persons
from maintaining or conducting such
houses, either al the place when- they
were being maintained or al any other
place throughout the judicial division;
also In abate the nuisance then eiisling,
hy closing up the same foe the pcnod of
one year Territory of Alnsku v House Nn.
24. 7 Alaska 61i 11927)

Injunction against maintaining nui-
sance nnd for abatement of building.
— From a consideration of this nrtide, it

is apparent that it has a twofold applica-
tion, namely, a personal injunction
against setting up, maintaining, or con-
ducting a nuisance of the character de-
scribed, the injunction operating in fu-
tura. and lhe abatement of the building
where the prescribed nuisance ia being
carried on. Territory of Alaska v. House
No 24. 7 Alaska 611 (1927).

Court has no discretion but to Issue
Injunction and ordor abatement. —
Where the evidence is clear that a house
was maintained as a nuisance, there is no
discretion in the court under this article
hut to issue Ihe injunction, and also to or-
der the abatement of tho nuisance. Terri-
tory of Alaska v. House No. 24, 7 Alaska
011 (1927).

Testimony as loreputation ofbouse.
- Testimony that liouae bad a reputation
oaa house of prostitution in not sufficient
United Staten v. Hex Hotel, 6 Alaska 21
(1928).

Sec. 09.50.175. Admissibility ofevidence to prove nuisance. In
an action brought under AS 09.60.170(a) lo prove the existence of a

nuisance, the court may consider

(1) evidence of reputation within n community;

12) evidence derived from records of tho courta of the state or of the

United States that relate to previous complaints concerning alleged
violations of, and to arrests for or convictions of violations of, laws
based on activity set out in AS 09.50.170. (5 10 ch 121 SLA 1994)

§0950180 Code of Civil Procedure tS{e 21952 @]

Sec. 09.50.180. Injunction. When there is reason to believe that a
nuisunce aa defined in AS 09.60.170 — 09.60.240 exists, the attorney
general shall, or a citizen may, bring an uction to perpetually enjoin
the nuisance, the person maintaining it, nnd the owner, lessee, or
agent of the building or group upon which tho nuisunco exists.
(8 20.02 ch 101 SLA 1962)

Croia references. - Forcourtrule on
Injunctions generally, ac« Civ. R 6E.

NOTES TO DECIHIONH

legislative enjoining of nulsanco vl- aance, although the maintenance thereof
dlallngcrim inal atatuta. — It is within ~ may bo a violation ofa criminal statute,
the authority of the legislature to enlarge  Territory of Alnaka v. House No. 24, 7
the powersofan equity court hy empower-  Alaska 611 (1927).
Ing it to enjoin Ihe mainlc-iuncu of o nui-

Sec. 09.50.190. Dismissal. Ifthe compluintis filer; by a citizen, the
action may he dismissed only upon approval of thj attorney generol
nnd affidavit of the complainant nnd the complainant's attorney giv-
ing the reasons why tho auit should he dismissed. The court may
refimc to dismiss the suit and may direct the attorney general to
prosecute the action. (8 20.03 ch 101 SLA 1962)

Sec. 09.50.200. Contempt proceeding. If on iryunction grunted
under the provisions of AS 09.50.170 — 09.50.240 is violated, the
court may summarily try und punish the offender. A party found
guilty of contempt under the provisions of AS 09.50.170 — 09.50.240
ia punishable by a fine of not more than $1,000, or by imprisonment
for not less than three months nor more than six montliB, or by both.
(8 20.04 ch 101 SLA 1962)

Crossreferences.  FurroiUciitpl pro-
ri-duros, see Civ. R. Oil.

Sec. 09.50.210. Order of ubntcment. (a) If the court finds and
entersjudgment that a nuisance exists, the court shall enter nn order
of abatement. The order of abatement must direct

(1) termination of tho loubo or rental agreement, if any, on the
premises subject to the order of abatement, if tho tenant who occupies
under the lease or rental agreement has heen given notice of the
proceedings under AS 09.50.170 — 09.50.240;

(2) the removal from the building or place of the fixtures, furniture,
nnd movable property used in the nuisance and their salo in the man-
ner provided for the Rale of chuttcls under execution;

(3) the dosing of the building or pluce against its UBe for any pur-
pose for a period of one year unless sooner released.
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8 09.50.220 Alaska Statutks §09.50.230

(b) A person who breaks and enters or uses a building, structure, or
other place directed to bo cloned by an order entered under (a)(3) of
this section iB guilty of contempt and shall be punished for contempt
as provided in AS 08.50.200. (5 20.05 ch 101 SLA 1962; am 8 i» ch
121 SLA 1994)

Effect of amendment*. — The 1994  serted "hy an order entered under (aM3| of
iimendment, effective September 26, 1994,  this section™ in subsection (b>; and made
added the subueclion and paragraph des- minor stylistic changes.
ignations; added paragraph (sHJ), in-

Sec. 00.50.220. Proceeds of sale, (a) The proceeds of the sale of
the contents shall be applied as follows:

(1) to the payment of fees nnd coBts of the removul and sale;

(2) to payment of the allowances and costa of closing and keeping
closed the buildines or places;

(3) to the payment of plaintiffs costa;

(4) to the payment of any balance remaining to the owner of the
property sold.

(b) 1f the proceeds do not fully discharge all the costa, fees, and
ullowunces, the premises may also be sold under execution issued
upon the order of the court nnd the proceeds of the sale applied in like
manner. However, the building or realty in which the nuisance is
conducted or real estate on which it stands rncy not be subject to a
lien, judgmeit, or costs unless the owner, or an ogent or representa-
tive of the ov. n*r. has lieen duly served with process in the action nnd
been given an opportunity to show good faith nnd to immediately
abate the nuisance. (8 20.06 ch 101 SLA 1962)

Sec. 09.50.230, Release of premises to owner, (a) The court
mny order premises abated under AS 09.50.210 delivered to tho owner
nnd cancel the order of nbntement if the owner of the premises

(1) has not been guilty of a contempt in the proceedings;

(2) appears and pays all costs, fees, nnd allowances that are a lien
on the premises; nnd

(3) files a bond with sureties approved by the court in on umount
determined by the court to the effect that the owner will abate the
nuisance thut exists at the building or place and prevent the nuisance
from being established within a period of one year thereafter.

(b) The lease of the property does not release it from ajudgment,
lien, penalty, or liability to which it may be Bubject by law.

(c) A cancellation of the order of abatement doeB not affect n termi-
nation of a lease or rental agreement made under AS 09.50.210(a)(1).
(8 20.07 ch 101 SLA 1962; nm § 12 ch 121 SLA 1994)

8 09.50.240 Cook of Civil Procedure 8 09.60.240

Effect of amendments. — 11m 1994
iimendment, effective September 26,1994,
In eubaection (a), added the subeection
nnd paragraph deaignutionn, added the in-
troductory languogo preceding “ff" and
made related and olher minor stylistic
chongea; in paragraph (a)(3), auhatitutcd

"an amount™ for "(he full value of tho
property aa" and deleted ", the court may
order tho premlsoR to be delivered lo tho
owner and cancel the order of nbntemnnl*
at the end; ndded lho aubaection (b) daslg-
nation; and added aubaection (c).

See. 09.50.240. Fine for contempt as lien on promises. A fine
imposed as punishment for contempt against the owTer is a lien upon
tho promises to tho extent of the interest of that person in the prem-
ises and is enforceable and collectible by execution issued by the order
of the court. (8 20,08 ch 101 SLA 1962)

Article 3. Claims Against State.

Section
260. Actionable claims againat the alatc
270. Payment of judgment aguinet lhe

Section
280. Judgment for plaintiff; punitive
damages

NOTES TO DECISIONS

Cited in University of Alaska v.
(ieiatauta, 666 P.2d 424 (Aluaka 1983),

Collateral references. — 72 Am. Jur.
2d, Stales, Tcrriloriea, and DepcndencicB.
55 87-89, 79-128.

8IA CJS., States, 55 174, 189.
194-202, 297-313.

Applicability nf estoppel doctrine
ugninst ntatc, 1 Al.U2d 344.

Contributory negligence oa defense to
nction by nlate, 1 Al.1121 827.

Tortioua breach of contract aa within
consent hy atnte lo suit on contract, 1
AlK2d 864.

Denial of recovery for damage to prop-
erty by negligence of governmental
ngenta. on bnsia of immunity of state from
suit without its consent, 2 Al.R2d 694.

Declaratory relief with respect to unem-
ployment compensation as suit against
state. 14 Al.K2d 836

Liability for spread of fire purposely
and lawfully kindled, 24 AlK2d 291.

Recovery of intercut on claim againat a
governmental unit In absence of provision
in contract or express statutory provision,
24 ALR2d 928.

Immunity of state or governmontol unit
nr agency from liability for damages in
tort in operating hospital. 26 ALR2d 203;
18 ALIUth 868.

Tort liability for injury or damage re-
aulting from insecticide nnd vermin eradi-
cation operations, 26 ALR'd 1067.

Tort liability in connection with de-
struction of weeds, 34 ALR2d 1210.

Governmental or proprietary nature of
function, 40 ALR2d 927.

Liability for injury to property indicted
hy wild anlmnl, 67 ALR2d 266.

Maintainability of action where stole
owns an undivided interest in property, 69
ALR2d 937.

Liability for vehicle accident occurring
hcenuso of accumulation of water on
streets. 61 ALR2d 426.

Liability or indsmnlty insurance car-
ried by governmental unit as affecting im -
munity from tart liability, 08 ALR2d
1437.

Liability ofslate, or its agency or board,
for coals in civil nction to which it is a
party, 72 ALR2d 1379.

Liability of state for damages to suc-
cessful plaintiff or rclHlor in mandamus.
73 AlLR2d 903; 39 ALR4Ih 467.

"Motor vehicle™ Dr the like within stat-
ute waiving governmental immunity as to
operation of such vehicle, 77 ALII2d 946.
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it 09.50.250 Alaska Statutes 8 09.60.250

Snow removal operation* os within doc-
trine of governmental immunity from tort
liability. 92 ALK2d 7%

Might of conimctor with federal, stale,
or local public body to lotter'a immunity
from tort liability, 9 AlLK3J 382

Attomey'e mistake or neglect n* mcude
for failing lo file timely notice of tort
claim ngainel state or locnl governmental
unit. 55 ALR3d 930

Sovereign immunity doctrine as pre-
cluding suit against sinter state for tort
committed within forum Male, HI' AlLFUId
1239

State or municipal liabilit y for invasion
of privacy. 87 ALR3d HO.

Liability of state or municipality in imt
action for damages arising out of sale of
intoxicating liquor by slate or munici-
pally operated liquor store or establish-
ment, 90 Al.rt.id 1243.

Governmental tort liability for injuries
caused by negligently release individual,
6 ALRtth 1100

Actual notice or knowledge by govern-
mental body or officer of injury or incident
resulting in iryjury ns constituting re-
quired claim or notice of claim for injury
— modem status, 7 ALIMth 1083.

Liability of urban redevelopment au-
thority or other state or municipal agency
or entity for injuries occurring in vacant
or abandoned property owned by govern-
mental entity, 7 ALIUth 1129.

Construction and application, under
state law, of doctrine of “'cxocutivo privi-
lege". 10 ALIUth 3S5.

Liability, in motor vehicle-related
cases, of governmental entity for injury,
death, or property damage resulting from
defect or obstruction in shoulder of street
or highway, 19 ALR4lh 532.

Eiloppol of state or local government
tax matters, 21 ALR4th 673.

legislative immunity of state officials
from federal civil suit for injunctive relief
hrnugh pursuant to 42 (JSCS { 1983, 67
ALU Fed. 504.

Sec. 09.50.250. Actionable claims against the state. A person or
corporation having u contract, qunsi-contract, or tort claim against
the state muy bring nn action against the state. A person who may
present the claim tinder AS 44.77 may not bring nn action under this
section except as set out in AS 44.77.040(c). A person who may bring
an action under AS 36.30.560 — 36.30.695 mny not bring an action
under this section except iih set out in AS 36.30.685. However, an
action may not be brought under this section if the claim

(1) is an action for tort, and is based upon an act or omission of an
employee ofthe state, exercising due care, in the execution ofa statute
or regulation, whether or not the statute or regulation iB valid; or is
an nction for tort, nnd based upon the exercise or performance or tho
failure to exercise or perform a discretionnry function or duty on the
part ofa state agency or an employee of the state, whether or not the
discretion involved is abused;

(2) is for damages caused by the imposition or establishment of a
quarantine by the state;

(3) arises out of assault, battery, false imprisonment, false arrest,
malicious prosecution, abuse of process, libel, slander, misrepresenta-
tion, deceit, or interference with contract rights; or

(4) arises out of the use of nn ignition interlock device certified
under AS 33.05.020(c). (§ 26.01 ch 101 SLA 1962;am § 1ch 30 SLA
1965; am § 5ch 106 SLA 1986;am 8 1ch 57 SLA 1989;am § 1ch 119
SLA 19921

09.60.250 Code of Civil Procedure 509.60.260

Croia references. — For presentation
of claima against state, see AS 44.77.010;
for state as party, see AS 44.80.010; for
counterclaims againat slate, see Civ. R.
13(d).

E(Toct of amendments. — The 1992
ainondmont, effective September 20,1992,
deleted "in tho nuporior court” from tho
end of the first sentence.

Opinions of attorney general. — By
its waiver of immunity in this section, It
must be concluded that tho slate may be
sued for nogligont torts which arise under
the Jones Act. It Is true that under the
Alaska Workmen's Compensation Act,
employers, including tho state (AS
23.30.266), are excluded from admiralty
liability. However, this exclusive liability
provision cannot act aa a limitation on
suits against the stale under the federal
maritime law once the state has
unqualifiedly waived its immunity for
negligent torta. 1963 Op. All'y Gen., No.
28.

Hence, all employees on tho Aluska
ferry system who meet tho classification

NOTES TO

I. Genoral Consideration.
II. Liability.

A. Generally.

B. Specific Examples.

I. GENERAL CONSIDERATION.

History of sovereign Immunity doc-
trine. — See State v. Abbott, 498 P.2d 712
(Alaska 1972); Stntc v. Zin, Inc., 666 i*.2d
1257 (Alaska 1976).

The basic policy of tho law should lie
that when there is negligence, tho rulo ia
liability; immunity is tho exception. State
v. Abbott, 498 P.2d 712 (Alaska 19721.

The reason for preserving aoverclgn
Immunity for certain acta of the state is
the necessity forjudicial abstention in cer-
tain policy-making areas that have been
committed lo other branches of govern-
ment. Carlson v. Stale, 698 |“2d 969
(Alaska 1979).

The principal policy underlying tort im-
munity is to limit judicial reexamination
of decisions properly entrusted lo other
brunches of government; courts must not
intrude into realms of policy exceeding
thoir institutional competence. Industrial
Indem. Co. v. State, 669 P.2d 661 (Alaska
1983).

Thia aection applies only (o claima
ngninat tho state. It provides no immu-

of acnmen or members of the crew within
the scope of the Jones Act have an exclu-
sive federal remody within the terms of
the Jones Act to the exclusion of the
Alaska Workman's Compensation Act, ex-
cept as to those injuries that occur in a
situation of only local conoem or fall
within Die "twilight cone" between local
and federal jurisdiction. 1963 Op. Alt'y
Gen., No. 28.

By waiving it* immunity under this sec-
tion, the state stands in the position of a
private party and cannot limit its tort lia-
bility by a general provision in the Work-
men's Compensation Act. So much of AS
23.30.056 as limits the liability of em-
ployer* in admiralty must be considered
an invalid infringement on the federal ju -
risdiction. 1963 Op. Atty Gen. No. 28.

If it ie the desire of tho state to limit its
tort liability to the Workmon'e Compensa-
tion Act, it may do so by legislative enact-
ment of an exception to the waiver of sov-
ereign immunity contained in thia sec-
tion. 1963 Op. Alt'y Gen., No. 28.

DECISIONS

nity for public officials. Aspon Explora-
tion Corp. v. Sheffield, 739 P.2d 160
(Alaska 1987).

Critical language Of this section la
Identical to that Of federal act. —Hie
critical language in Alaska's Tort Claims
Act, which establishes the discretionary
fenclion or duty exception of the State of
Alaska's waiver of immunity, la identical
(o that contained in the federal Tort
Cluims Act. State v. 1'Anson, 629 P.2d 188
(Alaska 1974). . i

The federal analogue of thia aection
ie 28 U.S.C. { 2674. Adams v. State, 665
P.2d 236 (Alaska 1978).

Thia (action la analogous to AS
09.06,070<dX2t. Urethane Specialties, Inc.
v. City of Voldex, 620 P 2d 683 (Alaska
1980). ) -
_Thia section Is not of the jurisdic-
tional nature. Stato v. Zia, Inc, 656 P.2d
1257 (Alaska 1676).

Right to sue atato la conditional. —
Under this section, which was promul-
gated by the legislature pursuant to
Alaska Const, art. I, t 21, the right to

25
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compliance with certain provrsrons deaI- on .0 owors lem ia raise
mg wrth administrative remedies, | q prcatron o t e carms rocedure o
[yl ale - Z1a, I, 6ot By’ 1257 e A 09.50.250 —
Alnske 1976). 09.60.300 to the Ie rsIatrve branch Stele
Wrth respect to cases which Tall within v, g ere Aas a (1192%
this aection, that statute establishes an  mo II% on ot er roun s 121°P.2
administrative procedure which can lie  (Alaska 1086). 3co note under catchline
charartented os a condition precedent.  *Applicability of claims procedure to leg-
Slat V. Z1a. Inc,, 556 P.2d 1257 (Alaska islative branch," analysis lino 11" B.
1976 Waiver of Immunity to contract
Actiona first against affected state claim actions. —By enacting this sec-
agency, — Actions againat the state first  tion, the le rg';rslature exercrsed js author-
should’be considered by the_affected ad- fty, pursuant to art he state
mrnrstratrv ageﬂcy State v. Zia, Inc., 556 cqnstitution, to warve tho states immu-
P2d 1257 (A nity to suits assertrn? contract claims
Section and AS (I) )280 construed R inst |t Mate v. Haley, 687 P.2d 305
o%ether — This section and AS
09.50.280 bern? in porr materia, are to be Unrversrty ‘of Alaska falls wilhin
construed tog her, Stewart & Grindle, scoge of section. — Tho Unrversrt of
Inc. v. State. 624 P2d 1242 (Alaska 19741 Alaska constitutes in function und ch aa}c
right t0 prcjudgrment Inferest — ter such an arm or_ instrumentality of t
against state afforded. — Since thiB sec-  stale as to bring it within the scope of
tion and AS 09.50.280 were passed to- those statutes which govern the condi-
Petherandamended together by tlhe same  tional waiver of sovereI?n rmmunrty |n
ggrs ative act cf eia this ftate University o dA
09750 280 was Intended to g ordarr ht to lonal Aircraft Leasing, Lt 636| 2d 121
pre] ud% ment interest against the state AIaska 1975).
only where this sectron establrsshed asub h orporate status of the Universit
sta d e cause actionStewart of Alaska ‘under the AIaska Constitutio
Gn Inc. v SIate 524 P2d 1242 ocsnotmrlrtatea ar stth conclusronor
IAlaAka 1974) H su emo cour % nrversrt
Actions ag(a Pst state deline ted aIsw {re ambrto to an uage.
This sectron elineates lhe kinds o thia sectron hrou% w |c
&ons ri ay tie broy tht aoarnBt the OVerns Suits aqar st the Stateo Alask a
late 0 Aas a°"Corso V. omm ssioner of  University of Alaska v. National Alrcra
FxJuc, 563 P.2d 246 IAInskH . Leasing, Ltd., 636 P.2d 121 (Alnska 1976).
Causes of action auth orrzed agarnst There is no municipal lmmunity. in
state. — This sectlon authorizes calses of ~ Alaska. State v. Jennirlgs, 566 P2d"248
action against the state sounding in tort (Alaska 1976).
contract or uasi-contract ex usrve%/ A city does not qu}oy even tho limited
Stewart & Grindle. Inc. v. Stnle, 524 P.2d rotectron afforded the state hy this sec-
1242 (Alaska 19741 |o|n ate Jennings, 665°P.2d 248
When the state fires an employee for ail ka \S
un?vnslrluuonal reason, this nmounta tg %ree of Immunity unrelated lo
unfuir dearng as a matter of law and  whether defendant boided or Insured.
grves rise oacontract claim which can e — The immunity rcl'ectcd in paragraph
rou% ht dun er{ 15 sectron Statev Holey, ?1 S never b%en held to be rela ed to

ut-

22—

aska 1 et er or not t ede endant Is bonged or
Section Includes all crvrI clalms - |nsure %g Resources Kqurtg
Tins section and the other]sectro s of this | d) [(I SN, tar Borough, 79
artrcle were |nten ed by the legislature lo T2 295 Aas
|nou ga cvil carms and sh ouId not lie  Human rig htavroa ions. — The ?en
rmrte to only tort claims_ Wright Truck eral exoe trons tosale tort liability thst
Tractor Serv Inc v Slate, "398 P.2d  the Iegrs ature establis eﬂ in parg graé)
218 (Alaska 1 (1) hovo no control over the specific con-
Separatron of _powers consider- Sent to state liability under the AIanka
ations. — There is nn separation oi human righta statute [AS 1880). An ac-
powers problem in making review of a  linnbrought under the human rrlghta stat-
claim against the legislature hy the exec- ute iHnot'subject to the same rules as one
utive Department of Administration a brought under this section. Johnson v.

26

sue Ihe stale was made conditional upon Prere isite t0 Judr%ral review; néosb h
[
ure
50.2
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tole Dep't of Fish A Game, 830 P.2d 896
ik e"9915. |

Applied I’ Morrison v. Stole, 510 P.2d
402 (AInska 1973) Stale IIeBt or Pub.
Sa e&y v. Brown, 764 P.2d 108 (Alaska
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Il. LIABILITY.
A. Generally.
Thrs aection places 0 nunberof limi-

on! on the slate slrabrlrty State V.
Abbott 498 P.2d 712 ( gaska 1072).

oS
=

=Y
=
@D -

0 lesver standard 0f care thar r|
vate Indlividuals. — This, section
rerns nn Indication that the IeHIsIatu e rn
ended that tho state should t0 a
esser stand a\ nfe rot an rrvate indl-

uals. Stnlo v. Abbott, 4
E;/%[Las( 3 1972)i State V. IAnson 623 Pzé
Alaska
To" impose a I sser standard of care
upon the state for hrghway marntenano(e
would su stantrafy diminish the ris
Bea ing effects o thia sectroP and serd
grar 1 errr]n I\?v rtc el%olusn pr?c CyS 0t]eSIV
Ab s(r) 48% P2d 112 (Alaska 1975
I?] erea rnlg prrnclplo adopted.
The Alaska Tegislature, In enacting
thrn sectron adopted the risk- sBreadrng

te 1. 408
EI”CIP e1972“ Slate v IAnson 629 P2
88 (Alaska 1974

Thi sectron “estal |sh|n roce
dure ors Its aﬁgrnst the st £ I h
rep resente tho Rdoption nA Bka o
golrcy of risk- sﬁreadrng tho oIrcy that so-
jety; rather than the rq{ur (0 individual,
shotild boar_Ihe cost of the states ne I|
ence. Adnins v. State, 656 P.2d
Alnska 19761

When losses caused hy the neolrgence of
the stHto arc charged pgainst tho public
treasury, they arc In effect spread among
all'those who'contribute financially to Ihe

suRportof he state anq the resuItrnSq H -
on eac tazpayer IS re atrv? |g

But w en the entire burden alls on the

|n ured artY it may eave hrm estitute
rrevous arme qud lie

un arrw en th fasn oe enefits

rom the servrce porformed by slate em-

Fogeﬁs State v. Abbott 428 P2d 712

ska 1972).

Thia sectron prohrbrts recove %r
various. intenti E v. A
botEt) 498 P2d 7 A aska 1972

iscret|
SS%ZStatev Abbott 498 P d712 (Alaska

etionary function exception. —
See Statev Abbott, 498 P.2d 712 (Alaokn

97?
Although there ore no Alaska cases in-
ter retin the discretionary fimctinn ex-
Ptront tho warver of ooverolgn Immy-

the critical statutory language Ia
|dent|cal o that contained in the Federal
Tort Claims Act, 28 U.S.C. 8 2680(a), and
there exists on abundance of relevant fed-
eral cafe law, State v. Abbott, 498 P.2d
712 A 1972),

h drsoretronary fnotron excegtron
api) Ies, and |mmun|t ere ore atta gs

y Where there Is room for EO Ic u
ment and decision, I nir Air Ling
Stale, 628 P.2d 934 [Alaska 1981).
thWhtrle tnz rE)eI Irﬁence atandsrd Cs trrlsfé%e

e stron icy favorl
sation n II[]) |vrld (i Ilnrured hg ?teptor
tious con uct? tho slate, it |a SN ex-
tremely flexible, standard, and conse-
quently will not |nh|b|t tho vigorous and
effective oer ormance by the tate of its
duties in tho way that more rigid stap-
dard mrght Moreover when tho negli-
gence stand ar BB a h)P lied n congunctron
with thv policy-oriented interpretation of
the drscretronary function exoe tron the
danger of excessive judicial Interference
Wit important decisions committed to the
coordinate branches of government_ Is
avoided. Slate v. Abbott,"498 P.2d 712
(Alaska 1972).

Review of relevant federal and Cali-
fornia state case law on the subject of
the discretionary function exception.
— See State v. TAnson, 629 P.2d 188
(Alaska 1974).

Tho supreme court has declined Io
étse n mechanical or semantic t&?t

ermrnrn%; whether 4 partrcular
tion or ux is discretionary. Adams v.
State, 656 P.2d 235 AIaska 1976

Court must weig hthe consrd-
erations behind the Inhcling ot a psrtic-

277
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ular function or duty us discretionary.
Adams v. State, 656 P.2d 236 (Alaska
1976).

Planning-operational leal. — Tlio
adoption of planning-operational teat,
within analytical framework which ia sen-
aitive to the policies underlying discre-
tionary function exception of thia aection
wa« reaffirmed in Stale v. I'Anaon, 629
P2d 188 (Alaska 1974).

Under the planning-operational test for
applying the discretionary act exception
in paragraph |11 Df this section, decisions
that rise to the level of planning or policy-
making are considered discretionary acta
which do not give riae to tort liability,
while decisions that are merely opera-
tional in nature are not considered to ho
discretionary acta and therefore arc not
immune from liobihty. Carlson v. State,
598 P.2d 969 (Alaska 1979), Johnson v.
State. 636 P.2d 47 (Alaska 1981).

Decisions that rise lo the level of plan-
ning or policy formulation will be consid-
ered discretionary acta which are immune
from tort liability, whereas decisions that
are merely operational in nature, thereby
implementing policy decisions, will not be
considered discretionary and therefore
will not be shielded from liability Japan
Air Lines Co. v. State, 628 P2d 934
(Alaska 1981).

The distinction between planning
decisions and operational decisions
does not depend merely on who made the
decision. Rather the distinction is based
on the type of decision that is being made,
examined within an analytical framework
which is sensitive lo the policies underly-
ing the discretionary function or duty ex-
ception. Carlson v. State, 698 P.2d 969
(Alaska 1979).

The proprietary-governmental dis-
tinction was abandoned hy the supreme
court with respect to suits involving the
state or its agencies under this section
through AS 09 50.300. University of
Alaska v National Aircraft leasing, Ltd.,
536 P2d 121 (Alaska 1975).

Duty of reasonable care In perfor-
mance. — Cnee discretion is exercised to
undertake an activity, a duty of reason-
able care attaches in its performance.
Stale v Abbott. 498 P2d 712 (Alueka
1972)

Once the basic decision to maintain
highways in a safe condition throughout
the winter is reached, the at-le should not
be given discretion lo do no negligently.
State v Abbott, 498 P.2d 712 (AlnBku
19721

Once tho state decided to seize a crab
vessel for possession of undersized king
crab, the state should not be given discre-
tion to do ao negligently. Stale v. Stanley,
506 *.2d 1284 (Alaska 1973).

Failure to exercise proper care does
not rise to the level of governmental
policy decisions to which the discretion-
ary function immunity from suit applies.
Slate V. Stanley, 606 P.2d 1284 (Alaaks
19731

The elements of a cause of action for
negligence arm (1) A duty requiring the
actor to conform to a certain standard of
conduct, for the protection of others
against unreasonable risks; (2) a failure
on his part to conform to the standard re-
quired; (3) a reasonable close causal con-
nection between the conduct and tho re-
sulting injury (proximate causo); (4) ac-
tual lose or damage resulting Lothe inter-
ests of another. State v. Abbott, 498 P.2d
712 (Alaska 19V2).

"But for" teat — See Stale v. Abbott,
498 P.2d 712 (Alaska 1972).

"Substantial factor” test — Sea State
v Abbott, 498 P.2d 712 (Alaska 1972).

Concurrent carnation  Sec Stale v.
Abbott, 498 P.2d 712 (Alaska 1972).

Proof of exposure to unreasonable
risk of harm. — In order for a plaintiff lo
show Lliat the elate exposed him toan un-
reasonable risk of harm, he would have to
demonstrate that (he likelihood and grav-
ity of the harm threatened outweighed the
utility of the state's conduct and the bur-
den on the state for removing the danger.
Slate v. Abbott, 498 P.2d 712 (Alaska
1972).

Officials entitled to Immunity from
libel claims. — The llhel exception is not
so limited that sovereign immunity exists
only when libel is committed by high-level
government officials. McCutcheon .
State, 746 P.2d 461 (Alaska 1987).

Acting district cttomey fell within the
category of government officials entitled
to common-law Immunity from defama-
tion claims McCutcheon v. Stato, 746
P.2d 461 (Alaska 1987).

Failure to aver tho superior court's
jurisdiction over tho state was proce-
dural and harmless in nature, since the
complaint could bo amended to include
the citatum of the jurisdictional statute.
A RC. Indus.,, Inc, v. State, 651 P.2d 961
(Alaska 1976).

Suit not barred by false Imprison-
ment exception. — Suit against the
state, alleging that slate employees were
negligent in failing to properly inform a

SR G dk Cavail Frocedure

Judge of tho dismissal of n complaint
ngninnt plaintiff and thnt Jail personnel
were negligent In foiling to allow plaintiff
to make a phono call to obtain hail when
he whs arrested based on tho dismissed
complaint, was nut barred hy tho false im -
prisonment exception to Alaska's govern-
ment claims statuto, hut instead should
have been treated in the name manner as
nny other negligence enso against tho
aUilo since it was negligent record keep-
ing, rather than false imprisonment,
which caused plaintiff’ injuries. Zerlie v.
State, 678 P.2d 697 (Alaska 1978), rehear-
ing denied, 683 P.2d 845 (Alnska 1978),
overruled on other grounds, Stephons v.
State, Dep't of Revenue, 746 P.2d 968
(Alnska 19871.

Dismissals of ntate employees did
not bar finding nf stnto liability. — In a
tort action where dismissals of all nf tho
individual etuto employee defendrnts,
with one exception, were hy tho express
consent of the plaintiff nnd thus did not
involve an adjudication on the merits aa
to their negligence or performance ef die-
crotinnnry functions, disininsnl did not bar
o finding of liability on tho part of the
State. Stale v. Stunley, 60G P.2d 1284
(1973).

Damages. — Sen Slate v. Abbott, 498
*2d 712 (Alaska 1972).

Atlomey'a foes. — See Slate v. Abbott,
498 P.2d 712 (Alaska 19721

Misinterpretation of law. — Govern-
mental immunity apptien to situations in
which a slate official misinterprela lhe
law. Earth Movers nf Fairbanks, Inc. v.
State, 691 P2d 281 (Alaska 19811

11 Specific Examples.

Applicability of claima procedure to
legislative branch. — AS 44.77 applies
lo actions fur breach or contract against
the Alaska Legislature, hut the exhaus-
tion of remedies requirement was wuived
with regard lo a plaintiff who nought com-
pensation for performing legislative con-
sultation because AS 44.77 had not previ-
ously been conalrued to opply to non-exec-
utive branch claims; the plaintiffs one-
year doluy in filing the actio i was not un-
reasonable given his nsaumption that the
six-year statute of limitations for contract
actions was applicable; and the claimant
had not ignored the ndminislrallvo pro-
cess entirely, hut had requested pnyment
from the legislative Council Hnd had
Bought reconsideration when that clnim
was denied. Slute v Dupere, 709 P.2d 493

EDAOOTD

(Alnska 1986), modHled on other grounds.
721 P.2H 638 (Alaska 1986).

Parolee supervision. — The state has
a duty tosupervise parolees carefully, thia
duly extends lo anyone foreaecably en-
dangered, and this section, the sovereign
immunity statute, will not shield tho stale
from the consequences of its breach of that
duty. Division of Core. v. Noakok, 721
1”2d 1121 (Alaska 19861.

Decisions regarding intersection lo-
catod near school. — Decisions whether
or nut to build one or more overpasses in
tho Rrca of an intersection located sovorsl
hundred feet from s school, whelhc r or not
to designate tho subject Intersection area
os a achool xono, and whelhor or not to
undertake any other safety measures si
the intersection in question or at other
ureas of a road not located adjacent to the
achool, were governmental decisions
which have rightly been characterized ns
planning level decisions, nnd thus within
tho ambit of the statutorily created discre-
tionary filiation exception to the state's
tort liability. Jennings v. State, 666 P.2d
1364 (Alaska 1977).

Tho decision whether to build a
road or railroad croaelog ia a planning
decision involving a basic ixilicy decision
entrusted to a coordinate branch of gov-
ernment. However, onco the state has
made the decision lo construct n road and
crossing, discretionary function immunity
docs not protect It from possible negli-
gence liability in the operational currying
out of tho basic policy-planning decision to
build. Johnson v. Stale, 636 P.2d 47
(Alaskn 1981).

The stale la not on Insurer of lhe
safety of motorists. State v. I'Anson, 629
P.2d 188 (Alaska 1974).

Malntonanco of highways. — Title 19
provides that the Department of High-
wnye is responsible for highway mainte-
nance. Hut it fails to specify what stan-
dard shall lie used to measure perfor-
mance of thnt duty. Stale v. Abbott, 498
P.2d 712 (Alaskn 1972).

The scope of the stale's duty to main-
tain highways should lie defined hy ordi-
nary negligence principles Stale v. Ab-
bott, 498 P.2d 712 (Alaska 19721; Stole v.
I'Anson. 629 1°2d 188 (Alaska 1974).

Highway authorities have a duty to ex-
ercise reasonable care to keep the high-
way in a safe condition. State v. Abbott,
498 P2d 712 (Alaska 1972); Slato v.
I'Anson. 529 P.2d 188 (Alaska 1974).

Tho appropriate stnndnrd of care re-
quired uf the Slate of Alaska and ila
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agents was to use rvnsoiudde care to keep
the highway in a «ofe condition for the
reasonably prudent traveler. State v.
I'Anson. 629 P 2d 1HB (Alnska 1974).

Duty of cars* the stale owes to per-
sons using Its Highways in general. —
See state v Abbott. 498 P 2d 712 (Alnsku
19721

17ir duly tomaintain u highway safe for
travel includes not only a duty In main-
tain the surface of the highway in a condi-
tion reasonably safe for travel, hut also o
duly of warning the travelling public of
nny other condition which endangers
travel, whether caused hy a f<+ m of na-
ture. such oa Hnow or ice. or hy die net of
third pr-rantis. such as a ditch dug in the
sidewalk or roadway or nn obstruction
placed upon it Slate v Aliholt, 49B P.2d
712 (Alaska 19721

Where lower court found the state and
lie employees negligent in foiling lo exer-
rise reasonable care o mninlain Ihe curve
where the accident occurred, the supreme
court concluded thnt the trial court was
correct in holding that such maintenance
was not within the discretionary function
eiceplion Stale v. Aldsitt. 498 I*2d 712
(Alaska 19721

Installation of guardrail at highway
site. — The question of whether or not to
install a guardrail at a highway site is one
of policy, and an afTirmutive decision to go
ahead with the installation has to be
made at the discretionary level in order to
advance the chain of events pi the opera-
tional stage Industrial Indem Co v
Stale. 669 P 2d 561 (Alaska 19811

IInbility of state for negligent win-
ter highway maintenance. — See State
v Aliholt, 498 P 2d 712 (Alaska 1972).

In scone rircuinstances the stale will he
held liable for dangerous highway condi-
tions caused hy ice ond snow accumula-
tion State v Abbott, 498 *2d 712
(Alaska 19721

To impose liability on the state for its
negligent failure Pi maintain Alaska
highways through the winter would not
place an "impossible burden™ on the state
Stale v Abbott. 498 P2d 712 (Alaska
19721

In making a determination of negli-
gence by the atute in maintaining high-
ways, all of the following fnctors would tie
relevant Whether the state had notice of
the dangerous condition, the length of
lime the ice and anow hod been on the
highway, the availability of men and
equipment, and the amount of traffic on
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the highway. Stale v. Abbott, 498 P.2d
712 (Alaska 1972).

Marking and striping a portion of n
highway do not involve broad basic policy
decisions which come within llio "plan-
ning™ category of decisions which aro ex-
pressly entrusted Pi a coordinate branch
of government. State v. I'Anson, 629 P.2d
188 (Alaska 19741

No eroding of the separation of powers
doctrine will result from a ruling that the
functions of marking and striping a high-
way ate not within the ambit of the dis-
cretionary function exception of Alaska's
Tort Claims Act. State v. | Anson, 629
1°2d 188 (Alaska 1974).

Approving reconatructlon plana for
road and railroad crossing. — Design
decision made hy the state in approving
reconstruction plans of a road nnd rail-
road crossing were operational derisions
which merely implemented tho basic pol-
icy formulation decision to build an over-
lapping road and crossing at that location.
Johnson v. State, 636 P.2d 47 (Alnska
1981).

Temporary reduction of speed limit
by trooper. — Where a nlato trooper tem-
porarily reduced speed limits in response
Pi rood hazards and subsequently ticketed
a truck driver for exceeding the reduced
limit, even if the trooper exceeded hia au-
thority, his mistake fit within the discre-
tionary function exception nnd both he
and the state were immune from liability.
Earth Movera of Fairbanks, Inc. v. State,
691 P.2d 281 (Alaska 19841

The design of an airplane taxiwny is
not within the discretionary function ex-
ception, and therefore the aPitc may be
held liable for negligence In the design of
such a Laxiwny. JapHn Air Lines Co. v.
State, 628 P.2d 934 (Alaska 1981).

Negligent designs. — The slate limy
lie held liable for injuries which result
from negligent designs. Japan Air Lines
Co. v Slate. 628 I*2d 934 (Alaska 1981).

Traffic signs. — The decision whether
or not to provide a traffic warning sign fa
operational and hence not immune. John-
son v. State, 636 P.2d 47 (AUsks 1981).

Installation of flashing lights rather
than traffic signal. — Decision by De-
partment of Tranrporlation to install
flashing red and yellow lights in lieu of a
sequential traffic signal constituted a
planning level decision entitling the state
to immunity from liability based an that
decision. Wainscott v. Slate, 642 P.2d
1365 (Alaska 1982).

Negligent performance of Inapec-

%
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Don. — Although the decision to inspect ii
site is a discretionary act, the negligent
performance of that inspection is a minis-
terial function und thus not immune. Ws'
loco v. State, 667 P.2d 1120 (Alp
1976).

Tho slate ia liable far a failure Pi en-
force safety regulations once it has under-
taken on inspection nnd bus discovered
safety violations in (he course of that in-
vcstigation. Wallace v, State, 667 P.2d
1120 (Alasku 19701

For case holding negligent porformunco
of fire inspection of hotel oli«rationol or
ministerial net, and not immune, see
Adorns v. State, 655 P.2d 235 (Alaska
1976).

Operation and maintenance of sea-
pinna dock. — A decision concerning tho
manner In which a oenplnno dock should
lie operated nnd maintained is clearly nn
operational decision; as such, it docB not
fall within ihe discretionary function ex-
ception Pi government tort liability.
Plnncirh v. State, 693 P.2d B55 (Alaska
1985).

A city nnd the stale were not immune
from liability under AS (19.66 070(d)(2)
nnd this section in an action alleging neg-
ligent breach of duty to keep n seaplane
dock available Pi members of the public
who wished to dock senplsnes. Plancicli v.
Slate, 693 P.2d 856 (Alnsku 1986).

Negligent failure Pi institute dust
control procedures. — The stale was
immune from tort liability, under the dis-
cretionary function immunity exception to
(lie Tort Claims Act, in an action based on
negligent failure Pi institute dust control
procedures on the Dalton Highway. Free-
man v. State, 705 P.2d 918 (Alaska 1986).

Seizure of crab vessel for possession
of undersized king crab ~ Sea State v.
Stanley, 606 [*2d 1284 (Alaska 19731

An action to enjoin a stale oflicer
from enforcing a statute or regulation
which is alleged to lie unconstitutional ia
not an action against the state for tho pur-
pose of Bovoroign immunity. Elheredge v.
Bradley, 480 P.2d 414 lAlnskfi 19711

State regulation of hunting — The
discretionary function exception of subsec-
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tion (1) made the stale imiiiuno from tort
dcim for compensatory damages based on
the state's failure to adopt subsistence
brown bear hunting regulationa. Marry v.
Slate, Sup, Cl. Op. No. 4076 (File No
S-4C86), P.2d  (1994).

Personal Injuries Inflicted by bear.
— Tho Stale of Alaska is not immune
from liubillly for personal Igjuriea in-
flicted by a hear, when the hear Is at-
tracted to the site of the attack by garbngo
that had accumulated on Stale-owned
property. C'arlaon v. Stole, 698 P.2d 869
(Alaska 1079).

Personal Injury of state employee on
stale ferry. — Tho express entry of
Alaskn into the common carriage of pas.
sengore nn navigalilo United States and
international waters, its express submis-
sion to const guord regulations and juris-
diction, its consent to suit for personal in-
jury (regardless of how limited), taken to-
gether, evidenced waiver of IItli amend-
ment immunity far a suit in federal court
for the recovery of personal injuries suf-
fered hy n Binte employee on n stale ferry,
baaed nn unscawnrthinosa. C'ole v. Stale,
DOT A Pub. Facilities, 621 F. Supp. 3 (D.
Alnska 19841

Firing state employee for unconsti-
tutional reason. - When the state fires
an employee for an unconstitutional rea-
son, thin nimmnta to unfair dealing aa ii
mmtter of low and gives rise to a contract
claim which can be brought under this
section. Slate v. Haley, 687 P2d 305
(Alaska 1984).

Negligent prosecution of civil ac-
tion. — PIninlifTs claim that this statute
creates nn irrational distinction, in that it
Imrn suits againat the elate for malicious
prosecution while allowing suite for negli-
gent prosecution, falls, since Alaskn de-
clines to recognize tho tort of negligent
prosecution of a civil action. Stephens v.
State, Dep'l of Revenue, 746 P.2d 908
(Alaska 1987).

Constructive discharge and Inten-
tional infliction of emotional distress
upheld. — See Cameron v. Beard, 864
P.2d 538 (Alnska 1903).



