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M U N IC IP A L IT Y  O F  A N C H O R A G E

M E M O R A N D U M

FROM:

TO:

DATE: February 5,1996 

Rep. Norm Rokeberg

Tim Rogers, Legislative Program Coordinato

SUBJECT: H. B. 446

AS 09.50.180 grants the State of Alaska attorney general the ability to 
perpetually enjoin the owner, lessee, or agent of a building which is being 
used for certain illegal activities such as prostitution, gambling, use of 
controlled substances, etc.

There are numerous cases within the Municipality of Anchorage in which 
this statute could be used to stop illegal activity. Several of these sites are 
often the scenes of violence and there is concern for the safety of the 
neighborhoods. The State attorney general’s office has been unable to 
undertake any cases on behalf of the Municipality.

The existing statute also enables a citizen to bring civil action. However, 
the financial resources and time commitment prohibit all but a few citizens 
from taking such action.

The Municipality of Anchorage would like AS 09.50.180 amended to allow 
it to pursue these actions. This would enable the Municipality to use this 
important enforcement tool while relieving its citizens and/or the State of 
the associated burdens.

If additional information is needed, please advise. Thank you for your 
assistance.



FEE 05 '96 11:35PM ONCHORPGE POLICE- P . l

ANCHORAGE POLICE DEPARTMENT

F e b ru a ry  5 ,19 96
Representative Norman Rokeberg 
Alaska State Legislature 
State Capitol (MS3100)
Juneau, Alaska 99801-1182
Re: House Bill 446-Civil Abatement

Dear Representative Rokeberg:

The Anchorage Police Department fully supports passage of House Bill 446, 
which would allow municip ities to present cases for abatement to civil court. 
The State of Alaska has neithtr the funds nor the personnel to adequately bring 
these actions. Therefore, we would recommend approval for enforcement on a 
local level.

4501 South Bragaw Street • Anchorage, Alaska 99507-1599 
Telephone (907) 786-8500

K i c k  M u - t v o m .

Mctf/ar

Duane S. Udland 
Deputy Chief of Police



Anchorage-' i tm* tin .\‘>->-r!i 
Cham ber of Com m erce

Anchorage Chamber o f Commerce 
C rim ina l Justice System Reform  

Resolution 95 /9 8  5
W H E R E A S  the public is unsafe due to ’ he Catch and Release o f d rug offenders who continue to operate after 
arrest, and
WHEREAS Civil Abatement is a useful tool m preventing illegal activities and is available only to the Stati 
and not local municipalities; and

WHEREAS juvenile offenders are becoming more dangerous and are exempt from public censure because c? 
conndentiality laws, and

WHEREAS the sealing of the records of juvenile otfenders obscures the fact arter their 18th birthday that thev 
have a cnrrinal history; and

WHEREAS the State has sole jurisdiction over juvenile crime and municipalities are barred from addressing 
juvenile crime, and

WHEREAS the "best interest of the juvenile” standard conflicts with society s expectation of accountability tc 
and protection of the public; and

WHEREAS the Municipality ot Anchorage has assumed costs of criminal justice services m excess of 55,535,00 
those costs normally reserved to the state, and yet is burdened with inadequate numbers of correctional 
facilities and magistrates;

NOW THEREFORE BE IT RESOLVED that the Anchorage Chamber of Commerce does hereby support the 
Criminal Justice Proposals brought forward by the Municipality of Anchorage that propose more stringent 
conditions for bail for repeat drug offenders, allow municipalities to utilize Civil Abatement procedures, revise 
the confidentiality laws concerning juverule offenders, give municipalities jurisdiction over less serious 
juverule crimes, and provide for at least equal consideration of the best interest of the Public and the victims in 
bail and sentencing procedures for juveniles; and

BE IT FURTHER RESOLVED that the Anchorage Chamber of Commerce supports the Municipality of 
Anchorage s initiative to call upon the state to recognize the importance of increasing the number of 
correctional facilities and magistrates serving Anchorage by raising their priority within the state budget; and

BE IT FURTHER RESOLVED that the Anchorage Chamber of Commerce urges all of its members to actively 
support these proposals by encouraging their Senators and Representatives to support these measures.

Approved December 15,1995

/ / A /

441 West 5(h Arcane, Suite 300, Anchorage, Alaska 99501-2309 (907)272-2401 FAX C907) 272-4117
Founded 1915



§ 09.50.050 Alaska Statutes § 09.50.050

I. GENERAL CONSIDERATION.

Thin section it  potentially open- 
ended. Johansen v. Stale, 4!>I I’ 2d 759 
(Alaska 19711.

Strict lim itation on Imprisonment. —  
Imprisonment for civil coercive contempt 
must be strictly limited in its application 
lest it intrude upon those constitutionally 
guaranteed liberties which the courts are 
sworn to protect. In re Elder, 7(i3 I’ 2d 219 
(Alaska 1988).

Distinction between crim inal and 
civil contempt is generally phrased in 
terms of whether the character and pur­
p le  of the contempt is "remedial" or "pu­
nitive" LA .M  v. Slate, 647 I’2d 827 
(Alaska 19761

Where the contempt power is invoked lo 
punish the alleged conlemnor for "paid, 
w illful, flouting of the court's authority" 
pursuant to AS 09 60.010151, contempt is 
nominal, but where the contempt proceed­
ing la instituted to 'coerce future conduct" 
pursuant lo this lection, the contempt is 
civil. LA .M . v. State. 547 I*2d 827 
(Alaska 1978).

W illfulness is a prerequisite to im­
prisonment for civil contempt, but only in 
the sense that the act ordered must be 
within the power of the defendant lo per­
form. Stale, Dcp't of Revenue v Oliver. 
636 I’ 2d 1156 lAlaska 19811.

Inab ility to comply w illi an order tr 
produce allegedly misappropriated 
funds is established us a matter of law 
where the undisputed evidence shows ei­
ther that the funds or property ordered 
produced ure in the hands of third parties 
over whom the alleged conlemnor has no 
legal control, or that such funds or prop­
erty have been converted into some form 
of asset which the court refuses to accept 
upon immediate lender In re Elder, 763 
I’2d 219 (Alaska 19881

Coercive confinement of reculci- 
trant grand ju ry  witness must end 
when grand jury in discharged since afler 
that point the witness has no further op­
portunity to purge himself of contempt 
E L I ,  v State. 572 l*.2d 786 (Alosko 
1977)

■Jury trial not availablo where con­
finement Is remedial and not punitive.
— See Gwynn v. Gwjnn. 530 P.2d 1311 
lAlaaka 1975)

Appellate review of contempt order.
—  Court of appeals had jurisdiction to re­
view a contempt order which ornse out of 
a search warrant which the state obtained 
to advance a criminal prosecution, where

defendant had a related nppenl ponding in 
the court and tho imprisonment which 
arose out of the contompl had a dear ef­
fect on his sentence. Martin v. Statu, 797 
P.2d 1209 (Alaska Ct. App. 1990).

I I .  NON8UPPORT.

Contempt for nonsupport has crim i­
nal aspects. —  Although contempt for 
nonsupport hoa traditionally been charac­
terized as a civil action, certain aspecta of 
that action, in particular, the threat of in­
carceration, more clooely approximate pe­
nal proceedings. Otton V. Znborac, 625 
l’.2d 637 (Alaska 19741.

R ight to attorney. —  Indigent in n 
contempt for nonsupport proceeding has a 
right to a court-appointed attorney. Otton 
v. Zaborac, 626 P.2d 637 (Alaska 1974).

The burden of proof o f Inab ility to 
comply with the court order, which is the 
central issue in contempt proceedings for 
nonpayment of child support, is with tho 
defendant. Otton v. Zaborac. 626 P.2d 637 
(Alaska 1974).

Ability to comply with support o r­
der. —  Tha principal question in civil con­
tempt proceedings involving child support 
orders is not whether the defendant once 
had the ability to comply with the support 
order but whether he presently has the 
ability to comply. Ryfcul v. Ryfeul, 660 
P.2d 369 (Alaska 1982).

Motion for a directed verdict finding 
luishnnd in contempt for failure to pay a li­
mony and support pursuant to divorce de­
cree was improperly granted wh-.-ro there 
was substantial evidence that the liU6 
band we' in had financial straits and fair 
minded jurors could have reached differ­
ent conclusions on the issue of hia ability 
to pay. Ryfcul v. Ryfcul, 660 P.2d 369 
(Alaska 1982).

Discussion o f sentencing proce­
dures in  nnnsuppori cases. —  See notes 
to AS 09.50.010. Pigga v. Diggs, 663 P.2d 
950 (Alsska 19B3).

Nonaupport order vacated. —  Supe­
rior court's order requiring defendant in 
nonsupjxirt proceeding to sorvo 90 days 
with 45 daya suspended on certain condi­
tions wss vacated since Die court did not 
announce at the outset of the proceeding 
that it intended to impose a criminal sanc­
tion if the defendant was founu guilty of 
contempt and the preponderance of the ev­
idence burdens of proof were used by the 
superior court in its instructions to the 
jury rather than tho criminal standard of 
beyond a reasonable doubt. Diggs v. 
Diggs, 663 l ’.2d 950 (Alaska 1983!.

$
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§ 0 9 .5 0 .0 6 0 Code  of  C iv il  P ro c ed u r e § 0 9 .5 0 .1 7 0

S e e . 0 9 .5 0 .0 6 0 . P r o s e c u t i o n  o n  n o n a p p e a r a n c a .  I f  th e  d e fe n ­
d a n t  d oes n o t a p p e a r  on  th e  d e y  o rd e re d  b y  th o  c o u rt , th o  c o u r t  m a y  
o rd e r  th e  u n d e r t a k in g  to  be  p ro se cu ted . I f  th e  u n d e r t a k in g  is  p ro s e ­
cu ted , th e  m e a su ro  o f  d am ag e s  is  th e  e x te n t  o f  th e  lo s s  o r  in ju r y  
su s ta in e d  by  th e  a g g r ie v e d  p a r ty  by  re a so n  o f  th e  m isc o n d u c t f o r  
w h ich  th e  w a r r a n t  w a s  issu ed  and  th e  coats o f  th e  p ro c e ed in g . (§ 1 0 .0 6  
ch 101  S L A  1 9 6 2 )

Secs. 09.50.070, 09.50.080. P roperty subject to escheat: enforce­
m ent o f  r ig h ts  by state. /Repealed, § 14 ch 133 SLA 19BG.I

Sec. 09.50.090. T ra n sm itta l o f  personal p roperty  to state. IRe- 
pooled, § 5 ch 78 SLA 1972.1

Secs. 09.50.100 —  09.50.150. Escheat actions, claims, and reports. 
I  Repealed, § 14 ch 133 SLA 1986.1

A r t i c le  2 . A b a t e m e n t  o f  L e w d  I lo u a e 6 .

Section Section
170. Abatement of places used for certain 200. Contempt proceeding

ads 210. Order of abatement
175. Admissibility of evidence to prove 220. Proceeds of sale

nuisance 230. Release of premises to owner
ISO. Injunction 240. Fine for contempt as lien on prem-
190. Dismissal iaea

Groas references. —  For provisions 
governing nuisances in general, sec AS 
09.45.230 -  09.46.260.

Collateral references. -- 24 Am. Jur. 
2d, Disorderly Houses, Si 23-30.

66 C.J.S., Nuisances, SS 45, 77.
102-169.

S e c . 0 9 .5 0 .1 7 0 . A b a t e m e n t  o f  p la c e s  u s e d  f o r  c o r t a i n  a c t s .
(a )  A  p e rson  w h o  e re c ts , e s ta b lis h e s , c o n t in u e s , m a in t a in s , u se s , 
ow n s , o r  le a se s  a b u i ld in g , s t ru c tu re , o r  o th e r  p lace  UBed f o r  o r .e  o f  th e  
fo l lo w in g  a c t iv it ie s  is  g u i l t y  o f  m a in ta in in g  a n u is a n c e , an d  th e  b u i ld ­
in g , s t ru c tu re , o r  p la c e , o r  th o  g ro u n d  i t s e l f  in  o r  u pon  w h ich  o r  in  a n y  
p a r t  o f  w h ich  th e  a c t iv i ty  is  conduc ted , p e rm itte d , c a r r ie d  o n , c o n ­
t in u e s , o r  e x is ts , a n d  its  fu rn i tu re , f ix tu r e s , a n d  o th o r  c o n te n ts , c o n s t i­
tu te  a  n u is a n c e  and  m a y  be c p jo in e d  an d  ab a ted :

(1 )  p ro s t i tu t io n ;
( 2 )  a n  i l le g a l a c t iv i ty  in v o lv in g  a p lu ce  o f  p ro s t i t u t io n ; o r
(3 )  a n  i l le g a l a c t iv i ty  in v o lv in g
(A ) a lc o h o lic  b e v e ra g e s ;
(B )  a  c o n t ro lle d  su b s tan ce ;
(C ) a n  im it a t io n  c o n t ro lle d  Bubstance ; o r
<D ) g a m b lin g  o r  p rom o tin g  g am b lin g .
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§ 09.50.175 Ai-aska Statutes J 09.00.175
<l» In  th is  se c t io n , " i l le g a l a c t iv i ty  in v o lv in g  a lc o h o lic  b e v e ra g e s ,"  

" i l le g a l a c t iv i ty  in v o lv in g  h c o n t ro lle d  su bB tan co ,’ ’ " i l le g a l a c t iv i ty  
in v o lv in g  g a m b lin g  o r  p rom o tin g  g a m b lin g ,”  " i l le g a l  a c t iv ity  in v o lv ­
ing  a n  im ita t io n  c o n t ro lle d  su b s ta n c e ,"  " i l lu g u l a c t iv ity  in v o lv in g  a  
p la c e  o f  p ro s t i tu t io n ,"  a n d  "p ro s t i tu t io n "  h a v e  th e  m e a n in g s  g iv e n  in  
A S  3 4 .0 3 .3 6 0 . <} 2 0 .0 1  ch 101 S L A  1 9 6 2 ; am  5 !  8 , 9  ch 121  S L A  1 9 9 4 )

E f f e c t  o f  a m e n d m e n t s .  T h e  1094 
a m e n d m e n t ,  e f f e c t i v e  S e p t e m b e r  26. 1994, 
I n  p r e s e n t  a u b s e c t i o n  ( e l ,  i n  t h e  i n t r o d u c ­
t o r y  l a n g u a g e ,  a u b e t i t u t e d  " o n e  o f  U ie  f o l ­
lo w i n g  a c t i v i t i e s "  f o r  " t h e  p u r p o a c a  o f  
l e w d n e u .  u a e i g n n t io n ,  o r  p r o a t i l u t i o n  o r

a n y  o t h e r  im m o r a l  a c t , ”  a u b a l i t u t e d  " a c ­
t i v i t y "  f o r  " le w d n e a a ,  a s s i g n a t i o n ,  o r  p r o s ­
t i t u t i o n , ”  m a d e  m in o r  a t y l i s t i c  c h a n g e s ,  
s n d  a d d e d  p a r a g r a p h s  (1 )-<3); a n d  a d d e d  
s u b s e c t i o n  (b ) .

NOTES TO DECISIONS
i l a w d y h o u s e  a s  n u i s a n c e .  — A  

t i a w d y h o u s e  i s  a  n u i s a n c e  p e r  o e , a n d  i t  ia  
s l» o  s  p u b l i c  n u i s a n c e .  S n y d e r  v  K e l l e r ,  4 
A la s k a  447 (19121 

A liawdyhouse l a  n o t  a " h o u s e "  
w i t h i n  t h e  m e a n i n g  o f  t h e  4 th  a m e n d ­
m e n t  o f  t h e  U n i t e d  S i n t r a  C o n s t i t u t i o n  
U n i t e d  S t a t e s  v  A s h w o r t h .  7 A la s k a  64 
1192.11

L e g i s l a t i v e  I n t e n t  — T h e  i n t e n t i o n  o f  
t h e  l e g i s l a t u r e ,  a s  d i s c lo s e d  h y  t h i s  a r t i ­
c le ,  woa l o  a u p p r c s a  h o u s e s  o f  le w d n e a a  
a n d  p r o s t i t u t i o n ,  a n d  t n  p r e v e n t  p e r s o n s  
f r o m  m a i n t a i n i n g  o r  c o n d u c t i n g  s u c h  
h o u s e s ,  e i t h e r  a l  t h e  p la c e  w h e n -  t h e y  
w e r e  b e in g  m a in t a i n e d  o r  a l  a n y  o t h e r  
p la c e  t h r o u g h o u t  t h e  j u d i c i a l  d i v i s i o n ;  
a l s o  In  a b a t e  t h e  n u i s a n c e  t h e n  e i i s l i n g ,  
h y  c lo s i n g  u p  t h e  s a m e  fo e  t h e  p c n o d  o f  
o n e  y e a r  T e r r i t o r y  o f  A ln s k u  v  H o u s e  N n . 
24. 7 A la s k a  61 i  11927)

I n j u n c t i o n  a g a i n s t  m a i n t a i n i n g  n u i ­
s a n c e  n n d  f o r  a b a t e m e n t  o f  b u i l d i n g .  
—  F r o m  a  c o n s id e r a t io n  o f  t h i s  n r t i d e ,  i t

i s  a p p a r e n t  t h a t  i t  h a s  a  t w o f o ld  a p p l i c a ­
t io n ,  n a m e l y ,  a  p e r s o n a l  i n j u n c t i o n  
a g a i n s t  s e t t i n g  u p ,  m a i n t a i n i n g ,  o r  c o n ­
d u c t i n g  a  n u i s a n c e  o f  t h e  c h a r a c t e r  d e ­
s c r i b e d ,  t h e  i n j u n c t i o n  o p e r a t i n g  i n  fu-  
t u r a .  a n d  I h e  a b a t e m e n t  o f  t h e  b u i l d i n g  
w h e r e  t h e  p r e s c r i b e d  n u i s a n c e  ia  b e in g  
c a r r i e d  o n . T e r r i t o r y  o f  A l a s k a  v . H o u s e  
N o  24. 7 A la s k a  611 (1927).Court has no discretion but to Issue Injunction and ordor abatement. — 
W h e r e  t h e  e v i d e n c e  i s  c l e a r  t h a t  a  h o u s e  
w a s  m a i n t a i n e d  a s  a  n u i s a n c e ,  t h e r e  i s  n o  
d i s c r e t i o n  i n  t h e  c o u r t  u n d e r  t h i s  a r t i c l e  
h u t  t o  i s s u e  I h e  in j u n c t i o n ,  a n d  a l s o  to  o r ­
d e r  t h e  a b a t e m e n t  o f  t h o  n u i s a n c e .  T e r r i ­
t o r y  o f  A l a s k a  v .  H o u s e  N o . 24, 7 A la s k a  
011 (1927).

T e s t i m o n y  a s  lo r e p u t a t i o n  o f  b o u s e .  
-  T e s t im o n y  t h a t  l i o u a e  b a d  a  r e p u t a t i o n  

o a  a  h o u s e  o f  p r o s t i t u t i o n  in  n o t  s u f f i c i e n t  
U n i t e d  S t a t e n  v .  H e x  H o t e l ,  6 A l a s k a  21 
(1928).

S e c . 0 9 .5 0 .1 7 5 . A d m is s ib i l i t y  o f  e v id e n c e  t o  p r o v e  n u i s a n c e .  In  
an  a c t io n  b ro u g h t u n d e r  A S  0 9 .6 0 .1 7 0 (a )  lo  p ro v e  th e  e x is te n c e  o f  a  
n u is an ce , th e  c o u rt  may c on s id e r 

( 1 )  e v id ence  o f  re p u ta t io n  w ith in  n c om m u n ity ;
12) e v id ence  d e r iv e d  f ro m  re c o rd s  o f  th o  c o u rta  o f  th e  s ta te  o r  o f  th e  

U n ite d  S ta te s  th a t  r e la t e  to  p re v io u s  c om p la in ts  c o n c e rn in g  a lle g e d  
v io la t io n s  o f, an d  to  a r r e s t s  fo r  o r  c o n v ic t io n s  o f  v io la t io n s  o f, law s  
based on  a c t iv ity  se t o u t  in  A S  0 9 .5 0 .1 7 0 . (5  10  ch 121  S L A  1 9 9 4 )
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S e c . 0 9 .5 0 .1 8 0 . I n ju n c t i o n .  W h en  th e re  is re a so n  to  b e lie v e  th a t  a 
n u isu n c e  aa d e fin e d  in  A S  0 9 .6 0 .1 7 0  —  0 9 .6 0 .2 4 0  e x is ts , th e  a t to rn e y  
g e n e ra l s h a l l ,  o r  a  c it ize n  m a y , b r in g  a n  u c tion  to  p e rp e tu a l ly  e n jo in  
th e  n u is a n c e , th e  p e rso n  m a in t a in in g  it , n nd  th e  ow n e r , le ssee , o r  
a g e n t  o f  th e  b u i ld in g  o r  g ro u p  u pon  w h ich  th o  n u isu n c o  e x is ts . 
(8  2 0 .0 2  ch 101  S L A  1 9 6 2 )

C r o i a  r e f e r e n c e s .  -  F o r  c o u r t  r u l e  o n  
I n j u n c t i o n s  g e n e r a l l y ,  a c «  C i v .  R  6 E .NOTES TO DECIHIONH

l e g i s l a t i v e  e n j o i n i n g  o f  n u l s a n c o  v l-  a a n c e ,  a l t h o u g h  t h e  m a in t e n a n c e  t h e r e o f  dialing c r i m i n a l  a t a t u t a .  —  I t  i s  w i t h i n  m a y  b o  a  v i o l a t i o n  o f  a  c r im i n a l  s t a t u t e ,  
t h e  a u t h o r i t y  o f  t h e  l e g i s l a t u r e  t o  e n la r g e  T e r r i t o r y  o f  A ln a k a  v .  H o u s e  N o .  24, 7 
t h e  p o w e r s  o f  a n  e q u i t y  c o u r t  h y  e m p o w e r-  A l a s k a  611 (1927).
I n g  i t  t o  e n jo in  I h e  m a in lc - iu n c u  o f  o  n u i-

S e c . 0 9 .5 0 .1 9 0 . D is m is s a l .  I f  th e  c om p lu in t  is f i le r ; b y  a c it iz e n , th e  
a c t io n  m ay  he d ism issed  o n ly  u pon  a p p ro v a l o f  t h j  a t t o r n e y  g e n e ro l 
n nd  a f f id a v i t  o f  th e  c o m p la in a n t  nnd  th e  c om p la in a n t 's  a t to rn e y  g iv ­
in g  th e  re a so n s  w hy  th o  a u it  s h o u ld  he d ism issed . T h e  c o u r t  m a y  
re fim c  to  d ism is s  th e  s u i t  a n d  m a y  d ire c t  th e  a t to rn e y  g e n e ra l to  
p ro se cu te  th e  a c t io n . (§ 2 0 .0 3  ch 101  S L A  1 9 6 2 )

S e c . 0 9 .5 0 .2 0 0 . C o n t e m p t  p r o c e e d in g .  I f  o n  iry u n c t io n  g ru n te d  
u n d e r  th e  p ro v is io n s  o f  A S  0 9 .5 0 .1 7 0  —  0 9 .5 0 .2 4 0  is v io la te d , th e  
c o u r t  m a y  s u m m a r i ly  t r y  u nd  p u n ish  th e  o f fe n d e r . A  p a r t y  fo u n d  
g u i l t y  o f  c o n tem p t u n d e r  th e  p ro v is io n s  o f  A S  0 9 .5 0 .1 7 0  —  0 9 .5 0 .2 4 0  
ia p u n is h a b le  b y  a  f in e  o f  n o t m o re  th a n  $ 1 ,0 0 0 , o r  b y  im p r is o n m e n t  
fo r  n o t le ss  th a n  th re e  m o n th s  n o r  m o re  th a n  s ix  montliB, o r  by  b o th . 
(§ 2 0 .0 4  ch 101 S L A  1 9 6 2 )

C r o s s  r e f e r e n c e s .  F u r  r o iU c i i t p l  p ro-  
r i- d u r o s ,  see C iv .  R . O il.

S e c . 0 9 .5 0 .2 1 0 . O r d e r  o f  u b n tc m e n t . (a )  I f  th e  c o u r t  f in d s  an d  
e n te r s  ju d g m e n t  th a t  a n u is a n c e  e x is ts , th e  c o u r t  s h a l l  e n te r  nn  o rd e r  
o f  a b a tem en t . T h e  o rd e r  o f  a b a te m e n t  m u s t  d ire c t

( 1 )  te rm in a t io n  o f  th o  Ioubo o r  r e n t a l a g re em en t , i f  a n y , on  th e  
p rem is e s  su b je c t to  th e  o rd e r  o f  a b a te m e n t , i f  th o  t e n a n t  w h o  occup ie s 
u n d e r  th e  le a se  o r  r e n t a l a g re em e n t h a s  b een  g iv en  n o tic e  o f  th e  
p ro c e ed in g s  u n d e r  A S  0 9 .5 0 .1 7 0  —  0 9 .5 0 .2 4 0 ;

( 2 )  th e  re m o v a l f r o m  th e  b u i ld in g  o r  p la c e  o f  th e  f ix tu re s , fu rn i t u r e , 
n n d  m o v a b le  p ro p e r ty  used  in  th e  n u is a n c e  a n d  th e i r  s a lo  in  th e  m a n ­
n e r  p ro v id e d  fo r  th e  Rale o f  c h u t tc ls  u n d e r  e x e cu tio n ;

( 3 )  th e  d o s in g  o f  th e  b u i ld in g  o r  p lu ce  a g a in s t  its  UBe fo r  a n y  p u r ­
p ose  fo r  a  p e rio d  o f  o n e  y e a r  u n le s s  s o o n e r  re le a s e d .
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(b ) A p e rso n  w ho b re a k s  an d  e n te r s  o r  u ses a  b u i ld in g , s t ru c tu r e , o r  
o th e r  p la c e  d ire c ted  to  bo c loned b y  a n  o rd e r  e n te re d  u n d e r  ( a ) ( 3 )  o f  
t h is  s e c tio n  iB g u i lt y  o f  c o n tem p t an d  s h a l l  be p u n ish ed  fo r  c on tem p t 
a s  p ro v id ed  in  A S  0 8 .5 0 .2 0 0 . (5  2 0 .0 5  ch 101 S L A  1 9 6 2 ; am  8 i»  ch 
121 S L A  1 9 9 4 )

Effect of amendment*. —  The 1994 
iimendment, effective September 26, 1994, 
added the subueclion and paragraph des­
ignations; added paragraph (sHJ), in ­

serted "hy an order entered under (aM3l of 
this section" in subsection (b>; and made 
minor stylistic changes.

S e c . 0 0 .5 0 .2 2 0 . P r o c e e d s  o f  s a le ,  (a )  T h e  p roceeds o f  th e  s a le  o f  
th e  c o n te n ts  s h a l l  be a p p lie d  a s  fo llow s :

( 1 )  to  th e  p a ym en t o f  fe e s  nnd  coBts o f  th e  rem o v u l a n d  s a le ;
( 2 )  to  p a ym en t o f  th e  a l low a n c e s  an d  costa o f  c lo s in g  a n d  k e e p in g  

c lo sed  th e  b u i ld in e s  o r  p la ce s ;
(3 )  to  th e  p a ym en t o f  p la i n t i f f s  costa ;
( 4 )  to  th e  p a ym en t o f  a n y  b a la n c e  r e m a in in g  to  th e  ow n e r  o f  th e  

p ro p e r ty  so ld .
(b ) I f  th e  p roceed s do  n o t f u l ly  d is c h a rg e  a l l  th e  costa , fee s , an d  

u llow un c e s , th e  p rem ise s  m a y  a ls o  be so ld  u n d e r  e x e c u tio n  is su ed  
u pon  th e  o rd e r  o f  th e  c o u rt  n nd  th e  p roceed s o f  th e  s a le  a p p lie d  in  l ik e  
m a n n e r . H ow e v e r , th e  b u i ld in g  o r  r e a lt y  in  w h ich  th e  n u is a n c e  is 
conduc ted  o r  r e a l e s ta te  on  w h ich  i t  s ta n d s  rn c y  n o t be su b je c t  to  a 
l ie n , ju d g m e i t , o r  costs u n le s s  th e  ow n e r , o r  an  o g e n t o r  r e p r e s e n ta ­
t iv e  o f  th e  ov. n*r. h a s  lie en  d u ly  s e rv e d  w ith  p rocess in  th e  a c t io n  nnd  
been g iv e n  a n  o p p o r tu n ity  to  sh ow  good  fa i t h  nnd  to  im m e d ia te ly  
a b a te  th e  n u is a n c e . (8  2 0 .0 6  ch 101 S L A  1 9 6 2 )

S e c . 0 9 .5 0 .2 3 0 , R e le a s e  o f  p r e m is e s  t o  o w n e r ,  (a )  T h e  c o u r t  
m ny  o rd e r  p rem ise s  ab a ted  u n d e r A S  0 9 .5 0 .2 1 0  d e liv e re d  to  th o  o w n e r 
nnd  can ce l th e  o rd e r  o f  n b n tem en t i f  th e  ow n e r o f  th e  p rem is e s

(1 )  h a s  n o t been g u i lt y  o f  a c o n tem p t in  th e  p ro c e ed in g s ;
(2 )  a p p e a rs  an d  p a y s  a l l  co s ts , fees , n nd  a llow a n c e s  th a t  a r e  a  lie n  

on  th e  p rem ise s ; nnd
(3 )  f i le s  a bond  w ith  su re t ie s  a p p ro v e d  by th e  c o u rt  in  o n  u m o u n t  

d e te rm in e d  b y  th e  c o u rt to  th e  e ffe c t t h a t  th e  ow n e r w i l l a b a te  th e  
n u is a n c e  th u t  e x is ts  at th e  b u i ld in g  o r  p la c e  an d  p re v e n t th e  n u is a n c e  
fro m  b e in g  e s ta b lis h e d  w ith in  a p e rio d  o f  o n e  y e a r  th e r e a fte r .

(b ) T h e  le a se  o f  th e  p ro p e rty  d oes n o t  r e le a s e  i t  f ro m  a ju d g m e n t , 
lie n , p e n a lt y , o r  l ia b i l i t y  to  w h ich  i t  m a y  be Bub ject by  law .

(c ) A  c a n c e lla t io n  o f  th e  o rd e r  o f  a b a te m e n t  doeB n o t  a f fe c t  n t e rm i ­
n a t io n  o f  a le a se  o r  r e n ta l a g re e m e n t  m ad e  u n d e r  A S  0 9 .5 0 .2 1 0 (a ) ( 1 ) .  
(§ 2 0 .0 7  ch 101  S L A  1 9 6 2 ; nm  § 12 ch  121  S LA  1 9 9 4 )
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Effect of amendments. —  11m 1994 "an amount" for "(he full value of tho
iimendment, effective September 26,1994, property aa" and deleted ", the court may
In eubaection (a), added the subeection order tho premlsoR to be delivered lo tho
nnd paragraph deaignutionn, added the in- owner and cancel the order of nbntemnnl"
troductory languogo preceding "ff," and at the end; ndded Iho aubaection (b) daslg-
made related and olher minor stylistic nation; and added aubaection (c).
chongea; in paragraph (a)(3), auhatitutcd

S e e . 0 9 .5 0 .2 4 0 .  F in e  f o r  c o n t e m p t  a s  l i e n  o n  p r o m is e s .  A  fin e  
im posed  a s  p u n is h m e n t  fo r  c on tem p t a g a in s t  th e  ow T e r is  a  lie n  u pon  
th o  p rom is e s  to  th o  e x te n t  o f  th e  in te re s t  o f  th a t  p e rso n  in  th e  p re m ­
ise s  a n d  is e n fo rc e a b le  a n d  c o lle c t ib le  b y  e x e cu tio n  is su ed  by  t h e  o rd e r  
o f  th e  c o u rt . (8  2 0 ,0 8  ch 101 S L A  1 9 6 2 )

A r t i c le  3 . C la im s  A g a in s t  S t a t e ..Section Section
260. Actionable claims againat the alatc 280. Judgment for plaintiff; punitive 
270. Payment of judgment aguinet Ihe damages

NOTES TO DECISIONS
Cited in University of Alaska v. 

(ieiatauta, 666 P.2d 424 (Aluaka 1983),

A

Collateral references. —  72 Am. Jur. 
2d, Stales, Tcrriloriea, and DepcndencicB. 
55 87-89, 79-128.

8IA C.J.S., States, 5S 174, 189. 
194-202, 297-313.

Applicability nf estoppel doctrine 
ugninst ntatc, 1 AI.U2d 344.

Contributory negligence oa defense to 
nction by nlate, 1 A l.112(1 827.

Tortioua breach of contract aa within 
consent hy atnte lo suit on contract, 1 
AI,K2d 864.

Denial of recovery for damage to prop­
erty by negligence of governmental 
ngenta. on bnsia of immunity of state from 
suit without its consent, 2 AI.R2d 694.

Declaratory relief with respect to unem­
ployment compensation as suit against 
state. 14 AI.K2d 836

Liability for spread of fire purposely 
and lawfully kindled, 24 AI,K2d 291.

Recovery of intercut on claim againat a 
governmental unit In absence of provision 
in contract or express statutory provision, 
24 ALR2d 928.

Immunity of state or governmontol unit 
nr agency from liability for damages in 
tort in operating hospital. 26 ALR2d 203; 
18 ALIUth 868.

Tort liability for injury or damage re- 
aulting from insecticide nnd vermin eradi­
cation operations, 26 ALR'.d 1067.

Tort liability in connection with de­
struction of weeds, 34 ALR2d 1210.

Governmental or proprietary nature of 
function, 40 ALR2d 927.

Liability for injury to property indicted 
hy wild anlmnl, 67 ALR2d 266.

Maintainability of action where stole 
owns an undivided interest in property, 69 
ALR2d 937.

Liability for vehicle accident occurring 
hccnuso of accumulation of water on 
streets. 61 ALR2d 426.

Liability or indsmnlty insurance car­
ried by governmental unit as affecting im ­
munity from tart liability, 08 ALR2d 
1437.

Liability of slate, or its agency or board, 
for coals in civil nction to which it is a 
party, 72 ALR2d 1379.

Liability of state for damages to suc­
cessful plaintiff or rclHlor in mandamus. 
73 AI.R2d 903; 3‘l ALR4lh 467.

"Motor vehicle" Dr the like within stat­
ute waiving governmental immunity as to 
operation of such vehicle, 77 ALIl2d 946.
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Snow removal operation* os within doc­
trine of governmental immunity from tort 
liability. 92 ALK2d 7 %

Might of conlmctor with federal, stale, 
or local public body to lotter'a immunity 
from tort liability, 9 AI.K3J 382 

Attomey'e mistake or neglect n* mcude 
for failing lo file timely notice of tort 
claim ngainel state or locnl governmental 
unit. 55 ALR3d 930 

Sovereign immunity doctrine as pre­
cluding suit against sinter state for tort 
committed within forum Male, HI AI.FUId 
1239

State or municipal liabilit y for invasion 
of privacy. 87 ALR3d HO.

Liability of state or municipality in imt 
action for damages arising out of sale of 
intoxicating liquor by slate or munici­
pally operated liquor store or establish­
ment, 90 AI.rt.id 1243.

Governmental tort liability for injuries 
caused by negligently release individual, 
6 ALRtth 1100

Actual notice or knowledge by govern­
mental body or officer of injury or incident 
resulting in iryjury ns constituting re­
quired claim or notice of claim for injury 
—  modem status, 7 ALIMth 1083.

Liability of urban redevelopment au­
thority or other state or municipal agency 
or entity for injuries occurring in vacant 
or abandoned property owned by govern­
mental entity, 7 ALIUth 1129.

Construction and application, under 
state law, of doctrine of "cxocutivo privi­
lege". 10 ALIUth 3S5.

Liability, in motor vehicle-related 
cases, of governmental entity for injury, 
death, or property damage resulting from 
defect or obstruction in shoulder of street 
or highway, 19 ALR4lh 532.

Eiloppol of state or local government 
tax matters, 21 ALR4th 673.

legislative immunity of state officials 
from federal civil suit for injunctive relief 
hrnugh pursuant to 42 (JSCS {  1983, 67 
ALU Fed. 504.

S e c . 0 9 .5 0 .2 5 0 . A c t i o n a b le  c la im s  a g a in s t  t h e  s t a t e .  A  p e rso n  o r  
c o rp o ra t io n  h a v in g  u c o n tra c t , q u n s i-c o n tra c t , o r  t o r t  c la im  a g a in s t  
th e  s ta te  m u y  b r in g  nn  a c tio n  a g a in s t  th e  s ta te . A  p e rs o n  w h o  m a y  
p re s e n t  th e  c la im  t in d e r A S  4 4 .7 7  m a y  n o t b r in g  nn  a c t io n  u n d e r  th is  
sec tion  excep t a s  se t o u t  in  A S  4 4 .7 7 .0 4 0 (c ) . A  p e rs o n  w h o  m a y  b r in g  
an  ac tion  u n d e r A S  3 6 .3 0 .5 6 0  —  3 6 .3 0 .6 9 5  m ny  n o t b r in g  a n  a c t io n  
u n d e r  th is  sec tion  e xcep t iih s e t o u t  in  A S  3 6 .3 0 .6 8 5 . H ow e v e r , an  
a c t io n  m a y  n o t  be b ro u g h t  u n d e r  th is  sec tion  i f  th e  c la im

(1 )  is an  a c t io n  fo r  t o r t ,  a n d  is b ased  upon  a n  a c t o r  om is s io n  o f  a n  
em p lo y e e  o f  th e  s ta te , e x e rc is in g  due  c a re , in  th e  e x e c u t io n  o f  a s ta tu te  
o r  r e g u la t io n , w h e th e r  o r  n o t  th e  s t a tu te  o r  r e g u la t io n  iB v a lid ; o r  is 
a n  n c tion  fo r  t o r t , n nd  b ased  u pon  th e  e x e rc ise  o r  p e r fo rm a n c e  o r  th o  
fa i lu r e  to  e x e rc ise  o r  p e r fo rm  a d is c re t io n n ry  fu n c t io n  o r  d u ty  on  th e  
p a r t  o f  a s ta te  ag ency  o r  a n  em p lo y e e  o f  th e  s ta te , w h e th e r  o r  n o t  th e  
d is c re t io n  in v o lv e d  is  a b u sed ;

( 2 )  is fo r  d am ag e s  cau sed  by  th e  im p o s it io n  o r  e s ta b lis h m e n t  o f  a  
q u a ra n t in e  b y  the  s ta te ;

( 3 )  a r is e s  o u t  o f  a s s a u lt , b a t t e ry , fa ls e  im p r is o n m e n t , fa ls e  a r r e s t ,  
m a lic io u s  p ro se c u t io n , a b u se  o f  p ro ce ss , lib e l, s la n d e r , m is re p re s e n ta ­
t io n , d ece it, o r  in te r fe re n c e  w ith  c o n tra c t  r ig h ts ; o r

(4 )  a r is e s  o u t  o f  th e  u se  o f  nn  ig n it io n  in te r lo c k  d e v ic e  c e r t i f ie d  
u n d e r  A S  3 3 .0 5 .0 2 0 (c ) . (§ 2 6 .0 1  ch 101  S L A  1 9 6 2 ; am  § 1 ch 3 0  S L A  
1 9 6 5 ; am  § 5  ch 1 0 6  S L A  1 9 8 6 ; am  8 1 ch 5 7  S L A  1 9 8 9 ; am  § 1 ch 1 1 9  
S L A  19921
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Croia references. —  For presentation 
of claima against state, see AS 44.77.010; 
for state as party, see AS 44.80.010; for 
counterclaims againat slate, see Civ. R. 
13(d).

E(Toct o f amendments. —  The 1992 
ainondmont, effective September 20,1992, 
deleted "in tho nuporior court” from tho 
end of the first sentence.

Opinions of attorney general. —  By 
its waiver of immunity in this section, It 
must be concluded that tho slate may be 
sued for nogligont torts which arise under 
the Jones Act. It Is true that under the 
Alaska Workmen's Compensation Act, 
employers, including tho state (AS 
23.30.266), are excluded from admiralty 
liability. However, this exclusive liability 
provision cannot act aa a limitation on 
suits against the stale under the federal 
maritime law once the state has 
unqualifiedly waived its immunity for 
negligent torta. 1963 Op. A ll'y Gen., No. 
28.

Hence, all employees on tho Aluska 
ferry system who meet tho classification

of acnmen or members of the crew within 
the scope of the Jones Act have an exclu­
sive federal remody within the terms of 
the Jones Act to the exclusion of the 
Alaska Workman's Compensation Act, ex­
cept as to those injuries that occur in a 
situation of only local conoem or fall 
within Die "twilight cone" between local 
and federal jurisdiction. 1963 Op. Alt'y 
Gen., No. 28.

By waiving it* immunity under this sec­
tion, the state stands in the position of a 
private party and cannot lim it its tort lia­
bility by a general provision in the Work­
men's Compensation Act. So much of AS 
23.30.056 as limits the liability of em­
ployer* in admiralty must be considered 
an invalid infringement on the federal ju ­
risdiction. 1963 Op. Att’y Gen., No. 28.

If  it ie the desire of tho state to lim it its 
tort liability to the Workmon'e Compensa­
tion Act, it may do so by legislative enact­
ment of an exception to the waiver of sov­
ereign immunity contained in thia sec­
tion. 1963 Op. Alt'y Gen., No. 28.

NOTES TO DECISIONS

I. Genoral Consideration.
II. Liability.

A. Generally.
B. Specific Examples.

I . GENERAL CONSIDERATION.

History of sovereign Immunity doc­
trine. —  See State v. Abbott, 498 P.2d 712 
(Alaska 1972); Stntc v. Zin, Inc., 666 i*.2d 
1257 (Alaska 1976).

The basic policy of tho law  should lie 
that when there is negligence, tho rulo ia 
liability; immunity is tho exception. State 
v. Abbott, 498 P.2d 712 (Alaska 19721.

The reason for preserving aoverclgn 
Immunity for certain acta of the state is 
the necessity for judicial abstention in cer­
tain policy-making areas that have been 
committed lo other branches of govern­
ment. Carlson v. Stale, 698 l ‘.2d 969 
(Alaska 1979).

The principal policy underlying tort im­
munity is to lim it judicial reexamination 
of decisions properly entrusted lo other 
brunches of government; courts must not 
intrude into realms of policy exceeding 
thoir institutional competence. Industrial 
Indem. Co. v. State, 669 P.2d 661 (Alaska 
1983).

Thia aection applies only (o claima 
ngnlnat tho state. It provides no immu­

nity for public officials. Aspon Explora­
tion Corp. v. Sheffield, 739 P.2d 160 
(Alaska 1987).

Critical language of this section la 
Identical to that of federal act. — Hie 
critical language in Alaska's Tort Claims 
Act, which establishes the discretionary 
fenclion or duty exception of the State of 
Alaska's waiver of immunity, la identical 
(o that contained in the federal Tort 
Cluims Act. State v. 1'Anson, 629 P.2d 188 
(Alaska 1974).The federal analogue of thia aection 
ie 28 U.S.C. {  2674. Adams v. State, 665 
P.2d 236 (Alaska 1978).Thia (action la analogous to AS 
09.06,070<dX2t. Urethane Specialties, Inc. 
v. City of Voldex, 620 P 2d 683 (Alaska 
1980).Thia section Is not of the jurisdic­tional nature. Stato v. Zia, Inc., 656 P.2d 
1257 (Alaska 1676).Right to sue atato la conditional. —  
Under this section, which was promul­
gated by the legislature pursuant to 
Alaska Const., art. II , t 21, the right to
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sue Ihe stale was made conditional upon 
compliance with certain provisions deal­
ing with administrative remedies, i e., AS it .77. State v. Zia, Inc., 656 P.2d 1257 
lAlnskc 1976).

With respect to cases which Tall within 
this aection. that statute establishes an 
administrative procedure which can lie 
charartented os a condition precedent. 
Slate v. Zia. Inc., 556 P.2d 1257 (Alaska 
1976)

Actiona first against affected state 
agency. — Actions againat the state first 
should be considered by the affected ad­
ministrative agency. State v. Zia, Inc., 556 
P 2d 1257 (Alaska 1976).Section and AS 00.50.280 construed together. — This section and AS 
09.50.280, being in pori materia, are to be 
construed together. Stewart & Grindle, 
Inc. v. State. 624 P.2d 1242 (Alaska 19741.When right to prcjudgment Interest against state afforded. — Since thiB sec­
tion and AS 09.50.280 were passed to­
gether and amended together by the same 
legislative act. it is dear that AS 
09 50 280 was intended to afford a right to 
prcjudgment interest against the state 
only where this section established a sub­
stantive cause of action Stewart & 
Gnndle, Inc. v Slate. 524 P.2d 1242 
lAlaAka 1974)

Actions against state delineated. — 
This section delineates Ihe kinds of ac­
tions which may tie brought againBt the 
Slate of Alaska Corso v. Commissioner of 
FxJuc, 563 P.2d 246 lAlnskH 1977).

Causes o f action authorized against 
state. — This section authorizes causes of 
action against the state sounding in tort, 
contract or quasi-contract exclusively. 
Stewart & Grindle. Inc. v. Stnle, 524 P.2d 
1242 (Alaska 19741 

When the state fires an employee for ail 
uncvnslilutional reason, this nmounta to 
unfuir dealing as a matter of law and 
gives rise lo a contract claim which can be 
brought under this section State v. Holey, 
687 P 2d 305 (Alaska 19841 

Section includes all civil claims. — 
Tins section and the other sections of this 
article were intended by the legislature lo 
include all civil claims and should not lie 
limited to only tort claims Wright Truck 
A Tractor Serv.. Inc v Slate, 398 P.2d 
218 (Alaska 19651.

Separation o f powers consider­
ations. — There is nn separation oi 
powers problem in making review of a 
claim against the legislature hy the exec­
utive Department of Administration a

prerequisite to judicial review; no separa­
tion of powors problem ia raised by the 
application of the claims procedure out­
lined in AS 44.77 and AS 09.50.250 — 
09.60.300 to the legislative branch. Stele 
v. Dupere, 709 P.2d 493 (Alaska 1986), 
modified on other grounds, 721 P.2d 638 
(Alaska 1986). 3co note under catchline 
"Applicability of claims procedure to leg­
islative branch," analysis lino II B.Waiver of Immunity to contract claim actions. — By enacting this sec­
tion, the legislature exercised its author­
ity, pursuant to art. II, 9 21, o f the state 
constitution, to waive tho state's immu­
nity to suits asserting contract claims 
against it. Mate v. Haley, 687 P.2d 305 
(AlHskn 1984).

University o f  A laska falls wilhin 
scope o f section. — Tho University of 
Alaska constitutes in function und charac­
ter such an arm or instrumentality of tho 
stale as to bring it within the scope of 
those statutes which govern the condi­
tional waiver of sovereign immunity in 
this state. University of Alaska v. No­
tional Aircraft Leasing, Ltd., 636 i’ .2d 121 
(Alaska 1975).

The corporate status of the University 
of Alaska under the Alaska Constitution 
docs not militate against the conclusion or 
the supremo court that tho University 
falls within (lie ambit of tho language of 
thia section through AS 09.60.300 which 
governs suits against the State of Alaska. 
University of Alaska v. National Aircraft 
Leasing, Ltd., 636 P.2d 121 (Alnska 1976).

There is no municipal Immunity in 
Alaska. State v. Jennings, 566 P 2d  248 
(Alaska 1976).

A city does not eqjoy even tho limited 
protection afforded the state hy this sec­
tion. Slate v. Jennings, 665 P.2d 248 
(Alaska 1976).

Degree o f Immunity unrelated lo  
whether defendant bonded o r  Insured. 
— The immunity rcl'ectcd in paragraph 
( I )  has never been held to be related to 
whether or not the defendant is bonded or 
insured. Integrated Resources Kquity 
Corp. v. Fairbanks N. Star Borough, 799 
I’ .2d 295 (Alaska 1990).Human righta violations. — The gen­
eral exceptions to stale tort liability thst 
the legislature established in paragraph 
(1) hovo no control over the specific con­
sent to state liability under the Alanka 
human righta statute IAS 1880). An ac- 
I inn brought under the human righta stat­
ute iH not subject to the same rules as one 
brought under this section. Johnson v.

#
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Stole Dep't of Fish A Game, 830 P.2d 896 
(Alaska 1991).Applied in Morrison v. Stole, 510 P.2d 
402 (Alnska 1973); Stale, Ilep't or Pub. 
Safety v. Brown, 764 P.2d 108 (Alaska 
1990).

Quoted In Rodman v. Deportment of 
Educ., 619 P.2d 760 (Alaska 1974); Moloso 
v. Slate, 044 P.2d 206 (Aloskn 1082); City 
of Kotzebue v. McLean, 702 P.2d 1309 
(Alaska 1986); State v. Law Offices of 
Coleman A Iacopelli, 716 P.2d 1 (Alaska 
1686); Owslchok v. State. 763 P.2d 488 
(Alaska 19B8).Stated in Rapp v. Stale, 648 P.2d 110 
(Alaska 1982); Bauman v. 3tnte, 768 P.2d 
1097 (Alaska 1989).Cited in Brown v. State, 626 P.2d 1366 
(Alaska 1974); DcLong v. United Slalea, 
600 F. Supp. 331 (D. Alaska 1984); Vesl v. 
Schafer. 757 P.2d 588 (Alosko 1988).II. LIABILITY.

A. Generally.This aection places o number o f limi­tation! on the slate's liability. State v. 
Abbott, 498 P.2d 712 (Alaska 1072).

No lesver standard o f care than pri­vate Individuals. — This section con- 
reins nn indication that the legislature in­
tended that tho state should ho held to a 
lesser standard nf euro than private indi­
viduals. Stnlo v. Abbott, 498 P.2d 712 
(Alaska 1972); State v. I'Anson, 629 P.2d 
188 (Alaska 1974).

To impose a lesser standard of care 
upon the state for highway maintenance 
would substantially diminish the risk- 
spreading effects of thia section and seri­
ously undermine the Bound policy consid­
eration upon which it is hnncd. Slate v. 
Ablsill, 498 P,2d 712 (Alaska 1972).

R isk-spreading princlplo adopted. 
-  The Alaska legislature, in enacting 
thin section, adopted the risk-spreading 
principle. Slnte v. Abbott. 408 P.2d 712 
(Alaska 1972); Slate v. I'Anson, 629 P.2d 
188 (Alaska 1974).

Thin section, in establishing a proce­
dure for suits against the state In tort, 
represented tho ndoption In AlnBka of the 
policy of risk-spreading: tho policy that so­
ciety, rather than the iqjurcd individual, 
should boar Ihe cost of the state's negli­
gence. Adnins v. State, 656 P.2d 236 
(Alnska 19761.

When losses caused hy the negligence of 
the stHto arc charged ngainst tho public 
treasury, they arc in effect spread among 
all those who contribute financially to Ihe

support of the state and the resulting bur­
den on each tazpayer is relatively slight. 
But when the entire burden falls on the 
injured party it may leave him destitute 
or grievously harmed. This would lie 
unfair when the public as n whole benefits 
from the services porformed by slate em­
ployees. State V. Abbott, 428 P.2d 712 
(Alaska 1972).Thia section prohibits recovery for various intentional torts. State v. Ab­
bott, 498 P.2d 712 (Alaska 1972).Discretionary Immunity doctrine. — 
See State v. Abbott, 498 P.2d 712 (Alaska 
1972).Discretionary function exception. —
See State v. Abbott, 498 P.2d 712 (Alaokn 
1972).

Although there ore no Alaska cases in­
terpreting the discretionary fimctinn ex­
ception to tho waiver of ooverolgn immu­
nity, the critical statutory language ia 
identical lo that contained in the Federal 
Tort Claims Act, 28 U.S.C. 8 2680(a), and 
there exists on abundance of relevant fed­
eral case law. State v. Abbott, 498 P.2d 
712 (Alaska 1972).

The discretionary functicn exception 
applies, and immunity therefore attaches, 
only where there is room for policy judg­
ment and decision, .lapnn Air Lines Co. v. 
Stale, 628 P.2d 934 (Alaska 1981).

While tnz negligence atandsrd satisfice 
the strong public policy favoring compen­
sation nf individuals injured hy the tor­
tious conduct of tho slate, it is sn ex­
tremely flexible standard, and conse­
quently will not inhibit tho vigorous and 
effective performance by the state of its 
duties in tho way that a more rigid stan­
dard might. Moreover, when tho negli­
gence standard iB applied in conjunction 
with thv policy-oriented interpretation of 
the discretionary function exception, the 
danger of excessive judicial interference 
with important decisions committed to the 
coordinate branches of government is 
avoided. Slate v. Abbott, 498 P.2d 712 
(Alaska 1972).Review of relevant federal and Cali­fornia state case law on the subject of the discretionary function exception. 
— See State v. I'Anson, 629 P.2d 188 
(Alaska 1974).Tho supreme court has declined lo use n mechanical or semantic test in 
determining whether a particular func­
tion or duty is discretionary. Adams v. 
State, 656 P.2d 235 (Alaska 1976).Court must weigh the policy consid­erations behind the Inhcllng of a psrtic-
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ular function or duty us discretionary. 
Adams v. State, 656 P.2d 236 (Alaska 
1976).

Planning-operational leal. —  Tlio 
adoption of planning-operational teat, 
within analytical framework which ia sen- 
aitive to the policies underlying discre­
tionary function exception of thia aection 
wa« reaffirmed in Stale v. I'Anaon, 629 
P 2d 188 (Alaska 1974).

Under the planning-operational test for 
applying the discretionary act exception 
in paragraph I I I  Df this section, decisions 
that rise to the level of planning or policy­
making are considered discretionary acta 
which do not give riae to tort liability, 
while decisions that are merely opera­
tional in nature are not considered to ho 
discretionary acta and therefore arc not 
immune from liobihty. Carlson v. State, 
598 P.2d 969 (Alaska 1979), Johnson v. 
State. 636 P.2d 47 (Alaska 1981).

Decisions that rise lo the level of plan­
ning or policy formulation w ill be consid­
ered discretionary acta which are immune 
from tort liability, whereas decisions that 
are merely operational in nature, thereby 
implementing policy decisions, w ill not be 
considered discretionary and therefore 
w ill not be shielded from liability Japan 
Air Lines Co. v. State, 628 P2d 934 
(Alaska 1981).The distinction between planning decisions and operational decisions 
does not depend merely on who made the 
decision. Rather the distinction is based 
on the type of decision that is being made, 
examined within an analytical framework 
which is sensitive lo the policies underly­
ing the discretionary function or duty ex­
ception. Carlson v. State, 698 P.2d 969 
(Alaska 1979).

The proprietary-governmental d is­
tinction was abandoned hy the supreme 
court with respect to suits involving the 
state or its agencies under this section 
through AS 09 50.300. University of 
Alaska v National Aircraft leasing, Ltd., 
536 P 2d 121 (Alaska 1975).

Duty of reasonable care In perfor­
mance. —  Cnee discretion is exercised to 
undertake an activity, a duty of reason­
able care attaches in its performance. 
Stale v Abbott. 498 P2d 712 (Alueka 
1972)

Once the basic decision to maintain 
highways in a safe condition throughout 
the winter is reached, the at-le should not 
be given discretion lo do no negligently. 
State v Abbott, 498 P.2d 712 (AlnBku 
19721

Once tho state decided to seize a crab 
vessel for possession of undersized king 
crab, the state should not be given discre­
tion to do ao negligently. Stale v. Stanley, 
506 l*.2d 1284 (Alaska 1973).Failure to exercise proper care does not rise to the level of governmental policy decisions to which the discretion­
ary function immunity from suit applies. 
Slate v. Stanley, 606 P.2d 1284 (Alaaks 
19731.The elements of a cause of action for negligence arm (1) A duty requiring the 
actor to conform to a certain standard of 
conduct, for the protection of others 
against unreasonable risks; (2) a failure 
on his part to conform to the standard re­
quired; (3) a reasonable close causal con­
nection between the conduct and tho re­
sulting injury (proximate causo); (4) ac­
tual lose or damage resulting Lo the inter­
ests of another. State v. Abbott, 498 P.2d 
712 (Alaska 19V2)."But for" teat —  See Stale v. Abbott, 
498 P.2d 712 (Alaska 1972).

"Substantial factor” test —  Sea State 
v Abbott, 498 P.2d 712 (Alaska 1972).Concurrent carnation Sec Stale v.
Abbott, 498 P.2d 712 (Alaska 1972).Proof of exposure to unreasonable risk of harm . —  In order for a plaintiff lo 
show Lliat the elate exposed him to an un­
reasonable risk of harm, he would have to 
demonstrate that (he likelihood and grav­
ity of the harm threatened outweighed the 
utility of the state's conduct and the bur­
den on the state for removing the danger. 
Slate v. Abbott, 498 P.2d 712 (Alaska 
1972).Officials entitled to Immunity from libel claims. —  The llhel exception is not 
so limited that sovereign immunity exists 
only when libel is committed by high-level 
government officials. McCutcheon v. 
State, 746 P.2d 461 (Alaska 1987).

Acting district cttomey fell within the 
category of government officials entitled 
to common-law Immunity from defama­
tion claims McCutcheon v. Stato, 746 
P.2d 461 (Alaska 1987).

Failure to aver tho superior court's jurisdiction over tho state was proce­
dural and harmless in nature, since the 
complaint could bo amended to include 
the citatum of the jurisdictional statute.
A RC. Indus., Inc, v. State, 651 P.2d 961 
(Alaska 1976).

Suit not barred by false Imprison­
ment exception. —  Suit against the 
state, alleging that slate employees were 
negligent in failing to properly inform a
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Judge of tho dismissal of n complaint 
ngninnt plaintiff and thnt Jail personnel 
were negligent In foiling to allow plaintiff 
to make a phono call to obtain hail when 
he whs arrested based on tho dismissed 
complaint, was nut barred hy tho false im­
prisonment exception to Alaska's govern­
ment claims statuto, hut instead should 
have been treated in the name manner as 
nny other negligence enso against tho 
aUilo since it was negligent record keep­
ing, rather than false imprisonment, 
which caused plaintiff’s injuries. Zerlie v. 
State, 678 P.2d 697 (Alaska 1978), rehear­
ing denied, 683 P.2d 845 (Alnska 1978), 
overruled on other grounds, Stephons v. 
State, Dep't of Revenue, 746 P.2d 968 
(Alnska 19871.

Dismissals of ntate employees did 
not bar f ind ing  nf stnto liab ility . —  In a 
tort action where dismissals of all nf tho 
individual etuto employee defendrnts, 
with one exception, were hy tho express 
consent of the plaintiff nnd thus did not 
involve an adjudication on the merits aa 
to their negligence or performance ef die- 
crotinnnry functions, disininsnl did not bar 
o finding of liability on tho part of the 
State. Stale v. Stunley, 60G P.2d 1284 
(1973).

Damages. —  Sen Slate v. Abbott, 498 
I* 2d 712 (Alaska 1972).

Atlomey'a foes. —  See Slate v. Abbott, 
498 P.2d 712 (Alaska 19721.

Misinterpretation of law . —  Govern­
mental immunity apptien to situations in 
which a slate official misinterprela Ihe 
law. Earth Movers nf Fairbanks, Inc. v. 
State, 691 P2d 281 (Alaska 19811.

11. Specific Examples.

Applicability of claima procedure to 
legislative branch. —  AS 44.77 applies 
lo actions fur breach or contract against 
the Alaska Legislature, hut the exhaus­
tion of remedies requirement was wuived 
with regard lo a plaintiff who nought com­
pensation for performing legislative con­
sultation because AS 44.77 had not previ­
ously been conalrued to opply to non-exec­
utive branch claims; the plaintiff’s one- 
year doluy in filing the actio i was not un­
reasonable given his nsaumption that the 
six-year statute of limitations for contract 
actions was applicable; and the claimant 
had not ignored the ndminislrallvo pro­
cess entirely, hut had requested pnyment 
from the legislative Council Hnd had 
Bought reconsideration when that clnim 
was denied. Slute v Dupere, 709 P.2d 493

(Alnska 1986), modHled on other grounds. 
721 P.2H 638 (Alaska 1986).

Parolee supervision. —  The state has 
a duty to supervise parolees carefully, thia 
duly extends lo anyone foreaecably en­
dangered, and this section, the sovereign 
immunity statute, w ill not shield tho stale 
from the consequences of its breach of that 
duty. Division of Core. v. Noakok, 721 
I’.2d 1121 (Alaska 19861.Decisions regarding intersection lo- 
catod near school. —  Decisions whether 
or nut to build one or more overpasses in 
tho Rrca of an intersection located sovorsl 
hundred feet from s school, whelhc r or not 
to designate tho subject Intersection area 
os a achool xono, and whelhor or not to 
undertake any other safety measures si 
the intersection in question or at other 
ureas of a road not located adjacent to the 
achool, were governmental decisions 
which have rightly been characterized ns 
planning level decisions, nnd thus within 
tho ambit of the statutorily created discre­
tionary filiation exception to the state's 
tort liability. Jennings v. State, 666 P.2d 
1364 (Alaska 1977).

Tho decision whether to bu ild  a 
road or ra ilroad croaelog ia a planning 
decision involving a basic ixilicy decision 
entrusted to a coordinate branch of gov­
ernment. However, onco the state has 
made the decision lo construct n road and 
crossing, discretionary function immunity 
docs not protect It from possible negli­
gence liability in the operational currying 
out of tho basic policy-planning decision to 
build. Johnson v. Stale, 636 P.2d 47 
(Alaskn 1981).The stale la not on Insurer o f Ihe 
safety o f motorists. State v. I'Anson, 629 
P.2d 188 (Alaska 1974).

Malntonanco of highways. —  Title 19 
provides that the Department of High- 
wnye is responsible for highway mainte­
nance. Hut it fails to specify what stan­
dard shall lie used to measure perfor­
mance of thnt duty. Stale v. Abbott, 498 
P.2d 712 (Alaskn 1972).

The scope of the stale's duty to main­
tain highways should lie defined hy ordi­
nary negligence principles Stale v. Ab­
bott, 498 P.2d 712 (Alaska 19721; Stole v. 
I'Anson. 629 l’.2d 188 (Alaska 1974).

Highway authorities have a duty to ex­
ercise reasonable care to keep the high­
way in a safe condition. State v. Abbott, 
498 P 2d 712 (Alaska 1972); Slato v. 
I'Anson. 529 P.2d 188 (Alaska 1974).

Tho appropriate stnndnrd of care re­
quired uf the Slate of Alaska and ila
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agents was to use rvnsoiudde care to keep 
the highway in a «ofe condition for the 
reasonably prudent traveler. State v. 
I'Anson. 629 P 2d 1HB (Alnska 1974).

Duty of cars* the stale owes to per­
sons using Its Highways in general. —  
See state v Abbott. 498 P 2d 712 (Alnsku 
19721

17ir duly to maintain u highway safe for 
travel includes not only a duty In main­
tain the surface of the highway in a condi­
tion reasonably safe for travel, hut also o 
duly of warning the travelling public of 
nny other condition which endangers 
travel, whether caused hy a f< • ■ * of na­
ture. such oa Hnow or ice. or hy die net of 
third pr-rantis. such as a ditch dug in the 
sidewalk or roadway or nn obstruction 
placed upon it Slate v Aliholt, 49B P.2d 
712 (Alaska 19721.

Where lower court found the state and 
lie employees negligent in foiling lo exer- 
rise reasonable care lo mninlain Ihe curve 
where the accident occurred, the supreme 
court concluded thnt the trial court was 
correct in holding that such maintenance 
was not within the discretionary function 
eiceplion Stale v. Aldsitt. 498 I* 2d 712 
(Alaska 19721

Installation of guardra il at highway 
site. — The question of whether or not to 
install a guardrail at a highway site is one 
of policy, and an afTirmutive decision to go 
ahead with the installation has to be 
made at the discretionary level in order to 
advance the chain of events pi the opera­
tional stage Industrial Indem Co v 
Stale. 669 P 2d 561 (Alaska 198:11

IJnbility o f state for negligent w in­
ter highway maintenance. —  See State 
v Aliholt, 498 P 2d 712 (Alaska 1972).

In scone rircuinstances the stale w ill he 
held liable for dangerous highway condi­
tions caused hy ice ond snow accumula­
tion State v Abbott, 498 I* 2d 712 
(Alaska 19721.

To impose liability on the state for its 
negligent failure Pi maintain Alaska 
highways through the winter would not 
place an "impossible burden" on the state 
Stale v Abbott. 498 P 2d 712 (Alaska 
19721

In making a determination of negli­
gence by the atute in maintaining high- 
ways, all of the following fnctors would tie 
relevant Whether the state had notice of 
the dangerous condition, the length of 
lime the ice and anow hod been on the 
highway, the availability of men and 
equipment, and the amount of traffic on

the highway. Stale v. Abbott, 498 P.2d 
712 (Alaska 1972).

M arking and strip ing a portion of n 
highway do not involve broad basic policy 
decisions which come within llio "plan­
ning" category of decisions which aro ex­
pressly entrusted Pi a coordinate branch 
of government. State v. I'Anson, 629 P.2d 
188 (Alaska 19741.

No eroding of the separation of powers 
doctrine w ill result from a ruling that the 
functions of marking and striping a high­
way ate not within the ambit of the dis­
cretionary function exception of Alaska's 
Tort Claims Act. State v. I Anson, 629 
1’ 2d 188 (Alaska 1974).

Approving reconatructlon plana for 
road and railroad crossing. — Design 
decision made hy the state in approving 
reconstruction plans of a road nnd ra il­
road crossing were operational derisions 
which merely implemented tho basic pol­
icy formulation decision to build an over­
lapping road and crossing at that location. 
Johnson v. State, 636 P.2d 47 (Alnska 
1981).

Temporary reduction of speed lim it 
by trooper. —  Where a nlato trooper tem­
porarily reduced speed limits in response 
Pi rood hazards and subsequently ticketed 
a truck driver for exceeding the reduced 
lim it, even if  the trooper exceeded hia au­
thority, his mistake fit within the discre­
tionary function exception nnd both he 
and the state were immune from liability. 
Earth Movera of Fairbanks, Inc. v. State, 
691 P.2d 281 (Alaska 19841.

The design of an a irp lane taxiwny is 
not within the discretionary function ex­
ception, and therefore the aPitc may be 
held liable for negligence In the design of 
such a Laxiwny. JapHn A ir Lines Co. v. 
State, 628 P.2d 934 (Alaska 1981).

Negligent designs. —  The slate limy 
lie held liable for injuries which result 
from negligent designs. Japan Air Lines 
Co. v Slate. 628 I* 2d 934 (Alaska 1981).

Traffic signs. —  The decision whether 
or not to provide a traffic warning sign fa 
operational and hence not immune. John­
son v. State, 636 P.2d 47 (AUsks 1981).

Installation of flashing lights rather 
than traffic signal. —  Decision by De­
partment of Tranrporlation to install 
flashing red and yellow lights in lieu of a 
sequential traffic signal constituted a 
planning level decision entitling the state 
to immunity from liability based an that 
decision. Wainscott v. Slate, 642 P.2d 
1365 (Alaska 1982).

Negligent performance of Inapec-
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Don. —  Although the decision to inspect ii 
site is a discretionary act, the negligent 
performance of that inspection is a minis­
terial function und thus not immune. Ws' 
loco v. State, 667 P.2d 1120 (AIp 
1976).

Tho slate ia liable far a failure Pi en­
force safety regulations once it has under­
taken on inspection nnd bus discovered 
safety violations in (he course of that in- 
vcstigation. Wallace v, State, 667 P.2d 
1120 (Alasku 19701.

For case holding negligent porformunco 
of fire inspection of hotel o|i«rationol or 
ministerial net, and not immune, see 
Adorns v. State, 655 P.2d 235 (Alaska 
1976).

Operation and maintenance of sea- 
pinna dock. —  A decision concerning tho 
manner In which a oenplnno dock should 
lie operated nnd maintained is clearly nn 
operational decision; as such, it docB not 
fall within ihe discretionary function ex­
ception Pi government tort liability. 
Plnncirh v. State, 693 P. 2d B55 (Alaska 
1985).

A city nnd the stale were not immune 
from liability under AS (19.66 070(d)(2) 
nnd this section in an action alleging neg­
ligent breach of duty to keep n seaplane 
dock available Pi members of the public 
who wished to dock senplsnes. Plancicli v. 
Slate, 693 P.2d 856 (Alnsku 1986).

Negligent failure Pi institute dust 
control procedures. —  The stale was 
immune from tort liability, under the dis­
cretionary function immunity exception to 
(lie Tort Claims Act, in an action based on 
negligent failure Pi institute dust control 
procedures on the Dalton Highway. Free­
man v. State, 705 P.2d 918 (Alaska 1986).

Seizure of crab vessel for possession
of undersized k ing crab Sea State v.
Stanley, 606 l*2d 1284 (Alaska 19731

An action to enjoin a stale ofllcer 
from enforcing a statute or regulation 
which is alleged to lie unconstitutional ia 
not an action against the state for tho pur­
pose of Bovoroign immunity. Elheredge v. 
Bradley, 480 P.2d 414 lAlnskfi 19711.

State regulation of hunting —  The 
discretionary function exception of subsec­

tion (1) made the stale imiiiuno from tort 
dcim  for compensatory damages based on 
the state's failure to adopt subsistence 
brown bear hunting regulationa. Marry v. 
Slate, Sup, Cl. Op. No. 4076 (File No 
S-4C86), P. 2d (1994).

Personal Injuries Inflicted by bear. 
—  Tho Stale of Alaska is not immune 
from liubillly for personal Iqjuriea in­
flicted by a hear, when the hear Is at­
tracted to the site of the attack by garbngo 
that had accumulated on Stale-owned 
property. C'arlaon v. Stole, 698 P.2d 869 
(Alaska 1079).

Personal In jury of state employee on 
stale ferry. —  Tho express entry of 
Alaskn into the common carriage of pas. 
sengore nn navigalilo United States and 
international waters, its express submis­
sion to const guord regulations and juris­
diction, its consent to suit for personal in­
jury (regardless of how limited), taken to­
gether, evidenced waiver of l l t l i  amend­
ment immunity far a suit in federal court 
for the recovery of personal injuries suf­
fered hy n Btnte employee on n stale ferry, 
baaed nn unscawnrthinosa. C'ole v. Stale, 
DOT A Pub. Facilities, 621 F. Supp. 3 (D. 
Alnska 19841.

F ir ing  state employee for unconsti­
tutional reason. - When the state fires 
an employee for an unconstitutional rea­
son, thin nimmnta to unfair dealing aa ii 
■natter of low and gives rise to a contract 
claim which can be brought under this 
section. Slate v. Haley, 687 P2d 305 
(Alaska 1984).

Negligent prosecution of c ivil ac­
tion. —  PlninlifTs claim that this statute 
creates nn irrational distinction, in that it 
Imrn suits againat the elate for malicious 
prosecution while allowing suite for negli­
gent prosecution, falls, since Alaskn de­
clines to recognize tho tort of negligent 
prosecution of a civil action. Stephens v. 
State, Dep'l of Revenue, 746 P.2d 908 
(Alaska 1987).

Constructive discharge and Inten­
tional infliction of emotional distress 
upheld. —  See Cameron v. Beard, 864 
P.2d 538 (Alnska 1903).
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