


CS for H ouse Bill 428 (Jud)

by
The House Finance Committee

S p o n s o r  S t a t e m e n t

HB 428, by the House Finance Committee, allows the Commissioner of the 
Departm ent of Corrections to pursue the use of private facilities for any 
prisoner as long as security at the facility is consistent with the classification of 
the prisoners housed at the facility. It provides that the departm ent may enter 
into a lease purchase agreement with a private party to construct and operate 
a prison in the Third Judicial District. A group of employees from the 
Department of Corrections could be the private contractor if they bid 
competitively for the construction and operation of the facility.

Legislative Counsel advised us in an October 20, 1995 memorandum,
"while the statutory basis for authorizing use of private facilities for 
state prisoners is probably adequate, albeit barely, the regulations cited -- 
particularly 22 AAC 05.300(e) -- impose real obstacles to extensive use of 
privately-contracted facilities, whether in state or outside." [emphasis 
added)

This bill makes clear the legal authority of the Department of Corrections to 
house any prisoners in private facilities. This will reduce the possibility of 
litigation to resolve what might be considered an open question by some 
people.

HB 428 also annuls 22 AAC 05.300(e) that may act to limit the 
Commissioner's ability to use private facilities for prisoners other than those 
in furlough status or in correctional restitution centers. This could be done by 
adm inistrative action, but a statute will make legislative intent crystal clear.

The facility authorized by this legislation will
• include a maximum of 1000 beds
• be designed to allow expansion
• include housing for female prisoners
• not exceed construction costs of $100,000,000

• be constructed under a project labor agreement
• be accredited if state facilities are accredited
• will have correctional officers with the same training as state 

correctional officers
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W e n e e d  a d d itio n a l p r iso n  cap ac ity  in  A laska. T he D e p a r tm e n t of C o rrec tio n s  
re p o rts  th a t  it is reg u la r ly  ex ceed in g  th e  m a x im u m  a n d  em erg en cy  cap a c ity  
u n d e r  th e  C le a ry  A g re e m e n t by  o v e r 100 p riso n ers . It a lso  h a s  206 p r iso n e rs  in  
a c o n tra c t facility  in  A rizo n a . T his p ro p o sa l w ill a d d re s s  th o se  n e e d s  a n d  a t  a 
lo w er co s t to  th e  s ta te , b o th  in  the  o p e ra tin g  a n d  cap ita l b u d g e t. It w ill a lso  
b r in g  a lm o s t $6 m illio n  w e  sp e n d  o u ts id e  back  to  A laska, p ro v id in g  jobs fo r 
A la sk a n s  a n d  im p ro v in g  o u r  econom y.

T he s ta te  h a s  a n eed  to im p ro v e  its facilities fo r fem ale  p riso n e rs . W e h a v e  
fem ales h o u s e d  in  L em on  C reek , F a irb an k s , S ixth A v e n u e , a n d  H ig h la n d  
M o u n ta in  a n d  a re  c o n s ta n tly  o v e r c ro w d e d  a t the  M at-Su  P re tr ia l Facility . 
O n ly  H ig h la n d  M o u n ta in  w as d es ig n ed  to h o u se  b o th  m a les  a n d  fem ales. T he 
s ta te  n e e d s  to a d d re s s  th is  p ro b lem , a n d  HB 428 does th a t b y  re q u ir in g  th a t the 
n ew  facility  b e  d e s ig n e d  to h o u se  w om en .

T he H o u se  F in an ce  S u b co m m ittee  o n  C o rrec tio n s  h e ld  in te r im  h e a r in g s  on  
th e  to p ic  o f p r iv a tiz a tio n . It fo u n d  th a t m a n y  s ta te s  h a v e  e n te re d  in to  
a g re e m e n ts  w ith  th e  p r iv a te  sec to r to  co n s tru c t an d  o p e ra te  p riso n s . T h ey  
h a v e  b een  su ccessfu l in  re d u c in g  th e  costs  o f in ca rce ra tio n  a n d  h a v e  
m a in ta in e d  se c u rity  for re s id e n ts  o f th e  sta te .

Since F e b ru a ry  o f 1995, A laska  has  h ad  206 p riso n e rs  in  a p r iv a te  fac ility  in 
A rizo n a . W e h a v e  h ad  a p o s itiv e  experience . T he facility  h a s  o p e ra te d  
w ith o u t a n y  s ig n if ican t n eg a tiv e  inc id en ts . T he sav in g s  h a v e  b een  s ig n ifican t. 
T he d a ily  cost a t th e  A rizo n a  facility is $59.00 p e r  d ay  p e r  in m ate . A lask an  
facilities a v e ra g e  $107.00 p e r  d ay  p e r inm ate , n o t in c lu d in g  th e  cost o f 
c o n s tru c tio n  o r  o th e r  ca p ita l a p p ro p ria tio n s .

T he a d v a n ta g e  o f a p r iv a te  facility is sign ifican t. T here  is a s tro n g  p o ss ib ility  
th a t th e  p e r  d a y  cost o f a p r iv a te  facility  in A laska w ill be  w ith in  $10.00 o f th e  
cost o f th e  A rizo n a  facility . In  o th e r  s ta te s  w h e re  p riv a te  p r iso n s  h a v e  b een  
b u ilt, th e re  h a s  b een  a v e ry  p o s itiv e  effect on  s ta te  facilities. T he  e n try  of 
co m p e titio n  h a s  re d u c e d  the  cost o f m an y  s ta te  o p e ra te d  p riso n s .

A n e w  c o n tra c to r  can  b rin g  n ew  id eas  to o u r  s ta te . If it h a p p e n s  to e n d  u p  a 
n a tio n a l ch a in , it w ill b r in g  the  ex p erien ce  it g a in s  in m a n y  o th e r  s ta te s  a n d  
m an y  o th e r  facilities. If a n a tio n a l ch a in  team s u p  w ith  local c o n tra c to rs , w e  
w ill g e t th e  b en efit o f d e s ig n s  th a t w o rk  in p riso n s  an d  c o n s tru c tio n  
te ch n iq u es  th a t fit th e  A laska  e n v iro n m en t. W e a re  to ld  th a t a p r iv a te  sec to r 
c o n tra c to r  can  b eg in  se rv in g  p riso n e rs  as  so o n  as 18 m o n th s  a f te r  c o n tra c t 
a w a rd  a n d  se c u rin g  p ro p e r ty  for the facility.
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HB 428 responds to concerns raised by public employees at the interim 
hearings. It requires that the correctional officers in the private institution 
will be trained to the same standards as state correction officers. It also 
requires the private facility will be accredited by any standards required of 
state facilities. We believe that these two provisions will protect the integrity 
of the prison system while taking advantage of the lower costs and 
innovative m anagem ent techniques.

HB 428 requires the construction contractor build the facility under a project 
labor agreement, to assure the maximum possible Alaska hire.

HB 428
• Addresses the prison capacity problem
• Creates construction jobs
• Creates on going prison jobs for Alaskans
• Brings Alaskan money back into Alaska's economy
• Provides an innovative opportunity to address Alaska's needs
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M E M O R A N D U M

A l a s k a  S t a t e  L e g is l a t u r e  
H o u s e  o f  R e p r e s e n t a t iv e s

DATE: November 2, 1995

TO: Representative M ulder Representative Brown
Representative G. Davis Representative N avarre
Representative Rokeberg Senator Green

FROM: Denny DeWitt 
Phone 465-2647

RE: Information on Tennessee A udit of CCA Facility

Mr. Don Valesko, Business Manager, Public Employees Local 71 provided 
written testimony to the committee at the October 19 hearing. In it he offered 
criticism of the safety record of facilities operated by Corrections Corporation 
of America. He referred to a study released by the state of Tennessee. He 
stated,

"However, the privately run  CCA facility ranked lower on safety in the 
Tennessee audit ..."

I enclosed the Executive Summary of the referenced report, dated February 1, 
1995. Please note the bottom  of page ix, where you will find the following 
comment from the authors,

"We do not believe there v/as a significant security and safety 
performance difference among the three facilities during  the rated 
evaluation period."

I will be happy to copy the entire report at your request.

cc: Office of M anagement and Budget
Legislative Finance 
Departm ent of Corrections

A laska State C ai-itol; J uneau, A K  99801-1182 • Phone (907) -165-2647 • Fax (907) 465-3518 716 W. 4tii A venue; A nchorage , A K  99501-2133 • Phone (907) 258-8193 • Fax (907) 258-5511
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H o u s e  F i n a n c e  C o m m i t t e e  I n t r o d u c e s  P r i s o n  P r i v a t i z a t i o n  B illsFor Immediate Release: January 17, 1996 Contact: Ken Freeman (907)465-3801
J U N E A U  — L e g i s l a t i o n  t o  a l l o w  t h e  c o n s t r u c t i o n  a n d  o p e r a t i o n  o f  a  p r i v a t e  
p r i s o n  i n  A l a s k a  w a s  i n t r o d u c e d  b y  t h e  H o u s e  F i n a n c e  C o m m i t t e e  
W e d n e s d a y .  T h e  tw o  b i l l s  f a c i l i t a t i n g  t h i s  p r o c e s s  a r e  p a r t  o f  t h e  L e g i s l a t i v e  
L e a d e r s h i p ' s  R e n e w e d  C o m m i t m e n t .

T h e  f i r s t ,  H B  4 2 8 ,  d i r e c t s  t h e  D e p a r t m e n t  o f  C o r r e c t i o n s  ( D O C )  t o  
c o n t r a c t  w i t h  a  p r i v a t e  p a r t y  t o  c o n s t r u c t  a n d  o p e r a t e  a  p r i s o n  i n  
S o u t h c e n t r a l  A l a s k a ,  t h e  T h i r d  J u d i c i a l  D i s t r i c t .  T h e  s e c o n d ,  H B  4 2 9 ,  g i v e s  
D O C  l e g a l  a u t h o r i t y  t o  h o u s e  p r i s o n e r s  i n  p r i v a t e  f a c i l i t i e s .

" O u r  s t a t e  f a c i l i t i e s  a r e  f u l l  a n d  r e g u l a r l y  e x c e e d  m a x i m u m  c a p a c i t y .
W e  h a v e  d o u b l e  b u n k e d ,  u s e d  c o t s ,  a n d  s h i p p e d  2 0 6  p r i s o n e r s  t o  A r i z o n a .
W e  n e e d  a  f a c i l i t y  t o  h o u s e  f e m a l e  p r i s o n e r s  i n  a n  a p p r o p r i a t e  m a n n e r .
T h e s e  b i l l s  w i l l  a d d r e s s  t h o s e  p r o b l e m s  a t  a  l o w e r  c o s t  t h a n  w e  c o u l d  b y  
c o n s t r u c t i n g  m o r e  s t a t e  f a c i l i t i e s , "  s a i d  R e p r e s e n t a t i v e  E l d o n  M u l d e r .

D u r i n g  t h e  i n t e r im ,  t h e  H o u s e  F i n a n c e  S u b c o m m i t t e e  o n  C o r r e c t i o n s ,  
C h a i r e d  b y  R e p .  M u l d e r ,  h e l d  h e a r i n g s  o n  t h e  t o p i c  o f  p r i v a t i z a t i o n .

" T h e  C o m m i t t e e  f o u n d  t h a t  t h e r e  a r e  m a n y  o p p o r t u n i t i e s  f o r  t h e  s t a t e  
t o  s a v e  o n  i t s  c o s t  o f  i n c a r c e r a t i o i  a n d  p r o v i d e  t h e  s a m e  l e v e l  o f  p r o t e c t i o n  
t o  t h e  p u b l i c , "  s a i d  M u l d e r .

" M a n y  o t h e r  s t a t e s  a r e  c u r r e n t l y  c o n t r a c t i n g  w i t h  p r i v a t e  v e n d o r s  t o  
p r o v i d e  p r i s o n  s e r v i c e ,  i n c l u d i n g  T e x a s ,  O r e g o n ,  a s  w e l l  a s  t h e  F e d e r a l  
G o v e r n m e n t .  A l a s k a  h a s  a l s o  h a d  s u c c e s s  w i t h  p r i v a t e  c o n t r a c t i n g .
W e  c u r r e n t l y  h a v e  2 0 6  p r i s o n e r s  i n  a  p r i v a t e  p r i s o n  i n  A r i z o n a  a t  a  c o s t  o l  
$ 5 9 . 0 0  p e r  d a y ,  c o m p a r e d  t o  t h e  a v e r a g e  c o s t  o f  i n c a r c e r a t i o n  i n  A l a s k a  o l  
$ 1 0 7 . 0 0  p e r  d a y , "  s a i d  R e p r e s e n t a t i v e  N o r m  R o k e b e r g ,  w h o  s e r v e s  o n  t h e  
S u b c o m m i t t e e  o n  C o r r e c t i o n s .

R e p r e s e n t a t i v e  G a r y  D a v i s ,  w h o  i s  a l s o  a  m e m b e r  o f  t h e  S u b c o m m i t t e e ,  
n o t e d  p u b l i c  e m p l o y e e s  e x p r e s s e d  c o n c e r n s  t h a t  c o r r e c t i o n a l  o f f i c e r  
s t a n d a r d s  b e  m a i n t a i n e d  i n  e v e r y  p r i s o n  h o l d i n g  A l a s k a n  p r i s o n e r s .

" H B  4 2 8  r e q u i r e s  c o r r e c t i o n a l  o f f i c e r s  i n  a  p r i v a t e  p r i s o n  t o  m e e t  t h e  
S t a t e  o f  A l a s k a  t r a i n i n g  r e q u i r e m e n t s .  T h e  p r o p o s e d  l e g i s l a t i o n  a l s o  
r e q u i r e s  a n y  p r i v a t e  f a c i l i t y  t o  m a i n t a i n  t h e  s a m e  n a t i o n a l  a c c r e d i t a t i o n  
s t a n d a r d s  r e q u i r e d  o f  s t a t e  f a c i l i t i e s , "  s a i d  R e p r e s e n t a t i v e  D a v i s .

H B  4 2 8  r e q u i r e s  a  p r o j e c t  l a b o r  a g r e e m e n t  f o r  t h e  c o n s t r u c t i o n  o f  t h e  
n e w  f a c i l i t y .  M u l d e r  n u t c d  t h i s  w i l l  h e l p  a s s u r e  t h e  m a x i m u m  p o s s i b l e  
A l a s k a  h i r e .

" C o n s t r u c t i o n  a n d  o p e r a t i o n  o f  t h e  n e w  f a c i l i t y  i n  A l a s k a  w i l l  c r e a t e  
n e w  j o b s  f o r  A l a s k a n s , "  s a i d  M u l d e r .

Broadcast Note: An audio ac tua lity  is availab le from  Rep. E ldon M u lder by 
ca lling  1 -8 0 0 -4 7 8 -6 5 4 0 .
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M E M O R A N D U M  January 26, 1996

SUBJECT: CSHB 428(JUD), "O" version, relating to authority o f  the Department
o f  Corrections to contract for operation o f  correctional facilities and 
to lease-purchase agreement for construction and operation o f  a new 
correctional facility -- sectional analysis (W ork Order No, 9- 
LS1338\0)

T O : Representative Brian Porter, Chair
House Judiciary Committee 
Attn: Tom Meyer

F R O M : Jack C h epow eC ^^
LegislaltfWCopnsel

CSHB 428(JU D ) combined HB 428 and HB 429. House Bill 428 was prepared and offered 
as uncodified law  authorizing use o f  a lease-purchase agreement for the construction and 
operation o f  a new correctional facility, to be located in southcentral Alaska.

Current state law authorizes the commissioner o f  corrections to enter into an agreement with 
a third party for the latter to provide correctional facilities. House Bill 429 revises that 
authority and annuls an administrative regulation that limits the use o f  private third party 
correctional facility contractors.

Bill section 1: The bill section amends AS 33.30.031(a)
(1) to restate and expand the existing requirement that, when the com missioner 

proposes to enter into an agreement with a third party for the latter’s provision o f correctional 
facility services, the com missioner may do so only if  the degree o f  custody, care, and 
discipline to be offered by the third party provider meets the standards required by state law, 
including those imposed by court order;

(2) to authorize use o f  contracted third party provider services without lim itation by 
the nature o f  the prisoners' offenses—felony or misdemeanor—or by reference to prisoner 
custody classifications unless the security o f the facility is inconsistent with prisoner custody 
classifications, and to prohibit an administrative determination that restricts or limits use o f 
third party provider services under contract to rehabilitative or treatment purposes authorized 
by law.



Bill section 2: The bill section

(1) in its subsection (a), gives the notice and approval necessary for a lease-purchase 
agreement to initiate the project and sets out, in general terms, parameters applicable to the 
project's financing;

(2) in its subsection (b), sets out particulars applicable to other facets of the project 
including population housing perspectives, a requirement that the project be constructed 
under a project labor agreement, and a prohibition on direct state operation of the 
correctional facility with specific exceptions;

(3) in its subsection (c), describes the circumstances under which persons employed 
by the contractor as correctional officers may be required to meet the requirements of the 
Alaska Police Standards Council (AS 18.65) that are applicable to correctional officers 
employed by the state and its municipalities;

(4) in its subsection (d), describes the circumstances and limitations on the 
circumstances under which the state may require that the correctional facility gain 
accreditation; and

(5) in its subsection (e), declares that the measures section 1(a) "constitutes the notice 
and approval required by AS 36.30.085" for lease-purchase agreements that are entered into 
by the siate.

Bill section 3: The bill section declares that the Act is not intended to preclude or prevent 
operation of the correctional facility by a private third-party contractor composed of persons 
employed by the Department of Corrections.

Bill section 4: The regulation proposed to be annulled, 22 AAC 05.300(c), limits the use of 
contract facilities to contract housing for confinement of prisoners convicted of 
misdemeanors. Since amendment of AS 33.30.031(a)(3)(B) made by bill section 1 would 
allow for use of contracted facilities for convicted felons, the regulation would be 
inconsistent with the relevant statute.

Representative Brian Porter
January 26, 1996
Page 2
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D I V I S I O N  O F  L E G A L  A N D  R E S E A R C H  S E R V I C E S  ^  ^

M E M O R A N D U M  October 20, 1995

SUBJECT: Private prisons (Work Order No. 9-LS1323\A)

TO: Representative Eldon Mulder

FROM: John B. Chenoweth
Legislative Counsel

This is by way of response to your inquiry concerning the use of privately-operated 
correctional facilities. The statutes and Department of Corrections' regulations usually refer 
to these as "contract facilities."

I

I am satisfied that the current set of statutes provides a minimally sufficient basis for 
Department of Corrections officials to house inmates in private contract facilities.1' The

11 Under AS 33.30.031,

(a) The commissioner shall determine the availability of state correctional 
facilities suitable for the detention and confinement of persons held under authority 
of state law or under agreement entered into under (e) of this section. If the 
commissioner determines that suitable state correctional facilities are not 
available, the commissioner may enter into an agreement with a public or 
private agency to provide necessary facilities. Correctional facilities provided 
through agreement with a public agency for the detention and confinement of persons 
held under authority of state law may be in this state or in another state. Correctional 
facilities provided through agreement with a private agency must be located in 
this state unless the commissioner finds in writing that (1) there is no other 
reasonable alternative for detention in the state; and (2) the agreement is 
necessary because of health or security considerations involving a particular 
prisoner or class of prisoners, or because an emergency of prisoner 
overcrowding is imminent. The commissioner may not enter into an agreement with 
an agency unable to provide a degree of custody, care, and discipline similar to that 
required by the laws of this state.

(con tinued . . . )



specific limitations imposed on private contract facilities should have your review to 
ascertain whether the constraints are too demanding. So, for example, AS 33.30.031(a) 
favors use o f  in-state private contract facilities over those located outside Alaska. 
AS 33.30.031 (c) requires that the services o f a private contract facility provider be obtained 
by competitive bid. Other constraints are imposed by department regulation. Under 22 AAC 
05.252(a), a prisoner will be transferred to a private contract facility outside Alaska if  "a 
determ ination is made that the prisoner's rehabilitation or treatment would not be 
substantially impaired by the transfer," while, under 22 AAC 05.300(e),

[correctional facilities provided through agreement with a private agency 
will be in this state, and will only be used to involve a prisoner in a  program 
established under AS 33.30.091 - 33.30.131 or 33.30.151 - 33.30.181, or to 
confine a prisoner convicted o f a misdemeanor.

My instincts tell me that, while the statutory basis for authorizing use o f private facilities for 
state prisoners is probably adequate, albeit barely, the regulations cited-particularly 22 AAC 
05.300(e)--impose real obstacles to extensive use o f  privately-contracted facilities, whether 
in state or outside.

II

To your second question, relating to encouraging use o f private construction and operation 
o f  prisons:

I don’t have any particular insight into this matter. I can share with you the benefit o f some 
reading and research on the topic as related to contracts relating to state, as distinguished 
from county or local government, correctional facilities.

N ew  M exico was among the first o f  the states to call for construction and operation o f  a 
prison facility under contract. A 1985 law authorizes its corrections department to contract 
for the construction o f a private facility to house that state's "special incarceration alternative 
program" and a ^.parate provision authorizes the department to contract for the operation o f 
a  facility to house adult female inmates. Apparently in an effort to get its corrections 
department to move in the area of privately contracted construction and operation, in 1988, 
the N ew  Mexico legislature appropriated one million dollars for expenditure "to contract for 
the operation o f a two-hundred bed facility for housing female inmates . . .  ." So, having 
given the department private facility contracting authority, New Mexico legislators used the

Representative Eldon Mulder
October 20, 1995
Page 2

1/(...continued)

(c) Notwithstanding AS 36.30.300, an agreement with a private agency to 
provide necessary facilities under (a) o f  this section must be based on com petitive 
bids.



appropriation process in an effort to secure operation o f at least one facility by a private 
contractor.

The State o f  Tennessee adopted, in 1986, a comprehensive "Private Prison Contracting Act."
Subsequent amendment o f  the Act assured a substantial amount o f leg islaw e branch 

oversight o f  requests for proposals and contracts for contracted prisons. Looking only at the 
text o f  that Act, it appears that Tennessee legislators were prepared to work with persons in 
the state's executive branch who had responsibility or authority for private contract operation 
in he  field o f  corrections, but wanted to try to assure at key stages that state responsibility 
was not, in effect, surrendered.

The experience o f these two jurisdictions is useful. First, my sense is that, if you really want 
to shift some responsibility for corrections operations to the private sector, Alaska probably 
needs to consider and enact a comprehensive private prison contracting measure. The 
Tennessee Act may be a useful model, but the Alaska measure ought also to address a host 
o f  problem s such as the degree o f delegation, responsibility for programs, liability, 
em ploym ent security, dispute resolution, performance monitoring, sanctions, and the 
em ployees' working conditions, including, particularly, the right o f  employees o f  the 
contractor to strike. That measure needs to take into consideration, as well, the state's 
existing obligations under the Final Settlement Agreement and Order in the principal 
decision in this state relating to conditions o f incarceration, C le ry  v. Smith.

N ew  M exico’s use o f an appropriation measure to "force" or require state action in the area 
o f  private contracting is also deserving of consideration. I would guess that, by withholding 
an appropriation to the Department of Corrections on a line-by-line basis for wages and 
benefits and other appropriations objects, and placing an amount in the contractual line with 
accompanying language indicating the intent to use the money for contracted purposes, you 
w ould send a sufficient message to the administration that the operation o f a particular 
facility or facilities should be made the subject o f a contract.

Finally, as to private construction o f a prison facility, consider-as the last two 
adm inistrations have done in other fields-the use o f  certificates o f participation or similar 
form o f  lease financing arrangement, for which the legislature retains substantial approval 
authority under AS 36.30.085. As you no doubt know, in the quite recent past the initiative 
for lease financing arrangements has rested with the administration. But I can think o f  no 
reason why the legislature could not take advantage o f the lease-financing provisions and use 
them  to require the Department o f Corrections to shift to private contractors for the 
construction and operation o f new facilities, as the legislature may direct.

Representative Eldon Mulder
October 20, 1995
Page 3
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M E ,\1 Q R A N D U M February 2, 1996

SUBJECT: Project labor agreement component o f draft CSHB 428( ) 
(Work Order No. 9-LS1338\R)

TO: Representative Brian Porter, Chair 
House Judiciary Committee

Our Thursday conversa

FROM:

o f  CSH B 428. After that conversation, you provided me copies o f  two 1990 opinions o f 
A ssistant Attorney General Carolyn Jones. The opinions raised objections to proposed 
project labor agreement language by the Alaska Energy Authority. Ms. Jones' objections 
were based on (1) perceived inconsistencies with the state's Procurement Code, AS 36.30, 
and (2) objections o f  constitutional magnitude based on the decision in State v. F.nserch 
Alaska Construction. Inc.. 787 P.2d 624 (Alaska 1989), wherein the Alaska Supreme Court 
struck down the state's regional preference law (AS 36.10.160) as a violation o f  the equal 
protection clause o f  the Alaska Constitution.

The decision in Enserch relied on an earlier decision, Lvnden Transport. Inc. v. State. 532 
P.2d 700 (Alaska 1975). In Lvnden Transport, the Alaska Supreme Court determined that 
discrim ination between state residents and state nonresidents based solely on the object o f  
assisting the one class over the other economically could not be upheld under the state equal 
protection clause. However, since Lvnden Transport, the legislature and the voters have 
enacted article I. section 23 as part o f the Alaska Constitution, permitting the giving o f  
preferences to residents over non-residents. Adoption o f article I, section 23 arguably 
undercuts the court's reliance on the state constitutional equal protection provision as the 
basis to invalidate a residence preference over non-residents. It does not invalidate or set 
aside the equal protection provision as the basis to invalidate a preference among state 
residents who are also residents o f  economically distressed zones, nor does it avoid 
application o f the alternative federal constitutional provision, the federal privileges and 
im m unities clause.

CSHB 428 is silent on resident/nonresident distinctions, though it does require the project 
labor agreement to include a provision that hiring for the correctional facility's construction 
is to proceed under a local union hiring hall requirement.



Representa tive B rian Porter
February 2, 1996
Page 2

As to project labor agreements, the leading decision apparently is Building and Construction 
Trades Council o f the. Metropolitan District v. Associated Builders and Contractors o f 
Mass. R.I.. Inc.. -- U.S. 122 L.Ed.2d 565. 113 S.Ct. 1190 (1993). Because o f the length 
o f the caption, the decision is often called the "Boston Harbor" case. In that decision, the 
court approved the legality of a union-only pre-hire agreement for the Boston Harbor cleanup 
project against a pre-emption challenge that cited the National Labor Relations Act. The 
court determined that, when the state acts as the owner o f a construction project, it is free to 
implement that kind of a pre-hire agreement entered into by the parties. The project labor 
agreement in CSHB 428 is differently structured. If it survives at all, it will surely survive 
only if  the state can show that it is, as in the "Boston Harbor" decision, the owner o f  the 
construction project. Of course, as CSHB 428 is structured, the state is not the project owner 
at the outset: it becomes the owner at some future point. Whether that is enough to fulfill the 
"state-as-projeet-owner" rationale on which the "Boston Harbor" decision turned remains to 
be seen. So that a court does not lose sight o f the eventuality o f state ownership o f the 
correctional facility to be constructed. I have so noted in the extended "project labor 
agreement" provision as redrafted.

JBC:klb 
96-054.klb
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M E M O R A N D U M  January 22, 1996

SUBJECT: House Bill 428, lease-purchase agreement for construction and 
operation of a new correctional facility — sectional analysis 
(Work Order No. 9-LS13 3 8\K)

TO:

FROM:

Representative Eldon Mulder, Vice-Chair 
House Finance Committee 
ATTN: Dennis DeWitt

Jack Chenoweth 
Legislate

House Bill 428 is prepared and offered as uncodified law authorizing use of a lease-purchase 
agreement for the construction and operation of a new correctional facility, to be located in 
southcentral Alaska.

Bill section 1: The bill section

(1) in its subsection (a), gives the notice and approval necessary for a lease-purchase 
agreement to initiate the project and sets out, in general terms, parameters applicable to the 
project's financing;

(2) in its subsection (b), sets out particulars applicable to other facets of the project 
including population housing perspectives, a requirement that the project be constructed 
under a project labor agreement, and a prohibition on direct state operation of the 
correctional facility with specific exceptions;

(3) in its subsection (c), describes the circumstances under which persons employed 
by the contractor as correctional officers may be required to meet the requirements of the 
Alaska Police Standards Council (AS 18.65) that are applicable to correctional officers 
employed by the state and its municipalities;

(4) in its subsection (d), describes the circumstances and limitations on the 
circumstances under which the state may require that the correctional facility gain 
accreditation; and



(5) in its subsection (e), declares that the measures section 1(a) "constitutes the notice 
and approval required by AS 36.30.085" for lease-purchase agreements that are entered into 
by the state.

Bill section 2: The bill section declares that the Act is not intended to preclude or prevent 
operation of the correctional facility by a private third-party contractor composed of persons 
employed by the Department of Corrections.

Representative Eldon Mulder
January 22, 1996
Page 2
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M E M O R A N D U M January 22, 1996

S U B JE C T : House Bill 429, relating to authority o f  the Department o f Corrections 
to contract for operation o f  correctional facilities -- sectional analysis 
(W ork Order No. 9-LS1337\C)

T O : Representative Eldon Mulder, Vice-Chair 
House Finance Committee 
ATTN: Dennis DeW itt

F R O M :

Current state law authorizes the commissioner o f  corrections to enter into an agreement with 
a third party for the latter to provide correctional facilities. House Bill 429 revises that 
authority and annuls an administrative regulation that limits the use o f  private third party 
correctional facility contractors.

Bill section 1: The bill section amends AS 33.30.031(a)
(1) to restate and expand the existing requirement that, when the commissioner 

proposes to enter into an agreement with a third party for the latter’s provision o f  correctional 
facility services, the commissioner may do so only if  the degree o f  custody, care, and 
discipline to be offered by the third party provider meets the standards required by state law, 
i,'.wluding those imposed by court order;

(2) to authorize use o f  contracted third party provider services without limitation by 
the nature o f  the prisoners' offenses—felony or misdemeanor—or by reference to prisoner 
custody classifications unless the security o f  the facility is inconsistent with prisoner custody 
classifications, and to prohibit an administrative determination that restricts or limits use o f  
third party provider services under contract to rehabilitative or treatment purposes authorized 
by law.

Bill section 2: The regulation proposed to be annulled, 22 AAC 05.300(c), limits the use o f 
contract facilities to contract housing for confinement o f  prisoners convicted o f  
misdemeanors. Since amendment o f  AS 33.30.031(a)(3)(B) made by bill section 1 would 
allow  for use o f contracted facilities for convicted felons, the regulation would be 
inconsistent with the relevant statute.

JBCrklb
96-016.klb
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N o v e m b e r  3 ,  1 9 8 1

G e r a l d  W i l k e r s o n  
L e g i s l a t i v e  A u d i t o r  
D i v i s i o n  o f

L e g i s l a t i v e  A u d i t  
P o u c h  W
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  M r .  W i l k e r s o n :

Y o u  h a v e  r e q u e s t e d  a n  o p i n i o n  f r o m  t h i s  o f f i c e
c o n c e r n i n g  a n  a g r e e m e n t  b e t w e e n  t h e  S t a t e  o f  A l a s k a  a n d  
P h i l l i p s  P e t r o l e u m  C o m p a n y  f o r  t h e  s a l e  o f  r o y a l t y  g a s  
p r o d u c e d  f r o m  t h e  N o r t h  C o o k  I n l e t  f i e l d .  O n  A p r i l  1 1 ,  
1 9 7 7 ,  t h e  c o m m i s s i o n e r  o f  t h e  D e p a r t m e n t  o f  N a t u r a l  R e ­
s o u r c e s  e n t e r e d  i n t o  s e p a r a t e  a g r e e m e n t s  w i t h  P h i l l i p s  
P e t r o l e u m  C o m p a n y  a n d  t h e  A l a s k a  P i p e l i n e  C o m p a n y  f o r  t h e  
s a l e  o f  C o o k  I n l e t  r o y a l t y  g a s  t o  t h e  A l a s k a  r * i p e l i n e  
C o m p a n y .  A l a s k a  P i p e l i n e  C o m p a n y  a g r e e d  t j  L a k e  a s  m u c h  o f  
t h e  S t a t e ' s  r o y a l t y  s h a r e  o f  g a s  a s  i t  c o u l d  s e l l  t o  i t s  
c u s t o m e r s .  U n d e r  t h e  o t h e r  a g r e e m e n t ,  P h i l l i p s  a g r e e d  t o :

[ P ] u r c h a s e  f r o m  t h e  S t a t e  f r o m  t i m e  t o  t i m e  
t h o s e  v o lu m e s  w h i c h  A PC  i s  u n a b l e  t o  t a k e .  
F o r  s u c h  v o lu m e s  w h i c h  i t  p u r c h a s e s  f r o m  
t h e  S t a t e ,  L e s s e e  w i l l  p a y  t h e  S t a t e  a  
p r i c e  e q u a l  t o  t h a t  a m o u n t  w h i c h  L e s s e e  
w o u l d  h a v e  o t h e r w i s e  p a i d  t o  t h e  S t a t e  a s  
r o y a l t y  i f  t h e  S t a t e  h a d  n o t  e l e c t e d  t o  
r e c e i v e  i t s  r o y a l t y  g a s  i n - k i n d  a n d  L e s s e e  
w i l l  n o t  c h a r g e  t h e  S t a t e  f o r  g a t h e r i n g  
o r  c o m p r e s s i n g  s u c h  v o lu m e s  o f  g a s  o r  f o r  
o t h e r  c h a r g e s  u n d e r  t h i s  A g r e e m e n t .

B o t h  a g r e e m e n t s  i n c l u d e  p r o v i s i o n s  w h i c h ,  i n  e f f e c t ,  p r e ­
c l u d e  a d j u s t m e n t s  t o  b i l l i n g s  m o r e  t h a n  tw o  y e a r s  a f t e r  t h e  
d a t e  o f  p a y m e n t .

O n  A p r i l  2 2 .  1 9 7 7 ,  t h e  g o v e r n o r  t r a n s m i t t e d  a  
r e s o l u t i o n  t o  t h e  l e g i s l a t u r e ’ r e q u e s t i n g  a p p r o v a l  o f  t h e  
s a l e  o f  r o y a l t y  n a t u r a l  g a s  f r o m  t h e  N o r t h  C o o k  I n l e t  f i e l d



G e r a l d  W i l k e r s o n
J - 6 6 - 1 5 9 - 8 2

N o v e m b e r  3 ,  1 9 8 1
P a g e  2

t o  t h e  A l a s k a  P i p e l i n e  C o m p a n y .  T h e  g o v e r n o r ' s  l e t t e r  t o  
t h e  l e g i s l a t u r e  d i d  n o t  r e q u e s t  a p p r o v a l  o f  t h e  P h i l l i p s  
P e t r o l e u m  C o m p a n y  a g r e e m e n t  b e c a u s e  " i t  d o e s  n o t  i n v o l v e  a  
s a l e  o f  r o y a l t y  g a s . "  T h e  1 9 7 7  l e g i s l a t i v e  s e s s i o n  a p p r o v e d  
L e g i s l a t i v e  R e s o l v e  1 0 4  f o r  t h e  s a l e  o f  r o y a l t y  g a s  t o  t h e  
A l a s k a  P i p e l i n e  C o m p a n y .  T h e  l e g i s l a t u r e  d i d  n o t  a d d r e s s  
t h e  a g r e e m e n t  b e t w e e n  P h i l l i p s  a n d  t h e  S t a t e .  Y o u  h a v e  
a s k e d  tw o  q u e s t i o n s :

1 .  P h i l l i p s  P e t r o l e u m ,  d e s p i t e  t h e  g o v e r n o r ' s  
s t a t e m e n t ,  d i d  a c q u i r e  r o y a l t y  g a s  d u r i n g  
t h e  p e r i o d  A p r i l  1 1 ,  1 9 7 7  t h r o u g h  D e c e m ­
b e r  3 1 ,  1 9 7 9 .  S h o u l d  t h e s e  a c q u i s i t i o n s  
b e  c o n s i d e r e d  u n d e r  t h e  A p r i l  1 1 ,  1 9 7 7  
c o n t r a c t  a n d  t h e r e f o r e  s u b j e c t  t o  t h e  p r o ­
v i s i o n s  o f  A S 3 8 . 0 6 . 0 5 0  a n d  A S 3 8 . 0 6 . 0 5 5  
o r  s h o u l d  t h e  a c q u i s i t i o n s  b e  c o n s i d e r e d  
a s  i n - v a l u e  t r a n s a c t i o n s  s u b j e c t  t o  t h e  
p r o v i s i o n s  o f  t h e  s t a n d a r d  l e a s e  e n t e r e d  
i n t o  b e t w e e n  t h e  p r o d u c e r  ( P h i l l i p s )  a n d  
t h e  S t a t e ?

2 .  A s s u m in g  t h e  c o n t r a c t  p r e v a i l s ,  d o e s  t h e  
i n c l u s i o n  i n  t h e  c o n t r a c t  o f  A r t i c l e  1 0 . 3 ,  
r e s t r i c t i n g  t h e  a d j u s t m e n t  o f  p r i c e s  f o r  
r o y a l t y  g a s  t o  tw o  y e a r s  f o l l o w i n g  p a y m e n t ,  
v i o l a t e  A S  0 9 . 0 1 . 1 2 0 ,  t h u s  m a k i n g  t h e  c o n ­
t r a c t  v o i d ?

D e s p i t e  a n y  c o n t r a r y  a d v i c e  w e m a y  h a v e  g i v e n  t o  
t h e  g o v e r n o r ,  w e  b e l i e v e  t h a t  t h e  P h i l l i p s  a g r e e m e n t  i s  a n  
a g r e e m e n t  o r  o t h e r  d i s p o s i t i o n  w i t h i n  t h e  m e a n i n g  o f  A S 
3 8 . 0 6 . 0 5 5 ( a )  , “ w h i c h  a t  t h e ' t i m e  o f  t h e  a g r e e m e n t  p r o v i d e d :

N o  s a l e ,  e x c h a n g e ,  o r  o t h e r  d i s p o s i t i o n  
o f  o i l  o r  g a s  o r  o f  t h e  r i g h t s  o r  w a i v e r  
o f  t h e  r i g h t s  t o  r e c e i v e  f u t u r e  p r o d u c t i o n  
o f  r o y a l t y  o i l  o r  g a s  n e e d  b e  m a d e  b y  t h e  
c o m m i s s i o n e r  o f  n a t u r a l  r e s o u r c e s  u n d e r  
A S 3 8 . 0 5 . 1 8 3  w i t h o u t  t h e  p r i o r  a p p r o v a l  
o f  t h e  l e g i s l a t u r e  b y  a  c o n c u r r e n t  r e s o ­
l u t i o n  c o n c u r r e d  i n  b y  a  m a j o r i t y  o f  t h e  
m e m b e r s  o f  e a c h  h o u s e  . . .



1 /  A l t h o u g h  b r i e f e d  a n d  a r g u e d ,  t h e  A l a s k a  S u p r e m e  C o u r t
( d e c l i n e d  t o  a d d r e s s  t h i s  i s s u e  i n  M c K in n o n  v .  A l p e t c o , . , ______
P . 2 d  , S l i p  O p i n i o n  N o .  2 4 1 3  ( A l a s k a ,  S e p t e m b e r  1 9 ,  
1 9 8 1 ) .

2 /  A l t h o u g h  t h e  a d m i n i s t r a t i o n  h a s  t a k e n  t h e  p o s i t i o n  t h a t  
t h e  r e q u i r e m e n t  o f  s u b s e q u e n t  a p p r o v a l  v i o l a t e s  s e p a r a t i o n  
o f  p o w e r s ,  a s  a  m a t t e r  o f  c o m i t y  i t  h a s  u s u a l l y  m a d e  s u c h  
a p p r o v a l s  a  r e q u i r e m e n t  a s  a  m a t t e r  o f  c o n t r a c t .  C f . 
C o n t i n e n t a l  I n s u r a n c e  C o .  v .  B a y l e s s  & R o b e r t s ,  I n c . ,  5 4 8  
P . 2 d  3 9 8 ,  4 1 1  ( A l a s k a  1 9 7 6 ) .

N o v e m b e r  3 ,  1 9 8 1  
P a g e  3

R e c e n t  a m e n d m e n t s  t o  A S  3 8 . 0 6 . 0 5 5  h a v e ,  a m o n g  o t h e r  i t e m s ,  
c h a n g e d  t h e  r e q u i r e m e n t  o f  a p p r o v a l  b y  c o n c u r r e n t  r e s o l u t i o n  
t o  a p p r o v a l  b y  e n a c t i n g  l e g i s l a t i o n .

E v e n  t h o u g h  t h e  p r i c e  t e r m  i s  n o m i n a l l y  t h e  s a m e  
a s  i f  t h e  S t a t e  h a d  t a k e n  t h e  g a s  i n - v a l u e ,  t h e  o b l i g a t i o n s  
a s s u m e d  b y  P h i l l i p s  u n d e r  t h e  a g r e e m e n t  d i f f e r  i n  m a t e r i a l  
w a y s  f r o m  t h e  o b l i g a t i o n s  P h i l l i p s  w o u ld  b e  s u b j e c t  t o  i f  
t h e  S t a t e  t o o k  t h a t  g a s  i n - v a l u e .  T h e  s i g n i f i c a n t l y  s h o r t e r  
a u d i t  a n d  a d j u s t m e n t  p e r i o d  n o t e d  i n  y o u r  r e q u e s t  i s  o n e  
s u c h  d i f f e r e n c e .  T h e  b r o a d  l a n g u a g e  o f  A S  3 8 . 0 6 . 0 5 5 ( a )  
i n d i c a t e s  t h a t  s i g n i f i c a n t  c h a n g e s  f r o m  a  s t r a i g h t  i n - v a l u e  
t a k i n g  a r e  s u b j e c t  t o  t h e  s t a t u t o r y  p r o v i s i o n s .  We b e l i e v e  
t h a t  t h e r e  a r e  s i g n i f i c a n t  d i f f e r e n c e s  b e t w e e n  a n  i n - v a l u e  
t a k i n g  a n d  t h e  a r r a n g e m e n t  s e t  f o r t h  i n  t h e  P h i l l i p s  a g r e e m e n t .

We d o  n o t  b e l i e v e ,  h o w e v e r ,  t h a t  t h e  P h i l l i p s  
a g r e e r  ^ n t  i s  i n v a l i d .  I t  i s  o u r  o p i n i o n  t h ’ t  A S 3 8 . 0 6 . 0 5 5  
w a s  u n c o n s t i t u t i o n a l ,  a n d  t h a t  t h e  f a i l u r e  t o  s e c u r e  l e g i s ­
l a t i v e  a p p r o v a l  d i d  n o t  i n v a l i d a t e  a n  o t h e r w i s e  v a l i d  a g r e e ­
m e n t .  W e w o u ld  n o t e ,  h o w e v e r ,  t h a t  t h e  A l a s k a  S u p r e m e  C o u r t  
h a s  n o t  r u l e d  o n  t h i s  q u e s t i o n . 1 /
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I n  a p p r o v i n g - i n d i v i d u a l  c o n t r a c t s ,  t h e  l e g i s l a t u r e  
d o e s  n o t  e x e r c i s e  a  l a w m a k i n g  f u n c t i o n .  C o n s e q u e n t l y ,  i n  
t h e  a b s e n c e  o f  a  c o n s t i t u t i o n a l  g r a n t  o f  s u c h  p o w e r  o r  s o m e  
u n i q u e  c i r c u m s t a n c e  t h a t  w e  c a n n o t  p r e s e n t l y  c o n t e m p l a t e ,  a  
s t a t u t e  r e q u i r i n g  l e g i s l a t i v e  a p p r o v a l  o f  a n  i n d i v i d u a l  
c o n t r a c t  i s  a  v i o l a t i o n  o f  t h e  s e p a r a t i o n  o f  p o w e r s . 2 /  S e e  
C h a d h a  v .  I m m i g r a t i o n  a n d  N a t u r a l i z a t i o n  S e r v i c e .  6 3 ^  F . 2 d "
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4 0 8  ( 9 t h  C i r .  1 9 8 0 )  ( " C h a d h a " ) . 3 /  I n  P u b l i c  D e f e n d e r  A g e n c y  
v .  S u p e r i o r  C o u r t ,  T h i r d  J u d i c i a l  D i s t r i c t , 5 3 4  P . 2 d  9 4 7  
T A l a s k a  1 9 1 5 ) ,  t h e  A l a s k a  S u p r e m e  C o u r t  h e l d  t h a t  t h e  
d o c t r i n e  o f  s e p a r a t i o n  o f  p o w e r s ,  t h o u g h  n o t  e x p r e s s l y  s e t  
o u t  i n  t h e  A l a s k a  C o n s t i t u t i o n ,  i s  c l e a r l y  i m p l i e d .  S e e  
a l s o  M i n u t e s  o f  t h e  A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n  1 9 5 5 -  
5 6 ,  a t  2 2 2 8 - 2 9 .  F u r t h e r m o r e ,  t h e  c o u r t  h a s  e x p r e s s l y  
r e c o g n i z e d  t h a t  i t  w a s  a  p u r p o s e  o f  t h e  f r a m e r s  o f  t h e  
A l a s k a  C o n s t i t u t i o n  t o  c r e a t e  a  s t r o n g  e x e c u t i v e  b r a n c h  o f  
g o v e r n m e n t .  B r a d n e r  v  H a m m o n d , 5 5 3  P . 2 d  1  ( A l a s k a  1 9 7 6 ) .

G e n e r a l l y ,  t h e  l e g i s l a t u r e ' s  d u t y  i s  t o  m a k e  l a w s ,
n o t  t o  e n f o r c e  t h e m .  I n  S p r i n g e r  v .  P h i l i p p i n e  I s l a n d s , 2 2 7  
U . S .  1 9 8  ( 1 9 2 8 ) ,  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  d e f i n e d  
l e g i s l a t i v e  p o w e r s  a s  f o l l o w s :

L e g i s l a t i v e  p o w e r ,  a s  d i s t i n q u i s h e d  
f r o m  e x e c u t i v e  p o w e r  i s  t h e  a u t h o r i t y  
t o  m a k e  l a w s , b u t  n o t  t o  e n f o r c e  t h e m  
o r  a p p o i n t  a g e n t s  c h a r g e d  w i t h  s u c h  
e n f o r c e m e n t .

2 7  U . S .  a t  2 0 2 .  I n  M i t c h e l l  C o a l  & C o . v .  P e n n s y l v a n i a  
R a i l r o a d  C o . , 2 3 0  U .3 " !  2 4 7  ( 1 9 1 3 ) ,  J u s t i c e  P i t n e y  d i s s e n t i n g  
s t a t e d :

L e g i s l a t i o n  c o n s i s t s  i n  l a y i n g  d o w n  l a w s  
o r  r u l e s  f o r  t h e  f u t u r e ;  a d m i n i s t r a t i o n  
h a s  t o  d o  w i t h  t h e  c a r r y i n g  o u t  o f  t h e s e  
l a w s  i n t o  e f f e c t ,  t h e i r  p r a c t i c a l  a p p l i ­
c a t i o n  t o  c u r r e n t  a f f a i r s  b y  w a y  o f  m a n ­
a g e m e n t  a n d  o v e r s i g h t  i n c l u d i n g  i n v e s t i ­
g a t i o n ,  r e g u l a t i o n  a n d  c o n t r o l ,  i n  
a c c o r d a n c e  w i t h ,  a n d  i n  e x e c u t i o n  o f ,  
t h e  p r i n c i p l e s  p r e s c r i b e d  b y  t h e  l a w ­
m a k e r  . . .

3 /  T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a s  r e c e n t l y  a g r e e d  t o  
r e v i e w  t h e  d e c i s i o n  o f  t h e  9 t h  C i r c u i t  i n  C h a d h a . E v e n  i f  
t h e  C o u r t  r e v e r s e s  C h a d h a  u n d e r  t h e  U n i t e d  S t a t e s  C o n s t i ­
t u t i o n ,  h o w e v e r ,  w e b e l i e v e  t h a t  t h e  a n a l y s i s  s t i l l  h o l d s  
u n d e r  t h e  A l a s k a  C o n s t i t u t i o n ,  w i t h  i t  d e s i g n  f o r  a  s t r o n g  
e x e c u t i v e .  E . g . . B r a d n e r  v .  H a m m o n d , 5 3 3  P . 2 d  1 ,  3 ,  n . 3  
( A l a s k a  1 9 7 6 ) .
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I n  S t o c k m a n  v .  L e d d y , 1 2 9  P .  2 2 0  ( C o l o .  1 9 1 2 )  t h e  S u p r e m e  
C o u r t  o f  C o l o r a d o  d e c l a r e d :

I n  o t h e r  w o r d s ,  t h e  G e n e r a l  A s s e m b ly  
n o t  o n l y  p a s s e d  a n  a c t  - -  t h a t  i s ,  
m a d e  a  l a w  - -  b u t  i t  m a d e  a  j o i n t  
c o m m i t t e e  o f  t h e  S e n a t e  a n d  t h e  H o u s e  
a s  i t s  e x e c u t i v e  a g e n t  t o  c a r r y  o u t  
t h a t  l a w .  T h i s  i s  a  c l e a r  a n d  c o n ­
s p i c u o u s  a t t e m p t  b y  t h e  G e n e r a l  A s s e m ­
b l y  t o  c o n f e r  e x e c u t i v e  p o w e r  u p o n  a  
c o l l e c t i o n  o f  i t s  ow n  m e m b e r s .

1 2 9  P .  a t  2 2 3 .  S e e  a l s o ,  1 9 7 6  O p .  A t t ' y  G e n .  N o .  2 8  ( J u l y  
2 2 ,  1 9 7 6 ) .

T h e  l e g i s l a t u r e  h a s  e s t a b l i s h e d  a  p r o c e d u r e  a n d  a  
s e t  o f  c r i t e r i a  a p p l i c a b l e  t o  s a l e s  o f  r o y a l t y  o i l  a n d  g a s  
(A S  3 8 . 0 5 . 1 8 3 ,  A S  3 8 . 0 6 . 0 7 0 ) ,  a n d  t h e  e x e c u t i v e  i s  c a r r y i n g  
o u t  t h o s e  l a w s  w h e n  i t  s e l l s  r o y a l t y  o i l  a n d  g a s .  H o w e v e r ,  
t h e  l e g i s l a t u r e  i s  a l s o  a t t e m p t i n g  t o  c a r r y  o u t  t h e  l a w  i t  
h a s  e n a c t e d ,  t h a t  i s ,  e x e r c i s e  e x e c u t i v e  p o w e r ,  w h e n  i t  
r e s e r v e s  t o  i t s e l f  t h e  u l t i m a t e  a u t h o r i t y  t o  e n t e r  i n t o  
i n d i v i d u a l  c o n t r a c t s  f o r  t h e  s a l e  o f  r o y a l t y  o i l  o r  g a s .

T h e r e  a r e  s e v e r a l  w a y s  t o  i l l u s t r a t e  w h y  t h e  
r e t e n t i o n  o f  f i n a l  a p p r o v a l  c o n s t i t u t e s  t h e  e x e r c i s e  o f  
e x e c u t i v e  p o w e r .  F o r  e x a m p l e ,  t h e r e  w o u ld  b e  l i t t l e  d o u b t  
t h a t  i t  w o u l d  b e  u n c o n s t i t u t i o n a l  i f  t h e  l e g i s l a t u r e  a p ­
p o i n t e d  o n e  o f  i t s  ow n  m e m b e r s  t o  n e g o t i a t e  s u c h  a  c o n t r a c t  
a n d  p l a c e  f i n a l  a p p r o v a l  o f  t h a t  c o n t r a c t  w i t h  t h e  l e g i s ­
l a t u r e .  S t o c k m a n  v .  L e d d y , s u p r a . T h e r e  i s  n o  r e a l  d i f ­
f e r e n c e  w h e n  t h e  l e g i s l a t u r e  a s s i g n s  t h e  r e s p o n s i b i l i t y  t o   ̂>  
t h e  c o m m i s s i o n e r  o f  N a t u r a l  R e s o u r c e s  b u t  r e t a i n s  t o  i t s e l f  

- t h e  f i n a l  p o w e r  t o  a p p r o v e  o r  d i s a p p r o v e  t h e  c o n t r a c t . — T h e  —  
c o m m i s s i o n e r  b e c o m e s  a s  m u c h  t h e  a g e n t  o f  t h e  l e g i s l a t u r e  a s  
w o u ld  b e  a n y  l e g i s l a t o r  d e s i g n a t e d  t o  n e g o t i a t e .

• t
L e g i s l a t i v e  a p p r o v a l  o f  a  s a l e s  c o n t r a c t  a l s o  

f r u s t r a t e s  t h e  c o n s t i t u t i o n a l  o b j e c t i v e  o f  m a k in g  t h e  
e x e c u t i v e  b r a n c h  a c c o u n t a b l e  t o  t h e  p e o p l e . 4 /  I f  i t  i s  t h e

4 /  A c c o u n t a b i l i t y  w a s  o n e  o f  t h e  r e a s o n s  f o r  M r .  R a l p h  
R i v e r ' s  o p p o s i t i o n  t o  a n  e l e c t e d  a t t o r n e y  g e n e r a l :

N ow  t h e n ,  i f  w e w a n t  t o  b e  s u r e  t h a t  t h e  
s t r o n g  e x e c u t i v e  w h o  i s  g o i n g  t o  h a v e
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l e g i s l a t u r e ,  r a t h e r  t h a n  t h e  c o m m i s s i o n e r  o r  g o v e r n o r ,  w h o  
c o n t r o l s  t h e  f i n a l  d e s t i n y  o f  a  s a l e s  c o n t r a c t ,  t h e n  a c c o u n t ­
a b i l i t y  f o r  t h e  c o n t r a c t  i s  s p r e a d  a m o n g  t h e  m e m b e r s  o f  t h e  
l e g i s l a t u r e ,  r a t h e r  t h a n  w i t h  t h e  e x e c u t i v e .

A l s o ,  r e q u i r i n g  f i n a l  l e g i s l a t i v e  a p p r o v a l  l i m i t s ,  
i f  n o t  d e s t r o y s ,  t h e  v e r y  l a w  t h a t  t h e  l e g i s l a t u r e  e n a c t e d .  
W i t h  t h e  l e g i s l a t i v e  v e t o ,  t h e r e  a r e  n o  r e a l  c r i t e r i a  f o r  
s a l e s  o f  r o y a l t y  o i l .  T h e  l e g a l  a n d  p r a c t i c a l  s t a n d a r d  f o r  
e x e c u t i n g  a n d  r e v i e w i n g  t h e  l a w  w o u ld  n o t  b e  t h e  s t a n d a r d s  
s p e c i f i e d  i n  A S  3 8 . 0 6 . 0 7 0 ,  b u t  r a t h e r  t h e  c o n t r a c t  t e r m s  
w h i c h  w i l l  c o m m a n d  a t  l e a s t  1 1  v o t e s  i n  t h e  s e n a t e  a n d  2 1  
v o t e s  i n  t h e  h o u s e .  T h i s  p r o b l e m  i s  e v e n  m o r e  a p p a r e n t  
u n d e r  t h e  n e w  A S  3 8 . 0 5 . 0 5 5 ,  w h i c h  r e q u i r e s  l e g i s l a t i v e  
a p p r o v a l  b y  e n a c t m e n t ,  n o t  c o n c u r r e n t  r e s o l u t i o n .  U n d e r  
t h e  n e w  s t a t u t e ,  i t  i s  o n l y  t h e  t h o u g h t s  a n d  f e e l i n g s  o f  

• t h e  l e g i s l a t u r e  o n  t h a t  c o n t r a c t  w h i c h  a r e  t h e  c r i t e r i a .
T h e  p a s s a g e  ( a n d  s i g n i n g )  o f  l e g i s l a t i o n  t o  a p p r o v e  t h e  
i n d i v i d u a l  c o n t r a c t ,  b e c a u s e  i t  i s  a  n e w  s t a t u t e ,  w o u ld  
b e  v a l i d  w h e t h e r  o r  n o t  t h e r e  w a s  a  v i o l a t i o n  o f  t h e  
p r e v i o u s  l e g i s l a t i o n  c o n t a i n i n g  t h e  g e n e r a l  s t a n d a r d s .
T h e r e  w o u ld  b e  n o  f i x e d  s t a n d a r d s  o r  c r i t e r i a .

T h i s  o p i n i o n  s h o u l d  n o t  b e  m i s u n d e r s t o o d  a s  a n  
o p i n i o n  t h a t  t h e  l e g i s l a t u r e  c a n  h a v e  n o  r o l e  i n  t h e  s a l e  
o f  t h e  s t a t e ' s  r o y a l t y  o i l .  I n d e e d ,  t h e r e  a r e  f e w  l i m i t s  
o n  t h e  l e g i s l a t u r e ' s  p o w e r  t o  l e g i s l a t e  i n  t h i s  ( o r  f o r  
t h a t  m a t t e r  a n y  o t h e r )  a r e a .  T h e  l e g i s l a t u r e ,  i f  i t  
w i s h e s ,  c a n  r e s t r a i n  t h e  d i s c r e t i o n  o f  t h e  e x e c u t i v e  i n  
i n n u m e r a b l e  c o n s t i t u t i o n a l l y  p e r m i s s i b l e  w a y s .  F o r  
e x a m p l e ,  i t  c a n  p r e v e n t  t h e  c o m m i s s i o n e r  f r o m  s e l l i n g  .

r o y a l t y  o i l  a l t o g e t h e r .  O r  i t  c a n  p l a c e  l i m i t s  o n  t h e
t y p e s  o f  s a l e s  h e  m a k e s  ( e . g . n o t  m o r e  t h a n  5  y e a r s  l o n g , ----------
o r  n o t  g r e a t e r  t h a n  T L  o f  r o y a l t y  f r o m  a  p a r t i c u l a r  
r e s e r v o i r ,  e t c . ) .  T h e  l e g i s l a t u r e  c o u l d  s p e c i f y  t h e  t e r m s  
i t  w a n t s  i n c l u d e d  i n  a  c o n t r a c t  i n  a  l a w  r e q u i r i n g  t h a t

4 /  ( c o n t i n u e d )

t h e  r e s p o n s i b i l i t y  o f  c a r r y i n g  o u t  a  
s u c c e s s f u l  a d m i n i s t r a t i o n  i s  g o i n g  t o  
g e t  t h e  b l a m e  i f  h e  d o e s n ' t  h a v e  a  
s u c c e s s f u l  a d m i n i s t r a t i o n ,  l e t  u s  n o t  
g i v e  h im  a n y  o u t s .  L e t ' s  n o t  t a k e  h im  
o f f  t h e  h o o k  b y  g i v i n g  h im  a n  a t t o r n e y  
g e n e r a l  t h a t  h e  c a n  p u t  t h e  b la m e  o n .

G e r a l d  W i l k e r s o n
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t h o s e  t e r m s  b e  i n c l u d e d .  E . g . , A S 38.05.180(z).5/ T h e  
l e g i s l a t u r e  c o u l d  e v e n  g o  s o  f a r  a s  t o  e n a c t  t h e  e n t i r e  
s a l e s  c o n t r a c t  a s  a  l a w  a n d  p e r m i t  t h e  c o m m i j s i o n e r  t o  s e l l  
g a s  o n l y  u n d e r  t h a t  l a w .  I t  i s  o u r  o p i n i o n  h o w e v e r ,  t h a t  
t h e  l e g i s l a t u r e  e x c e e d s  c o n s t i t u t i o n a l  b o u n d s  w h e n  i t  
r e s e r v e s  t o  i t s e l f  t h e  r i g h t  t o  c a r r y  o u t  t h e  l a w s  i t  e n a c t s ,  
b y  r e t a i n i n g  t h e  r i g h t  o f  f i n a l  a p p r o v a l . 6 /

A s  t h e  c o u r t  i n  C h a d h a  c o n c l u d e d ,  s u c h  a  r e s e r v a ­
t i o n  o f  a u t h o r i t y  i n t r o d u c e s  a  f l e x i b i l i t y  t h a t  i s  e q u i v a l e n t  
t o  h a v i n g  n o  l a w  a t  a l l :

C o n g r e s s  h o l d s  a l l  l e g i s l a t i v e  p o w e r s .
We d o  n o t  t h i n k  t h a t  t h a t  b o d y  w o u ld  
c o n f e s s  i t s e l f  u n a b l e  t o  f o r m u l a t e  . . . 
r u l e s  o r  p o l i c i e s  a p p l i c a b l e  t o  i n d i ­
v i d u a l  c a s e s  t h a t  a r e  s u f f i c i e n t l y

5 /  A S 3 8 . 0 5 . 1 8 0 ( z )  p r o v i d e s :

N o  l e a s e s - m a y  b e  i s s u e d  u n d e r  t h i s  s e c t i o n  w i t h o u t  t h e  
i n c l u s i o n  o f  t h e  f o l l o w i n g  l a n g u a g e :  " T h e  l a n d o w n e r s '
r o y a l t y  s h a r e  o f  t h e  u n i t  p r o d u c t i o n  a l l o c a t e d  t o  e a c h  s e ­
p a r a t e l y  o w n e d  t r a c t  s h a l l  b e  r e g a r d e d  a s  r o y a l t y  t o  b e  
d i s t r i b u t e d  t o  a n d  a m o n g ,  o r  t h e  p r o c e e d s  o f  i t  p a i d  t o ,  t h e  
l a n d o w n e r s , f r e e  a n d  c l e a r  o f  a l l  u n i t  e x p e n s e  a n d  f r e e  o f  
a n y  l i e n  f o r  i t . "  L e a s e s  i s s u e d  i n  v i o l a t i o n  o f  t h i s  s u b ­
s e c t i o n  s h a l l ,  f o r  a l l  p u r p o s e s ,  b e  c o n s t r u e d  a s  c o n t a i n i n g  
t h e  l a n g u a g e  r e q u i r e d  b y  t h i s  s u b s e c t i o n . .

✓
S e e  a l s o  A S 3 8 . 0 5 . 1 2 5  ( r e s e r v a t i o n  o f  m i n e r a l s  i n  l a n d  ‘ 

d i s p o s a l )  r *  ~  ‘ " -------------------------------------------

6 /  C f .  A . L . I . V . E . ,  s u p r a , 6 0 6  P . 2 d  a t  7 7 0  ( c i t a t i o n  
o m i t t e d ) :

T h i s  s t a t u t e  e n c o m p a s s e s  a  v a r i a n t  o f  
w h a t  h a s  c o m e  t o  b e  c a l l e d  t h e  l e g i s ­
l a t i v e  v e t o .  - T h e  q u e s t i o n  i n  t h i s  c a s e  
i s  w h e t h e r  t h i s  d e v i c e  v i o l a t e s  a r t i c l e  
I I  o f  t h e  A l a s k a  C o n s t i t u t i o n .  We h o l d  
t h a t  i t  d o e s .

A . L . I . V . E .  w a s  c i t e d  a s  s u p p o r t i n g  a u t h o r i t y  i n  C h a d h a ,  
s u p r a , 6 3 4  F . 2 d  a t  4 2 0 ,  n . 1 0 .
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c l e a r  f o r  c o m p l i a n c e  b y  t h e  E x e c u t i v e  
a n d  f o r  a s c e r t a i n m e n t  b y  t h e  J u d i c i a r y .
We c a n n o t  a c c e p t  t h a t  d e f i n i t e ,  u n i f o r m  
a n d  s e n s i b l e  c r i t e r i a  g o v e r n i n g  t h e  c o n ­
f e r r a l  o f  g o v e r n m e n t  b u r d e n s  a n d  b e n e f i t s  
o n  i n d i v i d u a l s  s h o u l d  b e  r e p l a c e d  b y  a  
s p e c i e s  o f  n o n l e g i s l a t i o n ,  w h e r e i n  t h e  
E x e c u t i v e  B r a n c h  b e c o m e s  a  s o r t  o f  
r e f e r e e  i n  m a k i n g  a n  i n i t i a l  d e t e r m i n a ­
t i o n  w h i c h  h a s  n o  i n d e p e n d e n t  f o r c e  o r  
v a l i d i t y ,  e v e n  a f t e r  r e v i e w  a n d  a p p r o v a l  
b y  t h e  J u d i c i a r y .  . . .  I n  s u c h  a  w o r l d ,  
t h e  E x e c u t i v e ' s  d u t y  o f  f a i t h f u l  e x e c u ­
t i o n  o f  t h e  l a w  b e c o m e s  m e a n i n g l e s s , a s  
t h e  l a w  t o  b e  e x e c u t e d  i n  a  g i v e n  c a s e  
r e m a i n s  t e n t a t i v e  u n t i l  a f t e r  a c t i o n  
b y  t h e  E x e c u t i v e  h a s  c e a s e d .  T h e  r o l e  
o f  j u d i c i a l  r e v i e w  i n  d e t e r m i n i n g  t h e  
p r o c e d u r a l  o r  s u b s t a n t i v e  f a i r n e s s  o f  
a d m i n i s t r a t i v e  a c t i o n  b e c o m e s  e q u a l l y  
n u g a t o r y  b e c a u s e  e x  p a r t e  i n f l u e n c e  
o n  a d m i n i s t r a t i v e  d e c i s i o n m a k e r s ,  o n c e  
c o n d e m n e d ,  n o w  i s  m a d e  t h e  n o r m .  S u c h  
f l e x i b i l i t y  i s  b u t  t h e  s t r u c t u r a l  t x * i n  
o f  l a w l e s s  r u l e .

C h a d h a , s u p r a , 6 3 4  F . 2 d  a t  4 3 5 - 4 3 6 .  T h e  s a m e  p r i n c i p l e  a n d  
r u l e  a p p l y  h e ’ r e .

T h e r e f o r e ,  i t  i s  o u r  o p i n i o n  t h a t  t h e  l e g i s l a t i v e  
v e t o  i n  A S  3 8 . 0 6 . 0 5 5  w a s  u n c o n s t i t u t i o n a l .  I f  s t a t u t o r i l y ' ^ ,  
r e q u i r e d  l e g i s l a t i v e  a p p r o v a l  w a s  u n c o n s t i t u t i o n a l ,  i t  
f o l l o w s  t h a t  t h e  P h i l l i p s ' a g r e e m e n t  m e t  a l l ' l e g a l  r e q u i r e - ' "  
m e n t s  f o r  i t s  a p p r o v a l .

Y o u r  s e c o n d  q u e s t i o n  i n v o l v e s  AS 0 9 . 1 0 . 1 2 0 ,  w h i c h
p r o v i d e s :

A n  a c t i o n  b r o u g h t  i n  t h e  n a m e  o f  o r  f o r  t h e  
b e n e f i t  o f  t h e  s t a t e ,  a n y  p o l i t i c a l  s u b ­
d i v i s i o n ,  o r  p u b l i c  c o r p o r a t i o n  m a y  
b e  c o m m e n c e d  o n l y  w i t h i n  s i x  y e a r s  o f  t h e  
d a t e  o f  a c c r u a l  o f  t h e  c a u s e  o f  a c t i o n .

T h i s  p r o v i s i o n  i s  a  s t a n d a r d  s t a t u t e  o f  l i m i t a t i o n s  a p p l y i n g  . . 
t o  a  s t a t e  o r  m u n i c i p a l  g o v e r n m e n t .  I t  d o e s  n o t  a f f e c t  t h e  ■
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a b i l i t y  o f  t h e  s t a t e  t o  e n t e r  i n t o  a n  a g r e e m e n t  t o  r e d u c e  
t h e  p e r i o d  o f  t i m e  u n d e r  w h i c h  a n  a c t i o n  m a y  b e  b r o u g h t .  
A l t h o u g h  t h e r e  a r e  s o m e  e x c e p t i o n s  t o  t h i s  r u l e ,  u s u a l l y  
i n v o l v i n g  w h e t h e r  t h e  t i m e  s t i p u l a t e d  i n  t h e  c o n t r a c t  i s  a  
r e a s o n a b l e  p e r i o d  o f  t i m e ,  w s  d o  n o t  s e e  h o w  t h o s e  e x c e p t ­
i o n s  a p p l y  t o  t h e  g e n e r a l  f r e e d o m  t o  c o n t r a c t  o n  a  s h o r t e r  
t i m e  l i m i t .  S e e ,  g e n e r a l l y ,  A n n o t a t i o n ,  " V a l i d i t y  o f  
C o n t r a c t u a l  T im e  P e r i o d ,  S h o r t e r  t h a n  S t a t u t e  o f  L i m i t a ­
t i o n s ,  f o r  B r i n g i n g  A c t i o n , "  6  A L R  3 d  1 1 9 7 .  T h e r e f o r e ,  w e 
d o  n o t  b e l i e v e  t h a t  t h e  t w o - y e a r  t i m e  p e r i o d  a g r e e d  t o  i n  
t h e  P h i l l i p s  c o n t r a c t  v o i d s  t h a t  p a r t i c u l a r  a g r e e m e n t .

I f  y o u  h a v e  a n y  q u e s t i o n s ,  p l e a s e  d o  n o t  h e s i t a t e
t o  c a l l .

S i n c e r e l y ,

WILSON L. CONDON 
ATTORNEY GENERAL

A s s i s t a n t  A t t o r n e y  G e n e r a l

R M M :m r

1 4 0 9
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S t a t e  o f  A l a s k aD epartm ent of Law

W. B u s h  
a n t  A t t o r n e y  G e n e r a l

subject  LB&A C o m m i t t e e  a u t h o r i t y  
o v e r  T o u r i s m  
A p p r o p r i a t i o n

Y o u  h a v e  a s k e d  o u r  a d v i c e  c o n c e r n i n g  t h e  e f f e c t  o f  a  
c l a u s e  i n  t h e  FY 8 9  B u d g e t  A c t  w h i c h  p u r p o r t s  t o  c o n d i t i o n  a n  
a p p r o p r i a t i o n  t o  t h e  D i v i s i o n  o f  T o u r i s m  u p o n  a p p r o v a l  o f  t h e  
d i v i s i o n ' s  p r o p o s e d  p r o g r a m  b y  t h e  L e g i s l a t i v e  B u d g e t  a n d  A u d i t  
C o m m i t t e e  ( L B & A C ) .  T h e  l a n g u a g e  i n  q u e s t i o n  p r o v i d e s :

$ 4 9 0 , 0 0 0  i s  a p p r o p r i a t e d  f o r  i n t e r n a t i o n a l  t o u r i s m  
m a r k e t i n g .  N o n e  o f  t h e s e  f u n d s  s h a l l  b e  e x p e n d e d  
u n t i l  t h e  d e p a r t m e n t  h a s  r e a s s e s s e d  i t s  p r o g r a m  
a n a  p r e s e n t e d  i t s  p l a n  f o r  l e g i s l a t i v e  b u d g e t  a n d  
a u d i t  c o m m i t t e e  a p p r o v a l .

S e c t i o n  2 7 ,  c h .  1 5 4 ,  SLA 1 9 8 8  a t  5 1 .  B r i e f l y ,  w e  c o n c l u d e  t h a t  
t h i s  l a n g u a g e  i s  i n v a l i d  a n d  o f  n o  e f f e c t  f o r  t w o  r e a s o n s :  
1)  t h e  l a n g u a g e  c o n s t i t u t e s  a n  i m p r o p e r  a t t e m p t  b y  t h e  
l e g i s l a t u r e  t o  p e r f o r m  a n  e x e c u t i v e  f u n c t i o n ,  i n  v i o l a t i o n  o t  t h e  
d e p u t a t i o n  o t  p o w e r s  d o c t r i n e ;  a n d  2 )  e v e n  i f  t h i s  o v e r s i g h t  o f  
t h e  d i v i s i o n ' s  w o r k  w e r e  t o  b e  d e e m e d  a  l a w - m a k i n g  f u n c t i o n ,  t h i s  
f u n c t i o n  c o u l d  o n l y  b e  e x e r c i s e d  b y  t h e  l e g i s l a t u r e  a c t i n g  a s  a  
w h o l e  a n d  c o u l d  n o t  b e  d e l e g a t e d  t o  t h e  LB&AC.

D I S C U S S I O N

T h e  
a r t i c l e  I X ,  
s e c t i o n  1 4 ,  
p r e s c r i b e d  
i m p l e m e n t e d  
t h e  LB&AC
M e m b e r s  o f  t h e  c o m m i t t e e  c o m e  e q u a l l y  f r o m  t h e  t w o  h o u s e s  o f  t h e  
l e g i s l a t u r e .  AS 2 4 . 2 0 . 1 6 1 .  T h e  p o w e r s  o f  t h a t  i n t e r i m  c o m m i t t e e  
a r e  s p e c i f i c a l l y  e n u m e r a t e d  i n  AS 2 4 . 2 0 . 2 0 1 ( a ) ( 1 )  -  ( 1 2 ) .  I n
g e n e r a l ,  t h e  c o m m i t t e e  i s  g i v e n  t h e  a u t h o r i t y  t o  r e v i e w  t h e

O f f i c e  o f  L e g i s l a t i v e  A u d i t o r  i s  e s t a b l i s h e d  b y  
, s e c t i o n  1 4 ,  o f  t h e  A l a s k a  C o n s t i t u t i o n .  U n d e r  

t h e  a u d i t o r  h a s  t h e  p o w e r  t o  c o n d u c t  p o s t - a u d i t s  a s  
b y  l a w .  T h e  C o n s t i t u t i o n a l  p r o v i s i o n  h a s  b e e n  
b y  t h e  e n a c t m e n t  o f  AS 2 4 . 2 0 . 1 5 1 ,  w h i c h  e s t a b l i s h e s  

t o  s u p e r v i s e  t h e  w o r k  o f  t h e  l e g i s l a t i v e  a u d i t o r .

s t a t e ' s  f i s c a l  p o l i c i e s  a n d  m a k e  r e c o m m e n d a t i o n s  t o  
a n d  t h e  l e g i s l a t u r e  c o n c e r n i n g  a p p r o p r i a t i o n s ,  t h e i r  
a n d  t h e  f i s c a l  p o l i c i e s  o f  t h e  s t a t e .

the g o v e r n o r  
e x p e n d i t u r e ,
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S e p a r a t i o n  of  p o w e r s :

T h e  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e  f o r b i d s  o n e  b r a n c h  o f  
g o v e r n m e n t  f r o m  e n c r o a c h i n g  u p o n  t h e  f u n c t i o n s  o f  a n o t h e r .  T h i s  
d o c t r i n e  h a s  b e e n  r e c o g n i z e d  i n  A l a s k a .  I n  P u b l i c  D e f e n d e r  
A g e n c y  v .  S u p e r i o r  C o u r t ,  T h i r d  J u d i c i a l  D i s t r i c t " ! 5 T 4  P T Z H  9 4 7  
( A l a s k a  19  7 5 ) ,  t h e  A l a s k a  S u p r e m e  C o u r t  h e l d  t h a t  t h e  d o c  : r i n e  o f  
s e p a r a t i o n  o f  p o w e r s ,  t h o u g h  n o t  e x p r e s s l y  s e t  o u t  i n  t h t  A l a s k a  
C o n s t i t u t i o n ,  i s  c l e a r l y  i m p l i e d .  S e e  a l s o  M i n u t e s  o f  t h t  A l a s k a  
C o n s t i t u t i o n a l  C o n v e n t i o n  1 9 5 5 - 5 6 ,  a t  2 2 2 8 - 2 9 .  F u r t h e r m o r e ,  t h e  
c o u r t  h a s  e x p r e s s l y  r e c o g n i z e d  t h a t  i t  w a s  a  p u r p o s e  o f  t h e  
f r a m e r s  o f  t h e  A l a s k a  C o n s t i t u t i o n  t o  c r e a t e  a  s t r o n g  e x e c u t i v e  
b r a n c h  o f  g o v e r n m e n t .  B r a d n e r  v .  H a m m o n d ,  5 5 3  P . 2 d  1 ( A l a s k a  
1 9 7 6 )  .

G e n e r a l l y ,  t h e  l e g i s l a t u r e ' s  d u t y  i s  t o  m a k e  l a w s ,  n o t  
t o  e n f o r c e  t h e m .  I n  S p r i n g e r  v .  P h i l i p p i n e  I s l a n d s , 2 2 7  U . S .  198 
( 1 9 2 8 ) ,  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  d e f i n e d  l e g i s l a t i v e  
p o w e r s  a s  f o l l o w s :

L e g i s l a t i v e  p o w e r ,  a s  d i s t i n g u i s h e d  f r o m  e x e c u t i v e  
p o w e r  i s  t h e  a u t h o r i t y  t o  m a k e  l a w s ,  b u t  n o t  t o  
e n f o r c e  t h e m  o r  a p p o i n t  a g e n t s  c h a r g e d  w i t h  s u c h  
e n f o r c e m e n t .

2 2 7  U . S .  a t  2 0 2 .

T h e  A l a s k a  S u p r e m e  C o u r t  h a s  n e v e r  a d d r e s s e d  t h e  l i m i t s  
o f  t h e  l e g i s l a t u r e ' s  a u t h o r i t y  w i t h  r e s p e c c  t o  s u p e r v i s i o n  o v e r  
s t a t e  e x p e n d i t u r e s .  H o w e v e r ,  i t  i s  w e l l  e s t a b l i s h e d  i n  o t h e r  
j u r i s d i c t i o n s  t h a t  o n c e  a n  a p p r o p r i a t i o n  i s  m a d e ,  t h e  
l e g i s l a t u r e ' s  d u t y  i s  c o m p l e t e d ,  a n d  i t  i s  t h e n  u p  t o  t h e  
e x e c u t i v e  b r a n c h  t o  e x e c u t e  a n d  a d m i n i s t e r  t h e  l e g i s l a t i v e l y  
c r e a t e d  p r o g r a m .  A t t e m p t s  b y  l e g i s l a t u r e s  t o  c o n d i t i o n  
a p p r o p r i a t i o n s  o n  o b t a i n i n g  t h e  p r i o r  a p p r o v a l  o f  a  p a r t i c u l a r  
p r o g r a m  p l a n  b y  a  l e g i s l a t i v e  c o m m i t t e e  i n v a r i a b l y  v i o l a t e  t h e  
s e p a r a t i o n  o f  p o w e r s  d o c t r i n e .

O n e  o f  t h e  l e a d i n g  c a s e s  i n  t h i s  a r e a  i s  P e o p l e  v .  
T r e m a i n e , 1 6 8  N . E .  8 1 7  ( N . Y .  1 9 2 9 ) ,  w h e r e  t h e  Ne w Y o r k  C o u r t  o f  
A p p e a l s  s t r u c k  dowmi a  s t a t u t e  g r a n t i n g  c e r t a i n  l e g i s l a t i v e  
c o m m i t t e e  c h a i r m e n  t h e  a u t h o r i t y  t o  d i s a p p r o v e  o f  t h e  a l l o c a t i o n  
o f  l u m p  s u m  a p p r o p r i a t i o n s .  I n  a  w e l l - r e a s o n e d  c o n c u r r i n g  
o p i n i o n ,  J u s t i c e  C r a n e  s t a t e d  t h e  b a s i c  r u l e  t h a t  p r o h i b i t s  t h e  
l e g i s l a t u r e  f r o m  a t t a c h i n g  a s  a  c o n d i t i o n  t o  a n  a p p r o p r i a t i o n  t h e  
a p p r o v a l  o f  a  l e g i s l a t i v e  b o d y :

( T ] h e  L e g i s l a t u r e  h a s  a b s o l u t e  c o n t r o l  o v e r  
a p p r o p r i a t i o n s .  I t  m a y  m a k e  a p p r o p r i a t i o n s  a l s o
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u p o n  s u c h  c o n d i t i o n s  a n d  w i t h  s u c h  r e s t r i c t i o n s  a s  
i t  p l e a s e s .  I t  c a n  c r e a t e  o r  l i m i t  t h e  p o w e r  o f  
a d m i n i s t r a t i v e  o f f i c e s .  T h e r e  i s  o n e  t h i n g ,  
h o w e v e r ,  i t  c a n n o t  d o ,  a n d  t h a t  i s  i m p l i e d ,  i f  n o t  
e x p r e s s e d ,  i n  o u r  C o n s t i t u t i o n .  I t  c a n n o t  
e x e r c i s e  t h e  f u n c t i o n s  o f  t h e  e x e c u t i v e .  I t  
c a n n o t  a d m i n i s t e r  t h e  m o n e y  a f t e r  i t  h a s  b e e n  o n c e  
a p p r o p r i a t e d .  I f  i t  m a k e s  l u m p  s u m
a p p r o p r i a t i o n s ,  w h a t e v e r  c o n d i t i o n s  i t  m a y  a t t a c h  
t o  t h e  e x p e n d i t u r e ,  i t  c a n n o t  m a k e  o n e  o f  t h o s e  
c o n d i t i o n s  t h e  a p p r o v a l  b y  o n e  o f  i t s  o w n  m e m b e r s ;  
t h a t  i s ,  t o  c o n f e r  u p o n  h i m  t h e  d u t i e s  o f  a n  
a d m i n i s t r a t i v e  o f f i c e .

I n  1 9 7 6 ,  t h e  S o u t h  C a r o l i n a  l e g i s l a t u r e  c r e a t e d  a  J o i n t
A p p r o p r i a t i o n  R e v i e w  C o m m i t t e e ,  c o m p o s e d  o f  1 2  l e g i s l a t o r s ,  t o  
r e v i e w  a n d  a p p r o v e  a n y  e x p e n d i t u r e  o f  f u n d s  b y  t h e  s t a t e  n o t  
o t h e r w i s e  s u b j e c t  t o  a p p r o p r i a t i o n ;  t h e s e  f u n d s  p r i m a r i l y  
c o n s i s t e d  o f  u n a n t i c i p a t e d  p r o g r a m  r e c e i p t s  f r o m  t h e  f e d e r a l  
g o v e r n m e n t .  * /  I n  S t a t e  v .  M c l n n i s , 2 9 5  S . E . 2 d  6 3 3  ( S . C .  1 9 8 2 ) ,  
t h e  s t a t e  s u p r e m e  c o u r t  h e l d  t h a t  t h i s  g r a n t  o f  a u t h o r i t y  w a s  a n  
u n c o n s t i t u t i o n a l  i n f r i n g e m e n t  u p o n  t h e  e x e c u t i v e  b r a n c h  b y  t h e  
l e g i s l a t u r e ,  i n  v i o l a t i o n  o f  t h e  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e .  
T h e  c o u r t  h e l d  t h a t  a l t h o u g h  t h e  l e g i s l a t u r e  c e r t a i n l y  m a y  
c o n t r o l  s t a t e  s p e n d i n g  t h r o u g h  t h e  a p p r o p r i a t i o n  p r o c e s s ,  i t  m a y  
n o t  d o  s o

t h r o u g h  t h e  a d m i n i s t r a t i o n  o f  a p p r o p r i a t i o n s  w h i c h  
i s  t h e  f u n c t i o n  o f  t h e  e x e c u t i v e  d e p a r t m e n t .  T h e  
d e s i r a b i l i t y  o f  t h e  G e n e r a l  A s s e m b l y ' s  " g e t t i n g  a  
h a n d l e "  o n  t h e s e  m a t t e r s  i s  u n d e r s t a n d a b l e  a n d  
a p p r o p r i a t e  b u t  i t s  e f f o r t  t o  c o n t r o l  t h e s e  
m a t t e r s  t h r o u g h  a  c o m m i t t e e  c o m p o s e d  o f  t w e l v e  o f  
i t s  m e m b e r s  i s  c o n s t i t u t i o n a l l y  i m p e r m i s s i b l e .

I d .  a t  6 3 7 .  S e e  a l s o ,  A d v i s o r y  O p i n i o n  i n  r e  S e p a r a t i o n  o f  
P o w e r s  , 2 9 5  S . E 7 2 3  5 W ( N  . ' C 7 ' 1 9 8 2 1 “

* /  I n  A l a s k a ,  a n  a g e n c y  m a y  e x p e n d  u n a n t i c i p a t e d  p r o g r a m  
r e c e i p t s  o n l y  a f t e r  s u b m i t t i n g  a  r e v i s e d  p r o g r a m  t o  t h e  LB&AC.  
T h e  LB&AC,  h o w e v e r ,  d o e s  n o t  h a v e  t h e  a u t h o r i t y  t o  v e t o  t h e  
e x p e n d i t u r e .  AS 3 7 . 0 7 . 0 8 0 ( h ) .

I d .  a t  8 2 8 .

1 5 1
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I n  a  c a s e  i n v o l v i n g  t h e  s a m e  q u e s t i o n  y o u  h a v e  a s k e d ,  
t h e  C o l o r a d o  S u p r e m e  C o u r t  h e l d  t h a t  v a r i o u s  p r o v i s i o n s  i n  a n  
a p p r o p r i a t i o n s  b i l l  v i o l a t e d  t h e  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e .  
A n d e r s o n  v  L a m m ,  5 7 9  P . 2 d  6 2 0  ( C o l o .  1 9 7 8 ) .  O f  p a r t i c u l a r  n o t e ,  
t h e  c o u r t  h e l d  n o t  o n l y  t h a t  . r e q u i r e m e n t  o f  p r i o r  l e g i s l a t i v e  
J o i n t  B u d g e t  C o m m i t t e e  a p p r o v a l  o f  a n  e x e c u t i v e  e x p e n d i t u r e  w a s  
u n c o n s t i t u t i o n a l  ( I d .  a t  6 2 7 )  , b u t  a l s o  t h a t  c o n d i t i o n i n g  a n  
a p p r o p r i a t i o n  o n  a n  a g e n c y ' s  p r i o r  p r e p a r a t i o n  o f  a  r e p o r t  a n d  a 
f i v e - y e a r  p l a n ,  w h e r e  c o m m i t t e e  a p p r o v a l  w a s  n o t  r e q u i r e d ,  w a s  
i n v a l i d .

T h i s  p a r t i c u l a r  r e q u i r e m e n t  o f  a  c o s t - b e n e f i t  
r e p o r t  a n d  a  f i v e - y e a r  p l a n  i n  e f f e c t  g i v e s  t h e  
J o i n t  B u d g e t  C o m m i t t e e  a  c l o s e  s u p e r v i s o r y  r o l e  
o v e r  t h e  a d m i n i s t r a t i o n  o f  t n e  a p p r o p r i a t e d  f u n d s .  
A s  s u c h ,  t h e  r e q u i r e m e n t  i m p e r m i s s i b l y  i n f r i n g e s  
u p o n  t h e  e x e c u t i v e ' s  a d m i n i s t r a t i v e  a u t h o r i t y .

A l t h o u g h  t h e r e  a r e  n o  r e p o r t e d  d e c i s i o n s  i n  A l a s k a  o v e r  
t h e  a p p r o p r i a t e  r o l e  o f  t h e  LB&AC,  i n  1 9 7 8  t h e  J u n e a u  S u p e r i o r  
C o u r t  d e a l t  w i t h  t h i s  i s s u e  i n  t h e  c a s e  o f  K e l l e y  v .  H a m m o n d , 
C a s e  N o .  7 7 - 4  ( O r d e r  o n  m o t i o n  f o r  s u m m a r y  j u d g m e n t : , d a t e d  A p r i l  
1 2 ,  1 9 7 8 ) .  K e l l e y  i n v o l v e d  a  c h a l l e n g e  t o  a  l e g i s l a t i v e
e n a c t m e n t  t h a t  r e q u i r e d  t h e  LB&AC t o  a p p r o v e  a n y  t r a n s f e r  b e t w e e n  
a p p r o p r i a t i o n s .  T h e  c o u r t  h e l d  c h a t  t h e  g r a n t  o f  t h i s  
a p p r o v a l / v e t o  a u t h o r i t y  t o  t h e  LB&AC c o n s t i t u t e d  a  v i o l a t i o n  o f  
t h e  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e  a n d  w a s  t h e r e f o r e  i n v a l i d .  
I d . ,  T r a n s c r i p t  o f  O r d e r  a t  3 ;  s e e  a l s o ,  1 9 7 6  O p .  A t t ' y  G e n .  / /28 
T J u l y  2 2 ) .  N u m e r o u s  o p i n i o n s  o f  t h i s  o f f i c e  h a v e  a l s o  c o n c l u d e d  
t h a t  a t t e m p t s  b y  t h e  LB&AC t o  e x e r c i s e  a u t h o r i t y  i n  a r e a s
t r a d i t i o n a l l y  u n d e r  t h e  p r o v i n c e  o f  t h e  e x e c u t i v e  w e r e  i n v a l i d .  
1 9 8 4  I n f .  O p .  A t t ' y  G e n .  ( J u l y  3 ;  6 6 1 - 8 4 - 0 4 4 0 ) ;  1 9 8 1  I n f .  Op .
A t t ' y  G e n .  ( N o v .  3 ;  6 6 3 - 8 2 - 0 1 5 9 ) ;  1 9 8 0  I n f .  O p .  A t t ' y  G e n .  ( O c t .  
8 ;  6 6 3 - 8 1 - 0 0 1 9 ) .

We f i n d  t h e  r e a s o n i n g  i n  t h e s e  c a s e s  a n d  o p i n i o n s
p e r s u a s i v e ,  a n d  w e  b e l i e v e  t h e  A l a s k a  S u p r e m e  C o u r t  w o u l d  d o  t h e  
s a m e .  We d o  n o t  k n o w ,  a n d  d e c l i n e  t o  p r e d i c t ,  w h e t h e r  t h e  A l a s k a  
c o u r t  w o u l d  a d o p t  t h e  p o s i t i o n  t a k e n  b y  t h e  C o l o r a d o  c o u r t
p r o h i b i t i n g  t h e  l e g i s l a t u r e  f r o m  r e q u i r i n g  a g e n c y  r e p o r t s  a s  a
P r e c o n d i t i o n  f o r  e x p e n d i n g  a p p r o p r i a t i o n s .  A l s o ,  w e  b e l i e v e  t h e  

e g i s l a t u r e  c a n  r e q u i r e  t h e  D i v i s i o n  o f  T o u r i s m  t o  a n s w e r
q u e s t i o n s  a n d  c o o p e r a t e  i n  i n v e s t i g a t i o n s  p e r f o r m e d  b y  t h e  LB&AC,  
u n d e r  t h e  c o m m i t t e e ' s  c o n s t i t u t i o n a l  a n d  s t a t u t o r y  a u t h o r i t y .  
H o w e v e r ,  w e  c o n c l u d e  t h a t  t h e  l a n g u a g e  p u r p o r t i n g  t o  c o n d i t i o n
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t h e  d i v i s i o n ' s  a p p r o p r i a t i o n  o n  p r i o r  LB&AC a p p r o v a l  o f  t h e  
d i v i s i o n ' s  p r o g r a m  v i o l a t e s  t h e  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e .

D e l e g a t i o n  o f  l e g i s l a t i v e  a u t h o r i t y ;

A l t h o u g h  t h e  l e g i s l a t u r e  m a y  n o t  i n v a d e  t h e  f u n c t i o n s  
o f  t h e  e x e c u t i v e ,  t h e  l e g i s l a t u r e  d o e s  h a v e  t h e  a u t h o r i t y  t o  
c o n t r o l  a g e n c y  e x p e n d i t u r e s  t h r o u g h  t h e  a p p r o p r i a t i o n s  p r o c e s s .  
T h u s ,  a l t h o u g h  i t  c a n n o t  c o n d i t i o n  a n  a p p r o p r i a t i o n  o n  s u b s e q u e n t  
LB&AC a p p r o v a l  o f  t h e  d e t a i l s  o f  a  p r o g r a m  s  a d m i n i s t r a t i o n ,  a n d  
i t  a l s o  c a n n o t  c o o  c l o s e l y  s u p e r v i s e  a n  a g e n c y ' s  u s e  o f  
a p p r o p r i a t e d  f u n d s ,  t h e  l e g i s l a t u r e  c a n  c o n t r o l  a n  a g e n c y ' s  
p r o g r a m s  b y  c o n t r o l l i n g  c h e  a m o u n t  o f  v a r i o u s  a p p r o p r i a t i o n s  a n d  
p u t t i n g  r e a s o n a b l e  r e s t r i c t i o n s  o n  t h e m .  H o w e v e r ,  t h i s  i s  a  
l a w - m a k i n g  f u n c t i o n ,  w h i c h  m a y  b e  p e r f o r m e d  o n l y  b y  t h e  
l e g i s l a t u r e  a c t i n g  a s  a  w h o l e .

A s  s i i m i n g  a r g u e n d o  t h a t  t h e  LB&AC a p p r o v a l  a u t h o r i t y  
c o n t a i n e d  i n  t h i s  a p p r o p r i a t i o n  w e  r e  c o n s i d e r e d  t o  b e  a  
l e g i s l a t i v e  a c t  a n d  t h e r e f o r e  c o n s t i t u t i o n a l  u n d e r  t h e  s e p a r a t i o n  
o f  p o w e r s  d o c t r i n e ,  t h i s  a u t h o r i t y  c o u l d  n o t  b e  d e l e g a t e d  c o  a
c o m m i t t e e .  I n  S t a t e  v .  L e g i s l a c i v e  F i n a n c e  C o m m i t t e e , 5 4 3  P .  2 d
1 3 1 7  ( M o n c .  1 9 7 5 " n  r e l i e d  o n  b y  t h e  A l a s k a  S u p r e m e  C o u r t  i n  S t a t e  
v .  A . L . I . V . E . , 6 0 6  P . 2 d  7 6 9 ,  7 7 8  ( A l a s k a  1 9 8 0 ) ,  t h e  c o u r t  s t r u c k  
d own  a  l e g i s l a t i v e  e n a c t m e n t  t h a t  g r a n t e d  a n  i n t e r i m  l e g i s l a t i v e  
c o m m i t t e e  t h e  a u t h o r i t y  t o  r e v i e w  a n d  a p p r o v e  b u d g e t  a m e n d m e n t s ,  
i . e . ,  e x p e n d i t u r e s  b y  s t a t e  a g e n c i e s  i n  e x c e s s  o f  a p p r o p r i a t i o n s .  
A f t e r  r e c o g n i z i n g  t h a t  t h e  a u t h o r i t y  Co a p p r o v e  s u c h  e x p e n d i t u r e s  
w a s  c e r t a i n l y  a  p r o p e r  l e g i s l a c i v e  f u n c c i o n ,  t h e  c o u r t  
n o n e t h e l e s s  h e l d  t h a t  c h q  g r a n t  o f  t h i s  a u t h o r i t y  t o  a  c o m m i t t e e  
wa s  a n  u n c o n s t i t u t i o n a l  d e l e g a t i o n  o f  l e g i s l a t i v e  p o w e r .

[ T ] h e  1 9 7 5  M o n t a n a  L e g i s l a t u r e  i n  i t s  e n a c t m e n t  o f  
S . B .  4 0 1  a n d  H . B .  1 ( S p e c i a l  s e s s i o n )  e m p o w e r i n g  
t h e  F i n a n c e  C o m m i t t e e  t o  a p p r o v e  b u d g e t  a m e n d m e n t s  
d e l e g a t e d  a  p o w e r  p r o p e r l y  e x e r c i s a b l e  o n l y  b y  
e i t h e r  t h e  e n t i r e  l e g i s l a t u r e  o r  a n  e x e c u t i v e  
o f f i c e r  o r  a g e n c y ,  t o  o n e  o f  i t s  i n t e r i m  
c o m m i t t e e s .  S u c h  a  h y b r i d  d e l e g a t i o n  d o e s  n o t  
p a s s  c o n s t i t u t i o n a l  m u s t e r .  T h e  p o w e r  i n  q u e s t i o n  
h e r e  r e s i d e s  i n  e i t h e r  t h e  e n t i r e  l e g i s l a t i v e  b o d y  
w h i l e  i n  s e s s i o n  o r ,  i f  p r o p e r l y  d e l e g a t e d ,  i n  a n  
e x e c u t i v e  a g e n c y .

I d .  a t  1 3 2 1 .  O t h e r  c a s e s  r e a c h i n g  a  s i m i l a r  c o n c l u s i o n  i n c l u d e  
j T t a t e  v .  M c l n n i s , 2 9 5  S . E . 2 d  a t  6 3 9  a n d  A d v i s o r y  O p i n i o n ,  2 9 5
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T h e  p a r t i c u l a r  p r o v i s i o n  i n  t h e  FY 8 9  B u d g e t  A c t  
c o n s t i t u t e s  a  s i g n i f i c a n t  e n c r o a c h m e n t  i n t o  t h e  e x c l u s i v e  
p r o v i n c e  o f  t h e  e x e c u t i v e  b r a n c h  b y  t h e  l e g i s l a t u r e ,  u n l i k e  t h e  
a c t  a t  i s s u e  i n  t h e  M o n t a n a  c a s e .  H o w e v e r ,  i n  t h e  u n l i k e l y  e v e n t  
t h a t  a  c o u r t  w e r e  t o  f i n d  t h i s  p r o v i s i o n  t o  b e  c o n s t i t u t i o n a l  
u n d e r  t h e  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e ,  t h e  r a t i o n a l e  u s e d  by 
t h e  M o n t a n a  c o u r t  w o u l d  a p p l y ,  a n d  w e  c o n c l u d e  t h a t  t h e  p r o v i s i o n  
w o u l d  c e r t a i n l y  f a i l  a s  a n  i m p r o p e r  d e l e g a t i o n  o f  l e g i s l a t i v e  
a u t h o r i t y .

We h o p e  t h i s  a n s w e r s  y o u r  q u e s t i o n s .

J W B :j f

c c :  L e g i s l a t i v e  B u d g e t  & A u d i t  C o m m i t t e e



prctativo approach of tho unusually distinguished panel of Circuit Judges who. shortly after the FTCA was passed, wrote:
"When after many years of discus­sion and debate Congress has at length established a general policy of governmental generoeity toward tort claimants, it would Beem that that policy should not bo set aside or hampered by a niggardly con­struction based on formal rules made obsolete by the very purpose of the Act itself. Particularly should this be true os to the broad terms of coverage employed in the basic grant of liability itself." Spe- lor v United States, 171 F2d 208, 209 (CA2 1948).'•

The wisdom that prompted the Court’s grant of certiorari is not reflected in its interpretation of the
ML The member* of the panel were Learned Hand. Chief Judge, and Auguatui N. Hand and Charles E. Clark, Circuit Judgw.
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1946 Act. Rather, it reflects a vision that would oxclude electronic eaves- dropping from tho coverage of the Fourth Amendment and satellites from the coverage of the Commerce Clause. The international commu­nity includes Bovereignless places but no places where them is no rule of law. Majestic legislation like the Federal Tort Claims Act should be read with the vision of the judge, enlightened by an interest in justice., not through the opaque green eye­shade of the cloistered bookkeeper. As President Lincoln obeerved in his first State of the Union Mesaago:
"It is as much tho duty of ( ment to render prompt justi against itself, in favor of citiza- as it is to administer the ss between private individuals."”
1 respectfully dissent

H H. Con, Clot*. 37th Con*. 2d S «. App
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[Noe. 91-261 a n d  91-274]

A r g u e d  D e c e m b e r  9,1992. Decided M a r c h  8,1993.

Decision: National L a b o r  Relations A c t  (29 U S C S  55 151 et seq.) held not to 
-pree m p t  e n f o r c e m e n t  b y  Massachusetts agency, acting aa o w n e r  of c o n­
struction project, of p  re hire collective bargaining agreement.

SUMMARY
A n  independent g o v e r n m e n t  agency charged b y  the Masaachusetta Legis­

lature with providing w a t e r e u p p l y  services, s e w a g e  collection, a n d  treat­

ment a nd disposal services for eastern Massachusetts w a s  ordered b y  the 

United States District Cou r t  for the District of Massachusetts to build 

••wage treatment facilities for tho cleaning of Boston Harbor. U n d e r  the 

agency’s enabling statute a n d  Masaachusetta’ public bidding laws, the 

o p n e y  w a s  to (1) provide funds for construction, (2) o w n  the facilities to bo 

(3) establish all bid conditions, (4) decide all contract awards, (5) p ay 

« «  contractors, a n d  (6) generally supervise the project. A n  engineering firm, 

“u^d as the a g e n c y’s project mana g e r ,  negotiated a  labor a g r e e m e n t  which, 

a m o n g  other items, (1) recognized a  particular union os the exclusive 

^ g a i n i n g  agent for all craft employees, a n d  (2) established a  10-year no- 

•trike c o m m i t m e n t .  T h e  a g e n c y  approved the a g r e e m e n t  a n d  adopted a  bid 

*P®mfication, w h i c h  required each contractor a n d  subcontractor to agree to
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abide b y  the a g r e e m e n t  a n d  to be b o u n d  b y  tho ogreement'e provisions. In  

response to a  charge b y  a  contractors’ association that the a g r e e m e n t  

violated the National L a b o r  Relations A ct ( N L R A )  (29 U S C S  §§ 151 et seq.)t 

the general counsel of the Nntional Labor Relations B o a r d  fo u n d  that (1) the 

a g r e e m e n t  w a s  a  valid prehire a g r e e m e n t  u n d e r  §8<f) of the N L R A  (29 

U S C S  § 158(f)), a n d  (2) the a g r e e m e n t’s provisions limiting w o r k  o n  the 

project to contractors w h o  agreed to abide b y  the a g r e e m e n t  w e r e  lawful 

u n d e r  a  constmction-induatry proviso to § 8(e) of tho N L R A  (29 U S C S  

§ 158(e)). A n  organization representing n o n u n i o n  construction industry e m ­

ployers— seeking, a m o n g  other itemB, to enjoin e n f o r c e m e n t  of the bid 

specification ns pre-empted u n d e r  the N L R A — br o u g h t  suit in the District 

C o u r t  against the ngency, the engineering firm, a n d  the union. T h e  District 

C o u r t  denied tho organization's motion for a preliminary injunction. O n  

appeal, the U n i t e d  States C o u r t  of Appeals for the First Circuit reversed, 

expressing the view that the bid specification w a s  p r e -empted u n d e r  the 

N L R A  (135 B N A  L R R M  2713, 117 C C H  L C  H 10392. 1990-2 C C H  Trade 

Coses H 69229). T h e  C o u r t  of Appeals subsequently vacated this opinion, but 

o n  rehearing e n  banc, tho Co u r t  of Appeals again reversed the District 

Court, expressing the v i e w  that (1) the agency's intrusion into the bargain­

ing process w a s  pervasive a n d  w a s  not a  permissible sort of peripheral 

regulation; a n d  (2) the bid specification w a s  pre-empted, because the agency 

w a s  regulating activities that Congress intended to bo unrestricted by • g o v e r n m e n t a l  p o w e r  (936 F 2 d  346).
O n  certiorari, the U n i t e d  States S u p r e m e  C o u r t  reversed a n d  rera 

t; In a n  opinion b y  B l a c k m u n , J., expressing the u n a n i m o u s  v i o w  of the u>

(. it w a s  held that (1) the N L R A  does not pre-empt e n f o r c e m e n t  b y  a  state 

j agency, acting as t he o w n e r  of a  construction project, of a n  otherwise lawful 

I: prehire collective bargaining a g r e e m e n t  negotiated b y  private parties; (2)' j: u n d e r  the circumstances, the a g e n c y’s e n f o r c e m e n t  of the bid specificatio f w a s  not g o v e r n m e n t  regulation a n d  w a s  therefore not subject to N L R A  p;

■j emption, as the ag ency w a s  the proprietor of the construction project u n d  

; . state l aw a n d  w a s  acting as a purchaser of construction services; 

r, permitting the state to participate freely in the market p l a c e  u n d e r  

) circumstances p r o m o t e d  the legislative goals that a n i m a t e d  the passage 

the 55 8(e) a n d  8(0 provisions regarding construction-industry prehire agr 

fUentB^pnd (4) thus, n  preliminary injunction against e n f o r c e m e n t  o f  the bi 
BpecificatfiWt w a s  .improper.

566

B U I L D I N G  T R A D E S  v  A S S O C I A T E D  B L D R S .

(1993) 122 L  Ed 2d 666 
HEADNOTES

Cluufied to United SUIee Supreme Court Digest. Lawyers' Edition
C o m m e r c e  § 129.5 —  N a t i o n a l  L a- Beq.) does not pre-empt e n f o r c e m e n t  

b o r  Relations A c t  —  p r o - e m p -  b y  a state agency, acting as the

tlon —  state a g e n c y’s c o n­

struction project —  prehire 

collective b a r g a i n i n g  a g r e e­

m e n t

la-lc. T h e  National L a b o r  Rela­

tions A c t  ( N L R A )  (29 U S C S  §5 151 et

■*/ —   w _
o w n e r  of a  construction project, of 

o n  otherwise lawful prehire collec­

tive bargaining a g r e e m e n t  negoti­

ated b y  privnte parties; in c o n n e c­

tion with a  state agency's construc­

tion of s e w a g e  t r e a tment facilities

T O T A L  C L I E N T - S E R V T C E  L I B R A R Y ®  R E F E R E N C E S

4 8  A m  J u r  2d, L a b o r  a n d  Labor Relations § 1313; 4 8 A  A m  

J u r  2d, L a b o r  a n d  La b o r  Relations § 2003 

1 0 A  A m  J u r  Legal F o r m s  2d, La b o r  arid L a b o r  Relations 55 159:184. 159:285-169:287, 169:1164 
U S C S .  Constitution. A r t  VI, cl 2; 2 9  U S C S  55 158(e). 158(0 
E m p l o y m e n t  Coordinator Ml LH-12,261, LR-12,262, LR-12,265 

— LR12.267, LR-31,020— LR-31,022 

L  E d  Digest, C o m m e r c e  5 129.5
L  E d  Index, Collective Bargaining; Hiring Employees; L a b o r  

a n d  E m p l o y m e n t  

A L R  Index, Collective Bargaining; L a b o r  a n d  E m p l o y m e n t ;  

P r e e m p t i o n

Auto-Cite'’: Cases a n d  annotations referred to herein c an bo 

further researched through the Auto-Cite* c omputer-as­

sisted research service. U s e  Auto-Cite to c h e c k  citations for 

form, parallel references, prior a n d  later history, n n d  a n n o ­

tation references.

ANNOTATION REFERENCES
Slate court jurisdiction os preempted by National Labor Relotions Act 

os amended (29 U S C S  55 141 et seq >— Su p r e m e  Court enseo. 75 L E d  2d
988.

Notional Labor Relationo Act and Labor M a n a g e m e n t  Relatione Act ns 

excluding ate to action— federal cases. 93 L  E d  470, 94 L  E d  984. 95 L  E d  

384,98 L  Ed 245, 99 L  E d  559, 100 L  E d  1174.

Municipal ordinance or other enactment as pre-empted b y  National 

Labor Relations Act (29 U S C S  55 151 et eeq.i. 110 A L R  Fed 879.

Validity, construction, nnd application of the construction industry 
Proviso to N L R A  hot cargo provision (29 U S C S  5 168(c)). 39 A L R  Fed 16.

Rights of collective action by employees os declared in §7 of Notional 

Labor Relations Act (29 U S C S  5 157). 6 A L R 2 d  416.

567



U.S. SUPREME COURT REPORTS 122 L Ed 2d
for the cleaning of a harbor, the 

agency's enforcement of a bid specifi­

cation requiring each contractor a n d  

subcontractor to ogree to abide b y  a 

prrhire collective bargaining agree­

m e n t  negotiated b y  the agency's 

hired project m a n a g e r — w h i c h  agree­

men t ,  a m o n g  other items, . ecugnizes 

a particular union os the exclusive 

bargaining agent for all craft e m ­

ployees a n d  establishes u  10-year n o­

strike c o m m i t m e n t — is not g o vern­

m e n t  regulation a n d  is therefore not 

Bubjoct to N L R A  pre-emption, w h e r e  

(1) the a g e n c y  is the proprietor of 

the construction project u n d e r  state 

l a w  a n d  is acting as a  purchaser of 

construction services, (2) the agency, 

in adopting the bid specification, iB 

attempting to insure a n  efficient 

project that is completed as quickly 

a n d  effectively ns possible at the 

loweot cost, (3) enforcement of the 

bid specification is specifically tai­

lored to the o n e  particular project in 

question, a n d  (4) it is undisputed 

that the prehire a g r e e m e n t  is a 

valid labor contract u n d e r  the provi­

sions of §58(e) a n d  8(0 of the N L R A  

(29 U S C S  §5 158(e), 158(0) regarding 

prehire agr e e m e n t s  in the construc­

tion industry; permitting the state to 

participate freely in the marketplace 

u n d e r  3uch circumstances promotes 

the legislative goals that a n i m a t e d  

the passage of the §§ 8(e) a n d  8(0 

provisions, e v e n  t h o u g h  thoee provi­

sions are not m a d e  specifically appli­

cable to the state in such c i r c u m­

stances; thus, n  preliminary injunc­

tion against enforcement of the bid 

specification is improper.

C o m m e r c e  § 129 —  N a t i o n a l  L a ­

b o r  Relations A c t  —  p r e - e m p­

tion of state l o w

2. Be c a u s e  the National L a b o r  R e ­

lations A c t  (29 U S C S  §5 151 et seq.) 

contains n o  express p r e e m p t i o n  pro- 

5 6 8

vision, the United States S u p r e m e  

C o u r t  should not find a  state labor 

provision federally pre-empted u n­

less (1) the provision conflicts with 

fedural l a w  or w o u l d  frustrate tho 

federal scheme, or (2) the court dis­

cerns f r o m  the totality of the cir­

c u m s t a n c e s  that Congress sought to 

o c c u p y  tho field to tho exclusion of 
the states. ■u
States, Territories, and Posses­sions § 22 — federal pre-emp­tion

3. Consideration of a  state law 

u n d e r  tho Federal Constitution's su­

p r e m a c y  clause (Art VI, cl 2) starts 

w i t h  the basic as s u m p t i o n  that C o n­

gress did not intend to displace etc a 

law; the Unit e d  States S u p r e m o  

Court is reluctant to infer pre-emp­

tion of state law.

Commerce § 129 — National La­bor Relations Act — pro-amp tlon of state regulation K ,
4a. 4b. T h e  Notional L a b o r  R e  

tiona A c t  ( N L R A )  (29 U S C S  55 1 5 1  

seq.) pre-empts state l a w  in that 

N L R A  prevents a  state f r o m  

ing within n  zone that is pro 

a r d  reserved for (1) National 

Relations B o a r d  ( N L R B )  jurisdicti 

or (2) m a r k e t  freedom; tha first 

e m p t i o n  principle, forbidding 

a n d  local regulation of activities 

ore protected b y  5 7  of the N L R A  ( 

U S C S  § 157), or that constitute 

unfair labor practice u n d e r  5 8 of 

N L R A  (29 U S C S  5 158). (1) pro'tibi 

regulation even of activities that 

N L R A  only arguably protects or 

hibits, a n d  (2) is designed to p 

conflict between, o n  the o n e  

state a n d  local regulation and. 

the other, Congress' inti 

s c h e m e  of regulation, e m b o d i e d  

§57 n n d  8, w h i c h  s c h e m e  ind 

the choice of the N L R B ,  rother 

state or federal courts, as the a
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conduct; therefore,prialo b o d y  to i m p l e m e n t  the N L R A ;  

the second pre-emption principle, 

which prohibits state a n d  municipal 

regulation of areas that have been 

left to bo controlled by tho free piny 

of economic forces, preserves C o n ­

gress' intentional balance between 

the uncontrolled p o w e r  of m a n a g e­

m e n t  a n d  labor to further their re­

spective interests; however, such 

pre-emption doctrines apply only to 

state regulation, a n d  a  state doeo not 

regulate simply b y  acting within o n e  

of tho protected areas.

Commerce § 129 — National La­bor Relations Act — pre-emp­tion — action of state ns pro­prietor
6a-5c. A  state, acting os a  propri­

etor, m a y  m a n a g e  state-owned prop­

erty without offending the pre-emp­

tion principles of the National Labor 

Relations A c t  (29 U S C S  §5151 et 

seq.), given that such stato acts, 

which involve the state's interaction 

with private participants in the m a r ­

ketplace, are not t a n t a m o u n t  to reg- 

ulation or policymaking; in the a b­

sence of a n y  express or implied indi­

cation by Congress that n state m a y  

not m a n a g e  the state's o w n  property 

w h e n  the state pursues purely pro­

prietary interests, the United States 

S u p r e m e  Court will not infer m  re­

striction o n  such state conduct.

C o m m e r c e  § 129; States, Teirito- 

ries, a n d  Posses s i o n s  § It’ —  

National L a b o r  Relations A c t  

—  p r e - e m p t i o n  —  private a c­

tors —  s u p r e m a c y  clause 

8- p i e  fact that a  private actor 

*oay "regulate" does not m e a n  that 

“>e private actor m a y  be ”prc- 

*tnpted" b y  the National Labor R e­

d o n s  A ct ( N L R A )  (29 U S C S  §5 151 

*eq ), as the Federal Constitution’s 

w p r e m n c y  clause (Art VI, cl 2) doesHot r m in

private actors 

m a y  "regulate" os they pleaae. aa 

long as their conduct does not vio­

late the law; thus, a  private actor, 

unlike a  state actor, m a y — without 

violating the N L R A — participate in 

a  boycott of a  supplier o n  the basis 

of a  labor policy concern rather t h n n  

a profit motive, e v e n  t h o u g h  the 

private actor, u n d e r  s u c h  c i r c u m­

stances, w o u l d  b e  attempting to 

"regulate” the suppliers a n d  w o u l d  

not b e  acting ns a typical proprietor.

Labor § 114 — construction indus­try proviso — prehire agree­ments
7. T h e  construction-induntry pro­

viso to § 8(e) of the National Lab o r  

Relations A c t  (29 U S C S  5 168(e))—  

setting forth a n  exception f r o m  

§8(e)’B prohibition against "hot- 

cargo" a g r e e m e n t s  that require a n  

e m p l o y e r  to refrain f r o m  doing busi­

ness with a n y  person not agreeing to 

b e  b o u n d  b y  a prehire a g r e e m e n t —  

permits a  general contractor’s pre- 

hire collective bargaining a g r e e m e n t  

to require a n  e m p l o y e r  not to hire 

other contractors performing w o r k  

o n  a  particular project site unless 

such contractors agree to b e c o m e  

b o u n d  b y  the te r m s  of that agree­

ment.

Labor §§ 37, 45 — construction industry — changes to pre­hire agreement
8. T h e  final proviso to 5 8 (0 of the 

N a t i o n a l  L a b o r  R e l a t i o n s  A c t  

( N L R A )  (29 U S C S  5158(0) permits 

construction industry employees, 

once hired, to utilize the National 

La b o r  Relations B o a r d  election pro­

cess u n d e r  §5 9(c) a n d  9(e) of the 

N L R A  (29 U S C S  §5 159(c). 159(e)) if 

s u c h  e m p l o y e e s  w i s h  to reject the 

bargaining representative or to c a n­

cel the union security provisions of a
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Labor § 40 — construction indus­try agreements

9. T h e  intent of Congress, in e n­

acting exem p t i o n s  in §5 8(e) a n d  8(0 

of the National L a b o r  Relations A ct 

( N L R A )  (29 U S C S  55 158(e), 158(0) 

authorizing certain kinds of project 

labor a g r e e m e n t s  in the construction 

industry, is to a c c o m m o d a t e  condi­

tions specific to that industry, s u c h  

conditions including (1) the short­

t e r m  nature of e m p l o y m e n t ,  w h i c h  

m a k e s  posthire collective bargaining 

difficult; (2) the contractor's ne e d  for 

predictable coats a n d  a  steady supply 

of skilled labor; a n d  (3) a  longstand­

ing c u s t o m  of prehire bargaining in 
the industry.

A p p e a l  § 1339.6 —  certiorari —

SYLLABUS BY REPORTER OF DECISIONS

F e d e r a l  C o u r t  o f  A p p e a l s  d e­

cision —  w h a t  r e v l e w a b l e  

10a, 10b. O n  certiorari to review a 

Federal C o u r t  of Appeals' decision as 

to w h o t h e r  the National L a b o r  Rela­

tions A c t  ( N L R A )  (29 U S C S  §§ 151 et 

Beq.) pre-empts e n f o r c e m e n t  b y  a 

state authority, acting as the o w n e r  

of a  construction project, of a n  oth­

erwise lawful prehire collective bar­

gaining a g r e e m e n t  negotiated b y  pri­

vate parties, tho Unit e d  States S u­

p r e m e  Court will decline to address 

the application, if any, of § 8(d) of 

the N L R A  (29 U S C S  § 158(d)) to the 

agreement, w h e r e  (1) the Court of 

Appeals did not rely o n  that section 

of the N L R A ,  a n d  (2) the S u p r e m e  

C ou r t  did not grant certiorari o n  
that question.

Following a  lawsuit over its fail­

ure to prevent the pollution of Boa- 

ton Harbor, petitioner M a s s a c h u­

setts W a t e r  Resources Authority 

( M W R A ) —  the state a g e n c y  that pro­

vides, inter alia, s e w a g e  services for 

eastern Massachusetts— w a s  ordered 

to clean u p  the Harbor. U n d e r  state 

law, M W R A  provides the funds for 

construction, o w n s  the sewnge-treat- 

m e n t  facilities to be built, estab­

lishes all bid conditions, decides all 

contract awards, pays the contrac­

tors, a n d  generally supervises the 

project. Petitioner Kaiser Engineers, 

Inc., the project m a n a g e r  selected b y  

M W R A .  negotiated a n  a g r e e m e n t  

with petitioner Building a n d  C o n ­

struction T r a d e s  Council o n d  affili­

ated organizations ( B C T C )  that 

w o u l d  assure labor stability over the 

life of the project, a n d  M W R A  di­

rected in Specification 13.1 of its 

solicitation for project bids that each 

successful bidder m u s t  agree to 

abide b y  the labor a g r e e m e n t’s

terms, ’’e s p o n d e n t  organization,', 

w h i c h  represents n o n u n i o n  construc­

tion industry employers, filed Huit 

against petitioners, seeking, a m o n g  

other things, to enjoin enforcement 

of Bid Specification 13.1 o n  the' 

g rounds that it is pre-empted un d e r  

the National L a b o r  Relations Act. 

( N L R A ) .  T h e  District Cou r t  denied 

the organization's motion for prelim­

inary injunction, but the Court ot 

A p p e a l s  reversed, h o l d i n g  thati 

M W R A ' s  intrusion into the bargain­

ing process w a s  pervnsive a n d  not 

the sort of peripheral regulation 

that w o u l d  b e  permissible un d e r  S o n  

Diego Building Trades Council v 

G a r m o n ,  3 5 9  U S  236, 3  L  E d  2d 775,

7 9  S  C t  773, a n d  that B id Specifica­

tion 13.1 w a s  pre-empted u n d e r  M a ­

chinists v  Wisconsin E m p l o y m e n t  

Relstions C o m m ’n, 4 2 7  U S  132, 4 9  L' 

E d  2 d  396, 9 6  S  a  2548. because 

M W R A  w a s  regulating activiti 

that Congress intended to b e  *>" 

stricted b y  g o v e r n m e n t a l  power.
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em p t  e nforcement b y  a  state author­

ity, acting ns the o w n e r  of a  con­

struction project, of a n  otherwise 

lawful prehire collective-bargaining 

agreement negotiated by private 

parties. This Co u r t  has articulated 

two distinct N L R A  pre-emption prin­

ciples: " G a r m o n  p r e e m p t i o n "  for­

bids state a n d  local regulation of 

activities that are protected by  § 7 of 

tho N L R A  or constitute n n  unfair 

labor practice u n d e r  § 8, while " M a ­

chinists pre-emption" prohibits rtato 

and municipal regulation of areas 

that h a v e  been left to be controlled 

by tho free play of economic forces. 

These pre-emption doctrines apply 

only to state labor regu lation , see, 

e.g., Machinists, 4 2 7  US ,  at 144, 4 9  L  

E d  2d 396, 9 6  S  C t  2548. A  Stato 

m a y  act without offending t h e m  

w h e n  it acta ns n  proprietor n n d  its 

acts therefore ore not t a n t a m o u n t  to 

regulation or policymaking. Perm i t­

ting States to participate freely in 

tho marketplace is not only consis­

tent with N L R A  pre-emption princi­

ples generally but also, in this case, 

promotes the legislative goals that 

anim a t e d  the passage of tho N L R A ’s 

§ 8(e) a n d  § 8(f) exceptions regarding 

prehire agre e m e n t s  in the construc­

tion industry. It is undisputed that 

the A g r e e m e n t  b e t w e e n  Kaiser a n d  

B C T C  is a valid labor contract u n d e r  

55 8(e) a n d  (0. In enacting the ex c e p­
tions, Congress intended to a c c o m­

m o d a t e  conditions specific to the c o n­

struction industry, a n d  there is n o  

reason to expect the industry's defin­

ing features to d e p e n d  u p o n  the p u b­

lic or private nature of the entity 

purchasing contracting services. A b ­

sent a n y  express or implied indica­

tion b y  Congress that a State m a y  

not m a n a g e  its o w n  property w h e n  

pursuing a  purely proprietary inter­

est such as M W R A ' s  interest here, 

a n d  w h e r e  analogous private c o n­

duct w o u l d  b e  permitted, this Cou r t  

will not infer such a  reetriction.

935 F 2 d  345, reversed a n d  re­

ma n d e d .

B l a c k m u n ,  J „  delivered the opin­

ion for a u n a n i m o u s  Court.

APPEARANCES OF COUNSEL 
C h a r l e s  F r i e d  argued the cause for petitioners.

M a u r e e n  EL M a h o n e y  argu e d  the cause for the U n i t e d  States, os 

amicus curiae, b y  special leave of court.

M a u r i c e  B a s k i n  argued the cause lor respondents.

OPINION OF THE COUnT
Justice B l a c k m u n  delivered the 

opinion of the Court,

['•1 T h e  issue in this case is 

whother the National Lab o r  Rela­

tions Act, 49 Stnt 449, as u m e n d e d ,  

29 U S C  §151 et seq. [29 U S C S  

55151 et seq.], pre-empts enforce­

ment by a  state authority, acting as 

the o w n e r  of a  construction project, 

of an otherwise lawful prehire col­

lective-bargaining a g r e e m e n t  negoti­

ated b y  private parties.

I
T h e  Massachusetts W a t e r  R e ­

sources Authority ( M W R A )  is a n  in­

d e p e n d e n t  g o v e r n m e n t  a g e n c y  

charged b y  the Massachusetts Legis­

lature with providing water-supply 

services, s e w a g e  collection, a n d  

treatment a n d  disposal services for 

the eastern half of Massachusetts.
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M a a a  G e n  Lavra, c h  9 2  A p p ,  55 1-1 ot 

soq. ( S u p p  1992). Following a lawsuit 

a r m i n g  out nf ita failure to prevent 

tho pollution of Boston Harbor, in 

alleged violation of tho Federal W a ­

ter Pollution Control Act, 8 6  Stat 

816, as a m e n d e d ,  3 3  U S C  5 1251 ot 

seq. (33 U S C S  5 5 1 2 5 1  et seq.; 

M W R A  w a s  ordered to clean u p  the 

Harbor. S e e  United States v M e t r o­

politan Dist. Comin'n, 757 F  S u p p  

121. 123 ( M a s s  1991). T h e  cleanup 

project w a s  expected to cost $6.1 

billion over 10 years. 9 35 F 2 d  346. 

347 ( C A 1  1991), T h e  District Cou r t  

required construction to proceed 

without interruption, m a k i n g  n o  al­

low a n c e  for delays f r o m  causes such 

as labor disputes. A p p  71 (Affidavit 

of Richard D. Fox. Director of the 

P r o g r a m  M a n a g e m e n t  Division of 

M W R A ) .  M W R A  h as p rimary re­

sponsibility for tho project. U n d e r  its 

enabling statute n n d  the C o m m o n ­

wealth's public-bidding laws, M W R A  

provides the funds for construction 

(assisted b y  state a n d  federal 

grants), o w n s  tho sewoge-treatment 

facilities to be built, establishes all 

bid conditions, decides all contract 

awards, pays the contractors, n n d  

generally supervisee the project. S e e  

9 3 5  F2d, ot 3 4 7  (citing M a s s  G e n  

Laws, c h  9 2  A p p  §§ 1-1 ct seq. iSupp 

1992), c h  149, §§ 4 4 A  to 441, n n d  c h  

30. § 3 9 M )  (1991),

In the spring of 1988, M W R A  se­

lected Kaiser Engineers. Inc.. as its 

project m o n n g e r .  Kaiser w a s  to be 

primarily in charge of m a n a g i n g  a n d  

supervising construction activity.

Kaiser also w a s  to advise M W R A  on 

the d e v e l o p m e n t  of a  labor-relations 

policy thnt w o u l d  maintain worksite 

h a r m o n y ,  l a b o r - m a n a g e m e n t  peace, 

n n d  overall stability throughout the" 

duration of the project. T o  that end, 

Kaiser suggested to M W R A  that 

Kaiser bo permitted to negotiate nn 

a g r e e m e n t  with tho Building an d  

Construction T r ades Council a n d  af­

filiated organizations ( B C T C )  that 

w ou l d  naaure labor stability over the 

life of the project. A p p  to Pet for 

Cerv in No. 91-274, p  7 5a ( M W R A  

Pet App). M W R A  accepted Kaiser's 

suggestion, a n d  Kaiser accordingly 

proceeded to negotiate the Boston 

H a r b o r  W a s t e w a t e r  T r e a t m e n t  F a­

cilities Project L a b o r  A g r e e m e n t  

Ibid. T h e  A g r e e m e n t  included: recog­

nition of B C T C  as the exclusive bar­

gaining agent for all craft e m p l o y­

ees; use of specified m e t h o d s  for re­

solving all labor-related disputes; a 

requirement that nil em p l o y e e s  be, 

subject to union-security provisions 

compelling t h e m  to b e c o m e  union 

m e m b e r s  within seven days of their 

e m p l o y m e n t ;  the p r i m a r y  use of 

B C T C ' h  hiring halls to supply the 

project’s craft labor force; a 10-year 

noetriko c o m m i t m e n t ;  n n d  o re­

quirement that all contractors a n d  

subcontractors agree to b e  b o u n d  by 

the A g r e e m e n t  9 3 5  F2d, at 348. See 

generally M W R A  Pet A p p  107a (full 

text of Agreement). M W R A ’s Board 

of Directors approved n n d  adopted 

the A g r e e m e n t  in M u y  1989 a n d  

directed that Bid Specification 13.1 

be incorporated into ita solicitation 

of bids for w o r k  o n  the project1 9 35

I. M im chiurtu rompvUUrebiddin* liw i 
require MWRA lo Mala ita prefrrenre (or a 
contract term, euch aa a project labor axnw- 
roenl, in the form of a kid apecification. Three 
lawa, which MWRA's Enabling Act explicitly 
incorporate*. ae« Max Cen Uwv. ch 02 App, 
11-Ofgl (Supp 19921 I incorporating Maaa (ten

Lam ch 30. | MM, and ch 149. f  144A to 44ft 
11991)1, require that the c u m p e tlUrebidding 
prpoaaa be earned out by (he awerding aw- 
Ihonty. Sae Modem Continental Cooatr. CVa v» 
Lowell, M l Maaa 829. BM. 4«8 NE2d 117 
1177-1178119841
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p2d, at 347. Bid Specification 13,1 

provides in pertinent part;

•JE)ach successful bidder a n d  a n y  

end all levels of subcontractors, ns 

a condition of being n w n r d e d  n 

contract or subcontract, will agree 

to abide b y  the provisions of tho 

Boston H a r b o t  W a a t e w n l e r  Treat­

m e n t  Facilities Project Ln b o r  

A g r e e m e n t  as executed n n d  effec­

tive M a y  22. 1989, b y  n n d  be t w e e n  

Kaiser . . .  o n  behnlf of | M W R A ) ,  

nnd ( B C T C ) . . .  n n d  will be b o u n d  

by tho provisions of thot agree­

me n t  in the s o m e  m a n n e r  ns a n y  

other provision of tha contract." 

M W R A  Pel A p p  141n-142o.

In M a r c h  1990, a contractors’ asso­

ciation not n  pnrty to this case filed 
a charge with the National Lab o r  

Relations B o a r d  contending that the 

A g r e e m e n t  violated the N L R A .  T h e  

N L R B  G e neral Counsel refused to 

issue a complaint, finding: (1) that 

the A g r e e m e n t  is n valid prehire 

agreement u n d e r  } 8 ( 0  of the N L R A .  

29 U S C  } 158(0 (29 U S C S  5 158(01. 

which authorizes auch a g r e e m e n t s  in 

tho construction industry, n n d  (2) 

that the A g r e e m e n t’s provisions lim­

iting w o r k  o n  the project to contrac­

tors w h o  agree to abide b y  the ngree- 

m o n t  are lawful u n d e r  the construc- 

tion-industry proviso to 5 We), 29 

U S C  } 158(e) (29 U S C S  5 158(e)]. This 

proviso seta forth a n  exception from 

58(e)'s prohibition against "hot 

a u g o "  a g reements that require a n  

employer to refrain f r o m  doing busi­

ness with a n y  person not agreeing to 

he bo u n d  by a  prehire a g r e e m e n t  

Building 4  Trade* Council (Kaiser 

Engineers, Inc.), C o s e  l-CE-71, 

N L R B  Advico M e m o ,  J u n o  25. 1990, 

h W R A  Pet A p p  88n.

Also in M a r c h  1990. respondent 

"■eciated Builders n n d  Contractors

of Masaa c h u s e t t a / R h o d e  Island, Inc. 

(ABC), a n  organization representing 

n o n u n i o n  construction industry e m ­

ployers. b rought this suit against 

M W R A .  Kaiser, n n d  B C T C .  seeking, 

a m o n g  other things, to enjoin e n­

forcement of Bid Specification 13.1. 

A B C  alleged pre-emption u n d e r  the 

N L R A ,  p r e e m p t i o n  u n d e r  5514(c) of 

the E m p l o y e e  Reti r e m e n t  I n c o m e  

Security Act, 8 8  Stat 897, 29 U S C  

51144(c) (29 U S C S  5 1144(c)) ( E R­

ISA). violations of the Equal Protec­

tion n n d  D u e  Process Clauses of the 

Fourteenth A m e n d m e n t ,  conspiracy 

to reduce competition, in violation of 

the S h e r m a n  Act, 2 6  Stat 209. as 

a m e n d e d .  15 U S C  5 1 (IB U S C S  5 U  

a n d  various stnle-law clnims. O n l y  

N L R A  p r e e m p t i o n  is at issue here.

T h e  U n ited State* District Court 

for the District of Masaachusetta re­

jected each of A B C ’s claims n n d  d e­

nied ita moti o n  for n preliminary 

injunction. M W R A  Pet A p p  76a-83n. 

T h e  Co u r t  of Ap p e a l s  for the First 

Circuit reversed a n d  directed entry 

of a preliminary injunction restrain­

ing the use of Bid Specification 13.1, 

reaching only tho issue of N L R A  

preemption. 135 L R R M  2713 11990). 

T h e  Court of Appeals subaequently 

granted a petition for rehearing en 

banc, vacating the panel opinion. 

M W R A  Pet A p p  84a. U p o n  rehear­

ing e n  banc, the Co u r t  of Appeals, 

b y  a  3-2 vote, ogain reversed the 

j u d g m e n t  of tho District Court, one* 

m o r e  reaching only the pre-emption 

issue, 9 3 5  F2d. at 359-360. T h o  court 

held that M W R A ' a  intrusion into the 

bargaining process w a s  pervasive 

a n d  not tho sort of peripheral regu­

lation that w o u l d  be permiuaiblo u n ­

der S a n  Diego Building T r a d e s  C o u n ­

cil v G o r m o n .  3 5 9  U S  236, 3 L  E d  2d 

775, 7 9  S  C t  7 7 3  (1959). S e e  9 3 5  F2d. 

at 3 5 3  It also held that Bid Specifi-

573
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cation 13.1 w a s  pro-empted u n d e r  

Machinists v Wisconsin E m p l o y m e n t  

Relations C o m r n ’n. 4 27 U S  132. 49 L  

E d  2d 396. 9 6  S  C t  2 5 4 8  (1976). 

because M W R A  w a n  regulating ac­

tivities that Congress intended to be 

unrestricted b y  g o v e r n m e n t a l  power. 

Because o f  the i m portnnco of the 

irue, w e  g ranted certiorari. 504 U S

 . 118 L  E d  2 d  541, 1 12 S  C t  1935

(1992).

n
[2, 3] T h e  N L R A  contains n o  ex- 

presa pre-emption provision. T h e r e­

fore. in accordance with aettlcd pre­

em p t i o n  principles, w e  should not 

find M W R A ' s  bid specification pre­

e m p t e d  ..... . . .  unlean it conflicts

with federal I n w  or w o u l d  frustrate 

the federal scheme, or unless |we| 

discern f r o m  the totality of the cir­

cum s t a n c e s  that Congress sought to 

o c c u p y  the field to the exclusion of

the States. Metropolitan Life Ins.
Co. v  Masaachusetta, 4 71 U S  724, 

747-748. 8 5  L  E d  2 d  728, 105 S  C t  

2 3 8 0  (1985) (citations omitted). W e  

are reluctant lo infer pre-emption. 

S e e  Cippolone v  Liggett G r o u p ,  Inc.,

5 04 U S  . ------  — . 120 L  E d  2d

407. 112 S  C» 2 6 0 8  (1992); Rice v 

S a n t a  F e  Elevntor Corp., 331 U S  

218. 230. 91 L  E d  1447. 67  S  C t  1146 

(1947), "Consideration u n d e r  the S u ­

p r e m a c y  C l ause starts with the basic 

a s s u m p t i o n  that Congress did not 

intend to displace stale law." M a r y ­

land v  Louisiana, 451 U S  725. 746. 

6 9  L  E d  2 d  156, 101 S  C t  3 0 7 5  (1981) 

W i t h  these general principles in 

mind, w e  turn to the particular pre­

emp t i o n  doctrines that h a v e  devel­

oped a r o u n d  the N L R A .

[4s] In Metropolitan Life Ins. Co. v 

Massachusetts, 471 U S .  at 748, 8 5  L  

E d  2 d  728. 105 S  Ct  2380, w e  noted: 

574

" T h e  Co u r t  h as articulated t w o  dis­

tinct N L R A  pre-emption principles." 

T h o  first, " G a r m o n  pre-emption." see 

S a n  Diego Building T r a d e s  Council v 

G a r m o n ,  supra, forbids state a nd 

local regulation of activities that are 

"protected b y  5 7 of the [ N L R A ] ,  or 

constitute a n  unfair labor practice 

u n d e r  § 8." 3 6 9  U S ,  at 244, 3 L  E d  

2d 776, 7 9  S  C t  773. S e e  also G a m e r  

v  Teamsters, 3 4 6  U S  -185, 498-499,98 

L  E d  2 2 8  7 4  S  C t  161 (1963) 

("[W]hen t w o  separate remedies ore 

brought to bear o n  the s a m e  activity, 

a conflict is imminent"). G a n n o n  

pre-emption prohibits regulation 

even of activities that the N L R A  

only arguably protects or prohibits. 
S ee Wisconsin Dept, of Industry v 

G o u l d  Inc., 47 5  U S  282, 286, 89 L  E d  

2 d  223, 106 S  C t  1057 (1986). This 

rule of pre-emption is designed to 

prevent conflict between, o n  the one- 

hand. state a n d  local regulation and, 

o n  the other, Congress' "integrated 

r c h e m o  of regulation," G a r m o n ,  359 

U S. at 247, 3  L  E J  2 d  775, 7 9  S  a  

773, e m b o d i e d  in §§7 a n d  8  of tho 

N L R A .  w h i c h  includes the choice of 

the N L R B ,  rather t h a n  state or fed­

eral courts, as the appropriate body 

to i m p l e m e n t  the Act. Metropolitan 

Life Ins. Co. v Massachusetts, 471 

U S ,  «t 748-749, a n d  n 26. 85  L  E d  2d 

728, 105 S  C t  2380.

In G a r m o n ,  this C o u r t  held that a 

state court w a s  precluded from 

a w a r d i n g  d a m a g e s  to employers for 

econ o m i c  Injuries resulting from 

peaceful picketing b y  labor unions 

that h a d  not b e e n  selected b y  a  m a ­

jority of e m p l o y e e s  as their bargain­

ing agent. 3 5 9  U S ,  at 246, 3 L  E d  2d 

775, 7 9  S  C t  773. T h e  Co u r t  said: 

" O u r  concern is with delimiting ar­

eas of conduct w h i c h  m u s t  be free* 

f r o m  state regulation if national pol­

icy is to be left u n h a m p e r e d .” & )“•' 

In Gould, w e  held that the N L R A .

B U I L D I N G  T R A D E S  v  A S S O C I A T E D  B L D R S .

(1993) 122 L  Ed 2d 866

self-help activity to be regulable b yp r e e m p t s  a  statute that disqualifies 

from doing business with the State 

persons w h o  h a v e  violated the 

b'lJlA three times within a  5-ycar 

period. W e  e m p h a s i z e d  there that 

"the G a r m o n  rule prevents States 

not only f r o m  setting forth stan­

dards of conduct inconsistent with 

the substantive requirements of tho 

N L R A ,  but also f r o m  providing their 

o w n  regulatory or judicial remedies 

for conduct prohibited or arguably 

prohibited b y  the Act.” 4 7 5  U S ,  at 

286. 8 9  L  E d  2 d  223, 1 06 S  C t  1057 

(citing 3 6 9  U S ,  nt 217. 3  L  E d  2d 

776,79 S  C t  773).

A  second pre-emption principle, 

"Machinists pre-emption," see M a ­

chinists v  Wisconsin E m p l o y m e n t  

Relations C o m m ' n ,  427 U S, at 147, 

49 L  E d  2 d  396. 9 6  S  a  2548, pro­

hibits state a n d  municipal regula­

tion of nrcan that h a v e  b e e n  left " 'to 

be controlled b y  the free play of 

economic forces."' Id., at 140, 4 9  L  

E d  2 d  396, 9 6  S  C t  2 5 4 8  (citation 

omitted). S e e  also G o l d e n  State 

Transit Corp. v Loa Angeles, 4 75 U S  

608, 614, 8 9  L  E d  2d 616. 106 S  Ct 

1396 (1986) (Golden State I); G o l d e n  

Stale Transit Corp. v Loa Angeles, 

493 U S  103, 111, 107 L  E d  2 d  420, 

110 S  a  444 (1989) (Golden State II). 

Machinists p r e e m p t i o n  preserves 

Congress' ''intentional b a l a n c e  

"'between the uncontrolled p o w e r  of 

m a n a g e m e n t  n n d  labor to further

their respective interests. G o l d e n

State I, 4 75 U S .  at 614, 8 9  L  E d  .Id 

616, 106 S  C t  1395 (citations omit­

ted). /
In Machinists, we held that tho 

Wisconsin Employment Relations 
Commission could not designute ns 

unfair labor practice under state 
“ w a concerted refusal by a union 
*®*1 its members to work overtime, 
because Congress did not mean such

the States. 4 27 U S ,  at 148-150, 4 9  L  

E d  2d 396, 9 6  S  a  2548. W e  oaid 

that it w o u l d  frustrate Congress' in­

tent to "sanction state regulation of 

such e c o n o m i c  preraure d e e m e d  b y  

the federal A c t  ’dcsirabl(y] . . , left 

for the free play of contending eco­

n o m i c  forces Id, at 150, 4 9  L

E d  2 d  396, 9 6  S  «  2548 (citation 

omitted). In G o l d e n  State I, w o  a p ­

plied the Mach i n i s t s  doctrine to hold 

that the city of L o a  Angeles w a a  pre­

e m p t e d  f r o m  conditioning r enewal of 

a taxicab opernling license u p o n  the 

settlement of a  labor dispute. 4 7 5  

U S .  at 618, 8 9  L  E d  2d 616, 1 06 S  a  

1396. W e  reiterated the principle 

that a "local g o v r r s m e n t  . . . lacks 

tho authority to '"introduce s o m e  

standard of property "balanced' b ar­

gaining p o w e r "  . . .  or to define 

" w h a t  e c o n o m i c  sanctions m i g h t  be 

permitted negotiating parties in a n  

'ideal' or 'balanced' state of collec­

tive bargaining." * m IL, at 619, 8 9  L  

E d  2d 616, 106 8  O  1395 (quoting 

Machinists, 4 2 7  ITS. at 149-150, 4 9  L  

E d  2d 396. 9 6  S. Q  25J8) (Internal 

citation omitted). Is G o lden State II. 

4 9 3  U S  103, 107 :L E d  2d 420. 1 10 S  

C t  4 44 (1989), wre determined that 

the taxicab cmpl'oyer w h o  w a s  chal­

lenging the city's) caedsct in G o l d e n  

State I w a s  entittled to main t a i n  n n  

action u n d e r  421 U S C  § 1983 [42 

U S C S  § 1983] for compensatory d a m ­

ages against the aty. In so holding, 

w e  stated that th k  Machinists rule 

created a  zone fret fern all regula­

tions. w h e t h e r  st a t e  ar federal. 4 9 3  

U S ,  at 112, 107 L  B l  2d 420. 1 10 S  

C t  444.

HI
[4b. 5a) W h o m  w e  ray that the 

N L R A  p r e e m p t s  state law, w e  m e a n  

that the N L R A  prevents n State
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from regulating within a  protected 

zone, w h e t h e r  it be a zone protected 

n n d  reserved for m a r k e t  freedom, 

see Machinists, or for N L R B  jurisdic­

tion. see G a r m o n .  A  State does not 

regulate, however, simply b y  acting 

within o n e  of these protected areas. 

W h e n  a  State o w n s  a n d  m a n a g e s  

property, for example, it m u s t  inter­

act with private participants in the 

marketplace. In so doing, the State 

is not subject to pre-emption b y  the 

N L R A ,  because p r e e m p t i o n  doc­

trines apply only to state regu latio n .
O u r  decisions in this area support 

the distinction b e t w e e n  g o v e r n m e n t  

ns regulator n n d  g o v e r n m e n t  as p ro­

prietor. W e  h a v e  held consistently 

that the N L R A  w a s  intended to s u p­

plant state labor regu latio n , not rll 

legitimate stale activity that nlfects 

labor. In Machinists, for example, 

w e  referred to Congress' pre-emptive 

intent to "leave s o m e  activities u n r e g u la te d ," 4 27 U S ,  ot 144, 49 L  

E d  2 d  ,196, 9 6  S  C t  2548 (emphasis 

added), n n d  held that the activities 

at issue— w orkora deciding togcthor 

to refuse overtime w o r k — w e r e  not "re g u la b le b y  States." Id., nt 149, 4 9  
L  E d  2d ,196, 9 6  S  C t  2548 (emphasis 

added). In G o l d e n  State I. w e  held 

that the reason Los Angeles could 

not condition renewal of a btxicab 

franchise u p o n  settlement of n labor 

dispute w n s  that "Machinist} pre­

e m p t i o n  . . . precludes stat. a n d  

municipal reg u latio n 'concerning 

conduct that Coi gress intended to be u n r e g u la te d .'" 47 5  U S .  at 614, 8 9  L  

E d  2d 616, 106 S  C t  1395 lemphasis 

added) (quoting Metropolitan Life 

Ins. Co. v Massachusetts, 471 U S, at 

749, 8 5  L  E d  2 d  728, 105 S  C t  2380). 

W e  refused to permit the city's exer­

cise of ita regulatory p o w e r  of license 

n o n r e n e w a l  to restrict G o l d e n  

State's right to use lawful econ o m i c  

5 76

w e a p o n s  in its dispute with its u n­

ion. Se e  4 7 5  U S ,  at 615-619, 89  L  E d  

2d 616, 106 S  C t  1395. A s  petitioners 

point out, a very diiTerent case 

wo u l d  h a v e  b e e n  presented h a d  the 

city of Los An g e l e s  purchased taxi 

services f r o m  G o l d e n  State in order 

to transport city employees. Brief for 

Petitioners 36. In that situation, If 

the strike h a d  produced serious in­

terruptions in tho services the city 

h a d  purchased, the city w o u l d  not 

necessarily h a v e  b e e n  pre-empted 

f r o m  advising G o l d e n  State that it 

w o u l d  hire a n other c o m p a n y  if the 

labor dispute w e r e  n ot resolved a n d  

services r e s u m e d  b y  a  specific d e a d­
line.

In Gould, w e  rejected the argu­

m e n t  that tho State w a s  acting os 

proprietor rather t h a n  regulator for 

purposes of G n r m o n  p r e e m p t i o n  

w h e n  the State refused to d o  busi­

ness with persons w h o  h a d  violated 

the N L R A  three times within five 

years. W e  noted in doing so that in th a t case, " d e b a r m e n t  . . . serves 

plainly as a  m e a n s  of enforcing the 

N L R A . "  4 75 U S ,  at 287. 8 9  L  E d  2d 

223, 106 S  C t  1057. W e  said there 

that "[t]he Slate concedes, as we- 

think it must, that the point of t h ~  

statute is to deter labor law viola­

tions"; w o  concluded that "[n)o other 

purpose could credibly be ascribed." 

Ibid.
. ,n

R espondents quote the following 

passage f r o m  Gould, arguing that it 

stands for the proposition that tho 

State ns proprietor ia subject to the- 

s a m e  pre-emption limitations as the 

Stole ns regulator

" N o t h i n g  in the N L R A ,  of. 

course, prevents private pure 

era f r o m  boycotting labor law 'r  
Intora. B u t  g o v e r n m e n t  occupies 

unique position of p o w e r  in

B U I L D I N G  T R A D E S  v A S S O C I A T E D  B L D R S .
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society, a n d  its conduct, regardless 

of form, is rightly subject to spe­

cial restraints. Outside the area of 

C o m m e r c e  Clause jurisprudence, it 

is far f r o m  u n u s u a l  for federal l aw 

to prohibit States f r o m  m a k i n g  

spending decisions in w a y s  that 

are permiaeible for private parties 

. , . . T h e  N L R A ,  moreover, has 

long been understood to protect a 

range of c o nduct against state but 

net private interference . . . .  T h e  

Act treata state action differently 

from private action not merely 

because they frequently take dif­

ferent forms, bu t  also because in 

our s y stem States simply are dif­

ferent f r o m  private parties a n d  

have a  different rolo to play." Id., 

at 290. 8 9  L  E d  2 d  223. 106 S  Ct 

1057.

T h e  ob o v e  passage doce not bear 

the weight that respondents wou l d  

have it support. T h e  c o nduct at issue 

in Go u l d  w a s  a state agency's at­

tempt to c o m p e l  conformity with the 

N L R A .  B e c a u s e  the statute at issue 

in G o u l d  addressed e m p l o y e r  c on­

duct unrelated to the employer's 

performance of contractual obliga­

tions to the State, a n d  because the 

State’s reason for s u c h  conduct w a s  

to deter N L R A  violations, w e  c o n­

cluded: "Wisconsin 'simply is not 

functioning as a  private purchaser of 

services.' . . . [and therefore,] for all 

practical purposes, Wisconsin's d e­

barment s c h e m e  ia t a n t a m o u n t  to 

regulation." Id., nt 289, 8 9  L  E d  2d 

223, 106 S  C t  1057. W e  e m p hasized 

that w e  w e r e  "not s»y[ing) that state 

purchasing decisions m a y  never be 

influenced b y  labor considerations." 

|d.. at 291, 8 9  L  E d  2 d  223, 106 S  Ct 
1057.

ft] T h e  conceptual distinction be- 

j***n regulator n n d  purchaser ex- 

**•* to a limited extent in the privote

sphere ns well. A  private actor, for 

example, c a n  participate in n  boycott 

of a supplier o n  the basis of a  labor 

policy concern rather t h a n  a  profit 

motive. S e e  id., nt 290, 8 9  L  E d  2d 

223, 106 S  C t  1057. T h o  private actor 

u n d e r  such circumstances w o u l d  be 

attempting to "regulate" the suppli­

ers a n d  w o u l d  not bo acting as a  

typical proprietor. T h e  fact that a 

privnte actor m a y  "regulate" does 

not me a n ,  of course, that the privote 

actor m a y  bo "pre-emptod" b y  the 

N L R A ;  the S u p r e m n c y  Clause does 

not require pre-emption of private 

conduct. Private actors therefore 

m a y  "regulate" os they please, as 

long as their conduct does not vio­

late the law. A s  the ab o v e  passage in 

G o u l d  m a k e s  clear, however, States 

h a v e  a  qualitatively different role to 

ploy f r o m  private parties. Id., at 290, 

8 9  L  E d  2 d  223, 1 06 S  a  1057. W h e n  

the State acts os regulator, it per­

forms a role that is characteristi­

cally a g o v e r n m e n t a l  rather t h a n  a 

private role, boycotts notwithstend- 

ing. Moreovdr, as regulator of pri­

vate conduct, the State is m o r e  p o w ­

erful t h a n  private parties. T h e s e  dis­

tinctions are far lese significant 

w h e n  the State acta ns a m a r k e t  

participant with n o  interest in set­

ting policy.

[5b] In Gould, w e  did not address 

fully the implications of these dis­

tinctions. W e  le R  o p e n  the question 

w h e t h e r  a State m a y  act without 

offending the pre-emption principles 

of the N L R A  w h e n  it acts as a pro­

prietor a n d  its acta therefore are not 

" t a n t a m o u n t  to regulation," or pol­

icy-making. A s  explained m o r e  fully 

below, w e  n o w  a n s w e r  this question 

in the affirmative.

I V

[lb, 7, 5] Permitting the States to
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participate freely in tho marketplace 

is not only consistent with N L R A  

pre-emption principles generally b ut 

oIbo, in this case, p romotes the legis­

lative goals that a n i m a t e d  the pas­

sage of tho §§ 8(e) a n d  8(0 exceptions 

for t he construction industry. In 

1959, Congress a m e n d e d  tho N L R A  

to a d d  §8(0 a n d  modify §8<e). S ec­

tion 8(0 explicitly permitr employers 

in th o  construction industry— b u t  n o  

other em p l o y e r s — to enter into pre­

hire agreements. Prchire agree­

m e n t s  o r e  collective-bargaining 

a g r e e m e n t s  providing for un i o n  rec­

ognition, c o m pulsory union dues or 

equivalents, a n d  m a n d a t o r y  use of 

union hiring halls, prior to the hir­

ing of a n y  employees. 9 3 5  F2d, nt 

356; J i m  McNefT, Inc. v Todd. 461 

U S  260, 265-266, 7 5  L  E d  2 d  830, 103 

S  a  1753 (19831. T h e  1959 a m e n d ­

m e n t  a d d i n g  a  proviso to subsection 

(o) permits n general contractor's 

prchire a g r e e m e n t  to require a n  e m ­

ployer not to hire other contractors 

p e rforming w o r k  o n  that particular 

project site unless they agree to be­

c o m e  b o u n d  by the terms of that 

labor agreement. S ec W o e l k e  &  
R o m e r o  Framing, Inc. v  N L R B ,  4 56 

U S  645. 657, 7 2  L  E d  2d 398, 102 S  

C t  2071 (1982). Section 8(f) contains 

a final proviso that permits e m p l o y­

ees, o n c e  hired, to utilize the N L R B  

election process u n d e r  §§ r,cl a n d  

9(e) of the Act. 2 9  U S C  §§ 159(c) a n d  

(e) [29 U S C S  §§159(c) a n d  (e)|, ir 

they w i s h  to reject the bargaining 

representative or to cancel the union 

security provisions of the prchire 

agreement. S e e  N L R B  v  Iron W o r k ­

ers, 4 3 4  U S  335, 345. 54 L  E d  2d 

586, 9 8  S C t  651 (1978).

It is undisputed that the A g r e e­

m e n t  b e t w e e n  Kaiser a n d  B C T C  is n 

valid labor contract u n d e r  §§ 8(e) 

a n d  (0. A s  noted above, thoso sec- 

5 7 8

tions explicitly authorize this type of 

contract b e t w e e n  a  union a n d  nn 

e m p l o y e r  like Kaiser, w h i c h  is e n­

gaged primarily in the construction 

industry, covering employees e n­

gaged in that industry.

O f  course, the exceptions provided 

for the construction industry in 

§§ 8(e) a n d  8(0, like the prohibitions 

f rom w h i c h  they provide relief, are 

net m a d e  specifically applicable to 

the State. This is because tho State 

is excluded f r o m  the definition of the 

t e r m  " e m p l o y e r "  u n d e r  tho N L R A .  

see 29 U S C  §152(2) [29 U S C S  

§ 152(2)], a n d  because the State, in 

a n y  event, is acting not as a n  e m ­

ployer but ns a  purchaser in this 

case. Nevertheless, the general goals 

behind passage of §§ 8(e) a n d  8(0 are 

still relevant to determining w h a t  

Congress intended with respect to 

the State a n d  its relationship to the 

a g r e e m e n t s  authorized b y  these sec­

tions.

[9] It is evident f r o m  the face of 

the statute thnt in enacting e x e m p­

tions authorizing certain kinds of 

project labor a g r e e m e n t s  in the c on­

struction industry, Congress in­

tended to a c c o m m o d a t e  conditions 

specific to that industry. S u c h  condi­

tions include, a m o n g  others, tho 

short-term nature of e m p l o y m e n t  

w h i c h  m a k e s  post-hire collective bar­

gaining difficult, the contractor’s 

need for predictable costs a n d  a  

steady supply of skilled labor, a n d  a  

long-standing c u s t o m  of prehire bar­

gaining in the industry. S e e  S  R e p  

No. 187, 86th Cong, 1st Seso, 28, 56- 

5 6  (1959); H R  R e p  No. 741. 86th 

Cong, 1st Sess, 19-20 (1959).

[5c, 10*| T h e r e  is n o  reason to 

expect those defining features of the 

construction industry to d e pend 

u p o n  tha public or private nature

B U I L D I N G  T R A D E S  v
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the entity purchasing contracting 

services. T o  the extent thnt a private 

purchaser m a y  choose a contractor 

based u p o n  that contractor’s willing­

ness to enter into a  prehire agree­
ment. a public entity as p u rch ase r 
should b e  permitted to d o  the same. 

Confronted with Buch o  purchaser, 

thoee contractors w h o  d o  not nor­

mally enter such agreements are 

faced with a choice. T h e y  m n y  alter 

their usual m o d e  of operation to 

secure the business opportunity at 

hand, or seek business from purchas­

ers w h o s e  perceived needs d o  not 

inc’ude a  project labor ngreement. In 

the absence of a n y  express or i m ­

plied indication by Congress that a 

State m n y  not m a n a g e  ita o w n  prop­

erty w h e n  it pursues its purely pro­

prietary interests, a n d  w h e r e  analo­

gous private conduct w o u l d  b e  per­

mitted, this C o u r t  will not infer such 

a restriction. See, e.g., M a r y l a n d  v 

Louisiana, 461 C S ,  at 746, 6 8  L  E d  

2d 576, 101 S  C t  2114 ("Considera­

tion u n d e r  the S u p r e m a c y  Clause 

starts with the basic assumption 

that Congress did not intend to dis­

place Btate law").* Indeed, there is 

s o m e  force to petitioners’ argument. 

Brief for Petitioners 25, thnt denying 

an option to public owner-developers 

that is available to private owner- 

developers itself places a  restriction 

on Congress' intended free play of 

economic forces identified in M a c h i n­

ists.

V

[1c) In the instant case, M W R A  

“otod o n  the advice of a m a n a g e r

1  [10b) Respondents suggest in their brief. 
Bnef for Respondents 22, n 12. Out under 
H.K. Porter Co. v NLRB. 397 US 99, 103, 25 L 
“  2d Its, go S a  821 (1970), 5«d> of tho 
J*“8A ripmoly prohibit!) tho conduct of 
**WRA in issue in thi» cos*. The Court of

hired to organize performance of a 

clean-up job over which, un d e r  M a s ­

sachusetts low. M W R A  is the propri­

etor. T h e r e  is n o  question but that 

M W R A  w a a  attempting to ensure a n  

efficient project that w o u l d  be c o m ­

pleted as quickly a n d  effectively as 

possible at tho lowest coat. A s  peti­

tioners note, moreover, Brief for P e­

titioners 26, the challenged action in 

this case w a s  specifically tailored to 

o n e  particular job, the Boston H a r ­

bor clean-up project. T h e r e  is there­

fore n o  basis o n  w h i c h  to distinguish 

the incentives at w o r k  here from 

thoee that operate elsewhere in the 

construction industry, incentives 

that this Co u r t  has recognized os 

legitimate. S e e  W o e l k e  &  R o m e r o  

F r a m i n g  Co. v  N L R B ,  466 U S .  at 

662, a n d  n 14. 7 2  L  E d  2d 398, 102 S  

C t  2071.

W e  hold today thnt Bid Specifica­

tion 13.1 is not g o v e r n m e n t  regula­

tion a n d  that it is therefore subject 

to neither G a r m o n  nor Machinists 

pre-emption. Bid Specification 13.1 

constitutes proprietary conduct on 

tho part of the C o m m o n w e a l t h  of 

Massachusetts, w h i c h  legally has e n­

forced a  valid project labor agree­

ment. A s  Chief J u d g e  Breyer aptly 

nrced in his dissent in the Court of 

Appeals, " w h e n  the M W R A ,  acting 

ii« the role of purchaser of construc­

tion services, acts just like n  private 

contractor w o u l d  act, a n d  conditions 

its purchasing u p o n  the very sort of 

labor n g r e e m e n t  thnt Congress ex­

plicitly authorized a n d  expected fre­

quently to find, it does not 'regulate' 

the workings of the m a r k e t  forces

ASSOCIATED BLDRS.Ed 2d 665

Appeals did not rely on this section of the 
statute, nor did we grant certiorari on this 
question. We therefore decline the invitation 
to address the application, if  any. of |8<dl to 
Bid Specification 13.1.
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thnt Congress expected to find; it 

exemplifies them." 9 3 5  F2d, nt 361.

Because w e  find thnt Rid Specifics- 

tion 13.1 is not pre-empted b y  the 

N L R A ,  it follows thnt n preliminnry 

injunction against enforc e m e n t  of

this bid specificntion w a s  improper. 

W e  therefore revorse tho j u d g m e n t  

of the C o u r t  of A p p e a l s  a n d  r e m a n d  

tho case for further proceedings con­

sistent with this opinion.

It is so ordered.

•d

1

580

J O S E  A N T O N I O  O R T E G A - R O D R I G U E Z ,  Petitioner

v

U N I T E D  S T A T E S  

5 07 U S  — . 122 L  E d  2d 681, 113 S  a  1199 

[No. 91-7749]

A r g u e d  D e c e m b e r  7, 1992. Decided M a r c h  8, 1993.

Decision: Dismissal of appeal of accused w h o s e  postconviction flight a n d  

recapture occurred before filing of appeal, held impr o p e r  without suffi­

cient connection b e t w e e n  fugitive status a n d  appellate process.

SUMMARY
A  1982 decision b y  the United States Cou r t  of A p peals for the Eleventh 

Circuit ruled to the effect that a criminal defendant w h o  (led after convic­

tion, but before sentencing, waived the right to appeal from the conviction 

unless the d efendant could establish that the defendant's absence w a s  d u e  

to matters completely b e y o n d  the defendant's control. After being tried a n d  

convicted in the United States District Co u r t  for the Southern District of 

Florida for violations of federal d r u g  laws, a n  accused failed to appear for 

sentencing in 1989 a n d  w a s  sentenced in his absence to a prison term. 

Although the accused's t w o  codefcndants appealed their convictions a n d  

sentences, n o  appeal w a s  filed o n  behalf of the accused. Following the arrest 

of the accused il m o n t h s  after the original sentencing date, the accused w a s  

indicted a n d  found guilty of c o n t e m p t  of court a n d  failure to appear, a n d  

w as sentenced b y  the District Court to a  prison t e r m  to be served after 

completion of the sentence for the d r u g  offenses. (Meanwhile, the United 

States Court of Appeals for the Eleventh Circuit affirmed the conviction of 

one of the accused’s codefendants, but reversed the second codefendant’s 

conviction o n  the basis of insufficient evidence.) W i t h  respect to the ac- 

cused’s drug offenses, the District Court denied the accused's m o tion for a 

Judgm e n t  of acquittal, but granted his m o t i o n  for resentencing. T h e  accused 

“led a n  appeal after the resentencing, a n d  argued that the s a m e  insuffi- 

ciency-of-the-evidence rationale underlying the reversal of the second code­

fendant’s conviction o u g h t  apply with respect to the accused’s d r u g  convic- 

Lon. T h e  Court of Appeals, however, granted the government's motion to
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§ 36.30.085 Public Contracts § 36.30.085

I

Sec. 36.30.085. Lease-purchase agreements, (a) To perform ita 
duties and statutory functions, the department, the Board of Regents 
of the University of Alaska, the legislative council, or the supreme 
court may enter into lease-purchase agreements. The department, the 
Board of Regents, the legislative council, or the supreme court may 
enter into a lease-purchase agreement only if the department, the 
Board of Regents, the legislative council, or the supreme court is the 
lessee under the agreement.
(b) When evaluating proposals to acquire or improve real property 

under a lease-purchase agreement, the department, the Boani of Re­
gents, the legislative council, or the supreme court shall consider
(1) in addition to lease costs, the life cycle costs, function, indoor 

environment, public convenience, planning, design, appearance, and 
location of the real property proposed for acquisition or improvement; 
and
(2) whether acquisition or improvement of the real property by 

lease-purchase agreement is likely to be the least costly means to 
provide the space.
(c) A  lease-purchase agreement
(1) may not provide for a period of occupancy under the full term of 

the lease-purchase agreement that is greater than 40 years;
(2) must provide that lease payments made by the department, the 

Board of Regents, the legislative council, or the supreme court are 
subject to annual appropriation.
(d) If the department, Board of Regents, legislative council, or su­

preme court intends to enter into or renew a lease-purchase agree­
ment for real property, the department, Board of Regents, legislative 
council, or supreme court shall provide notice to the legislature. The 
notice must include the
(1) anticipated total construction, acquisition, or other costs of the 

project;
(2) anticipated annual amount of the rental obligation; and
(3) total lease payments for the full term of the lease-purchase 

agreement.
(e) The department, the Board of Regents, the legislative council, or 

the supreme court may not enter into a lease-purchase agreement to 
acquire or improve real property unless the agreement has been ap­
proved by the legislature by law.
(f) The provisions of (d) and (e) of this section do not apply to a 

lease-purchase agreement
(1) related to the refinancing of an outstanding balance owing on an 

existing lease-purchase agreement; or
(2) by the University of Alaska if the lease-purchase agreement iB 

secured by student fees or university receipts as defined in AS 
14.40.491.

9



§ 36.30.095 Alaska Statutes Supplement § 36.30.130

(g ) In  th is section,
(1 ) " fu ll term o f the lease-purchase agreement" includes a l l renewal 

options that are defined w ithin the lease-purchase agreement;
(2 ) "lease-purchase agreement”  includes a lease-financing ag ree­

ment. (§ 7 ch 75 SLA 1994; am §§ 2, 3 ch 36 SLA  1995)

E ffe c t o f  am endm ents. — The 1995 E ffe c t iv e  d a te* . — Section 13, ch. 75, 
amendment, effective May 25, 1995, in- SLA 1994 makes this section effective 
serted "o r improve" in subsections (b) and j une 7, 1994, in accordance with AS 
(e) and "or improvement" in paragraphs 01 10 070(c)
(b)<l) and (bK2).

•
Sec. 36 .30 .095 . P ro c u rem e n t o f  p a p e r . Except as otherw ise re­

quired under AS 36 .15 .050 o r AS 36 .30 .322 —  36 .30 .338 , when a state 
agency purchases paper, a t least 25 percent o f  the quan tity  purchased 
must be recycled paper unless the commissioner o f  the departm ent in 
which the agency is located makes a w ritten find ing th a t recycled 
paper is not availab le fo r the purchase o r th a t, a fte r application o f the 
procurement preference under AS 36 .30 .339 , the recycled paper ia 
more expensive than the nonrecycled paper. I f  the agency is not lo ­
cated in a department, the procurement officer fo r the agency sh a ll 
make the w ritten finding. I f  the agency is located in the O ffice o f the 
Governor, the governor sh a ll make the w ritten finding. (§§ 1, 2 ch 175 
SLA  1990)

E ffe c t o f  am endm ents. —  The 1990 
amendment, effective Ju ly  1 ,1994 , substi­
tuted "25 percent" fo r "15 percent" in the 
first sentence.

E d ito r ’s notes . —  Section 9, ch. 175, 
SLA 1990 provides that this section ap­

plies to procurements that begin on o r a f­
ter September 19, 1990. Section 10, ch. 
175, SLA 1990 provides tha t the amend­
ments to this section that are effective 
Ju ly  1, 1994, apply to procurements tha t 
begin on o r a fte r Ju ly  1, 1994.

A rtic le  2. C om pe tit iv e  S e a le d  B id d in g .

Section  Section
130. Public notice o f invitation to bid 170. Contract award a fte r bids
150. Bid acceptance and bid evaluation

Sec. 36 .30 .130 . P u b lic  no tice  o f  in v ita t io n  to  b id . (a ) [E ffective 
un til August 22, 1998.] The procurement o ffice r sh a ll give adequate 
public notice o f the invitation to bid a t least 21 days before the date fo r 
the opening o f  bids. I f  a determ ination is made in w riting  that a 
shorter notice period is necessary fo r a p a rticu la r bid, the 21-day pe­
riod may be shortened. The determ ination sh a ll be made by the ch ie f 
procurement officer fo r bids fo r supplies, services, o r professional se r­
vices. The determ ination sh a ll be made by the commissioner o f  tran s­
portation and public facilities for bids fo r construction o r acquisition o f  
property fo r the state equipment fleet. Notice sh a ll be published in the 
A laska Adm inistrative Jou rn a l. The time and m anner o f  notice must

10
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<4) United States Pub lic H ea lth  Service, the Indian H ea lth  Service, 
o r any a ffilia ted  group o r agency i f  the prisoner is a Native American 
and is en titled to medical care from those agencies o r groups; and

(5 ) paren t o r guard ian o f the prisoner i f  the prisoner is under the 
age o f  18.

(b) The commissioner sha ll require prisoners who a re  w ithout re ­
sources under (a ) o f th is section to pay the costs o f medical, psychologi­
cal, and psychiatric care provided to them by the department. A t a 
m inimum , the prisoner sh a ll be required to pay a portion o f the costs 
based upon the p risoner’s ab ility  to pay. (§ 13 ch 70 SLA 1995)

E ffe c t iv e  dates. — Section 13, ch. 70,
SLA 1995, which enacted this section, 
took effect on September 3, 1995.

S e c. 3 3 .3 0 .0 3 0 . C o m m is s io n e r  to adopt regulations. [R epea led, § 12 
ch 8 8  S L A  1 9 8 6 .]

Sec . 3&3(M )31. C o n t ra c ts  f o r  con fin em en t an d  c a re  o f  p r is ­
o n e rs . (a ) The comm issioner sha ll determ ine the ava ila b ility  o f  state 
correctional facilities su itab le fo r the detention and confinement o f 
persons held under au tho rity  o f state law o r under agreement entered 
into under (e) o f th is section. I f  the commissioner determ ines that 
su itab le state correctional fac ilities are not availab le , the commis­
sioner m ay enter into an agreement with a public o r p rivate agency to 
provide necessary facilities. Correctional facilities provided th rough 
agreement w ith a public agency fo r the detention and confinement o f 
persons held under au tho rity  o f state law may be in  th is state o r in 
another state. Correctiona l facilities provided through agreem ent 
w ith a private agency must be located in this state unless the commis­
sioner finds in  w riting th a t (1 ) there is no other reasonable a lte rn a tive  
fo r detention in the state; and (2 ) the agreement is necessary because 
o f hea lth  o r security considerations invo lv ing a pa rticu la r p risoner o r 
class o f prisoners, o r because an emergency o f prisoner overcrowding 
is imm inent. The commissioner may not enter into an agreem ent w ith 
an agency unable to provide a degree o f custody, care, and discip line 
s im ila r to th at required by the laws o f tl is state.

(b) [Repea led, § 3 7  c h  2  F S S L A  1 9 9 2 .]

(c) Notw ithstanding AS 36 .30 .300 , an agreement w ith a private 
agency to provide necessary facilities under (a ) o f th is section must be 
based on competitive bids.

(d ) A  person employed outside the facility while confined in a p r i­
va te ly  operated correctional fac ility  established under (a ) o f  th is sec­
tion is subject to the provisions o f AS 33.30.131.

(e) The commissioner may enter into an agreement w ith the Un ited 
States, another state, a municipality o f th is state, o r another state
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agency, to provide a correctiona l fac ility  fo r the custody, care, and 
discip line o f a person held under au tho rity  o f the law  o f th a t ju risd ic ­
tion. (5 6 ch 88 SLA  1986; am  § 4£ c h  138 SLA  1986 ; am § 55 ch 14 
SLA  1987; am § 14 ch 90  SLA  1 9 91 ; am §§ 5 , 37 ch 2 FSSLA  1992)

C roM  re fe rence* . —  For interstate 
compact) concerning the confinement o f 
inmates, see AS 33.36.

E ffe c t o f  am endm ents. —  The 1991 
amendment, effective Ju ly  3, 1991, in sub­
section (e l. deleted the form er la s t two 
sentences.

The 1992 amendment, effective J u ly  1,

N O T E S  TO

A nn o ta to r ’ s notea. —  The Departm ent 
o f Corrections was created from  the D iv i­
sion o f  Corrections o f the Departm ent o f 
H ealth  and Social Services by E .O . No. 55 
(1984). E a rlie r cases re fe r to the executive 
adm inistration then in effect.

A u th o rity  g ran ted . —  The leg is la tu re 
has authoriied the commissioner o f health 
and welfare to designate an appropriate 
fac ility fo r service o f  a sentence by an 
A laskan prisoner whether o r not such fa­
c ility  ia in another state, te rrito ry , o r pos­
session o f the United States. Dw yer v. 
State, 449 P.2d 282 (A laska 1969), decided 
under farmer AS 33.30 .060.

A laska's legislature authorized the 
commissioner o f health and welfare to en­
te r into agreements with the proper 
United Staley authorities fo r the place­
ment o f o f Alaskan prisoners in federal 
facilities. Dwyer v. State, 449 P .2d 282 
(A laska 1969), decided under fo rm er AS 
33 .30 .060.

1992, rewrote suboection (e> and repealed 
subsection (b).

O p in ion s o f  a t to rn e y  g en e ra l. — On 
September 4, 1986, the commissioner o f 
corrections obtained au tho rity  to contract 
fo r the placement o f prisoners found 
gu ilty  but not m enta lly  i l l  into privately 
operated treatm ent facilities. J u ly  8, 1986 
Op. Att’y  Gen.

D E C IS IO N S

Ju d ic ia l p re c e d e n t h as su p p o rted  
th e  v a lid ity  o f  c o n t ra c tu a l a r ra n g e ­
m ents entered into under statu to ry p rovi­
sions s im ila r to thoee found in fanne r AS 
33 .30 .060 and fo rm er AS 33 .30 .100. 
Dwyer v. State, 44 9  P.2d 282 (A laska 
1969).

In c a rc e ra t io n  in  fo d e ra l fa c i lity . —
Defendant's incarceration upon a sentence 
fo r vio lation o f A laska ’s bu rg la ry  statute 
in a federal facility located in the S tate o f 
C a lifo rn ia  is not un law fu l. Dwyer v. 
State, 449 P.2d 282 (A laska 1969), decided 
under form er AS 33 .30 .060.

The Congress o f the Un ited S la tes has 
authorized the A ttorney Genera l o f the 
United States to contract with proper 
state officials fo r the care o f  state p ris­
oners in federal facilities. Dwyer v. State, 
44 9  P.2d 282 (A laska 1969), decided under 
fo rm er AS 33.30 .060.

C o lla te ra l re fe ren ces . —  L iab ility  o f before fin a l release, fo r in ju ry  to third per- 
private operator o f  "halfw ay house" o r son caused by inmate. 9  A LR5th  969, § 4. 
group home housing convicted prisoners

Sec . 33 .30 .035 . N o tic e  to  sex  o f fe n d e rs  o f  re g is t ra t io n  re q u ire ­
m e n t  The department sh a ll provide w ritten notice to a sex offender o f 
the registration requirem ents o f  AS 12 .63 .010 , and sh a ll obtain a 
signed acknowledgement o f  receipt o f  notice from  the sex offender

(1 ) a t the time o f the sex offender’s re lease from  a state correctional 
fac ility ;

(2 ) immediately a fte r ta k in g  supervision o f a sex o ffender under the 
In terstate Corrections Compact o r AS 33 .36 .110 . (§ 8 ch 41 SLA  1994)
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22 AAC 05.300 Alaska Administrative Code 22 AAC 05.300
the approp ria te security leve l o f  a correctional facility . The security 
leve l o f  a co rrectiona l fac ility  w ill be maximum , medium, m inimum , 
o r m u lti- le ve l, based on the security features and staffing ratio o f the 
fac ility . (E ff. 11/3/84, Register 92 ; am 1/9/87, Register 101)
A u th o rity : AS 33 .30 .011 

AS 33 .30 .021 
AS 44 .28 .030

A rtic le  5. P ro g ra m s
Section
300. Contract facilities 
305. (Repealed)
310. Fu rlough  fo r prisoners outside 

A laska
315. (Repealed)
316. Furlough
320. (Repealed)
321. P re re lease fu rlough
325. (Repealed)
326. Short-duration  furlough
330. (Repealed)

Section
331. Furlough o r restitution center place­

ment involving employment 
335. V io lation  o f furlough conditions 
340. Academic education 
345. Vocational and work opportunities 
350. Restitution centers 
352. Restitution center consideration 
355. R etu rn  from  a restitution center or 

contract misdemeanant housing; 
discipline

22 A A C  05 .300 . C O N T R A C T  F A C IL IT IE S , (a) The commis­
sioner w ill, in  his o r he r discretion, contract fo r residential correc­
tiona l fac ilities and program s under AS 33 .30 .031  to supplement the 
resources o f  the departm ent fo r the care, custody, and rehab ilitation o f 
prisoners m eeting the e lig ib ility  crite ria  set ou t in this chapter.

(b) C om m un ity residen tia l centers w ill, in  the commissioner’s dis­
cretion, be contracted fo r and used fo r the placement o f prisoners on a 
prere lease fu rlough  in accordance w ith 22 AAC 05.321 .

(c) C ontract m isdemeanant housing w ill, in  the commissioner’s dis­
cretion, be contracted fo r and used fo r the confinement o f prisoners 
convicted o f  a m isdemeanor.

(d) R estitu tion  centers w ill, in the comm issioner’s discretion, be 
contracted fo r and used fo r the placement o f  ce rta in  non-vio lent p ris­
oners in  accordance w ith 22 AAC 05 .350 . "

(e) C orrec tiona l fac ilities provided th rough agreement with a public 
agency w ill, in the comm issioner’s discretion, be in this state o r an­
other state. C orrec tiona l facilities provided th rough agreement w ith a 
private agency w ill be in th is state, and w ill on ly  be used to involve a 
prisoner in  a prog ram  estab lished under AS 33 .30 .091  —  33.30 .131 o r 
AS 33 .30 .151  —  33 .30 .181 , o r to confine a p risoner convicted o f a 
m isdemeanor.

(f) Contract fac ilities must provide a degree o f  custody, care, and 
discipline fo r p risoners s im ila r to that requ ired  by the laws o f th is 
state, consistent w ith the security and custody status o f the prisoners 
who have been placed there under contract.36



(g) A prisoner incarcerated in a contract fac ility  in  the state is 
subject to the provisions o f 22 AAC 05.400 —  22 AAC 05 .480  unless 
informed in w riting o f other discip linary provisions approved by the 
commissioner as applicable to prisoners in contract facilities. (E ff, 
1/9/87, Register 101)
A u tho rity : AS 33.30.011 AS 33.30.031

AS 33.30 .021 AS 44.28.030

22 AA C  05 .305 . IN S T IT U T IO N  FR O M  W H IC H  A  P R IS O N E R  
IS  F U R L O U G H E D . Repealed 1/9/87.

22 A A C  05 .310 . F U R L O U G H  F O R  P R IS O N E R S  O U T S ID E  
A L A SK A . A laska  prisoners incarcerated outside A la ska  under con­
tract with another ju risd ic tion m ay not participate in  a fu rlough pro­
gram  unless approved by the commissioner. Before being considered 
by the commissioner, a prisoner requesting fu rlough must (1 ) f irs t 
meet the e lig ib ility  criteria fo r a furlough estab lished by the contract 
fac ility , (2 ) have served at least a th ird  o f  the sentence and be w ith in 
three years o r less o f  release, and (3 ) be recommended fo r fu rlough by 
officia ls o f the contract facility . (E ff. 9/10/77, R eg ister 63 ; am 1/9/87, 
Register 101)
A u th o rity : AS 33.30.011 AS 33.30.111

AS 33.30 .021 AS 44.28 .030
AS 33.30.031

22 A A C  05 .315 . R E H A B IL IT A T IO N  F U R L O U G H S . Repealed 
1/9/87.

22 A A C  0& 316. F U R L O U G H . A  prisoner m ay be granted a 
prere lease o r short-duration fu rlough  fo r a purpose listed in  A S 
33 .30 .101 (a ), a fte r consideration o f the factors in  AS 33 .30 .101 (b ) and 
a fte r meeting the crite ria  set ou t in  22  AAC 05 .321  o r 22 AAC 05 .326 , 
as appropriate. (E ff. 1/9/87, Register 101)
A u th o rity : AS 33.30.011 AS 33.30 .111

AS 33.30.021 AS 33.30.121
AS 33.30.101 AS 44.38 .030

22 A A C  05 .320 . W O R K  F U R L O U G H S . Repealed 1/9/87.

22  A A C  05 .321 . P R E R E L E A S E  F U R L O U G H , (a) A  p re re lease 
fu rlough is an authorized leave o f absence from  a correctional fa c ility  
designed to facilita te the re in teg ration o f  a prisoner into society.

(b) The regional director may g ran t an e lig ib le  sentenced p risone r m. 

prere lease furlough in accordance w ith (c) o f  th is section. I f  a  request 
fo r prerelease fu rlough is denied, the p risoner must be provided &

22 AAC 05.305 Department of Corrections 22 AAC 05,321
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E x e c u t i v e  S u m m a r y

This summary answers key questions about the Comparative Evaluation purpose, 
process and results. The question and answer format and numbers follow the 
major sections of the report. This summary provides the reader with an overview 
of the evaluation process, results and conclusions.

1. What is the Comparative Evaluation?

In 1991, because of the State's interest in improving the quality of prison 
operation and to leam, if possible, from the private sector, the State 
decided to enact legislation allowing a private company to operate one of 
its prototypical medium-security facilities. The objective was to compare 
public and private operation at basically the same type of physical plants. 
This legislation required a comparison of the performance and cost of the 
private operation to that of the State operation. This report is the 
performance comparison.

2. Why was a comparative evaluation conducted*?

This evaluation was conducted and a report submitted in response to the 
requirements of TCA 41-24-105, which directs the Select Oversight 
Committee on Corrections to compare the quality of services provided by a 
private contractor to the quality of services provided by the State at prisons 
which are comparable in size, population, and physical plant. This statute 
also mandates that the Fiscal Review Committee conduct a comparison of 
the costs of the State and private operations at the three prototypical 
prisons. The law requires that contract renewal be based on the results of 
these two studies.

T C A  4 1 -2 4 -1 0 5  (d) T h e  c o n tra c t m a y  b e  r e n e w e d  o n ly  i f  th e  c o n tra c to r  is  
p ro v id in g  a t le a s t  th e  s a m e  qua lity  o f  s e r v ic e s  a s  th e  s ta t e  a t  a  lo w e r  c o s t, 
o r  i f  th e  c o n tr a c to r  is  p ro v id in g  s e r v ic e s  su p e r io r  in  q u a lity  to  th o s e  p r o v id e d  
b y  th e  s ta te  a t e s s e n t ia l ly  th e  s a m e  co s t.

3. How was the comparative evaluation conducted1?

As a means o f satisfying the statutory requirement, the Select Oversight 
Committee on Corrections brought together leaders of the Department of 
Correction and executives of Corrections Corporation of America for the 
purpose of agreeing upon the method to be used for comparing the 
performance and quality of services provided by the three prisons. 
Department of Correction and CCA representatives met over five times with 
the Oversight Committee director and consultant as all parties joined 
together in developing a strategy to fairly compare all three prisons given 
the limited resources to undertake such a difficult task. A consensus was 
reached on the methodology as all parties agreed upon the measures or 
indicators to be used, the collection methods, the means of validation, the
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value and weighting of indicators, and the process for conducting the 
evaluation. In October of 1992, the Oversight Committee adopted a 
resolution confirming the methodology endorsed by all parties.

•  The first step in organizing the comparative evaluation was to identify the 
measures or indicators to be used. The object was to identify indicators that 
would reveal the most relevant information about the operational 
performance of the facilities being compared.

•  The second step was to identify the source of those measures. Where 
would the data and information come from and how would it be collected.

•  The third step was to define how the information would be validated or 
verified to be truaand accurate.

• The fourth step was to define the value of each indicator or what the 
measure was worth.

• The fifth step was to define how the actual comparison would be made.

The specific indicators to determine the nature of inmates in each facility were:

Age
R a o
Custody Level or Classification 
Medical Classification 
Education Level

Audit

An operational audit was conducted at each of the three facilities. This audit 
was very similar to the annual inspection process conducted by the TDOC 
Office of Compliance. The purpose was to conduct an inspection of programs 
and operations at the three facilities.

Security and Safety Index

The security and safety evaluation considered a wide variety of factors. Some 
of the factors considered included:

Disciplinary Reports
The Use Of Force
Assaults
Deaths
Injuries
Escapes



P r o a r a m  a n d  Ac t i v i ty  I n d e x

The program and activity index measured inmate assignments, and activity or 
idleness.

Source
«

The source of the indicators and measures came from existing records, 
reporting procedures, and inspection processes. The primary sources were:

1 TDOC and CCA records
2 TDOC and CCA weekly, monthly, quarterly, and annual reports.
3 The Performance Audit Inspection
4 The Program and Activities Records and Jobs Audit

In addition to the records and reporting processes and the audits, the SOCC 
staff and consultant made site observations and conducted interviews with 
staff and inmates.

Validation

The primary process of validating or verifying the data and information 
routinely reported by TDOC and CCA wa., the Performance Compliance Audit 
and the Program and Activities and Jobs Audit.

Value or Weior,;

The value or numerical weight given to each indicator or measure previously 
discussed was agreed-to by TDOC and CCA as follows:

Element Value

Nature of Inmates 0
Professional Standards 0

Audit 60
Security and Safety Index 25
Program and Activity Index 15

Survey 0

The nature of inmates, and the professional standards, were control measures. 
They were given no scord. The performance audit consisted of nearly 200 
elements. Each element was worth one point. The total performance audit 
was worth sixty (60) Dercent of the aggregate comparison score.

The security and safety index is worth twenty five (25) percent of the total 
comparison score. The program and activity index is worth fifteen (15) percent 
of the total score
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C o m p a r i s o n

Describing what is a "comparable, superior, or poorer-than" quality of 
performance for correctional services is subjective. The risks associated with 
giving a numerical score to the quality of correctional performance is high. 
There are very few outcome measures that are either easily quantified or are 
very meaningful in judging quality of performance. There are many variables 
to consider when making a judgment about the quality of correctional services. 
This approach was designed to be as objective, fair, and comprehensive as 
was practical.

During the development of this design approach, it was clear the parties were 
concerned about a process that concludes with a numerical score. They were 
concerned about being given a score that may be misunderstood or 
misinterpreted. Since this project did not attempt to have scientific rigor, it 
would be misleading and imply a sense of false precision to rely on a 
numerical score. On the other hand, it was essential to give some weight and 
value to indicators and measures used. We have tried to avoid the limits of 
heavy reliance on a numerical score. The audit, security and safety, and 
program and activities measures were given a numerical score. They are 
supported by interpretations and explanations.

In each area where deficiencies are noted or comments are mrde by the 
SOCC staff or consultant, an opportunity was given to TDOC or CCA to 
present facts or evidence to clarify any misunderstandings and correct any 
misrepresentations.

LIMITATIONS

The methodology described above was sufficient to conduct the 
comparative evaluation. However, there are limitations and factors that 
were beyond the control of the State or the private contractor, and the 
evaluation methodology, that could affect the quality of the data described 
and the interpretation of that data.

It is important to point out those limitation factors, so they can be given 
consideration when reviewing or interpreting the data and findings in this 
comparative evaluation report.

•  -The first limiting factor was that each of the three institutions opened 
at different times. Jhe re  was nearly a 1 1/2 year difference between 
the opening of Northeast and Northwest Correctional Centers. The 
methodology attempted to account for this starting time discrepancy 
by picking points in time that were consistent for data collection and 
eva lu iuJfj. However, the fact remains that one institution had more 
than a year's experience over the other two institutions.
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• There was an initial apparent lack of clarity regarding authority and 
responsibility, as it related to "care, custody, and control” by the 
private operator. This report was not an attempt to discuss or 
describe contractual language or responsibilities between the State 
and the private operator. However, the complexities in operational 
practices with regard to disciplinary authority and responsibility 
between the State and the private operator took several months to 
resolve. This critical period of opening and operating a new prison 
usually sets the tone for the operation, for a long time. This was not 
a quantifiable observation, but was based on the experience of 
opening prisons and jails and observing the impact of an organized 
transition and activation process, and the first year of operation of a 
new prison.

• The quality of data used in any evaluation is critical. The initial plan 
for the methodology was to use the State’s Tennessee Offender 
Management Information System, (TOMIS) as the primary data 
source. The TOMIS system was being developed as the 
comparative evaluation data was being collected. This resulted in 
an inability to obtain certain data, a change in data reporting 
formats, and an agreement by the State and the private contractor 
to use certain data collection and verification efforts. It should be 
noted that the State, particularly the Department of Correction’s 
Planning and Research Division, did an excellent job in controlling, 
managing, and reporting on the quality and quantity of data used 
throughout this comparative evaluation.

• The demands placed on the Office of Compliance, Tennessee 
Department of Correction, were not fully anticipated. The workload 
and tasks associated with contract monitoring, compliance 
monitoring, liaison and communication responsibilities were 
substantial. The TDOC Office of Compliance assumed these 
additional responsibilities and did an excellent job in coordinating 
and reporting compliance issues for the comparative evaluation 
process.

• The corrections system must be flexible and meet the demands of a 
constantly changing inmate population. A limiting factor in this 
comparative evaluation was some of the demand for change on the 
system. For example, during some of the evaluation period, the 
Northwest Correctional Center was partly used as a reception center 
because of system demands.

• A primary focus of the programs and activities associated with the 
correctional system was inmate jobs and work assignments. The 
industry component at each of the three facilities that was 
anticipated to supply substantial jobs, did not meet expectations.

v



In spite of these limitations and factors that could affect the quantity and 
quality of data, or the interpretation of the findings, it did not have a 
significant affect on the comparative evaluation approach. In fact, the 
State and the private contractor, particularly the wardens at the three 
institutions, used administrative prerogatives, creativity, nnd good judgment 
in mitigating many of the limitations.

• C o m p a r a t i v e  E v a l u a t i o n  Dr a f t  R e p o r t  .  J a n u a r y  1 9 9 5

4. What were the findings of the annual audits?

The following table represents the second annual inspection of each facility 
by the special comparative evaluation inspection team.

Second Inspection NECC SCCC NWCC

Element Como. Non-C. Como. Non-C. ComD. Non-C.

Administration 87.7 12.3 97.9 2.1 97.6 2.4
Safety & Conditions 95.6 4.4 88.1 11.9 94.5 5.5
Health Services 96.7 3.3 100.0 0.0 97.8 2.2
Mental Health 96.3 3.7 100.0 0.0 100.0 0.0
Treatment 95.9 4.1 99.35 .6 95.1 4.9
Security 99.5 .5 99.5 .5 98.4 1.6

AVERAGE (” ) 95.28 4.72 97.48 2.52 97.23 2.77

** Does not include Correctional Enterprises

Compare Two Insp. NECC SCCC NWCC

Element Como Non-C. Como. Non-C Como Non-C.

First Inspection 90.67 9.35 84.53 15.47 90.08 9.92
Second Inspection 95.28 4.72 97.48 2.52 97.23 2.77

Percent Improvement 5.08 15.32 7.94

For evaluation purposes, the second inspection score was counted in the 
overall rated comparison. After each audit the ratings were reviewed with 
the facility. It is interesting to note the substantial improvement for all three 
facilities between the first and second inspections. SCCC made the 
biggest improvement. It is also interesting to note the very high levels of 
compliance and the closeness of the scores. This is all the more 
impressive since it was done independently by a bi-partisan team from 
TDOC and CCA. Also, the scores are consistent with the ACA 
accreditation ratings.



A C A  A c c r e d i t a t i o n  R a t i n g s

NECC June 7-9,1993 98.78
-  SCCC — s k .  i . October 4-6,1993 99.29
NWCC June 6-8,1994 98.88

5. What were the findings of the Security and Safety review?

F a c i l i t y  D a t e  S c o r e

A wide range of security and safety factors were reviewed. The review 
included reports on serious incidents for a fifteen-month period from July 
1993 through September 1994, and a review of Disciplinary Classification 
reports and Dispositions for different periods in 1993 and 1994.

It is very difficult to say that one facility is more or less secure or safe than 
another facility. There are many variables that constitute safe and secure. 
Nearly everyone has an opinion. Our opinions were based on 
observations, data, and our best professional judgment. We started with 
some assumptions and we referred to data from TDOC and CCA reports for 
most of our comments

Our first assump on was that ihere '.vas full compliance with security and 
safety practices, and that our observations and comments would describe 
deficiencies in security, or safety compliance, or practices. Our second 
assumption was that we wouid refer to serious incident and disciplinary 
reports, because they have been accepted by the parties, and are the 
parties’ reports.

Statement of Qua lifica tions

Before we discuss specific security and safety issues it is important to 
remind the reader of the need to qualify and condition the interpretation, 
use, and referencing of a single number or set of numbers, or narrow 
specific statements in this report. We recognize the wide and varied 
interests in the results of this evaluation. We have attempted to present 
information in text and tables that are clear and concise in form and style.

However, we are very conscious that information can be taken out of 
context and appear to be much more than it is. Or worse, what it is not.
The reporting of events described as “serious incidents" in a prison report 
can have unintended consequences. We urge the reader to read the full 
report before reaching conclusions or quoting things out of context.

One measure of security and safety is the number and type of assaults that 
occur in a facility. During the fifteen-month period, NWCC had significantly 
more assaults than either NECC or SCCC. NWCC reported 165 assaults.
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NECC reported 69 and SCCC reported 80. 62 of NWCC’s assaults
resulted in minor injuries to staff. Assaults reported for the three facilities
include serious and minor assaults involving staff, inmates and visitors.

©

Disturbances, or the loss or threat of a loss of control is a measure of the 
security and safety of a facility. NWCC reported 7 temporary losses of 
control and NECC and SCCC each reported 2. A review of the 7 incidents 
at Northwest reflect the differences in reporting as the incidents were very 
minor, for example; a disruptive student in a classroom, a disruptive inmate 
in line to receive clothes, an inmate refusing to enter his cell and being 
escorted.

Escapes are an obvious measure of security for a prison. During the 
fifteen-month period, NECC had two, NWCC had one, and SCCC had no 
escapes from secure supervision. SCCC had 2 attempted escapes from 
secure supervision.

The number of injuries to staff and prisoners is a measure of the security 
and safety of a facility. During the fifteen-month period, SCCC reported 
significantly more injuries to prisoners and staff than either NECC or 
NWCC, with 214 injuries reported at SCCC, 21 and 51 at NECC and 
NWCC respectively.

The use of force is also reviewed when looking at the security and safety of 
a prison. The facilities have significantly different reported incidents of the 
use of force. SCCC had 30 reported incidents, NECC 4 and NWCC 6.

Both the injury and use of force data is as reported on TOMIS and does not 
necessarily reflect a higher incidence of injury or use of force at SCCC or 
NWCC. Rather, the data may be indicative of the focus of the facilities in 
reporting and the discretionary nature of the reporting requirements.

The use of a disciplinary system, and the writing of charges and disposition 
of those charges is a measure of the security and safety of a prison. There 
was not much difference in the issuing of disciplinary tickets among 
facilities. SCCC appears to write more mil n r  infractions and NWCC 
appears to write more serious infractions.

The disposition of disciplinary charges is also a very good measure of the 
security and safety of a prison. It is an indication of how the facility 
manages its problems, and can be an indicator of facility safety. During the 
fifteen-month period, NE£C reported 500 dispositions to verbal reprimand, 
while NWCC and SCCC reported seven and 13, respectively.

Each of the institutions met the security and safety requirements J  two 
annual inspections and an ACA audit. Their respective scores were 
exceptionally high, in fact, almost identical. There were differences in 
certain indicators. However, in reviewing the entire period, in our
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judgment, there was very little difference in the performance of security and 
safety among the three facilities.

6. What were thr* findings of the Program and Activities Review?

The following table summarizes the first and second years of operation at 
the three facilities regarding the percent of inmates inactive or idle due to 
job waiting.

This category depicts inmates who are eligible for a work or program 
assignment but remain idle and unassigned.
________________________________________________ Job Waiting Percent

Compare First and Second Years ? c c c NWCC

First Year 11 19 21
Second Year 4 11 12

The tables reflect the high rate of inmates in the "job waiting" category 
during the first year of operation. This is a critical time when inmates 
should be assigned to programs and work because the facility is setting its 
operational tone.

The tables also reflect the substantial improvement at each facility in 
reducing the amount of job waiting in the second year of operation.

The primary reason the job-waiting numbers and percents were so high 
was because the facilities had no industry program. The facilities were 
constructed but the program was not operational. SCCC and NWCC have 
had no real industry program during the evaluation period. NECC had a 
small industry program during the second year of operation.

The State recognized the prisoner “job waiting" and industry problem. In 1994 the 
SOCC initiated efforts that led to legislation creating a new prison industry board 
and a renewed focus to develop work opportunities and prisoner jobs.

7. What conclusions were reached from the comnarative evaluation?

There were elements within each area that was reviewed where one facility 
received a higher rating than another facility. However, there were also 
elements within each area where one facility received a lower rating. In 
total, the facilities all rated very high and are nearly identical in their overall 
performance. The closest objective numerical rating to support this 
conclusion was the second annual inspection reports and the ACA audit.

We do not believe there was a significant security and safety performance 
difference among the three facilities during the rated evaluation period.



We do believe there was a significant "job-waiting" difference among the 
three facilities during the evaluation period. However, as TDOC and CCA 
agreed during the development of the methodology, adjustments could be 
made to the Program and Activity Index rating based on the jobs audit and 
verification of program and activity assignments. It is difficult to penalize 
SCCC and NWCC for not assigning inmates to an industry program that 
was not provided. On the other hand, the State was responsible for 
providing the industry program at all three facilities.

It was our judgment to rate all three facilities the same for the program and 
activity index.

Overall Rating

The overall Comparative Evaluation rating is depicted in the following table. It 
includes the second Annual Audit, worth 60 %, the Security and Safety Index, 
worth 25 %, and the Program and Activity and Jobs Index, worth 15 %.

Evaluation Ratinq NECC $CCC NWCC

Audit (60% ) 57.17 58.49 58.34
Security and Safety Index (25 %) 25.00 25.00 25.00
Program and Activity Index (15 %) 15.00 15.00 15.00

97.17 98.49 98.34

In reviewing the ratings we considered the range of difference of up to 3 % among 
the three facilities, as essentially comparable. Therefore, our conclusion was that 
all three facilities were operated at essentially the same level of performance.

El. What recommendations are being made?

The following recommendations were developed from information learned 
and opinions formed during the evaluation process. They are intended to 
guide State policy makers as they look for ways to improve the correctional 
system. They are intended to guide State policy makers in their decision 
making process, if the State decides to continue this contract or contracts 
for correctional sen/ices in the future. We recommend the following:

•  Establish an independent contract monitoring and operational 
compliance capability for corrections contracts where a 
comparative evaluation will be conducted. The potential conflict 
and the complexities require a separate contract monitor.

•  Review State restrictions and TDOC policy to provide maximum 
flexibility to allow corrections operational contractors to use their 
business and marketplace creativity; obviously, with appropriate 
legal safeguards.
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Allow the private contractor the authority and opportunity to 
privatize the industry program at SCCC. This could take several 
different forms. This should not preclude a contract with the 
TRAIL Board.

Review the ‘ start-up’ needs and provide TDOC with adequate 
resources to service the operational demands of a new private 
prison contract. The need for transitioning into the new facility 
and the prison activation process require commitment of time and 
resources.

Review the needs and establish clearer lines of authority, 
accountability, and communication, between the State and a 
private contractor. Set policy and establish more formal and 
documented procedure.
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Established in 1988 for the purpose of 
conducting policy-relevant research on correctional 
privatization, the Private Corrections Project at the 
University of Florida is now internationally recognized 
as the most authoritative source of information about 
this innovative means of providing correctional 
services. The core research goals of the Project require 
timely and accurate information about contract awards. 
Originally an informal by-product of meeting this 
requirement, today the semi-annual publication of the 
Private Adult Correctional Facility Census attracts 
more interest from the academic, corporate, financial, 
and political communities than does any other single 
Project-based initiative.

Those who are or who have been associated 
with the Private Corrections Project are gratified by so 
much interest being focused on the Census by so large 
and diverse a group of readers. At the same time, 
however, the fact that so many readers rely on the 
Census ac the authoritative source of information 
about conectional privatization gives rise to a pressing 
need to guarantee that die information presented in 
the Census is both comprehensive and valid. It also 
establishes a responsibility to assure that readers fully 
understand both what the Census contains and what, 
in effect, it consciously ignores. Thus, in addition to 
reviewing the key findings of the 7th Edition of the 
Census and describing some significant expansions in 
the coverage this and future edidons of the Census will 
provide, I will use this preface as an opportunity to 
review some definidonal and methodological features 
of the Census that readers should carefully take into 
account.

The Census Format & Methodology

First, the Census contains information only 
about the privatization of secure adult correctional 
facilities. This intentionally narrow focus sometimes 
has caused previous editions of the Census to be 
misinterpreted by readers for w h o m  "secure adult 
correctional facilities’’ is an unfamiliar concept. As 
used here the concept refers to detention and 
correctional facilities within which adult prisoners are, 
with the exception of some relatively isolated work

Preface assignments they may have outside the security 
perimeter of facilities, confined on a twenty-four hour a 
day basis. Such prisoners may or may not have been 
convicted on criminal charges. For example, pre-trial 
detainees housed in local jails prior to their trials and 
prisoners housed in facilities being operated under 
contract with the Immigration and Naturalization 
Service and the U.S. Marshals Service have not been 
conviaed.

Perhaps more importantly, this focus ignores 
both secure facilities for juvenile offenders and non- 
secure facilities for adults (e.g., communicy corrections 
centers, halfway houses, work-release centers, and 
restitution centers) that are operated by private firms. 
Contracting with the private sector for the 
management of non-secure correctional facilities was 
common long before the privatization of secure adult 
facilities began in the early 1980s. Census results, 
however, have never and do not now indicate the 
fraction of pre-trial detainees, adjudicated delinquents, 
and sentenced offenders who are housed in non- 
secure facilities for which private firms are responsible.

Second, the methodology and reporting 
format adopted for the Census must be fully 
appreciated. Regarding the methodological issue, data 
are collected on an international basis toward the end 
of December and June of each year. This is generally 
accomplished by my  personally contacting one or 
more top executives of each private corrections 
management firm, questioning them about recent 
corporate developments, reviewing data regarding 
each secure facility their firm operates, and obtaining 
information from them about developments in other 
firms they believe would be of relevance to the Census. 
When 1 have any reservations abouc the completeness 
or accuracy of the information those senior executives 
have provided, I can and do contact facility-level 
administrators and/or government officials in an effort 
to assure that what is published in the Census is valid. 
Sometimes it is also possible to cross-validate the 
information provided by comparing it with various 
other sources (e.g., corporate press releases, media 
repons, analyses I receive from brokerage firm 
analysis, and documents a growing number of firms are 
obliged to file with the Securities and Exchange 
Commission).



Regarding the reporting o f data, those who 
review the Census data with special care--a group that 
always includes but is certainly not limited to financial 
analvsts-sometimes report what they perceive to be 
inconsistencies. Looked at in some ways, these readers 
are absolutely correct, but the core problem is that 
they are assuming a bit more by way o f exhaustive data 
analysis than the C e n s u s  is designed to provide. 
Specifically, each edition o f the Census depicts where 
the private corrections management firms are 
regarding secure adult correctional facility contracts at 
a particular point in time and how that point in time 
differs from where they were at an earlier point in time. 
What the Census does not expressly address, however, 
is a narrow range o f adjustments that can cake and 
have taken place within the private corrections 
industry.

This potential problem is well-illustrated by 
the fate o f Pricor, Inc., a firm that is no longer a 
component o f the industry. At one time the Census 

reported that Pricor would assume management 
responsibility for six 500-bed minimum security 
facilities in Texas once their construction was 
completed. Later it became clear that only one o f the 
six would receive prisoners. The Ce n su s was revised 
accordingly. Still later the State o f Texas purchased all 
six facilities and made a policy decision that all six 
would be publicly rather than privately managed. The 
Census was again revised accordingly, but rhe Census 

did not overtly direct attention toward the diminishing 
fortunes o f  Pricor—although a careful comparison o f 
Pricor's position in the private corrections industry 
across several editions o f the C e n s u s  certainly did 
document its demise.

The same problem has materialized in a less 
extreme form in other editions o f the Census. Indeed, 
a careful comparison o f the results reported here with 
those o f the 6th Edition, for example, will reveal that 
Capital Correctional Resources no longer operates the 
parish-level facility it previously operated in Louisiana 
and chat the GRW Corporation has both gained and 
lost one facility in Texas.

This ebb and flow o f activity can be monitored 
by readers o f the Ce n su s . The monitoring, however, 
requires a careful consideration o f more than a single 
edition o f the Cettsus.

Turning now to adjustments in the scope o f 
the coverage provided by the Census, readers will find 
four changes.

First, many readers have asked that more 
historical data be provided. The inclusion o f what 
appears here as Figure 1 reflects an effort to respond 
to that request. Based on a combination o f statistical 
information drawn from prior editions o f the Census 

and comparable information published in the 1993 

A nnua l Report o f the Corrections Corporation o f 
.America, Figure 1 graphically depicts historical growth 
in the private corrections industry as measured by the 
total number o f secure beds for which private firms 
were responsible.

Second, readers have encouraged more 
emphasis on adjustments that have been made or are 
about to be made in the raced capacity o f  existing 
facilities. This has been done by printing information 
on all new contract awards in bold-faced type and by 
printing information on existing facilities whose size 
changed by ten percent or more since the last Census 

in italics.
Third, several o f the private management 

firms—Cornell Cox, Inc., the Corrections Corporation 
o f America, Corrections Partners, Inc., Esmor 
Correctional Services, Inc., the GRW Corporation, and 
the Wackenhut Corrections Corporation—provide 
management services for types o f correctional facilities 
that fall beyond the scope o f the Census. This has 
resulted in some misinterpretations o f Ce nsus results 
by, for example, government agencies and more than a 
few representatives o f the financial industry. An effort 
to clarify the broader roles being played by these firms 
is provided by the narrative that appears in AppendLx
B.

Finally, a particularly troublesome problem for 
chose working within as well as chose observing 
developments in correctional privatization is linked to 
quesuons regarding the jurisdictions within which full- 
scale privatization o f secure adult facilities is permitted 
by law. Framing complete and authoritative answers 
for such questions is exceedingly difficult. To be sure, 
sometimes the state o f existing law can be determined 
in quite a matter-of-fact manner. In Florida, for 
instance, one statute expressly authorizes contracting

Changes in the Content of the Census



by the management of countv-level facilities, one 
statute expressly authorizes contracting by the Florida 
Department of Corrections, and yet another statute 
expressly authorizes state-level contracting by the 
Florida Correctional Privatization Commission. All 
three statutes have been exercised. None of the three 
has ever been successfully challenged on constitutional 
or legal grounds.

Suffice it to say that life is not always so simple 
as it is in Florida. There are isolated jurisdictions that 
expressly prohibit contracting. There are jurisdictions 
that expressly authorize contracting by one level of 
government (e.g., the relevant state agency) but that 
do not expressly authorize contracting by other 
governmental entities (e.g., counties). There are 
jurisdictions where positive or negative assessments of 
existing legal authoricy are provided by attorney 
general opinions rather than by statutes. There are 
jurisdictions whose statutes are silent with regard to 
local- and/or state-level contracting. There are many 
jurisdictions that impose one or more limitations on 
contracting authority (e.g., limiting contract awards to 
prisoners with a particular security classification).

Even though a thorough understanding of this 
issue is of critical importance both to those who would 
like to make or receive contract awards, there is no 
authoritative source of up-to-date information on 
where the private management of one or more types of 
secure correctional facilities is lawful. Thus, the Private 
Corrections Project has initiated an on-going research 
initiative aimed at providing the necessary information. 
Much of the research was conducted by Mr. Kevin 
Mayeux, a graduate research assistant with the Project 
who is also a student at the College of Law of the 
University of Florida. Importantly, the findings 
summarized in Appendix C of the Census are 
preliminary. Comments from readers of the Census 
would be both welcomed and greatly appreciated.

Key Census Survey Findings

The first half of 1993 witnessed 
unprecedented changes within as well as rapid growth 
of the private corrections industry. No period in the 
brief history of correctional privatization comes even 
remotely close to matching what has transpired since 
the 6th Edition was published in January'.

Regarding changes within the industry, at least 
five events are especially noteworthy. Several of them 
are likely to have multiple implications for the future of 
the correctional privatization industry.
• In February Esmor Correctional Services, Inc. 

became a publicly-held company and began 
trading on the NASDAQ exchange under the 
symbol ESMR. The warm reception accorded 
Esmor's initial public offering (IPO) rather 
clearly demonstrates a perception on the part of 
individual and institutional investors that 
correctional privatization is becoming an 
increasingly attractive meatts o f providing for the 
delivery of correctional services. The same 
perception clearly contributed to major upward 
movement in market evaluations of the common 
stock of the Corrections Corporation of America 
(CCA). (Prior to the Esmor IPO, CCA, which 
trades on the NASDAQ under the symbol CCAX, 
was the only publicly-traded private corrections 
management firm.)

• In March The Cornell Cox Group was 
transformed into Cornell Cox. Inc. and 
announced its acquisition o f Eclectic 
Communications, Inc. (ECl). ECI. the oldest 
company in the private corrections industry, is 
now operating as a wholly-oumed subsidiary of 
Cornell Cox, Inc.

• In May the Wackenhut Corrections Corporation 
(WCC), a wholly-owned subsidiary o f The 
Wackenhut Corporation, filed an S-I Registration 
Statement with the Securities and Exchange 
Commission. The S-I filing is a prerequisite to the 
issuance of an IPO by WCC. Presupposing the 
success o f the IPO, WCC, which should begin 
trading soon on the NASDAQ under the symbol 
WCOC will become the third publicly-held private 
corrections management firm.

• Ir. June the Corrections Corporation of America 
announced the formation of what it described as 
“an international strategic alliance" with 
Sodexho, 5.A, a multi-national French firm that, 
among its many other business involvements, 
provides a broad array o f contract services in 
five French prisons. The formation of this 
relationship between CCA and Sodexho is but one 
of multiple indicators o f the growing interest in 
and attractiveness o f correctional privatization 
on the international scene.



• Also in June there were additional signs o f a 
strengthening of the corporate ties between 
Correction Management Affiliates, Inc. (CMA) 
and Correctional Services Group, Inc. It 
continues to seem likely that the two companies 
will merge to form Correctional Partners, Inc. 
(CPI). In anticipation o f that corporate 
development, this edition of the Census identifies 
facilities previously shown as being operated by 
QAA as being operated by CPI.

Regarding contract and contract-related 
developments that have taken place since the 6th 
Edition of the Census was published in January, the 
changes have been significant and the growth has 
exceeded what many perceived to be the aggressive 
projections I made in the preface to the 6th Edition. 
Key illustrations of those developments would certainly 
include the following items.
• Between 12/31/93 cmd 6/30/94 the number of 

secure private facilities rose by 15.07% to 84 arid 
the rated capacity of all secure private facilities 
rose by 33-64% to 43,508.

• Between 12/31/93 and 6/30/94 the rated capacity 
of secure private facilities already in operation 
rose by 6.87% to 26,445 and the actual prisoner 
population in those facilities rose by 10.77% to 
24,677.

• Between 12/31/93 and 6/30/94 the capacity 
utilization for secure private facilities already in 
operation rose by 3-64% to 93-31%-

• Between 12/31/93 and 6/30/94 planned  
expansions, which includes both the construction 
of new facilities and the expansion of existing 
facilities, moved upward more sharply than in 
any previous report. The number of new facilities 
projected to receive prisoners within the coming 
12-18 months rose by 61.54% to 21. Industry-wide 
capacity increases attributable to both new 
construction and expansions of existing facilities 
leaped forward by 118.45% to 17,063 beds.

• The size and number of new contract awards in 
some jurisdictions are especially noteworthy, in 
particular, since 12/31/93 Texas has awarded 
contracts for 5 new state facilities that will have 
an aggregate rated capacity o f 5,500 prisoners 
(contracts for three 1,000-bed facilities were 
awarded to the Wackenhut Corrections 
Corporation, a 1.500-bed contract was awarded 
to Management and Training Corporation, and

a 1,000-bed contract was awarded to Concept, 
Inc.).

* At least two jurisdictions that previously had 
awarded no contracts fo r  the design, 
construction, and management o f secure 
facilities began doing so rather aggressively. 
Since 12/31/94 Puerto Rico has awarded a 1,500- 
bed and a 1,000-bed contract to the Corrections 
Corporation of America. During the same time 
period, corporate sources report two 400-bed 
contract awards in Virginia to Corrections 
Partners, Inc.

• Florida, which for many years chose not to act on 
the expressed statutory authority to contract 
granted to it by the Florida Legislature in the mid- 
1980s. awarded contracts for two 750-bed state 

facilities. (One contract was awarded to the 
Corrections Corporation o f America and one 
contract was awarded to the Wackenhut 
Corrections Corporation.) Significantly, both 
Florida contract awards were made by the 
Florida Correctional Privatization Commission, 
which was created by the Florida Legislature in 
1993, rather than by the Florida Department of 
Corrections. It is altogether possible that this 
statutory means of brushing agency resistance to 
contracting aside will provide a model for  
legislation in other jurisdictions whose legislative 
bodies are confronting comparable public 
agency opposition.

Implications for the Future of Correctional 
Privatization

Six months ago I predicted that "the number 
of privately managed facilities will increase to between 
85-90 by the end of the year” and chat "the rated 
capacirv of facilities under contract will increase to 
between 42,50045,000." Several representatives of the 
financial community and more than a few of the private 
corrections management firms swiftly advanced the 
opinion that m y  forecast was too aggressive. I, of 
course, am so polite and diplomatic that I will refrain 
from putting too much emphasis on the fact that six 
months into the calendar year covered by my forecast 
already finds us with 84 privately managed facilities 
with a rated capacity of 43,508.

The more interesting questions shift the focus 
of attention from what already has happened to what



the balance of the year and beyond are likely to bring. 
Looked at on quite a general level, the only possible 
conclusion would appear to be that the alternative 
created by correctional privatization has moved well 
beyond the “interesting experiment" status it had in 
the mid-1980s to the proven option position it now 
enjoys. As I and others have documented in various 
published studies, the evidence unequivocally 
demonstrates chat— presupposing it exercises 
reasonable judgment in the preparation of 
procurement documents, contract preparation, and 
contract monitoring— government can realistically 
anticipate operating cost savings in the range of 10-20 

percent by contracting with the added benefit of an 
improvement in the caliber of services it receives.

This general conclusion is easily illustrated by 
a recent set of contract awards. In December of 1993, 
the Florida Correctional Privatization Commission 
issued a request for proposals providing for the private 
design, financing, construction, and management of 
two 750-bed medium security state prisons. The 
controlling statute mandated a cost savings of at least 7 
percent .low a benchmark price established hv the 
Florida Auditor General. The benchmark price was 
determined by full-scale audit of costs for the 
construction and operation of substantially similar 
facilities constructed and operated by the Florida 
Department of Corrections.

Each private firm was allowed to submit 
proposals for one or both of the two facilities. Eight 
firms submitted a total of twelve proposals. .All twelve 
proposals yielded cost savings of at least the required 7 
percent. The contract awards to the Corrections 
Corporation of America and the Wackenhut 
Corrections Corporation will yield cost savings to 
Florida modestly above 10 percent. Further, language 
in both contracts is such that cost savings equal to or 
greater than those realized during the initial year of 
contract performance will persist for the three-vear 
term of the base contracts. Further still, the contracts 
require prompt award of accreditation by the American 
Correctional Association, basic services that are at least 
the equivalent of those provided by the Florida 
Department of Corrections, and programs in the areas 
of education, vocational training, and substance abuse 
education/treatment that are more elaborate than

those presendy provided by the Florida Department of 
Corrections.

Examples like that provided by Florida's 
recent experience has spawned a growing interest in 
correctional privatization both within and beyond the 
boundaries of the United States. Still, it would be 
unrealistic to expect that the torrid pace of new 
contract awards witnessed during the past six months 
will persist in an uninterrupted fashion indefinitely.

My best judgment is that the immediate future 
will bring more modest numbers of new contract 
awards coupled with sizable increases in the number of 
private facilities that are in operation. Those increases 
are essentially guaranteed by the number of new 
facilities that are presently under construcuon.

Importantly, this does not mean that the 
immediate future will yield no opportunities for 
significant growth. During the balance of 1994, for 
example, there are good reasons to anticipate 
significant contract awards in. on the international 
scene, Australia and Great Britain and in such .American 
jurisdictions as Arizona, California, Colorado. Florida. 
Louisiana, Mississippi, Utah, and Virginia. Thus, were I 
asked to provide a more precise year-end forecast, 1 

would have to estimate that the end of 1994 will reveal 
90-95 private facilities with a rated prisoner capacity of 
48,000-50,000 prisoners. Even if this upward 
adjustment of my  December 31, 1993 projections 
proves to be too optimistic, there already is no 
question whatsoever about 1994 bringing a record 
increase in all statistical categories monitored by the 
Private Adult Correctional Facility Census.

Charles W. Thomas, Ph.D.
Ditector, Private Corrections Project 
Center for Studies in Criminology &  Law 
University of Florida 
(904) 392-1025; (904) 392-3974 (FAX) 
June 30,1994
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Management Finn
Rated Capacity 
o f  All Facilities 

Under Contract*

U  Facilities 
Under 

Contract

Rated Capacity o f  
Facilities Now 
In Operation

Prisoner 
Popu lations 
on 6/30/94

%  Occupancy 
fo r Facilities 
in Operation

New Facilities to 
to Open within 
12-18 m onths

Expansion 
Anticipated Within 

12-18 Months
A lternative Programs, Inc. 240 1 240 240 100.00% 0 0

The Hobby Ross G roup 872 1 872 868 99.54% 0 0
Capital C orrectional Resources 836 1 836 796 95.22% 0 0

Concept, Inc. 4,426 8 1,926 1,876 97.40% 3 2,500
C orne ll Cox, Inc. 794 3 794 752 94.71% 0 0

Corrections Corporation o f  America 13,056 23 8,593 8,251 96.02% 4 4,463
Corrections Partners, Inc. 1,672 4 584 562 96.23% 2 1,088
Corrections Services, Inc. 32 1 32 29 90.63% 0 0

Dove Development C orpora tion 762 2 762 633 83.07% 0 0
Eden Detention Center 699 1 499 565 113.23% 0 200

Esmor C orrectiona l Services, Inc. 1,170 4 870 845 97.13% 1 300
G roup 4 - ICS 300 1 300 300 100.00% 0 0

The GRW Corporation 244 2 244 244 100.00% 0 0
Management & Training C orpora tion 2,400 3 450 425 94.44% 2 1,950

Mid-Tex Detention, Inc. 1,236 3 736 744 101.09% 1 500
North American Corrections 633 1 489 489 100.00% 0 144
U.S. Corrections Corpora tion 2,918 6 1,650 1,465 88.79% 2 1,268

The V illa at Greeley, Inc. 400 1 0 0 N/A 1 400
Wackenhut Corrections C orpora tion 10,818 18 6,568 5,593 85.16% 5 4,250

T O T A I S 43 ,5 08 84 2 6 ,4 4 5 2 4 ,6 7 7 93 .31% 2 1 1 7 ,0 6 3

%  C h a n g e s  S in c e  12/31/93 3 3 .6 4 % 1 5 .0 7 % 6 .8 7 % 1 0 .7 7 % 3 .6 4 % 6 1 .5 4 % 1 1 8 .4 8 %

•Capacity Figures Include Neio Facilities and Expansions of Existing Facilities.



P r i v a t e  A d u l t  C o r r e c t i o n a l  Facility C e n s u s ,  U n i t e d  S t a t e s  Facilities

Management
Company

Alternative 
Programs, Inc.

h o b b y  R o s s  G r o u p Ca pita l Correctiona l 

R e so u r ce s, In c .

Concept, Inc. Concept, Inc.

Facility Location Bakersfield, CA New ton Co., TX Groesbeck, I X Tuscaloosa, AL Eloy, AZ

Facility Name Mesa Verde 
Community 

Correction Facility

New ton County 

Detention Facility

Limestone County 

Detention Facility

Tuscaloosa Metro 
Detention Facility

FBOP/1NS 
Detention Center

Primacy Source 
o f  Prisoners

♦State o f California *State of Texas * St ale of Texas Tuscaloosa County Federal Bureau 
o f Prisons

Secondary Source 
o f  Prisoners

N/A N/A N/A City o f Tuscaloosa 
City of Not tltport

Immigration and Natur­
alization Service

Rated Capacity 240 872 836 176 1,000

Present Population 240 868 796 176 N/A

Occupancy Percentage 100.00% 9 9 .5 4 % 9 5 .2 2 % 100.00% N/A

Security Level minimum m in im u m / m e d iu m m in im u m / m e d iu m minimum medium
Ownership o f  Facility private public public public public

First Received Prisoners May-89 J u n -9 3 Apr-93 Dec-92 Jul-94

ACA Accreditation? no n o n o no will be sought

Facility Construction new construction takeover n e w  conslniclion new construction new construction

Facility Expansion Planned? nn n o n o no no

4 Notes ♦Parole Division *T D J C  Institutional 

D iv is io n  

See A ppendix  A, 

Notes 1 & 2

* T D C J  Institutional 

D iv is io n  

See A ppendix  A, 

Notes 1 6 3

See A ppendix A, 

Note ■/

/'< u iltlius mil ic/unlal In llw IJ/MP. i Camus (ipu'ur ill M l  I'licililies whose size him djun.ua I si^iiifiainlly since the 12/3 I P i  Census hi Holies



P r i v a t e  A d u l t  C o r r e c t i o n a l  facility C e n s u s ,  U n i t e d  S t a l e s  facilities

Management
Company

Concept, Inc. Concept, Inc. Co n ce p t, In c . Concept, Inc. Concept, Inc.

Facility Location Bridgeport, TX Brownfield, TX Mineral Wells, T X Overton, TX Sweetwater, TX

Facility Name Bridgeport Pre- 
Parole Transfer 

Facility

Hrownfleld 
intermediate 

Sanction Facility

Mineral Wells 

Hie-Parole 

Transfer Facility

THA Sweetwater Pre- 
Parole Transfer 

Facility

Prim ary Source 
o f  Prisoners

♦Stale o f Texas ♦State o f Texas ♦ Stale o f Texas ♦State o f Texas ♦State of Texas

Secondary Source 
o f  Prisoners

N/A N/A N/A ; i/a N/A

Rated Capacity 200 200 1,100 500 250

Present Population 200 200 1,050 N/A 250

Occupancy Percentage 100.00% 100.00% 95.4 5 % N/A 100.00%

Security Level minimum minimum/medium m i n i m u m minimum minimum

Ownership o f  Facility private public private public public

First Received Prisoners Nov-87 Jul-92 p m Feb-95 Mar-92

ACA Accreditation? no no n o will be sought no

Facility Construction renovation new construction renovation new construction take-over

Facility Uxpausion Planned? no no n o no no

♦ Notes ♦TDCJ hoard o f 
Pardons & Paroles

♦TDCJ Hoard of 
Pardons & Paroles

'T D C J  Hoard of 

Hanlons & Paroles 

See Appendix A, 

Note 5

♦TDJC Institutional 
Division

♦TDCJ Hoard of 
Pardons & Paroles 
See A ppendix  A, 

Note 6

I'm iliiw* nut u'lmlml in the IJIMM  t.Vmm li. M il Hu llilks ukase sue bus t ImiirmI slunifuiinily sini a lie IJ/Ml'Ji ( .h im  ti/'/icni in Unlits



P r i v a t e  A d u l t  C o r r e c t i o n a l  facility C e n s u s ,  U n i t e d  S t a t e s  facilities

Management
Company

Concept, Inc. Cornell Cox, Inc. Cornell Cox, Inc. Cornell Cox, Inc. Corrections 
Corporation o f 

America

Facility Location W lllto 'f.-un County, TX baker, CA Live Oak, CA Central Falls, HI Florence, AZ

Facility Name TIIA baker Community 
Correction Facility

Leo Cltesney 
Community 

Correction Facility

Central Falls 
Detention Facility

Pinal County 
Detention Facility

Frlm ary Source 
o f  Prisoners

♦State o f  Texas ♦State o f California ♦Slate o f California U.S. Marshals 
Service

U.S. Marshals 
Service

Secondary Source 
o f  Prisoners

N/A N/A N/A ♦State of North Carolina N/A

dated Capacity 1,000 111 220 302 500

Present Population N/A 262 200 290 N/A

Occupancy Percentage 96.32% 90.91% 96.03% N/A

Security Level m inimum minimum/medium minimum/medium maximum medium

Ownership o f  Facility public private private public private

First Received Prisoners Feb-95 Jan-88 May-89 Oct-93 N o v-95

ACA Accreditation? w ill be sought yes - 8/90 yes • 1/91 will be sought will be sought

Facility Construction new construction renovation new construction new construction new construction

Facility Iixpanslon Planned? no no no no 110

♦ Notes ♦TDCJ Institutional 
Division 

Se e  A p p e n d ix  A, 
N o t e  7

♦Parole Division

See Appendix A, 
Nute 8

♦Parole Division

See Appendix A, 
Note 8

♦North Carolina 
Department of 
Corrections

ftuilith-s mil ic/HHlal III the 12/111'). i rVmm iiplnai In buhl liinlilit's uImm sue litis i ImiiihciI significant!r situ c ibu 12/HIM f.Vmm <i/i/»n</ niiliilhs



P r i v a t e  A d i t  7 C o r r e c t i o n a l  Facility C e n s u s , U n i t e d  S t a t e s  Facilities

Management
Company

Corrections 
Corporation o f  

America

Corrections 
Corporation o f  

America

Corrections 
Corporation o f  

America

Corrections 
Corporation o f 

America

Corrections 
Corporation o f 

America
Facility location Panama City, PI. Panama City, PI. Hay County, PI. Hrooksville, PI. Winnficld, IA

Facility Name Hay County 
Jail Annex

Hay County 
Jail

THA Hernando County 
Jail

Winn Parish 
Correction Center

Primary Source 
o f  Prisoners

Hay County Hay County ♦Stale o f  Florida Hernando County ♦State of 
Louisiana

Secondary Source 
o f  Prisoners

U.S. Marshals 
Service & INS

U.S. Marshals 
Seivice

N/A U.S. Marshals 
Seivice

N/A

Haled Capacity 257 276 750 252 1,282

Present Population ro 255 N/A 260 1,274

Occupancy Percentage 92.22% 92.39% N/A 103.17% 99.38%

Security Level all levels all levels medium all levels medium

Ownership o f  Pacility private public public public public

Pirst deceived Prisoners May-86 Oct-85 Sep-95 Oct-88 Mar-90

ACA Accreditation? yes - 8./B8 yes • 8/88 w ill be sought yes -8/91 yes -5/91

Pacility Construction new construction take-over new construction take-over new construction

Facility Expansion Planned? yes, 48 beds no 110 yes, 50 beds no

* Notes ♦Florida Correctional 
Privatization Commission

♦Louisiana Department 
o f Corrections

I'm Hunts nut rvjxnlcil in the IJ/ill'J.i Census in bald I'tuHHics whose size bin cbani>e(ls îiifiminlr lime ibe IJ11IID.I Ihism «/7'w"  111 tot/us



P r i v a t e  A d u l t  C o r r e c t i o n a l  Pacility C e n s u s , U n i t e d  S t a t e s  Pacilities

Management
Company

Corrections 
Corporation o f  

America

Corrections 
Corporation o f 

America

Corrections 
Corporation o f 

America

Corrections 
Corporation o f 

America

Corrections 
Corporation o f 

America

Facility Location Leavenworth, KS Fstancia, NM Grants, NM Santa Fe, NM Guayama, Puerto Rico

Facility Name Leavenworth 
Detention Center

Torrance County 
Detention Facility

NM Women's 
Correction Facility

Santa Fe 
Detention Center

THA

Prim ary Source 
o f  Prisoners

U.S. Marshals 
Seivice

U.S. Marshals 
Service

♦State o f 
New Mexico

Santa Fe County/ 
U.S. Marshals 

Seivice

♦Commonwealth o f 
Peurto Rico

Secondary Source 
o f  Prisoners

N/A Federal Bureau 
o f Prisons

N/A City o f Santa Fe 
City o f Moriarty

N/A

Rated Capacity 256 256 204 201 1,000

Present Population 186 204 214 233 N/A

Occupancy Percentage 72.66% 79.69% 104.90% 115.92% N/A

Security Level maximum minimum/medium all levels all levels medium

Ownership o f  Facility private private public public public

First Received Prisoners Jun-92 Dec-90 Aug-89 Aug-86 Jan-96

ACA Accreditation? yes - 8/93 no yes-5/91 yes-8/88 will be sought

Facility Construction new construction new construction new construction take-over new construction

Facility Expansion Planned? no no yes, 25 beds 110 no

♦ Notes ♦New Mexico 
Department o f 
Corrections

♦Puerto Rico 
Administration o f  

Corrections

I'miliiia nut ivlxnlal in llm IJIMl'J.i ('l'iihh ii/iiil'w in Ixilil I'ticllilii'i whose size has cbniifieihiKiiifiiiuillfdiHulljc I2ljll!).i (mimi\ ii/iikiu in tlulm



P r i v a t e  A d u l t  C o r r e c t i o n a l  Pacility C e n s u s ,  U n i t e d  S t a t e s  Pacililies

Management
Company

Corrections 
Corporation o f 

America

Corrections 
Corporation o f 

America

Corrections 
Corporation o f 

America

Corrections 
Corporation o f 

America

Corrections 
Corporation o f 

America

Facility Location Ponce, Puer.o  Rico Nashville, TN Clifton, TN Chattanooga, TN Mason, TN
fac ility  Name TDA Metro-Davidson Co. 

Detention Center
South Central 

Correctional Center
Silverdale
Facilities

West Tennessee 
Detention Facility

Prim ary Source 
o f  Prisoners

♦Commonwealth o f  
Peurto Rico

♦Davidson County ♦State o f Tennessee Hamilton County U.S. Marshals 
Seivice

Secondary Source 
o f  Prisoners

N/A h/A N/A U.S. Marshals 
Seivice

Washington, D.C.

Rated Capacity 1,500 870 1,336 414 416

Present Population N/A 664 1,287 414 432

Occupancy Percentage N/A 76.32% 96.33% 100.01)% 103.85%

Security Level medium medium medium minimum all levels

Ownership o f  fac ility public public public public private

firs t Received Prisoners Scp-96 Feb-92 Mar-92 Sep-84 Oct -90

ACA Accreditation? w ill be sought yes -1/94 yes -1/94 no yes -8/92

fac ility  Construction new construction new construction new construction take-over new construction

facility Expansion Planned? no no no no no

* Notes ♦Puerto Rico 
Administration o f  

Corrections

♦Houses state 
prisoners

♦Tennessee Department 
o f Corrections

I'iii iliiitw mil ii'lm lcilin ibc 12/31193 Census ti/il'cur in bold Pm ililics wbnse size bus (bundedslffiifh willy since ibe 12/3119.] Census ii/i/mm in Unties



P r i v a t e  Aclult C o r r e c t i o n a l  Pacility C e n s u s , U n i t e d  S t a t e s  facilities
Management

Company
Corrections 

Corporation o f  
America

Corrections 
Corporation o f 

America

Corrections 
Corporation o f  

America

Corrections 
Corporation o f 

America

Corrections 
Corporation o f 

America

Facility Location Cleveland, TX laredo, TX Houston, TX Venus, TX Venus, TX

Facility Name Cleveland Pro- 
Release Center

‘ redo 
Processing Center

Houston 
Processing Center

Venus Pre- 
Release Center

TUA

Prim ary Source 
o f  Prisoners

♦Stale o f Texas Immigration and 
Naturalization 

Service

Immigration and 
Naturalization 

Service

♦State ol Texas ♦State of Texas

Secondary Source 
o f  Prisoners

N/A Federal Bureau 
o f Prisons

♦State o f Texas N/A N/A

Hated Capacity 520 258 350 520 500

Present Population 520 261 397 520 500

Occupancy Percentage 100.00% 101.16% 113.43% 100.00% 100.00%

Security Level minimum minimum minimum minimum minimum

Ownership o f  Facility plihliC private private public public

First Itcceivcd Prisoners Sep-89 Mar-85 M'iy-84 Aug-89 Oct-94

ACA Accreditation? yes - 7/90 no yes -1/86 yes -10/90 will be sought

Facility Construction new construction new construction new construction new construction new construction

Facility F.xpansion Planned? no no no no no

*  Notes ♦TDCJ Institutional 
Division

♦TDCJ Board o f 
Pardons & Paroles

♦TDCJ Institutional 
Division

♦TDCJ Institutional 
Division

I'm iliiiv,\ m i l  i v / h i i I i 'i I  in l i t  u l.‘IMI'),i C c i i m i i  ti/i/wiiiii! liiilil I'ticililiui ubme size litis ibmif\vd slfiiiijiamlly m u  v ibc IJliH'J.i (.'cum iif tim  in ilntn v



P r i v a t e  A d u l t  C o r r e c t i o n a l  Pacility C e n s u s ,  U n i t e d  S t a t e s  facilities

Management Corrections Corrections Corrections Corrections Corrections
Company Partners, Inc. Partners, Inc. Partners, Inc. Partners, Inc. Services, Inc.

Facility Location Oswego, KS Hinton, OK Chesapeake, VA THA Seal Beach, CA

Facility Name Labette County 
Conservation 

Camp

Great Plains 
Correctional 

Facility

THA THA Seal Beach 
Detention Facility

Prim ary Source 
o f  Prisoners

♦State o f Kansas ♦State o f North 
Carolina

♦Slate o f  Virginia ♦Slate o f  Virginia City of 
Seal Beach

Secondary Source 
o f  Prisoners

N/A Federal Bureau 
o f Prisons

N/A N/A Adjoining localities

Rated Capacity 104 480 400 400 32

Present Popu lation 90 472 N/A N/A 29

Occupancy Percentage 86.54% 98.33% N/A N/A 90.63%

Security Level minimum medium minimum minimum pre-arraignment

Ownership o f  Facility public public public public public

First Received Prisoners Feb-91 Oct-91 Ju l-95 Ju l-95 Jul-94

ACA Accreditation? in progress yes - 8/93 w ill be sought will be sought will be sought

Facility Construction new construction new construction new construction new construction renovation

Facility Expansion Planned? will be sought yes, 288 beds 110 no no

* Notes ♦Commitments ordered 
Kansas District Courts

♦North Carolina 
Department o f 
Corrections

♦Virginia Department 
o f  Corrections

♦Virginia Depa tment 
o f Corrections

I'm ililles i/o/ up)) tat in the IJ/MIO.i Census u/i/Mir hi buhl h'ncililles whose size has chnnt>etl slpuficnnily since the 12/i IIV Census dli/ieai in italics



P r i v a t e  A d u l t  C o r r e c t i o n a l  Facility C e n s u s ,  U n i t e d  S t a t e s  Facilities

Management D o v e D o v e Eden Detention Esmor Correctional Esmor Correctional
Company D e v e l o p m e n t

Co r p o r a tio n

D e v e l o p m e n t

C o r p o r a t io n

Center, Inc. Services, Inc. Services, Inc.

Facility Location Crystal Cily, T X Peaisall, T X Eden, 'IX Elizabeth, NJ Tarrant Co.,TX

Facility Name Ctysial City 

Detention Center

Ftio Detention 

Center

Eden Detention 
Center

Elizabeth 
Processing Center

Tarrant County 
Community 

Correction Facility

Primary Source 
o f  Prisoners

*State of Texas *  St ate of Texas Federal Bureau 
o f Prisons

Immigration and

Immigration and 
Naturalization 

Service

Tarrant County

Secondary Source 
o f  Prisoners

N/A Frio County Naturalization
Service

N/A N/A

Rated Capacity 467 295 499 300 320

Present Population 321 3 12 565 N/A 310

Occupancy Percentage 68.74% 105.76% 113.23% N/A 96.88%

Security Level m e d iu m m in im u m / m e d iu m minimum/medium minimum/medium minimum

Ownership o f  Facility piivale public private private public

First Received Prisoners J a l (J3 Dec-92 Jan-89 • Jul 94 Feb-92

ACA Accreditation? being considered being considered no will besought yes-8/93

Facility Construction takeover takeover new construction renovation new construction

Facility Expansion Planned? 

* Notes

n o

* T D C J  Institutional 

D iv is io n  

See A ppendix  A, 

Note 1 6 9

n o

*T D C J  Institutional 

D iv is io n  

See A ppendix  A, 

Note I

yes, 200 beds no no

I'm ilitics mil rcjiorlutl in ibc 12/3 1/93 Census aj.jicar in bold Facilities whose size has changed significantly since ibe 12/3 i/93 Census aii/iuar in italics



P r i v a t e  A d u l t  C o r r e c t i o n a l  Facility C e n s u s ,  U n i t e d  S t a t e s  Facilities

Management
Company

Esmor Correctional 
Services, Inc.

Esmor Correctional 
Services, Inc.

GRW
Corporation

GRW
Corporation

Management & 

Training 
Corporation

Facility Location Houston, TX Seattle, WA Ector County, TX Odessa, TX Martina, AZ

Facility Name Slate ofTexas Intermediate 
Sanction Facility

Seattle Ptocessing 
Center

Ector County 
Detention Annex

Odessa Detention 
Center

Martina Community 
Treatment 

Facility

Primary Source 
o f  Prisoners

♦State ofTexas Immigration and 
Naturalization 

Service

Ector County City o f Odessa ♦State o f Arizona

Secondary Source 
o f  Prisoners

N/A N/A N/A ♦State ofTexas N/A

Hated Capacity 400 150 144 100 450
Present Population 390 145 144 100 N/A

Occupancy Percentage 97.50% 96.67% 100.00% 100.00% N/A

Security Level minimum minimum/medium medium till levels minimum

Ownership o f  Facility public public public pubic private

First Received Prisoners Dec-93 Jul-89 Jun-94 Oct-93 Sep-94

ACA Accreditation? will be sought yes - 9/91 no no no

Facility Construction renovation renovation new construction take-over new construction

Facility Expansion Planned? no no 110 no no

♦ Notes ♦TDCJ board o f 
Pardons & Paroles

♦TDCJ Institutional 
Division 

See A ppendix A, 

Note 1

♦Arizona Depa.tment 
o f Corrections

Iin ihlies nol it'ixiiH'tl in lbt‘ /-'/>//!>) Census tijijieay in bnld t'tu ililies whose size has changedsiyiificiiiillr since Ibc IJ/j Il'Xi Census u/ynw in italics



P r i v a t e  A d u l t  C o r r e c t i o n a l  P a c i l i t y  C e n s u s ,  U n i t e d  S t a l e s  f a c i l i t i e s
Management

Company
Management & 

Training 
Corporation

Management & 
Training 

Corporation

Mid-Tex 
Detention, Inc.

Mid-Tex 
Detention, Inc.

Mid-Tex 
Detention, Inc.

Pacility Location Desert Center, CA Henderson County, TX Dig Spring, TX Big Spring, TX Big Spring, TX

Facility Name Ragle Mountain 
Return-io-Custody 

Facility

Texas State Ja il Faility, 
Henderson

City o f Big Spring 
Correctional Center 

(interstate)

City o f Big Spring 
Correctional Center 

(Airpark)

THA

Primary Source 
o f  Prisoners

♦State o f California ♦State o fTexas Federal Bureau 
o f Prisons

Federal Bureau 
ol Prisons

Federal Bureau 
of Prisons

Secondary Source 
o f  Prisoners

N/A N/A
Immigration and 

Naturalization Service
Immigration and 

Naturalization Seivice
immigration and 

Naturalization Seivice

itated Capacity 450 1,500 360 376 500
Present Popu lation 425 N/A 368 376 N/A

Occupancy Percentage 94.44% N/A 102.22% 100.00% N/A

Security Level minimum minimum minimum/medium minimum/medium minimum/medium

Ownership o f  Facility private public public public public

First Received Prisoners Sep-88 Jun-95 May-89 Feb-91 Jan-95

ACA Accreditation? yes • 6/93 w ill be sought no no no

Facility Construction renovation new construction renovation renovation new

Facility Expansion Planned? no no no no no

* Notes ♦Parole Division ♦TDCJ Institutional 
Division 

Sue Appendix A, 

Note 7
In i Hi I ics nol rcpoiletl in ibc 12131193 Census appear in buhl I'acllilics icbosu size bos cbanpctl sli>nificuntly since ibc 12/11193 Census appear in italics.



P r i v a t e  A d u l t  C o r r e c t i o n a l  P a c i l i t y  C e n s u s ,  U n i t e d  S t a t e s  F a c i l i t i e s
Management

Company
North American 

Corrections

U.S. Corrections 
Corporation

U.S. Corrections 
Corporation

U.S. Corrections 
Corporation

U.S. Corrections 
Corporation

Facility Location Spur, TX Gretna, FL Beatiyville, KY Louisville, KY St. Marys, KY
Facility Name Dickens Detention 

Center

Gadsden County 
Correctional Facility

Lee Adjustment 
Center

River City 
Correctional Center

Marion 
Adjustment Center

Prim ary Source 
o f  Prisoners

*State ofTexas ♦State o f Florida ♦Commonwealth 
o f Kentucky

Jefferson County ♦Commonwealth 
o f Kentucky

Secondary Source 
o f  Prisoners

N/A N/A N/A N/A N/A

Rated Capacity m 768 500 .550 500
Present Population m N/A ■150 325 •150

Occupancy Percentage 100.00% N/A 90.00% 92.86% 90.00%

Security Level maximum minimum/medium minimum minimum minimum
Ownership o f  Facility private public private private private

First Received Prisoners Jul-91 Feb-95 Aug-90 Jan-90 Jan-86

ACA Accreditation? no will be sought yes -1/94 110 yes - 8/92

Facility Construction new construction new construction new construction renovation new construction

Facility Expansion Planned? yes, 144 beds no no no no

♦ Notes *TDCJ Institutional 

Division 

See Appendix A, 

Note 1

♦Florida Department 
o f Corrections

♦Kentucky Department 
o f Corrections

♦Kentucky Department 
o f Corrections

I'nillilics nol iv/xuled in ibc DIM I'D Census t<l>l>car in bold 1‘mililies whose size bus changed siffiifiimtly since the 12/MID Census uv/ieio in iiuliis



P r i v a t e  A d u l t  C o r r e c t i o n a l  P a c i l i t y  C e n s u s ,  U n i t e d  S t a l e s  f a c i l i t i e s
Management

Company
U.S. Corrections 

Corporation
U.S. Corrections 

Corporation
The Villa 

at Greeley, Inc.
Wackenhut
Corrections
Corporation

Wackenhut
Corrections
Corporation

Facility Location Wheelwright, KY Diboll, TX Del Camino, CO McFarland, CA San Diego, CA

Facility Name Oner Creek 
Correctional Center

TBA TBA McFarland Return- 
to-Cnstody Facility

San Diego 
City Jail

Prim ary Source 
o f  Prisoners

♦Commonwealth 
o f Kentucky

♦State ofTexas ♦State o f Colorado ♦State o f California City of 
Sail Diego

Secondary Source 
o f  Prisoners

N/A N/A N/A N/A N/A

Rated Capacity 300 500 400 224 2(10
Present Population 240 N/A N/A 215 88

Occupancy Percentage 80.00% N/A N/A 95.98% 44,00%
Security Level minimum minimum/medium minimum minimum minimum

Ownership o f  Facility private public private private public

First Received Prisoners Oct-93 Mar-95 May-95 Jan-89 May-92

ACA Accreditation? will he sought will be sought will be sought no will be sought

Facility Construction new construction new construction new construction new construction new construction

Facility Expansion Planned? no no 110 no no

* Notes ♦Kentucky Department 
o f Corrections

♦TDCJ Institutional 
Division

♦Colorado Department 
o f Corrections

♦Parole Division

I'm ihlifs nol npitlal in ibc" U l>Hi). I Census (i/i/icttr in boh! l;m:illiltx irlmc size bm chimed st)'t>ii[hmitly time the U/Mll).l C.mui ai>lMii in iltiliis



P r i v a t e  A d u l t  C o r r e c t i o n a l  F a c i l i t y  C e n s u s ,  U n i t e d  S t a t e s  F a c i l i t i e s
Management

Company
Wackenhut
Corrections
Corporation

Wackenhut
Corrections
Corporation

Wackenhut
Corrections
Corporation

Wackenhut
Corrections
Corporation

Wackenhut
Corrections
Corporation

fac ility  Location Aurora, CO Cdades County, PL Kinder, IA Jamaica/Queens Bridgeport, TX

Pacility Name Aurora/INS 
Processing Center

TBA Allen Correctional 
Center

New York INS 
Processing Center

Bridgeport Pre- 
Release Center

Prim ary Source 
o f  Prisoners

Immigration and 
Naturalization 

Seivice

♦State o f  Plorida ♦State of 
Louisiana

immigration and 
Naturalization 

Service

♦State ofTexas

Secondary Source 
o f  Prisoners

N/A N/A N/A N/A N/A

Hated Capacity 300 750 1,282 105 520

Present Population 199 N/A 1,275 100 519

Occupancy Percentage 66.33% N/A 99.45% 95.24% 9981%

Security Level minimum medium medium medium minimum

Ownership o f  Pacility private public public private public

Pirst Received Prisoners May-87 Jun-95 Dec-90 Oct-89 Aug-89

ACA Accreditation? yes - 9/89 w ill be sought yes -1/93 no yes - 5/91

Pacility Construction new construction new construction new construction renovation new construction

fac ility  P.xpansion Planned? no no no no no

* Notes ♦Plorida Correctional 
Privatization Commission

♦Louisiana Department 
o f Corrections

♦TDCJ Institutional 
Division

I'iu ilnics mil ic/Kir/cil in ibc IJ/MI9.I Census appear in buhl I'ticiiiiics whose size has chunked sipnificniilly since ibc /-VJ//9J Census appear in italics



P r i v a t e  A d u l t  C o r r e c t i o n a l  P a c i l i t y  C e n s u s ,  U n i t e d  S t a t e s  f a c i l i t i e s
Management

Company
Wackenhut
Corrections
Corporation

Wackenhut
Corrections
Corporation

Wackenhut
Corrections
Corporation

Wackenhut
Corrections
Corporation

Wackenhut
Corrections
Corporation

Facility Location Fort Worth, 'IK Jack County, TX Kyle, TX Lockhart, 'IX Lockhart, TX

Facility Name North TX Intermediate 
Sanctions Facility

TBA Kyle Pre- 
Release Center

Lockhart 
Work Program 

Facility

Lockhart Pre- 
Release Center

Primary Source 
o f  Prisoners

♦State ofTexas ♦Slate o fTexas ♦State o f Texas City o f Lockhart ♦State ofTexas

Secondary Source 
o f  Prisoners

N/A N/A N/A ♦State ofTexas N/A

Hated Capacity 400 1,000 520 500 500

Present Population 397 N/A 520 499 N/A

Occupancy Percentage 99.25% N/A 100.00% 99.80% N/A

Security Level minimum minimum minimum minimum minimum

Ownership o f  Facility public public public public public

First Received Prisoners Aug-91 Jul-95 Jun-89 Jan-93 Oct-94

ACA Accreditation? no w ill be sought yes • 9/90 will be sought will be sought

Facility Construction renovation new construction new construction new construction new construction

Facility Expansion Planned? no no possible no no

♦ Notes ♦TDCJ Board of 
Pardons & Paroles

♦TDCJ Institutional 
Division 

See Appendix A, 

Note 7

♦TDCJ Institutional 
Division

♦TDCJ Board of 
Pardons &  Paroles

♦TDCJ Institutional 
Division

Facilities not npalctl ill the 12/31193 Census tt/i/icar in bultl Facilities whose size has < bannedsSgfiifictMlIv since the 12/31/93 Census a/ijivar in italics



P r i v a t e  A c l u l t  C o r r e c t i o n a l  P a c i l i t y  C e n s u s ,  U n i t e d  S l a t e s  f a c i l i t i e s
Management

Company
Wackenhut
Corrections
Corporation

Wackenhut
Corrections
Corporation

Wackenhut
Corrections
Corporation

Facility Location San Antonio, TX Travis County, TX Willacy County, TX

Facility Name Central Texas Parc1 * 
Violator Facility

TBA TBA

Prim ary Source 
o f  Prisoners

♦State o f Texas ♦Stale o fTexas ♦Stale o fTexas

Secondary Source 
o f  Prisoners

U.S. Marshals 
Service

N/A N/A

Hated Capacity 623 1,000 1,000

Present Population 611 N/A N/A

Occupancy Percentage 98.07% N/A N/A

Security Level minimum/medium minimum minimum

Ownership o f  Facility public public public

First Received Prisoners Jan-89 Ju l-95 Jul-95

ACA Accreditation? no w ill be sought w ill besought

Facility Construction take-over new construction new construction
Facility Hxpansion Planned? no 110 no

* Notes ♦TDCJ Hoard o f 
Pardons &  Paroles

♦TDCJ Institutional 
Division 

Sue Appendix A, 
Note 7

♦TDCJ Institutional 
Division 

See Appendix A, 

Note 7

liti ililics nol ri'lHHlctl in ibc 12/jl/U. ' Census appair In buhl Fiiclllltes whose size has cbnnpeihifinifhtinily nin e the IJIH fll Census in ilnlin



P r i v a t e  A d u l t  C o r r e c t i o n a l  P a c i l i t y  C e n s u s ,  I n t e r n a t i o n a l  P a c l l i t l e s
Management

Company
♦Australasian 

Correctional Management 
Property Limited

*Australaslan 

Correction^' Management 

Property Limited

* Carr eel Ions 

Corporation of 

Australia

Group 4 
International 

Corrections Services

Country Australia Australia Australia England

Pacility Location New South Wales Queensland Queensland Hull

Pacility Name Junec Correctional 
Centre

Arthur Carrie 

Correctional Centre

Uorallon 

Correctional Centre

Wolds Remand 
Prison

Prim ary Source 
o f  Prisoners

New South Wales Department 
o f Corrective Services

Queensland Department 

of Correctional Sendees

Queensland Department 

of Correction Sendees

Home Ollicc Remands 
Contract Unit

Secondary Source 
o f  Prisoners

N/A N/A N/A N/A

Hated Capacity 600 518 m 300

Present Population 597 m H i 300

Occupancy Percentage 99.50% 1121% 88-11% 100.00%

Security Level minimum/medium minimum/medium all levels medium

Ownership o f  Pacility private public N/A public

Received Prisoners Apr-93 Jun-92 Jan-90 Apr-92

Pacility Construction new construction new construction new const nut ion new construction

Expansion Plans? none none yc\ 'JO beds none

♦ Notes *a subsidiary o f die Wackenhut 
Corrections Corporation

♦a subsidiary of the Wackenhut 
Corrections Corporation

*a Corrections Corporation 

of America 
joint venture company

•I'.ii ilitii .s mil ii ' |» )ili(l in ilic I J/JI/V.H aiimis ,l|i|ii:.li in IkiM |-.h iIiih ,-. w Ihuu il/c  Ii.i> it 1.11 i^cit si)|iiiO (.m il)'iim c llic l.'/.W/VJ Cciimis ;i|i|n:.n hi ii.iIiis



P r i v a t e  A d u l t  C o r r e c t i o n a l  F a c i l i t y  C e n s u s ,  I n t e r n a t i o n a l  F a c i l i t i e s
Management

Company
♦Premier Prison 
Services, Ltd. 
Corporation

♦UK Detention 
Services, Ltd.

Country England England

Facility Location Middlesex Hedditch

Facility Name IIM Prison Doncaster IIM Prison Ulackenhurst

Primary Source 
o f  Prisoners

Prison Minister’s Office Prison Minister's Office

Secondary Source 
o f Prisoners

N/A N/A

Hated Capacity 776 649

Present Popu lation 173 649

Occupancy Percentage 22.29% 100.00%

Security Level all levels medium

Ownership o f  Facility public public

Heceived Prisoners Jun-94 Apr-93

Facility Construction new construction new construction

Expansion Plans? none none

♦ Notes ♦a Wackenhut Corrections 
Corporation joint venture company 

SccAfi/wiulixA, Note 10

♦a Corrections Corporation 
o f America 

joint venture company
1 ilnirs out it'|Miiinl in llit: YlfSWS  Ociimis appe.ir in litilil l-'.idliliei vvlii»c m/.c Inib t lian|;ctl ij)jnifu .11 illy Mine ilie 12/3I/V3 Census ;i|i|it .ir 111 ii.ilu s.



T a b l e  1: A m e r i c a n , I n t e r n a t i o n a l ,  a n d  O v e r a l l  C o r p o r a t e  M a r k e t  S h a r e  C o m p a r i s o n s

Management firm

Capacity of All 

American Facilities 

Under Contract*

Capacity of All 

International Facilities 

Under Contract *

American 

Market Share

International 

Market Share

Overall 

Market Share

Alternative Program s, Inc. 240 0 0.60% N/A 0.55%
The Hobby Ross G roup 872 0 2.16% N/A 2.00%

Capital Correctiona l Resources 836 0 2.07% N/A 1.92%
Concept, Inc. 4,426 0 10.98% N/A 10.17%

C orne ll Cox, Inc. 794 0 1.97% N/A 1.82%
Corrections C orpora tion  o f  America 12,041 1,015 29.88% 31.63% 30.01%

Corrections Partners, Inc. 1,672 0 4.15% N/A 3.84%
Corrections Services, Inc. 32 0 0.08% N/A 0.07%

Dove Deve lopm ent C orpora tion 762 0 1.89% N/A 1.75%
Eden Detention Center 699 0 1.73% N/A 1.61%

Esmor C orrectiona l Services, Inc. 1,170 0 2.90% N/A 2.69%
G roup 4 - ICS 0 300 N/A 9.35% 0.69%

The GRW Corpora tion 244 0 0.61% N/A 0.56%
Management & Training C orpora tion 2,400 0 5.96% N/A 5.52%

Mid-Tex Detention , Inc. ; 1,236 0 3.07% N/A 2.84%
North American Corrections 633 0 1.57% N/A 1.45%
U.S. Corrections C orpora tion 2,918 0 7.24% N/A 6.71%

The V illa at G reeley, Inc. 400 0 0.99% N/A 0.92%
Wackenhut Corrections C orpora tion 8,924 1,894 22.14% 59.02% 24.86%

Totals 40,299 3,209 100.00% 100.00% 100.00%

W.ajiacit)' Figures Indude New Facilities anil Expansions o f Existing Facilities.



Figure 1: Secure Private Coirectional Facility Beds Under Management Trend, 1983 7l)ru
June 30,1994



Figure 2: Geographical Locations of Private Facilities (Including 
Facilities Under Construction)
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N o t e s  t o  C l a r i f y  D a t a  f o r  I n d i v i d u a l  F a c i l i t i e s  

APPENDIX A

Note 1: The Institutional Division of the Texas Department of Criminal Justice (TDCJ) is now 
or in the immediate future will be responsible for at least four distinctively different types of 
correctional facilities: (1) traditional state prisons, (2) facilities for prisoners who were 
successfully prosecuted for offenses categorized as “state jail felonies," (3) pre-release centers 
operated by private firms working under contract with the TDCJ, and (4) a special set of 
privatelv-managed facilities which house sentenced offenders for whom no suitable space is 
available in other categories of TDCJ facilities. This note identifies facilities whose prisoner 
populations fall in whole or substantial part in the fourth category. These prisoners ar= 
commonly referred to as “backlog" or as “paper-ready'’ inmates.

Note 2: This facility was previously operated by Concept, Inc. and, before that, by Texas 
Detention Management, Inc. Texas Detention Management, Inc. no longer operates anv 
secure adult correctional facilities.

Note 3: This facility was previously operated by Detention Services, Inc. Detention Servicves. 
Inc. no longer operates any secure adult correctional facilities.

Note 4: This facility was previously operated by Pricor, Inc. Pricor, Inc. no longer operates any 
secure adult correctional facilities.

Note 5: This facility was previously described as having a rated capacity of 1,800 prisoners. The 
rated capacity now indicated more accurately reflects the existing capacity of the facility. 
Significant renovation would on existing structures would be required prior to the facility 
being suitable for the housing of 1,800 prisoners.

Note 6: This facility was previously operated by Pricor, Inc.

Note 7: This note identifies facilities intended to house state jail felons. Also see Note 1.

Note 8: This note identifies facilities operated by Eclectic Communications, Inc. (ECI). .As 
indicated in die Preface, ECI is now a wholly-owned subsidiary of Cornell Cox, Inc.

Note 9: This facility was previously operated by Detendon Services, Inc.

Note 10: The low occupancy level reported for this facility is an ardfact of its opening soon 
before the completion of the Census. An occupancy percentage substanually equal to the 
average reported in the summary statistical data is andcipated by August 1,1994.



An Overview of Relevant Information on Juvenile and Non-Secure 
Facility Management by Management Firms Included in the 7th Edition

Appendix B

Cornell Cox, Inc. Cornell Cox, Inc., via die efforts of Eclecuc Communications, Inc., which is 
now a subsidiary of Cornell Cox, Inc., also operates a 50-bed non-secure facility In San 
Francisco, California under a contract with the California Department of Corrections, a 47-bed 
facility in Inglewood, California under a contract with the California Depanment of 
Corrections, a 40-bed facility in Los Angeles, California under a contract with the California 
Depanment of Corrections, a 50-bed facility in Oakland, California under a contract with the 
Federal Bureau of Prisons, a 50-bed facility in San Diego, California under a contract with the 
Federal Bureau of Prisons, a 66-bed facility in San Francisco, California under a contract with 
the Federal Bureau of Prisons, a 15-bed facility in Goleta, California under a contract with the 
California Depanment of Conecdons, a 25-bed facility in Inglewood, California under a 
contract with the California Depanment of Correcuons, and a 43-bed facility in El Monte, 
California under a contract with the Federal Bureau of Prisons.

Corrections Corporation of America The Conections Cotporauon of America also 
operates the Shelby Training Center, a 175-bed secure juvenile training school in Memphis, 
Tennessee, and Tall Trees, a 63-bed non-secure juvenile residential facility in Memphis, 
Tennessee

Corrections Partners, Inc. Conecdons Partners, Inc. also operates the 80-bed Davidson 
County Juvenile Detendon Facility in Nashville, Tennessee and has begun construcdon of the 
Southwest Indiana Regional Youth Village, a 140-bed juvenile facility located in Vincennes, 
Indiana.

Esmor Correctional Services, Inc. Esmor Conecdonal Services, Inc. also operates the 72- 
bed Brooklyn Conecdonal Center for Men in Brooklyn, New York under a contract with the 
Federal Bureau of Prisons, the 101-bed LeMarquis Conecdonal Center for Men in New York, 
New York under a contract with the Federal Bureau of Prisons, the 36-bed LeMarquis 
Conecdonal Center for Women in New York, New York under a contract with the Federal 
Bureau of Prisons, the 150-bed New York Community Conecdonal Program under a contract 
with the New York State Department of Conecdons, and the 200-bed Fon Wonh Community 
Conecdons Facility under a contract with die Texas Board of Pardons and Paroles.

The GRW Corporation The GRW Corporation also will begin operating a 400-bed secure 
juvenile facility in October, 1994 in Tallauiah, Lousiana under a contract with the Louisiana 
Office of Youth Development.

Wackenljut Corrections Corporation The Wackenhut Conections Corporation will begin 
operating a 96-bed secure juvenile facility in Coke County, Texas on October 1,1994 under a 
contract with the Texas Youth Commission.



P r e l i m i n a r y  F i n d i n g s  R e g a r d i n g  L e g a l  A u t h o r i t y  to C o n t r a c t

Appendix C

The materials presented in this appendix summarize preliminary research conducted 
by the Private Corrections Project regarding the existing status of law in American jurisdictions. 
As a general rule, the scope of contracting authority is established by expressed statutory 
provisions. The applicability of this general rule, however, is determined by interpretations of 
individual constitutions and of general statutes that define the rights and obligations of public 
correctional authorities.

Reasonable care was taken to assure the validity of the information provided here. .All 
statutes were reviewed both manually and via computerized scans. An effort also was made to 
identify relevant Attorney General opinions. Representatives of the Attorney General in each 
jurisdiction were asked to confirm the accuracy of the initial research findings. Nonetheless, 
die results reported here should be viewed as preliminary rather than final. They certainly do 
not represent any effon to provide a legal opinion regarding the present status of contracting 
authority in any jurisdiction.

Readers are solicited to comment on these preliminary results and, where possible, to 
refer us to specific statutory materials or attorney general opinions they feel we should take 
into account in our preparation of future summaries of this area of law.



Pre lim inary Research fin d in g s Regard ing Legal Authority to Contract fo r  Secure Adult fac ilitie s

Jurisd iction Source o f  Local-Level Contracting 
Authority

Local-Level
Contract(s)
Awarded?

Source o f  State-Level Contracting 
Authority?

State-Level Contract(s) 
Awarded?

•9

Alabama Statutory Interpretation Yes None Identified No
Alaska Expressed Statutory No Expressed Statutory No
Arizona Expressed Statutory No Expressed Statutoiy Yes
Arkansas Expressed Statutory No Expressed Statutory No
California Expressed Statutory Yes Expressed Statutoiy Yes
Colorado Expressed Statutory No Expressed Statutoiy Yes

Connecticut None Identified No None Identified No
Delaware N/A N/A No No

District o f Columbia Statutory Interpretation Yes N/A N/A
Florida Expressed Statutory Yes Expressed Statutory Yes
Georgia None Identified No None Identified No
Hawaii N/A No None Identified No
Idaho None Identified No None Identified No
Illinois Statutory Prohibition No Statutory Prohibition No
Indiana Expressed Statutoiy No Expressed Statutory No
Iowa Statutory Interpretation No Statutoiy Interpretation No

Kansas None Identified Yes None Identified No
Louisiana Expressed Statutory Yes Expressed Statutoiy Yes
Kentucky Expressed Statutory Yes Expressed Statutoiy Yes

Maine Negative Attorney General Opionion No None Identified No
Maryland Statutory Interpretation No Statutory Interpretation No

Massachusetts None Identified No None Identified No
Michigan Negative Attorney General Opionion No None Identified No
Minnesota Expressed Statutory No Statutory Interpretation No
Mississippi Expressed Statutoiy No Expressed Statutory No
Missouri Negative Attorney General Opionion No Negative Attorney General Opionion No



Pre lim inary  Research find in gs Regarding Legal Authority to Contract fo r  Secure Adult fac ilitie s

Montana Expressed Statutory No Expressed Statutory No
Nebraska Expressed Statutory No Expressed Statutory No
Nevada Expressed Statutory No None Identified No

New Hampshire Expressed Statutory No None Identified No
New Jersey None Identified No None Identified No
New Mexico Expressed Statutory Yes Expressed Statutory Yes
New York None Identified No Statutory Prohibition No

North Carolina None Identified No None Identified Yes, for out-of-state facilities
North Dakota Expressed Statutory No Expressed Statutoiy No

Ohio Negative Attorney General Opionion No None Identified No
Oklahoma Expressed Statutory No Expressed Statutory No
Oregon None Identified No None Identified No

Pennsylvania None Identified No None Identified No
Puerto Rico None Identified No Expressed Statutory Yes

Rhode Island None Identified No None Identified No
South Carolina Statutory Interpretation No None Identified No
South Dakota None Identified No Expressed Statutory No
Tennessee Expressed Statutory Yes Expressed Statutoiy Yes

Texas Expressed Statutory Yes Expressed Statutory Yes
Utah Expressed Statutoiy No Expressed Statutory Award Pending

Vermont None Identified No None Identified No
Virginia Negative Attorney General Opionion No Expressed Statutoiy Yes

Washington None Identified No None Identified No
West Virginia Expressed Statutory No Expressed Statutory No
Wisconsin None Identified No None Identified No
Wyoming Expressed Statutory No Expressed Statutory No



M a n a g e m e n t  F i r m  A d d r e s s e s

Alternative Programs, Inc.

Wendy Jones 
425 Golden State Avenue 
Bakersville, CA 93301
(805) 326-0411

The Bobby Ross Group

Bobby Ross
1021 Ranch Road 620 South, Suite D 
Austin, IX 78734 
(512) 263-9480

Capital Correctional Resources, Inc.

Mr. Mike Brewer 
P.O. Box 10681 
Jacksor., MS 39209 
(601) 9224333

Concept, Inc.

Bill Sandbach
325 West Main Street, Suite 1802 
Louisville, KY 40202 
(502) 585-5023

Cornell Cox, Inc.

Norm Cox
8023 Vantage Drive, Suite 970 
San Antonio, TX 78230 
(2 1 0 ) 525-8201

Correctional Partners, I 'C.

Michael Shmerling 
Loews Vanderbilt Plaza 
2100 West End Avenue, Suite 725 
Nashville, TN 37203 
(615) 320-9800

Corrections Corporation of America

John D. Rees 
102 Woodmont Blvd.
Nashville, TN 37205 
(615) 292-3100

Corrections Services, Inc.

Bud Grossman 
85 Argonaut, Suite 120 
Alliso Viejo, CA 92656 
(714)472-5852

Dove Development Corporation

Ron Greiner 
502 South Cedar Street 
Pearsall, TX 78061 
(210) 334-3320

Eden Detention Center, Inc.

Don Zimmerman 
P.O. Box F, Highway East 
Eden, TX 76837 
(915) 869-2704

Esmor Correctional Services, Inc.

Dick Staley
275 Broadhollow Road 
Melville, New York 
(516) 694-7161

Group 4 International Correctional 
Services

Hallem H. Williams 
1225 T  Street, N.W, Suite 500 
Washington, D.C. 20005 
(202) 789-2798



G R W  C o r p o r a t io n U .S .  C o r r e c t io n s  C o r p o r a t io n
Gil R. WaJker 
P.O. Box 1403 
Brentwood, TN 37204 
(615) 373-5703

Management and Training Corporation.

Ron Russell 
P.O . B ox  9935 
Ogden, UT 84403 
(801) 626-2000

Man Care, Ltd. Institutional Management 
Services

Roger Kendrick 
St. James Court 
Wilderspool Causeway 
Warrington 
England
(44) 92-524-2939

Mid-Tex Detentions, Inc.

Chuck Haugh 
Route 2, P.O. Box 7 
Big Spring, TX 79729 
(915) 264-0060

North American Corrections

Travis McPherson 
Route 1, Box 222 
Spur.TC 79370
(806) 271-3421

TASC, Inc.

Sonny Emerson
731 West Wadley, Building “M”
Midland, TX 79705 
(915) 682-6852

Robert McQueen 
2500 7th St. Rd.
Louisville, KY 40208 
(502) 635-5444

The Villa at Greeley

Michael Brand 
1750 6th Avenue 
Greeley, CO 80631 
(303) 353-9512

Wackenhut Corrections Corporation

Jeff Spoon
1500 San Remo Avenue 
Coral Gables, FL 33146-3009 
(305) 666-5656



Priva te Facility A d d r e s s e s
Alternative Programs, Inc.

Mesa Verde Community Correction Facility 
Maurice Nadal 
425 Golden State Avenue 
Bakersfield, CA 93301
(805) 326-0411

The Bobby Ross Group

Newton County Detention Facility
Lester Beaird
Route 1, Box 22
Newton, TX 75966
(409) 379*3000

Capital Correctional Resources

Limestone County Detention Center 
Tony Sewell 
910 Tytus Road 
Groesbeck, IX  76642 
(817) 729-8616

Concept, Inc.

Bridgeport Pre-Parole Transfer Facility
James Eddington
P.O. Box 98
Bridgeport, IX  76426
(817)683-2162

Brownfield Intermediate Sanction Facility 
Geotge Fry 
P.O. Box 188 
Brownfield. TX 79316
(806)637-4032

Mineral Wells Pre-Parole Transfer Facility
Harvey Cox
Route 4, Building 780
Mineral Wells, TX 76067
(817) 325-6933

Sweetwater Pre-Parole Transfer Facilit"
Jody Bradley
Route 3, Avenger Village
Sweetwater, TX 79556
(915) 235-1751

Tuscaloosa Metropolitan Detention Facility 
J. B. Hopkins 
’ 616 26th Ave.
Tuscaloosa, AL 35401
(205) 349-4511

Cornell Cox, Inc.

Baker Community Correction Facility
Hadan Hanson
P.O. Box 560
Baker, CA 92309
(619) 733-135 6

Leo Chesney Community Correction Facility
Jacquline Hildebrand
P.O. Box 66
Live Oak, CA 95953
(916)695-1846

Wyrtt Detention Facility 
Joseph Ponte 
950 High Street 
Central Falls, RI 02863 
(401) 729-1190

Corr ectional Partners, Inc.

Great Plains Correctional Facility
Tom Martin
P.O. Box 1018
Hinton, OK 73047
(405) 542-3711

Labette County Conservation Camp 
Walter Wharton 
Oswego. KS 67356 
(316) 795-2925



Bay County Jail 
Denny Durbin 
314 1/2 Harmon Avenue 
Panama City, FL 32401 
(904) 785-5245

Bay County Jail Annex 
Denny Durbin 
5600 Nehl Road 
Panama City, FL 32404 
(904) 785-3007

Cleveland Pre-Release Faciiitv 
Joe Ross Driskell 
901 Fifth Street 
Cleveland, TO 77328 
(713)592-9559

Hemando County Jail 
LT. Brown
16425 Spring Hill Drive 
Biooksville, FL 34609 
(904)799-7379

Houston Processing Center 
Pam Fugazzi 
15850 Export Plaza Road 
Houston, IX  77032 
(713) 449-1481

Laredo Processing Center 
Jose Hinojosa 
RR#4, Box 125-A 
taredo, IX  78041 
(512) 727-4118

Leavenworth Detention Center 
Butch Jordon 
100 Highway Terrace 
Leavenworth, KS 66048 
(913) 727-3246

Metro-Davidson County Detention Center
Jimmy Turner
P.O. Box 17427
Nashville. TN 37217
(615) 831-7088

C o r r e c t io n s  C o rp o ra tio n  o f  A m e r ica
New Mexico’s Women's Correction Facility
Tom Newton
1700 East Old Highway 66
Grants, NM 87020
(505) 287-2941

Santa Fe Detention Center 
Joe V. Gutierrez 
4250 Airport Road 
Santa Fe, NM 87505 
(505) 473-4164

Silverdale Facilities 
Tim Baltz
7609 Standifer Gap Road 
Chattanooga, TN 37421 
(615) 892-0921

South Central Correctional Center
Kevin Myers
P.O. Box 279
Clifton, TN 38425
(615)676-5372

Torrance County Detention Facility
Daniel P. Moriattv
P.O. Box 837
Estancia, NM 87016
(505) 384-2711

Venus Pre-Release Center 
Sandy Estes 
P.O. Box 361 
Venus, TX 76084 
(214)366-3334

West Tennessee Detention Facility
Thomas C. Rufflno
P.O. Box 487
Mason, TN 38049
(901) 294-3060

Winn Panish Correction Center 
Mike Gilliam 
P.O. Box 1260 
Winnfield. L \ 71483 
(318) 628-3971



Frio Detention Center 
Darrell Woods 
502 South Cedar Street 
Pearsall. TX 78061 
(210) 334-3320

Crystal City Detention Center 
Larry Young 
Highway 83 North 
Crystal City, Texas 78839 
(210) 374-9353

Eden Detention Center, Inc.

Eden Detention Center 
Don Zimmerman 
P.O. Box F, H:,,hway East 
Eden, TX 76t>p7 
(915) 869-2704

Esmor Correctional Services, Inc

Seattle Processing Center 
William Paul 
815 Airport Way South 
Seattle, WA 98134
(206) 467-6030

South Texas Intermediate Sanction Facility
Fred Bagiey
1511 Preston Avenue
Houston, TX 77002
(713) 223-0601

Tarrant County Community CorrectionsFacility
Ron King
651 Justice Lane
Mansfield. TX 76063
(817) 473-1324

C R W  Corporation

Odessa Detention Center 
Richard Tessaro 
203 North Grant 
Odessa. TC '9761 
(915) 332-6033

D o v e  D e v e lo p m e n t C o rp o ra tio n Ector County Detention Annex 
Wallace Brucker 
102 Reed Avenue 
Odessa, TX 79761 
(915) 332-2800

Management &  Training Corporation

Eagle Mountain Return-to-Custody Facility 
Gary Bryant 
P.O. Box 96
Desert Center. CA 92239 
(619) 392-4324

Mid-Tex Detention, Inc.

City o f Big Spring Correctional Center (Interstate Unit)
Fran Roberts
Route 2. P.O. Box 7
Big Sprang, TX 79720
(915) 263-8532

City o f Big Spnng Correctional Center (Airpark Unit)
Bill Scanlon
3700 Wright Avenue
Big Spring, TX 79720
(915) 263-8806

Sortb American Corrections

Dickens Detention Center 
Travis McPherson 
Route I, Box 222 
Spur.TC 79370
(806) 271-3421

U.S. Corrections Corporation

Lee Adjustment Center 
Don Stewart 
P.O. Box 900 
Beattyville, KY 41311 
(606) 464-2866

Marion Ad|ustment Center 
P.O. Box 10 
Sl Mary, KY t0063 
(502)692-9622



Otter Creek Correctional Center 
P. 0 . Box 500
Wheelwright. KY 41669-0500 
(606) 452-9700

River City Correctional Center 
Beverly Heiney 
Eighth and Market Sl 
Louisville. KY 40202 
(502) 587-6506

Wackenhut Corrections Corporation

Allen Correctional Center 
Terry L Terrell 
Route 1. Box83-T 
Kinder. LA "0648 
(318)659-2942

Aurora /INS Processing Center 
Craig Dobson 
11901 East 50th Avenue 
Aurora. CO 80010 
(303)361-6612

Bridgeport Pre-Reiease Center 
Don Houston 
4000 N. 10th Street 
Bridgeport. TX 76426 
(817)683-3010

Central Texas Parole Violator Facility 
Paul Bade;/
218 South Liredo Street 
San Antonio. IX  78207 
(210) 227-5600

Lockhart Work Program Correctional Facility
Scott Comstock
P.O. Box 1170
Lockhart, TX 78644-1170
(512)398-3480

McFarland Retum-to-Custody Facility
Larry Brinkman
120 Taylor Road
McFarland. C l 93250
(805) 792-3001

New Vision Chemical Dependency Treatment Facility
Jackie Noles
P.O. Box 1300
Kyle. TX 78640
(512) 268-0079

New York /  INS Processing Center 
Arthur Cinotti 
145-55 226th Street 
Jamaica (Queens), NY 11413 
(718)949-4209

North Texas Intermediate Sanction Faciiitv
Sandra Thacker
4700 Blue Mound Road
Fort Worth. TX 76106
(817)740-0180

San Diego City Jail 
Rob Roberts 
P O Box 12630 
San Diego. CA 92112 
(619) 6o 1-7205

In t e rn a t io n a l F a d l i t y  A d d re s se s

Australasian Correctional Management Property 

Limited / Wackenhut Corrections Corp ■>ration

Arthur Gome Correctional Centre
Kevin Lewis
P.O. Box 1300
Dam, Queensland
4076 Australia
(61)7271-9711

Junee Correctional Centre 
George Grigas 
Park tone
Junee. New South Wales 
2663 Australia 
(011)616-924-3113



CCA International/Corrections Corporation of 

America

Borallon Correctional Centre 
Brian Dickson 
P.O. Box 782 
ipswich. Queensland 
4305 Australia 
(67) 677-870-0133

Group 4 ICS

Wolds Remand Prison 
Steven Twmn 
Rrough, Humberside 
United Kingdom HU152JZ 
(44) 386-858-585

Premier Prison Services, Ltd.(Wackenhut 

Corrections Corporation

Doncaster Prison 
Kevin Rodgers 
c/o PPS, Ltd.
Sunbury-On-Thames
Middlesex
United Kingdom TW167HW 
(44) 932-770-519

U K  Detention Services, Ltd.,Corrections 

Corporation of America

Blakenhurst Prison 
David Brook 
Hewell Lane 
Redditch 
Worshestershire 
United Kingdom B97Q3 
(44)527-543-348



P U B L IC  O F F IC IA L  O F  T H E  Y E A R

STEPHEN GOLDSMITH

B u s t i n g  t h e  

G o v e r n m e n t  

M o n o p o l y

The N ew  Yorks and the Los Angeleses o f  this 
coun try  don't u sua lly  tu rn  to sm a lle r M id ­
western cities fo r advice on how  to run their 
m am m oth  m un ic ip a lit ie s . B u t  these days, 
they’re  look ing to die heartland  city o f  In d i­
anapolis to leam  about d ie pow e r o f  competi­
tion: how  M ayor Stephen G o ldsm id i is using 
it to cu t costs, m otivate city em p loyees and 

pare down government.
G o ldsm ith  be lieves that "competing ou t”  serv ices— letting  

c ity  agencies com pete w ith  the p riva te  se c to r fo r  c ity c on ­
tracts— is the way to make government w o rk  better. That wasn’t 
his v iew  during his 1991 e lection campaign, w hen he touted 
outright privatization as a panacea. T lia t got h im  the support j f  
his pa rty , bu t le ft  un ion  w o rke rs  fe a ring  fo r  th e ir jo b s  and 
opposing his election.

W hat turned things around was G oldsm ith ’s decision, about 
six months after taking office, to not on ly  a llow  the city’s own 
employees to compete fo r the w ork  but to encourage them to do 
so. The city even provided them with a consu ltan t 

And competitive activity has certain ly revved up in d ie past 
two years. Indianapolis has moved m ore dian 6 0  municipal ser­
vices into die marketplace fo r  bid. As a resu lt, the city has cut its 
w o rk  fo rc e  b y  o n e - th ird — m os t ly  m id d le  m an ag e rs— and 
reduced its budget by $24  m illion . Additional m oney saved in 
various departm ents has gone tow ard c rit ic a l needs such as 
in frastructure im provement in neighborhoods and putting m ore 
po lice officers on die s tre e t A ll this was done w id iou t raising 
taxes but by 'breaking up the governm ent m onopo ly ," as G o ld ­
sm idi puts i t  • ‘

E ach tim e services a re  com peted  ou t, the a im  is to m ake 
diem  m ore efficient and less cosdy, w hether o r  n o t they are p r i­
vatized. C ity  departments recently lost d ie contracts fo r in fo r­
mation services, parking m eter enforcem ent and overseeing the 
operations o f  die Indianapolis In ternationa l A irport. B u t about 
h a lf o f  d ie services diat have faced com petition  from  private 
bids have remained w ith city workers. O ne  o f  those was In d i- 
• ... . ,  . u . ' v .  > v /•:>/& ..'. • -  ■ .

  /}
. T v e  b e e n  s t e a l i n g  e v e r y o n e ' s  

i d e a s  f o r  1 5  y e a r s  a n d  p u t  

t h e m  a l l  t o g e t h e r . ^ . . ,

\ l c r j A n t  C a r t r r  p A t r o t r a p A

anapolis F lee t Services, which manages and repairs city vehicles.
The  departm ent was already considered well run. But in die 

race to beat out tlinee national private competitois, IF S  dramati­
ca lly  cut costs, slashed overhead and im proved service. Spend­
ing was down $2  m illion  in  1994 fiom  1991, and die w ork force 
was reduced from  117 to 86 . Yet the num ber o f  written com ­
plaints d ropped to five last year, fiom  149 in 1990. "Com peti­
tion and risk are good motivators,”  G oldsm ith says. • ■*

T he  48 -yea r-o ld  G o ldsm id i insists d iat lie ’s not doing any- 
d iing d iat hasn't been done elsewhere. B u t he’s fashioned the 

. m uch-ta lked-about idea o f  runn ing governm ent as a business 
in to a  coheren t management strategy. “ I ’ve been stealing every ­
one ’s ideas fo r  15 years and put d iem  a ll together,”  he  says. "YVe 
deve loped  an approach that’s w ork ing at a time when peop le  
a re  desperate fo r  non-conventional answers." .. ••' -
} ■ .H e  now  has d ie backing o f  die city’s m a jo r pub lic-employee 
unions, whose m embers have been energ ized by competition. It  
he lps that no un ion  workers' have lost their jobs, a ld ioug li some 
a re now  jn  the private sector. B u t pub lic  employees also en joy 
m o re  in p u t in  d e p a rtm e n t d e c is io n s . T h e y  g e t in c e n tiv e  
bonuses fo r  sav ing d ie  c ity  m oney— this yea r pub lic  w orks 
employees got bonuses ranging fiom  $600  to $1,700. And they 
have d irec t e-m ail access to the mayor, w ho responds to d ie ir 
comments and questions. That pleases Steven Quick, president 
o f  A F S C M E  L oca l 7 2 5 : "W e ’ve n e ve r had  a m ayor do  d i a t . 
be fo re ." ‘ > ' — E lle n  Pe rlm an. • ' * 1 • • 1 • t• \  * - . . ’ * . • • • .
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T i g h t  q u a r t e r s  b r e a k  t h e  l a w

 .....— —  • • • • . . *  *  -- MICHAEL PENN/THE JUNEAU EMPIRE

. Bret Hodges, right, along wjth Craig Allen, top left and Chris Roger, all convicted felons, spend most of 

their time in E Dorm at thaLemon Creek Correctional Center. The dormitory holds twice as many in­

mates than originally built for. ' * ’• **r < •
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P r i s o n  p o p u l a t i o n  g r o w s  

a s  A l a s k a ’ s  f i n e s  m o u n t
■ Friday, state prisons 
h e l d  2 , 7 3 9  inmates, 

w h i c h  e x c e e d s  court- 

o r d e r e d  e m e r g e n c y  

capacity of 2 , 6 6 5

By JE A N IN E  POHL
THE JUNEAU EMPIRE

The fines a re  m o re  than h a l f  a 
m illio n  d o lla rs  and g row ing  a lm ost 
d a ily , but the sta te  o f  A la ska  says 
it s t i l l c an ’ t p ay  the cou rt-o rd e red  
pena lties in the case it lo s t against 
inm ates in a p rison -rig h ts  law su it 
m o re  than a  y e a r  ago.

And p a rt o f  the p rob lem  that 
c rea ted  the c lass -ac tion  law su it 
known as the C le a ry  case  -  o v e r­
c row ded p risons -  is expected to 
continue g row ing as p rison  popu la ­
tions in c rease  in the fa l l  and win­
te r m on ths, when unem p loym en t 
in c reases and  so does the c rim e  
rate ;.

As o f  F r id a y , the s ta te 'p r is o n  
popu la tion  w as 2,719 which is  o v e r 
its c ou rt-o rd e red  em ergen cy  ca ­
pac ity  o f  2,665.

S ta te  C o rrec tion s C om m ission ­
e r  M a rg a re t Pugh sa jd  she w ill 
again  a sk  the L e g is la tu re  when it 
convenes in J a n u a ry  fo r  funds to 
p ay  m o re  than $650,000 in fines the 
sta te  has accum u la ted  s ince a  
cou rt o rd e r  then im posed in  Sep­
tem be r 1994.

The C le a ry  case w as f i r s t  filed

in 1981; the 1994 a g re em en t c am e  
ou t o f  a  c ou rt d e te rm in a tio n  tha t 
the s ta te  w as in con tem p t o f  e a r l i ­
e r  o rd e rs  reg a rd in g  p riso n  o v e r ­
c row d ing .

E v e ry  d ay  one o f  the s ta te ’ s 15 
p rison s  is o v e r c ap ac ity  the s ta te  
is  fin ed  $300, and i f  the to ta l p rison  
p opu la tion  statew ide exceeds ca ­
p ac ity  th e re  is an  a d d it io n a l $300 
d a i ly  fin e .

1116 s ta te ’ s fund ing  req u e s t w as 
tu rn ed  down d u rin g  the la s t  le g is ­
la t iv e  sess ion  because R ep ub lic an  
m a jo r i t y  law m ak e rs  sa id  a t the 
tim e  they  d idn 't w ant to use gene r­
a l fu nd  m oney  to be t ra n s fe r re d  
fro m  one sta te  agency to  an o th e r, 
f r o m  p rison s  to the cou rts .

" I t  w as a  p ap e r e x e rc is e ,"  sa id  
R ep . B r ia n  P o r te r , R -A n ch o ra g e , 
o f  the s ta te ’s  request.

P o r t e r  is c h a irm a n  o f  the House 
J u d ic ia ry  C om m ittee , which he 
sa id  w i l l lo o k  a t  m ea su re s  to low e r 
the p riso n  popu la tion , in c lu d in g  a l­
te rn a t iv e  sen tenc ing  and  sh a r in g  
the re sp on s ib ility  to r  m isd em ean ­
o r  o ffe n se s  ^ t h  lo c a l'  g o ve rn ­
m en ts . j  '■ • '■*

P o r t e r  s topped sn o rt , h ow eve r, 
o f  ad voca tin g  fo r  m o re  p re ven tion  
p ro g ram s  -  a 'g o a l o f  the K now le s  
a dm in is tra t io n  -  s a y in g  h e ’ s not 
y e t conv in ced  tha t p re ven tion  
w o rk s  to keep peop le  ou t o f  ja i l  as 
w e ll a s  t ra d it io n a l p en a lt ie s  and 
sen tences . -

Bu ild in g , m o re  p riso n s  is  anoth - 
Plaasa turn to  Flnea, Pag# A6 j

Inmates shipped 
to Arizona are 
subject of appeal
B y  J E A N IN E  P O H L
THE JUNEAU EMPIRE

The  s ta te  o f  A la sk a  and  a tto r­
neys fo r  p r iso n  inm a tes  continue to 
w ra n g le  in  c ou rt o v e r tha fa te  o f 
206 A la s k a  inm a te s  do ing  tim e  in a 
p r iv a te  A r iz o n a  ja i l .

T he  f i r s t  c o n tra c t w ith C en tra l 
A rizo n a  D e ten tion  C en te r in F lo r ­
ence , A r iz . , ended June  30, bu t the 
s ta te  ex tend ed  it th rough  June 
1996, D e p a rtm e n t o f  C o rrec tion s 
C om m is s io n e r M a rg a re t Pugh 
sa id  F r i d a y .

W hen p r iso n e rs  w e re  f i r s t  
sh ipped  sou th  in  J a n u a ry , the s ta te  
c a lle d  it  a  stop -gap  m ea su re  to re ­
lie v e  o v e rc row d in g  and s low  the 
fin e s the s ta te  a ccum u la te s  each 
d a y  one o r  m o re  o f  its 15 p rison s 
exceeds its  c ap a c ity .

. T he  fin e s  a re  p a r t  o f  a  settle - 
. ra en t o f  th e  C le a ry  case , a  c lass - 
a c tion  law su it f i r s t  f i le d  in  1981 on 
b e h a lf o f  A la s k a  p r iso n e rs  o v e r 
p riso n -c row d in g  cond itions and 
o th e r c om p la in ts .

L a w y e rs  fo r  the inm a te s  tried  
to s top  the t r a n s fe r  f r o m  tak ing  
p la c e , a rg u in g  th a t som e  inm ates 
w e re , m ov ed  sou th  a g a in s t th e ir 
w ii lr o rw e r e  s ep a ra ted  fr o m  fam i- 
PImm* tu rn  to  Appeal, Pago A6
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F in e s . . .
C o n t in u e d  f r o m  A1

e r  op tion  P o r te r  sa id  he w ou ld con­
s id e r , but cau tiou s ly .

P u g h  a lso  sa id  that expand ing 
s ta te  p rison s is an  option , a lthough 
she is  w o rk in g  m o re  tow a rd  less 
expens ive  a lte rn a t iv e s  to ja i l  tim e 
and to p re ven tin g  c rim e  in  the fi r s t  
p la ce . ,

‘ ‘W e c an ’ t  bu ild  o u r w ay  ou t o f  
the so c ia l p rob lem s tha t c rea te  
c r im in a l b e h a v io r ,1' she sa id .

An a tto rn e y  fo r  the inm ate  
p la in ti f fs  sa id  he expects the Leg­
is la tu re  m a y  be m o re  fo rth com ing  
w ith fund ing  this com ing  session ,

because a  p la n  w ill be subm itted  
on b e h a lf o f  the inm a tes  w ith  spe­
c ific  suggestions on how  the fines 
w ou ld  be spent.

A nchorage  a tto rn e y  Scott T a y ­
lo r  sa id  when the D e p a rtm en t o f 
C o rrec tion s  asked  the L e g is la tu re  
fo r  m on ey  la s t  session  to p a y  the 
fin e s , it w as an  a rb i t r a r y  n um be r, 
based  on w ha t the d ep a rtm en t 
thought the fin es m igh t be.

T a y lo r  sa id  A nchorage  S u p e r io r  
C ou rt Judge  K a re n  H un t asked  
bo th  sides in  th e  case  la s t  sp r in g  to 
e s tim a te  the fines a ccum u la ted , 
and  how the m oney  shou ld  be 
spent.

Once th a t ’ s been de te rm in ed ,

T a y lo r  b e lie v e s  H un t w ill app rove  
such a  p la n , which can  then be 
subm itted  to the L e g is la tu re  fo r  
fund ing .

“ I  h a ve  no re a son  to be lieve  
they w on 't u lt im a te ly  p ay  th is ,”  
T a y lo r  sa id  o f  le g is la to rs .

H ow eve r M ich a e l S ta rk , assis­
tan t a tto rn e y  g e n e ra l fo r  C o rrec ­
tions a t the A la s k a  D ep a rtm en t o f  
L aw , s a id  it d oesn 't m a k e  sense to 
d e te rm in e  bow  m on ey  can  be 
speut u n ti l the L e g is la tu re  app ro ­
p r ia te s  it . . .

T a y lo r  re sp ond ed  th a t the 
s ta te ’s p o s ition  is  a  ch icken-and- 
egg a rg u m en t, w h ich  w i ll u lti­
m a te ly  be dec ided  by  Judge  Hunt.

Appeal. . .
Continued from A1

lie s , a nd  tha t som e  o f  the p rison ­
e rs ’ r ig h ts  and  b e n e fits -a s . A la s­
kans h ave  not been c a r r ie d  
th rough  in  A rizon a .

W h ile  in m a te . a tto rn e y  Scott 
T a y lo r  sa id  he is a sk ing  that the 
t ra n s fe r  p la n  be re je c te d , he  a lso  
re a liz e s  th a t i t  m a y  no t b e  p ra c ti­
c a l to  a s k  th a t inm a tes  be re tu rn ed  
to A la s k a -  . y  *

Som e  a re  sa tis fied  se rv in g  tim e 
in A r iz o n a ,'T a y lo r  sa id  F r id a y , but 
o th e rs  w e re  pu lled  ou t c f  A la sk a  
w h ile  in  the m id s t o f  tra in in g  o r

to
e d u c a t io n p ro g ram s  th a t a re n ’ t  be­
ing o ffe re d  a t the p r iv a te  p rison .

“ S om e shou ld  be g iven  the op ­
p o rtu n ity  to com e b a c k ,”  T a y lo r
s a id  f r o m  A ncho rag e .....................

T he  D e p a rtm en t o f  C o rrec tion s  
m a in ta in s  th a t p riso n e rs ' rig h ts  
h a ven ’ t  be com p rom ised  b y  the 
m ove  sou th ..

M ich a e l S ta rk , a ss is tan t a tto r ­
ney  g e n e ra l f o r  the C o rrec tion s  
D e p a r tm e n t , sa id  the s ta te  m a in ­
ta in s th a t the C le a ry , s e t t lem en t , 
a g reem en t o n ly  cove rs  inm a tes  in  
p rison s  owned, o r  o p e ra ted  b y  the 
s ta te . . ».

. T he  -  C o lle c t io n s  . D e p a rtm en t

did in c lu de  m an y  p a rts  o f  the 
C le a ry  s e tt lem en t a g re em en t into 
its c o n tra c t w ith  the A rizo n a  p ris ­
on , S ta rk  sa id .

U n d e r s ta te  law , h e  sa id , the de­
p a rtm en t, m a y  c o l . 'a c t o u t  w ith -a - 
p r iv a te  c o rp o ra t io n  p roV fd ing  “ a  
s im i la r  d e g re e  o f  cu stody  and 
c a re ”  to  w ha t inm a te s  w ou ld  have 
exp e rie n ced  in  a n  A la s k a  p rison .

A lthough in it ia l a p p ea ls  on be­
h a l f  o f  in m a te s  to the  A la sk a  Su­
p rem e  C o u rt  w ere , re je c te d , h e a r­
ings on  the a p p e a l w e re  h e ld  e a r li ­
e r  th is  m on th  b y  A ncho rage  Supe­
r io r  C o u rt  J u d g e  K a re n  H u n t

O ra l a rg u m en ts  in  the case  a re  
sch edu led  f o r  N o v : 20 . ■
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N a t i o n a l  R e p o r t

S ^ e i N e t o J j o t k S t m c s
SATURDAY, AUGUST 19, 1995

. IP r i v a t e  T e n n e s s e e  P r i s o n  I s  P r a i s e d  i n  S t a t e  S t u d i e s
Officials N a t i o n w i d e  

A r e  P a y i n g  N o t i c e

By FOX BUTTERFIELD
CLIFTON , Tenn. — Except fo r  the 

corporate shoulder patch on the 
guards’ un ifo rm s, the South Central 
Correctiona l Center could be m lstak- 

, en fo r  any other modem  prison, a 
campus o f squat concrete structures 
surrounded by a double chaln-llnk 
fence topped with coils o f ra zo r w ire 
glinting undei "he sun.

But two recent studies by a special 
committee o f the Tennessee Legisla­
tu re have concluded that the prison 
here, run by the Corrections Corpo­
ration o f Am erica, Is operating at a 
lower cost and providing better and 
sa fe r services than com parab le p ris­
ons administered by the State De­
partm ent o f Corrections.

The studies, while lim ited to one 
state, a re  draw ing attention among 
prison o ffic ia ls nationwide because 
they i-rovide the strongest evidence 
yet that private, fo r-p ro fit prisons, 
a fte r a  decade o f occasional blun­
ders and persistent criticism  from  opponents, can work. And, while the 
studies show only s lightly  better per­
fo rm ance by the p riva te  prisons, 
they come at a Ume when govern­
ments across the country, including 
New Y o rk  C ity ’s, a re  increasingly 
turning to p riva te  prisons as a way 
to cut costs.

The number o f inmates In p rivate­
ly  managed o r owned prisons la ex­
pected to leap to 65,000 by this yea r's 
end from  1,345 In 1985, with a p ro ­
jected annual growth o f 35 percent 
ove r tha next few yea rs , said Charles 
W. Thomas, a crim inologist and di­
rec to r o f the P riva te  P risons P ro jec t 
a t the University o f F lo rid a . Indeed, 
the prison business has become one 
o f the fastest-grow ing industries In 
the nation.

Cn Aug. 11, aides to M ayor Ru­
dolph W. Giu liani o f New Y o rk  said 
they had begun soliciting proposals 
from  private companies to take ove r 
the management o f some o f the 
city's Jails.

Kevin Myers, warden of the South Central Correctional Center, the 
private prison that studies by two Tennessee Legislature committees 
said was operating at a lower coat and providing better and safer 
services than similar priso.is run by the State Corrections. Department.

And the Clinton Adm inistration 
has said that fo r  the fi rs t  tim e the 
F ede ra l Bureau o f  P rison s would 
turn ove r to p riva te  companies fou r 
new ly built m inimum - andlow -secu- 
r lty  prisons. A ustra lia , B rita in  and 
New 2ealand have recently copied 
the American p rivate-p rlson lead, 
while Canada, F rance , the Nether­
lands and the Czech Republic a re  
negotiating with Am erican concerns 
to build p riva te  prisons.

Even a critic  o f such privatization, 
John J. D ilu lio  J r., p ro fe sso r o f poli­

tics and public a ffa irs  a t Princeton 
University , said he waa Impressed 
with the resu lts In Tennessee and 
seve ra l other p riva te prisons. “ This 
success comes as a su rp rise ,”  he 
said. Because'of w idespread corrup­
tion and the exploitation o f Inmate 
la b o r when p riva te  prisons were In 
vogue in the 18th and iftth centuries, 
he said he had expected m ore  abuses 
when fo r-p ro fit prisons were firs t 
rev ived In the Reagan Adm inistra­
tion.
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T w o  Tennessee studies p rov ide  the s trong est evidence ye t th a t private , 
fo r-p ro fit  p rison s can w o rk . P h i llip  Ph illip s , 25 , se rv ing  10 y e a rs  a t the 
Sou th  C en tra l C o rrec tion a l C en te r a t C lifto n , T en n ., a p riva te  p rison 
studied, said it w as the best o f  the h a lf d ozen  p rison s he has been in.

"J remain against private prisons for philosophical reasons," Profes- '  ' sor Dllulio said. "People would not, be happy with private police or pri­vate executions. But J have to con-.*de that the evidence so far Is fa­vorable." . _Even some inmates who have been In the South Central prison agree it is well-run. "I should have never left," Samuel Mitchell, a 21- year-old convicted robber, said of South Central, which is tucked In an Isolated green hollow just above tht point where Tennessee, Alabama and Mississippi meet.But critics and nettlesome ques­tions remain. Professor Dllulio pointed out that the private prison companies have largely confined themselves to managing smaller, lower-security Institutions and have yet to tackle any of the big maxi­mum security prisons that require more staffing and are therefore more expensive to run. He calls this practice "cream ing" and says It "leaves a cloud over the evidence."The industry has attracted some companies with little experience and more interest In the bottom line than In administering a prison.The Immigration and Naturaliza­tion Service recently canceled the contract of the Esmor Correctional Services Corporation after an upris­ing In Its Immigration detention cen­ter In Elizabeth, N .J. An Investiga­tion by the service found that Esmor, in cutting costs, had failed to train guards and that they abused detain­ees by beating them or putting them in leg Irons.J .  Michael Quinlan, a former di­rector of the Federal Bureau of Pris­ons and now director of strategic planning for Corrections Corpora­tion of America, said some govern­ment agencies needed to be more watchful. Some agencies, Mr. Quin­lan said, look to private prisons sim­ply as a way "to do something on the cheap."Prison costs are the fastest grow­ing budgetary Item for many gov­ernment agencies, as the number of . Inmates held by Federal, state and local governments has tripled over the past two decades, to 1.5 million."They are just warehousing," Mr. Quinlan said, "when they should be looking at the full range of education programs, Job training and recrea­tion to keep the inmates from being Idle."Texas, for example, which has more than 30 private prisons, the most In the country, requires that private concerns guarantee a cost that Is at Jes3l 10 percent below that of the State Department of Criminal Justice Services prisons. As a result, Professor Thomas of the University of Florida said, Texas pays too little to allow for good educational and Jobs programs In Its private prisons.

Norval Morris, a penologist and professor of law and criminology emeritus at the University of Chi­cago, said: "This Is simply selling a' prisoner Into servitude. Obviously, you can build a dungeon and throw people In It and throw food down to them very cheaply. The question is what services you provide them."The boom In private prisons has also led to criticism from Inmates' families, as convicts have been shipped to private prisons In distant states.Bobby Ross, a former sheriff and president of the Bobby Ross Group, estimates that more than 3,000 In­mates from Colorado, Missouri, North Carolina, Utah and Virginia , are in private prisons outside their | own state. M r. Ross recently import­ed 733 Inmates from Virginia to fill his company’s Newton Correctional

Facility, on the Louisiana border near Feaomont, Tex." It ’s Just making real efficient use of beds," Mr. Ross said. “ It has its downside," he acknowledged. "Their families resent the distance. But It may be better for the Inmates. They were sleeping on the floor where they were before.”So far, despite several lawsuits by these transported inmates, no court has ruled the practice Illegal.Comparing the quality of prisons, even among state-run prisons within the same state, has long been a tricky business because of the differ­ent characteristics of the prisons and their Inmates. But the two re­cent reports by a special Joint com­mittee of the Tennessee Legislature compare the privately run South Central prison with two state prisons that were built at the same time and
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■ have an identical design and size, 
*w ith Just,ove r 1,000 inmates each.
' Because of this, experts say the com* 
r paratlve  studies a re  the most accu- 
'  rate and comprehensive evaluation 
'a v a ilab le . ' •’
* Based on the findings, the Legisla­
ture gave the South Centra l prison 

j* run by the Corrections Corporation a 
1 score o f 97.18, compared with scores'
' o f 97.23 and 95.28 fo r  the two state 
•^prisons.

One report measured a long list o f 
fac tors including escapes, assaults, 
d iscip linary write-ups and the ava il* ;

’ ability o f medical care! Jobs, and 
. 'education prog ram s. During the two- 
s' y ea r study, South C entra l prison had 
Jno  escapes while one o f the state 
'■ prisons had ono and the other hod 
i  two. Aa fo r  prisoner assaults, one of 
* the state prisons recorded 185 on- 
| r lu « r d s  and other Inmates and the,

o th e r had 89 while South' Centra l had 
yiO..
I '• A^second study by the committee 
> found that the Corrections Corpora- 
; tloh's prison cost an average o f.
■ $35.18 per Inmate p e r day, compared 
with an average o f 535.76 in the two 
state prisons. This means d ia l tha

f  p riva te ly  run prison saves the state 
''■j about $150,000 a yea r. The state re- 
• newed Corrections Corporations’
‘. con trac t . .
'* Doctor R . C rants, the chairman o f; 

the Corrections Corporation o f Nash­
v ille , the oldest and by the fa r  the 

- la rgest company In the business,
! said ah open competition between 
‘ the prison run by his concern and the-
■ two state institutions forced a ll th ree • 
J to  find ways to reduce costs, The, 
t costs a t other state prisons in Ten-, 
f  newee no rm a lly  run  m ore than $40, 
i  per prisoner per d a y ;

. The Corrections Corporation,Uicb 
p o th e r p riva te  companies, h ires non- 
.- union guards, o ffe ring  employee*
. stock option p rog ram s ra the r than ̂
'  pension p lan. And some public o fft . 

d a is  point out Uutt taxpayers m ay 
gain In the long rim  because private 

.  prison guards w ill not be on public-,.. 
: pensions when they retire .

B u i M r. C rw itt insists that the - 
: rea l secret to success Tor p r iv a te . . 
• p r is c n a ls ln re d u d n g la b o rc o s ta b y i 
i  making prisons a better p lace in 
'r which to work, Up to 25 percent o f

T h e  G r o w t h  
O f  P r i v a t e  P r i s o n s

j : Number of prison beds 
' under private management ' 
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state prison budgets go fo r  overtim e, 
pay, he said, a resu lt o f guards ’ ; 
ca lling in sick. ‘ . ; l

“ What this is a ll about 1s to m ake I 
the corrections o ffice r think he Is! 
com ing to work in a nice p lace ," M r. [ 
C rants said. "So  don't overcrowd the | 
inmates, give them lots o f p ro g ram s ' 
to keep them busy and keep the w alls 
painted and the grass green.”

A t South Central, Ph illip  Phillips,- 
25, serving a 10-year te rm  fo r  a rm ed  •

. robbery , says the Correction* Corpo­
ration prison Js ih e  best o f . the h a lf 
dozen where he bas.been spent time. 
" It 's  c leaner, you get m ore.choice of 
food and the sta ff Is m ore  patient, 
and willing to take.tim e,”  he said as 
he mopped the floo r, .
• M r . ‘M itchell, the t t - y e a r& 3 ^ * i ;  
h e r, would certa in ly back M r ;  P h il­
lips. To be near his b ro ther," M r. 
■Mitchell requested a - t ra n s fe r  th is ’ 
spring to North West Correctiona l 
Center, one o f the state-run-prisons 
studied. 1 • *». -

The food in the p riva te  prison was; 
better, M r. M itchell said ru e fu lly ,, 
with n Pepsi machine and ;a*sa lad | 
b a r In the food line: The Corrections1 
Corporation counselor* w e fe rm o re  
w illing to taik with h im , be wM , and 
there were m ore Job s  ava ilab le  to 
occupy otherwise idle dayaJJ^

" I f  you ask me,”  M r. MJt£*ell said 
in an interview , " I  think all^peniten-j 
tla ries should be p riva te ly  p p t ”  i
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P r i v a t i z i n g  A m e r i c a ' s  P r i s o n s ,  S l o w l y

D espite a checkered  
p as t, the  fu tu re  is 
looking b rig h te r fo r 
the p r iv a te  p r iso n  
industry .

By ANTHONY RAMIREZ NASHVILLEE r n e s t  a n d e rs o n , hisbiceps straining his blue prison fatigues, cocks back his shining bald head and smiles his gap-toothed smile as he talks about crime, punish­ment and private enterprise."I am a career criminal,” Mr. Anderson said. Then, the 35-year-old convict goes on to describe the last decade of his life, years filled with gun play, drug dealing and struggling, often unsuccessfully, with what he calls “my anger problem." He has spent most of those years in prison, five different ones.Mr. Anderson’s story is more or less typical of repeat offenders, and seasoned crimi­nals like him account for the majority of the million people locked up in state and Federal prisons today—five times the number two decades ago.A typical American pris­oner perhaps. But Mr. Ander­son is one of a growing num­ber of inmates who are being guarded, fed and put through rehabilitation programs run not by government, but by private companies.So far, less than 2 percent of inmates are in such facili­ties and only 13 states, includ­ing Texas and Florida, allow pri/ate prisons. But this vet­eran consumer of prison ser­

vices sounds satisfied. “ Until this facility, with this facility’s programs, I have not been given the opportunity to turn my life around,” Mr. Ander­son saiJ.His current residence, the Metro-Davidson Detention Facility in Nashville, is man­aged by the Correctio-> Cor­poration of America, the larg­est company in the business of for-profit prisons.The private-prison indus­try has no shortage of critics, from public-sector unions out to protect their jobs to civil lib­erties advocates who warn that company-run prisons are less accountable.Private prisons are not new; they date back to colo­nial times. But by the 1950’s, prisoner-abuse scandals at pri­vate operations led to the pub­lic administration of prisons. The private-prison movement revived in the early 1980’s, but grew slowly for years.But while the private- prison business has critics and a checkered past, its future seems bright. True, the S33 billion crime b il l  that is stalled, for now, in Congress would have accelerated the industry’s growth even more with over $10 billion for prison construction, some of which would have gone to private prisons. Still, the industry’s optimism remains unshaken, and it is explained mainly by a familiar, if dreary, litany: the unchecked national problems of crime, and overcrowded state and Federal prisons. The need to control Government spending makes privately man­aged prisons look increasingly attractive.
A B e tte r  Im ag e , T o oThe reputation of the $250

AUn S. Weiner for The New York Time*

Doctor R . Crants, chairm an o f  Corrections Corporation, 
in his company's N ashv ille  p rison .million-a-year private prison ousiness has also improved lately. The industry is still small, with nearly a score of little companies in the field. But' the two largest companies, Cor­rections Corporation of

America and Wackenhut Cor­rections Corporation, which went public last month, hold more than half of the private- prison population. Policy ex­perts say these companies man­age a wide range of facilities,
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cmest Anderson, left, and B roderick Smith, who says the prison "ain't no Holiday Inn ."
and are develop ing innovative 
c ru g - r e h a b i l i t a t io n , e d u c a ­
t io n a l and jo b - t ra in in g  p r o ­
gram s.

L e a d in g  the in d u s t r y ’ s 
surge is the C orrec tions C o r ­
poration o f  Am erica , based in 
N ashv ille . Us 23 prisons under 
contract in seven states house 
about a third o f  the p risoners 
in the United States who are 
now  he ld  in p riva te  p rison s . 
Last y ea r, the com pany ’ s p ro f­
its rose 57 percent to S4 m il­
lion  on revenues o f  S100 m il­
lio n .

T h is  y e a r .  C o r r e c t io n s  
o rp o ra tio n ’ s income rose 3 0  

percent during the firs t h a lf , 
and an a ly s ts  p red ic t fu r th e r 
g ro w th . O v e r  the next tw o  
y ea rs , the com pany ’ s 1 3 ,0 0 0  
beds under contract should in­
crease by 8 5  percent and p ro f­
its shou ld  m ore than doub le , 
said W illiam  O liv e r , an analyst 
at E q u ita b le  S e c u r i t ie s  in  
N a s h v i l l e .  C o r r e c t i o n s  

jrp o ra tion 's  share price m ore

than doub led in the last yea r, 
c losing F rid ay  at S 1 5 .7 5 .

E q u a lly  im p re s s iv e , the 
company has been able to win 
o ve r som e fo rm e r critics with 
its ab ility  to both cut costs and 
o f f e r  am p le  p r iso n  se rv ic e s . 
P o lic y  ana ly s ts  and p riso n e r 
advocates w o r ry  that p riva te  
c o n tra c to rs  lik e  C o rre c t io n s  
C o rp o r a t io n  w i l l  ru n  b a re - 
b on e s  p r is o n s  to  m ax im iz e  
p ro fits . A fte r a ll, they reasoned, 
p r iv a te  o p e ra to rs  a re  pa id  a 
per-day fee fo r  each p risoner.

S o  fa r ,  h ow eve r, these 
experts say that C o rie c - 
t ion s  C o rp o ra t io n  has 
su rp rised  them and prompted 
them  to re th in k  at le as t the 

N a sh v i lle  c om p an y ’ s v e rs ion  
o f  p rison  p riv a tiza tion . W i l l ­
iam C . La  R ow e , d irec tor o f  the 
Texas C en te r fo r  C o rrec tiona l 
S e rv ic e s , a p r is o n e rs ’ rights 
g roup , says he was once an op ­
ponent o f  p rison  p riva tiza tion  
and o f  C o rre c t io n s  C o rp o ra ­

tion . But M r . L a  R ow e , who 
has made unannounced v isits 
to Texas prisons fo r  yea rs , likes 
what he has seen.

“ A t C o rrec tion s C o rp o ra ­
tion p risons you  d on ’ t have the 
atm osphere o f  impending v io ­
lence that you  have in a state 
p r iso n ,"  M r . L a  R ow e  said. “ I f  
C o rre c t io n s  C o rp o ra t io n  ran 
m ore  p risons, I am  sure y o u ’d 
see an increase in savings and 
a decrease in v io le n ce ."

E ven  p rison  experts who 
re m a in  s k e p t i c a l a b ou t 
p riv a tiza tion  in gene ra l seem 
impressed by C o rrec tion s C o r ­
p o ra t io n . “ N o t e v e ry b o d y  is 
C o rrec tion s C o rp o ra t io n ,"  said 
John J . D i lu lio  J r . ,  a p ro fe sso r 
at P rinceton U n iv e rs ity . “ I'm  
w o rried  about the fly -by-n igh t 
c om pan ie s ."

The praise is w e lcom e in­
deed to D o c to r R . C ran ts , the 
4 9 - y e a r - o ld ,  w h i t e -h a i re d  
cha irm an  and c h ie f executive 
o f  C o r re c t io n s  C o rp o ra t io n , 
w h o  le d  the o ft e n  d i f f i c u lt

strugg le to bu ild  the business.
A  W es t P o in t g ra d u a te , 

M r . C ran ts  founded C o r r e c ­
t io n s  C o r p o r a t io n  in  1 9 8 3  
a long with Thomas W . Beasley, 
an insurance executive, and T . 
D on  H u tto , a fo rm e r V irg in ia  
correc tions com m iss ione r. M r. 
B eas ley , the fo rm e r chairm an , 
is now  a d irec to r o f  the firm , 
and M r . Hutto is in terna tion ­
a l p ro jec ts m anager, including 
p rison ventures in Austra lia  and 
B rita in .

Its founders and financia l 
backers wanted to b ring  p ris ­
ons in to the w ide r m ovem ent 
to “ p r i v a t iz e ”  s e rv ic e s  that 
were once the exc lusive p ro v ­
ince o f  governm ent, including 
p u b lic  s c h o o ls , m ass tran s it 
system s and m unicipa l h osp i­
tals. In fac t, C o rrec tion s C o r 
po ra tion  got sem e o f  its ven ­
ture cap ita l from  the M assey 
Burch Investment G roup , which 
a ls o  b a ck e d  H C A  H o s p ita l 
C o rp o ra t io n  o f  A m e ric a , the 
na tion ’ s la rgest fo r -p ro f it  o p ­



e ra to r o f  hospita ls .
Bu t fo r  yea rs , C o rrec tions 

C o rp o ra tio n  seem ed to fa lte r. 
It underestim ated the po litica l 
resistance to the concept o f  p ri­
vate p risons , and time needed 
to create a p ro fitab le  business. 
O ve rre a ch in g , it fa i le d  in an 
am bitious bid to persuade the 
Tennessee leg is la tu re  to let the 
c om pany  run the en tire  state 
p r i s o n  s y s tem  in  the  m id - 
I 9 8 0 ' s .  T h e  c om p an y  w ent 
p u b lic  in  1 9 8 6  w i t h  h i gh  
hopes, but it d id not rep ort a 
y ea r ly  p ro fit un til 1989 . It lost 
m oney again in 1 9 91 , re c o v ­
e ring stead ily  therea fte r.

T o d a y ,  h o w e v e r ,  M r .  
C ran ts  sounds c on fid en t that 
C o r re c t io n s  C o rp o ra t io n  has 
fin e -tu n ed  its p r iv a te -p r is o n  
fo rm u la . The com pany ’ s b ig­
gest custom ers are the United 
States M arsha ls  Se rv ice , which 
is responsib le  fo r  Fede ra l p ris ­
one rs  up to th e ir sen tencing , 
and  the  p r i s o n  s y s tem s  o f  
T exas , Tennessee and L ou is i­
ana. I f  the d o o r to p riva te  p ris ­
on s  sh o u ld  op en  n a t io n a l ly , 
M r . C ran ts says, his company 
is ready to expand .

P e rhap s , but C o rre c tio n s  
C o rp o ra t io n ’ s g row th  and p ro f­
its depend on the com pany be­
ing ab le  to run p risons less ex ­
pensive ly than states o r  the Fed­
e ra l G ove rnm en t. In  T exas , fo r  
e x am p le , w he re  it runs fo u r 
p r is o n s , the c om pan y 's  c on ­
tract sp ec ifie s  that it manage 
prisons fo r  10 percent less than 
those o f  the state.

C o r re c t io n s  C o rp o ra t io n  
does own 9  o f  the 2 5  p risons it 
m anages o r  is now  bu d ing , 
but in each case the company 
constructed  these sm a lle r  o p ­
e ra tion s  as a cond ition  o f  its 
con tract. In  sho rt, C o rrec tions 
C o rp o ra t io n  does not r is k  its 
m oney in the construction busi­
ness. Its p ro fit  depends on  man­
ag ing  its p r is o n s  so  that its 
costs  a re  le ss  than  the c on ­
tracted  “ p e r d iem " fee it re ­
ceives fo r  each p rison e r. E v ­
e ry  c on tra c t v a r ie s , but la st 
y e a r the com pany co llec ted  ju st

M o r e  I n m a t e s ,  M o r e  P r i v a t e  P r i s o n s
As tho American prison population rises sharply,.some 
states have turned to private companies to operate and 
manage prisons to curb costs.
1.0 million 45 thousand
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under $40  a day on average fo r  
each prisoner.

H ow  does Corrections C o r­
poration cut costs? It pays the 
p reva ilin g  wage in the states 
where it operates, but its p ris ­
ons a re  n o t u n io n iz e d . The 
company o ffe rs  its 2 ,3 0 0  em ­
p lo y e e s  a s to c k -o p t io n  p ro ­
g ram , but it does not have a 
p en s ion  p la n . A c c o rd in g  to 
union o ff ic ia ls , pension costs 
can add up to 15 pe rcen t o f  
compensation costs fo r  pub lic - 
sector p rison w o rke rs .

The no-pensions approach 
saves som e , but C o rre c t io n s  
C o rp o ra t io n  e x e cu tiv e s  and 
w a rd en s  in s is t that the fa r  
la rg e r gains com e from  chang­
ing the unhealthy environm ent 
found in so m any prisons. Part 
o f  die fo rm u la  is to keep po ­
tentia lly qua rre lsom e prisoners 
lik e  M r . A nderson  at M e tro - 
Dav idson  so busy w ith drug re ­
h ab ilita tion , re c re a tio n a l and 
e d u c a t io n a l p r o g r a m s  th a t 
troub le  w i l l no t tempt them . 
These p rison e r p rog ram s add 
to costs at die outset, but com ­
pany  o f f i c i a ls  b e lie v e  they  
m ore than pay fo r  themselves, 
though the savings a rc  hard to 
measure.

It is a tru ism  that there are 
no perfect days in p rison . Y e t 
anything that makes prisoners

lees dissatisfied reduces the ten­
sion between the inmates and 
p rison  s ta ff, m aking c os tly  d is­
tu rb an ce s  le s s  l i k e ly .  T h a t 
means attention to de ta il and 
quality con tro l in basic serv ices 
like  food  and m ail d e liv e ry  to 
inm ates, and com m un ic a tin g  
reg u la rly  w ith p risone rs .

“ In  this env ironm en t, little  
p rob lem s become big m onsters 
rea l fa s t ,"  said Jim m y T u rn e r, 
warden o f  M e tro -D av id son .

“ In  a state p r is o n ,"  M r . 
T u rn e r con tinued , “ i f  a p r is ­
o n e r sa id . ‘ I ’ m  go ing  to tear 
this c e ll up i f  y ou  d on ’ t ta lk  to 
m e .’ W e ll , the attitude o f  die 
state em p loyee  w as, ‘ G o  ahead 
and tear it up . W e ’ l l  rep a ir that 
$ 1 ,0 0 0  c om m ode , but y o u ’ re 
not go ing to threaten us to ta lk  
to y o u . ’  “

M r . T u rn e r paused . “ I  can 
te ll you  righ t now , as a sha re ­
h o ld e r in this com pany , i f  an 
inmate wants to ta lk  to m e, he 
can ta lk to m e .”

IN  the p rison  env ironm en t, 
sm a ll changes can m ake a 
b ig  d i f f e r e n c e .  D a v id  
M y e r s ,  w h o  is  n o w  the 
com pany ’ s p residen t, was w a r­

d en  a t B a y  C o u n ty  J a i l ,  a 
Panama C ity , F la . ,  op e ra tion  
taken o v e r by C o rrec tion s  C o r ­
po ration  in 1985 a fte r a series

o f  d is tu rbances . Once the re , 
M r . M yers  found that the p ris ­
o n e rs ’ breakfast consisted o f  a 
h a rd -b o i le d  egg and a s ta le  
piece o f  b read . He ordered the 
fa re  changed the next day to 
scram bled eggs and bacon. The 
new  b re a k fa s t m enu h e lp ed  
ca lm  the inmates, and d is 'u r- 
bances subsided.

The rea l day-to -day sav ­
ings from  easing the inmate- 
s ta f f tension in prison life  come 
f r o m  red u c in g  la b o r  c o s ts , 
w h ich  rep re sen t up to tw o - 
thirds o f  the cost o f  running a 
p rison . T hough  sa la ries v a ry  
w ide ly  state by state, c o rre c ­
tion s o f f ic e r s  a re  not h ig h ly  
paid , with a typical sa lary esti­
mated at S 2 0 .0 0 0  o r less. But 
it is a high-stress jo b , with n o ­
to riou s ly  high leve ls o f  absen­
teeism , o r  “ blue f iu .”

T h a t adds to  o v e r t i m e  
costs, sw e lling  the expense o f  
runn ing a p rison . I f ,  fo r  e x ­
am ple , one corrections o ff ic e r 
ca lls  in s ick , he is still paid $ 10  
an hou r fo r  his day. But his ab­
sence may w e ll mean two other 
o ffic e rs  have to f i l l in, w o rk ­
ing eight hours o f  straight time 
and fo u r hours each being paid 
at time and a h a lf. The ja 'a ry  
fo r  those th ree that day  b e ­
com es $ 3 6 0 , o r  a 5 0  percent 
increase  because one pe rson  
ca lled  in sick.

Stress is hard to measure, 
but ‘ 'co  Ip.* 7 costly s ta ff 
tu r  ,a n  le a d  to
pris'. -v .j Ics.

be; x i  w o rk  e n v iro n ­
ment means you are less lik e ly  
to have tired , short-tempered, 
c o n f ro n ta t io n a l p eop le  w ho  
b e c om e  v io le n t , "  sa id  M r . 
C rants , the company chairm an. 
“ And I am  ta lk ing  about the 
g u a rd s .”

And spending m ore at the 
outset m ight save money in the 
lo n g  ru n . F o r  e x am p le , the 
c o m p a n y  b u y s  c o s t ly  $ 4 0  
chairs made from  hard-to-de- 
s t ro y  p la s t ic . In  a s ta te -ru n  
p rison , wardens m ight be re ­
qu ired to buy cheaper wooden 
chairs o r  benches.



• C h e a p e r m igh t even  be 
m ore dangerous. In  Texas, p ris ­
o n e rs  w ou ld  sha tte r w ooden  
benches in to  fo u r - fo o t - lo n g  
p lanks with rusty nails.

The ideal situation fo r  C o r ­
rec tions C o rp o ra tio n  is when 
it can help design and build a 
p rison  from  scratch as it d id 
with M etro -D av id son , an S18 
m illio n , n ea rly  900-bed fa c il­
ity that opened  in F e b ru a ry  
1992 . The p rison  holds lo ca lly  
sentenced fe lons serving one to 
six years.

TH E  p r is o n  e m p lo y s  a 
“ w h e e l-a n d -s p o k e  d e ­
s ig n ," where one o r  two 
corrections o ffic e rs  in an e lec ­
t r o n ic  c om m an d  p o s t c o n ­

s tan tly  m on ito r  p r iso n  c e lls  
c irc led  around the post. The a r­
rangement reduces b lind spots, 
company o ffic ia ls  say.

“ W hat you want to avoid 
is the te lephone-po le d e s ign ,” 
said R obert B ritton , v ice-p resi­
dent fo r  operations. “ That's the 
long , trad itiona l c e ll b lock  you  
see in o ld  J im m y Cagney m ov ­
ies. Y ou  can ’ t see. It isn ’ t se­
cure fo r  guards o r  p risone rs ."

T o  keep inmates busy and 
to p repare them fo r  li fe  a fte r 
p rison , M etro -D av id son  has an 
unusually  la rge number o f  edu­
cational and rehabilita tion p ro ­
g ram s  f o r  an  o p e ra t io n  in  
w hich the average stay is 12 
m onths. Inmates not on ly  can 
get a h igh -schoo l equiva lency 
d eg ree , but a ls o  attend p ro ­
g ram s that teach m arke tab le  
sk ills  like  com puter data p ro ­
cessing .

A n  e sp ec ia lly  innova tive  
p rog ram , ca lled  L ife lin e , is a 
s ix -m on th  d rug  reh ab ilita tion  
and p sych o log ic a l counse ling  
p ro g ra m  d e s ig n ed  to  b r in g  
b ro od in g  lo n e rs  ou t o f  th e ir 
se lf-d estru c tive  cyc le  o f  d rug 
addiction and anger. The p ro ­
g ram , d eve lop ed  by C o r re c ­
tions C o rpo ra tion , was not a re ­
quirement o f  the state contract.

Y e t  the c om p a n y  s a y s  
there is room  fo r  im provem ent 
—  and cost sav ings— at state

p risons it takes o v e r but had 
no hand in designing.

T he  W in n  C o r r e c t io n a l 
Center in W inn  Pa rish , L a ., is 
an e x a m p le . I t  is a c la s s ic  
J im m y C agney p rison  ou t in 
the m idd le o f  ru ra l now here . 
W hen C orrec tions C orpo ra tion  
took o ve r management o f  the 
1 ,300 -bed  fa c ility  in 1 9 90 , it 
became the first p riva te ly  op­
erated m edium -security p rison  
in the United States.

Sm a ll th ings te l l. A t the 
com m issa ry , w here p risone rs 
can buy p e rs o n a l item s lik e  
c and y  b a rs , the s to re  on ce  
opened on to  a lo ng  c o r r id o r . 
A guard had to stand there and 
observe the p risone rs . B y  cag­
ing the c om m issa ry , a guard 
cou ld  now roam  the c o rr id o r , 
enhancing secu rity .

Perhaps the biggest inno ­
vation at W inn is the continu­
ing experim entation w ith p ro ­
grams to try  to g ive p risoners 
marketab le s k ills . Besides the 
usual com puter and “ cu lin a ry  
a rts" c lasses, C o rrec tions C o r ­
poration is starting a 60 -w o rk e r 
garment fac to ry  using standard 
sing le- and doub le-need led tai­
lo rin g  machines to make d is­
posable hazardous waste suits. 
“ These are re a l s k i l ls , "  said 
M ichael P h illip s , assistant w a r­
den.

The prisoners show a qua li­
f ie d  en thu s ia sm  fo r  the jo b  
training. R ic k y  T em p le , 3 6 , is 
serv ing a 4 0 -y e a r sentence at 
W inn  fo r  rape and fo rc ib le  as­
sau lt. M r . T em p le  says he has 
a lready learned som e things in 
p rison , like  “ how  to be a bet­
ter bu rg la r, a better bank rob ­
b e r ."  But, he added, “ I  want 
to have a leg itim ate s k i ll when 
I  get o u t ."

O ther inm ates, h ow eve r, 
are impressed by o ther advan­
tages that they say the C o rre c ­
tions C o rp o ra tion  p rison  seems 
to o ffe r .

“ Y ou  d on ’ t have to sleep 
with one eye open h e re ,"  said 
Jesse H ow ard , 3 7 , who is se rv ­
ing a 3 0 - y e a r  sen ten ce  fo r  
a rm ed  ro b b e ry . “ Y o u  d o n ’ t

h a ve  to  c a r r y  tw o  o r  th ree  
kn ives w ith y ou  because the 
guards a re a lw ays lo o k in g  at 
e v e ry b o d y ."  E

Convrieht 0 Aueusi 14. 1994 by The New York Times Company. Reprinted by permission.
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C onstruction  A nd M anagem ent O f Correction Facilities 
For 

The State O f A laska.

H B  428/HB 429 

A n ch o rag e  A K , J a n u a ry  31,1996

M y  nam e is John Christensen and I  am  Chairm an o f  Chugach A laska  C orpora tion , one o f  the 
th irteen A la ska  N ative  R eg iona l C orpora tions . A t the tab le w ith  me today is R o g e r E nd e ll, a 
past C om m iss ion e r o f  C orrections fo r  the State and now  Education Services M anage r at the 
P a lm e r Job C o rp s Center, which is managed by Chugach D eve lopm en t C orpo ra tion  (C D C ), 
Chugach A la s k a ’ s m ain operating subsidiary.

W e  are here today to speak in support o f  H B 4 2 8  and H B 4 2 9 .

The Fede ra l G overnm en t made the determ ination som e years ago that in many areas, the p rivate 
secto r c ou ld  p rov id e  the same qua lity  o f  service as governm ent agencies, but at low e r co st. F o r 
exam p le , Chugach has been awarded a num ber fede ra l contracts to provide B ase  Operations 
Support se rv ices at m ilita ry  estab lishments inc lud ing K in g  Sa lm on  A F B , A dak N A S , and W ake  
Is land  A rm y  Base . R ecen tly  we have been awarded the contract to provide B ase  Opera tions 
Support se rv ices at one o f  the N avy 's  largest fac ilities on the W es t Coast, W h idb ey  Is land  N A S .

It is not ju s t the m ilita ry  who lo o k  to the private sector fo r  this type o f  service. W c  have 
contracts w ith the Departm ent o f  L abo r ( fo r  the management o f  the A laska Job C orp s C en te r), 
the Patent O ffic e , the Departm ent o f  Energy , and the D epartm ent o f  T ransporta tion . The 
concept o f  m ov ing  from  government operated services to p rivate sector operations is accepted 
and p roven . In  the fie ld  o f  corrections, it has been reported that the five  new p risons be ing bu ilt 
by the F ede ra l Bu reau  o f  P rison  w ill be managed by the p rivate companies.

Chugach A la sk a  sees H B 4 2 8  and H B 4 2 9  as the First o f  m any steps to be taken b y  the State o f  
A la ska  as w e fo l lo w  the lead o f  the Fede ra l G overnm en t in  reducing the cost o f  G overnm en t. 
D u rin g  a time when the A dm in istra tion  is considering im posing new taxes on the peop le  o f  
A laska , it  is im portan t that the State be seen to be exp lo rin g  a ll possib le ways o f  reducing cost.
It is no t ju s t  a new corrections fac ility  that shou ld  be considered fo r  p rivatization . The 
A dm in is tra tion  and Leg is la tu re  shou ld  exam ine the entire bureaucracy, to fm d areas o r  even 
w ho le  departm ents that cou ld  be operated m ore  e ffic ien tly  by  the p rivate sector.

The o n ly  question that has to be asked is “ C an  the private secto r p rov ide the requ ired  standard o f  
se rv ice at a low e r cost?”  T o  m ake this determ ination , a ll costs have to be considered , inc lud ing  
cap ita l and o ther costs that are o ften  hidden. W hen  a ll the in fo rm ation  is ava ilab le , we be lieve  
the c itizens o f  A la ska  w ill see, that in  m any cases, the p rivate secto r can p rov ide equa l o r  better 
serv ices at low e r cost.

A s y o u  arc w e ll aw are , it is not on ly  cost that is im portant, but sk ills  and dedication. Chugach 
recogn ized  th is, and has been w ork ing  ve ry  c lo se ly  w ith C o rrec tion  C orp o ra tion  o f  A m erica  
(C C A ) to d eve lop  a firs t c lass team to design, finance, construct and operate new  co rrec tions 
fac ilitie s . T he tw o com panies make a ve ry  strong team . C C A  has extensive experience and 
sk ills  in  the co rrec tions industry , w h ile  Chugach has considerab le experience in m anaging 
com p le x  fac ilit ie s  and p rov id ing  education services.

C h u g a c h  A l a s k a  C o r p o r a t io n
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It is obvious that some State employees are not too happy with the concept o f  the private sector 
encroaching on their turf. I  have read statements from  state employees accusing the private 
sector o f  being anti-union, o f  sending p rofits out o f  state, o f  em p loy ing  people who are unsk illed  
and who lack the devotion to duty o f  the state employee.

It  is necessary fo r  me to set the record straight as fa r as Chugach is concerned, and to correct 
these deliberate misstatements.

F irst o f  a ll I  w ou ld point out that Chugach is de fin ite ly  not anti-union. Chugach has an 
excellen t w orking re lationship with the Laborers U n ion , w ith the Teamsters and w ith the 
Operating Engineers. A ll three unions have members w orking fo r  Chugach subsidiaries, and 
they recognize, as do we, that to survive in this w o rld , we a ll have to be com petitive .

Second ly , it has been claimed that a private prison operator w ill take A laska ’ s m oney Outside. 
A ll p ro fits  earned by Chugach go to a Corpora tion  w ho lly  owned by A laskan N atives. M any 
Chugach em ployees are Chugach shareholders. Others have spent their whole liv e s  in A laska . 
The award o f  a contract to Chugach w ill result in m ore A laskans being em p loyed.

As fo r  dedication o f  service, it is hypocritica l to suggest that peop le in the private sector do not 
have the same dedication as those in government service. The perform ance o f  Chugach 
em ployees working on federal contracts demonstrates the inaccuracies o f  those statements.

The fin a l charge lev ied  against the private sector by some state employees is that p rivate 
companies do  not have the necessary sk ills . I challenge them to fau lt the qua lifications o f  the 
Chugach/CCA team.

As R oge r E nde ll can te ll you, the Job Corps Center in Pa lm er, was rated in the top fiv e  ou t o f  
111 Centers in the U S . V/e are specialists in provid ing basic education and teaching w o rk  
sk ills . W e  p rovide drug and substance abuse counseling, and we teach socia l and li fe  sk ills  to 
those who m issed out on the norm al educational opportunities. W e  a lso  operate the m edical 
and dental fac ilities at the center.

Chugach has received commendations from  the N avy and the A ir  Fo rce fo r the qua lity  o f  its 
w o rk  at bases around the w orld . This w ork consists o f  maintaining isolated bases in 
inhospitab le environments. W e w ill operate and maintain correction facilities in  a s im ila r 
p ro fessiona l manner.

1 w ill le t ou r partners from  C C A  speak fo r themselves. H ow ever I  do know  that m any C C A  
em p loyees came into the private corrections industry a fte r long careers in the pub lic corrections 
industry.

In  conc lusion v/e be lieve a ll A laskans w ill benefit i f  p rivate companies are a llow ed  to compete 
against State Agencies. The competitive m arket process w ill determ ine whether the private o r 
pub lic sector is best qualified to design bu ild and operate a new correction fac ility  fo r  A laska.

I urge you  to support these b ills .

Thank you .

Page 2
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The H ono rab le  E ld on  M u ld e r
A laska S tate Leg is la tu re  
H ouse  o f  Representatives 
A laska S tate C ap ito l 
Juneau, A K  9 9 8 0 1 -1 1 8 2

D ea r Rep resen ta tive M u lde r:

Once again, thank you  fo r  inviting me to  testify last w eek  b e fo re  the A laska's 
H ouse  Finance Subcom m ittee on  C orrec tions . I t  w as an h o n o r and p riv ilege to 
speak to  com m ittee members about p riva tiza tion  and C o rrec tion s  C o rp o ra tio n  
o f  America. I  hope that I  was ab le to  in fo rm  and fu rth e r educate y o u  and y o u r 
leg islative co lleagues about p rivate sec to r co rrec tion s .

A s yc u kn ow , there were som e view poin ts exp ressed at the hearing that were 
opposed to  privatization . T hose  op in ions w e re  subm itted by D o n  V a le sk o , 
business m anager f o r  Pub lic  Em p loyees L o c a l 7 1 . F o r  the pu rposes o f  
accuracy and the leg islative reco rd , I  wanted to  ta ke  this oppo rtu n ity  to  
address the issues that M r. V a le sk o  m entioned in his w ritten  m ateria l.

Since its found ing  in 1983 , C C A  has experienced its share o f  critic ism  and 
scrutiny. Specia l po litica l interest g roups, la b o r un ions, lobbyists and lon g ­
time bureaucratic th inkers a re  am ong o u r  m ost staunch critics. T he fact is that 
the corrections industry its e lf has and alw ays w i ll b e a con trove rs ia l and highly 
regulated one.

W henever I  hear opposing o r  critica l statements m ade abou t C C A , the firs t 
question I  a sk  the individual is "have y o u  eve r v is ited  a C C A  fac ility ?" N o t 
surprising ly , the answ er typ ica lly  is "n o ." S o  f o r  th e  re co rd , I  extend an 
invitation to  M r. V a le sk o  o r  any o th e r m embers o f  P u b lic  Em p loyees L o c a l 71 
to  visit a C C A  fac ility , ta lk  to o u r sta ff, speak w ith  the inmates, and lo o k  at ou r 
program s and services at F lo rence , A Z , and at o th e r fac ilities ac ross the 
country. O p in ions usua lly  can be bette r fo rm ed  based on  the firs t-hand 
know ledge and observation  that are gained du ring  such a visit.



It is also CCA's experience that private sector com panies often are held to 
higher standards than public sector operators. W e have found that the general 
public and lawmakers are most concerned w ith efficient use o f  tax  dollars by 
government. CCA  has repeatedly been able to provide cost savings to 
government, which has resulted in those dollars being used for o ther public 
services, such as roads, schools, etc. In  fact, many o f  our contracts require that 
certain cost criterion be met, such as operating a  facility for a specified 
percentage (from  7 to 10%) less than it has been o r w ould be if  operated by the 
public sector. W e consistently have been able to  m eet that requirement.

For each facility we operate, CCA has a detailed contract w ith the contracting 
government agency. Contractual examples include the ratio o f  staff to  inmates, 
square footage per inmate, number and type o f  educational/vocational programs 
and emergency plans. The contract, which is renegotiated and renewed based 
on terms and provision o f  quality o f  service, also docum ents the per diem cost 
to  be paid to  CCA by the government agency. Each per diem varies, depending 
upon w hether or not financing or construction w as involved, classification and 
size o f  facility, type o f  inmates, program s and services, etc.

To ensure that w e adhere to  the contract, the governm ent agency appoints a 
Contract M onitor. That person is responsible fo r making sure that we are 
complying w ith the contract. The purpose o f  this m onitoring system is to 
provide greater accountability on our part to  m ake sure that government dollars 
are used effectively and efficiently. W e welcome that accountability.

Accountability also can be measured by independent sources. CCA takes pride 
in its American Correctional Association (ACA) accreditation achievements.
To become A CA  accredited, a facility and its m anagem ent m ust pass a 
comprehensive and intensive audit that includes nearly 500 m andatory and non- 
m andatory standards. These standards deal w ith  m anagement and personnel 
procedures, physical layout, training program s and delivery o f  services. The 
facility m ust make a perfect score (100% ) on the m andatory poriion o f  the 
inspection and a high score on the non-m andatory part to receive accreditation. 
All o f  CCA's facilities operate according to  A C A  standards and those facilities 
that are eligible are ACA accredited. This accreditation status, in many cases, is 
deemed m ore critical to privately run institutions than others.

As I  stated in my testimony, w e invest in our employees, especially in training 
them and training them well. W e follow and often exceed the training 
requirements o f  the jurisdiction in which w e are doing business. In  our staff 
orientation and training, w e emphasize interpersonal com munication skills, 
problem solving, risk management and defense tactics. All o f  this training is 
designed to prom ote communication, to address inmate questions and problems



when they are sm a ll issues and to  prevent incidents. W e  are keen ly  aw are o f  
the responsib ilities o f  on -line staf£  and w e invest in them  as peop le , rea liz ing 
that they a re  the m ost im portan t re sou rce  w e have. I t  w ou ld  be irresponsib le  o f  
us, as the industry leader, not to  invest in initia l and ongo ing  s ta f f  training.

In  regard to  pay and benefits o f  C C A  em p loyees, o u r  com pensation  package is 
ve ry  com petitive w ith public sec to r em p loym ent and the m arket place. I f  it 
wasn't, w e w ou ld  not be ab le to  e ffe c tive ly  re ta in qua lified  staff.

T here  are add itiona l reasons thai m ake C C A  em p loym en t attractive to  peop le 
interested in the co rrec tions p ro fession . F o r  the pu rp ose  o f  retirem ent savings, 
C C A  has an E m p loyee  S tock  Ow nersh ip P la n  (E S O P ) ,  which means that 
em p loyees lite ra lly  have ownersh ip in the com pany. T hey have a vested interest 
in do ing a qua lity  jo b . A lso , C C A  be lieves in em p loyee  recogn ition  and 
p rom otion . E n try -le v e l co rrec tion s p ro fess iona ls  can and do advance. 
Em p loyees a lso  can trans fe r to o th e r C C A  fac ilities to  pursue ca ree r 
advancement. W e  strong ly  advocate p rom oting  from  w ith in the company.

In  regard  to  the analysis done by the state o f  T ennessee com paring the 
opera tions and costs o f  three identical state institu tions, one o f  wh ich is 
managed by C C A , the concluding po in t is c lea r. I t  is co rre c t to  say that the 
repo rt showed that a ll three facilities w ere sim ila r in da ily  op e ra tion a l costs. 
H ow eve r, keep in m ind that a ll th ree institu tions w e re  opera ting  at around 
S 2 0 .0 0  less pe r day than com parab le sta te -run fac ilities , w hose  is a round 
$ 5 5 .0 0 . B y  including the p rivate sec to r in to the equation  fo r  the study, a ll three 
facilities d ram atica lly  reduced the ir da ily  op e ra tion a l costs , saving taxpayers 
hundreds o f  thousands o f  do lla rs . T hat is the conc lu s ion  and true ou tcom e o f  
the study. In  addition , the state o f  Tennessee recen tly  renew ed its con tract w ith 
C C A  fo r  the ope ra tion  o f  Sou th  C en tra l C o rre c tio n a l C enter.

A s I  stated ea rlie r, C C A  emphasizes train ing that is designed to p rom o te  
com m unication and to  prevent incidents. U n fo rtu n a te ly , a ll the com m unication 
and preventive tactics in the w o rld  som etim es cannot s top  determ ined inmates 
w ho don't w ant to  be incarcerated f o r  the ir crim es. A s  such, escapes and 
attempted escapes are a fact o f  the co rrec tion s fie ld . C CA 's security re co rd  is a 
g o od  one. In  its 13 -year h istory , the com pany has the equ iva len t o f  m o re  than 
15 m illion  days o f  housing p risone rs and inmates, ye t lias experienced on ly  a 
hand fu l o f  escapes.

Spec ifica lly  in regard  to  Sou th  C en tra l, it is an accu ra te  statement to  say that 
w e experienced som e challenges when the fac ility  opened  in M arch , 1992 .
Som e inmates w h o  w ere sent to  the fac ility , based up on  the ir o ffc n se (s ) and 
classification , shou ld  have been housed in h igher le v e l secu rity  p risons, but w ere



assigned (b y  the state ) to  Sou th  C en tra l to  be housed in low e r leve l security 
areas. F o llow in g  severa l inmate incidents, C C A  im m ediate ly  subm itted and 
im plem ented an enhanced management and secu rity  p lan  in  O c tobe r, 1992 . 
S ince that tim e, there have been no  escapes f ro m  inside the secure perim eter. 
T he fac ility  w as accredited by A C A  in January , 1 9 9 4 , and again, the state 
renewed its con trac t w ith C C A  ea rlie r this yea r f o r  the op e ra tion  o f  Sou th  
C entra l.

A t the m u lti-secu rity  leve l H e rnando  C oun ty  Jail in F lo r id a  and the S ilve rda le  
Facilities in Tennessee, w e a lso experienced som e challenges. T hose  challenges 
w ere d irectly  re la ted  to the design and construc tion  o f  the fac ility , fo r  which we 
w ere  not responsib le . Escapes did occu r du ring the in itia l m anagement 
assumption ; how ever, co rrec tive  ac tion  im m ediate ly  w as taken . That action 
included CCA 's investment in redesigning and bu ild ing certa in  areas o f  the 
institutions. H e rnando  C oun ty  Jail w as accredited by the A C A  in January 1992 .

A t S ilve rda le , C C A  is not n o r eve r has been responsib le  f o r  the management o f  
road  crews. S ilve rd a le  inmates are supp lied to  the H am ilto n  C oun ty  H ighw ay 
D epa rtm en t fo r  its oversigh t and management o f  th ose inmates. A t bo th  
H e rnando C oun ty  and S ilverda le , CCA 's con trac ts w ith  bo th  governm en t 
entities have con tinua lly  been renew ed. W e  a lso  are in  the p rocess o f  
negotiating w ith  H am ilton  C oun ty  to  expand the S ilv e rd a le  Fac ilities to  
accom m odate the need f o r  m ore  coun ty  beds.

In  response to  M r. V a lesko 's re fe rence to  p riva te ly  ope ra ted  facilities in Texas, 
there w ere in itia l d iffe rences o f  op in ion  between the p riva te  sec to r p rov ide rs 
(C C A  and W ackenhu t) and the state regard ing educa tiona l and voca tiona l 
services. C C A  and the T exas D epa rtm en t o f  C rim ina l Justice discussed action 
steps and p lans to  address those d iffe rences. T h e re  w e re  th ree resu lts to  be 
observed . r v st, by Ju ly 1990 , tw o  m onths a fte r the p riva te  companies w ere 
pu rpo rted  to  be in such bad shape, the boa rd  pub lic ly  dec la red  them  to  be 
sa tis facto ry . Subsequently , the O ffic e  o fT e x a s  C om p tro lle r  John  Sharp  issued 
a rep o rt dec laring that the state's ow n  p rison  education  system  that w as held ou t 
as exem p la ry , needs "sw ift and fundam enta l re s truc tu ring ." T est resu lts in 1992  
re vea l a 7 8 %  passing ra te in academ ic c lasses and a 7 6 %  passing ra te in 
voca tiona l tra in ing in the T exas p risons. In  add ition , C om p tro lle r  Sharp  stated, 
"P riva te  p risons a rc  cost e ffective , saving gove rnm en ta l entities from  fiv e  to  15 
percent based on  cited studies... A  m ix o f  pub lic and p riv a te  p risons is healthy 
fo r  com petition  and experim entation o f  new  p rog ram s ." B o th  C C A  p re-re lease 
centers in T exas are accredited by the A C A . T he  con trac ts between C C A  and 
the T D C J  fo r  o u r  opera tions have con tinua lly  been renew ed . In  fact, to  meet 
Texas' need fo r  m o re  p re-re lease beds, C C A  expanded last y e a r the Venus 
fac ility  from  5 2 0  to  1040  beds.



F ina lly , regard ing  o u r  Santa F e  opera tions , the sta te o f  O reg on  in 1 9 9 0  had an 
immediate need f o r  bed space. C o rrec tion s o ffic ia ls  asked us to  house on  a 
sh o rt-te rm  basis inmates at o u r  Santa F e  D e ten tion  C en ter. W ith  the perm ission 
o f  the Santa F e  coun ty  governm ent, an agreem ent w as reached to  house 
O reg on  inmates o f  app rop ria te  c lassification  (n o n v io le n t ) in  the ja i l. U p o n  
inmate a rriva l, it w as qu ick ly  d iscove red  th rough  C CA 's rec lass ifica tion  system 
that som e o f  the inmates did no t m eet the ag reed  u p on  criteria . CCA 's 
a lleg iance w as firs t to  Santa F e  C oun ty . T h e re fo re , the p rocess to  immediate ly 
re tu rn  the inm ates to  O reg on  w as initiated. T h ro u g h  th is en tire p rocess, Santa 
F e  coun ty o ffic ia ls  w e re  kep t ab reast o f  a ll transactions.

I  hope this in fo rm a tio n  is he lp fu l. A s I  said, I  w an ted  to  state it fo r  the record . 
P lease  understand that responding to  h isto rica l a lleg a tion s and incom plete 
in fo rm a tion  puts C C A  in a de fensive position . I t  is n o t m y intent to  be 
perceived that w ay . H ow eve r, it is m y intent to  p ro v id e  c la rifica tion  o f  ou r 
business app roach , as w e ll as address specific incidents cited by M r. V a le sko .

W e , at C C A , are v e ry  p roud  o f  o u r accom p lishm ents, inc lud ing o u r operations, 
security re co rd  and em p loyees. A s anyone in the c o rre c tion s  fie ld  know s and 
understands, this business is no t an easy one. H ow e v e r , w e  have been 
successfu l and e ffe c tive  in w o rk in g  w ith  num erous gove rnm en t entities at a ll 
leve ls to  do w hat w e  do best — p rov id e  qua lity  c o rre c tion s  services, in 
partnership w ith  governm en t, at less cost to  the taxpayer.

T han k  you  f o r  y o u r  interest. P le ase  contact m e i f  y o u  have fu rth e r questions.



M r. Chairm an , members o f  the Judiciary C om m ittee . M y  name is Russe ll 

C lem ens. I am a L a b o r E conom is t fo r  the American Federa tion  o f  State , C oun ty , and 

M un ic ipa l Em p loyees (A F S C M E ) in W ashington , D .C . O u r un ion, which numbers 1.3 

m illion  members, inc ludes o v e r 7 5 ,0 0 0  co rrectiona l o ffic e rs  w ho w o rk  in som e o f  the 

la rg est and m ost v o la t i le  state co rrectiona l systems in the Un ited States. I  appreciate you r 

g iv ing us the oppo rtu n ity  to  be here today.

T he  issue o f  p rison p rivatization  is one that concerns us because o f  its im plication 

fo r  pub lic po licy . The appeal o f  prison p rivatization  is an a llu ring , yet beguiling one. In 

th eo ry , it is a re la tive ly  sim ple p roposition—fill ce lls, cut costs, and pass the savings on to 

gove rnm en t. T he rea lity , how ever, belies the sim plic ity o f  the theory . T he tw in 

im peratives o f  cutting costs and filling cells translates into cutting com e rs  in the opera tion  

o f  p risons both o f  which have severe consequences that have manifested them selves in 

seve ra l w ays that shou ld  be o f  concern to you as a leg islature .

P rob lem s w ith security and escapes have p lagued p riva te ly -opera ted  prisons from  

the beginning. A F S C M E  has not been the on ly  one questioning the consequences fo r 

p rison  security  o f  in troducing the p ro fit m otive into the management and ope ra tion  o f  

p risons. A fte r five  men, including one charged w ith stabbing a w om an to  death, escaped 

from  the p riva te ly -ope ra ted  B ay  C ounty , F lo rid a  Jail, the ed itors o f  the St. Petersbu rg 

T im es raises these questions about p rivate ly -operated prisons: "W ill a p riva te  company 

supp ly  adequate s ta f f  to  maintain institutional security? W ill it have enough m anpow er to 

p reven t escapes?

O thers have expressed concern about the w isdom  o f  p riva te ly -opera ted  prisons, 

espec ia lly  when it com es to  security. In fact, a much awaited audit o f  the p riva te ly - 

ope ra ted  Sou th  C en tra l Tennessee C orrec tiona l C en ter (S C C C ) com paring it w ith tw o 

sta te -opera ted  p risons found that 214  incidents o f  in juries occurred at S C C C  during a 15 

m onth pe riod  whereas 7 2  such incidents occurred at the tw o state opera ted  facilities 

com bined . A ctua lly , security prob lem s characterized S C C C  from  its opening . Betw een



M arch , 1 992  and A p ril, 1 9 9 2  eight escapes occu rred  at the p rison , which a lso  had o 'h e r 

security  p rob lem s rang ing from  finding an inmate w ith a handgun during a rou tine search 

to inmates being inebriated in their cells. These experiences p rom pted  the M em phis 

C om m erc ia l A ppea l to  com m ent as fo llow s : Tennessee's experim ent w ith a p rivate ly 

opera ted  m edium  secu rity  p rison  lo oked  lean and clean when repo rte rs  and o ffic ia ls  toured 

the new  Sou th  C en tra l C o rrec tion s  Center. ... T he p rob lem s arrived w ith the p risoners."

In  v iew  o f  the im peratives driving prison p rivatization , these p rob lem s ought to 

com e as no su rp rise  since am ong the costs that p rivate co rp o ra tion s  seek to  cut are 

sta ffing , which accounts f o r  approx im ate ly  6 0 %  o f  the opera ting costs o f  opera ting a 

p rison . T he  C o rre c t io n s  C o rp o ra tion  o f  Am erica slashed sta ffing by 1 7%  at the Hernando 

C oun ty , F lo r id a  Ja il when it assumed con tro l o f  the facility . Inm ate escapes in 1990  

p rom pted  the C oun ty  C om m ission  to request an inspection by the N a tiona l Institu te o f  

C o rrec tio n s , an agency w ithin the United States D epartm ent o f  Justice. T he  N IC  

identified understa ffing  as a m a jo r p rob lem  at the ja i l and com m ended that additiona l 

co rre c tion a l o ffic e rs  be hired . H ow ever, the comments o f  the company's ja i l 

adm in istra to r, which is com parab le to a w arden o r  superintendent, o f fe r  a va lu ab le  insight 

into a co rpo ra tion 's  perspective regarding sta ffing  a prison , "The coun ty can agree w ith 

(add ing  the gu a rd s ) i f  they want to ," the adm in istra to r asserted, "but that means the price 

o f  p o k e r goes up a fa r as you 're  concerned."

V iew ed from  that perspective, it ought no t to be surprising when one o f  the 

p laye rs fo ld s  and w a lk s aw ay from  the game. S h o rt ly  a fte r W ackenhu t C o rrec tion s 

C o rp o ra tio n  assumed c o n tro l o f  the M on roe  C oun ty , F lo rid a  ja i l in 1990 , the county and a 

state in specto r in fo rm ed  the co rpo ra tion  that the state had p rev iou s ly  o rde red  11 security 

posts sta ffed . S e rved  w ith  a deficiency notice, the com pany increased its m anpow er, but 

to a leve l that rem ained b e low  state requirements. The com pany then b illed  the county fo r  

an ex tra  $ 7 8 0 ,0 0 0  and demanded it to pay an additiona l $ 2 .6  m illion  o v e r the fou r-yea r



term  o f  its con tract. T he coun ty  refused, insisting that the co rp o ra tion  shou ld  have know n 

about the state's sta ffing  requirem ents. W ackenhut then term inated the contract.

L o s s  o f  c o n tro l is a danger when any pub lic service is p rivatized . W ith  a function 

as essentia l to  public sa fe ty as the corrections system , the consequences are po ten tia lly  

om inous. Y e t  the d rive  to  fi l l ce lls , which is the other im perative by wnich p rivate 

co rp o ra tio n s  make m oney, can have such consequences. A  few  years a fte r having been 

aw arded a contract to  m anage and opera te the H am ilton  C oun ty , Tennessee penal farm , 

the C o rrec tion s C o rp o ra tio n  o f  America notified county o ffic ia ls  that, because o f  

o ve rc row d ing  at the fac ility , it w ou ld  no longe r indemnify ( o r  insure) the coun ty  against 

law suits. "W e  must specu la te ," the C oun ty A tto rney  responded, "that y o u r action is a 

p lo y  to coe rce  H am ilton  C oun ty  o ffic ia ls into constructing additiona l fac ilities fo r  the 

housing o f  the o v e rf low in g  state prison popu la tion  so that C C A  may continue to  reap 

m onies fo r  housing these p risoners. I f  this position  o f  the com pany is not reversed o r  

c la rified  w ithou t excep tion , w e w ill have no recou rse but to  consider this an act o f  de fau lt 

and conside r remedies, inc lud ing contract te rm ination ." N e ither the Santa Fe C oun ty  

C om m iss ion  n o r the C oun ty  S h e r i f f  w ere notified when the co rp o ra tion  ope ra ting  the 

coun ty ja i l im ported 54 inmates from  the State o f  O regon  to  fill ce lls at the fac ility . As 

things tu rned ou t, their backg rounds were not what the community had been led to 

believe. N o n e  o f  the inmates w ere supposed to have been convicted o f  a crim e m ore 

se rious than armed robbery . In  reality, the g roup  included 11 m urderers , 17 rapists, and 2 

k idnappers. C oun ty o ffic ia ls  asked that the inmates be returned to O regon , but on ly  when 

threatened w ith the lo ss o f  its contract did the com pany operating the p rison ag ree do so.

I w ou ld  be rem iss in m y responsibilities i f  I did not address the impact o f  prison 

p riva tiza tion  upon em p loyees. Availab le in fo rm ation  indicates that co rp o ra tio n s  pay 

wages that are 6 % -1 9 %  low e r and p rov ide few er benefit to  co rrec tiona l o ffic e rs  than 

public ju risd ic tion s? But isn't this a good  idea, since it means low e r costs and thus savings 

fo r  taxpayers? N o t necessarily , fo r  at least a few  reasons. John D onahue , w ho has been a



p ro fe s so r o f  pub lic po licy  at H a rva rd  U n ive rs ity  notes in P risons fo r  P ro f it : Pub lic  Justice, 

P riv a te  In te rests that low  w ages com prom ise the qua lity  o f  the co rrec tion a l o ffic e r lab o r 

fo rc e : "Pub lic  (c o rre c tio n a l o ffic e rs ) are m ore  lik e ly  to  be high schoo l g raduates, to  w o rk  

fu ll-t im e  and yea r-round  at the ir jo b s , and to be o f  p rim e w ork ing  age. E m p loye rs  w ho 

hire the p riva te -guard  la b o r p o o l pay less m ostly  because they get less; low e r la b o r costs 

mean a low e r qua lity w o rk fo rc e ."  A  study by the U rban  Institu te com paring  a p rivate ly - 

ope ra ted  and pub lic ly -ope ra ted  prison in the S tate o f  K en tu cky  con firm s that s ta f f  o f  the 

state -d irected instigation w e re  sign ificantly o ld e r, be tte r educated, had w o rked  at the 

fac ility  longe r, and had w id e r co rrec tiona l experience than the personne l at the p rivate ly - 

m anaged p rison . S ta f f  qua lifications, the report c o n c lu d e d ," ... fa v o r be tte r pe rfo rm ance 

from  the pub lic ly  managed fac ility ." And perhaps you  might w ish to conside r this. As 

fash ionab le  as it may be to  bash public em p loyees, w e are a lso citizens and taxpayers. W e 

spend o u r earnings in the com m unity where we w o rk : w e purchase hom es there ; we bank 

there p rov id ing  a p o o l o f  m oney w ith which to lend to  others; we buy o u r ca rs there ; and 

we su ppo rt the num erous sm a ll businesses that constitu te the fabric o f  com m unity  life  

th roughou t A laska . Put ano the r w ay, o u r m oney stays in the com m unity . I t  doesn't go 

ou t o f  state to con tribu te tow ard  the p ro fits o f  others.

Second ly , a fte r a ll is said and done, a fte r com ers have been cut, s t a f f  reduced, 

accoun tab ility  je o p o rd iz e d , and paying low e r wages and few er benefits, has p rison 

p riva tiza tion  re a lly  saved m oney fo r  public ju risd ic tion s? A fte r review ing the lite ra tu re on 

the issue, the U .S . G ove rnm en t Genera l Accounting O ffic e  (G A O , an independent agency 

that ana lyzes federa l p rog ram s fo r  C ong ress, found that the evidence is inconc lu sive— 

ha rd ly  a resound ing endorsem ent. In  fact, the 1995 Tennessee audit com paring  the 

p riva te ly -op e ra ted  medium  security prison w ith tw o o f  the state's pub lic ly -ope ra ted  

p rison s found  neg lig ib le savings. Im partia l observers have begun to question  whether 

p riv a te ly -op e ra ted  p risons save money. "It's not easy to  m ake a p ro fit in that business, so 

they've g o t to cut com e rs  any w ay they can," Dennis Pa lum bo , a crim ina l ju s tic e  p ro fe sso r



at A rizo n a  S ta te  U n ive rs ity , has asserted. "P riva te  p risons m ay w e ll cost m o re  in the long  

run, no t o n ly  in term s o f  taxpaye r m oney, but a lso  in the health and sa fe ty o f  p rison  s ta ff 

and o th e r law  en fo rcem ent o ffic e rs ."

A t the ve ry  least, the se rious doubts regard ing the e fficacy o f  p riv a te ly -op e ra ted  

p risons ough t to be o f  su ffic ien t concern to requ ire  a feasib ility  study perta in ing to  the 

app licab ility  o f  this idea to  A laska . Such a study, it seems, w ou ld  be essentia l b e fo re  a 

p o lic y  decision  is made to  send o v e r $ 1 0 0  m illion  o f  the taxpayer's m oney ou t o f  state. 

Y e t, the p roposed  leg is la tu re contains no p rov is ion  fo r  such a study.

T h e  fa ilu re  to p riva tize  does not p rec lude the state from  addressing its p rob lem s 

regard ing  ove rc row d ing . T he construction  o f  a m ega-fac ility  as p roposed  in the b ill may 

not necessarily  meet the needs o f  the entire state in this regard . In v iew  o f  a system  that 

has been deve loped  around the idea o f  reg iona liza tion , it m ay make m ore  sense to 

con s ide r the expansion o f  existing facilities, which may a lso  p rove  less expensive.



K e n a i  N a t i v e s  A s s o c i a t i o n ,  I n c .215 Fidalgo S r . Suite 20J Tangent lliiildinp Kenai, Alaska 9961J

January 24, 1996

Governor Tony Knowles 

State of Alaska 

P.O. B ox 110001 

Juneau, A K  99811-0001

Re: Privatization Concept for Corrections

Dear Governor Knowles,
( I • ' 1'

This letter will advise of the intention of the Kenai Natives Association, Inc. (KtyA) to explore the 

possibility of constructing‘ahd Operating a private correctional facility,on

existing Wildwood Correctional beoter, a nd leasing;it to,the ’(Sw & i , - V V 4 \‘X  

office, the Department of Corrections, a n d  the Leglsiature to. , and 3oi/clfp̂ . ̂

inn ate overcrowding that exists throughout the State’s correctional system. 'Mawrafl#’w e  are Very 
concerned with Native issues that are involved.

1 < N A  has a previous track record with the State of Alaska, having served as landlord to Wl"st^t§ ^?® ® ® ®  

the Wildwood Correctional Center from 1983 until the State exercised its option to purchase the 

facility in 1992. During that time w e  enjoyed an excellent rapport with the Department of 

Corrections, and believe that relationship could continue in the best interests of all concerned. W e  

have been a strong supporter of the correction’s industry, and would hope that K N A  would be given 

serious consideration should the State determine to pursue any agreement with a third party private 

entity to provide correctional services.

W e  are in the early stages of fact gathering, and it is likely that feasibility studies will be necessary to 

determine the exact nature of ou|\anticipated involvement. However, K N A  wanted to let you k n o w  of 

our interest and to request that w e  be k£pt advised of any significant event involving planning for the 

Department of Corrections that wo01dflmpact our potential involvement.

Thank you for your continued support of Native involvement in the government, and for giving K N A  

consideration and support as a participant in our effort to explore h o w  w e  might be able to assist the 

Department of Corrections with the inmate overcrowding and budget issues. Please advise if I can 

be of further assistance in this matter.

Sincerely,

KENAI NATIVES ASSOCIATION, INC.

I
President

DLZ.pa

cc: Margaret Pugh, Commissioner, D e p’t. of Corrections 

Brian Porter, Chairman, Ho u s e  Judiciary Committee 

Mark Hanley, Co-Chairman, House Fianance Committee
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January 2 9 , 1996

R ep  E ld on  M u ld e r 
H ou se  o f  R epresenta tives 
Juneau, A K  9 9 80 1

D e a r R ep . M u lde r:

P le ase  accept the fo llow in g  b r ie f testim ony from  me on H B  4 2 8  and 4 2 9 . U n fo rtu n a te ly , 1 
w ill no t be ab le to  be present at y o u r te lecon ference scheduled fo r  W ednesday, January 
31*'. I  w ou ld  appreciate it i f  you  w ou ld  enter the attached testim ony in the record .

P lease  contact me i f  I can be o f  any fu rther assistance to  you . Y o u r  assistant D enny 
D eW itt has been excep tiona lly  he lp fu l in keeping me in fo rm ed o f  you r e ffo rts  in the area 
o f  p rison  p rivatization .

S incere ly ,

M T N T , L IM IT E D

C arl A . P ro p e s  Jr., C E O
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C a r l A , P ropen  J r .

M y nam e is C a r l P ropes. I  a in the C EO  o f  M T N T , L im ited , a merged v illa g e  co rpo ra tion  fo r  the v illag e s  

o f  M cG ra th , T ako tna , N ik o la i and Te lida . W e  arc located in  M cG rath , A laska , and we a re  a  m ember o f  

the D oyon  Reg ion  and  the A laska  Federation o f  Natives. Aside from  m anagement o f  ou r lands and 

na tu ra l resources and ou r investment p o rtfo lio , M T N T ’ s p rinc ipa l activity is the opera tion  o f  M cG ra th  

L igh t and Pow er, a regu lated u tility  in M cG ra th , A laska.

I have pe rsona lly  been interested in  and an advocate o f  p riva te  correc tiona l fa c ilit ie s  in A laska  fo r  quite 

som e tim e now  - perhaps fo r  several years. H ere is why.

F irs t , c rim e is not go ing  to disappear anytim e soon As we a ll know , it is on  the increase. A lso , the 

A m erican  pub lic w i l l demand m ore severe punishment fo r  o ffenders. T h is  is true in  A la ska  as w e ll as in 

the L ow e r 4 8  states.

Second ly , it is a travesty to send 2 0 6  inmates outside to be housed in  a fa c ility  in  A rizon a  F rom  the 

standpoint o f  sim ple econom ics it is a travesty not to have the benefit o f  that stale m oney c ircu la ting  

w ith in  the A laskan  economy. F rom  a soc ia l standpoint it is a travesty fo r  A la skan  o ffende rs , a la rge  

percentage o f  whom  a re  A laska Natives, to be transported fa r  from  the ir homes, th e ir loved ones, and (he ir 

base o f  support, to be incarcerated in  an un fam ilia r area.

T h ird ly , as the largest city and the com m ercia l hub o f  A laska , it makes sense to bu ild  the new  correc tiona l 

fac ilitie s  that A la ska  needs now  and w ill need m ore o f  in  the fu ture in  the greate r A nchorage area. T h is  

w ill a lso  be the most cost-cffcctive location in A laska  to  house inmates. It is a lso  the headquarters fo r  ou r 

transportation , m edical and food  service industries, a ll o f  which arc an in teg ra l part o f  the p rison  business.
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Anchorage a lso  has su itab le sites fo r  locating  an institution such as a 1000-bed p rison , away from  most 

residen tia l ne ighborhoods and schools. The m ayor o f  A nchorage has indicated his interest in  and support 

o f  a new  p rison  fa c ility  in  th is comm unity .

Fou rth ly , one  must accept the concept that competition , free enterprise and the m arketp lace a re  good 

tilings. M any  activ ities w h ic li w ere fo rm e rly  the so le  dom ain o f  the governm ent have been p riva tized , 

most w ith encourag ing  resu lts. M any  m ore can be in the fu ture as w e ll, as we come to rea lize  that 

governm ent cannot be a l l things to a ll people. Let industry in  to compete to show  us how  som eth ing can 

be done faster, better and cheaper. In  the long  run this w ill restore the pub lic ’ s fa ith  that they a rc  getting 

the best resu lts fo r  th e ir tax d o lla rs  from  the ir government.

In  conc lusion , i f  a p riva te  company is w illin g  to take the risk  and invest in the construction and opera tion  

o f  a m u lt i-m illio n  d o lla r  p rison  in  southcentra l A laska , I  say le t them  do it. G ove rnm ent’ s p rope r ro le  

shou ld  be to adm in is te r the contract w ith this company to make sure that they meet the necessary 

standards, that th e ir employees a re  p rope rly  trained and certified , and that th e ir institution is accredited . I 

w ou ld  lik e  to have M T N T , m y com pany, have the opportun ity to jo in t  venture in  the b idding on  such an 

enterprise. Just th in k  o f  a l l o f  the d irect as w ell as ind irect employment and services which w ou ld  be 

created as a  resu lt. I f  it w orks in  about h a lf  the o ther states, p rivate correc tions can w ork in  A laska  as 

w e ll. At the very  least, it shou ld  be given the opportun ity to try.



J a n u a r y  3 0 ,  1 9 9 6
TO: Brian Porter 

FROM: Tom

RE: HB 428 Lease/Purchase for DOC facilities

This bill amends AS 33.30.031 which is the statute that authorizes the 
commissioner of DOC to enter into contracts for the detention and 
confinement of prisoners.

Section 1: Adds to the general provisions permitting contracting for
facilities that (1) commissioner cannot enter into an agreement when the 
private/public agency cannot provide the custody, care and discipline 
required by state law and order of court; (2) when contracting with private 
agency, the agreement may provide for the detention and confinement of 
all prisoners held under state laws regardless of their custody classification 
unless inconsistent with the facility's security; (3) the private facility's use 
cannot be restricted to only prisoners in rehabilitative or treatment 
program s.

Section 2: This will be an uncodified section. This section is enacted per
AS 36.30.085 which authorizes lease-purchase agreements and notice 
thereof.

The notice states that Dept, of Administration on behalf of DOC can enter 
into a lease-purchase agreement for construction and operation of a 
correctional facility in the Third Judicial District that will house prisoners. 
This section also sets ceilings for the "total construction and related costs" 
of establishing the facility and a ceiling for total lease payments. It states
that at the end of the lease term, the state owns the facility.

This section goes on to say that females must be housed separately from 
males in the facility and that male maximum security prisoners may not 
be housed in such facility.

This section appears to set a ceiling of 1.000 prisoners for the facility but 
then requires that it be expandable past 1.000.

This section requires that the facility be constructed under a "public 
construction project labor agreement" between the construction contractor



and one or more trade union. The labor agreement must provide that 
there be a no-strike or slowdown pledge by the union(s) and a 
committment to hire through local union halls and that no more than 15 
percent of the laborers be non-union.

Subsection (b) goes on to provide that the state may not operate the 
facility during the lease term unless the contractor defaults in 
perform ance.

Subsection (c) states that if required by the DOC commissioner, the guards 
should meet standards made by the Alaska Police Standards Council.

Subsection (d) states that if required by the DOC commissioner, the facility 
must be accredited as a corrections facility.

Subsection (e) states that (a) of this section constitutes the notice and 
approval required under AS 36.30.085.

Section 3: Says that the third-party private contractor can consistent of
employees of DOC.

Section 4: Annuls 22 AAC 05.300(e).

Problems:

Section 2 has a number of potential problems both in drafting and meeting 
the legal requirements of AS 36.30.085. As set forth in (e) of section 2, 
this bill is supposed to meet the notice and approval requirements of AS 
36 30.085. If so, then some matters need to be addressed.

1. There is no indication of how long the lease term will be between
the State and the contractor running the facility. It is unspecified. Per AS
36.30.085(c)(1), the lease-purchase agreement may not provide for a 
period of occupancy under the full term of lease-purchase agreement that 
is greater than 40 years. To comply with AS 36.30.085(c)(1), it may be 
prudent to insert the 40 year cap language into this bill.

2. AS 36.30.085(d) tells us what must be in the "notice". So, section
2 (a) of the bill must include (1), anticipated total construction, acquisition,
or other costs of the project; (2) anticipated annual amount of the rental 
obligation; and (3) total lease payments for the full term of the lease- 
purchase agreement. For the reasons below, I think the notice is deficient.



This bill gives us a "cap" on the total construction costs. Is this really the 
anticipated total construction costs? This bill does not specify the annual 
amount of the rental obligation, only the total rental amount over the 
unspecified lease term. Finally, while the bill gives us the maximum total 
lease payments for the full term of the lease-purchase agreement, I don't 
believe that it meets the notice requirments since (a) we still don't know 
the full term of the lease-purchase agreement and (b) we only know that 
the total lease payments can't exceed $200,000,000.

An am biguity: Section 2(b)(1)(A) and (B) address housing females
separately from males and that males who are classified maximum custody 
may not be housed in the facility. What about maximum custody females? 
I think that the bill ought to clarify what level custody of female prisoners 
are allowed in the prison. The way this bill is written now, there is no 
restriction on females custody-wise. Why the distinction between males 
and females re: their custody level? Max custody females can be just as 
dangerous or as much a flight risk as max custody males.

Legality of conditions for hiring labor: As you know, this bill
requires that 85% of the labor be union and hired locally. Furthermore, 
that the laborers agree to not strike or slow-down. This is a red-flag for 
me. I am checking into whether its possible for the State to require such 
labor conditions in its contracts with private contractors who build facilitys 
used by the State.



H o u s e  C o m m i t t e e  on  t h e  J u d i c i a r y  

H e a r i n g  o n  HB 428 a n d  HB 429 

J a n u a r y  31/ 1996

S t a t e m e n t  o f  L a w r e n c e  J .  N e l B o n .

M r .  C h a i r m a n ,  t h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  p a r t i c i p a t e  i n  

t o d a y ' s  h e a r i n g .  I  am t h e  G e n e r a l  M a n a g e r  o f  P u r c e l l  S e r v i c e s ,  a  

s u b s i d i a r y  o f  NANA D e v e l o p m e n t  C o r p o r a t i o n .  A s  y o u  k n o w ,  NANA i s  

t h e  n a t i v e  c o r p o r a t i o n  h e a d q u a r t e r e d  i n  K o t z e b u e  w h o s e  s h a r e h o l d e r s  

a r e  t h e  i n u p a i q  p e o p l e  o f  n o r t h w e s t  A l a s k a .

P u r c e l l  S e r v i c e s  s u p p o r t s  t h e  c o n c e p t s  e m b o d i e d  i n  HD 428 a n d  

HB 429. T h e  f a c t  t h a t  a p p r o x i m a t e l y  200 A l a s k a  p r i s o n e r s  a r e  

c u r r e n t l y  i n c a r c e r a t e d  i n  A r i z o n a  c l e a r l y  d e m o n s t r a t e s  t h e  n e e d  f o r  

a d d i t i o n a l  c o r r e c t i o n a l  f a c i l i t i e s  w i t h i n  A l a s k a .  H o u s i n g  o u r  

p r i s o n e r s  o u t s i d e  A l a s k a  i m p o s e s  s i g n i f i c a n t  f i n a n c i a l  b u r d e n s  u p o n  

s e v e r a l  a g e n c i e s  o f  S t a t e  g o v e r n m e n t ,  a s  w e l l  a e  c r e a t i n g  o b v i o u s  

h a r d s h i p  f o r  p r i s o n e r s ,  a n d  m o r e  p a r t i c u l a r l y ,  t h e  f a m i l i e s  o f  

p r i s o n e r s .

A t  t h e  s a m e  t i m e ,  t e s t i m o n y  t a k e n  i n  t h e  r e c e n t  i n t e r i m  b y  t h e  

H o u s e  F i n a n c e  S u b c o m m i t t e e  o n  C o r r e c t i o n s  d e m o n s t r a t e d  t h a t  t h e  

c o s t  o f  h o u s i n g  A l a s k a  p r i s o n e r s  a t  t h e  p r i v a t e l y  o p e r a t e d  f a c i l i t y  

i n  A r i z o n a  i s  n e a r l y  50% l e s s  p e r  i n m a t e  p e r  d a y  t h a n  t h e  c o B t  o f  

c u s t o d y  i n  t h e  i n s t i t u t i o n s  o p e r a t e d  b y  t h e  D e p a r t m e n t  o f  

C o r r e c t i o n s  h e r e  a t  h om e .  I t  c e r t a i n l y  a p p e a r s  t h a t  a  n ew  

i n s t i t u t i o n ,  l o c a t e d  i n  S o u t h c e n t r a l  A l a s k a ,  b u i l t  a n d  o p e r a t e d  b y
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c o m p e t e n t  p r i v a t e  e n t i t i e s ,  p r e s e n t s  a  r e a l  p r o s p e c t  f o r  k e e p i n g  

o u r  p r i s o n e r s  i n  t h e  S t a t e ,  a n d  a t  l e s s  c o s t  t h a n  we  a r e  now  

i n c u r r i n g .
T h e  c o n s t r u c t i o n  a n d  o p e r a t i o n  o f  a d d i t i o n a l  c o r r e c t i o n a l  

f a c i l i t i e s  i n  A l a s k a  w o u l d  b e  b e n e f i c i a l  t o  A l a s k a  b u s i n e s s  a n d  t h e  

A l a s k a  w o r k e r .  NANA h a s  s e v e r a l  o p e r a t i n g  b u s i n e s s  u n i t s  t h a t  

c o u l d  r e a d i l y  b e  i n t e g r a t e d  i n t o  t h e  c o r r e c t i o n s  f i e l d .  P u r c e l l  

S e r v i c e s  i s  a  l e a d i n g  p r o v i d e r  o f  s e c u r i t y  s e r v i c e s  t o  A l a s k a  

b u s i n e s s .  P u r c e l l  i s  f o r  e x a m p l e ,  t h e  s e c u r i t y  c o n t r a c t o r  f o r  b o t h  

ARCO a n d  B r i t i s h  P e t r o l e u m  a t  P r u d h o e  B a y .  P u r c e l l  r a n k 6  i n c l u d e  

a  l a r g e  n u m b e r  o f  p e o p l e  who  f o r m e r l y  h e l d  command  a n d  m a n a g e m e n t  

p o s i t i o n s  i n  A l a s k a  l a w  e n f o r c e m e n t  a n d  c o r r e c t i o n s  a g e n c i e s .  T h e  

e s t a b l i s h m e n t  o f  a  t o p  q u a l i t y  w o r k  f o r c e  f r o m  s u c h  a  b a s e  o f  

k n o w l e d g e  a n d  e x p e r i e n c e  w o u l d  b e ,  i n  o u r  v i e w ,  a  v e r y  m a n a g e a b l e  

t a s k .

A n o t h e r  NANA e n t i t y  t h a t  c o u l d  p r o v i d e  s e r v i c e s  i n  a  

c o r r e c t i o n s  s e t t i n g  i s  N A N A / M a r r i o t t ,  o u r  j o i n t  v e n t u r e  w i t h  t h e  

M a r r i o t t  C o r p o r a t i o n .  N A N A / M a r r i o t t  i s  a  p r e m i e r  s e r v i c e s  

m a n a g e m e n t  c o n t r a c t o r ,  w i t h  a  d i v e r s e  c l i e n t e l e  t h a t  i n c l u d e s  u r b a n  

a n d  r e m o t e  s i t e  s e r v i c e  t o  t h e  o i l  i n d u s t r y ,  t h e  A l a s k a  R a i l r o a d ,  

a n d  m a n y  o t h e r  f a c i l i t i e s .  NANA M a r r i o t t  p r o v i d e s  h o u s e k e e p i n g ,  

m a i n t e n a n c e  a n d  f o o d  s e r v i c e s .  We b e l i e v e  t h e  p u r c h a s i n g  p o w e r  

t h a t  M a r r i o t t  C o r p o r a t i o n  b r i n g s  t o  t h e  m a r k e t p l a c e  w o u l d  

h e l p  c o n t a i n  c o s t s  o f  o p e r a t i o n .

W h e t h e r  o r  n o t  NANA i s  i n v o l v e d  i n  t h e  p r i v a t e  c o r r e c t i o n s  

f i e l d ,  we  b e l i e v e  t h i s  i s  a  c o n c e p t  c l e a r l y  w o r t h  e x p l o r i n g .  I
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s h o u l d  a d d  t h a t  we w e l l  know  A l a s k a  N a t i v e s  a r e  r e p r e s e n t e d  i n  

d i s p r o p o r t i o n a t e  n u m b e r s  i n  t h e  S t a t e ' s  i n m a t e  p o p u l a t i o n .  NANA 

w i l l  s u p p o r t  a n y  l e g i t i m a t e  e f f o r t  t o  k e e p  o u r  p r i s o n e r s  n o t  o n l y  

i n  A l a s k a ,  b u t  a s  c l o s e  t o  t r a d i t i o n a l  home a r e a 6  a s  i s  p o s s i b l e .  

T h i s  m i g h t  w e l l  n e c e s s i t a t e  t h e  e s t a b l i s h m e n t  o f  a d d i t i o n a l  

i n n o v a t i v e  c o r r e c t i o n s  p r o g r a m s  i n  r u r a l  A l a s k a .

I  t h a n k  t h e  c o m m i t t e e  f o r  t h i s  o p p o r t u n i t y  t o  v o i c e  s u p p o r t  

f o r  HB 428 a n d  HB 429.

3



LEGISLATIVE INFORMATION OFFICE 
119  N . CUSHMAN, SUITE 1 0 1  

FAIRBANKS, AK 997 01 
4 5 2 - 4 4 4 8

DATE

P l e a s e  a c c e p t  t h e  e n c l o s e d  o r i g i n a l ( s )  o f  w r i t t e n  
t e s t i m o n y  f o r  t h e

t e l e c o n f e r e n c e  s c h e d u l e d  o n  

A  c o p y  o f  t h i s  t e s t i m o n y  w a s

t r a n s m i t t e d  t o  y o u r  c o m m i t t e e  v i a  f a x

T h a n k  y o u ,



,  >

P L E A S E  E N T E R  IN T O  T H E  R E C O R D  M Y  T E S T IM O N Y  T O  T H E  CiOl/Zu

C O M M ITT EE  N A M E '

C O M M IT T E E  O N  L! M i  Lh ¥ \ ________________ D A T E D  A 3 b Cl<f_______________
B ILL /SUBJECT  . , -4 /\J

/  U n c i  ILuu4u j o  k * L U >  c h b t U f H n y  b M J .

^  l L o  J u p J o J i e n  4 0  o . r k U d > .

,  d l u j M t  < 1  C U c ^

 — —    ' . j / t  / j G t r ^ 6 / U )  0 /  I o i ' U t 4 , a y K

J ^ U  ^  C J U  c ^ x k  q  ^  r- ^  -k>

• n /u tA J  Yr • /<  / lm  Jo,]-!/d-ci<il
..v u e J < o a c j  ffrCU-z- U ' ^ - y  t y > \  o l

o v a * -  u f  . r f j t i o i m  y C / a  0
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P.O. Box 1587 

Kenai, AK 99611 

J anua r y  11 , 1996

H o u s e  J u d i c i a r y  Co m m i t te e  

A l a s k a  S t a t e  Legislature 

S t a t e  C a p i t o l  (MS 3100)

J u n e a u ,  AK 99801-1162R e p .  Hr i an Porter, C h a i r

D e a r  Re p .  Porter

W e  h a v e  reviewed H3 4 2 6 and 429 and feel that the c o m mu n i t i e s  of this 

S t a t e  n e e d  a c o m p h r e n s i v e  explan a ti o n  of wha t  the 3ills are expected to 

a c c o m p l i s h ;  wha t  the true costs will be; w h a t  the impact upon the 

s m a l l e r  p r i s o n s  will be; if there ar c  any Long-term family impacts; and 

w h a t  the g e n e r a L  emphasis of the S t at e  of Alaska rs and will c on t i n u e  to 

b e .  T h e  H o u s e  C o n c u r r e n t  R e s o l u t i o n  19 d e a l i n g  wit h  the e s t a b l i s h m e n t  of 

a t a s k  F O R C E  on C O R R E C T I O N S  m u s t  fit in somewhere.

P l e a s e  s c h e d u l e  a h e a r i n g  on this pr o p o s a l  (HB 426 6429) in c o m m u n i t i e s  on 

t he K e n a i  P e n i n s u l a  so that uur people w i l l  be able to give a fair J u dgement 

o n  w h e t h e r  o r  not to support these efforts.

T h a n k  you ,

C o a l i t i o n  of Labor L'nion Women 

(907) 2 S3 : 4 3 5 9

c c : C Lt'VT

K F C L C
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Alaska State Legislature
Please enter into tne record my testimony to the _

committee on _    dated
bill/subject

0 2 - 0 2 - 9 6  

TO WHOM IT  MAY CONCERN:

I  JUST WANTED TO LET YOU KNOW THAT I  AM TOTALLY AGA INST 
P R IV A T IZ A T IO N  OF A LA SK A ’S P R IS O N S . I  WAS BORN AND R A IS E D  HERE TX 

ALASKA AND J AM ONE OF THE FEW FROM MY H IGHSCHOOI. CLASS THAT 

RETURNED TO ALASKA TO L IV E  AFTER CO LLEGE . I  HAVE A JOB THAT I  
ENJOY W ITH  GOOD B E N E F IT S  AND NOW YOU ARE T R Y IN G  TO LET SOME 

P R IV A T E  O R G AN IZAT IO N  COME IN  AND TAKF OVER FOR H O R R IB LE  WAGES AND 

B E N E F IT S , IN S TEA D  OF CU TT IN G  THE BUDGET IN  PLACES AND LE A V IN G  US 
ALO N E . I  DON’T SEE YOU TA K IN G  MONEY OUT OF YrOUR POCKETS. TKANK 
YOU FOR YOUR T IM E .

S IN C E R E L Y ,

 "

S H E R R IE  BARLOW- 

CORRECTIONAL O F F IC E R  I I  

W ILDWOOD P R E -T R IA L

Representing (Optional)

Address

Phone Mo.

H J u t> __________
committee name

3 - 3 - % _____

• cS .ics'ai'r .r’r-aacn C~ee
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Alaska State Legislature
Please enter into the record my testimony to the fJou$£ ..T,,r>/c/A£)L

committee name

committee on # 3 ^ 3 9  , dated /~ 31 - 9 t____________
bill/subject

I WOULD LIKE TO VOICE MY OPPOSITION TO THE ABOVE BILL YOU 
ARE NOW CONSIDERING. I WOULD LIKE TO POINT OUT SOME ITEMS 
OF INTEREST PRODUCED FROM WORKING PAPERS FROM MY UNION.

DOES IT REALLY SAVE MONEY: THE US GAO REVIEWED LITERATURE
ON PRIVATIZATION. IT FOUND EVIDENCE REGARDING COST SAVINGS 
TO BE INCONCLUSIVE. A  CCA OPERATION IN TENNESSEE WAS ONLY 
ABOUT 1% CHEAPER THAN ITS TWO STATE-RUN COMPETITORS. IN ONE 
INSTANCE IN TENNESSEE THE PRIVATE PRISON WAS FOUND TO 
OPERATE AT A 10% HIGHER COST THAN ITS STATE-RUN COMPETITOR.
A US NEWS AND WORLD REPORT ASSERTS THAT OPERATORS OF PRIVATE 
PRISONS MAY END UP CHARGING MORE MONEY ON THEIR CONTRACTS TO 
COVER COSTS.

DO PRIVATE PRISONS PROVIDE BETTER SERVICE: IN A SEVEN MONTH
PERIOD ENDING IN JANUARY 1990, SEVEN INMATES ESCAPED FROM 
CCA-OPERATED HERNANDO COUNTY, FLORIDA JAIL. CCA OPENED A 
N EW STATE PRISON IN TENNESSEE AND HAD ETGHT ESCAPES. IN 1985 
AND 1986 CCA HAD MORE THAN FIFTY INMATES ESCAPE ONE OF ITS 
TENNESSEE WORK FARMS. THERE ARE MORE EXAMPLES, BUT WHY 
B O T H E R .

STAFFING: CCA SLASHED STAFFING AT HERNANDO COUNTRY FLORIDA
JAIL. THE ESCAPE OF SEVEN INMATES PROMPTED AN INVESTIGATION 
THAT IDENTIFIED DECREASED STAFFING AS A MAJOR REASON. AN 
INSPECTION OF A WACKENHUT-OPERATED MONROE COUNTY, FLORIDA 
JAIL FOUND THE CORPORATION IN VIOLATION OF STATE STANDARDS 
ON STAFFING. SERVED WITH A DEFICIENCY NOTICE WACKENHUT 
INCREASED STAFFING TO A LEVEL STILT. BELOW STATE STANDARDS. 
WACKENHUT THEN BILLED THE COUNTY $780,000 AND DEMANDED THE 
COUNTY PAY AN  ADDITIONAL $2.6 MILLION OVER THE FOUR-YEAR 
CONTRACT.

Sianed: LARRY BROWN

Testifier

Representing (Optional)
PO BOX 1 3 1 7 , K E N A I, AK 9 9 6 1 1

Address
2 8 3 - 7 1 6 4

Phone Mo.
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Alaska State Legislature
P :sa=e enter into the record m y  testimony to the house judiciary

committee name

HB 428, HB 429 1-31-96committee on_________________________  dated ________________
biil/su&jec:

STAFFING CONTINUED; MONORE COUNTY RESUMED OPERATION OF THE 
PRISON. TURNOVERS OF NEWLY-HIRED CCA STAFF IS AS HIGH AS 
56%. SOME CCA PRISONS ROUTINELY HAVE TURNOVER RATES OF 50 
TO 90% OF NEWLY HIRED SECURITY FORCE, WHEN YOUR CUTTING 
CORNERS TO M A K E  A PROFIT, MCDONALDS WAGES DO N O T  FEED THE 
FAMILY OR DRAW LONG TERM DEDICATED EMPLOYEES. JOHN DONAHUE 
SUGGESTS IN PRISONS FOR PROFIT "EMPLOYERS WHO HIRE FROM THE 
PRIVATE-GUARD LABOR POOL PAY LESS MOSTLY BECAUSE THEY GET 
LESS; LOWER LABOR COSTS MEAN A LOWER-QUALITY WORKFORCE."
A 1995 A U D I T  COMPARED CCA RUN C L I FTON PRISON WI T H  TWO 
TENNESSEE STATE-RUN PRISONS. 214 INCIDENTS OF INJURIES 
OCCURRED OVER A FIFTEEN MONTH PERIOD AT THE CCA-OPERATED 
PRISON. THE TWO STATE-RUN PRISONS OF SIMILAR SIZE AND 
POPULATION R EPORTED 72 INJURIES FOR THE SAME PERIOD. STAFF 
AT THE CCA PRISON APPLIED USE OF FORCE IN 30 INCIDENTS 
COMPARED TO 10 INCIDENTS FOR THE TWO STATE PRISONS OVER THE 
SAME TTMF PERIOD. IS THE STATE READY TO PAY THOSE L A W  
SUITS? INVESTIGATIORS IN KENTUCY FOUND THAT,"STATE OPERATED 
STAFF ARE SIGNIF I C A N T L Y  OLDER, BETTER EDUCATED, WOR K E D  AT 
THE FACILITY LONGER, AND HAD W I D E R  EXPERIENCE THAN WAS THE 
CASE AT PRIVATE L Y - M A N A G E D  PRISONS.*'

THERE IS M U C H  MORE THAT NEEDS TO BE LOOKED INTO. PROGRAMS, 
EDUCATION, HEALTH SERVICES, ETC. FINDINGS IN THOSE AREAS 
WERE NOT SO G R EAT FOR CCA UR WACKENHUT.

BUT IN C L O S I N G  I WOULD LIKE TO A S K  THE MEMBERS OF THE 
LEGISLATURE IF THEY HAVE THOUGHT ABOUT THE ALASKANS ALREADY 
WORKING IN STATE CORRECTIONS. OVER THE LAST SEVERAL YEARS 
THESE A LASKANS AND THEIR FAMILYS HAVE BEEN USED AS PAWNS IN 
LAY-OFFS, FACILILTY CLOSURES, BU D G E T  CUTS, ETC. WHAT ABOUT 
THEIR FUTURES, THEIR LIVES? IS ANYONE IN JUNEAU LISTENING? 
DOES AN Y O N E  IN JUNEAU CARE A B O U T  THESE ALASKANS

LARRY BROWN

Testifier

Represent::!a (OctianeM 
PO BOX 1317** KENAI AK 99611

Address
203-7164

Phone No.
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CofiV OT OAAL

Ken Brown
My mailing address is: 10 Chugach Avenue 
Kenai, Alaska 99611 7 7  6 - ^ 7 7 ?

T t s r i t o o f J V  O 't/SU  

TO MJUO QA 
T U tZ O U F E H W C l

RE: HB428 & HB429

I have worked for the Corrections Department in Alaska for more than 24 years. I am a 
member of the American Correctional Association since 1982 and a certified auditor for ACA 
since 1990.

I am only speaking for myself and not the Department of Corrections.

The first thing that needs to be said is that Alaska has one of the safest corrections 
systems in the country. Every study we’ve ever had has come to that conclusion. 
We’ve never had an officer or an inmate killed in prison. The number of escapes is 
small compared to other state systems. Prison violence, while increasing, is still 
minimal compared to other states. The few hostage situations we’ve had were 
concluded without injury. Over the years we have developed an effective and 
professional workforce In our prison system. We’ve never had a prison riot. To even 
mention the possibility of prison riot or hostage taking is received by some as a scare 
tactic, and yet riots and prison disturbances are a part of the corrections landscape 
in mar,y system We have been fortunate. Maybe we're doing something right. 
This state needs to give a lot of serious thought before making major, and perhaps 
irrevocable changes, to a system that has proven itself to be a good one. If building 
a 1,000 bed private prison turned out to be a mistake, it would be a mistake that 
would be difficult to correct. You really need to think about that.

Many of you are aware that the private sector already plays a significant role in 
government, including Corrections. The Department is presently spending millions 
of dollars for half-way house beds, medical services, guard hire, materials and 
supplies, food, substance abuse treatment, etc. This is one type of private sector 
spending, but making the leap from contracting for services to privatizing prisons is 
a radical change. Ultimately we would be privatizing the ability to use lethal force 
against inmates. This is analogous to a private police force and represents dramatic 
change in public policy. Such a step should not be taken lightly. The consequences 
could be profound.

Those promoting prison privatization can show you examples of well run private 
prisons, and those opposed can cite examples of failure, including cases that 
required the government to take over the prison after major problems, including riot. 
But there are State and Federal institutions that have gone up in smoke also. What 
the Committee needs to think about, however, is what is the State realistically 
prepared to do if a 1,000 inmate prison doesn’t work, if there are major problems. 
If I'm dissatisfied with the quality of the potatoes I’m buying, I can switch vendors. If 
I’m dissatisfied with my contract substance abuse counselor, I can get a new one.
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Buying and contracting for services, as we are doing now, can not compare to 
privatizing a 1.000 bed prison. The difference between what is being proposed in 
Alaska and what is happening in some other states, is the pure magnitude of the 
proposal. We presently have approximately 2,600 sentenced inmates in our system, 
and this bill is proposing a private prison to add 1,000 beds for a total of 3,600 and 
with room for expansion. Do we really want 1,000 out of 3,600 to be operated by the 
private sector? That’s close to 30% of the sentenced beds. No other state that I’m 
aware of does it that way. I can understand a state like California with 50,000 
inmates looking to the private sector for some small percentage of its beds, but it 
would be unlikely that they would want 15,000 beds in the private sector. From a 
percentage stand point that is what we would be looking at. Is our system big enough 
to warrant a private prison of this size? If this 1,000 prisoner unit failed in a way that 
threatened public safety or staff safety, there is no way this department could muster 
a conections force to take over and run the prison. We wouldn’t have the staff. We 
are having difficulty finding qualified staff right now.

Surety the State should wade into the private prison waters slowly and carefully. This 
bill, as crafted, would be like jumping in the ocean without a life raft. According to the 
bill the State would only be able to take over the prison on a temporary basis, no 
matter what happened. I think you have to think about worse case scenarios in this 
business because conections is very serious. If this prison failed this state would not 
be prepared to take it over, even temporarily. It would be too big and require too 
many staff.

Remember what Sgt. Antrim said two days ago - the bill does not provide for 
maximum security space, in fad prohibits it, and therefore is not intended for pre-trial 
inmates. Any pre-trial facility must have maximum security space because police 
anest dangerous people who must be housed in maximum security space. One of 
the big needs in the Alaska correctional system is pre-trial space and this prison 
would do nothing to help.

I am not sophisticated in matters of public finance but we ail know that whoever 
builds a private prison expects to get their money back. And we are talking huge 
money, $100,000,000 that the State will pay back through a rental obligation of no 
more than $200,000,000. Isn’t that a little like responding to the car dealer who says 
"Come on down, no payment or interest until next year"? This is not free. The State 
will pay, one way or another. Maybe the private sector is putting up the money, but 
only because the State will pay them back plus a profit. Why not ask the Department 
of Corrections what they think they need and what they could do with 100 million 
dollars? We’ve paid good money for some excellent studies showing what kind of 
beds are needed and where they are needed.

Whatever happened to the Master Plan of just a few years ago?

Nothing in this bill states that the cost of running the private prison must be less than
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what it costs to run prisons under government control. WCC prison is operating at 
a cost of about $69.00/day/prisoner. Many of the Department’s prisons operate very 
efficiently. Some don’t because they are small and isolated or have a large number 
of high security inmates. Shouldn’t there be something in this bill that requires the 
private prisons to save money? How are they going to do that? The only significant 
category in which money can be saved is in personnel costs, because that’s about 
80% of the budget. Here are some Correctional Officer starting salaries:

Recruit (range 9) $12.35/hour
Correctional Officer I (range 11) $14.46/hour 
Correctional Officer II (range 13) $16.37/hour

That doesn’t include benefits, but we are having a hard time filling ail of our positions 
with qualified people right now. How could the private sector do any better at a lower 
wage? If you think that’s too much money I challenge you to spend 3 or 4 hours on 
a Friday night at the 6th Avenue jail and see if you’d like to do what these officers do 
for what they get paid.

I not© that “nothing in this Act precludes operation of the correctional facility by a 
private third party contractor composed of persons employed by the Department of 
Corrections". Wouldn't it be a monstrous conflict of interest for a Corrections 
employee to be involved in contracting as a private prison contractor?

I hope I’ve given you some issues to think about. There might be a place for privately 
run jails or prisons in Alaska, but surely not at the magnitude being suggested.



ALASKA STATE EMPLOYEES ASSOCIATION
A F S C M E  Local 52, A F L - C I O

January 3 1 , 1996

R e p r e s e n t a t i v e  B r i a n  Porter, C h a i r  
J U D I C I A R Y  C O M M I T T E E  
S t a t e  C a pitol, R o o m  118 
J u n e a u  A K  9 9 8 0 1 - 1 1 8 2

RE: H B 4 2 8  a n d  429, J a n u a r y  31, 1996, A S E A / A F S C M E  L o c a l  52
T e s t i m o n y

D e a r  R e p r e s e n t a t i v e  Porter:

T h a n k  y o u  f o r  the t i m e  a n d  o p p o r t u n i t y  to p r e s e n t  A S E A / A F S C M E  
L o c a l  5 2 ' s c o n s i d e r a t i o n s  a n d  c o n c e r n s  at t o d a y ' s  J u d i c i a r y  
C o m m i t t e e  h e a r i n g .  W e  a p p r e c i a t e  y o u r  e f f o r t s  at a l l o w i n g  us  to 
t e s t i f y  o n  t h i s  v e r y  i m p o r t a n t  p o l i c y  s h i f t  b e i n g  c o n s i d e r e d  b y  
y o u r  c o m m i t t e e .

E n c l o s e d  y o u  w i D l  f i n d  a c o p y  of the t e s t i m o n y  of Mr. R u s s  
C l e m m o n s ,  a n  A F S C M E  I n t e r n a t i o n a l  L a b o r  E c o n o m i s t  w h o  is a 
r e c o g n i z e d  s p e c i a l i s t  in the a r e a  of g o v e r n m e n t  p r i v a t i z a t i o n ;  
s i m i l a r l y ,  y o u  w i l l  f i n d  a c o p y  of the t e s t i m o n y  of Mr. M a r c  
A n t r i m ,  a C o r r e c t i o n a l  O f f i c e r  III at the L e m o n  C r e e k  C o r r e c t i o n a l  
F a c i l i t i e s ;  and, finally, y o u  w i l l  f i n d  a c o p y  of the t e s t i m o n y  of 
Mr. G a r y  Sam p s o n ,  a C o r r e c t i o n a l  O f f i c e r  II at the S p r i n g  C r e e k  
C o r r e c t i o n a l  C e n t e r  in Seward.

W e  t h a n k  y o u  f o r  y o u r  a t t e n t i o n  a n d  c o n s i d e r a t i o n  a n d  s t a n d  r e a d y  
to p r o v i d e  y o u  w i t h  a n y  i n f o r m a t i o n  th a t  the C o m m i t t e e  w o u l d  like 
to h a v e  r e g a r d i n g  the i s s u e  of b u i l d i n g  a p r i v a t e  p r i s o n  in 
S o u t h c e n t r a l  A l a ska.

C h a r l e s  L. O ' C o n n e l l  
B u s i n e s s  M a n a g e r  
A S E A / A F S C M E  L o c a l  52
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4

5 D A Y  1

6 (Tape 1, R0770, 2:40 p.m.)

7 T E S T I M O N Y  O F  R U S S E L L  C L E M M O N S ,  A F S C M E  I N T E R N A T I O N A L

8 C H A I R M A N  PORTER: I w o u l d  li k e  to g o  n e x t  to J u n e a u

9 h e r e  a n d  a s k  a c o u p l e  of p e o p l e  at the top of the list to t e s t i f y

10 p e r h a p s  a n o t h e r  p o i n t  of view. C o u l d  we a s k  if R u s s  C l e m m o n s  is

11 a v a i l a b l e  to c o m e  forward.

12 Russ, wel c o m e .  C o u l d  y o u  g i v e  us y o u r  n a m e  and

13 a f f i l i a t i o n  f o r  the r e c o r d  a n d  y o u r  t e s t i m o n y ,  plea s e .

14 C L E M M O N S :  M y  na m e  is P.ussell C l e m m o n s .  I w o r k  as

15 a L a b o r  E c o n o m i s t  for the D e p a r t m e n t  of R e s e a r c h  a n d  C o l l e c t i v e

16 B a r g a i n i n g  S e r v i c e s  for the A m e r i c a n  F e d e r a t i o n  of  State, County,

17 a n d  M u n i c i p a l  E m p l o y e e s  ( A F S C M E ) , w h i c h  is the n a t i o n a l  u n i o n  for

13 A S E A  L o c a l  52 h e r e  in A l a s k a .

19 Mr. Chair m a n ,  M e m b e r s  of the J u d i c i a r y  C o m m i t t e e ,  I want

20 to t h a n k  y o u  o n  b e h a l f  of the o n e  m i l l i o n  m e m b e r s  of A F S C M E  a n d  the

21 7 5 , 0 0 0  S t a t e  C o r r e c t i o n a l  O f f i c e r s  that w e  r e p r e s e n t ,  f o r  the

22 o p p o r t u n i t y  to s p e a k  h e r e  t o d a y  on  t h i s  p r o p o s e d  l e g i s l a t i o n .

23 T h e  i s sue of p r i s o n  p r i v a t i z a t i o n ,  as y o u  m a y  su s p e c t ,  is

24 o n e  that c o n c e r n s  us b e c a u s e  of its i m p l i c a t i o n  for p u b l i c  p o l icy.

25 T h e  a p p e a l  of p r i s o n  p r i v a t i z a t i o n  is a n  a l l u r i n g  yet b e g u i l i n g

26 one. In theory, it is a r e l a t i v e l y  s i m p l e  p r o p o s i t i o n :  " b u i l d

27 cells, cut costs, a n d  w e  p a s s  the s a v i n g s  o n  to g o v e r n m e n t . 1' In

28 re a l i t y ,  h o w e v e r ,  b e l i e s  the s i m p l i c i t y  of the theory.

29 T h e  tw i n  i m p e r a t i v e s  of c u t t i n g  c o s t s  a n d  f i l l i n g  c e l l s

30 t r a n s l a t e s ,  m o s t  often, i n t o  c u t t i n g  c o r n e r s  in t h e  o p e r a t i o n  of a

31 p r i s o n ,  b o t h  of w h i c h  has s e v e r e  c o n s e q u e n c e s  that h i v e  m a n i f e s t e d

32 t h e m s e l v e s  in s e v e r a l  ways, a n d  w h i c h  o u g h t  to be o f  c o n c e r n  to y o u
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1 as m e m b e r s  of this c o m m i t t e e ,  as a L e g i s l a t u r e  as a whole.

2 T h e  p r o b l e m s  w i t h  s e c u r i t y  a n d  e s c a p e s  h a v e  c h a r a c t e r i z e

3 p r i v a t e - o p e r a t e d  p r i s o n s  f r o m  the b e g i n n i n g .  A F S C M E  h a s  not b e e n

4 the o n l y  o n e  that has q u e s t i o n e d  the c o n s e q u e n c e s  of p r i s o n

5 s e c u r i t y  of i n t r o d u c i n g  the p r o f i t  m o t i v e  i n t o  t h e  m a n a g e m e n t  and

6 o p e r a t i o n  of pr i s o n s .  Fi v e  men, i n c l u d i n g  o n e  c h a r g e d  w i t h

7 s t a b b i n g  a w o m a n  to death, e s c a p e d  f r o m  the p r i v a t e l y  o p e r a t e d  B a y

8 County, F l orida, Jail. T h e  r e p o r t e r s  at the St. P e t e r s b u r g  T i m e s

9 r a i s e d  c o n c e r n  a b o u t  p r i v a t e l y  o p e r a t e d  p r i s o n s :  W i l l  a p r i v a t e

10 c o m p a n y  s u p p l y  a d e q u a t e  s t a f f  to m a i n t a i n  i n s t i t u t i o n a l  s e c u r i t y .

11 W i l l  it h a v e  e n o u g h  m a n p o w e r  to p r e v e n t  e s c a p e s ?

12 O t h e r s  h a v e  e x p r e s s e d  c o n c e r n  a b o u t  the w i s d o m  of

13 p r i v a t e l y  o p e r a t e d  prisons, e s p e c i a l l y  w h e n  it c o m e s  to s e c u r i t y .

14 In fact, a m u c h  w e i g h t e d  a u d i t  of the p r i v a t e l y  o p e r a t e d  S o u t h

15 C e n t r a l  T e n n e s s e e  C o r r e c t i o n a l  C e n t e r  (SCCC) , c o m p a r i n g  it w i t h  two

16 s t a t e - o p e r a t e d  prisons, f o u n d  t h a t  214 i n c i d e n t s  of  i n j u r i e s

17 o c c u r r e d  at S C C C  d u r i n g  a 1 5 - m o n t h  p e r i o d ;  w h e r e a s ,  72 s u c h

18 i n c i d e n t s  o c c u r r e d  at the t w o  s t a t e - o p e r a t e d  f a c i l i t i e s  c o m b i n e d .

19 A c t u a l l y ,  s e c u r i t y  p r o b l e m s  c h a r a c t e r i z e d  this p r i s o n  f r o m  its

20 b e g i n n i n g .

21 B e t w e e n  M a r c h  of 1992 a n d  A p r i l  of t h a t  year, e i g h t

22 e s c a p e s  o c c u r r e d  at the p r i s o n ,  w h i c h  a l s o  h a d  o t h e r  s e c u r i t y

23 p r o b l e m s ,  r a n g i n g  f r o m  f i n d i n g  a n  i n m a t e  w i t h  a h a n d g u n  d u r i n g  a

24 r o u t i n e  sear c h ,  and i n m a t e s  b e g i n  i n e b r i a t e d  in t h e i r  ce l l s .  T h e s e

25 e x p e r i e n c e s  p r o m p t e d  the M e m p h i s  C o m m e r c i a l  A p p e a l  to c o m m e n t  as

26 follows, " T e n n e s s e e ' s  e x p e r i m e n t  w i t h  a p r i v a t e l y  o p e r a t e d  m e d i u m

27 s e c u r i t y  p r i s o n  l o o k e d  lean a n d  c l e a n  w h e n  r e p o r t e r s  a n d  o f f i c i a l s

28 t o u r e d  the n e w  S o u t h  C e n t r a l  C o r r e c t i o n a l  Cent e r .  T h e  p r o b l e m s

2 9 a r r i v e d  w i t h  the p r i s o n e r s .  In v i e w  of the i m p e r a t i v e s  d r i v i n g

30 p r i s o n  p r i v a t i z a t i o n ,  t hese p r o b l e m s  o u g h t  to c o m e  to n o  s u r p r i s e ,

31 s i n c e  a m o n g  the c o s t s  p r i v a t e  c o r p o r a t i o n s  s e e k  to c u t  are

32 s t a f f i n g ,  w h i c h  a c c o u n t s  f o r  a p p r o x i m a t e l y  60 p e r c e n t  of the
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o p e r a t i n g  c o s t s  of a p r i s o n . "

C o r r e c t i o n s  C o r p o r a t i o n  of A m e r i c a  s l a s h e d  s t a f f i n g  b y  17 

p e r c e n t  of the H e r n a n d o  County, Flo r i d a ,  J a i l  w h e n  it a s s u m e d  

c o n t r o l  of the facility. I n m a t e  e s c a p e s  in 1990 p r o m p t e d  the 

C o u n t y  C o m m i s s i o n e r  to a co s t  a n d  i n s p e c t i o n  b y  the n a t i o n a l  

I n s t i t u t e  of C o r r e c t i o n s ,  an a g e n c y  w i t h i n  the U n i t e d  S t a t e s  

D e p a r t m e n t  of J u stice. T h e  N I C  i d e n t i f i e d  u n d e r s t a f f i n g  as the 

m a j o r  p r o b l e m  at the jail a n d  r e c o m m e n d e d  that a d d i t i o n a l  

C o r r e c t i o n a l  O f f i c e r s  be hired. H owever, the c o m m e n t s  of the Ja i l  

A d m i n i s t r a t o r  (wnich is c o m p a r a b l e  to a w a r d e n  o r  a s u p e r i n t e n d e n t )  

of f i c e r ,  I think, a v a l u a b l e  i n s i g h t  i n t o  a c o r p o r a t i o n ' s  

p e r s p e c t i v e  r e g a r d i n g  s t a f f i n g  a p r i s o n :  "The C o u n t y  c a n  a g r e e

w i t h  a d d i n g  guards, if th e y  w a n t  to," the A d m i n i s t r a t o r  a s s e r t e d ,  

"but that m e a n s  the p r i c e  of p o k e r  g o e s  up, as far as y o u  are 

c o n c e r n e d ."

V i e w e d  from that p e r s p e c t i v e ,  it o u g h t  not be  s u r p r i s i n g  

w h e n  one of the p l a y e r s  f o l d s  a n d  w a l k s  a w a y  f r o m  the game. 

S h o r t l y  a f t e r  W a c k e n h u t  C o r r e c t i o n s  C o r p o r a t i o n  a s s u m e d  c o n t r o l  of 

the (inaudible) County, Florida, J a i l  in 1990, the c o u n t y  a n d  the 

s t a t e  i n s p e c t o r  i n f o r m e d  the c o r p o r a t i o n  that the s t a t e  had 

p r e v i o u s l y  o r d e r e d  e l e v e n  s e c u r i t y  p o s t s  s t a f f e d .  S e r v e d  w i t h  a 

d e f i c i e n c y  notice, the c o m p a n y  i n c r e a s e d  its m a n p o w e r  to a level 

th a t  r e m a i n e d  b e l o w  s t a t e  r e q u i r e m e n t s .  T h e  c o m p a n y  t h e n  b i l l e d  

the c o u n t y  for an e x t r a  $ 7 8 0 , 0 0 0  a n d  d e m a n d e d  it w o u l d  t a k e  an 

a d d i t i o n a l  $2 . 6  m i l l i o n  to p e r f o r m  the f o u r - y e a r  t e r m  to c o n t r a c t .  

T h e  c o u n t y  refused, i n s i s t i n g  that the c o r p o r a t i o n  s h o u l d  h a v e  

k n o w n  a b o u t  the s t a t e ' s  s t a f f i n g  r e q u i r e m e n t s .  W a c k e n h u t  

t e r m i n a t e d  the c o n t ract.

T h e  loss of c o n t r o l  is a d a n g e r  w h e n  a n y  p u b l i c  s e r v i c e  

is p r i v a t i z e d .  W h e n  the f u n c t i o n  is e s s e n t i a l  to p u b l i c  safety, as 

the C o r r e c t i o n s  System, the c o n s e q u e n c e s  a r e  p o t e n t i a l l y  o m i n o u s .  

Yet, the d r i v e  to fill c e l l s  -- w h i c h  is the o t h e r  i m p e r a t i v e  b y
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1 w h i c h  p r i v a t e  c o r p o r a t i o n s  m a k e  m o n e y  -- c a n  h a v e  su c h

2 c o n s e q u e n c e s .

3 A  f e w  y e a r s  a f t e r  h a v i n g  b e e n  a w a r d e d  a c o n t r a c t  to

4 m a n a g e  a n d  o p e r a t e  the H a m i l t o n  County, T e n n e s s e e ,  P e n a l  Ibarra, the

5 C o r r e c t i o n s  C o r p o r a t i o n  of A m e r i c a  n o t i f i e d  c o u n t y  o f f i c i a l s  that,

6 b e c a u s e  o f  o v e r c r o w d i n g  at the facility, it w o u l d  n o  l o n g e r

7 i n d e m n i f y  o r  i n s u r e  the c o u n t y  a g a i n s t  l a w s u i t s .  W e  m u s t  s p e c u l a t e

8 the c o u n t y  a t t o r n e y  r e s p o n d e d  that, " Y o u r  a c t i o n  is a p l o y  to

9 c o e r c e  H a m i l t o n  C o u n t y  o f f i c i a l s  i n t o  c o n s t r u c t i n g  a d d i t i o n a l

10 f a c i l i t i e s  for t h e  h o u s i n g  of the o v e r f l o w i n g  s t a t e  p r i s o n

11 p o p u l a t i o n ,  so that C C A  m a y  c o n t i n u e  to r e a p  m o n i e s  for h o u s i n g

12 t h e s e  p r i s o n e r s .  If th i s  p o s i t i o n  of the c o m p a n y  is not r e v e r s e d

13 o r  c l a r i f i e d  w i t h o u t  e x c e p t i o n ,  we w i l l  h a v e  n o  r e c o u r s e  b u t  to

14 c o n s i d e r  t h i s  an  act of d e f a u l t  a n d  c o n s i d e r  r e m e d i e s ,  i n c l u d i n g

15 c o n t r a c t  t e r m i n a t i o n . "

16 N e i t h e r  the S a n t e  Fe C o u n t y  C o m m i s s i o n  n o r  the C o u n t y

17 S h e r i f f  w e r e  n o t i f i e d  w h e n  the c o r p o r a t i o n  o p e r a t e d  the c o u n t y  jail

18 i m p o r t e d  54 i n m a t e s  f r o m  the S t a t e  of O r e gon, to fill c e l l s  at that

19 f a c i l i t y .  A s  t h i n g s  t u r n e d  out, t h e i r  b a c k g r o u n d s  w e r e  not q u i t e

20 w h a t  the c o m m u n i t y  h a d  b e e n  led to b e l i e v e .  N o n e  o f  the i n m a t e s

21 w e r e  s u p p o s e d  to h a v e  b e e n  c o n v i c t e d  of a c r i m e  m o r e  s e r i o u s  t h a n

22 a r m e d  r o b b e r y .  In reality, the g r o u p  i n c l u d e d  11 m u r d e r e r s ,  17

23 r a pists, a n d  2 k i d n a p p e r s .  C o u n t y  o f f i c i a l s  a s k e d  t h a t  the i n m a t e s

24 be r e t u r n e d  to O r e g o n .  But o n l y  w h e n  t h r e a t e n e d  w i t h  the lo s s  of

25 its c o n t r a c t  d i d  the c o m p a n y  o p e r a t i n g  the p r i s o n  a g r e e  to d o  so.

26 I w o u l d  be r e m i s s  in m y  r e s p o n s i b i l i t i e s  as a

27 r e p r e s e n t a t i v e  of A F S C M E  if I d i d  not a d d r e s s  the i m p a c t  of p r i s o n

28 p r i v a t i z a t i o n  u p o n  e m p l o y e e s .

29 A v a i l a b l e  i n f o r m a t i o n  i n d i c a t e s  that c o r p o r a t i o n s  p a y

30 w a g e s  th a t  a r e  6 to 19 p e r c e n t  l o w e r  a n d  p r o v i d e  f e w e r  b e n e f i t s  to

31 C o r r e c t i o n a l  O f f i c e r s  t h a n  p u b l i c  j u r i s d i c t i o n s .

32 "But i s n ' t  this a g o o d  idea?" y o u  m a y  w o n d e r ,  b e c a u s e  it
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1 m e a n s  l o w e r  c o s t s  a n d  thus s a v i n g s  f o r  t a x p a y e r s .  N o t  n e c e s s a r i l y ,

2 f o r  at l e ast a few reasons.

3 J o h n  Donahue, w h o  has b e e n  a P r o f e s s o r  o f  P u b l i c  P o l i c y

4 at H a r v a r d  U n i v e r s i t y  n o t e s  in P r i s o n s  for P r o fit: P u b l i c  Jus t i c e .

5 P r i v a t e  I n t e r e s t s  that " L o w  w a g e s  c o m p r i s e s  the q u a l i t y  of the

6 C o r r e c t i o n a l  O f f i c e r  l a b o r  force. P u b l i c  C o r r e c t i o n a l  O f f i c e r s , "

7 J o h n  D o n a h u e  writes, "are m o r e  l i k e l y  to be h i g h  s c h o o l  g r a d u a t e s

8 w h o  w o r k  full-time, y e a r - r o u n d  in t h e i r  j o b s  a n d  to be of  p r i m e

9 w o r k i n g  age. T h e  e m p l o y e r s  w h o  h i r e  the p r i v a t e  g u a r d  l a b o r  w i l l

10 p a y  less, mostly, b e c a u s e  t h e y  get less. T h e  l o w e r  t h e  l a b o r  cost,

11 the l o w e r  q u a l i t y  of l a b o r  force."

12 A  s t u d y  b y  the U r b a n  Institute, c o m p a r i n g  a p r i v a t e l y

13 o p e r a t e d  a n d  a p u b ] i c l y  o p e r a t e d  p r i s o n  in t h e  S t a t e  of K e n t u c k y

14 c o n f i r m s  that s t a f f  of the s t a t e - d i r e c t e d  i n s t i t u t i o n  w e r e

15 s i g n i f i c a n t l y  older, b e t t e r  educa t e d ,  h a d  w o r k e d  w i t h  the f a c i l i t y

16 longer, a n d  h a d  w i d e r  c o r r e c t i o n a l  e x p e r i e n c e  t h a n  t h e  p e r s o n n e l  of

17 the p r i v a t e l y  m a n a g e d  p r i s o n .  S t a f f  q u a l i f i c a t i o n s ,  the r e p o r t

18 c o n c l u d e d ,  f a v o r  b e t t e r  p e r f o r m a n c e  f r o m  the p u b l i c l y  m a n a g e d

19 f a c i l i t y .  So  p e r h a p s  y o u  m i g h t  w i s h  to c o n s i d e r  this.

20 P u b l i c  e m p l o y e e s  are a l s o  c i t i z e n s  a n d  t a x p a y e r s .  W e

21 s p e n d  o u r  e a r n i n g s  in the c o m m u n i t i e s  w h e r e  w e  work, we p u r c h a s e

22 h o m e s  there, w e  b a n k  t h ere p r o v i d i n g  a p o o l  of m o n e y  w i t h  w h i c h  to

23 l e n d  others, w e  b u y  o u r  c a r s  there, a n d  w e  s u p p o r t  the n u m e r o u s

24 s m a l l  b u s i n e s s e s  that c o n s t i t u t e  the f a b r i c  of c o m m u n i t y  life

25 t h r o u g h o u t  A l a s k a .  Put a n o t h e r  way: O u r  m o n e y  s t a y s  in the

26 c o m m u n i t y ;  it d o e s n ' t  go  o u t  of s t a t e  a n d  c o n t r i b u t e  to the p r o f i t s

27 of o t h ers.

28 S e c o n d l y ,  a f t e r  all is s a i d  a n d  done, a f t e r  c o r n e r s  h a v e

29 b e e n  cut, s t a f f  reduced, a c c o u n t a b i l i t y  j e o p a r d i z e d ,  ant .ing

30 l o w e r  w a g e s  a n d  f e w e r  b e n e f i t s ,  h a s  p r i s o n  p r i v a t i z a t i o n  r e a l l y

31 s a v e d  m o n e y  f o r  p u b l i c  j u r i s d i c t i o n s ?

32 A f t e r  r e v i e w i n g  the l i t e r a t u r e  o n  t h i s  issue, t h e  U n i t e d
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1 S t a t e s  G o v e r n m e n t  G e n e r a l  A c c o u n t i n g  O f f i c e  (the G A O ) , an

2 i n d e p e n d e n t  a g e n c y  that a n a l y z e s  f e d e r a l  p r o g r a m s  for C o n g r e s s ,

3 f o u n d  th a t  the e v i d e n c e  is i n c o n c l u s i v e .  H a r d l y  a r e s o u n d i n g

4 e n d o r s e m e n t .  In fact, a 1995 T e n n e s s e e  audit, c o m p a r i n g  the

5 p r i v a t e l y  o p e r a t e  m e d i u m - s e c u r i t y  p r i s o n  w i t h  two of the s t a t e ' s

6 p u b l i c l y  o p e r a t e d  prisons, f o u n d  n e g l i g i b l e  savings. I m p a r t i a l

7 o b s e r v e r s  h a v e  b e g u n  to q u e s t i o n  w h e t h e r  p r i v a t e l y  o p e r a t e d  p r i s o n s

8 a c t u a l l y  s a v e  money. "It is not e a s y  to m a k e  a p r o f i t  in that

9 b u s i n e s s ,  so  t h e y  h a v e  got t o  cut c o r n e r s  a n y  w a y  t h e y  car " says

10 D e n n i s  C o l o m b o ,  C r i m i n a l  J u s t i c e  P r o f e s s o r  at A r i z o n a  S t a t e

11 U n i v e r s i t y .  " P r i v a t e  p r i s o n s  m a y  w e l l  co s t  m o r e  in the l o n g  run,

12 not o n l y  in t e r m s  of t a x p a y e r  m o n e y  but a l s o  in the h e a l t h  and

13 s a f e t y  of p r i s o n  s t a f f  and o t h e r  l a w  e n f o r c e m e n t  o f f i c e r s . "

14 A t  the v e r y  least, the s e r i o u s  d o u b t s  r e g a r d i n g  the

15 e f f i c a c y  of p r i v a t e l y  o p e r a t e d  p r i s o n s  o u g h t  to be of s u f f i c i e n t

16 c o n c e r n ,  r e q u i r i n g  a f e a s i b i l i t y  s t u d y  p e r t a i n i n g  to the

17 a p p l i c a b i l i t y  of th i s  idea to the S t a t e  of A l a s k a .  S u c h  a study,

18 it w o u l d  seem, w o u l d  be e s s e n t i a l  b e f o r e  a p o l i c y  d e c i s i o n  is ma d e

19 to p r i v a t i z e  a p r i s o n ;  yet, the p r o p o s e d  l e g i s l a t i o n  t h a t  y o u  ha v e

20 b e f o r e  y o u  c o n t a i n s  n o  p r o v i s i o n  f o r  s u c h  a study.

21 T h e  f a i l u r e  to p r i v a t i z e  d o e s  not n e c e s s a r i l y  p r e c l u d e

22 the s t a t e  f r o m  a d d r e s s i n g  its p r o b l e m s  r e g a r d i n g  o v e r c r o w d i n g .  The

23 c o n s t r u c t i o n  o f  a m e g a - f a c i l i t y  is p r o p o s e d  in the b i l l  m a y  not

24 n e c e s s a r i l y  m e e t  the n e e d s  of the e n t i r e  s t a t e  in t h i s  regard, as

25 s o m e  of o u r  m e m b e r s  c a n  p r o b a b l y  te l l  you, w h e n  t h e y  h a v e  the

26 o p p o r t u n i t y  to s p e a k  b e f o r e  y o u  t h i s  a f t e r n o o n .  In v i e w  of a

27 s y s t e m  th a t  h a s  b e e n  d e v e l o p e d  a r o u n d  the i d e a  of r e g i o n a l i z a t i o n ,

28 it m a y  m a k e  m o r e  s e n s e  to c o n s i d e r  the e x p a n s i o n  of e x i s t i n g

29 f a c i l i t i e s ,  w h i c h  m a y  a l s o  p r o v e  le s s  e x p e n s i v e .

30 T h a n k  y o u  v e r y  much, Mr. Chair m a n ,  for the o p p o r t u n i t y  tc

31 speak.

32 C H A I R M A N  PORTER: A n y  q u e s t i o n s ?
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1 REP. T O O HEY: If y o u  h a d  y o u r  d r u t h e r s ,  w o u l d  y o u

2 r a t h e r  s e n d  the o v e r c r o w d i n g  o u t s i d e  o r  w o u l d  y o u  r a t h e r  b u i l d  --

3 h a v e  a p r i v a t e  d e v e l o p m e n t ?

4 I mean, s u p p o s i n g  t h o s e  w e r e  the o n l y  t w o  issues.

5 C L E M M O N S :  T h e  w a y  y o u  s t a t e  the q u e s t i o n ,

6 R e p r e s e n t a t i v e  Toohey, is a n  i n t e r e s t i n g  one. I t h i n k  t h e r e  a r e

7 so m e  p o s s i b l e  a l t e r n a t i v e s  b e t w e e n  e a c h  e x t r e m e  that y o u  state.

8 O n e  of them, I think, as I h a v e  s u g g e s t e d :  It m a y  b e  p o s s i b l e  to

9 c o n s t r u c t  o n  to a d d i t i o n a l  f a c i l i t i e s .

10 REP. TOOHEY: T h a t  w a s n ' t  the q u e s t i o n .

11 C L E M M O N S :  I know, ma'am, b u t  --

12 REP. TOOHEY: The q u e s t i o n  was, if y o u  h a d  y o u r

13 d r u t h e r s ?

14 C L E M M O N S :  I g u e s s  I d o n ' t  a c c e p t  the two e x t r e m e s

15 b y  w h i c h  y o u  s t a t e  that.

16 C H A I R M A N  POiLTER: R e p r e s e n t a t i v e  Green.

17 REP. GREEN: T h a n k  you, Mr. C h a i r m a n .

18 Y o u  i n d i c a t e d  that o n e  of t h e  w a y s  it m i g h t  u l t i m a t e l y  be

19 c h e a p e r  w o u l d  be to s e g m e n t  the f u n d s  to e x p a n d  e x i s t i n g

20 f a c i l i t i e s ,  r a t h e r  t h a n  ha v e  o n e  f a c i l i t y ?

21 C L E M M O N S :  I d i d n ' t  u s e  the w o r d  " s e g m e n t , "

22 R e p r e s e n t a t i v e  Green.

23 REP. GREEN: W o u l d  that b e  w h a t  it does, if y o u

24 b r e a k  u p  the f u n d s  to v a r i o u s  p l a c e s ?

25 C L E M M O N S :  I ' m  s a y i n g  --

26 REP. GREEN: P e r h a p s  I s h o u l d  use s o m e  o t h e r  word.

27 C L E M M O N S :  P e rhaps.

28 REP. GREEN: In o t h e r  words, y o u  a r e  s u g g e s t i n g ,

29 though, t h a t  it w o u l d  be better, p e r h a p s ,  t o  e x p a n d  the e x i s t i n g

30 f a c i l i t i e s  --

31 C L E M M O N S :  Ma y b e .  It m a y  be  s o m e t h i n g  that y o u

32 m i g h t  w a n t  co c o n s i d e r .
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1 REP. GREEN: W h a t  I a m  g e t t i n g  at is, we k e e p

2 h e a r i n g  the r e a s o n  t h a t  we s p e n d  so m u c h  here, one of the reasons,

3 that p r i s o n  i n m a t e s  cost so m u c h  h e r e  is b e c a u s e  of the e c o n o m y  of

4 scale. A n d  it s e e m s  to m e  that wh a t  y o u  are s u g g e s t i n g  w o u l d  b e  in

5 o p p o s i t i o n  to that. Do you c a r e  to c o m m e n t  o n  that?

6 Is th a t  a v i a b l e  a l t e r n a t i v e ,  to e x p a n d  e x i s t i n g

7 f a c i l i t i e s ?

8 C L E M M O N S :  It m a y  be. We w o u l d  be m o r e  t h a n  w i l l i n g

9 to w o r k  w i t h  y o u  and look at the n u m b e r s .

10 REP. DAVIS: I h a v e  a q u e s t i o n .

11 C H A I R M A N  PORTER: R e p r e s e n t a t i v e  Davis.

12 REP. DAVIS: T h a n k  y o u  v e r y  much.

13 I d o n ' t  k n o w  if y o u  c a n  a n s w e r  this, but I g u e s s  in y o u r

14 e x p e r i e n c e s ,  b e c a u s e  of y o u r  t r a v e l i n g  all o v e r  the U n i t e d  States,

15 y o u  m u s t  go  a n d  t e s t i f y  a lot on  i s s u e s  that ha v e  to d o  w i t h

16 p r i v a t i z a t i o n  of i n s t i t u t i o n s .  A n d  c a n  y o u  te l l  me, w h e n  y o u  g o  to

17 t h e s e  places, is it u s u a l l y  to t e s t i f y  o n  a n  e x i s t i n g  b i l l  that is

18 a l r e a d y  t h e r e  o r  is it s o m e t h i n g  that y o u  g o  to t r y  to h e l p  t h e m

19 set up, l o o k i n g  at w h e r e  t h e y  s h o u l d  go  p r i v a t e  o r  s h o u l d  t h e y

20 r e m a i n  the w a y  t h e y  are, a n d  w h a t  is the t i m e  line w h e n  y o u  are

21 d e a l i n g  w i t h  t h at?

22 I k n o w  th a t  at s o m e  p o i n t  we h a v e  to lo o k  at s o m e  of

23 t h e s e  things. I'm not r e a l l y  s u r e  w h a t  the A d m i n i s t r a t i o n  is d o i n g

24 a n d  w h e r e  t h e y  a r e  o n  the s c h e m e  of things, of t r y i n g  to f i n d  out

25 w h a t  w e  a r e  g o i n g  to d o  a b o u t  n e w  f a c i l i t i e s .

26 But c a n  y o u  just sort of s u m  of for m e  so m e  of y o u r

27 e x p e r i e n c e s ?

28 C L E M M O N S :  U sually, R e p r e s e n t a t i v e  Davis, it's the

29 former; that is, we  a r e  a s k e d  to t e s t i f y  on  a p i e c e  of p r o p o s e d

30 l e g i s l a t i o n .  A n d  the p r o c e s s  of d o i n g  that, we w o u l d  li k e  to

31 s u g g e s t  p e r h a p s  so m e  a l t e r n a t i v e s ,  s u g g e s t  --

32 I t h i n k  the w a y  the d e b a t e  is u s u a l l y  f r a m e d  o n  this
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1 i s s u e  is that, "We've got a p r o b l e m ;  t h e r e f o r e ,  we m u s t  p r i v a t i z e . "

2 A n d  I g u e s s  w h a t  I a m  t r y i n g  to s a y  he r e  is, I t h i n k  t h e r e  m a y  be

3 a r a n g e  of a l t e r n a t i v e s ,  that p r i v a t i z a t i o n  v e r y  o f t e n  is a k n e e -

4 j e r k  r e a c t i o n ,  q u i t e  candi d l y .  A n d  I t h i n k  t h e r e  is a r a n g e  of

5 a l t e r n a t i v e s ,  inc l u d i n g ,  y o u  know, l e t ' s  k e e p  -- if y o u  a r e  g o i n g

6 to b u i l d  -- if it is n e c e s s a r y  to b u i l d  an  e x i s t i n g  facil i t y ,  t h e n

7 l e t ' s  l o o k  at w a y s  we can k e e p  that f a c i l i t y  p u b l i c .

8 I d o n ' t  n e c e s s a r i l y  s u b s c r i b e  to the i d e a  th a t  e f f i c i e n c y

9 a n d  c o s t  s a v i n g s  are the sole p r e r o g a t i v e  of the pi'ivate sector.

10 I t h i n k  p u b l i c  m a n a g e m e n t  can be as i n n o v a t i v e  -- I t h i n k  I h e a r d

11 a t e r m  d e s c r i b e d  b y  o n e  of the p r e v i o u s  c o m m e n t a t o r s  o r  p r e s e n t e r s

12 a b o u t  i n n o v a t i o n  a n d  c r e a t i v i t y .  Well, p u b l i c  m a n a g e m e n t  a n d

13 p u b l i c  e m p l o y e e s  c a n  a l s o  be c r e a t i v e  a n d  i n n o v a t i v e .  T h a t  is not

14 t h e  so l e  p r e r o g a t i v e  of the p r i v a t e  sector.

15 C H A I R M A N  PORTER: T h a n k  you, Russ.

16 C L E M M O N S :  T h a n k  you.

17 (end of e x c e r p t / b h c )

18

19

20 

21 

22

23

24

25

26

27

28

29

30

31

32
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1

1 E X C E R P T S  O F  T E S T I M O N Y

2 L E G I S L A T I V E  T E L E C O N F E R E N C E  1 / 3 1 / 9 6  a n d  2 / 2 / 9 6

3 RE: H E 4 2 8  A N D  H B 4 2 9

4

5 D A Y  1

6 C H A I R M A N  PORTER: C o u l d  I a s k  -- M a r c  A n t r i m ?

7 T E S T I M O N Y  OF  M A R C  A N T R I M ,  COIII, A S E A / A F S C M E  L o c a l  52

8 (Tape 1, R1309, 2:55 p.m.)

9 C L E M M O N S :  Marc, w e l c o m e .

10 A N T RIM: T h a n k  y o u  v e r y  much, C h a i r m a n  Porter, for

11 a l l o w i n g  m e  the o p p o r t u n i t y  to speak.

12 M y  n a m e  is M a r c  A n t r i m .  I a m  a C o r r e c t i o n a l  O f f i c e r  III,

13 a S e r g e a n t  at L e m o n  C r e e k  C o r r e c t i o n a l  C e n t e r .  I h a v e  b e e n  a

14 S e r g e a n t  f o r  a b o u t  s i x  years, a C o r r e c t i o n a l  O f f i c e r  f o r  13.

15 I w a n t  to s t art b y  s a y i n g  th a t  C o r r e c t i o n a l  O f f i c e r s

16 a c r o s s  the s t a t e  a p p l a u d  the L e g i s l a t o r s '  e f f o r t s  the l a s t  few

17 years, p a s s i n g  s t r o n g e r  laws w i t h  s t i f f e r  s e n t e n c i n g .  We

18 c o l l e c t i v e l y  b e l i e v e  that, y o u  know, t h e s e  laws are g o i n g  to h a v e

19 a v e r y  p o s i t i v e  e f f e c t  on p u b l i c  s a f e t y  in the state, a n d  b a s i c a l l y

20 m a k e  A l a s k a  a s a f e r  p l a c e  f o r  e v e r y b o d y  to live.

21 Ho w e v e r ,  I've got to tell you, H o u s e  B i l l s  428 a n d  429 we

22 s e e  as a m i s t a k e .  W h a t  we  h a v e  h e r e  is a c o l l i s i o n ,  a h e a d - o n

23 c o l l i s i o n ,  of two v e r y  b a s i c  v a l u e s  in o u r  s o c i e t y :  p r i v a t e

24 e n t e r p r i s e  a n d  p u b l i c  safety. The b i g  value, the m o s t  p r i m e  v a l u e

25 in p r i v a t e  e n t e r p r i s e  is, really, "What is the b o t t o m  line?"

26 U n f o r t u n a t e l y ,  y o u  are t a l k i n g  p u b l i c  safety. T h e  b o t t o m  l i n e  is

27 a v e r y  t o u g h  t h i n g  to get at.

28 T h e s e  bills, as I s e e m  t h e m  anyway, a r e  k i n d  of a f i s c a l

29 s h e l l  game. It c o s t s  the D e p a r t m e n t  of C o r r e c t i o n s  $105 p e r  day,

30 R e p r e s e n t a t i v e  M u l d e r  just t e s t i f i e d  it w a s  $ 1 0 7  -- a n d  I w i l l  take

31 h i m  at that. T h a t  is a l a r g e  a m o u n t  of money, a lot of monev.

32 H o w e v e r ,  it is a l s o  a p r e t t y  h o n e s t  f i g u r e  as we  s e e  it.
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1 H o u s e  B i l l  429 s t a t e s  th a t  it w i l l  o n l y  h o l d  m a l e  a n d

2 f e m a l e  p r i s o n e r s  that ha v e  b e e n  c l a s s i f i e d .  Okay, so b a s i c a l l y

3 h e r e  is w h a t  y o u ' r e  not g o i n g  to g e t  f o r  y o u r  $100 m i l l i o n :  T h i s

4 n e w  p r i s o n  w o n ' t  be a b o o k i n g  f a c i l i t y .  T h a t  is w h a t  A n c h o r a g e  is

5 s c r e a m i n g  for. T h i s  w o n ' t  d o  it. B o o k i n g  f a c i l i t i e s  p r o c e s s i n g

6 p e o p l e  i n t o  o u r  s y s t e m  is v e r y  e x p e n s i v e .  Y o u ' v e  g o t  a l l  k i n d s  of

7 u n k n o w n  f a c t o r s  th a t  c o n t r i b u t e  to that e x p e n s e .  Y o u ' v e  g o t  to be

8 f i n g e r - p r i n t e d .  T h e s e  p e o p l e  h a v e  got a l l  k i n d s  of d r u g  p r o b l e m s ,

9 d i s e a s e s ,  p e o p l e  detox i n g ,  fight i n g .  I mean, g o  d o w n  to S i x t h

10 A v e n u e  s o m e t i m e  a n d  just s p e n d  the e v e n i n g  d o w n  t h e r e  a n d  y o u  w i l l

11 see e x a c t l y  w h a t  I a m  t a l k i n g  about. T h i s  a f f e c t s  the b o t t o m  line

12 in a v e r y  b i g  way. Y o u  know, C C A  o r  W a c k e n h u t ,  t h e y  are not g o i n g

13 to w a n t  to g e t  i n t o  this. T h i s  is not w h a t  t h e i r  i n t e n t  is here.

14 C o n v e r s e l y ,  too, t h i s  n e w  p r i s o n  p r o b a b l y  is n o t  g o i n g  to

15 h a n d l e  a n y t h i n g  th a t  has a n y t h i n g  r e m o t e l y  to d o  w i t h  p r e - t r i a l

16 o p e r a t i o n s ,  l i k e  C o o k - I n l e t  o r  like a n y  of the o t h e r  f a c i l i t i e s

17 a r o u n d  the s t a t e  t h a t  h a n d l e  th i s  f u n c t i o n .  P r e - t r i a l  people, t h e y

18 b r e a k  i n t o  t h e  system, t h e i r  l i v e s  are o v e r  f o r  a n  e x t e n s i v e  p e r i o d

19 of time; t h e y  n e e d  s p e c i a l  s e r v i c e s .  T h e y  n e e d s  a lot m o r e

20 v i s i t i n g  time. T h e y  n e e d  a lot of v i s i t s  w i t h  t h e i r  a t t o r n e y s .

21 A f t e r  e v e r y  v i s i t  w i t h  t h e i r  f a m i l y  m e m b e r s  o r  a f t e r  a n  a t t o r n e y

22 visit, t h e y  n e e d  to be s t r i p - s e a r c h e d .  T h i s  is a v e r y  w o r k -

23 i n t e n s i v e  k i n d  o f  thing.

24 T h e s e  folks, t h e y  a r e  n o t  g o i n g  to b e  i n t e r e s t e d  in

25 p r o v i d i n g  t h i s  s e r v i c e  to us. Again, it a f f e c t s  the b o t t o m  line.

26 H o u s e  B i l l  429 s t i p u l a t e s  d i r e c t l y  that t h i s  is not g o i n g

27 to h o u s e  m a x i m u m  s e c u r i t y  p r i s o n e r s .  Well, t h e r e  is p r e t t y  s o u n d

28 r e a s o n i n g  b e h i n d  that. T h e s e  p e o p l e  b r e a k  a lot of things. T h e r e

29 is a s s a u l t  o f  the staff, t h e r e  is a s s a u l t  of the o t h e r  p r i s o n e r s .

30 W e  h a v e  to h o u s e  t h e m  in s i n g l e  c e l l s  at L e m o n  Creek, a n d  t h e y  h a v e

31 to do the sanr> t h i n g  d o w n  at S p r i n g  C r e e k  in S e w a r d  b e c a u s e  t h e y

32 a r e  so d a n g e r o u s  to be a r o und; h e n c e  the term, " m a x i m u m  s e c u r i t y . "
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1 Well, t h e s e  folks a r e n ' t  g o i n g  t o  be  i n t e r e s t e d  in d o i n g

2 that, either.

3 T h i s  f a c i l i t y  p r o b a b l y  w o n ' t  h o u s e  a n y  p r i s o n e r s  that

4 r e q u i r e  a n y  s p e c i a l  s e r v i c e s .  So o u r  w i n g  at C o o k - I n l e t ,  for

5 e x ample, it h o u s e s  p r i s o n e r s  of s p e c i a l  ne e d s ;  for i n s t a n c e ,  m e n t a l

6 h e a l t h .  Y o u  are not g o i n g  to see s o m e t h i n g  l i k e  h e r e  b e c a u s e ,

7 again, it is very, v e r y  e x p e n s i v e .

8 T h e  b i l l s  s a y  t h e y  a r e  g o i n g  to h o u s e  f e m a l e  o f f e n d e r s ;

9 but, I t h i n k  w h e n  t h e y  r e a l l y  take a l o o k  at that, t h e y  a r e  g o i n g

10 t o  t r y  to g e t  a w a y  f r o m  that as q u i c k l y  as t h e y  can. Bec a u s e ,  w h a t

11 w e ' v e  f o u n d  at L e m o n  C r e e k  (now b e i n g  d e s i g n a t e d  as the l o n g - t e r m

12 s e n t e n c e  f e m a l e  f a c i l i t y  for the state) , w o m e n  h a v e  g o t  a v e r y

13 d i f f e r e n t  set of n e e d s  th a n  d o  l o n g - t e r m  m a l e  o f f e n d e r s ;  a n d  w e ' v e

14 f o u n d  it is v e r y  e x p e n s i v e  to m a n a g e  t h o s e  needs. S o  I t h i n k  y o u

15 w i l l  p r o b a b l y  f i n d  t h e m  d u m p i n g  this v e r y  q u i c k l y ,  if t h e y  e v e n  get

16 i n t o  it at all.

17 T h e  f a c i l i t y  -- o n e  a s p e c t  I t h i n k  y o u  w i l l  find, too,

18 t h a t ' s  v e r y  u n i q u e  (as we f o u n d  w i t h  A r i z o n a  th a t  w a s  o p e r a t e d  b y

19 CCA) , a n y b o d y  t h a t  g e t s  out of l i n e  o r  is f o r  a n y  r e a s o n

20 u n m a n a g e a b l e ,  well, g u e s s  w h a t  t h e y  do? T h e y  g o  b a c k  to "the re a l

21 p r i s o n . "  O k a y ?  T h e y  s h i p  t h e m  back. I t h i n k  the f i g u r e  is at 25

22 to 3 0 p e o p l e  r i g h t  n o w  that t h e y  s h i p p e d  b a c k  f o r  a v a r i e t y  of

23 r e a s o n s .

24 S o  b a s i c a l l y  wh a t  we h a v e  here, p r o b a b l y  in a d d i t i o n  to

25 a l o n g  the way, all the m e d i c a l  e x p e n s e s  a r e  b e i n g  p i c k e d  up b y  the

26 state, all the t r a n s p o r t a t i o n  e x p e n s e s  (to a n d  f r o m  the A r i z o n a

27 facility, for e xample) are b e i n g  p i c k e d  u p  b y  the s t a t e  o r  the U.S.

28 M a r s h a l l  S e r v i c e .

29 A n d  imagine, if y o u  w i l l  -- at L e m o n  Creek, w h i c h  is

30 w h e r e  m y  e x p e r i e n c e  has been, we  r u n  t w o  to t h r e e  m e d i c a l s  p e r  d a y

31 f r o m  that f a c i l i t y ,  u s i n g  o u r  P r i s o n e r  T r a n s p o r t a t i o n  O f f i c e r s ,  to

32 l o cal m e d i c a l  s e r v i c e  p r o v i d e r s  in the c i t y  -- i m agine, if y o u
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will, h o w  m a n y  m e d i c a l s  are g o i n g  to h a v e  to be run for a t h o u s a n d -  

b e d  f a c i l i t y .  Y o u  are t a l k i n g  p r o b a b l y  c l o s e  to 100 a day, m a y b e  

50 a day, for x-rays, these k i n d s  of things. It's s t a g g e r i n g .

B a s i c a l l y  w h a t  t h i s  w i l l  d o  is just s h i f t  a l l  t h e s e  

costs. A l l  t h e s e  t h i n g s  h a v e  to be done. P e o p l e  h a v e  g o t  to be 

booked, t h e r e  is g o i n g  to be m a x i m u m  s e c u r i t y  p r i s o n e r s .  A i l  t h ese 

c o s t s  are g o i n g  to be s h i f t e d  off of t h i s  n e w  p r i v a t e  facility, 

r i g h t  b a c k  o n t o  the state. So  w h a t  is g o i n g  to h a p p e n  to o u r  c o st- 

p e r - d a y  f i g u r e ?  It is g o i n g  to g o  high e r .  It ' s  a l o s i n g  

p r o p o s i t i o n .

S o  w h a t  we e n d  up w i t h  he r e  is b a s i c a l l y  a f a c i l i t y  w i t h  

1000 b e d s  in d o w n t o w n  A n c h o r a g e  that d o e s n ' t  d o  a n y t h i n g  w e  n e e d  it 

to do.

W h a t  we  w o u l d  li k e  to  pro p o s e ,  I think, is s e v e r a l  

s m a l l e r  c a p i t a l  c o n s t r u c t i o n  p r o j e c t s ,  s i t e - m a n a g e d ,  I guess, if 

y o u  will, t h e  c o n s t r u c t i o n  at e x i s t i n g  f a c i l i t i e s  a r o u n d  the s t a t e  

th a t  p u t  the b e d s  w h e r e  t h e y  n e e d  to be. Bec a u s e ,  p a r t  of the 

r e a s o n  we h a v e  to t r a n s f e r  p e o p l e  a r o u n d  all t h e  t i m e  is for 

r e lease, a n d  th i s  k i n d  of thing. Y o u r  s a v i n g s  in d o i n g  th a t  is 

l o w e r  o v e r h e a d :  y o u  o n l y  ha v e  to b u i l d  o n e  k i t c h e n .  Y o u r  k i t c h e n

a l r e a d y  e x i s t s  at L e m o n  Creek. If y o u  a d d  a n o t h e r  30 o r  40 beds, 

th a t  is a n  e x p e n s e  y o u  d o n ' t  n e e d  to d e a l  with; a n d  s t a f f  c a n  

a b s o r b  t h o s e  k i n d s  of i n c r e a s e s  v e r y  easily.

I g u e s s  all this is r e a l l y  s e c o n d a r y ,  t h o u g h .  I g u e s s  

the f i s c a l  i m p a c t  of t h e s e  p r o p o s e d  b i l l s  a r e  s e c o n d a r y ,  to me, in 

t e r m s  of t h e  r i s k  to p u b l i c  s a f e t y  that th i s  f a c i l i t y  poses. A l l  

the c o n c r e t e ,  r a z o r  wire, bars, e l e c t r i c  gates, w e ' v e  got 

s p o t l i g h t s ,  sea r c h e r s ,  e l e c t r i c  s e n s o r  systems, a l l  t h e s e  things, 

are r e a l l y  s e c o n d a r y  to a g o o d  staff.

A  g o o d  s t a f f  w o r k i n g  i n s i d e  y o u r  p r i s o n s  k e e p s  t h i n g s  

f r o m  g e t t i n g  o u t  of h a n d  inside. It k e e p s  e s c a p e s  f r o m  h a p p e n i n g .  

W h a t  t h i s  b i l l  d o e s  is a l l o w  a p r i v a t e  c o r p o r a t i o n  to s t a f f  a
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1 p r i s o n  w i t h  p r i v a t e  s e c u r i t y  g u a rds. P r i v a t e  s e c u r i t y  g u a r d s  do  a

2 r e a l  g o o d  j o b  of p a t r o l l i n g  the s h o p p i n g  malls; but, as I a m  s u r e

3 it not too b i g  a s t r e t c h  of y o u r  i m a g i n a t i o n  to u n d e r s t a n d ,

4 s h o p p e r s  a n d  k i d s  r u n n i n g  t h r o u g h  a m a l l  a r e  a w h o l e  lot d i f f e r e n t

5 t h a n  p r i s o n e r s  w a l k i n g  d o w n  a s e c u r i t y  hallway, c o n v i c t e d  felons.

6 I mean, i t ' s  a p p l e s  a n d  o r a n g e s  there.

7 A s  I u n d e r s t a n d  it, t h e s e  p r i v a t e  s e c u r i t y  g u a r d s ,  as

8 R e p r e s e n t a t i v e  M u l d e r  says, a r e  g o i n g  t o  m e e t  the P o l i c e  S t a n d a r d s

9 Cou n c i l ,  t h e y  w i l l  h a v e  the sa m e  s t a n d a r d s  we do  c u r r e n t l y .  I

10 d o n ' t  see h o w ’it is p o s s i b l e ,  frankly. I d o n ' t  s e e  it.

11 W e ' v e  g o t  a n u m b e r  of o p e n  p o s i t i o n s  r i g h t  n o w  w e

12 c o u l d n ' t  f i l l  if w e  w a n t e d  to. W e ' v e  got, I think, 30 to 40

13 p o s i t i o n s ,  s o m e t h i n g  in that n e i g h b o r n o o d .  I k n o w  o u r  f a c i l i t i e s

14 are all g r o s s l y  u n d e r s t a f f e d  r i g h t  now, a n d  it is not b e c a u s e  we

15 d o n ' t  w a n t  to fill the p o s i t i o n s .  P e o p l e  are just n o t  there. We

16 s t a r t  o u t  w i t h  a g r o u p  of 150 p e o p l e  w h e n  w e  d e c i d e  to h a v e  an

17 a c a d e m y ,  a n d  w e  w i l l  be l u c k y  if we  c a n  g e t  25 to a c t u a l l y  q u a l i f y

18 to g o  t h r o u g h  th i s  thing; be c a u s e ,  r i g h t  n o w  n e w  C O s  are -- a

19 p e r s o n  w a n t i n g  to be a C O  h a s  the sa m e  s t a n d a r d s  as a p e r s o n

20 w a n t i n g  to b e  a p o l i c e  of f i c e r .  T h e y  h a v e  to u n d e r g o  a n  e x t e n s i v e

21 b a c k g r o u n d  check, t h e y ' v e  g o t  to p a s s  a m e n t a l  h e a l t h  s c r e e n  --

22 well, a w h o l e  b a t t e r y  of p s y c h o l o g i c a l  t e s t i n g .  Then, t h e y  g e t  to

23 d o  an  i n t e r v i e w .  If t h e y  p a s s  the i n t e r v i e w ,  we r e c o m m e n d  t h e m  to

24 g o  to the a c a d e m y .  T h e y  get t h r o u g h  t h e  s i x - w e e k s  b a s i c  ac a d e m y ,

25 t h e y  a r e  s e n t  to a f a c i l i t y  w h e r e  t h e y  h a v e  to g o  t h r o u g h  a t h r e e -

26 m o n t h  F i e l d  T r a i n i n g  O f f i c e r  Program. If t h e y  g e t  t h r o u g h  that,

27 t h e y  h a v e  to  g o  o n  a n d  c o m p l e t e  a o n e - y e a r  p r o b a t i o n a r y  p e r i o d .

28 W e  g o t  to this s y s t e m  for a r e a son. W h a t  w e  a r e  t a l k i n g

29 a b o u t  in t h i s  b i l l  is g o i n g  b a c k  to s o m e t h i n g  w h e r e  w e  are

30 b a s i c a l l y  h i r i n g  p e o p l e  off the street. A l t h o u g h  the b i l l  s a y s

31 that the s t a n d a r d s  w i l l  be the same, we  c a n n o t  f i n d  p e o p l e  that

32 m e e t  t h o s e  s t a n d a r d s  n o w  a n d  I d o n ' t  k n o w  w h e r e  we are g o i n g  to
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1 f i n d  a n o t h e r  300 p e o p l e  to s t a f f  a 1 0 0 0 - b e d  f a c i l i t y .  I just d o n ' t

2 see it.

3 E s s e n t i a l l y ,  I g u e s s  b e h i n d  all these, too, is the S t a t e

4 a s s u m e  a l l  the l i a b i l i t y  for this place. I' v e  g o t  a g o o d  f r i e n d

5 w h o  is in i n s u r a n c e ;  he's a n  i n s u r a n c e  a d j u s t e r  h e r e  in town. He

6 d i d  a s c a n  o n  the d a t a  base a r o u n d  the c o u n t r y  a n d  f o u n d  t h a t  n o n e

7 of t h e s e  p l a c e s  are c u r r e n t l y  u n d e r w r i t t e n  b y  a m a j o r  i n s u r a n c e

8 o p e r a t i o n .  T h e y  a r e  all s e l f - i n s u r e d ,  u s i n g  t h e i r  o w n  a s s e t s ;  or,

9 w h i c h  is g e n e r a l l y  the case, the g o v e r n m e n t  a g e n c y  t h e y  w o r k  f o r

10 a s s u m e s  t h e  l i a b i l i t y  for them. T h a t  is s o m e t h i n g  we n e e d  to

11 c o n s i d e r  here. Because, w h e n  y o u  p a y  less, y o u  d o  g e t  less.

12 T u r n o v e r  is g o i n g  to be high.

13 I g u e s s  we ha v e  to ask: A r e  t h e s e  p r i v a t e  s e c u r i t y

14 g u a r d s  g o i n g  to j u m p  in and b r e a k  u p  f i g h t s  i n s i d e  the f a c i l i t i e s ?

15 A n d  if t h e y  don't, is the s t a t e  g o i n g  to be s u e d  b e c a u s e  t h e y

16 d o n ' t ?

17 A r e  t h e y  g o i n g  to be w i l l i n g  t o  t e r m i n a t e  e s c a p e s ?

18 R e a l l y  t h i n k  a b o u t  w h a t  th a t  means. A r e  t h e s e  p e o p l e  g o i n g  to

19 s h u o t  s o m e b o d y  that is t r y i n g  to g e t  o v e r  t h e  f e n c e ?  I mean, a r e

2 n t h e y  r e a l l y  w i l l i n g  to do that for e i g h t  b u c k s  a n  hour, t e n  b u c k s

21 an hour, f i f t e e n  b u c k s  an h o u r  w i t h  no  b e n e f i t s ?  I d o n ' t  know. I

22 mean, w h a t  k i n d  of p e o p l e  a r e  y o u  g o i n g  to a t t r a c t  to d o  t h i s  job?

23 I g u e s s  in closing, y o u ' v e  got a lot of s t a f f  m e m b e r s  to

24 w o r k  for y o u  o n  th i s  c o m m i t t e e .  P l e a s e  a s k  t h e m  to d o  s o m e

25 r e s e a r c h .  O k a y ?  D o n ' t  just -- W a c k e n h u t  a n d  C C A  w i l l  p a i n t  a

26 very, v e r y  g o o d  p i c t u r e  of t h e s e  f a c i l i t i e s .  T h e y  w i l l  d o  a g o o d

27 s e l l i n g  j c b  o n  you, a n d  I k n o w  t h e y ' v e  g o t  a lot of g o o d

28 i n f o r m a t i o n  out there. T h e y  d o  h a v e  a lot to of f e r .  But w h a t  I

29 w o u l d  ask y o u  to d o  is to d o  some r e s e a r c h  t h r o u g h  the p e r i o d i c a l

30 indexes, c h e c k  out the n e w s p a p e r s  of t o wns w h e r e  t h e s e  f a c i l i t i e s

31 e x i s t  r i g h t  n o w  a n d  see wh a t  t h e s e  p e o p l e  h a v e  to say. I t h i n k  y o u

32 w i l l  f i n d  v/hat I've r e a d  so far -- a n d  I've r e a d  j u s t  a l i t t l e  bit
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1 - - i s  t h a t  the c i t i z e n s  in t h e s e  p l a c e s  a r e  very, v e r y  c o n c e r n e d .

2 T h e y  a r e  c o n c e r n e d  a b o u t  staff i n g ,  t h e y ' r e  c o n c e r n e d  a b o u t  e s capes.

3 T h e s e  a r e n ' t  just c o n c e r n s  a b o u t  w h a t  if, w h a t  m i g h t  happen. T h e s e

4 t h i n g s  h a v e  h a p p e n e d  there. T h e y  h a v e  h a d  a lot of v i o l e n c e  in

5 t h e s e  p l a c e s  b e c a u s e  t h e y  are u n d e r s t a f f e d ,  e x p e r i e n c e  is lacking.

6 I g u e s s  t h i s  is all I c a n  ask.

7 T h a n k s  v e r y  m u c h  f o r  y o u r  time. D o  y o u  ha. a a n y

8 q u e s t i o n s ?

9 C H A I R M A N  PORTER: Marc, t h a n k  y o u  v e r y  much.

10 R e p r e s e n t a t i v e  B u n d e ?

11 REP. BUNDE: T h a n k  you.

12 J u s t  c o r r e c t  m y  a s s u m p t i o n  if it is wrong. I u n d e r s t a n d

13 y o u r  c o n c e r n s  a b o u t  not b o o k i n g  a n d  p r e - t r i a l  a n d  a b o u t  w o m e n  a n d

14 this r a i s i n g  the costs. D i d  I u n d e r s t a n d ,  then, th a t  if y o u  as a

15 s t a t e  e m p l o y e e  w o r k e d  at a s t a t e  f a c i l i t y  that d i d n ' t  do t h ose

16 things, that t h e n  that c o s t  w o u l d  c o m e  d o w n ?

17 A N T R I M :  A b s o l u t e l y ,  a b s o l u t e l y .  Y o u  bet, y o u  bet.

18 Bec a u s e ,  w h a t  y o u ' r e  l o o k i n g  at is, a $ 1 0 7 - f i g u r e  is a n  a v e r a g e  of

19 w h a t  it c o s t s  all o u r  f a c i l i t i e s .  O b v i o u s l y ,  it is m o r e  e x p e n s i v e

20 out in B e t h e l  to op e r a t e .

21 A t  L e m o n  Creek, f o r  e xample, w e  just d i d  a r e c e n t  s t u d y

22 as p a r t  of a n e w  p r o g r a m  we s t a r t e d  o u t  there. W e  f o u n d  it w a s  $77

23 a d a y  to h o u s e  at L e m o n  Creek, a n d  that is t o t a l l y  i n c l u s i v e  of all

24 t h e s e  v a r i o u s  things, m e d i c a l  c o s t s  b e i n g  p r o b a b l y  the l a r g e s t

25 c o m p o n e n t ,  a n d  t r a n s p o r t a t i o n .  Y o u  know, t h e s e  e x p e n s e s  are

26 static. T h i s  $59 a d a y  t h a t  w e ' r e  p a y i n g  in A r i z o n a ,  that d o e s n ' t

27 c o v e r  it. O k a y ?  It d o e s  not c o v e r  it.

28 C H A I R M A N  PORTER: If that all, R e p r e s e n t a t i v e  B u n d e ?

29 REP. BUNDE: Y o u  a l s o  m e n t i o n e d ,  eight, ten, f i f t e e n

30 d o l l a r s  a n  h o u r  a n d  that y o u  h a v e  a gap. W h a t  w o u l d  y o u  h a v e  to

31 o f f e r  as a w a g e  to fill th a t  gap?

32 A N T R I M :  I w o u l d  h a v e  to o f f e r  -- I d o n ' t  w a n t  to
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1 s l i d e  out of the q u e s t i o n .  I w o u l d  h a v e  to s a y  y o u  w o u l d  h a v e  to

2 o f f e r  w h a t e v e r  it w o u l d  t a k e  to get p e o p l e  of ca l i b e r ,  of q u a l i t y .

3 I m e a n  - - I g u e s s  I h a v e  to l o o k  to the p e o p l e  we t u r n  d o w n  to fill

4 the p o s i t i o n s  we  h a v e  now. I mean, a p p a r e n t l y  the i d e a  h e r e  is

5 t h a t  w e  a r e  so g r o s s l y  o v e r p a i d  t h a t  w e ' r e  ju s t  a b i g  w h i t e

6 e l e p h a n t  t h a t  n e e d s  to be e l i m i n a t e d .  W h y  d o  we h a v e  so m a n y  o p e n

7 p o s i t i o n s ?  I g u e s s  th a t  is k i n d  o f  t h e  r h e t o r i c a l  t h i n g  I w a n t  to

8 a s k  here. I mean, it's not b e c a u s e  w e  d o n ' t  w a n t  to fill t h e s e

9 p o s i t i o n s .  B e l i e v e  me, o u r  s t a f f s  a r e  so o v e r w o r k e d .  I mean, we

10 w a n t  to g e t  p e o p l e  i n t o  t h e s e  spots, but the f o l k s  a r e  j u s t  not

11 t h e r e  in t h e  c o m m u n i t y .

12 A n d  I t h i n k  it is r e s p o n s i b l e  for us to h a v e  t h i s  --

13 p e o p l e  a r o u n d  the s t a t e  like t h e s e  s t a n d a r d s  b e c a u s e  it e l i m i n a t e s

14 a lot of things, the p o t e n t i a l  for p r i s o n e r  abuse. I mean, w e ' v e

15 g o t  g u n  t o w e r s  at o u r  f a c i l i t y .  Y o u  d o n ' t  w a n t  s o m e b o d y  t h a t  is

16 l e s s  t h a n  t o t a l l y  s t a b l e  h a n d l i n g  a .38 rifle. I ' m  sorry, t h a t ' s

17 ju s t  not a g o o d  p i c t u r e .  O k a y ?

18 S o  I g u e s s  I w o u l d  w a n t  to p a y  w h a t e v e r  it w o u l d  pay. I

19 t h i n k  w e ' r e  t h e r e  r i g h t  now. I t h i n k  w e ' r e  t h e r e  r i g h t  now.

20 REP. BUNDE: I c e r t a i n l y  d o n ' t  w a n t  y o u r  job; I

21 u n d e r s t a n d .  T h e y  w o u l d  h a v e  to p a y  m e  a g r e a t  d e a l  to do  that.

22 B u t  again, the p o s i t i o n s  a r e  u n f i l l e d ,  but y e t  y o u  s a y  y o u  a r e  at

23 th a t  l e v e l  now. S o  d o e s  it n e e d  a n o t h e r  $5 a n  h o u r ?  W h a t  d o e s  it

24 n e e d ?

25 A N T R I M :  I d o n ' t  know. I h o n e s t l y  c a n ' t  a n s w e r .

26 Sorry.

27 C H A I R M A N  PORT E R :  R e p r e s e n t a t i v e  T o o h e y ?

28 REP. T O O H E Y :  T h a n k  you.

29 W o u l d  y o u  g i v e  the a p p r o x i m a t e  s a l a r y  of a l e v e l - e n t r y

30 g u a r d  at o n e  of the f a c i l i t i e s  -- at L e m o n  Creek, a f t e r  t r a i n i n g .

31 W h a t  is the b a s e  e n t r y  s a l a r y ?

32 A N T R I M :  U h  --
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1 REP. TOOHEY: P l e a s e  a n s w e r  m y  q u e s t i o n .  N o b o d y

2 s e e m s  to w a n t  to today.

3 (Laughter)

4 A N T RIM: I w a n t  to, o k a y ?

5 (Laughter)

6 I w a n t  to answer.

7 It ' s  a R a n g e  13, is w h a t  it is.

8 REP. TOOHEY: R a n g e  13.

9 F R O M  T H E  C O M M I T T E E :  Y o u  c a n  lo o k  it u p  in the

10 s a l a r y  s c h e d u l e .

11 REP. TOOHEY: T h a t ' s  w h a t  I say, I d o n ' t  h a v e  the

12 book.

13 ANTRIM: It's a R a n g e  13 o n  the C o r r e c t i o n a l  O f f i c e r

14 s c h e d u l e .

15 REP. TOOHEY: A  R a n g e  13.

16 F R O M  T H E  C O M M I T T E E :  It's a d i f f e r e n t  s c a l e  f r o m

17 ours.

18 F R O M  T H E  C O M M I T T E E :  Oh, it is a d i f f e r e n t  s c a l e

19 t h a n  o u r s ?

20 ANTRIM: It's a R a n g e  13, a n d  it is o n  a n  8 4 - h o u r

21 w o r k w e e k .  So  it is --

22 F R O M  T H E  C O M M I T T E E :  It's d i f f e r e n t ,  the w o r k w e e k ?

23 A N T RIM: Yes.

24 F R O M  T H E  C O M M I T T E E :  Y o u ' r e  n o t  t a l k i n g  a b o u t  a

25 w h o l e  lot o f  money.

26 A N T RIM: I t h i n k  it's a b o u t  13 o r  14 b u c k s  a n  hour.

27 C H A I R M A N  PORTER: M a y b e  y o u  g u y s  c a n  c o m e  u p  w i t h

28 th a t  i n f o r m a t i o n  a n d  pa s s  it along?

29 A N T RIM: Oh, a b s o l u t e l y .  I c a n  f o r w a r d  that t o  all

30 y o u r  o f f i c e s .

31 C H A I R M A N  PORTER: L e t  m e  -- b e f o r e  we h a v e  a n y m o r e

32 q u e s t i o n s  -- let me just tell the a u d i e n c e  a n d  the p e o p l e  o n  the
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1 t e l e c o n f  e r e n c e  that it is pa s t  t h e  ti m e  t h i s  c o m m i t t e e  r u n s

2 a l r e a d y ,  a n d  I h a v e  c o n v i n c e d  m y  m e m b e r s  to st-cy h e r e  till 3:30,

3 w h i c h  is a h a l f  an h o u r  into o t h e r  c o m m i t m e n t s ,  i n c l u d i n g  m i n e  a n d

4 R e p r e s e n t a t i v e  G r e e n ' s ;  but w e  wi l l  d o  that. But that is f a r  as we

5 c a n  g o  today. W e  w i l l  c o n t i n u e  F r i d a y  w i t h  t h i s  one, s i n c e  w e  are

6 o n  s u c h  a roll. And, hopefully, a n y b o d y  th a t  c a n  be w i t h  us o n

7 F r i d a y  th a t  i s n ' t  ab l e  to t e s t i f y  t o d a y  c a n  d o  that.

8 R e p r e s e n t a t i v e  Green, g o  a h e a d  a n d  a s k  o n e  m o r e  q u e s t i o n .

9 B u t  w h a t  I a m  g o i n g  to ask a f t e r  that is, if t h e r e  is a n y b o d y  here

10 in J u n e a u  that is h e r e  from o u t - o f - t o w n  to t e s t i f y  on  t h i s  b i l l  --

11 a f t e r  this q u e s t i o n  -- p l e a s e  r aise y o u r  h a n d  a n d  I w i l l  t r y  to get

12 y o u  in a n d  o u t  so that y o u  c a n  go.

13 REP. GREEN: Y o u  m e n t i o n e d  -- a n d  I a m  s u r e  th i s  c a n

14 be  a c c o m p l i s h e d  -- the d i f f e r e n c e  b e t w e e n  the co s t  that is b e i n g

15 s h o w n  for i n c a r c e r a t i o n  n o w  o u t - o f - s t a t e  a n d  w h a t  the a d d i t i o n a l

16 m e d i c a l  a n d  t r a n s p o r t a t i o n ,  w h a t  that b o i l s  d o w n  to. W a s  that like

17 a f i v e - d o l l a r  or  a f i f t e e n - d o l l a x  bid, s o m e  r a t i o n a l  n u m b e r  th a t  we

18 c o u l d  a d d  o n t o  s h i p p i n g  t h e m  o u t s i d e r

19 I k n o w  y o u  m a y  not h a v e  it nov., but c a n  y o u  g e t  that for

20 us?

21 A N T R I M :  I c a n  p r o b a b l y  g e t  th a t  for you, yes, I

22 co u l d .  Yes, R e p r e s e n t a t i v e  Green.

23 REP. GREEN: W e ' v e  b e e n  d o i n g  it, so  --

24 A N T R I M :  Yeah, okay. I w i l l  t r y  to get t h a t  to  y o u

25 as s o o n  as I can.

26 REP. GREEN: Okay.

27 A N T R I M :  T h a n k  y o u  again.

28 C H A I R M A N  PORTER: Marc, t h a n k  y o u  v e r y  much.

29 (end of e x c e r p t / b h c )

30

31

32
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1
1 E X C E R P T S  O F  T E S T I M O N Y

2 L E G I S L A T I V E  T E L E C O N F E R E N C E  1 / 3 1 / 9 6  a n d  2 / 2 / 9 6

3 RE: H B 4 2 8  A N D  H B 4 2 9

4

5 D A Y  1

6 (Tape 1, R2587, 3:25 p.m.)

7 C H A I R M A N  PORTER: Okay. W e ' v e  g o t  t e n  m i n u t e s .

8 W h a t  I w i l l  t r y  to do is a s k  - - g o  a r o u n d  the s t a t e  here, a n d  in

9 t e n  m i n u t e s  a s k  if y o u  c o u l d  just k e e p  y o u r  c o m m e n t s  to a b o u t  t w o

10 m i n u t e s .  A n d  w e  wi l l  first s t a r t  just at the top of m y  list, we

11 ha v e  G a r y  S a m p s o n  in Seward.

12 Gary, a r e  y o u  s t i l l  there?

13 SAM P S O N :  Yes, I am.

14 C H A I R M A N  PORTER: Gary, c o u l d  we  h a v e  y o u r  t e s t i m o n y

15 a n d  y o u r  a f f i l i a t i o n ,  please.

16 T E S T I M O N Y  O F  G A R Y  SAMPSON, COII, A S E A / A F S C M E  L o c a l  52

17 S A M P S O N :  Yes. M y  na m e  is G a r y  S a m p s o n .  I a m  t h e

18 C o r r e c t i o n s  R e p r e s e n t a t i v e  for the A l a s k a  S t a t e  E m p l o y e e s

19 A s s o c i a t i o n .

20 T h e  i n t r o d u c t i o n  of t h e s e  b i l l s  is a c a u s e  of g r e a t  a l a r m

21 for us, a n d  s h o u l d  be for all c i t i z e n s  of t h e  state. A s  we  s e e  the

22 c o s t s  of p r i s o n s ' s  o p e r a t i o n s  r i s i n g  e v e r y w h e r e  a c r o s s  the cou n t r y ,

23 w e  r e a l i z e  that t h e r e  is n o  quick, c h e a p  fix for c o r r e c t i o n a l

24 p r o b l e m s .  T h e  d e s i r e  to cut costs, h o w e v e r ,  s h o u l d  not be, c a n n o t

25 b e  the p r i m a r y  c o n c e r n  of C o r r e c t i o n s .  Q u a l i t y  of s ervice, s a f e t y

26 a n d  s e c u r i t y  m u s t  be the p r i m a r y  c o n c e r n s .

27 I've t r a v e l e d  t h r o u g h o u t  the c o u n t r y  t a l k i n g  to

28 C o r r e c t i o n a l  o f f i c i a l s  a n d  I a m  c o n f i d e n t  to s t a t e  that the q u a l i t y

29 of s e r v i c e  p r o v i d e d  by  the A l a s k a  D e p a r t m e n t  of C o r r e c t i o n s  is the

30 be s t  in the c o u n t r y .  T h e y  o p e r a t e  a safe, s e c u r e  p r i s o n  system,

31 w h i c h  is f r e e  of c o r r u p t i o n ,  a n d  t r eat the p r i s o n e r s  h u m a n e l y ,  a n d

32 has a v e r y  h i g h  c a l i b e r  e m p l o y e e .  It is d o u b t f u l  that t h i s
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1 s t a n d a r d  w i l l  b e  m a t c h e d  b y  a n y  p r i v a t e  c o m p a n y .  I n c i d e n t s  in

2 p r i v a t e  f a c i l i t i e s  a c r o s s  the c o u n t r y  r e q u i r e  that y o u  l o o k  b e y o n d

3 the p i e - i n - t h e - s k y  s a l e s  p i t c h e s  of p r i v a t e  c o r p o r a t i o n s .  Y o u  n e e d

4 to l o o k  at t h e  facts.

5 T h r o u g h o u t  the c o u n t r y  it has b e e n  n o t e d  that p r i v a t e l y

6 r u n  f a c i l i t i e s  are .frequently c o m p r o m i s e d  o n  s e c u r i t y  in an e f f o r t

7 to m a x i m i z e  p r o f i t .  S i n c e  l a b o r  m a k e s  u p  a b o u t  60 p e r c e n t  of the

8 o p e r a t i o n a l  c o s t s  of a c o r r e c t i o n a l  facil i t y ,  r e d u c i n g  s t a f f  a n d

9 l i m i t i n g  t r a i n i n g  s e e m s  to be  a v i t a l  p a r t  of the s t r a t e g y  of

10 p r i v a t e  c o r p o r a t i o n s  that o p e r a t e  p r i s o n s .  T h e r e  are o f t e n

11 d r a m a t i c  i n c r e a s e s  in e s c a p e s  a n d  a s s a u l t s  in p r i v a t e l y  r u n

12 f a c i l i t i e s .  T h i s  is c a u s e d  b y  the lack of s u f f i c i e n t ,  w e l l - t r a i n e d

13 a n d  c o m p e t e n t  e m p l o y e e s ,  a g a i n  in a n  a t t e m p t  to i n c r e a s e  p r o f i t s  at

14 the p u b l i c  e x p e n s e .  It is not p o s s i b l e  to r e d u c e  l a b o r  c o s t

15 w i t h o u t  d e b a s i n g  the q u a l i t y  of the w o r k f o r c e  and, w i t h  it, the

16 c o n d i t i o n s  of c o n f i n e m e n t  for p r i s o n e r s .  In a n  e f f o r t  to r e d u c e

17 costs, i n m a t e s  s e r v i c e s  a r e  cut, o f t e n  in v i o l a t i o n  of the

18 c o n t r a c t s  w h i c h  t h e y  ha v e  m a d e  w i t h  the state. T h e s e  p r o g r a m s  a r e

19 o f t e n  e s s e n t i a l  for the r e f o r m a t i o n  of p r i s o n e r s .  M a n y  times,

20 i n m a t e  m e d i c a l  s e r v i c e s  h a v e  b e e n  cut, w h i c h  h a v e  led to m a n y

21 l a w s u i t s .

22 O n  t o p  of a l l  this is the b a s i c  fact that t h e r e  is l i t t l e

23 e v i d e n c e  t h a t  a p r i v a t e l y  run f a c i l i t y  s a v e s  a n y  m o n e y  o v e r  a

24 p u b l i c l y  r u n  f a c i l i t y .  N u m e r o u s  s t u d i e s  b y  the N a t i o n a l  I n s t i t u t e

25 of J u s t i c e ,  the N a t i o n a l  I n s t i t u t e  of C o r r e c t i o n s ,  the G e n e r a l

26 A c c o u n t i n g  O f f i c e  a m o n g  others, h a v e  c o n c l u d e d  that t h e r e  w e r e  n o

27 s i g n i f i c a n t  s a v i n g s  in g o i n g  p r i v a t e .  A n d  in fact, m a n y  p r i v a t e

28 p r i s o n s  m a y  w e l l  c o s t  m o r e  in the l o n g  run, not o n l y  in d o l l a r s  but

29 a l s o  in the h e a l t h  a n d  s a f e t y  of p r i s o n  s t a f f  a n d  o t h e r  l a w

30 e n f o r c e m e n t  o f f i c e r s .

31 R e m e m b e r  that the p r i m a r y  p u r p o s e  of C o r r e c t i o n s  is to

32 p r o v i d e  a p u b l i c  s e r v i c e  a n d  to p r o v i d e  for the p u b l i c  s e c u r i t y .

2
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T h e  p r i m a r y  p u r p o s e  of a p r i v a t e  c o m p a n y  is to m a k e  a p r o f i t ;  a n d  

t h e s e  two p u r p o s e s  are c o n t r a d i c t o r y .  T h e  o n e  h a s  s e r v e d  o u r  

c i t i z e n s  well; the o t h e r  w i l l  p u t  o u r  s o c i e t y  in j e o p a r d y .

A s  we h a v e  i n d i cated, o u r  o r g a n i z a t i o n ,  A S E A  a n d  AFSCME, 

w i l l  be h a p p y  to w o r k  w i t h  y o u  in p r o v i d i n g  a l t e r n a t i v e s  that m a y  

be a m o r e  v i a b l e  s o l u t i o n  to the p r o b l e m  t h a n  l o o k i n g  to p r i v a t e  

c o m p a n i e s .

T h a n k  y o u  v e r y  much.

C H A I R M A N  P O R TER: T h a n k  you, Gary.

(end o f  e x c e r p t / b h c )

3
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1 T e s t i m o n y  p r e s e n t e d  via

2 L e g i s l a t i v e  T e l e c o n f e r e n c e

3 F e b r u a r y  2, 1996

4

5 O F F ICER DAMRON: M y  name is G a r y  Damron. I am

6 c u r r e n t l y  a Correctional O f f i c e r  III at Hiland M o u n t a i n

7 C o r r e c t i o n a l  Center. I am the shift s u p e r v i s o r  there. I have ten

8 y e a r s  wi t h  the Department of Corrections, and t o day I a m  here on

9 beha.lf of the 800 members of ASEA, and n e a r l y  75,000 Cor r e c t i o n a l

10 O f f i c e r s  of AF S C M E  in AF S C M E  C orrections United.

11 If you will indulge me for a few minutes, I w o u l d  like to

12 gi v e  the Commi t t e e  a brief h i s t o r y  lesson o n  p r i v a t i z a t i o n  in the

13 C o r r e c t i o n s  arena. It has a long h i s t o r y  of failure. And as

14 s o m e o n e  spoke on Wednesday, we either have to r e m e m b e r  h i s t o r y  or

15 we are d o o m e d  to repeat it.

16 In 1780 the Walnut Street Jail in P h i l a d e l p h i a  was o p e n e d

17 b y  the C h u r c h  of Pennsylvania. T h e n  about: 1810 it had to be taken

18 o v e r  b y  the ci t y  because of abuses against prisoners.

19 L o u i siana was the first state in the m i d - l 8 0 0 s  to

20 p r i v a t i z e  a prison. It is now k nown as A n g o l a  and, as you know, it

21 is run b y  the State of Louisiana.

22 N e w  York's most prominent prisons, b o t h  A u b u r n  a n d  Sing-

23 S i n g  w e r e  once priv a t e  facilities run by companies. In the late

24 1880s p r i v a t e  prisons were so popular, they were the norm, not the

25 exception. But around 1900, due to the a b use c o m p l a i n t s  from the

26 p r i v a t e  sector, both business and labor, the states w e r e  forced to

27 accept r e s p o n s i b i l i t y  from the private c o m p a n i e s  to m a n a g e  and

28 o p e r a t e  these facilities. That's our h i s t o r y  lesson; we kn o w  that.

29 We a l s o  k n o w  that we're thinking about d o i n g  it again.

30 S o m e  of the things about p r i v a t i z a t i o n  that I w o u l d  like

31 to p oint out is (1) there is a v e r y  subst a n t i a l  c o nflict of

32 interest for a private company to run a p u b l i c  prison. The first
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1 is t h a t  the s t a t e  is c h a r g e d  b y  the A l a s k a  C o n s t i t u t i o n  w i t h  the

2 r e f o r m a t i o n  of the o f f e n d e r  a n d  d e t e r r e n c e .  T h e  p r i v a t e  c o m p a n i e s

3 w a n t  to k e e p  t h e  c ells full, to k e e p  p r o f i t s  up. Wh a t  i n c e n t i v e  is

4 t h e r e  f o r  t h e m  to run q u a l i t y  r e h a b i l i t a t i o n  p r o g r a m s ?  Well,

5 t h e r e ' s  not. Because, if y o u  r e f o r m  the offender, he o r  she

6 b e c o m e s  a p r o d u c t i v e  m e m b e r  of s o c i e t y  a n d  y o u  l o s e  y o u r  revenue.

7 T h e  o t h e r  t h i n g  is, r e h a b i l i t a t i o n  p r o g r a m s  are v e r y  e x p e n s i v e .

8 A n o t h e r  c o n f l i c t  of i n t e r e s t  c o m e s  to d i s c i p l i n a r y

9 p r o b l e m s  i n s i d e  of prisons. One of o u r  be s t  m a n a g e m e n t  t o o l s  that

10 we h a v e  t o d a y  is the f o r f e i t u r e  of s t a t u t o r y  g o o d  time, If I we r e

11 r u n n i n g  a p r i v a t e  p r i s o n  a n d  I t h o u g h t  I c o u l d  t a k e  a f e w  d a y s  or

12 a f e w  m o n t h s  a w a y  from a p r i s o n e r  a n d  k e e p  h i m  in m y  jail, I w o u l d

13 j u m p  o n  it in a hea r t b e a t .  It m e a n s  m o r e  money.

14 I w o u l d  like to ta l k  to y o u  a l i t t l e  bit, too, a b o u t  the

15 t w o  c o m p a n i e s  th a t  se e m  to be at the f o r e f r o n t  of A l a s k a ' s

16 p r i v a t i z a t i o n  efforts, W a c k e n h u t  a n d  CCA.

17 W a c k e n h u t  ru n s  the S a v a n n a h  R i v e r  a n d  R o c k  F l a t s  N u c l e a r

18 T e s t  F a c i l i t i e s .  The e m p l o y e e s  t h ere h a v e  b e e n  u s e d  to r e p r e s s

19 p e a c e f u l  d e m o n s t r a t i o n s  a n d  g a t h e r  intell i g e n c e ,  q u o t e / u n q u o t e ,  on

20 U.S. c i t i z e n s .  A n d  we all k n o w  a b o u t  t h e i r  r e p u t a t i o n  in Alaska.

21 U n l i c e n s e d  i n v e s t i g a t o r s  in A l a s k a  w e r e  us e d  to q u i e t  A l y e s k a

22 P i p e l i n e  S e r v i c e  C o m p a n y  c r itics. T h e y  b r o k e  the law in t h r e e

23 states, a n d  t h e y  e v e n  we n t  so far to i n v e s t i g a t e  a U.S.

24 C o n g r e s s m a n .

25 CCA, o n  the o t h e r  hand, w h i l e  not d o i n g  this k i n d  of

26 a c t i v i t y ,  w a s  l i n k e d  to p o s s i b l e  c o r r u p t i o n  o v e r  its r e l a t i o n s h i p

27 to s t a t e  a n d  l o cal o f f i c i a l s  in its ho m e  s t a t e  of T e n n e s s e e .  A

28 U.S. A t t o r n e y  in N a s h v i l l e  is c u r r e n t l y  i n v e s t i g a t i n g  c h a r g e s  of a

29 b r i b e r y  k i c k - b a c k  s u r r o u n d i n g  a $1 m i l l i o n  c o n t r a c t  to C C A  to

30 o p e r a t e  the S o u t h c e n t r a l  C o r r e c t i o n a l  C e n t e r  in P i p eville,

31 T e n n e s s e e .

32 C H A I R M A N  PORTER: Gary, can y o u  h e a r  me?
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1 O F F I C E R  DAMRON: Yes, sir.

2 C H A I R M A N  PORTER: I a m  g o i n g  to h a v e  t o  a s k  y o u  to

3 s u m m a r i z e .  Y o u  a r e  l i t t l e  o v e r  the t h r e e  m i n u t e s  a l ready.

4 O F F I C E R  DAMRON: Well, b a s i c a l l y ,  m y  p r e s e n t a t i o n

5 t o d a y  is that this is m a j o r  p u b l i c  p o l i c y  shift; t h e r e  is no s a f e

6 p u b l i c  i n t e r e s t  in p r i v a t i z i n g  o u r  f a c i l i t i e s .

7 T h a n k  y o u .

8 C H A R L E S  L. O ' C O N N E L L  (Busi n e s s  M a n a g e r  for

9 A S E A / A F S C M E  L o c a l  52) : C h a i r m a n  Porter, we w i l l  g i v e  y o u  the

10 r e m a i n d e r  of his t e s t i m o n y  in w r i t i n g  tomor r o w .

11 C H A I R M A N  PORTER: T h a t  w i l l  b e  fine. W e  ha v e  -- the

12 fax n u m b e r  s h o u l d  be t h e r e  for y o u  to o b t a i n .  J u s t  s e n d  it to the

13 J u d i c i a r y  C o m m i t t e e  f a x  numbei h e r e  in J u n e a u

14 O ' C O N N E L L :  T h a n k  you.

15 C H A I R M A N  PORTER: -- y o u r  t e s t i m o n y  a n d  a n y o n e

16 e l s e ' s  that h a d  it in writing, th a t  w o u l d  l i k e  it to be p a r t  of the

17 record.

18 (Follows is w r i t t e n  t e s t i m o n y  "in p r o g r e s s , "

19 to c o m p l e t e  O f f i c e r  D a m r o n ' s  p r e s e n t a t i o n

20 to the J u d i c i a r y  C o m mittee)

21 O F F I C E R  DAMRON: In 1992 the S t a t e  of T e n n e s s e e

22 a w a r d e d  a $60 m i l l i o n  c o n t r a c t  f o r  a p r i s o n  in W a y n e  County,

23 T e n n e s s e e .  T h i s  w a s  $10 m i l l i o n  h i g h e r  t h a n  the o t h e r  bidder. The

24 T e n n e s s e e - b a s e d  c o m p a n y  r e c e i v e d  the c o n t r a c t  t h r o u g h  a p r o c e s s

25 that a l l o w s  a f a v o r e d  b u s i n e s s  to s c o r e  h i g h  e n o u g h  o n  the p r o p o s a l

26 to w i n  a contract, e v e n  if it o f f e r s  the h i g h e s t  bid.

27 A n d  n o w  I w o u l d  li k e  to get in t o  p r i v a t e  p r i s o n

28 p e r f o r m a n c e .  T h e  co s t  s a v i n g s  of p r i v a t e  p r i s o n s  is n e g l i g i b l e  at

29 best, if t h e r e  is a n y  at all. In 1985 the N a t i o n a l  I n s t i t u t e  of

30 C o r r e c t i o n s  a n d  the A m e r i c a n  C o r r e c t i o n a l  A s s o c i a t i o n  a u d i t e d  two

31 F l o r i d a  y o u t h f u l  o f f e n d e r  p r i s o n s .  O n e  w a s  r u n  b y  the E c k e r d

32 F o u n d a t i o n ,  as p r i v a t e  f o r - p r o f i t  c o r p o r a t i o n ,  a n d  o n e  w a s  run b y
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1 the S t a t e  o f  Florida. The r e s u l t s  of the N I C  a n d  A C A  a u d i t  w e r e

2 that t h e r e  was, "No s i g n i f i c a n t  r e d u c t i o n  in costs."

3 A n d  in 1989 the N a t i o n a l  I n s t i t u t e  of J u s t i c e  a n d  the

4 U r b a n  I n s t i t u t e  s t u d i e d  the Bla c k b u r n ,  Kentucky, C o r r e c t i o n s

5 C o m p l e x  a n d  the M a r i o n  A d j u s t m e n t  C e n t e r  run b y  the U. S.

6 C o r r e c t i o n s  Co-.poration. C o s t s  w e r e  the same, d e s p i t e  the fact

7 that M a r i o n  r e c e i v e d  o n l y  m o d e l  p r i s o n e r s .  Th i s  was a l s o  d e s p i t e

8 of the f a c t  t h a t  M a r i o n  p a i d  s t a f f  less a n d  g a v e  f e w e r  b e n e f i t s .

9 T h e  C C A  in the S t a t e  of T e n n e s s e e  a u d i t  in 1995 r e p o r t e d

10 that the co s t  s a v i n g s  was o n l y  a b o u t  1% b e t w e e n  the C C A  f a c i l i t y

11 (Marion) a n d  the s t a t e - o p e r a t e d  f a c i l i t y  (Blackburn).

12 D e n n i s  Colombo, C r i m i n a l  J u s t i c e  P r o f e s s o r  of A r i z o n a

13 S t a t e  U n i v e r s i t y  states, "Private p r i s o n s  m a y  we l l  cost m o r e  in the

14 l o n g  run, not o n l y  in t e rms of t a x p a y e r  but a l s o  in the h e a l t h  a n d

15 s a f e t y  of p r i s o n  s t aff and o t h e r  law e n f o r c e m e n t  o f f i c e r s . "  T h i s

16 is f r o m  T h e  C h r i s t i a n  S c i e n c e  M o n i t o r .

17 Now, to security, escapes, a n d  p u b l i c  safety. T h e  C C A

18 H a m i l t o n  County, Tennessee, P e nal F a r m  in 1985 to 1986 h a d  64

19 p r i s o n e r s  e s c a p e  f r o m  the f a c i l i t y  a n d  r o a d  crews. In 1989 the C C A

20 H e r n a n d o  County, Florida, Jail, f r o m  J u n e  1989 to J a n u a r y  1990 h a d

21 7 e s c a p e s .  T h e  C C A  B a y  County, Florida, Jail in 1989 h a d  5

22 escapes, i n c l u d i n g  1 m a x i m u m  s e c u r i t y  prisoner, l e a v i n g  the

23 St. P e t e r s b u r g  T i m e s  to remark, "The B a y  C o u n t y  e p i s o d e  has yet

24 a n o t h e r  q u e s t i o n  m a r k  a b out p r i s o n s  a n d  p r o f i t s . "  1992, in the

25 S o u t h c e n t r a l  C o r r e c t i o n a l  Center, W a y n e  County, T e n n e s s e e  (a m e d i u m

26 s e c u r i t y  facil i t y ,  a n d  t h a t ' s  what t h e y  wa n t  to b u i l d  here), t h e r e

27 w a s  o n e  s t a b b i n g  w h i c h  k i l l e d  one p r i s o n e r  a n d  s e r i o u s l y  i n j u r e d

28 two o t h e r s .  A  h a n d g u n  was f o u n d  d u r i n g  a r o u t i n e  search, a n d  t h e y

29 h a d  e i g h t  e s c a p e s  b e t w e e n  M a r c h  a n d  O c t o b e r  of 1992.

30 A  1995 audit of the C l i f t o n  Prison, v e r s u s  t w o  s tate

31 f a c i l i t i e s  in T e n n e s s e e ,  t here w e r e  214 i n c i d e n t s  of i n j u r y  o v e r  a

32 1 5 - m o n t h  p e r i o d  v e r s u s  72 in the two o t h e r  f a c i l i t i e s  combined.
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1 T h e  r e p o r t  a l s o  s t a t e d  that the C C A  s taff u s e d  f o r c e  m o r e  often:

2 3 0 i n c i d e n t s  in  the C C A  f a c i l i t y  v e r s u s  10 in the o c h e r  two

3 f a c i l i t i e s  combi n e d .

4 A n d  just r e c e n t l y  in E l i z a b e t h t o w n ,  N e w  Jersey, at the

5 I m m i g r a t i o n  D e t e n t i o n  Center, t h e r e  w a s  a riot. T h e  G A O  laid the

6 c a u s e  of the riot to p o o r  staffing, a b u s e  a n d  m i s t r e a t m e n t  b y  the

7 r e n t - a - g u a r d s , a n d  c o s t - c u t t i n g  in b a s i c  h u m a n  services, s u c h  as

8 q u a l i t y  f o o d  s e r v i c e  a n d  p o o r  h e a l t h  care.

9 A l a s k a  C o r r e c t i o n a l  O f f i c e r s  are C l a s s  I e m p l o y e e s  a n d

10 h a v e  no r i g h t  to strike. W e  h a v e  to c o m e  to work, r e g a r d l e s s  of

11 the c i r c u m s t a n c e s .  Is that g o i n g  to be a p p l i c a b l e  to p r i v a t e

12 e m p l o y e e s ?  I h e a r d  a b o u t  a n o - s t r i k e  c l a u s e  in t h e i r  contr a c t ,  but

13 I d o n ' t  s e e  h o w  u n d e r  the N a t i o n a l  L a b o r  R e l a t i o n s  Act s o m e o n e  c a n

14 i m p l e m e n t  that.

15 A n d  w h a t  h a p p e n s  in a n  a d v e r s e  j o b  a c t i o n  for a r i o t  in

16 A l a s k a ?  W h o  is g o i n g  to r e s p o n d ?  It is g o i n g  to be o t h e r  S t a t e

17 C 0 s  f r o m  a r o u n d  the state,- the N a t i o n a l  Guard; the T r o o p e r s ;  and,

18 if t h i s  f a c i l i t y  is b u i l t  in A n c h o r a g e ,  the A n c h o r a g e  P o l i c e

19 D e p a r t m e n t .  D o  t h e y  h a v e  su c h  a t r a i n i n g  c o n t i n g e n t ?  I d o n ' t

20 b e l i e v e  so.

21 I w a n t  to m o v e  o n  to s o m e  c o m m e n t s  a b out s t a f f i n g  p r i v a t e

22 f a c i l i t i e s ,  a n d  so m e  a u d i t s  a n d  t h i n g s  like that that w e r e  b r o u g h t

23 t o  m y  a t t e n t i o n .

24 In 1990 an  a u d i t  b y  the S t a t e  of T e x a s  of four

25 c o r r e c t i o n a l  c o r p o r a t i o n s  of A m e r i c a n  a n d  W a c k e n h u t  f a c i l i t i e s

26 stated, " U n d e r s t a f f i n g  is a m a j o r  p r o b l e m . "  At the H e r n a n d o  C o u n t y

27 Jail, w h e n  C o r r e c t i o n s  C o r p o r a t i o n  of A m e r i c a  to o k  over, t h e y

28 s l a s h e d  s t a f f  b y  17%, c u t t i n g  the s t a f f  of 94 C o r r e c t i o n a l  O f f i c e r s

29 to 78. T h e  N a t i o n a l  I n s t i t u t e  of C o r r e c t i o n s  s t a t e d  that a m i n i m u m

30 of 10 n e w  C o r r e c t i o n a l  O f f i c e r s  n e e d e d  to be h i r e d  to me e t  e v e n  the

31 m i n i m u m  s t a n d a r d .

32 O n  W e d n e s d a y  y o u  h e a r d  Sgt. Antrim, of the L e m o n  C r e e k

. 07
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1 C o r r e c t i o n a l  Center, t a l k  a b o u t  what y o u  are not g o i n g  to get; and

2 1 w i l l  b r i e f l y  t o u c h  on those, and I h a v e  some m o r e  to a d d  to that.

3 ©  Y o u  are not g o i n g  to h a v e  m e n t a l  h e a l t h  p r i s o n e r s

4 n e e d i n g  t r e a t m e n t  g o i n g  to this f a c i l i t y  b e c a u s e  it is

5 too c o s t - p r o h i b i t i v e .

6 »  Y o u  are not g o i n g  to have p r e - t r i a l  p r i s o n e r s  for

7 two r easons: (1) It's too expensive, a n d  (2) t h e y  are

8 not yet c l a s s i f i e d .  (And b y  Bill 428, t h e y  are not

9 c l a s s i f i e d  y e t  w h e n  t h e y  are p r e-trial.)

10 ® Yo u  a r e  not g o i n g  to ha v e  m i s d e m e a n a n t s  B i m p l y

11 b e c a u s e  t h e y  are too e x p e n s i v e  a n d  t h e y  are t o o  s h o r t  -

12 term. T h e r e  are m a n y  d i f f e r e n t  t h i n g s  that n e e d  to be

13 t a k e n  c a r e  of in t e r m s  of m i s d e m e a n a n t s .  O n e  of t h o s e  is

14 t i m e - a c c o u n t i n g ,  a n d  that is a v e r y  t i m e - c o n s u m i n g  task.

15 •  Y o u  are not g o i n g  to h a v e  booking. Y o u  a r e  not

16 g o i n g  to h a v e  g e r i a t r i c  patients, w h i c h  is the s e c ond-

17 l a r g e s t  g r o w i n g  o f f e n d e r  p o p u l a t i o n  that w e  h a v e  right

18 now.

19 •  Y o u  are not g o i n g  to ha v e  c h r o n i c a l l y  ill people,

20 p e o p l e  w i t h  cancer, p e o p l e  w i t h  asthma, t h i n g s  li k e  that

21 b e c a u s e  t h e  m e d i c a l  t r e a t m e n t  is so e x p e n s i v e .

22 •  Y o u  a r e  not g o i n g  to h a v e  p r i s o n e r s  w h o  n e e d

23 d e t o x i f i c a t i o n ,  b e c a u s e  that is e x p e n s i v e  a n d  it is

24 d a n g e r o u s .  Pe o p l e  c o m i n g  off d r u g s  a n d  a l c o h o l  d o  w e i r d

25 things, t h e y  fight, etc.

26 •  Y o u  a r e  not g o i n g  to h a v e  m a x i m u m  s e c u r i t y

27 p r i s o n e r s .  T h a t ' s  b e e n  r u l e d  out b y  th i s  bi l l

28 s p e c i f i c a l l y .  M a n y  p r i s o n e r s  just c o m i n g  i n t o  th i s

29 s y s t e m  are a l s o  g o i n g  to be c l a s s i f i e d  m a x i m u m  s e c u r i t y

30 for s e v e r a l  reasons.

31 •  Y o u  are not g o i n g  to have females. W h e n  I left my

32 s h i f t  T h u r s d a y  m o r n i n g  at H i l a n d  M o u n t a i n  C o r r e c t i o n a l

Testimony of Cary Damron
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1 Center, t h e r e  w e r e  65 f e m a l e  p r i s o n e r s  h o u s e d  there.

2 T w e l v e  a r e  pregnant, a n d  o f  t h e s e  all w e r e  h i g h - r i s k

3 p r e g n a n c i e s  due to the l i f e s t y l e  of the p r i s o n e r

4 p o p u l a t i o n .

5 ©  Y o u  a r e  not g o i n g  to h a v e  s e x  o f f e n d e r  t r e a t m e n t  at

6 th i s  plant, b e c a u s e  s e x  o f f e n d e r  t r e a t m e n t  is very, v e r y

7 e x p e n s i v e .

8 T h e  im p a c t  u p o n  e m p l o y e e s  is g r e a t . Y o u  h a v e  r e d u c e d

9 s a l a r i e s  a n d  b e n e f i t s  for p r i v a t e  prisons, a n d  y o u  are c o m p r i s i n g

10 o n  the q u a l i t y  o f  employees.

11 I w o u l d  like to tell y o u  some t h i n g s  that AFSCME, a s e a ,

12 a n d  o u r  m e m b e r s  feel that A l a s k a  d o e s  not need, a n d  t h e s e  are a l s o

13 m y  p e r s o n a l  v i e w s  -- take t h e m  as y o u  will.

14 W h a t  A l a s k a  d o e s n ' t  n e e d  is a 1 0 0 0 - b e d  f a c i l i t y  that

15 w o n ' t  s e r v e  the n e e d s  of the B u s h  a n d  o u t l y i n g  c o m m u n i t i e s .  It

16 w o n ' t  h o u s e  p r i s o n e r s  that n e e d  booking, intake, m e n t a l  h e a l t h

17 tre a t m e n t ,  d e t o x i f i c a t i o n ,  l o n g - t e r m  m e d i c a l  care, o r  s e x  o f f e n d e r

18 t r e a t m e n t ;  a n d  it w o n ' t  h o l d  p r i s o n e r s  that are p r e - t r i a l ,

19 m i s d e m e a n a n t s ,  g e r i a t r i c ,  m a x i m u m  security, or female. Wh a t  y o u

20 w i l l  h a v e  is a 1 0 0 0 -bed e m p t y  prison.

21 W h a t  A l a s k a  do e s  need, however, is e x p a n s i o n  of e x i s t i n g

22 f a c i l i t i e s .  T h i s  leads to s e v e r a l  co s t  reductions, i n c l u d i n g

23 r e d u c e d  c a p i t a l  costs, r e d u c e d  t r a n s p o r t a t i o n  costs, b e t t e r  u s e  of

24 c u r r e n t  staff i n g ,  a n d  it b r i n g s  a b o u t  an econe ay of scale.

25 T h e  s e c o n d  t h i n g  we n e e d  is a n e w  p r e - t r i a l  d e t e n t i o n

26 c e n t e r  in A n c h o r a g e  to r e p l a c e  the S i x t h  A v e n u e  Jail.

27 A n d  h e r e  are some t h i n g s  that I feel that A l a s k a  a l r e a d y

28 has. A l a s k a  h a s  a m o d e l  s y s t e m  for the r e s t  of the nation. We

29 h a v e  v e r y  f e w  e s capes. We hav^e o v e r c r o w d i n g ,  b u t  it is s t ill not

30 to  the e x t e n t  of o t h e r  systems. We h a v e  a w e l l - t r a i n e d ,  educated,

31 a n d  m o t i v a t e d  staff, b o t h  in C o r r e c t i o n a l  S t a f f  a n d  A d m i n i s t r a t i v e

32 S u p p o r t .  We h a v e  a n  e x c e l l e n t  r e h a b i l i t a t i o n  pr o g r a m .  We  h a v e  the

Testimony of  Cary Damron
before  Che J u d i c i a r y  Committee
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s ex o f f e n d e r  treatment p r o g r a m s  at H i l a n d  M o u n t a i n  a n d  L e m o n  Creek 

C orr e c t i o n a l  Centers, for w h i c h  the H i l a n d  p r o g r a m  is the m o del for 

the rest of the nation. We have d r u g  and alcohol t r e a t m e n t  that 

are second to none. T h e s e  are also p r o v i d e d  by contractors. We 

have v o c a t i o n a l  e d u c a t i o n a l  training. We have several

a p p r e n t i c e s h i p  programs, i n c l u d i n g  a b a k e r y  in Palmer, metal 

w o r k i n g  and f u r n i t u r e - m a k i n g  shops in S e w a r d  and Kenai, and we have 

sewage t r e a t m e n t  plants w h e r e  p r i s o n e r s  are lea r n i n g  h o w  to handle 

w aste w a ter at b o t h  Pa l m e r  and H i l a n d  M o u n t a i n  C o r r e c t i o n a l  Center.

We a l s o  have a model p r i s o n  i n d u s t r y  program. S e v e r a l  of 

the industries i n c l u d e d  there are meatpacking, laundry, c l o t h i n g  

m a n u f a c t u r i n g  in Fairbanks, and m e tal and f u r n i t u r e - m a k i n g  in 

S e w a r d  and Kenai.

We have a safe system. We had no h o m i c i d e s  b y  prisoner- 

on-prisoner, p r i s o n e r - o n - s t a f f , a n d  w e've had no staff t e r m i n a t e  

p r i s o n e r  life in o u r  history. We have v e r y  few p r i s o n e r  as s a u l t s  

on o t h e r  prisoners, and we have v e r y  few p r i s o n e r  as s a u l t s  on 

staff.

In conclusion, I w o u l d  like to s a y  that p r i v a t i z a t i o n  is 

not the answer, despite the rush to that arena. One t h o u s a n d  beds 

in A n c h o r a g e  will still not solve our problem; it will be empty. 

T r a n s p o r t a t i o n  costs from the Bush for s e n t e n c e d  p r i s o n e r s  to the 

A n c h o r a g e  area is e x o rbitant a n d  n e e d s  to be considered.

It will not reduce the l i a b i l i t y  of the State. W h e n  we 

incarcerate someone, it doesn't m a t t e r  w h e t h e r  it is a p r i v a t e  

f ac i l i t y  or a p u b l i c  facility. The state is still liable for the 

care and c u s t o d y  of that prisoner.

What is n e e d e d  is a n e w  state jail in Anchorage. It is 

c o s t - effective. It will accept all prisoners, and it is 

c o n s i d e r a b l y  s m a l l e r  than 1000 beds. We d e s p e r a t e l y  need e x p a n s i o n  

of e x i s t i n g  facilities, to meet the regional n e eds of the State, 

s p e c i f i c a l l y  in Bethel, Nome, Mat-Su, and the A n c h o r a g e  area.

Testimony of Gary Damron
be f o re  the J u d i c ia r y  Committee

Re: HB429 and 42$



FEB 0 3 ’ 96 11:42  FR RSEfi/ ftFSCrr 10 52 907 277 5206 TO 19074653834 P. 1 1

10

1 T h a n k  y o u  f o r  t h i s  o p p o r t u n i t y  t o  p r e s e n t  t h i s  t e s t i m o n y

2 before you.

3 (end o f  t e s t i m o n y / G D :bhc)

Testimony of Gary Damron 
before the Judiciary Committee 

Re: HB428 and 429
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Fiscal Note Analysis HB 428 

Lease-Purchase Correctional Facility 

January 25, 1996 

Page 2 Of 2

House Bill No . 428 a p p ro ve s  a  le a se -p u rch a se  a g re e m e n t fo r th e  f in a n c in g , c o n s tru c tio n , a n d  o p e ra t io n  
o f a  c o r re c t io n a l fa c ility .Operating Budget
The leg is la tio n  w o u ld  h a v e  n o  Im p a c t o n  th e  Treasury D iv is ion ’s o p e ra t in g  b u d g e t.Debt Financing Issues
O ur c o m m e n ts  a re  b a se d  o n  seve ra l assum p tions . First, th e  le a se  w ill b e  lo n g - te rm . S econd , th e  lease - 
p u rch a se  a g re e m e n t te rm s w ill b e  In p a r t  b a s e d  o n  th e  c o n tra c to r  b o r ro w in g  u p  to  $100,000,000 fo r 
des ign ing , c o n s tru c tin g , a n d  e q u ip p in g  ih e  fa c ility . A n d  fina lly , th e  fin a n c in g , c o n s tru c tio n , a n d  
o p e ra t io n  o f  th e  fa c ility  w ill b e  b u n d le d  In to  a  s ing le  c o n tra c t .

If th e  assum p tions  a re  c o r re c t, seve ra l Issues c o m e  to  m in d  th a t  m a y  n e e d  to  b e  c o n s id e re d .

1) This le a se -p u rcha se  w ill b e  c o n s id e re d  d e b t  from  a  b o n d  ra t in g  p e rs p e c t iv e  a n d  w ill 
b e  re c o rd e d  as such  In th e  S ta te 's  f in a n c ia l s ta te m en ts .

2) The c o n tra c to r  m a y  w a n t to  secu ritize  th e  S ta te 's  le a se  a n d  o ffe r  th is  d e b t  In th e  
d o m e s t ic  o r In te rn a tio n a l f in a n c ia l m a rke ts  In o ra e r to  o b ta in  th e  fu nds  necessa ry  
fo r c o n s tru c t io n . This p ro cess raises seve ra l m o re  ques tions .

3) Securitiz ing  th e  lease  o ve r a  p e r io d  o f t im e  b e y o n d  th e  e x p e c te d  P ru dhoe  Bay C u rve  
m a y  h a v e  a n  a f fe c t  o n  th e  S ta te 's  c u r re n t b o n d  ra t in g . W e a re  w o rk in g  w ith  ou r 
f in a n c ia l a d v iso r to  cc -> v ln ce  th e  m a rk e t th a t  th e  S ta te  Is w o rk in g  o n  a  p la n  to  fill th e  
fis ca l g a p  a n d  re d u c e  o u r d e p e n d e n c e  o n  oil re venues .

4) C on s id e ra tio n  shou ld  b e  g iv e n  to  a n  o ve ra ll s tra te g y  d e a lin g  v /lth  In fra s tru c tu re  a n d  
c a p ita l n e e d s  o f  th e  S ta te . A g re e m e n ts  as  o u t lin e d  In HB No. 428 a re  o n ly  a  p o r tio n  
o f  th e  to ta l p ic tu re . This a g re e m e n t w ill re d u c e  th e  S ta te 's  d e b t  c a p a c i t y  as w e  o ffe r  
o u r c re d it  to  a  p r iv a te  c o n t ra c to r  a n d  a t  th e  sam e  tim e  g iv e  u p  th e  r ig h t to  h a v e  a n y  
c o n tro l o v e r  th e  d e b t  Issuing p rocess .

C an  a  p r iv a te  c o n tra c to r  Issue secu ritize d  s ta te  lenses c h e a p e r  th a n  th e  S ta te?  The a n sw e r Is p ro b a b ly  
no t. W e  c a n  a c c e ss  ta x  e x e m p t m a rke ts  using o u r ex is ting  c o n tra c ts  w ith  o u r o w n  fin a n c ia l a d v is o r a n d  
b o n d  cou n se l a n d  b o rrow  m o n e y  a t  ve ry  c o m p e t it iv e  ra tes.

A d v a n ta g e s  o f  se cu rin g  o u r o w n  f in a n c in g  In c lu d e  th e  a b il ity  to  re f in a n c e  a t  a n y  t im e  fa v o ra b le  m a rk e t 
c o n d itio n s  p ro v id e  savings. Also, w e  e lim in a te  th e  n e e d  to  u n b u n d le  th e  le a se -p u rch a se  from  th e  
co n s tru c tio n  a n d  o p e ra t in g  c o n tra c ts  sho u ld  p ro b lem s  arise d u e  to  n o n -p e r fo rm a n c e  o r d e fa u lt  o n  th e  
p a r t o f  th e  c o n tra c to r .
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FISCAL NOTE
» STATE OF ALASKA BILLfeS. HB 428 A
1996 LEGISLATIVE SESSION “  ^
ANALYSIS: (continued)
1. ASSUMPTIONS:

11. Dept, of Corrections will furnish requirements for the number of beds and location criteria.
1.2. Dept, of Corrections will establish operational criteria for the facility.
1.3 DOT&PF will identify potential sites for the facility, and will develop a building space program, conceptual 

design and performance specifications suitable for use in the design/construction RFP.
1 .4. A site will be made available by a political subdivision, at no cost to the state. In the event that a suitable

site is not made available, additional funding will need to be appropriated to acquire a sufficient interest in
a site.

1.5. An agency of the state is granted authority in law to conduct the issuance of financial instruments as tax 
exempt financing.

1.6. DOT&PF will provide construction administration and inspection services from award to occupancy.
1.7. Lease payments will begin in the first year of operation (estimated to be 2003). Based on a 20 year term, 

$100 million principal, and 6% interest (based on discussion with the Dept, of Revenue), the approximate 
annual payment is estimated to be $8.7 million.

1.8. Time schedule for performance is per Dept, of Correction draft schedule.
2. DEPARTMENT OF ADMINISTRATION RESPONSIBILITIES AND COSTS:

2.1. Site Acquisition
2.1.1. Prepare acquisitic agreement, site survey $25,000

2.2. Prepare RFP for construction of the facility
2.2.1. Prior to award - $225,000 (FY 98 - 99).

Legal: $50,000
Financial: $25,000
Develop RFP: $50,000
1/2 Project Manager, R 21 for 24 mo. $100,000

2.3. Prepare RFP for the operation of the facility. Assumes 9 months fo reach an award.
2.3.1. Prior to award - $125,000 (FY 99 - 00)

Legal. $25,000
RFP development & preparation: $50,000
1/2 Project Manager, R 21 for 24 months: $100,000

2.3.2. After award - 2 years startup effort (FY 01 & 02).
1 Contracting Officer for contract administration S180,000

2.4. Annual cost to administer the lease-purchase agreement, and the operation agreement after occupancy 
Begin in FY 03

1/8 Contracting Officer for life of lease: S11,250

See attached spreadsheet for allocation of costs by fiscal year and fund sourco



2.2

2.3

2.31

2.32

2.4

2.1

Allocate Fiscal Note HB 428

Proparo RFP for construction of tho facility

S lt o  A c q u is it io n

Financial 
Develop RFP

Proparo RFP for tho oporatlon of tho facility.

Prior to award
Legal:

RFP development & preparation: 
1/2 Project Manager. R 21 for 24 months.

A fte r award
1 Contracting O fficor for 2 years startup effort:

Annual cost to adm inister the lease-purchase agreement, and the 
operation agreement. Begin in FY 03

1/4 Contracting O fficer for life o f lease:

S ub -to ta l

Personal Services 
Contractual

G F  Capital Funds 

FY 97 FY 98 FY 99

Bond Proceod Funds 

FY 00 FY 01 FY 02

Total

Capital

Funds

Annual 

Operating 

Funds 

FY 03

25.0 25.0

25.0 25.0 50.0

25.0 25.0

25.0 25.0 50.0

50.0 50.0 100.0

25.0 25.0

50.0 50.0

50.0 50.0 100.0

900 90.0 180.0

11.3

T5CL0 60.0 90.0 90.0 605.0 11.3

50.0 100.0 50.0 900 90.0 11.3

75.0 1500
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A M E N D M E N T

OFFERED  LN H O U S E  JU D IC IA R Y  TO: C S H B  428 (JUD)
Page I , line 1 follow ing "Act” through page 4, line 3Ch Delete all materialInsert the follow ing:"requiring the Department of Corrections to consider a lease-purchase option for the construction and operation of a correctional facility.BE IT E N A C T E D  BY TH E LEGISLA TU R E OF TH E STATE O F A L A S K A :Section 1. The Department of Corrections shall consider a lease- purchase option for the construction and operation of a new correctional facility in order to relieve overcrowding of existing correctional facilities."

BY REPRESENTATIVE FINKELSTFIN f t k j



A i y L L N . _ D M _ E . N J C

BY REPRESEN TATIVE FIN KELSTEINOFFERED IN H O U S E  JU D IC IA R Y  TO: CSH B  428 (JUD)
Page 2, line 9 follow ing "in this state": Delete "or in another state"



A M E N D M E N T

BY REPRESENTATIVE FINKELSTEIN: / 3

OFFERED IN FIOUSE JUDICIARY
TO: CSHB 428 (JUD)

Page 2, line 22 following "misdemeanors":
Delete ", without regard to the custody classifications for priso lers as 

determined by the commissioner, unless the security of the facility is inconsistent with those custody classifications"

4



A M E N D M E N T

BY REPRESENTATIVE FINKELSTEINOFFERED IN H O U SE  JU D IC IA R Y  TO: CSH B  428 (JUD)
Page 3, following line 26:Insert a new subsection: "(3) may not be used to house prisoners not convicted in an Alaskan court;"
Renumber the following subsections accordingly.



BY REPRESENTATIVE FINKELSTEIN/^Hb

OFFERED IN HOUSE JUDICIARY 
TO: CSHB 428 (JUD)

Page 3, line 30:Delete "a no-strike and no-slowdown pledge by the union or unions;
Adjust the following subsections accordingly.



A M E N D M E N T

OFFERED IN HOUSE JUDICIARY TO: CSHB 428 (JUD)

BY REPRESENTATIVE FINKELSTEIN

Page 4, line 5 following "except": Delete "temporarily"



9-LS1338\M. l /
Chcnoweth

2/1/96

1 Page 4, line 5:
2 Delete "temporarily"

3 Page 4, line 8:
4 Delete "or"

5 Page 4, line 9, after "contractor":
6 Insertor
7 (C) the state is able to operate the correctional facility at less
8 cost than a third-party contractor"

A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE FINKELSTEIN
TO: Draft CSHB 428( )

•1-



9-LSl338\M .2 S
Chenoweth

2/1/96

A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE FINKELSTEIN j
TO: Draft CSHB 428( )

1 Page 4, line 5:
2 Delete "except temporarily"
3 Insert "or by a political subdivision or public corporation of the state except"

4 Page 4, line 8:
5 Delete "or"

6 Page 4, line 9, after "contractor":
7 Insertor
8 (C) the state determines that it is in the best interests of the
9 state for the correctional facility to be operated by the state or by the political

10 subdivision or public corporation of the state"

♦1-



A M E.N .P -M .E.N I

BY REPRESENTATIVE FINKELSTEIN

OFFERED IN HOUSE JUDICIARY 
TO: CSHB 428 (JUD)

Page 4, fo llow ing line 15:
Insert new  su b p arag rap h :

"(1) The D ep artm en t of C orrections shall estab lish  p ro ced u res  
for backg round  an d  records checks on  any personnel h ired  to staff the  
correctional facility an d  shall estab lish  new  reg u la tio n s  for verify ing  th a t 
g u a rd s  an d  o th er corrections' staff have received p ro p e r tra in in g  con sis ten t 
w ith  AS 18.65.130 - 18.65.290 to w ork  w ith  incarcerated  felons."



A M E N D M E N T

BY REPRESENTATIVE FINKELSTEIN f * ! o

OFFERED IN  HOUSE JUDICIARY  
TO: CSHB 428 (JUD)

Page 4, line 23 follow ing "facilities":
D elete "not m ore  s tr in g e n t than" 
In se rt "equal to"



9-LS1J38VR* 
Chenoweth 

2/2/96

WORK D R AFT WORK D RAFT WORK D R AFT

CS FOR HOUSE BILL NO. 42S(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSION

B Y  T H E  H O U S E  J U D I C I A R Y  C O M M I T T E E

Offered:

Referred:

Sponsor(s): HOUSE FINANCE COMMITTEE

A BILL

FOR AN ACT ENTITLED

"An Act relating to the authority of the Department of Corrections to contract

for facilities for the confinement and care of prisoners, and annulling a regulation

of the Department of Corrections that limits the purposes for which an agreement

with a private agency may be entered into: and giving notice of and approving

a lease-purchase agreement for construction and operation of a correctional facility

 ̂ in the Third Judicial District, and setting conditions and limitations on the

facility’s construction and operation."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
i

* Section 1. AS 33.30.031(a) is amended to read:

ia) The commissioner shall determine the availability of state correctional 

facilities suitable for the detention and confinement of persons held under authority of 

state law or under agreement entered into under (e) of this section. If the 

commissioner determines that suitable state correctional facilities are not available, the

•1- CSIIB 428(JUD)
:.’ew  T e x -  T r . d e r l  i r . e i  'E Z L E T E E  T E X T  3 R A C y S T £ D ]
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commissioner may enter into an agreement with a public or private agency to provide 

necessary facilities, subject to the following:

(1) the commissioner may not enter into an agreement with a 

public or private auencv that is unable to provide a degree of custody, care, and 

discipline to the extent required hv the laws of this state, including the standards 

of custody, care, and discipline that are required hv order of a court:

(2) correctional [. CORRECTIONAL] facilities provided through 

agreement with a public agency for the detention and confinement of persons held 

under authority of state law may be in this state or in another state;

(3) correctional [. CORRECTIONAL] facilities provided through 

agreement with a private agency

IA i must be located in this state unless the commissioner finds

in writing that

ill [(.1)] there is no other reasonable alternative for 

detention in the state; and

Hi! [(2)] the agreement is necessary because of health 

or security considerations involving a particular prisoner or class of 

prisoners, or because an emergency of prisoner overcrowding is 

imminent;

j_B} mav provide for the detention and confinement of all 

persons held hv the commissioner under authority of state law, whether 

charged with or convicted of felonies or misdemeanors, without regard to 

the custody classifications for prisoners as determined bv the 

commissioner, unless the security of the facility is inconsistent with those 

custody classifications: and

( O  mav not he administratively restricted or limited hv the 

commissioner to use onlv for prisoners involved in certain rehabilitative or 

treatment programs authorized hv law. [THE COMMISSIONER MAY 

NOT ENTER INTO AN AGREEMENT WITH AN AGENCY UNABLE TO 

PROVIDE A DEGREE OF CUSTODY. C.ARE. AND DISCIPLINE SIMILAR 

TO THAT REQUIRED BY THE LAWS OF THIS STATE.]

WORK OF ATT WORK DRAFT WORK D RAFT

CSHB 428(JUD) -2-
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* Sec. 2. NOTICE AND APPROVAL OF LEASE-PURCHASE AGREEMENT, (a) To 

provide for the construction and operation of a new correctional facility in order to relieve 

overcrowding of existing correctional facilities, the Department of Administration, on behalf 

of the Department of Corrections, may enter into a lease-purchase agreement with a private 

third-party contractor under AS 33.30.031 for the construction and operation of a correctional 

facility in the Third Judicial District that will house persons who are committed to the custody 

of the commissioner of corrections. The project approval given by this subsection is subject 

to the conditions of (b) of this section and to the following limitations:

(1) the total construction and related costs of establishing the correctional 

facility may not exceed $100,000,000;

(2) the total lease payments for the fuil term of the agreement may not exceed 

$200,000,000 and the anticipated annual amount of the rental obligation to be paid by the 

Department of Corrections under the lease must be reasonably commensurate with that total; 

and

(3) at the end of the term of the lease-pure rase agreement, the state shall own 

the correctional facility.

(b) The correctional facility to be constructed and operated under the notice and 

approval given in (a.) of this section

(1) must be designed and constructed so as to house, in separate housing,

(A) female prisoners; and

(B) male prisoners held under conditions that are appropriate for 

prisoners who have been classified under AS 33.30.011(2) as other than maximum 

custody; the correctional facility may not be constructed to house prisoners who are 

classified as maximum custody;

(2) may not contain a total population of more than 1,000 prisoners, but must 

be designed and constructed so as to allow expansion of the facility to a greater capacity; and

13) may not be operated by the state except temporarily when

(A) the private third-party contractor with whom the state has entered 

into an agreement to operate defaults in performance under the contract and state 

operation is reasonably necessary to ensure the facility's continued operation; or

(B) the state is unable to contract with a private third-party contractor.

WORK D RAFT WORK DRAFT WORK DRAFT

-3- CSHB 428(JUD>
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(c) If required by the commissioner of corrections us a condition of the correctional 

facility’s operation, in the award o f a contract for the operation of the correctional facility to 

be constructed and operated under the notice and approval given in (a) of this section, the 

Department o f Administration shall require that persons employed by the contractor as 

correctional officers in the facility meet the requirements of AS 18.65.130 - 18.65.290 that are 

applicable to correctional officers.

(d) If directed by the commissioner o f corrections as a condition of the correctional 

facility's operation, in the award of a contract for the operation of the correctional facility to 

be constructed and operated under the notice and approval given ir. (a) of this section, the 

Department of Administration shall require the contractor to seek, obtain, and maintain 

accreditation of the correctional facility. This requirement is effective only when, as a matter 

of policy, the commissioner of corrections seeks and obtains accreditation of state correctional 

facilities. Accreditation under this subsection shall be under standards of accreditation 

applicable to correctional facilities that are not more stringent than those applicable to state 

correctional facilities operated by the Department of Corrections.

fei Subsection fa) of this section constitutes the notice and approval required by 

AS 36.30.0S5.

* Sec. 3. CONSTRUCTION OF CORRECTIONAL FACILITY UNDER PROJECT 

LABOR AGREEMENT, (a) The purpose of this section is to enable the state to meet its 

obligation to improve the care and custody of the prisoners for which it is responsible at an 

early date through the completion of construction of a major correctional facility by structuring 

labor relations at the job site of the correctional facility in the interests of industrial harmony 

and in a wav that makes optimal use of construction resources.

(b) Notwithstanding any restrictions that may be applicable under AS 36.30, the 

correctional facility described in sec. 2 o f this Act may be constructed only under a public 

construction project labor agreement between the building construction contractor and one or 

more building trade unions; the labor agreement must provide

( 1) a no-strike and no-slowdown pledge by the union or unions;

(2) a commitment on the part of the construction contractor to hire through 

local union hiring halls; and

(3) a provision allowing not more than 15 percent of the construction

WORK D R AFT WORK D RAFT WORK DPAFT

CSHB 428(JUD) -4-
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WORK D R A FT WORK DRAFT WORK DRAFT
contractor’s workforce on the public construction project to be composed of persons who arc 

not members of the union or unions.

* Sec. 4. Nothing in sec. 2 o f this Act precludes operation of the correctional facility 

described in sec. 2(a) ot this Act by a private third-party contractor comprised of persons 

employed by the Department of Corrections.

* Sec. 5. 22 AAC 05.300(e) is annulled.

C SH B  428(Jl'D)
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House judiciary Committee

State Capitol, Room 120 
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(907) 465-4990

February 1, 1996

TO: H ouse Judiciary C om m ittee m em bers

FROM: Tom  M e y e i\/a ille 'w - / '/
/

RE: M aterials for 2 /2 /9 6  m eetin g

A ttached  are m ateria ls for your con sid eration  on HB 4 2 8  and HB 154.
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CS FOR HOUSE BILL NO. 428(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): HOUSE FINANCE COMMITTEE

A BILL

FOR AN ACT ENTITLED

"An Act relating to the authority of the Department o f Corrections to contract

for facilities for the confinement and care of prisoners, and annulling a regulation

of the Department of Corrections that limits the purposes for which an agreement

with a private agency may be entered into; and giving notice of and approving

a lease-purchase agreement for construction and operation of a correctional facility

in the Third Judicial District, and setting conditions and limitations on the

facility’s construction and operation."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section I. AS 33.30.031(a) is amended to read:

(a) The commissioner shall determine the availability of state correctional 

facilities suitable for the detention and confinement of persons held under authority of 

state law or under agreement entered into under (c) of this section. If the 

commissioner determines that suitable state correctional facilities arc not available, the

-I- CSHB 428(JUD)
New T e x t  U n d e r l i n e d  (DELETED TEXT BRACKETEDJ
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commissioner may enter into an agreement with a public or private agency to provide 

necessary facilities, subject to the following;

(1) the commissioner may not enter into an agreement with a 

public or private agency that is unable to provide a degree o f custody, care, and 

discipline to the extent required by the laws of this state, including the standards 

o f custody, care, and discipline that are required bv order o f a court:

(2) correctional [. CORRECTIONAL] facilities provided through 

agreement with a public agency for the detention and confinement of persons held 

under authority of state law may be in this state or in another states

(3) correctional [. CORRECTIONAL] facilities provided through 

agreement with a private agency

(A) must be located in this state unless the commissioner finds

in writing that

£i) [ (1)] there is no other reasonable alternative for 

detention in the state; and

(ii) [(2)] the agreement is necessary because o f health 

or security considerations involving a particular prisoner or class of 

prisoners, or because an emergency o f prisoner overcrowding is 

imminent;

(B) mav provide for the detention and confinement of all 

persons held hv the commissioner under authority o f state law, whether 

charged with or convicted of felonies or misdemeanors, without regard to 

the custody classifications for prisoners as determined bv the 

commissioner, unless the security o f the facility is inconsistent with those 

custody classifications; and

(Cl mav not he administratively restricted or limited hv the 

commissioner to use only for prisoners involved in certain rehabilitative or 

treatm ent programs authorized hv law. [THE COMMISSIONER MAY 

NOT ENTER INTO AN AGREEMENT WITH AN AGENCY UNABLE TO 

PROVIDE A DEGREE OF CUSTODY, CARE, AND DISCIPLINE SIMILAR 

TO THAT REQUIRED BY THE LAWS OF THIS STATE.]

WORK D R A FT  WORK D R A FT  WORK D RAFT
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* Sec. 2. NOTICE AND APPROVAL OF LEASE-PURCHASE AGREEMENT, (a) To 

provide for the construction and operation of a new correctional facility in order to relieve 

overcrowding of existing correctional facilities, the Department o f Administration, on behalf 

of the Department of Corrections, may enter into a lease-purchase agreement with a private 

third-party contractor under AS 33.30.031 for the construction and operation o f a correctional 

facility in the Third Judicial District that will house persons who are committed to the custody 

of the commissioner of corrections. The project approval given by this subsection is subject 

to the conditions of (b) of this section and to the following limitations:

(1) the total construction and related costs of establishing the correctional 

facility may not exceed $100,000,000;

(2) the total lease payments for the full term of the agreement may not exceed 

$200,000,000 and the anticipated annual amount of the rental obligation to be paid by the 

Department o f Corrections under the lease must be reasonably commensurate with that total; 

and

(3) at the end of the term of the lease-purchase agreement, the state shall own 

the correctional facility.

(b) The correctional facility to be constructed and operated under the notice and 

approval given in (a) of this section

(1) must be designed and constructed so as to house, in separate housing,

(A) female prisoners; and

(B) male prisoners held under conditions that are appropriate for 

prisoners who have been classified under AS 33.30.011(2) as other than maximum 

custody; the correctional facility may not be constructed to house prisoners who are 

classified as maximum custody;

(2) may not contain a total population of more than 1,000 prisoners, but must 

be designed and constructed so as to allow expansion of the facility to a greater capacity; and

(3) may not be operated by the state except temporarily when

(A) the private third-party contractor with whom the state has entered 

into an agreement to operate defaults in performance under the contract and state 

operation is reasonably necessary to ensure the facility's continued operation; or

(B) the state is unable to contract with a private third-party contractor.

WORK D R A FT  WORK D RAFT WORK D R A FT

-3- CSHB 428(JUD)
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1 (c) If required by the commissioner o f corrections as a condition of the correctional

2 facility’s operation, in the award of a contract for the operation of the correctional facility to

3 be constructed and operated under the notice and approval given in (a) of this section, the

4 Department o f Administration shall require that persons employed by the contractor as

5 correctional officers in the facility meet the requirements of AS 18.65.130 - 18.65.290 that are

6 applicable to correctional officers.

7 (d) If directed by the commissioner o f corrections as a condition of the correctional

8 facility’s operation, in the award of a contract for the operation of the correctional facility to

9 be constructed and operated under the notice and approval given in (a) of this section, the

10 Department o f Administration shall require the contractor to seek, obtain, and maintain

11 accreditation of the correctional facility. This requirement is effective only when, as a matter

12 of policy, the commissioner of corrections seeks and obtains accreditation of state correctional

13 facilities. Accreditation under this subsection shall be under standards of accreditation

14 applicable to correctional facilities that are not more stringent than those applicable to state

15 correctional facilities operated by the Department of Corrections.

16 (e) Subsection (a) of this section constitutes the notice and approval required by

17 AS 36.30.085.

18 * Sec. 3. CONSTRUCTION OF CORRECTIONAL FACILITY UNDER PROJECT

19 LABOR AGREEMENT, (a) The purpose of this section is to enable the state to meet its

20 obligation to improve the care and custody of the prisoners for which it is responsible at an

21 early date through the completion of construction of a major correctional facility by structuring

22 labor relations at the job site of the correctional facility in the interests of industrial harmony

23 and in a way that makes optimal use of construction resources.

24 (b) Notwithstanding any restrictions that may be applicable under AS 36.30, the

25 correctional facility described in sec. 2 of this Act may be constructed only under a public

26 construction project labor agreement between the building construction contractor and one or

27 more building trade unions; the labor agreement must provide

28 (1) a no-strike and no-slowdown pledge by the union or unions;

29 (2) a commitment on the part of the construction contractor to hire through

30 local union hiring halls; and

31 (3) a provision allowing not more than 15 percent of the construction

WORK D R A FT  WORK D R AFT WORK D R A FT

CSHB 428(JUD) -4-
New T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]
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6

contractor’s workforce on the public construction project to be composed of persons who are 

not members o f the union or unions.

* Sec. 4. Nothing in sec. 2 o f this Act precludes operation o f the correctional facility 

described in sec. 2(a) o f this Act by a private third-party contractor comprised o f persons 

employed by the Department of Corrections.

* Sec. 5. 22 AAC 05.300(e) is annulled.

WORK D R A FT  WORK DRAFT WORK D R AFT
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A M E N D M E N T

BV REPRESENTATIVE FINKELSTEIN( & j
OFFERED IN HOUSE JUDICIARY

TO: CSHB 428 (JUD)

Page 1, line 1 fo llo w in g  ’Act" through  page 4, line 30:
D elete all m aterial

Insert the fo llow in g:
"requiring the D epartm ent o f Corrections to consider a lease-purchase  

op tion  for the construction  and operation  of a correctional facility.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

S ection  1. The D epartm ent o f Corrections shall consider a lease-  
purchase o p tion  for the construction  and operation o f  a new  correctional 
facility m order to  relieve overcrow d in g  o f existing correctional facilities."



A M E N D M E N T

BY REPRESENTATIVE FINKELSTEIN / £ *

OFFERED IN  HOUSE JUDICIARY 
TO: CSHB 428 (JUD)

Page 2, line 9 fo llow ing "in this state": 
D elete "or in  an o th er state"



A M E N D M E N T

BY REPRESENTATIVE FINKELSTEIN/  3
OFFERED IN  H O U SE JUDICIARY 

TO: CSH B 428 (JUD)

Page 2, line 22 fo llo w in g  "misdemeanors":
D elete ", w ith o u t regard to the cu stody  classifications for prisoners as 

determ ined  by the com m issioner, unless the security  o f the 
facility  is inconsistent w ith  those cu stody  classifications"



A M E N D M E N T

BY REPRESENTATIVE FINKELSTEIN

OFFERED IN  HOUSE JUDICIARY 
TO: CSHB 428 (JUD)

Page 3, follow ing line 26:
Insert a new  subsection: "(3) m ay  n o t be used  to hou se  p risoners no t 

conv ic ted  in  an  A laskan  court;"

R enum ber the fo llow ing subsections accordingly.



A M E N D M E N T

BY REPRESENTATIVE FINKELSTEIn/ ^ 5 "

OFFERED IN HOUSE JUDICIARY 
TO: CSHB 428 (JUD)

J  &Page 3, line 30:
D elete "a no -strike  an d  n o -s lo w d o w n  p ledge by the u n io n  or unions;

A djust the  fo llow ing  subsec tions accord ingly .



A.M . E.Jsf. D M .E N T

BY REPRESENTATIVE FINKELSTEIN j

OFFERED IN  HOUSE JUDICIARY  
TO: CSHB 428 (JUD)

Page jx, line/5^follow ing "except":
D ele te  "temporarily"



9 -LS1338\M. 1 yChcnowcth2/1/96
A M E N D M E N T

OFFERED IN THE HOUSE

TO: Draft CSHB 428( )

"temporarily"

3 Page/4, line j£-

4 Delete "or"

J

BY REPRESENTATIVE FINKELSTEIN 7

5 Page/4, line 9, after "contractor":

6 Insert "; or

7 (C) the state is able to operate the correctional facility at less

8 cost than a third-party contractor"



9-LS1338\M.2 ^Chenoweth2/1/96
A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE FINKELSTEIN j
TO: Draft CSHB 428( )

1 Page 4, line 5:

2 Delete "except temporarily"

3 Insert "or by a political subdivision or public corporation of the state except"

4 Page 4, line 8:

5 Delete "or"

6 Page 4, line 9, after "contractor":

7 Insert or

8 (C) the state determines that it is in the best interests of the

9 state for the correctional facility to be operated by the state or by the political

10 subdivision or public corporation o f the state"

-1-



A M E N D M E N T

BY REPRESENTATIVE FINKELSTEIN

OFFERED LN HOUSE JUDICIARY 
TO: CSHB 428 (JUD)

Page 4, follow ing line 15:
Insert new  su b p arag rap h :

"(1) The D ep artm en t o f C orrections shall estab lish  p ro cedu res 
for backg round  an d  reco rds checks on  any personnel h ired  to staff the 
correctional facility and  shall estab lish  new  regu lations for verify ing  tha t 
g u a rd s  an d  o th er corrections' staff have received p ro p e r tra in in g  consisten t 
w ith  AS 18.65.130 - 18.65.290 to w ork  w ith  incarcerated  felons."



A M E N D M E N T

BY REPRESENTATIVE F I N K E L S T E I N / 0

OFFERED IN  H OUSE JUDICIARY 
TO: CSHB 428 (JUD)

H
Page 4, i in e ^ 3  fo llow ing  -facieitie§T:x  

D elete " i ^ ^ o r ^ t n n g b n t  than"
Insert "equal to"



JHouse of ^Representatives
House judiciary Committee

COMMITTEE SCHEDULE, WEEK OF FEBRUARY 5, 1996 
MEETING TIME: 1:00 

MEETING PLACE: ROOM 120, CAPITOL BUILDING

M ONDAY. FEBRUARY 5. 1996

+ HB 419  F irearm s D isposal by Public  A gencies
+ HJR 52 12th C ircu it C ourt o f  A ppeals
+ HB 75 Increased  P en a ltie s  fo r Joyrid ing

B ills held from  p rev ious ca len d a rs

W EDNESDAY. FEBRUARY 7. 1996

A p p o in tm en t co n sid era tio n s: B arbara  M iklos to B oard  o f G o v ern o rs  o f  
the A laska B ar A ss’n.; V icki A. O tte to A laska Jud icia l C ouncil 

*+ HB 446 N uisance In junctions by H om e R ule M uni's.

B ills held  from  p rev ious ca len d a rs

FRIDAY. FEBRU A RY  9. 1996

*+ HB 459 T rusts  and P roperty  T ran sfe rs  in T rusts
+  HB 293 U se o f F orce in D efend ing  P erson /P roperty

B ills held from  p rev ious ca len d ars

State Capitol, Room 120 
Juneau, Alaska 99801-1182 

(907) 465-4990

(+ T e leco n fe ren ce )
(* F irst public  hearing)
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CS FOR HOUSE BILL NO. 428<JLDl

IN THE LEGISLATURE OF THE STATE OF ALASKA
[

NINETEENTH LEGISLATURE - SECOND SESSION

B V  T H E  H O U S E  J U D I C I A R Y  C O M M I T T E E

Offered:

Referred:

I
Sponsor's): H O U S E  F I N A N C E  C O M M I T T E E

A BILL 

FOR AN ACT ENTITLED  

"An Act relating to the authority of the Department of Corrections to contract

i
for facilities for the confinement and care of prisoners, and annulling a regulation

I
| of the Department of Corrections that limits the purposes for which an agreement ,

with a private agency may be entered into; and giving notice of and approving

a lease-purchase agreement for construction and operation of a correctional facility 

in the Third Judicial District, and setting conditions and limitations on the 

facility’s construction and operation."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
I I
! I

* Section 1. AS 33.30.03Ha) is amended to read: i

tai The commissioner shall determine the availability of state correctional i

facilities suitable for the detention and confinement of persons held under authority of 

state law or under agreement entered into under (e) of this section. If the 

commissioner determines that suitable state correctional facilities are not available, the

-1-
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commissioner nu> enter into an agreement with a public or private agency to provide 

necessary facilities, subject to the following:

(1) the commissioner mav not enter into an agreement with a 

public or private agcnev that is nnahlo to provide a degree of custody, care, anti 

discipline to the extent rcuuired hv the laws of this state, including the standards 

of custody, care, and discipline that are renuired hv order of a court;

12) correctional [. CORRECTIONAL] facilities provided through 

agreement with a public agency for the detention and confinement of persons held 

under authority of state law may be m this state or in another states

(3) correctional [ CORRECTIONAL] facilities provided through 

agreement with a private agency

i A * must be located in this state unless the commissioner finds

in writing that

n) [ill] there is no other reasonable alternative for 

detention in the state: and

tiii [tl)] the agreement is necessary because of health 

or security considerations involving a particular prisoner or class of 

prisoners, or because an emergency of prisoner overcrowding is 

immanent;

iBi mav provide for the detention and confinement of all 

persons held hv the commissioner under authority of state law, whether 

charged with or convicted of felonies or misdemeanors, without regard to 

the custody classifications for prisoners as determined hv the 

commissioner, unless the security of the facility is inconsistent with those 

custody classifications: and

fO  mav not be administratively restricted or limited hv the 

commissioner to use onlv for prisoners involved in certain rehabilitative or 

treatm ent programs authorized hv law. [THE COMMISSIONER MAY 

NOT ENTER INTO AN AGREEMENT WITH AN AGENCY UNABLE TO 

PROVIDE A DEGREE OF CUSTODY. CARE. .AND DISCIPLINE SIMILAR 

TO THAT REQUIRED BY THE LAW'S OF THIS STATE.]

CSHB 42SIJLD) -2-:.> y  r-?.rr V r i . e r . .  TC 7ZX7 3ZACXS7SSJ



|
1 | * Sec. 2, NOTICE AND APPROVAL OF LEASE-PURCHASE AGREEMENT, u )  to

2 , provide tor the construction and operation ot' a new correctional facility in order to relieve

3 overcrowding ot' existing correctional facilities, the Department of Administration, on behalf

4 j o f the Depanment of Corrections, may enter into a lease-purchase agreement with a private

5  ̂ third-pany contractor under AS 33.30 031 for the construction and operation of a correctional

6 facility in the Third Judicial District that will house persons who are committed to the custody

7 of the commissioner of corrections. The project approval given by this subsection is subiect

8 | to the conditions of tbi of this section and to the following limitations:

9 j (1) the total construction and related costs of establishing the correctional

10 facility mav not exceed $100,000,000;

11 ! (2' the total lease payments for the full term of the agreement m a y  not exceed

12 | S200.000.000 and the anticipated annual amount of the rental obligation to be paid by the

13 Department of Corrections under the lease must be reasonably commensurate with tha: total:

14 ' and

15 13) at the end of the term of the lea>e-purchase agreement, the state shall own

16 the correctional facility.
|

17 , i.b) The correctional facility to be constructed and operated under the notice and
I

18 approval given in ia) of this section

19 11) must be designed and constructed so as to house, in separate housing,

20 1 (A) female prisoners: and

21 <B) male prisoners held under conditions that are appropriate for

22 prisoners who have been classified under AS 33.30.011(2) as other than maximum
I

23 custody; the correctional facility may not be constructed to house prisoners who are

24 classified as maximum custody;

25 (2) may not contain a total population of more than 1,000 prisoners, but must

26 | be designed and constructed so as to allow expansion of the facility to a greater capacity: and
I

27 (3) may not be operated by the state except temporarily when

2.$ (A) the private third-party contractor with whom the state has entered

29 into an agreement to operate defaults in performance under the contract and state

30 operation is reasonably necessary to ensure the facility’s continued operation; or

31 (B) the state is unable to contract with a private third-pany contractor.

1 : A? I’ WORK DRAFT

*3- CSHB 428(JUD)
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3

4

5

6

7

8 

9

10 

11 

12

13

14

15

16 

17 

IS

19 ;

20 ! 

21

mm m
23

24
25

26

27

2S

29

30

31

t o  It required hv the commissioner of corrections as a condition of the correctional 

facility'-, operation, m the award of a contract for the operation of the correctional facility to 

be constructed and operated under the notice and approval given in (a) of this section, the 

Department of Administration shall require that persons employed by the contractor as 

correctional officers n the facility meet the requirements of AS IS 65.130 - 18.65 290 that are 

applicable to correctional officers.

id) If directed by the commissioner of corrections as a condition of the correctional 

facility's operation. ;n the award of a contract for the operation of the correctional facility to 

be constructed and operated under the notice and approval given in iai of this section, the 

Depanment o f Administration shall require the contractor to seek, obtain, and maintain 

accreditation of the correctional facility. This requirement is effective only when, as a matter 

of policy, the commissioner of corrections seeks and obtains accreditation of state correctional 

facilities. Accreditation under this subsection shall be under standards of accreditation 

applicable to correctional facilities that are not more stringent than those applicable to state 

correctional facilities operated by the Department of Corrections.

ie.i Subsection (ai of this section constitutes the notice and approval required by 

AS 36.30.085.

* Sec. 3. CONSTRUCTION OF CORRECTIONAL FACILITY UNDER PROJECT 

LABOR AGREEMENT, ia) The purpose of this section is to enable the state to meet its 

obligation to improve the care and custody of the prisoners for which it is responsible at an 

early date through the completion of construction of a major correctional facility by structuring 

labor relations at the job site of the correctional facility in the interests of industrial harmony 

and in a way that makes optimal use of construction resources.

lb) Notwithstanding any restrictions that may be applicable under AS 36.30, the 

correctional facility described in sec. 2 o f this Act may be constructed only under a public 

constraction project labor agreement between the building construction contractor and one or 

more building trade unions: the labor agreement must provide

(1 1 a no-strike and no-slowdown pledge by the union or unions: 

t2) a commitment on the pan of the construction contractor to hire through 

local union hiring halls; and

(3) a provision allowing not more than 15 percent o f the construction

CSHB 428(JUD) -4-: w r  -.--Z  :z  EIZ7ED TBSCT 3PACXS7SC]



contractor s workforce on the public construction project to he composed of persons who .ire 

not members of the union or unions.

Sec. 4. Nothing in sec. 2 of this Act precludes operation of the correctional facility 

de enhed in sec. 2ia) ot this Act by a private third-party contractor comprised of persons 

employed by the Depanment of Corrections.

* See. 5. 22 AAC 05.300(e) is annulled.
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C S  F O R  H O U S E  B I L L  N O . 4 2 8 (JU D )
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): HOUSE FINANCE COMMITTEEA  B I L L
IIII F O R  A N  A C T  E N T I T L E D
I1 j " A n  A c t  re la tin g  to the au th o rity  o f  the D e p a rtm e n t o f  C o rre ctio n s  to c o n tra c t- I2 fo r  facilities fo r the con finem en t an d care o f  prisoners, and a n n u llin g  a  regulation
Ij3 o f  the D ep artm en t o f C o rrectio n s that lim its the purposes fo r w hich a n  agreem en t

4
5

6

7
8

9
10

11

1213

w ith  a p riv a te  agen cy m ay  be entered in to ; an d  g iv in g  notice o f  a n d  a p p ro v in g  
a  lease-purchase agreem ent fo r  construction and operation o f  a  co rrectio n al facility  
in  the T h ir d  Ju d ic ia l  D is tr ic t , a n d  settin g  conditions an d  lim ita tio n s  on the 
fa c ility ’s co n stru ctio n  a n d  o p e ra tio n ."
B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c tio n  1. A S  33.30.031(a) is amended to read:

(a) The commissioner shall determine the availability of state correctional 

facilities suitable for the detention and confinement of persons held under authority of 

state law or under agreement entered into under (e) of this section. If the 

commissioner determines that suitable state correctional facilities are not available, the

-1-
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commissioner may enter into an agreement with a public or private agency to provide 

necessary facilities, subject to the following:

(1) the commissioner * ay not enter into an agreem ent with a 

public or private agency that is unable to provide a degree o f custody, care, and  

discipline to the extent required bv the laws o f  this state, including the standards 

o f custody, care, and discipline that are required bv order o f a court;

(2) correctional [. CORRECTIONAL] facilities provided through 

agreement with a public agency for the detention and confinement of persons held 

under authority of state law may be in this state or in another states

(3) correctional [. CORRECTIONAL] facilities provided through 

agreement with a private agency

(A) must be located in this state unless the commissioner finds

in writing that

XU [(1)] there is no other reasonable alternative for 

detention in the state; and

(ill [(2)] the agreement is necessary because of health 

or security considerations involving a particular prisoner or class of 

prisoners, or because an emergency o f prisoner overcrowding is 

imminent;

(B) mav provide for the detention and confinem ent o f all 

persons held bv the commissioner under authority o f state law, whether 

charged with or convicted of felonies or misdemeanors, without regard to 

the custody classifications for prisoners as determined bv the 

commissioner, unless the security o f the facility is inconsistent with those 

custody classifications; and

(C) mav not he administratively restricted or limited hv the 

commissioner to use only for prisoners involved in certain rehabilitative or 

treatm ent programs authorized hv law . [THE COMMISSIONER MAY  

NOT ENTER INTO AN AGREEMENT WITH AN AGENCY UNABLE TO 

PROVIDE A DEGREE OF CUSTODY, CARE, AND DISCIPLINE SIMILAR 

TO THAT REQUIRED BY THE LAWS OF THIS STATE.]

CSHB 428(JUD) -2-
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30
31

* Sec. 2. NOTICE AND APPROVAL OF LEASE-PURCHASE AGREEMENT, (a) To 

provide for the construction and operation o f a new correctional facility in order to relieve 

overcrowding of existing correctional facilities, the Department o f Administration, on behalf 

of the Department of Corrections, may enter into a lease-purchase agreement with a private 

third-party contractor under AS 33.30.031 for the construction and operation of a correctional 

facility in the Third Judicial District that will house persons who are committed to the custody 

of the commissioner o f corrections. The project approval given by this subsection is subject 

to the conditions o f (b) of this section and to the following limitations:

(1) the total construction and related costs of establishing the correctional 

facility may not exceed $100,000,000;

(2) the total lease payments for the full term of the agreement may not exceed

$200,000,000 and the anticipated annual amount of the rental obligation to be paid by the

Department of Corrections under the lease must be reasonably commensurate with that total; 

and

(3) at the end of the term of the lease-purchase agreement, the state shall own 

the correctional facility.

(b) The correctional facility to be constructed and operated under the notice and 

approval given in (a) of this section

(1) must be designed and constructed so as to house, in separate housing,

(A) female prisoners; and

(B) male prisoners held under conditions that are appropriate for !

prisoners who have been classified under AS 33.30.011(2) as other than maximum

custody; the correctional facility may not be constructed to house prisoners who are 

classified as maximum custody;

(2) may not contain a total population of more than 1,000 prisoners, but must 

be designed and constructed so as to allow expansion of the facility to a greater capacity;

(3) may be constructed only under a public construction project labor 

agreement between the building construction contractor and one or more building trade unions; 

the labor agreement must provide

(A) a no-strike and no-slowdown pledge by the union or unions;

(B) a commitment on the part of the construction contractor to hire

-3- CSHB 428(JUD)
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. *

1 through local union hiring halls; and

2 (C) a provision allowing not more than 15 percent of the construction

3 contractor’s workforce on the public construction project to be composed o f persons

4 who are not members o f the union or unions; and

! 5 (4) may not be operated by the state except temporarily when

6 (A) the private third-party contractor with whom the state has entered

7 into an agreement to operate defaults in performance under the contract and state

8 operation is reasonably necessary to ensure the facility's continued operation; or

9 (B) the state is unable to contract with a private third-party contractor.

10 (c) If required by the commissioner o f corrections as a condition o f the correctional

11 facility’s operation, in the award of a contract for the operation of the correctional facility to

12 be constructed and operated under the notice and approval given in (a) of this section, the

13 Department o f Administration shall require that persons employed by the contractor as

14 ' correctional officers in the facility meet the requirements of AS 18.65.130 - 18.65.290 that are

15 applicable to correctional officers.

16 (d) If directed by the commissioner of corrections as a condition o f the correctional

17 facility’s operation, in the award of a contract for the operation of the correctional facility to

18 be constructed and operated under the notice and approval given in (a) o f this section, the

19 Department of Administration shall require the contractor to seek, obtain, and maintain

20 accreditation of the correctional facility. This requirement is effective only when, as a matter

21 of policy, the commissioner of corrections seeks and obtains accreditation o f state correctional

22 1 facilities. Accreditation under this subsection shall be under standards of accreditation

23 applicable to correctional facilities that are not more stringent thrn those applicable to state

24 correctional facilities operated by the Department o f Corrections.

25 (e) Subsection (a) of this section constitutes the notice and approval required by

26 AS 36.30.085.

27 * Sec. 3. Nothing in sec. 2 of this Act precludes operation of the correctional facility

28 described in sec. 2(a) of this Act by a private third-party contractor comprised of persons

29 employed by the Department of Corrections.

30 * Sec. 4. 22 AAC 05.300(e) is annulled. 
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A L A S K A  J O B  C O R P S  C E N T E R
MEMORANDUM

D A T E :  F e b ru a ry  1, 1996
T O :  M ik e  W illia m sR i i cine a s -A d v k o r ,^ C h u g a c h  AJaw ca C o rp o ra tio n
F R O M :  R o g e i/ W d & U , M a n a g e r , E d u ca tio n a l S e r v ic e sA la s k a  J o b  C o r p s  C e n te r , P h o n e : 7 4 6-8881
S U B J E C T :  L e g is la tiv e  H e a r in g s , C S  fo r  H B  428 an d  42 9
1. O n  Ja n u a ry  3 1 , sev eral in dividu als testified  d u rin g  Ju d ic ia ry  C o m m itte e  h e a rin g s o n  th e  a b o v e  b ill, th a t th e y  b e lie v e d  it w o u ld  b a w ise  to  ex p a n d  e x istin g  state  co rre ctio n a l c e n te rs  rather th an  b u ild  a  m a jo r n ew  fa cility . U n fo rtu n a te ly  p e r h a p s  th e  e x p a n sio n  o f  e x is tin g  state  c o rre ctio n a l cen ters w o u ld  b e  a  v e ry  exp e n sive  p ro p o sitio n . In  fa c t , m o s t o f  th e  in fra stru ctu re s o f  e x istin g  fa cilitie s  w ill n o t su p p ort e x p a n sio n .

S im p ly  a d d in g  o n  to  e x is tin g  co rre ctio n a l cen ters b y  add in g a  w in g  h ere  o r  th e re  is n e ith e r w ise  fr o m  a  co rre ctio n a l m an agem en t p ersp e ctiv e , n or fr o m  an  in frastru ctu ral p ersp e ctiv e . S e w e r , h e a tin g , v e n tilation , fo o d  se rv ice , library, c la s s ro o m , sh o p  and all o th e r  sp a ces h a v e  to  b e  s ized  to  handle c x p a n s io a  F o r  e x a m p le , th e  se w e r treatm en t p la n t a t  th e  H ila n d  M o u n ta in / M e a d o w  C r e e k  c o m p le x  n ear E a g le  R iv e r  is a t  m a x im u m  c a p a city ; the Ju n e a u , C o o k  In le t  P retrial (A n c h o ra g e ) , H ila n d  M o u n ta in , P a lm e r  an d F a irb a n k s  c o rr e c tio n a l cen ters h a v e  already b e e n  p revio u sly  e x p a n d e d , Ju n e a u  and F a irb a n k s  a  c o u p le  d ifferen t tim es. F u rth er exp an sio n s a t th ese  sites w ill  lik e ly  req u ire to ta lly  n e w  "sta n d  a lo n e" fa c ilitie s  in  ord er to  fu n ctio n  safely .
O n ly  th e  S p r in g  C r e e k  fa c ility  at Se w a rd  and th e  P alm er P re -tria l fa c ility  w e re  d e sig n e d  fo r  re la tiv e ly  e a s y  e x p a n sio n  w ith  utilities an d la y o u ts  an ticip a tin g  th e  d o u b lin g  o f  p o p u la tio n  s p a ce .

2 . S e c o n d ly , se v e ra l in d ivid u a ls testified  that th e y  h ad  stro n g d o u b ts  o r  co n c e rn s  a b o u t w h e th e r th e  state  c o rre ctio n a l system  sh o u ld  co n tra ct w ith  th e  p riv a te  s e c to r  fo r  th e  p ro v is io n  o f  s p a c e  an d  su p ervisio n  fo r  A la s k a 's  crim inal o ffe n d e r p o p u la tio n . In  fa c t , the s ta te  h as a  lo n g  h isto ry  o f  su ch  co n tracts .
T h e  A la s k a  D e p a rtm e n t o f  C o rre c tio n s  cu rren tly  h as 4 S 5  prison ers h e ld  in -sta te  u n der p riv a te  s e c to r  c o n tra c ts  an d  205 h e ld  o u t-o f-s ta te  under p riv ate  m a n a g e m e n t se rv ice s  c o n tra c ts .
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M ike W illiams February 1 ,19 96 Page 2 The total o f  660 A laska prisoners now in privately operated space is not a new concept in Alaska, or elsewhere. T he proposed legislation merely clarifies that larger facilities can also be utilized under contracts with private sector service providers.3. / A  third and final point should be addressed. The largest single category o f  prisoners that ' continue to c lo g  the Alaska correctional systems' chain o f  small local and regional jails is 
I the male sentenced felony population. This is the group which must be targeted in order 

J t o  unclog the entire system,
j  There are currently 1,501 sentenced male felons he.d in-state and 247 out-of-state for af total o f  1,748 sentenced male felons. I f  even h a lf o f  these prisoners were removed from
j the existing facilities where they now  reside, the state correctional system would beuncrowdcd ovem ighi! The local and regional jail facilities would then b e able to  manage unsentenced local misdemeanants and felons awaiting trial and local sentenced misdemeanants serving short sentences. Until the long-term sentenced male felon population is properly housed, there cannot be any viable solution to uncrowding the states' correctional system. T he C .S . for H B  148 and 149 could provide a substantial step toward the correct solution. Hx<gi



i/< yyA M E N D M E N T

BY REPRESENTATIVE FINKELSTEIN

OFFERED IN  HOUSE JUDICIARY 
TO: CSHB 428 (JUD)

Page 1, line 1 fo llow ing "Act" th ro u g h  page 4, line 30:
D elete all m ateria l

In sert the follow ing:
"requ iring  the D epartm en t o f C orrections to consider a lease -pu rchase  

o p tio n  for the construction  an d  o p era tio n  of a correctional facility.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

Section  1. The D epartm en t of C orrections shall consider a lease- 
p u rch ase  o p tio n  for the  construction  an d  o p e ra tio n  o f a new  correctional 
facility in  o rd e r to  relieve o v erc ro w d in g  of ex isting  co rrectional facilities."



House B ill 428
byThe House Finance Committee

S p o n s o r  S t a t e m e n t

HB 428, by the H ou se Finance C om m ittee, a llow s the D epartm ent of 
C orrections to contract w ith  a private party to construct and operate a prison  
in the Third Judicial D istrict. The Departm ent o f C orrections is authorized  to 
enter into a lease purchase agreem ent and ow n  the facility after 20 years. A  
group  o f  em p loyees from the D epartm ent of C orrections cou ld  be the private  
contractor if they bid com p etitively  for the construction  and operation o f the 
facility.

The facility  w ill
• in clud e a m axim um  o f 1000 beds
• be d esign ed  to a llo w  expansion
• in c lu d e h o u sin g  for fem ale prisoners
• not exceed  a cost o f $100,000,000
• be constructed  under a project labor agreem ent
• be accredited if state facilities are accredited
• w ill h ave correctional officers w ith  the sam e training as state 

correctional officers

It is ob v io u s that w e  need  additional prison capacity in A laska. The 
D epartm ent o f C orrections reports that it is regularly exceed in g  the m axim um  
and em ergen cy  capacity under the Cleary A greem ent by over 100 prisoners. It 
also has 206 prisoners in a contract facility in A rizona. This proposal w ill 
address those needs and at a low er cost to the state, both in the operating and  
capital budget. It w ill a lso  bring over $6 m illion w e  sp en d  ou tsid e back to  
A laska, p ro v id in g  jobs for A laskans and im proving our econom y.

The state has a need to im p rove its facilities for fem ale prisoners. W e h ave  
them  h ou sed  in Lem on C reek, Fairbanks, Sixth A v en u e , and H ighland  
M ountain . O n ly  H ighland  M ountain w as d esign ed  to h o u se  both m ales and  
fem ales. The state needs to address this problem , and HB 428 does that by  
requiring that the n ew  facility be designed  to h ou se  w om en .

The H o u se  Finance C om m ittee on Corrections held  interim  hearings on  the 
topic o f privatization . It found  that m any states h ave entered  into agreem ents  
w ith  the p rivate sector to construct and operate prisons. T hey have been  
su ccessfu l in reducing the costs of incarceration and have m aintained  the 
level o f  security  for residents o f the state.



Since February o f 1995, A laska has had 206 prisoners in a private facility in 
A rizona. W e have had a very  p o sitive  experience. The facility has operated  
w ith ou t an y  n egative  incidents. The sav in gs have been  sign ificant. The da ily  
cost at the A rizona facility is $59.00 per day per inm ate. A laskan facilities 
average $107.00 per d ay  per inm ate, not includ ing the cost o f construction  or 
other capital appropriations.

The ad van tage o f a private facility is significant. There is a strong p ossib ility  
that the per day cost o f a private facility in A laska w ill be w ith in  $10.00 o f the 
cost o f the A rizona facility. In other states w here private prisons have been  
built, there has been  a very p ositive  effect on state facilities. The entry o f  
com petition  has reduced the cost of m any state operated prisons.

A new  contractor can bring n ew  ideas to our state. If it happens to end up  a 
national chain , it w ill bring the experience it gains in m any other states and  
m any other facilities. If a national chain team s up w ith  local contractors, w e  
w ill get the b en efit o f d esign s that w ork in prisons and construction  
techn iques that fit the A laska environm ent. W e are told that a private sector  
contractor can begin  serv in g  prisoners as soon  as 18 m onths after contract 
aw ard and securing  property for the facility.

HB 428 resp on d s to concerns raised by public em p loyees at the interim  
hearings. It requires that the correctional officers in the private institu tion  
w ill be trained to the sam e standards as state correction officers. It also  
requires the private facility w ill be accredited by any standards required o f  
state facilities. W e b elieve  that these tw o p rovisions w ill protect the in tegrity  
of the prison  system  w hile  taking advantage o f the low er costs and 
in n o v a tiv e  m an a g em en t techn iques.

HB 428 requires the construction  contractor build  the facility under a project 
labor agreem ent, to assure the m axim um  p ossib le  A laska hire.

HB 428
• A dd resses the prison  capacity problem
• C reates construction  jobs
• C reates on g o in g  prison jobs for A laskans
• Brings A laska m on ey  back into Alaska's econ om y
• P rov id es an in n ovative  opportun ity  to address A laska's n eed s

Sponsor Statement
HB 428
Page 2

Sponsor Slmt H ll -128 
Office of Kop, Mulder

January 20, 199(i



HB 428/H B  429 
Probable Support and O pposition

Probable Supporters

Private Prison O perators 
C onstruction  Trades U nions
N a tiv e  C orporations in vo lved  in construction  and m an agem en t operations, 
such  as ASRC, C hugach, A htna, etc.
A laskan  C onstruction  C om panies
B usin ess com m u n ity  C ham ber o f C om m erce, C om m on Sense for A laska, etc. 
M unicipa lity  o f A nchorage

Probable O pponents  
Public E m p loyee U n ion s
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WORK D R A FT  WORK DRAFT WORK D R AFT

CS FOR HOUSE BILL NO. 428( )

IN THE LEGISLATURE OF THE STATE OF ALASKA  

NINETEENTH LEGISLATURE - SECOND SESSION

BY

Offered:

Referred:

Sponsor(s): HOUSE FINANCE COMMITTEE

A BILL

FOR AN ACT ENTITLED

"An A ct relating to the authority of the Department of Corrections to contract

for facilities for the confinement and care of prisoners, and annulling a regulation

of the Department of Corrections that limits the purposes for which an agreement

with a private agency may be entered into; and giving notice of and approving

a lease-purchase agreement for construction and operation of a correctional facility

in the Third Judicial District, and setting conditions and limitations on the

facility’s construction and operation."

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 33.30.031(a) is amended to read:

(a) The commissioner shall determine the availability o f state correctional 

facilities suitable for the detention and confinement of persons held under authority of 

state law or under agreement entered into under (e) o f this section. If the 

commissioner determines that suitable state correctional facilities are not available, the

-1- C SH B  428( )
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commissioner may enter into an agreement with a public or private agency to provide 

necessary facilities, subject to the following:

(1) the commissioner mav not enter into an agreement with a 

public or private agency that is unable to provide a degree o f custody, care, and 

discipline to the extent required bv the laws o f this state, including the standards 

of custody, care, and discipline that are required bv order of a court;

(2) correctional [. CORRECTIONAL] facilities provided through 

agreement with a public agency for the detention and confinement of persons held 

under authority of state law may be in this state or in another states

(3) correctional [. CORRECTIONAL] facilities provided through 

agreement with a private agency

CA) must be located in this state unless the commissioner finds

in writing that

li )  [(1)] there is no other reasonable alternative for 

detention in the state; and

(ii) [(2)] the agreement is necessary because of health 

or security considerations involving a particular prisoner or class of 

prisoners, or because an emergency of prisoner overcrowding is 

imminent;

(1^ mav provide for the detention and confinement o f all 

persons held bv the commissioner under authority o f state law, whether 

charged with or convicted o f felonies or misdemeanors, without regard to 

the custody classifications for prisoners as determined bv the 

commissioner, unless the security o f the facility is inconsistent with those 

custody classifications; and

CO mav not he administratively restricted or limited bv the 

commissioner to use only for prisoners involved in certain rehabilitative or 

treatment programs authorized hv law . [THE COMMISSIONER MAY 

NOT ENTER INTO AN AGREEMENT WITH AN AGENCY UNABLE TO 

PROVIDE A DEGREE OF CUSTODY, CARE, AND DISCIPLINE SIMILAR 

TO THAT REQUIRED BY THE LAWS OF THIS STATE.]
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* Sec. 2. NOTICE AND APPROVAL OF LEASE-PURCHASE AGREEMENT, (a) To 

provide for the construction and operation o f a new correctional facility in order to relieve 

overcrowding o f existing correctional facilities, the Department of Administration, on behalf 

of the Department o f Corrections, may enter into a lease-purchase agreement with a private 

third-party contractor under AS 33.30.031 for the constriction and operation o f a correctional 

facility in the Third Judicial District that will house persons who are committed to the custody 

of the commissioner of corrections. The project approval given by this subsection is subject 

to the conditions o f (b) of this section and to the following limitations:

(1) the total construction and related costs of establishing the correctional 

facility may not exceed $100,000,000;

(2) the total lease payments for the full term of the agreement may not exceed 

$200,000,000 and the anticipated annual amount of the rental obligation to be paid by the 

Department of Corrections under the lease must be reasonably commensurate with that total; 

and

(3) at the end of the term of the leasc-purchase agreement, the state shall own 

the correctional facility.

(b) The correctional facility to be constructed and operated under the notice and 

approval given in (a) of this section

(1) must be designed and constructed so as to house, in separate housing,

(A) female prisoners; and

(B) male prisoners held under conditions that are appropriate for 

prisoners who have been classified under AS 33.30.011(2) as other than maximum 

custody; the correctional facility may not be constructed to house prisoners who are 

classified as maximum custody;

(2) may not contain a total population of more than 1,000 prisoners, but must 

be designed and constructed so as to allow expansion of the facility to a greater capacity;

(3) may be constructed only under a public construction project labor 

agreement between the building construction contractor and one or more building trade unions; 

the labor agreement must provide

(A) a no-strike and no-slowdown pledge by the union or unions;

(B) a commitment on the part of the construction contractor to hire

WORK D R A FT  WORK D RAFT WORK D R A FT
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through local union hiring halls; and

(C) a provision allowing not more than 15 percent of the construction 

contractor’s workforce on the public construction project to be composed of persons 

who are not members o f the union or unions; and

(4) may not be operated by the state except temporarily when

(A) the private third-party contractor with whom the state has entered 

into an agreement to operate defaults in performance under the contract and state 

operation is reasonably necessary to ensure the facility's continued operation; or

(B) the state is unable to contract with a private third-party contractor.

(c) If required by the commissioner o f corrections as a condition o f the correctional 

facility’s operation, in the award o f a contract for the operation of the correctional facility to 

be constructed and operated under the notice and approval given in (a) of this section, the 

Department of Administration shall require that persons employed by the contractor as 

correctional officers in the facility meet the requirements of AS 18.65.130 - 18.65.290 that arc 

applicable to correctional officers.

(d) If directed by the commissioner o f corrections as a condition o f the correctional 

facility’s operation, in the award of a contract for the operation of the correctional facility to 

be constructed and operated under the notice and approval given in (a) o f this section, the 

Department o f Administration shall require the contractor to seek, obtain, and maintain 

accreditation of the correctional facility. This requirement is effective only when, as a matter 

o f policy, the commissioner of corrections seeks and obtains accreditation of state correctional 

facilities. Accreditation under this subsection shall be under standards of accreditation 

applicable to correctional facilities that are not more stringent than those applicable to state 

correctional facilities operated by the Department of Corrections.

(e) Subsection (a) o f this section constitutes die notice and approval required by 

AS 36.30.085.

* See. 3. Nothing m sec. 2 of this Act precludes operation o f the correctional facility 

described in sec. 2(a) of this Act by a private third-party contractor comprised of persons 

employed by the Department of Corrections.

* Sec. 4. 22 AAC 05.300(e) is annulled.
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