


JUNEAU, ALASKA 99811-0300  
PHONE. (907 )4 65 -3600  
FAX: (9 07 )4 65 -67 35

The Honorable Brian Porter 
Chair, House Judiciary Committee 
Alaska State Legislature 
State Capitol, Room 118 
Juneau, Alaska 99811

Re: Response to comments from ARECA on
CSHB 391

Dear Representative Porter:

At the House Judic' 7  Committee hearing on CSHB 391 held Monday, February 26, 
1996, this office was asked to review a letter from Rebecca Pauli, Esq., counsel for the Alaska Rural 
Electric Cooperative Association, Inc. (ARECA), in which she suggests several amendments to 
CSHB 391. We thank you for the opportunity to comment on Ms. Pauli’s letter.

With respect to the suggestion to change the word “may” to “shall” in the last sentence 
o f proposed AS 29.06.520(b), . . the state sha l l  succeed to that asset or liability,” neither the
Department o f Community & Regional Affairs nor this office opposes this change.

Ms. Pauli also suggests that language be added to AS 29.06.520(a) so that a transfer 
o f the assets or liabilities would not occur unless it was “upon terms which do not alter, amend, or 
modifV any rights, powers, and duties owed bv the dissolved municipality to a person and which are 
approved in writing by the Department o f Law.” This office opposes this suggested change. We 
believe it unnecessarily complicates the dissolution process and may pose a restriction whereby a 
single contractor could effectively stifle a dissolution that would be in the best interests o f the state. 
Any contractor who has a current contract with a municipality going through dissolution, has the 
opportunity to submit a brief and provide oral and written testimony to the Local Boundary 
Commission regarding the dissolution. The contractor may, at that time, point out conditions o f a 
contract that it would like the LBC to consider, or possibly make a condition to, in the terms of 
dissolution. We believe that to require in statute that contracts between parties may not be altered 
or amended, or modified during the dissolution process is bad public policy and may impair the 
successor’s ability to successfully negotiate an assumption o f current contracts. Furthermore, the 
Department o f Law is already required to approve the transfers in writing, which we believe would 
adequately protect all parties.
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Finally, we also oppose Ms. Pauli’s suggestion to amend proposed AS 29.06.520 by 
adding a new subsection (c), which it states will place an entity succeeding to a dissolved municipality 
so that it “stands in the shoes o f ’ and become that dissolved municipality. We disagree that this is 
the intent o f the dissolution process or the intent o f this legislation. If a municipality dissolves, that 
entity is gone. To have a successor to the assets and liabilities is necessary to protect the public 
interest. It is not intended to place the state or a successor “in the shoes o f ’ or have it become that 
dissolved municipality. We therefore oppose this suggested change.

If you or members of the committee have questions regarding our comments, we are 
available to address them at today’s committee hearing.

Sincerely

Bruce M. Botelho 
Attorney General

By: Marjotfe L. Vandor
Assistant Attorney General

MLV-.jn

cc: Members o f the House Judiciary Committee

Chrystal Smith 

Rebecca Pauli, Esq.

Pat Poland, Director
Division o f Municipal & Regional Assistance
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Honor a b l e  Ivan M. Ivan 
co-chair, House c &r a  c o m m i t t e e  
Alaska State Legis l a t u r e  
Room 503, State Capitol 
Juneau, Alaska 99301-1182

You have r e q u e s t e d  advice on the e x t e n t  to which House
Bill 391, autho r i z i n g  the tra n s f e r  of land of d i s s o l v e d  
m u n i c i p a l i t i e s  to c e r t a i n  entities including v i l l a g e  councils, 
could result in the c o n v e y a n c e  of s u b s u r f a c e  r i g h t s  to the en t i t y  
r e c e iving the land. As d i s c ussed below, c o n v e y a n c e s  a u t h o r i z e d  by 
HB 391 are likely to affect subsurface rig h t s  in land s u b ject to 
the legislation only in rare cases. W h i l e  t h e r e  are limited 
ci r cumstances in w h i c h  the g r a n t e e  of land of a d i s s o l v e d  
m u n i c i p a l i t y  might ga i n  sub s u r f a c e  rights in su c h  land, in m o s t  
cases c o nveyances a u t h o r i z e d  by the bill w o u l d  i n c l u d e  no m i n e r a l  
rights.

Section 1 of H ouse Bill 391 w o u l d  a m e n d  AS 29.06 . 5 2 0  to
a u t h o r i z e  the di r e c t  t r a n s f e r  of ass e t s  o r  l i a b i l i t i e s  of a 
d i s s o l v e d  m u n i c i p a l i t y  to e n tities i r u l u d i n g  a s u c c e s s o r  
municipality, a n o n p r o f i t  corporation, or a v i l l a g e  c o u ncil formed 
u n d e r  25 U.S.C. 473a.' Section 1 w o u l d  also c o n d i t i o n  the t r a n s f e r  
of such assets or liabilities upon w r i t t e n  a p p r o v a l  by the 
De p artmert of Law. ' U nder c u r rent law, the S t a t e  is a u t h o r i z e d  to 
t r a n s f e r  the assets of a d i s s o l v e d  m u n icipality, a n d  to d i s p o s e  of 
land he l d  by the state in trust for a future m u n i c i p a l i t y  u n d e r  4 3

1 Act of May 1, 1936, 49 Stat. 1250. T h e  A c t  a p p l i e d  the 
p ro v i s i o n s  of the Indian R e o r g a n i z a t i o n  A c t  to Alaska, and has 
been c ommonly re f e r r e d  'o as “the A l a s k a  I R A .” Thus, the 
r efer e n c e  in HB 391 to co u n c i l s  “for m e d  u n d e r  25 U.S.C. 4 7 3 a” 
indicates v i l l a g e  IRA councils.

Re: Effect of HB 391 on
s ub s u r f a c e  r i g h t s

Dear R e presentative Ivan

M-CSIH
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U.S.C. 1613(C)(3),2 AJ 29.06.520; AS 44.47.150(a). However, t here 
may not be authority u n der ex i s t i n g  law for a d i r e c t  t r a n s f e r  of 
the assets of a d i s s olved m u n i c i p a l i t y  v/ithout the S t a t e  first 
suc c e e d i n g  to those assets; HB 391 is app a r e n t l y  d e s i g n e d  to 
p r o v i d e  clear authority for such a transfer. In addition, Section 
2 of the bill would ma k e  the S t a t e '3 disposal of the land of a 
d i s s o l v e d  m u n i c i p a l i t y  to which it has s u c c eeded s u b j e c t  to the 
c o n c u r r e n c e  of the Local Boundary Commission.

The extent to which a direct t r ansfer of land of a 
d i s s o l v e d  muni c i p a l i t y  might implicate s u b s u r f a c e  rig h t s  in the 
land is n ecessarily limited by the scope of the disso l v e d  
m u n i c i p a l i t y’s rights in the land, and by certain r e s t r i c t i o n s  to 
w hich all municipalities, as p o l i t i c a l  s u b d i v i s i o n s  of the State, 
are subject. Mun i c i p a l i t i e s  in Alaska r e c e i v e  land from two 
p r i mary sources: (l) general grant or other e n t i t l e m e n t s  c o nveyed 
b y  the State under AS 29.65; and (2) conve y a n c e s  fr o m  village 
c o r p o r a t i o n s  under Section 14(c)(3) of ANCSA. A m u n i c i p a l i t y  
r e c e i v i n g  land from either of these sources does not r e c e i v e  the 
s u b s u r f a c e  estate.

Under Section 6(i) of the Alaska S t a t e h o o d  A c t 4 the 
State is required to r e s erve the m i n e r a l  estate from all “sales, 
deeds, or p a t e n t s” for the disposal of State land r e c e i v e d  under 
t h e  S t a t e h o o d  Act.5 By ratifying article VIII, s e c t i o n  9, and 
a r t i c l e  XII, section 13 of the Alaska Constitution, and by

2 S e c t i o n  14(c)(3) of the Alaska Native Claims S e t t l e m e n t  A c t  of 
Dec e m b e r  18, 1971 (“A H C S A " ) . T h a t  provision req u i r e s  A N C S A  
v i l l a g e  corporations to convey to any m u n i c i p a l i t y  in t h e  Native 
village, or to the S tate in trust for any m u n i c i p a l i t y  w h i c h  
m i g h t  be e s tablished in the village in the future, so m u c h  land 
as is n e c e s s a r y  for commu n i t y  expan s i o n  and f o r e s e e a b l e  c o m m u n i t y  
needs.

5 A S  2 9 . 0 6 . 5 2 0  c u r r e n t l y  p r ovides that a s u c c e s s o r  m u n i c i p a l i t y  
s u c c e e d s  to all assets and liabilities of a d i s s o l v e d  
municipality. However, the stat u t e  is silent as to the e x t e n t  of 
the s u c c e s s o r  m u n i c i p a l i t y’s power t o  then t r a n s f e r  t h o s e  assets.

4 Act of J u l y  7, 1953, 72 Stat. 339.

5 Indeed, Sect i o n  6 ( i ) of the A l a s k a  Statehood A c t  p r o v i d e s  that 
“any lands or min e r a l s  d i s p o s e d  of contrary to the p r o v i s i o n s  of 
this s e c t i o n  shall be forfeited to the Un i t e d  S t a t e s  b y  
a p p r o p r i a t e  p r o c e e d i n g s” which the United St a t e s  w o u l d  be 
c o m p e l l e d  to bring in federal court.
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sep a r a t e l y  a p p r o v i n g  S e c tion 8(b) t h e  S t a t e h o o d  Act, A l a s k a  made 
the r e s t r i c t i o n  on a l i e n a t i o n  of the m i n eral es t a t e  of t h e s e  State 
lands p a r t  of the f e d e r a l - s t a t e  compact. State v. L e v i s . 559 P . 2d 
630, appeal d i s m i s s e d . 432 U.S. 901, 97 S.Ct. 2943 (1977) .6
Therefore, a direct tra n s f e r  of land of a d i s s o l v e d  m u n icipality, 
w h e r e  the land w a s  o r i g i n a l l y  sel e c t e d  by t h e  State u n d e r  the 
S t a t e h o o d  A c t  and later con v e y e d  to the m u n i c i p a l i t y  u n d e r  T itle 
29, cannot alienate the mine r a l  estate, since t h e  m u n i c i p a l i t y  is 
barred by law from r e c e i v i n g  the m i n e r a l  e s t a t e  from t h e  State. 
Further, even if a m u n i c i p a l i t y  we r e  able to r e c e i v e  the m i n e r a l  
es t a t e  to land o r i g i n a l l y  gran t e d  u n d e r  the S t a t e h o o d  Act, it w o u l d  
be bound, as a p o l i t i c a l  subdi v i s i o n  of t h e  State, by the 
r e s t r i c t i o n s  of S e c tion 6 ( i) of the State h o o d  Act.

Similarly, a con v e y a n c e  of land from an A N C S A  v i l l a g e  
co r p o r a t i o n  to a municipality, or t o  the State in trust, d o e s  not 
include the mine r a l  es t a t e  of the c o n v e y e d  land, b e c a u s e  v i l l a g e  
c o r p o r a t i o n s  never r e c e i v e  the s u b s u r f a c e  es t a t e  in the first 
instance u nder ANCSA. See 43 U.S.C. 1612(a)(1)? 43 U . S . C  1613 (a),
(b). As a ma t t e r  of law, a village c o r p o r a t i o n  can o n l y  c o n v e y  the 
s u r face estate in any c o n v e y a n c e  m a d e  u nder S e c t i o n  14(c)(3) of 
ANCSA. 43 U.S.C. 1613(c)(3). A d i s s o l v i n g  municipality, 
therefore, can n o t  t r a n s f e r  the m i n e r a l  es t a t e  of land w h i c h  it 
r e c e i v e d  u n d e r  Section 14(c)(3) of ANCSA, since it c o u l d  not have 
r e c e i v e d  m i n e r a l  rights fr o m  the v i l l a g e  corporation.

It is possible, of course, for m u n i c i p a l i t i e s  to r e c e i v e  
land from sources other than the State or v i l l a g e  corporations. 
For example, a m u n i c i p a l i t y  m i g h t  acquire full fee t i t l e  to a 
for m e r  federal homestead, townsite, or p a t e n t e d  m i n i n g  claim. In 
such a case, the m u n i c i p a l i t y  w o u l d  r e c e i v e  the m i n e r a l  e s t a t e  to 
the ext e n t  that i n terest w a s  held by the m u n i c i p a l i t y’s 
pre d e c e s s o r - i n - i n t e r e s t .  If t h e  m u n i c i p a l i t y  we r e  to later 
d i s s o l v e  s u b ject to the p r o v i s i o n s  of HB 391, the s u b s u r f a c e  e s t a t e  
w o u l d  be transf e r r e d  as an asset to  the m u n i c i p a l i t y ' s  d e s i g n a t e d  
successor. If the l e g i s l a t u r e  w i s h e d  to p r e v e n t  this result, it 
c o u l d  d o  so by am e n d i n g  HB 391 to e x p r e s s l y  r e s e r v e  the m i n e r a l

4 A r t i c l e  VIII, s e c tion 9 of the A l a s k a  C o n s t i t u t i o n  p r o v i d e s  in 
r e l e v a n t  part that “all s ales or g r a n t s  shall c o n t a i n  such 
r e s e r v a t i o n s  to the State of all r e s o u r c e s  as m a y  b e  r e q u i r e d  by 
C on g r e s s  or the State . . . .” T h i s  cl a u s e  r a t i f i e s  S e c t i o n  
6(i) of the S t a t e h o o d  Act, w h i l e  a l s o  a u t h o r i z i n g  the l e g i s l a t u r e  
to r e q u i r e  the r e s e r v a t i o n  of m i n eral r e s o u r c e s  f r o m  t h e  
c o n v e y a n c e  of State land acq u i r e d  b y  m eans o t h e r  than the 
S t a t e h o o d  Act. Currently, t here a p p e a r s  to b e  no g e n e r a l  
s t a t u t o r y  p r o s c r i p t i o n  on a l i e n a t i o n  of the m i n e r a l  e s t a t e  of 
n o n - S t a t e h o o d  A c t  land.
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estate from the t r a n s f e r  to the successor of the d i s s o l v e d  
mu n i c i p a l i t y . 7 In that event, while the r e s e r v a t i o n  of the m i n e r a l  
e state to the State w o u l d  not be a condi t i o n  of the m u n i c i p a l i t y’s 
dissolution, the s u b s e q u e n t  transfer of the former m u n i c i p a l i t y’s 
assets w o uld be s u b j e c t  to the mine r a l  reservation.

In summary, t r a n s f e r s  of land a u t h o r i z e d  by HB 791 to 
successors of d i s s o l v e d  m u n i c i p a l i t i e s  will r a r e l y  c o n v e y  m i n e r a l  
rights, since in most cases the d i s s olving m u n i c i p a l i t y  will ha v e  
no mineral rights to convey. While the m i n eral e s t a t e  c o u l d  be 
conveyed u n d e r  r e l a t i v e l y  rare circumstances, as d i s c u s s e d  above, 
the legislature could p r e v e n t  this r e s u l t  by m a k i n g  a r e s e r v a t i o n  
of the m i n e r a l  estate an express condition of the t r a n s f e r  of 
assets a u t h o r i z e d  by the bill. If you have furt h e r  q u e s t i o n s  
r e g a rding this issue, p l e a s e  d o n ’t hesitate to c o n tact this office.

V e r y  t ruly yours,

BRUCE M. BOTELHO

HY G E N E R A L

—

Baker
A ssistant A t t o r n e y  Gene r a l

cc: M a r j o r i e  L. V a n d o r
A s s i s t a n t  A t t o r n e y  General

Rick Elliott
Dept, of C o m m u n i t y  and Regional Affairs

i:\btfcoj\hb391.opp

7 In addition, as a l l u d e d  to earlier, the legisl a t u r e  c o u l d  
r e strict t h e  S t a t e’s a b i l i t y  to a l i e n a t e  the s u b s u r f a c e  e s t a t e  of 
former m u n i c i p a l  land w h i c h  was not o r i g i n a l l y  s elected u n d e r  the 
S t a t e h o o d  Act.
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The Honorable Brian Porter 
Chair, House Judiciary Committee 
Alaska State Legislature 
State Capitol. Room 118 
Juneau, Alaska 99811

Re: Response to comments from ARECA on
CSHB 391

Dear Representative Porter:

At the House Judiciary Committee hearing on CSHB 391 held Monday, February 26, 
1996, this office was asked to review a letter from Rebecca Pauli, Esq., counsel for the Alaska Rural 
Electric Cooperative Association, Inc. (ARECA), in which she suggests several amendments to 
CSHB 391. We thank you for the opportunity to comment on Ms. Pauli’s letter.

With respect to the suggestion to change the word “may’ to “shall” in the last sentence 
o f proposed AS 29.06.520(b), . . the state s ha l l  succeed to that asset or liability,” neither the
Department o f Community & Regional Affairs nor this office opposes this change.

Ms. Pauli also suggests that language be added to AS 29.06.520(a) so that a transfer 
o f the assets or liabilities would not occur unless it was “upon terms which do not alter, amend, or 
modify any rights, powers, and duties owed by the dissolved municipality to a person and which are 
approved in writing by the Department of L aw " This office opposes this suggested change. We 
believe it unnecessarily complicates the dissolution process and may pose a restriction whereby a 
single contractor could effectively stifle a dissolution that would be in the best interests o f the state. 
Any contractor who has a current contract with a municipality going through dissolution, has the 
opportunity to submit a brief and provide oral and written testimony to the Local Boundary 
Commission regarding the dissolution. The contractor may, at that time, point out conditions o f a 
contract that it would like the LBC to consider, or possibly make a condition to, in the terms o f 
dissolution. We believe that to require in statute that contracts between parties may not be altered 
or amended, or modified during the dissolution process is bad public policy and may impair the 
successor’s ability to successfully negotiate an assumption o f current contracts. Furthermore, the 
Department o f Law is already required to approve the transfers in writing, which we believe would 
adequately protect all parties.
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Finally, we also oppose Ms. Pauli’s suggestion to amend proposed AS 29.06.520 by 
adding a new subsection (c), which it states will place an entity succeeding to a dissolved municipality 
so that it “stands in the shoes o f ’ and become that dissolved municipality. We disagree that this is 
the intent of the dissolution process or the intent o f this legislation. If a municipality dissolves, that 
entity is gone. To have a successor to the assets and liabilities is necessary to protect the public 
interest. It is not intended to place the state or a successor “in the shoes o f ’ or have it become that 
dissolved municipality. We therefore oppose this suggested change.

If you or members o f the committee have questions regarding our comments, we are 
available to address them at today’s committee hearing.

Sincerely,

Bruce M. Botelho 
Attorney General

By: Marjorie L. Vandor
Assistant Attorney General

MLV:jn

cc: Members o f the House Judiciary Committee

Chrystal Smith 

Rebecca Pauii, Esq.

Pat Poland, Director
Division o f Municipal & Regional Assistance
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Brian Porter, Chairperson 
House Judiciary Committee 
Alaska Legislature 
State Capital
Juneau, Alaska 99801-1182

Re: Committee Substitutefof.HouseJ3illjNo.-39l (“CSHB 39n

Dear Mr. Porter:

This firm represents Alaska Rural Electric Cooperative Association, Inc. 
(“ARECA”), an association of rural electric cooperatives throughout the state of Alaska. Soon to 
be before your committee is committee substitute for House Bill No. 391, An Act Relating to 
Succession to Assets and Liabilities of Dissolved Municipalities and to the Administration and 
Disposal of Certain Land of Dissolved Municipalities, sponsored by Representative Ivan 
(Draft 9-LS137l\C). ARECA has no objection to CSHB 391 provided that the successor fully 
assumes the assets and liabilities of the dissolved municipality. ARECA is concerned that the 
proposed legislation would leave parties doing business with a municipality in a lesser position 
upon dissolution and that there may be orphaned assets and liabilities. ARECA has die following 
comments on CSHB 391:

AS 29.06.520 currently provides:

A municipality succeeding to a dissolved municipality succeeds to all 
rights, powers, duties, assets, and liabilities of the dissolved 
municipality. Otherwise the state succeeds to those rights, powers, 
duties, assets, and liabilities. If the state succeeds to a dissolved 
municipality, the state may enter into a contract for the performance 
of duties or powers in the area of the dissolved municipality.
However, a contract with an organization for the performance of 
duties or powers entered into under this section does not constitute 
recognition by the state of governmental powers of that 
organization.

The current AS 29.06.520 provides that only the State or a municipality may succeed to a 
dissolved municipality. House Bill No. 391 would allow other entities (a council formed under 
25 U.S.C. § 473a, a council providing services under federal law, and a non-profit corporation 
qualified for an entitlement under AS 29.60.140) to succeed to a dissolved municipality. 
CSHB 391, in addition to broadening the class of entities which may succeed to a dissolved 
municipality, also creates the potential that, upon dissolution, a party who has contracted with a 
dissolved municipality may find itself in a lesser position than it would be under the current law. 
To ensure that any person who had a relationship with the dissolved municipality prior to 
dissolution will not find itself in a changed or lesser position because of the dissolution, ARECA

rMvgCvUgliU-lS-MV
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proposes adding the following underlined language to CSHB 391 at Section 1, line 10, of Draft 9- 
LS1371 \C such that it would now read:

Assets or liabilities may not be transferred to a successor except 
upon terms whiclLdo_not,alter, amend, or modify any rights, 
powers, and duties .owed-b.Y_the--dissoIyedjmunicipalitv to a person 
and which are approved in writing by the Department of Law.

Next, CSHB 391 (Draft 9-LS1371\C) at Section 1, page 2, lines 8 through 11,
states:

If the Local Boundary Commission determines that it is not 
practicable for an entity listed in (a)(l)-(4) of this section to be the 
successor to an asset or liability of a dissolved municipality, the state 
may  succeed to that asset or liability. [Emphasis added.]

“May” is permissive. As written, the State is not required to, but rather the State “may,” succeed 
to an asset or liability. If the State chose not to succeed, the asset or liability would be orphaned, 
i.e., the asset would not be assumed by another successor and would remain in limbo. The State 
will not allow a corporation to dissolve without proof that all assets and liabilities of the 
corporation have been fully assumed or provided for. AS 10.06.620, .655, and.668.

Similarly, the State should not allow a municipality to dissolve without proof that 
all assets and liabilities have been fully assumed or provided for. CSHB 391 would allow 
dissolution of a municipality without proof that all assets and liabilities of the municipality have 
been fully assumed or provided for. To cure this oversight, ARECA proposes changing the 
permissive “may" to the mandatory ''shall" such that CSHB No. 391 would read:

If the Local Boundary Commission determines that it is not 
practicable for an entity listed in (a)(l)-(4) of this section to be the 
successor to an asset or liability of a dissolved municipality, the state 
shal l  succeed to that asset or liability.

This change is necessary to ensure that an asset or liability of a dissolved municipality will not be 
orphaned.

Finally, CSHB 391 (Draft 9-LS1371\C) proposes at Section 1, page 2, lines 12 
through 19, a subsection (c) which would read:

If the state or a municipality succeeds to assets or liabilities of a 
dissolved municipality, the state or successor municipality succeeds 
to all rights, powers, and duties of the dissolved municipality 
n ecessary  f c r  the management o f  the assets o r  l iabi l i ties.  The state 
may enter into a contract for the performance of duties or powers in 
the area of the dissolved municipality. [Emphasis added.]

&\AVEC\Le*U\M&-96\f
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ARECA proposes a subsection (c) which would read:

A successor to assets or liabilities of a dissolved municipality 
succeeds to all rights, powers, and duties of the dissolved 
municipality. If the state succeeds to an asset or liability of a 
dissolved municipality, the state may enter into a contract for the 
performance of duties or powers in the area of the dissolved 
municipality.

ARECA’s proposed paragraph (c) is in keeping with the spirit and intent of the current 
AS 29.06.520, which provides that when an entity succeeds to a dissolved municipality, it “stands 
in the shoes o f ’ and becomes that dissolved municipality. CSHB No. 391 creates a special 
exception for the State or a successor municipality by providing that if the State or a municipality 
succeeds, to the assets or liabilities of a dissolved municipality, the State or successor succeeds only 
to the extent "necessary for the management of the assets or liabilities.” As written, this language 
could be interpreted such that the State or a municipality succeeding to the liabilities of a dissolved 
municipality would not truly “stand in the shoes” and would not fully assume the assets and 
liabilities of the dissolved municipality. CSHB No. 391, Section 1, page 2, lines 12 through 19, 
appears to limit the role of the State or a municipal successor. ARECA’s proposed language treats 
all successors equally and ensures that the successor truly stands in the shoes of the dissolved 
municipality as is contemplated in current AS 29.06.520.

Thank you for your time and consideration of our concerns.

Sincerely yours,

KEMPPEL, HUFFMAN AND GINDER, P.C.

id b C C a—
Rebecca C. Pauli

:Ibf

cc: David Hutchens, Executive Director
Alaska Rural Electric Cooperative Association, Inc.

Roger R. Kemppel, Esq.
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SPO N SO R  STATEM ENT - COM M ITTEE SUBSTITUTE H O U SE BILL 391 (CRA)

This bill w as in troduced  by request of the D epartm en t of C o m m u n ity  an d  Regional 
A ffairs an d  the Local B oundary C om m ission . C u rren tly , the  s ta te  au to m atica lly  
b eco m es the su ccesso r to a d is so lv e d  m u n ic ip a lity  u n le ss  a n o th e r  m u n ic ip a l 
g o v e rn m e n t assu m es such  resp onsib ility . In m ost cases, the s la te  becom es the 
successor by default. This m eans the state  takes over the resp o n sib ility  an d  liability 
of o w n in g  p roperties  such as solid  w aste facilities, bulk fuel s to rag e  facilities, pow er 
u tilities, sew er system s and  o ther facilities p rev iously  ow ned  by the  m unicipality .

Cs for H ouse  Bill 391 (CRA) allow s the Local B oundary  C o m m issio n  to d esigna te  an 
In d ian  R eorgan iza tion  Act council, a council th a t p ro v id es  serv ices u n d e r federal 
law, an o th e r m unicipality , non p ro fit corpora tion  o r the sta te  to be a d irect successor 
to a d isso lv ed  m unicipality . The term s of the transfer of assets an d  liabilities of the 
d isso lv ed  m unic ipa lity  m ust be ap p ro v ed  bv the D ep artm en t of Law. The bill also 
specifies that any  transfer of assets o r liabilities does not con stitu te  recognition  by the 
state o f tha t o rganization.
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C H A N G ES IN CO M M ITTEE SU BSTITU TE FOR HB 391 (CRA)

The changes th a t w ere  m ade in the  C o m m ittee  S ub stitu te  for H ouse Bill 391 (CRA) 
w ere  reco m m en d ed  bv the D ep artm en t o f C o m m u n ity  and  Regional A ffairs, the 
D epartm en t of Law and  the D epartm en t of N a tu ra l Resources.

C hanges are as follows:

(1) T itle . A dds "and to the ad m in is tra tio n  an d  d isposal o f certain  land of d isso lved  
m unicipalities."  This reflects the v a rio u s  changes m ade th ro u g h o u t the bill.

(2) S ection  1, Line 6 . A t the su g g estio n  of the D ep artm en t of N atu ra l R esources, 
before  the Local B oundary  C om m ission  an d  the D epartm en t of Law decide w h ere  a 
d is so lv e d  m u n ic ip a litie s  fo rm er s ta te  lan d  a sse ts  will be tran sfe rred , DNR be 
co n su lted .

(3) S ection  1, L ine 7. Reference is m ad e  to AS 38.05.825(d), suggested  by DNR. This 
s ta tu te  requ ires  th a t tide  an d  su b m erg ed  lan d  conveyed  rev ert to the s ta te  u p o n  
d isso lu tio n  of the  m unic ipality . The reason  for th is, as s ta ted  by DNR, is to p ro tec t 
the p ub lic  in terest as estab lished  th ro u g h  the pub lic  tru s t doctrine.

(4) S ection  1, I ine 13. M oved the s ta te  as a successor from  the first op tion  to the last 
o p tio n  a s  n o ted  in su b sec tio n  (b), fo u n d  on p a g e  tw o, line  6 of the com m ittee  
substitu te . This ad d resses  the D epartm en t of L aw 's concern tha t the state  succeed  to 
the  d isso lved  m u n ic ip a lity 's  assets o r  liabilities on ly  if there  is no o ther successor, as 
a n o th e r m un ic ip a lity , u n d e r cu rren t law . This lessens the  liability  for the  s ta te  in 
the succession process.

(5) S ection  1, L ine 14. Reference is changed  from  "a N ative  council o rgan ized  u n d e r 
fed e ra l law " to  "a council fo rm ed  u n d e r  25 U.S.C. 473(a)." T his ch an g e  w as 
reco m m en d ed  by  the  D ep artm en t o f Law. A ccord ing  to the d ep artm en t, a N a tiv e  
council o rg an ized  u n d e r  federal law  is g en era lly  co n sidered  to be a federa l IRA 
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co u n cils , as w ell as IRA's a n d  n o n p ro fit co rp o ra tio n s  to be d eed ed  certa in  real 
p ro p e rtie s  from  d isso lv ed  m u n ic ip a litie s. A lso, in the o rig inal bill, reference w as 
m ad e  to "w ith in  the  en tire  area  of the d isso lv ed  m unic ipality" w hich  m ay have 
cau sed  p ro b le m s  since In d ian  c o u n try  is n o t recogn ized  in A laska, excep t in 
M etlaka tla , a n d  it cou ld  be tha t the area  w here  a N ative council o p era tes  m ay  be 
d iffe ren t from  w hat w ere  the b o u n d arie s  of the form er m unicipality .

(6 ) S ec tio n  1, Page 2, Line 18. T he change in subsection (c) (Lines 18-19) is a change 
in  d ra f t in g  a n d  tech n ica l in n a tu re . This change  w as reco m m en d ed  by the  
D e p a rtm en t of C om m unity  and  R egional Affairs.

(7) S ec tio n  2 , Page 3, Line 4. The orig inal bill w ould  have deleted  au th o rity  of the 
co m m issio n er of DC&RA to d isp o se  of re levan t trust lands to an ap p ro p ria te  v illag t 
e n tity  if a m u n ic ip a lity  d isso lves. C u rre n t regu la tions allow  the com m issioner of 
DC&RA to tran sfe r the lands of a d isso lved  m unic ipality  to an ap p ro p ria te  v illage 
en tity . D eletion  of this au th o rity  w o u ld  m ake cu rren t regu la tions inapp licab le  to 
lan d  a sse t d is tr ib u tio n  in the e v en t o f a m un ic ipa l d isso lu tio n . T herefo re , the  
D' p a r tm e n t of Law recom m ended  re in sta ting  this au thority .

(8 ) S ec tio n  3. R ecom m endation  by the D epartm en t of Law th a t req u ires  tha t the 
tran sfe r o f land  by sale, lease, rig h t of w ay , easem ent or perm it, m ay be m ade by the 
co m m issio n er on ly  after the ap p ro v a l of the app rop ria te  village en tity  by reso lu tion  
filed  w ith  the  d ep artm en t.

(9) S ec tio n  4. L anguage a d d e d  to AS 44.47.150 (c) w hich sta tes th a t a fte r one 
co m p le te  fiscal year after inco rpo ra tion  of a m unicipality  that inc ludes all or p a rt of 
the  area  of a d isso lved  m unicipality , land  o r in terest in land acqu ired  u n d e r (a) (3 ) of 
th is  sec tion  a n d  re ta in ed  by the s ta te  w ill be conveyed w ithou t cost to the new ly  
in c o rp o ra te d  m un ic ipa lity .
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SECTIONAL ANALYSIS - CS fo r HO U SE BILL 391 (CRA)

S ec tio n  1: A m ends AS 29.06.520. Succession. U pon d isso lu tio n  by a m un ic ip a lity , 
the Local B oundary  C om m ission , a fter co n su ltin g  w ith  the  D epartm en t of N a tu ra l 
R esources, shall a rrange for the a ssu m p tio n  of assets or liabilities of the d isso lved  
m u n ic ip a lity  bv one or m ore successors. T hese successors m ay  be a m un ic ipality , a 
council fo rm ed  u n d e r 25 U.S.C. 473a (In d ian  R eorg an iza tio n  Act), a council th a t 
p ro v id e s  serv ices u n d e r federal law  to re s id e n ts  o f th e  area of the d isso lv e d  
m un ic ip a lity , a nonprofit co rp o ra tion  tha t is qualified  for an en titlem en t u n d e r AS 
29.60.140 (S tate Aid to U n in co rp o ra ted  C o m m u n itie s), o r to the  s ta te . In th is 
section , reference is m ade to AS 38.05.825(d). This s ta tu te  requ ires  th a t tide  an d  
su b m erg ed  land  conveyed rev e rt to the s ta te  u p o n  d isso lu tio n  of the m un ic ipa lity . 
The reason  for this, as stated  by DNR, is to p ro tec t the pub lic  in terest as estab lished  
th ro u g h  the  p u b lic  tru s t doc trine . T his sec tio n  a lso  s ta tes  the Local B o u n d ary  
C o m m issio n  g ive  preference to the above m en tio n ed  en tities  p rio r to tu rn in g  o v e r 
assets o r liabilities to the state . A co n trac t is to be s ig n ed  p rio r to the tran sfe r of 
asse ts  o r liab ilities to an IRA C ouncil o r  a council th a t p ro v id es  serv ices u n d e r  
fed e ra l law . This con tract does n o t c o n s ti tu te  reco g n itio n  by the  s ta te  of an y  
g ov ern m en ta l pow ers o f that successor.

S ec tio n  2: A m ends AS 44.47.150(a), Land C onveyed  in T rust. A n ew  subsec tion  is 
a d d e d  to ex isting  language sta tin g  that w ith  the concurrence of the Local B oundary  
C o m m issio n , the  C om m issioner o f the  D e p a rtm en t o f C o m m u n ity  an d  R egional 
A ffairs m ay  accept, adm in ister and  d isp o se  o f lan d  conveyed  to the state, u n d e r  the 
a u th o rity  estab lished  u n d e r Section 1 of th is bill, as a resu lt of a d isso lu tio n  o f a 
m u n ic ip a lity .

S ec tio n  3: A m ends AS 44.47.150(b), L and C onveyed  in Trust. This section req u ires  
th a t the tran sfe r of land  by sale, lease, rig h t of w ay, easem en t or p e rm it, m ay  be 
m ad e  by the com m issioner o f the D ep artm en t o f C o m m u n ity  an d  R egional A ffairs 
on ly  a fter the approval of the a p p ro p ria te  v illage en tity  by reso lu tion  filed with the 
d e p a r tm e n t.
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Sectional Analysis

C S H B  391 (CRA)

S e c tio n  4: A m en d s AS 44.47.150(c), Land C o n v ey ed  in T rust. The new  language 
a d d e d  to this subsec tion  states that after one com plete  fiscal year after incorporation  
of a m u n ic ip a lity  th a t in c ludes all or p a rt o f th e  area  of a d isso lved  m unicipality , 
lan d  o r in te rest in land  acqu ired  u n d e r (a) (3) o f this section and  retained by the state 
w ill be  conveyed  w ith o u t cost to the new ly  in co rp o ra ted  m unicipality .



Testimony Before the House C&RA Committee 
February 8,1996by

Patrick K. Poland, Director 
Municipal & Regional Assistance Division 

Department of Community &  Regional Affairs

Regarding Committee Substitute for House Bill No. 391 
"An Act relating to succession to assets and liabilities of dissolved

municipalities."______________________

The Department of Community and Regional Affairs strongly supports CSHB 
391. Simply put, the bill allows the State to take itself out of the role of successor 
to the powers, rights, duties, assets and liabilities of dissolved municipalities.

Under existing law, the State automatically becomes the successor to a dissolved 
municipality, unless another municipal government assumes such responsibility. 
While the existing law provides a preference for another municipality to be the 
successor -  in reality, Lite State has invariably taken on that role by default.

Since the mid-1980s, seven proposals have been filed to dissolve municipalities in 
Alaska. All were cities in the unorganized borough. As such, in every case, 
dissolution would saddle the State with potentially significant responsibilities 
and liabilities associated with properties such as solid waste facilities, bulk fuel 
storage facilities, electrical utilities, fire halls, community meeting halls, sewage 
systems, water utilities and the like.

Even if a city within an organized borough dissolves, t1 te State may find itself as 
the successor. There is nothing in the current law that requires an organized 
borough to become the successor to a dissolved city within h? ooundaries.

The Local Boundary Commission now stipulates as a condition of dissolution, 
that some local group must accept a reconveyance from the State of all properties 
and obligations of the former municipality While this substantially reduces the 
State's responsibilities and liabilities with respect to the local properties, it does 
not eliminate them since the State— by law -  is in the "chain of title" for all 
properties of the dissolved municipalities.

CSHB 391 allows the Local Boundary Commission, after consulting w ith the 
Department of Natural Resources, to designate a local group to be the direct 
successor to a dissolving municipality. The group may be a Native council, non 
profit corporation or even another municipality if one is available and willing to 
serve as the successor. H ie transfer of assets and liabilities can take place only 
upon terms approved by the Department of Law.
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Presently, w h e n  the State receives assets from a dissolved municipality and 

subsequently transfers them to a local successor, it does so through a formal 

agreement prepared by the Department of Law. D C R A  has worked closely with 

the Local Boundary Commission and the Department of L a w  to develop a 

standard set of conditions for inclusion in those agreements.

They include:

<> covenants that the properties will be used only for public purposes and will 

be available to the public without restrictions as to race, color, national origin 

or sex;

• a formal waiver of sovereign immunity whenever the successor is a Native 

village council, in order to ensure that tire agreement is enforceable;

• covenants that lands transferred to a Native Village council as a successor do 

not constitute "Indian Country";

• provisions that the local successor must transfer all properties, without 

consideration or other conditions, upon request to a future city or organized 

borough encompassing the community in question.

In conclusion, it is m y  strong belief that C S H B  391 is good public policy in that it 

removes the State from unnecessary exposure to liabilities associated with the 

dissolution of municipalities.
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une 22, 1995

The Honorable Ivan Ivan 
Co-Chairman
House Committee on Community and Regional Affairs 
Alaska House of Representatives 
716 W. 4th Ave; Suite 380 
Anchorage. AK 99501-2133

Dear Representative Ivan:

This is to bring you up-to-date on our efforts to resolve one of the few remaining 
procedural impediments concerning dissolution of municipal governments.

AS 29.06.520 provides that if another municipal government does not succeed to 
the assets and liabilities of a dissolved municipal government, the State must do 
so. Such would be the case for each of the six pending city dissolutions (Akiak, 
Atmautluak, Kasigluk, Newtok, Tuluksak and Tununak). Neither this agency nor 
any of those six communities want the State to succeed to the assets and 
liabilities of the cities pending dissolution.

In order to establish procedures under which the assets of dissolved cities may 
be returned to a local successor, I intend to propose regulations under AS 
44.47.150(a)(2) to allow the Department to accept, administer and dispose of 
real property obtained from a dissolved municipality. The proposed regulations 
and public notice relating to the matter have been drafted and are currently being 
reviewed by the Department of Law.

If adopted, the regulations will enable us to convey former municipal lands to 
anIRA council or traditional council. While this is the best we can do under our 
regulatory authority, I believe that a better long-term approach is warranted. I
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would prefer that AS 20.06.520 be amended to allow, upon approval by the 
Local Boundary Commission, that assets and liabilities of a dissolved city to be 
transferred directly to the local successor (bypassing the State). I would 
appreciate your support in making such a change to the statutes.

I will continue to keep you informed of matters relating to the proposed 
regulations and the pending dissolution of the six cities in question.

Cordially,

Mike Irwin 
Commissioner

cc: Patrick K. Poland, Director. Municipal & Regional Assistance Division
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IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSION

B Y  T H E  H O U SE  C O M M U N ITY  AND R EG IO N A L  AFFAIRS C O M M ITTEE

O ffered :
Referred:

Sponsor(s): R EPRESENTAT IVE  IVAN
A BILL 

FOR AN ACT ENTITLED i
I

"A n Act relating to succession to assets and liabilities of dissolved municipalities, | 

and to the administration and disposal of certain land of dissolved municipalities.
1

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 29.06.520 is amended to read: l
Sec. 29.06.520. SUCCESSION, ('a') When a municipality dissolves, the 

Local Boundary Commission shall, after consulting with the D epartm ent of 

Natural Resources and except as provided in AS 38.05.825(d) and AS 44.47.150(1). 

a rrange for the assum ption of the liabilities and assets of the dissolved 

m unicipality by one or m ore successo r Assets or liabilities may not be 

transferred  to a successor except upon terms approved in writing bv the 

Departm ent of Law. A successor to assets or liabilities of a dissolved municipality 

m ay onlv be

11) a municipality;

(2) a council form ed under 25 U.S.C. 473a:

C S F O R  H O U SE  B IL L  N O . 391(CRA)
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4 ,5

i
67  !i
8 j

i9

1

10

(3) a council that provides services under federal law to residents : 

of the area of the dissolved municipality: i
(4) a nonprofit corporation that is qualified for an entitlem ent 

under AS 29.60.140: or

(5) subject to (b) of this section, the state.

HO In arranging for the assumption of assets and liabilities of a dissolved

m unicipality bv one or more successors, the Local Boundary Commission shall 

give preference to entities listed in (a)(1) ■ (4) of this section. I f  the Local
I

Boundary Commission determines that it is not practicable for an entity listed in

(a)(1) - (4) of this section to be the successor to an asset o r liability of a dissolved

11 | municipality, the state mav succeed to that asset or liability.
J !

12 (c) If the state or a [A] municipality succeeds [SUCCEEDING] to assets or

13 liabilities of a dissolved municipality, the state or successor municipality succeeds
1

14 to all rights, powers, and duties [, ASSETS. AND LIABILITIES] of the dissolved

15 municipality necessary for the management of the assets or liabilities. The (. i

16 OTHERWISE. THE STATE SUCCEEDS TO THOSE RIGHTS, POWERS, DUTIES,

17 ASSETS, AND LIABILITIES. IF THE STATE SUCCEEDS TO A DISSOLVED
I

18 MUNICIPALITY, THE] state may enter into a contract for the performance of duties

19 or powers in the area of the dissolved municipality.

20 (d) Transfer of assets or liabilities of a dissolved municipality to an

21 organization under (a)(2) or O) of this section o r [HOWEVER,] a contract with an

22 organization for the performance of duties or powers entered into bv the state  under

23 | (c) of this section does not constitute recognition by the state of any governmental

24 | powers of that successor or organization.

25 * Sec. 2. AS 44.47.150(a) is amended to read:
i

26 (a) The commissioner

27 ! (1) shall accept, administer, and dispose of land conveyed to the state
'i !

28 in trust by.village corporations under 43 U.S.C. 1613(c)(3) (Sec. 14(c)(3) of the Alaska.
'! »29 Native Claims Settlement Act) for the purposes specified in that section;
i

30 , (2) may, with the concurrence of an appropriate village entity

31 recognized by the commissioner under (b) of this section or, in the absence of an

CSHB 391(CRA) -2-tfew T e x t U n d e rlin e d  (DELETED TEXT BRACKETED]



appropriate village entity, under procedures prescribed by regulations of the 

commissioner, accept, administer, and dispose of land conveyed in trust by a state or 

federal agencyi

(3) mav. with the concurrence of the Local Boundary Commission, 

accept, administer, and dispose of land conveyed to the state under AS 29.06.520 

as a result of the dissolution of a municipality [AND BY THE DISSOLUTION OF 

A MUNICIPALITY UNDER AS 29.06.450 - 29.06.530].

Sec. 3. AS 44.47.150(b) is amended to read:

(b) Transfer of land acquired under (a)(1) or (2) of this section by sale, lease, 

right-of-way, easement, or permit, including transfer of surface resources, may be made 

by the commissioner only after approval of an appropriate village entity such as the 

traditional council, a village meeung, or a village referendum. This approval shall be by 

resolution Filed with the department.

Sec. 4. AS 44.47.150(c) is amended to read:

(c) Within one complete state fiscal year after the incorporation of a municipality 

in the village or of a municipality that [WHICH] includes all or pan of the village, land 

acquired under (a)(1) or (2) of this section shall be conveyed without cost to the j 

municipality, and the municipality succeeds [SHALL SUCCEED] to all the entrusted 1
I

interest in the land. Within one complete state fiscal year after incorporation of a
J

municipality that includes all or part of the area of a dissolved municipality, land 

or an interest in land acquired under (a)(3) of this section and retained bv the state 

shall he conveyed without cost to the newlv incorporated municipality.

-3-New T exc U n d e r lin e d  [DELETED TEXT BRACKETED] CSHB 391(CRA)
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H O U S E  B I L L  NO. 391

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

N I N E T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

B Y  R EPR ESEN TA T IV E  IVAN

In troduced :
Referred :

A  B E L L  

F O R  A N  A C T  E N T I T L E D  

" A n  Act relating to succession to assets and liabilities of dissolved municipalities."

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

ii
* Section 1. A S  29.06.520 is amended to read:

Sec. 29.06.520. S U C C E S S I O N .  la) W h e n  a municipality dissolves, the 

Local Boundary Commission shall arrange for the assumption of the liabilities 

and, except as provided in A S  44.47.1501F). t,.e assets of the dissolved municipality 

bv one or more successors. Assets or liabilities m a y  not be transferred to a 

successor except upon terms approved in writing bv the Department of Law. A  

successor m a y  be

11) the state:

12)  a  m u n ic ip a l i t y :

(3) a Native council organized under federal law that is operating 

within the entire area of the dissolved municipality: or

(4) a nonprofit, corporation, that is qualified for an entitlement 

under A S  29.60.140 and that is operating within the entire area of the dissolved

*1- HB 391New Text w id e r l in e d  (DELETED TEXT BRACKETED]
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fb) If the state or a [A] municipality succeeds [SUCCEEDING] to assets or 

liabilities of a dissolved municipality, the state or successor municipality succeeds 

to all rights, powers, and duties [, ASSETS, AND LIABILITIES] of the dissolved 

municipality necessary for the managem ent of the assets or liabilities [. 

OTHERWISE, THE STATE SUCCEEDS TO THOSE RIGHTS, POWERS, DUTIES, 

ASSETS, AND LIABILITIES]. If the state succeeds to assets or liabilities of a 

dissolved municipality, the state may enter into a contract for the performance of 

duties or powers in the area of tne dissolved municipality.

(c) T ransfer of assets or liabilities of a dissolved m unicipality to an 

organization under fa)(3) or (4) of this section or [HOWEVER.] a contract with an 

organization for the performance of duties or powers entered into under (hi of this 

section does not constitute recognition by the state of governmental powers of that 

organization.

* Sec. 2. AS 44.47.150(a) is amended to read:

(a) The commissioner

( 1) shall accept, administer, and dispose of land conveyed to the state 

in trust by village corporations under 43 U.S.C. 1613(c)(3) (Sec. 14(c)(3) of the Alaska 

Native Claims Settlement Act) for the purposes specified in that section;

(2 ) may, with the concurrence of an appropriate village entity 

recognized by the commissioner under (b) of this section or, in the absence of an 

appropriate village entity, under procedures prescribed by regulations of the 

commissioner, accept, administer, and dispose of land conveyed in trust by a state or 

federal agency [AND BY THE DISSOLUTION OF A MUNICIPALITY UNDER 

AS 29.06.450 - 29.06.530].

municipality.
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FISCAL NOTE

Revision Date: _____________________
Title:

STATE OF ALASKA1996 LE G ISL A T IV E  SESSION BILL NO. HB 391

dissolved municipalities.*
‘ An Act relating to assets and liabilities of

Dept. Affected: 
^BRU: _
.Component:

Department of Law
Civil Division
General Legal Services

Sponsor:
Requester:

Representative Ivan
Houre C&RA Committee

Expenditures/Revenues

.COMPONENT SERIAL NO.
{Thousands of Dollars)

2 0 8 7

OPERATING EXPENDITURES FY 97 FY 98 FY 9 9 FY 0 0 FY 01 FY 0 2
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
CAPITAL EXPENDITURES

CHANGE IN REVENUES

FUND SOURCE (Thousands of Dollars)
1 0 0 2  Federal Receipts
1 0 0 3  GF Match
1 0 0 4  GF
1 0 0 5  GF/Program Receipts
1 0 0 6  GF/MHTIA
Other
TOTAL 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

Estimate of any current year (FYS6) cost: $ 0 .0
POSITIONS
FULL-TIME 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
PART-TIME
TEMPORARY

ijlsiv'

ANALYSIS: (Attach a separate page if necessary)
Th is bill am ends A S  2 9 .0 6 . 5 2 0  and A S  4 4 . 4 7 . 1 5 0  relating to the su cce ss ion  o f a s s e ts  and liabilities o f 

d isso lv ed  m unicipalities . The bill, in part, requires that asse ts  o r liabilities o f a d isso lved m un icipa lity  m ay not be 
tran sferred  e x cep t upon terms app roved  in writing by the Departm ent o f Law . This requ irem en t is a lready  being 
fo llow ed  in p ra c tice  and th e r -io re  its cod ifica tion  will not have a fiscal im pact fo r  th e  D epartm en t o f  Law .

O ther p a rts  o f  the bill are o f con ce rn , h ow ever, becau se  th ey  appear unclear or appear in con s is ten t w ith the  
res t o f  the  bill and w ith current law  and p ractice . T hese  concern s are n o ted  be low :

In S e c t ion  1 , the bill estab lishes A S  2 9 .0 6 .5 2 0 ( a ) ( 3 ) ,  w h ich  a llow s a s u c c e s s o r  o f a s s e ts  and liabilities o f 
a d isso lv ed  m unicipality to include: (3 ) a Native council organized under federal law  th a t is op e ra tin g  w ithin  the  
entire area o f  th e  d isso lved municipality.

~r3->/£txfao --------------------------------------
, Director r \  j

1 Bruce M. Botelho, Atrorney General

Prepared by: 
Division:

tRicfrard I. Pegues 
Administrative Service

Approved by CommissionerAgency: _____

Phone:. 
D ate :.
Date:

4 6 5 -3 6 7 2
1 /1 5 /9 6
1/15/96Department of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office
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FISCAL NOTE

A N A LY S IS  C O N T IN UA T IO N :

Th is ra ises  several issues . First, a 'N a tiv e  coun cil organ ized under federal law" is generally con s id e red  to be 
a federa l IRA council. This w ou ld n ot in clude a traditional village council. T h is  con flic ts  w ith  cu rren t p ractice  
and regu la tion s , 1 9  AAC  9 4  w hich a llow s traditional councils , as well as IRA 's and nonpro fit c o rp o ra tion s , to  be 
deed ed  certa in  real properties from  d isso lv ed  municipalities.

S e c o n d , th e  meaning o f "is operating" a s  th a t term inology relates to  a Native coun c il, is un clea r.

T h ird , "w ithin the entire area o f th e  d isso lv ed  municipality ," is not particu larly c lear in th is  in stan ce  and may  
be geog raph ica lly  problem atic b e cau se , e x c e p t fo r M etlakatla , Indian coun try  is n o t recogn ized  in A laska and it 
cou ld  be th a t the  area where a Native coun c il "operates" m ay be different from  w hat w ere th e  boundaries  o f the  
fo rm er municipality .

S e c t ion  1 also provides for the rew rite o f  A S  2 9  0 6 .5 2 0 (b ) ,  w h ich appears to  crea te  m ore  liability for the 
s ta te  in th e  su cce ss ion  p ro ce ss . Under cu rren t law , the preference is th a t a d isso lved  m un icipa lity 's a sse ts  
s u c c e e d  to  another municipality H .e ., w hen  a city d isso lves within a bo rough  the  a s se ts , e t c . ,  g o  to  the 
b o rou g h ; w hen  a city d isso lves s im u ltan eously  w ith its annexation to  an o the r city , the a s s e ts , e tc ., g o  to the 
city ). If no municipality is available for the  su c c e s s ion , then , under curren t law , the s ta te  s u c c e e d s  to  the  
d isso lv ed  m un icipality 's a sse ts , liabilities, e tc ., by operation  o f law . T he am endm en t no longer prov ides for the 
pre fe ren ce  fo r  the municipality to  be th e  s u c c e s s o r  before the sta te  s u c c e e d s  by opera tion  o f  law . In sum , the 
intent or goa l o f the p roposed  am endm en t to  A S  2 9 .0 6 .5 8 0 ( b )  is not readily clear.

S e c t ion  2 . A S  4 4 .4 7 .1 5 0 ( a ) ( 2 ) .  T h e  am endm en t to  this sub sec tion  de le tes the a u th o r ''.,’ fo r  the  
com m iss ion e r o f Community and Regional A ffa irs (C& RA ) to d isp ose  o f the relevant t lands to  an 
app rop ria te  village entity if a municipality d isso lv e s . T he curren t regulations ad op ted  pu rsu an t to  the  authority  
o f existing A S  4 4 .4 7 .1 5 0 ( a ) ( 2 ) ,  a llow  the  com m iss ion e r o f C&RA  to tran sfer the  lands o f a d isso lv ed  
municipality to  an appropriate village entity (w h ich  includes IRA or traditional coun c ils ). D ele tion  o f th is 
au thority  w ou ld  make the curren t regu la tion s inapplicable to land asse t distribution  in the  even t o f a municipal 
d isso lu tion  and , only the D epartm en t o f  N atural R esou rce s  w ou ld  then have au thority  to  tran sfe r su ch  lands in 
th e  even t o f a municipal d isso lu tion . T h e  p rop o sed  am endm ent to  A S  4 4 .4 7 .1  5 0 (a ) (2 )  a p p ea rs  in consis ten t 
w ith th e  res t o f  the bill and w ith curren t law  and practice . Departm ent o f Law  s ta ff is availab le to  reso lve or 
clarify th e s e  con ce rn s .

STATE OF ALASKA BILL NO. HB 391
1996  LEGISLATIVE SESSION
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STATE O F  A LA SK A1996 L E G IS L A T IV E  SESSION FISCAL NOTE
BILL NO. CSHB 391 (C&RA)

Revision Date: 2/9/98
Title:
dissolved municipalities.*

“An Act relating to assets and liabilities of
Dept. Affected:

|BRU: __
.Component:

Department of Law
Civil Division

Sponsor:
Requester:

Representative Ivan
General Legal Services

House C&RA Committee

Expenditures/Revenues

.COMPONENT SERIAL NO. 

(T h o u sa n d s  o f D o lla rs )

2087

OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 00 FY 01 FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &  STRU CTU RES
GRANTS, CLAIM S
MISCELLANEOUS
TOTAL OPERATING 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

CAPITAL EXPENDITURES

CHANGE IN REVENUES

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

Estimate of any current year (FY96) cost: $ 0 . 0

POSITIONS
FULL-TIME 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

T h e  H o u s e  C & R A  C om m ittee  Sub stitu te  for HB 3 9 1  rev ises th e  s ta te  law s relating to  th e  s u c c e s s ion  o f  
a s s e ts  and  liab ilities o f  d isso lv ed  municipalities in A S  2 9 . 0 6 . 5 2 0  and A S  4 4 . 4 7 . 1 5 0 .  T he  C S  reso lv es  all o f the  
con ce rn s  ra ised  earlier in th e  D epartm en t o f L aw 's  fisca l n o te  da ted  1 / 1 5 / 9 6 . The bill will n o t have a fisca l 
im pact.

Prepared by: 
Division:

Richard I. Pegues. Direc
Administrative Services

Approved by Commissioner: 
Agency: _________

T U  W jL
ruce M. Botelho, Att

Department of Law

- tr-
ey General

Phone:,
Date:,

Date:

465-3672
2/9/96

2/9/96
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FISCAL NOTE
STATE OF ALASKA BILL NO. CSHB391(CRA)
1996 LEGISLATIVE SESSION
Revision Date:___ ________ 9-Feb-96_____________________________ Dept Affected Natural Resources___________________

Title: An Act relating to succession to assets and BRU: Resource Development

liabilities of dissolved municipalities._____________ Component: Land Development__________________

Sponsor Representative Ivan____________________________

Requestor: House Judiciary______________________________________ Component Serial No.  431__

Expenditures/Revenues_____________________________________________ (Thousands of Dollars)_______________________
OPERATINGIXPEflDTTURES P Y s r FY98 T 7 5 9 " — TY00 — FYOt PY02
p e r s o n a l  s e r v i c e s

TRAVEL
CONTRACTUAL
SU PPLIES
EQUIPMENT
LAND & STRU CTU RES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING •

[CAP ITAL- EXPENDITURES [ " T D T  "  J 0| 0.0| fl:0| "  -3.JI 0.01

FB H A M C E H T H E V E W U E S T " ') I ' 'fl-'Ol "3-01 0TP1  0.0| 0.7 1----- Q.ff

FUND SOURCE____________________________________________________ (Thousands of Dollars)
1002  i-eaerai Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Other

i

TOTAL " I 1----

Estimate of any current year (FY96) cost: S none 
POSITIONS
hllL-IIMt 0 0 0 0 1 -a 0
PART-TIME (3 (3 0 0 0 <3
T E M P O R A R Y 0 0 " 0 <3 .... 0 - 2

• ANALYSIS: . (Attach a separate page if necessary)

* If a decision  is m ade  to have the state (D N R ) m anage form er municipal land, there will be  a financial im pact. This 
cannot be quantified at this time because it is unknown how m uch land, or what kind of land, is con tem p lated  for 
transfer.

  S .  x- _____________
Prepared by: Jane Angvi< O ir e c to {^ < ^ > -^  DM Phono; 26& -4503
Division: Land -  ^  ----------D a te : S-Feb-96 -------------
Approved by C om m iss ion e r^  ^  "  y  > '  A / '

/C o & Z '' /"S T S 4  /? >  /y T & »  Date: 9 -F e t> -9 6______________
Agency: NaturjTResources / /  /

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
(HB3ot.XLS inrun For further distribution information call the Governor's Legislative Office p*v« i •< t



A municipality succeeding to a dissolved municipality succeeds to all rights, powers, duties, 
assets, and liabilities of the dissolved municipality Otherwise, the state succeeds to those rights, 
powers, duties, assets, and liabilities If the state succeeds to a dissolved municipality, the state 
may enter into a contract for the performance of duties or powers in the area of the dissolved 
municipality However, a contract with an organization for the performance of duties or powers 
entered into under this section does not constitute recognition by the state of governmental 
powers o f that organization 
History -
(sec. 5 ch 74 SLA 1985, am sec 5 eh 35 SLA 1988, am sec. 22 ch 58 SLA 1994)

Amendment Notes -
The 1988 amendment added the last three sentences and rewrote the first sentence, which 

read "The government succeeding to a dissolved municipality succeeds to all its rights, powers, 
duties, assets, and liabilities,"

The 1994 amendment, effective August 22. 1994, inserted "rights, powers, duties" in the 
first and second sentences and made related s:\listic changes

Sec 29.06 520 SUCCESSION



Sec 44 47.150. LAND CONVEYED I N T R U S T
(a) The commissioner

(1) shall accept, administer, and dispose o f  land conveyed to the state in trust by 
village corporations under 43 U S.C 1613(c)(3) (Sec. 14(c)(3) o f  the Alaska Native Claims 
Set tlement  Act) for the purposes specified in that section;

(2) may, with the concurrence o f  an appropriate village entity recognized by the 
commiss ioner  under (b) of  this section or, in the absence of  an appropriate village entity, 
unde r  procedures  prescribed by regulations of  the commissioner, accept, administer, and 
dispose o f  land conveyed in trust by a state or federal agency and by the dissolution of  a 
municipal ity under  AS 29 06 450 - 29 06.530.

(b) Transfer  o f  land by sale, lease, right-of-way, easement, or permit, including transfer of 
surface resources, may be made by the commissioner  only after approval of  an appropriate 
village entity such as the traditional council, a village meeting, o r a  village referendum. This 
approval  shall be by resolution filed with the department.

(c) Within one complete state fiscal year after the incorporation o f  a municipality in the 
vi llage or o f  a municipality which includes all or part o f  the village, land acquired ur.uer this 
section shall be conveyed without cost to the municipality, and the municipality shall succeed to 
all the entrusted interest in the land

id) Separate accounts shall be maintained in the name of  each village for the land, including 
the revenues from the land, acquired from each village corporation under this section, and every 
two years  within 90 days of  the close o f  the second state fiscal year  a statement o f  the account 
for each municipality shall be prepared by the commissioner  and be made available to the village 
and to the public upon request.

(e) Upon the conveyance of  land to a municipality under this section, the commissioner 
shall account  to the municipality for all profits including interest generated from the land. The 
municipal ity  may then request the governor to submit a request to the legislature for an 
appropriat ion for the amount  due the municipality

( 0  Title to or an interest in land acquired by the department under this section may not be 
acquired by adverse possession or prescription. Notwithstanding (a) - (e) o f  this section, on the 
dissolution o f  a municipality under AS 29 06 450 - 29.06.530, unimproved land that was owned 
by the municipal ity on the date o f  its dissolution and received by the municipality from the state 
under  a municipal land grant entitlement program is transferred to the commissioner  o f  natural 
resources.

(g) For the purposes o f  this section, "municipality" includes only first and second class 
cities incorporated under  the laws of  the state 
History -
(sec 1 ch 119 SLA 1975, am sec 47 ch 94 SLA 1980; am sec. 1 - 5 ch 84 SLA 1989; am sec. 12 

ch 134 SLA  1990)
Amendment Notes -

The 1989 amendment, effective June 2, 1989, in subsection (a), added the paragraph (1) 
designation, substituting therein "shall" for "is designated to" at the beginning and inserting "(sec. 
14(c)(3))," and added paragraph (2), deleted "from each village corporation" following "acquired" 
and substituted "village" for "municipality" and made stylistic changes in subsection (d); divided 
subsection (e) into two sentences, inserted "generated" before "from the land" in subsection (d) 
and in the present first sentence of subsection (e); made stylistic changes in the present second 
sentence o f subsection (e) and in the first sentence of subsection (f); added the second sentence of



subsection (f). and substituted "municipality" for "the term municipality" in subsection (g)

T h e  I99Q amendment inserted "every two years" and substituted "the second state fiscal 

year" for "each state fiscal year" in subsection (d)


