


Unclassified and Class A Felony Offenses

Unclassifed Felonies

AS 11.41.100 Murder in the First Degree

AS 1141110 Murder in the Second Degree

AS 11.41.300 Kidnapping

AS 1141410 Sexual Assault in the First Degree

AS 1141434 Sexual Abuse of a Minor in the First Degree
AS 11.71.010 MICS in the First Degree

Class A Felony Offenses

AS 11.41.120 Manslaughter

AS 11.41.200 Assault in the First Degree

AS 11.41.500 Robbery in the First Degree

AS 11.46.400 Arson in the First Degree

AS 11.56.300 Escape in the First Degree

AS 11.61.190 Misconduct Involving Weapons in the First Degree

AS 11.61.240 Criminal Possession of Explosives (for murder/kidnapping)
AS 11.66.110 Promoting Prostitution in the First Degree

AS 11.71.020 MICS in the Second Degree

i ~le N

Crimes against the person, as defined in AS 33.30.901, include only offenses under AS 11.41.



FISCALNOTE
STATE OF ALASKA BELLNO. HB 38

1995 LEGISLATIVE SESSION
Revision D ate : Dept. Affected: Alaska Court System

Title: An Act refating to criminal sentencing...  BRU: TtiaJ Courts
Components:

Sponsor: Rep. Bunde

Requestor COMPONENT SERIAL NO. 768

EXPENDITURES/REVENUES  — (Thousands of Dollars)
FY 99 FY00 FY 01

OPERATING EXPENDITURES FY 96 FY 97 FY 98
PERSONAL SERVICES 1454 1454 1454 1454 1454 1454

TRAVEL
CONTRACTUAL 90.0 90.0 90.0 90.0 90.0 90.0

SUPPLIES
EQUIPMENT 0.8
LAND &STRUCTURES

GRANTS &CLAIMS

TOTAL OPERATING 236.2 235.4 235.4 235.4 235.4 235.4

CAPITAL EXPENDITURES

CHANGCE INREVENUES ()

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF 236.2
1005 GF/Program Receipts
1C06 GH/MHT1A
Other
236.2 235.4 2354 2354 235.4 235.4

TOTAL

2354 235.4 2354 2354 235.4

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY
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Estimate oi current year (FY 95) cost: $ None
ANALYSIS:  (Attach a separate page if necessary)

See attached fiscal analysis.
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Alaska Court System
Fiscal Analysis
B zs

HB 38 amends Alaska"s presumptive sentencing laws to provide that a defendant convicted of a third
felony offense is subject to a mandatory term of imprisonment of 99 years. The first two convictions
must be for a "most serious" felony, and the third conviction must be for a class A or unclassified-
felony. The prosecutor has the discretion to pursue or not pursue the 99-year mandatory sentence.

A most serious felony is any unclassified or class A felony prescribed under AS 11 or an attempt or
conspiracy to commit, or criminal solicitation under AS 11.31.110 of, an unclassified or class A felony

prescribed under AS 11.

The Department of Law has estimated that prosecutors will seek the mandatory 99-year sentence 15
times per year. Because of the potential sentence, these cases can be expected to rival first-degree
murder cases in the amount of court time spent on the actual trial, as well as on evidentiary hearings,
collateral attacks on previous convictions, and other pre- and post-trial motion work. This isestimated
1o average four weeks of trial time per case, plus one week of additional hearings. Ifthe defendants
were not subject to a 99-year sentence, only three of these 15 cases would statistically be expected
10 go to trial; those would most likely be first-degree murder cases, with an average five week length.

In addition to the costs of the third felony case, the existence of the mandatory 99-year sentence will
encourage offenders charged with their first or second most serious felony to fight the charge more
strenuously, because conviction would greatly increase the chance that the offender would be
wvulnerable to the 99-year sentence at a later time. In the years 1984 through 1990, an average of
about 900 defendants each year were charged with a firstor second most serious felony. Trial rates
for defendants charged with those felonies currently range from eight to 20 percent, depending on the
classification of the offense (class B, class A, or unclassified). Ifthe trial rate increases by 50 percent,
over 50 additional felony trials will be held each year. Such changes in the trial rate are not
unprecedented. When the plea bargaining ban was imposed in 1975, the felony trial rate doubled
during the first year and tripled during the second year. Because it is impossible to predict what
increase will occur in the trial rate as a result of HB 38, this note does not reflect those costs. Should
HB 38 result in a significantly higher trial rate, the court system will need to return to the legislature

for additional funding.

For similar reasons, itcan be expected that the appeal rate and rate of applications for post-conviction
relief will increase among the 900 defendants charged each year with a first or second most serious

felony. Again, this note does not attempt to quantify those costs.
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Alaska Court System
Fiscal Analysis
HB 38

Personal Services

Salary  Benefits Total

Pro Tem Superior Court Judge, PPT, 50% vested, Anchorage, 12 months $48,300  $30,891  $79,191
Pro Tem Superior Court Judge, PPT, 50% vested, Anchorage, 3 months 12,075 6,447 18.522
In-Court Clerk, range 12A, PFT, Anchorage, 12 months 27,108 12,084 39,192
In-Court Clerk, range 12A, PPT, Anchorage, 3 months 6,777 1,745 8 522
145,427

Total Personal Services

Contractual Services

Jury fees for 12 jurors and 3 alternates for 20 days for 12 new trials at $25 a day for each juror 90,000

Equipment

Desk and chair for permanent full-time in-court clerk ann
Estimated Total Cost $236,227
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HOUSE BILL NO. 38
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION

BY REPRESENTATIVE BUNDE

Introduced: 1/16/95
Referred: State Affairs. Judiciary, Finance

A BILL
FOR AN ACT ENTITLED
"An Act relating to criminal sentencing; relating to the availability for good time
credit for offenders convicted of certain first degree murders; relating to mandatory
life imprisonment, parole, good time credit, pardon, commutation of sentence,
modification or reduction of sentence, reprieve, furlough, and service of sentence at

a correctional restitution center for offenders with at least three serious felony

convictions; and amending Alaska Rule of Criminal Procedure 35."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS AND INTENT, (a) The legislatuieCfind)that

(1) community protection from persistent offenders is a priority for any civilized

society;
(2) a large percentage of criminal offenders convicted in this state have prior

criminal histories;

3 punishments for criminal offenses should be proportionate to both the ;

HBOO38a ~ COMMITTEE COPY - HB38
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J  seriousness of the crime and the prior criminal history of the offender;
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(4) the legislature has a right and the responsibility to determine when to impose

a life sentence.

(b) By sentencing three-rime, most serious offenders to prison for life without the

possibility of parole, the legislature intends to

(1) improve public safety by placing the most dangerous criminals in prison;
(2) Reduce the number of serious, repeat offenders bv tougher senrRneinjy-

(3) <t proper and simplified sentencing practices that both victims and persistent

offenders can understand; and

IT" . L
(4) restore public trust in our criminal justice system., i N

* Sec. 2. AS 12.55.025(e) is amended to read,

(e) Except) as provided in((g) andjh) of this section, if the defendant has been
convicted of two or more crimes, sentences of imprisonment shall run consecutively.”
the defendant is imprisoned upon a previous judgment of conviction for a crime, the
judgment shall provide that the imprisonment commences at the expiration of the term

imposed by the previous judgment. Nothing in AS 12.55.125(a) or (2) limits the court's

N

ability to impose consecutive sentences. , "

*Sec. 3. AS 1255.125(c) is amended tojeadr J . u Vv

(©) A defendant convicted of aclass A felony may be sentenced to a definite term
of imprisonment of not more than 20 years, and shall be sentenced to the following
presumptive terms, subject to adjustment as provided in AS 12.55.155 - 12.55.175;

(1) if the offense is a first felony conviction and does not involve
circumstances described in (2) of this subsection, five years,

(2) if the offense is a first felony conviction, other than for manslaughter.
and the defendant possessed a firearm, used a dangerous instrument, or caused serious
physical injury during the commission of die offense, or knowingly directed the conduct
constituting the offense at a uniformed or otherwise clearly identified peace officer, fire
fighter, correctional officer, emergency medical technician, paramedic, ambulance
attendant, or other emergency responder who was engaged in the performance of official
duties at the time of the offense, seven years;

(3) if the offense is a second felony conviction, 10 years ;

HB 38 -2-
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1 (4) if the offense is athird felony conviction fdd the defendant is not

2 subject to sentencing under (2 of this section.[15 years.

3 * Sec. 4. AS 12.55.125(i) is amended to read:

4 () A defendant convicted of sexual assault in the first degree or sexual abuse of

5 a minor in the first dp«r” “ntpnrpH t0 a definite term of imprisonment of not

6 more than 30 years, and shall be sentenced to the following presumptive terms, subject

7 to adjustment as provided in AS 12.55.155  12.55.175:

8 () if the offense is a first felony conviction and does not involve

9 circumstances described in (2) of this subsection, eight years;
10 : (2) if the offense is a first felony conviction, and the defendant possessed
11 a firearm, used a dangerous instrument, or caused serious physical injury during the
12 commission of the offense, 10 years;
13 (3) if the offense is a second felony conviction, 15 years;
14 (4) if the offense is a third felony conviction and the defendant is not
15 subject to sentencing under (1) of thissections years.J

16 Sec. 5. AS 12.55.125()) is amended to read:

17 0) A defendant sentenced to a mandatoryjerm of imprisonment of 99 years under

18 (™M) r7i)))f this section may apply for a modification or reduction of sentence under the

19 Alaska Rules of Criminal Procedure after serving one-half of the mandatory term without
20 i consideration of good time earned under AS 33.20.010.
21 * Sec. 6. AS 1255.125 is amended by adding subsection to read:
22 k O (“EN)Notw'INstan(™n8 ot”er provision of law, a defendant convicted of an
23 unclassified or class A felony offense shall be sentereeg—to a mandatory term of R sir
24 imprisonment of 99 years when the defendant has been previously convicted of two o r-*
25 ToTemo”yserioifc fctonies ahdtffe prosecuting attorney has filed amotice of intent to |
2 seek a 99-year mandatory sentence. If a defendant is sentenced to a mandatory 99-year r (&E*-
27 -sentence under this section,

(I) imprisonment for the prescribed mandatory term may not be
— suspended under AS 12.55.080; b) d5'A -]

\J $ L 5 7~ (2) imposition of sentence may not be suspended under AS 12.55.085;

(3) imprisonment for the prescribed mandatory term may not otherwise

-3
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*Sec. 7. AS 72J5J45(a) is amended to read:

wio\

Y

* Sec. 8.

fa) For purposes of considering prior convictions in imposing sentence under
UQ AS 1255.125(c), (d)(2), (d)(2), (e)(2), ()(2), or (i).
(Al [(D1 a prior conviction may not be considered if a period of
or more years has elapsed between the date of the defendant's unconditional
discharge on the immediately preceding offense and commission of the present
offense uesTt"e prior conviction was |or an unclassified or class A felony”)

(B) [(2)] aconviction in this or another jurisdiction of an offense
having elements similar to those of a felony defined as such under Alaska law
the time the offense was committed is considered a prior felony conviction;

(© [(3)| two or more convictions arising out of a single,
continuous criminal episode during which there was no substantial change in the
nature of the criminal objective are considered a single conviction unless the
defendant was sentenced to consecutive sentences for the crimes; offenses

committed while attempting to escape or avoid detection or apprehension after the

"commission of another offense are not pan of the same criminal episode or

objective”
(2) AS 12.55.125(1),

(ALa.conviction in this or another jurisdiction of an offense

having elements similar to those of a most serious felony is considered a prior

moSk”~eriouf felQny.cormction;

(B) of the two or more previous most serious felony
convictions!” least one of the previous conviction™ must haye occurred
before the commissi@> of anv of the other most serious felony offenses and
at least one of tb(Aothei;Wst serious, felony convictions must have occurre
prior to the commission of the, present felony offense.

12.55ri45(c) is amended to read]

() The defendant shall file with the court and serve on the prosecuting j

forne/notice of denial”™ consisting-QLa_concise statement of the grounds..relied

HU 38
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upon and that mav be suDoortedJ™affidavit or other documentarY_£yidence. no
later than 10 davs before 1lie_date_scLfon_thelini)QsitiQn of sentence if [IF] the
defendant
(1) denies
(A) the authenticity of a prior judgment of conviction;
(B) (.| that the defendant is the person named in the judgment;
(C) |,] that the elements of a prior offense committed in this or

another jurisdiction are similar [SUBSTANTIALLY IDENTICAL] to those of

ii] felony defined as such under Alaska law;
(i) most serious felonv. define" ~ UeS-under Alaska
law:
I'D) [, OR| that a prior conviction occurred within the period
specified in (@)( D1A) [(a)(1)] of this sectionuji
IE) that a previous conviction occurred in the order required
under (a)(2)(B) of this section: or
(2 [IF THE DEFENDANT] alleges that two or more purportedly
separate prior convictions should be considered a single conviction under (a)(1)(C)
[(@)(3)] of this section [ THE DEFENDANT SHALL FILE WITH THE COURT AND
SERVE ON THE PROSECUTING ATTORNEY NOTICE OF DENIAL. NO LATER
THAN 10 DAYS BEFORE THE DATE SET FOR IMPOSITION OF SENTENCE.
THE NOTICE OF DENIAL MUST INCLUDE A CONCISE STATEMENT OF THE
GROUNDS RELIED UPON AND MAY BE SUPPORTED BY AFFIDAVIT OR
OTHER DOCUMENTARY EVIDENCE].
* Sec. 9. AS 1255.145(d) is amended to read:
(d) Matters alleged in a notice of denial shall be heard bv the court sitting without

a jury. If the defendant introduces substantial evidence that the defendant is not the

the conviction did not occur within the period specified in (a)(1)(A) [(@)(1)] of this

section, [OR] that a conviction should not be considered a prior felony conviction under

-5~ HB 38
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(@)(1)(B) ((@(2)) of this section or a prior most serious felony conviction under
(a)(2)(A) of-this section, or that a. previous.conviction did not occur in the order
required under (a)(2)(B) of this section, then the burden is on the state to prove the
contrary beyond a reasonable doubt. The burden ofproof that two or more convictions
should be considered a single conviction under (a)(1)(C) [(a)(3)] of this section is on the
defendant by clear and convincing evidence.

* Sec. 10. AS 1255J45 is amended by adding a ndffi subsection to read:

MiM ' (f) Under this section, a prior conviction has occurred when a defendant has

itered a plea of guilty, guilty but mentally ill, or nolo conte_n;jere, or when a verdict of
guilty or guilty but mentally ill has been returned by ajury or by the coun.
* Sec. 11. AS 1255.15"c|(20) is amended to read: — _

(20) the defendant was on furlough under AS 33.30 or on parole or
probation for another felony charge or conviction that would be considered a prior felony
conviction under AS 12.55.145(a)! 1)(B) (AS 12.55.145(a)(2)|:

*Sec. 12. AS fi~Tsils'amended by atflmngTnew aragraph to read:

(14) "most serious felony” means any unclassified or class A felony
prescribed under AS 11 or an attempt or conspiracy to commit, or criminal solicitation
under AS 11.31.110 of, an unclassified or class A felony prescribed under AS 11

* Sec. 13. AS 33.16.090(b) is amended to read:

(b) Except as provided in (e) of this section, a prisoner is not eligible for
discretionary parole during the term of a presumptive sentence; however, a prisoner is
eligible for discretionary parole during a term of sentence enhancement imposed under
AS 12.55.155(a) or during the term of a consecutive or partially consecutive presumptive
sentence imposed under AS 12.55.025(e) or (g). A prisoner sentenced to a mandatory
99-year term under AS 12.55.125(a) or (1) is not eligible for discretionary parole during
the entire term. -

* Sec. 14. AS 33.20.010(a) is amended to read:

(@  Except as provided in (b) of this section and notwithstanding
AS 12.55.125(0(3) and 12.55.125(g)(3), a prisoner convicted of an offense against the
state or a political subdivision of the state and sentenced to a term of imprisonment that
exceeds three days is entitled to a deduction of one-third of the term of imprisonment

HB 38 -6-
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rounded off to the nearest day if the prisoner follows the rules of the correctional facility
in which the prisoner is confined. A prisoner is not eligible for a good time deduction

if the prisoner has been sentenced lu.a mandatfliy_99-year term Qfimprisonment

uniter N

(D) AS 1255.125(a) after the effective date of this Act; or
(2) AS 1255.125111.
* Sec. 15. AS 33.30.101 is amended by adding”new)subsection to read:

(¢) The regulations adopted under (a) of this section may not provide for the
granting of a furlough of any type to a prisoner sentenced to a mandatory 99-year term
of imprisonment under AS 1255125(1) unless the prisoner is at all rimes in the direct
custody of a correctional officer while the prisoner is away from the correctional facility.

* Sec. 16. AS 33.30.161(b) is amended to read:
(b) To be eligible to sen/e time in a correctional restitution center, the prisoner
(1) must be employable or eligible to work on community service
projects approved by the commissioner and agree to secure employment or participate in
community service projects and obey the rules of the center.
(2) may not be serving a sentence for conviction of an offense
(A) involving violence or the use of force:
(B) under AS 11.41.320, 11.41.330, or AS 11.56.740;
(3 may not have been convicted of a felony offense, in the state or
another jurisdiction, involving violence or the use of force; [AND]
(4 may not have been convicted of an offense under AS 11.41.410 -
11.41.470 or an offense in the state or another jurisdiction having elements substantially
identical to an offense under AS 11.41.410- 11.41.470uuid
(51 mav not have been_sentencEd LQ a mandalQiiY_99-vear term of
imprisonment under AS 1255.125(1). N
* Sec. 17. APPLICABILITY. References to prior or previous convictions in this Act apply<
to all convictions occurring before, on. or after the effective date of this Act. j
* Sec. 18. AS 1255.125(j), amended by sec. 5 of this Act, has the effect of amending Alaska
Rule of Criminal Procedure 35 by permitting a coun to reduce or modify a mandatory sentence

of imprisonment of 99 years imposed under AS 1255.125(1) after the defendant has served one-

7- HB 38
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STATE OF ALASKA FISCAL NOTE

19M LEGISLATIVE SESSION BILL NO.. CSHB 334 (JUD)
Revision Dale: March 21, 1994 Dept AfTected: Corrections
Tide: Three Strikes BRIi: AU
Sponsor Rep. Bunde Component: All
Requestor Ho.'Be Finance Component Serial ft: 694-18*4
Ei pendltures/Reverne* (Thousands of Dollars)
OPERATING EXP. FY95 FY96 FY97 FY9* FY99 FY00

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS.CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXP 0.0 0.0 0.0 0.0 0.0 0.0
CHANGES IN REVENUES 0.0 0.0 0.0 0.0 0.0 0.0
FIND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts

1006 GF/MHTIA

Other
TOTAL 0.0 0.0 00 0.0 0.0 0.0
Estimate of any current year (FY94) cost S 00
POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
ANALYSIS: Please see the attached explanation. Fiscal impact will be significant, but delayed beyond the years measured
in this fiscal note.
Prepared by: Diane Schenker. Special Assistant —>— Phone:  465-4643/786-2147
Division: Office of the Commissioner X Date: L] ZL.
Approved by:  J. Frank Prewitt, Jr, Commissioner  K-iX fhr ) Date: J PILICt
Agency: Department of Correcrions Page 1of5



Fiscal Note/DOC
CSHB 334 (JUD)
March 21, 1994

Page 2 of 5

The bill would mandate a life sentence for a conviction for an unclassified or Class A felony
if the offender has been previously convicted of two or more separate "most serious" felonies:
any unclassified or Class A felony (or attempt, conspiracy or solicitation regarding an
unclassified or Class A felony), or Assault Il, Sexual Assault I, Sexual Abuse of a Minor II,
or Unlawful Exploitation of a Minor. Offenders sentenced to mandatory 99 year sentences
would not be eligible to earn statutory good time. Prisoners sentenced under the provisions of
the bill would be ineligible for parole or other forms of early or graduated release, but could
apply for a modification or reduction of sentence after serving half of the 99-year mandatory
sentence (49.5 years.)

Assumptions

1 According to the department’s data, approximately 19% of the prisoners incarcerated on
November 4, 1993 had been convicted of three or more felonies. A June 30, 1993 profile
indicated that approximately 1,052 (almost 40%) of the prisoners were incarcerated for a
"most serious felony."~Estimates from the Alaska Judicial Council and from the department's
OBSCIS system suggest that only 10% of incarcerated felons have been convicted of prior,
multiple, most serious felonies"] To check these assumptions, ten cases were randomly
selected from the list of prisoners incarcerated for unclassified and class A felonies, and
criminal histories were checked according to file information. One out of the ten had a prior
most serious felony conviction. Criminal justice information records are not available to
discern whether or not prior convictions were separate, consecutive offenses. The department
does not have the resources to conduct individual file reviews to determine this factor and
therefore assumes the 10% estimate is correct.

2. The 99 year sentence is assumed to be a "life" sentence. The estimated lifespan of a
male, by the year 2000, is estimated to be 735 years, according to the United States
Statistical Abstract. The estimated age at the time of conviction for a most serious felony is
estimated to be 28 years, according to the Alaska Judicial Council. Thus, those sentenced
under this bill would be incarcerated for 455 years, rounded up to 46 years. (Age for males
is used, since the prison population is over 95% male.) If allowed to earn statutory good time
on a 99 year sentence, the prisoner would still have to serve 66 years. Furlough eligibility
would not occur until the prisoner had served 63 years, with good time, and sentence
modification allowed under the bill would not occur until after serving 49,5 years. Since the
average prisoner would be dead prior to meeting these requirements, the provisions governing
good time, furlough, and sentence modification are assumed to be irrelevant.
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3. The estimated length of incarceration for applicable crimes under current law is listed in
the table below, with the associated increase based upon sentencing under this bill. The
current average lengths of incarceration for unclassified and Class A felonies are based upon
data from the department's OBSCIS system on current prisoners.

Offense Category Current Length of Proposed Difference %
Incarceration Incarceration increase

Unclassified: Murder I, Murder I, over lifespan over lifespan 0 0

Kidnapping

Unclassified: MICS |, SA |, SAM | 13 years 46 years + 33 yean + 354%

A felonies 12 years 46 years + 34 yean + 383%

4. The statewide average cost of incarceration in a state correctional center is SI 13 per day.
This figure does not include CRC beds, since prisoners under this bill are prohibited from
furlough, restitution center placement, etc. This figure includes the standard overhead for
medical and administrative costs. This number should be considered to be conservative,
since medical expenses for older prisoners doing life sentences are expected to be higher than
average. Operating expenses are reflected under "miscellaneous” on page 1of the fiscal note
since the total operating cost involves multiple categories of expenses.

6. The average cost for construction of a maximum security prison bed in Alaska is
S160,000. It is assumed that prisoners sentenced to life will require high security housing.
Capital expenses might be reduced if additional beds were purchased under contract, however
there are no contract beds currently available in Alaska for prisoners with higher than
minimum custody.

7. The correctional system cannot absorb any additional prisoners without additional
resources. The system has been operating over emergency capacity throughout the past year.
Even when all aspects of the department's current population management plan are achieved,
only the current overcrowding will be addressed, not including any additional nhumbers of
inmates caused by new legislation. In addition to posing safety hazards, operating over
emergency capacity for prolonged periods may result in fines of up to 51,000 per day if the
department is found in contempt of court for violating population caps.

8. Because a number of crime bills are pending before the legislature this year, it is difficult
to predict the total number of beds by which the prison system may need to be increased, and
therefore difficult to predict how and where such beds would be added: through new facility
construction, facility modification, or contracting. It is not possible to estimate the number of
staff positions needed until specific expansion plans are made.
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Operating Expenses and Capital Expenses

There will be long-term impact and expenses which die department will have to address
through the budget process in subsequent years, because the impact will not occur during the
six-year period addressed in the fiscal note process.

The table below calculates the increased costs of all the categories of offenders whose actual
length of stay would be increased under the bill. Although the increases for various
categories of offenses would result over varying periods of time, this method arrives at an
aggregate increase in population in order to predict future needs for the prison system. It is
assumed that 10% of the unclassified and class A felony population would increase according
to the percentage increase in sentence lengths shown in the table under Assumption 3.
Murder I, Murder 1l, and Kidnapping are excluded since the current average sentence already
exceeds the expected lifespan.

Offense Total in  10% ( 3rd Current Prisoner- % sent. Additional
DOC on repeaters) days length Prisoner-
6/30/93 increase  days

Unclassified Felonies

SAM | 153 153 5,584.5 X 354 19,769.1

SA 1 178 178 6,497 22,9994

MICS | 9 9 3285 1,162.9
TOTAL UNCLASSIFIED 43,9314

Class A Felonies

Assault | 57 5.7 2,080.5 X 383 7,968.3
Manslaughter 28 28 1,022 39143
Robbery 1 101 101 3,686.5 14,1193
Arson | 6 6 219 838.7
Escape | 2 2 73 279.6
MIW | 20 2 730 2,795.9
TOTAL A FELONIES 29,916.1

TOTAL ADDITIONAL PRISONER-DAYS 73,8475
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This suggests that the actual prison population would, over time, increase by 73,848 prisoner-
days, or 202 prisoners as a result of the increased sentence lengths required by the bill.

73,848 prisoner-days X $113 per day = S 8,344,824 operating expenses
202 beds X $160,000 per maximum bed = S 32,320,000 capital expenses
TOTAL ADDITIONAL EXPENSE $ 40,664,824

This increase would be spread over the 46-year lifespan expectancy of the first batch of
prisoners sentenced to 99 years, less the 12 years the first batch would be expected to receive,
on average, under current law, or 3 34 year period between FY07-41. Spread over those
years, the average yearly cost would be approximately $1,196,024.

This figure does not include any inflation factor and does not assume any increase in the rate
of convictions/incarcerations. It does not account for increases in medical costs for a larger,

aging population.

Offsetting this number, it would be expected that some savings might be expected in the
Community Corrections component, since most of these prisoners would otherwise have been
released and supervised on probation or parole under current law. However, the $6 average
cost per day for this supervision is almost negligible compared to the $113 cost per day of
incarceration, and would only be a factor for a relatively small portion of the total sentence.

Another offsetting factor might be the avoidance of costs of new crimes, probably violent,
that these chronic types of offenders might be assumed to commit if they were released, under
current law. These savings would be experienced by other agencies and departments through

avoidance of arrests, investigations, trials, etc.



OFFERED IN THE HOUSE
TO: HB 38

Page 6, line 19:

Delete "or class A"

9-LSO187NA.2 *
Luckhaupt
3/7/%5

AMENDMENT

BY REPRESENTATIVE FINKELSTEIN
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9-LSO0187\A.3 "

Luckhaupt
3/1/%
AMENDMENT
OFFERED IN THE HOUSE BY REPRESENTATIVE FINKELSTEIN

TO: HB 38

Page 2, line 18, through page 3, line 3:

Delete all material.

Renumber the following bill sections accordingly.

Page 3, line 24:

Delete "or class A"

Page 7, line 31:
Delete "sec. 5"

Insert "sec. 4"



>Ancnorage Datiy News

Wednesday, March Z.

A5

‘Three strikes’
overwhelms
California courts

By WILLIAM CLAIBORNE
The Washington Post

LOS ANGELES - Cali—
fornia3 tough ““three
strikes”” statute, signed in—
to law by Republican Gov.
Pete Wilson a year ago
today, 1is straining the

Public attention has fo—
cused largely on a handful
of cases - most recently
that of a habitual offender
sentenced last week to 25
years to lifiTfor stealing a
Slice~~of pizza 1irom somie
Children. But the cumula-

state 3 criminal justice sys— Tive impact on the criminal

tem, clogging court calen—
dars and jails, and forcing
fewer prosecutions and the
early release of nonviolent
offenders.
Enacted
whelming

with over —
legislative and
popular support, the law
has become a symbol of
national determination to
crack down on crime by
removing from the streets
habitual criminals respon—
sible for most serious of—
fenses. It requires people
with a serious felony con—
viction on their record to
receive twice the normal
sentence when convicted of
a second felony - and 25
years to life for a third.

The verdict is still out
on the law"s effect on seri—
ous crime, criminal justice
officials say. But it has had
a dramatic impact on state
courts, drastically reducing
the numherof accused feb
ons willing tn offer guilty
pleas~in exchange for re—
duced charges, because
they fear receiving Zt>yers.
txrlife~erthgr~r7ow~or fola,
possible-future convictjoD.
1/ While THOT5"than 90 per-

justice system 1is just now
becoming clear.

“The economic ramifica—
tions are going to be enor—
mous, but 1 donT think
people realize that yet,"
said Robert Pugsley, a
criminal justice expert at
the Southwestern Universi—
ty School of Law.

State officials have fo—
cused on long-range costs
of expanding prison capaci—
ty to accommodate three-
strikes offenders. But local
officials contend the state
has 1ignored the plight of
localities already burdened
by the costs of prosecuting,
providing public defense
for and detaining during
trial an influx of offenders.

Secretary of State Bill
Jones, a Republican assem—
blyman when he was the
law 3 principal author,
said, ““1 understand the

.courts will be crowded for

a while. But the only other

option is to run them in
and out of prison like
we Ve been doing. . This

message is: Stop doingit,
or~g&r~0Ut of the state.””
A survey oy tne District

Attorneys Association esti—
mated that six months af—
ter the law3 enactment,
more than -7-4QQ- spcond-

cent of felony cases were
plea-bargained before the
law, now 14 percent of
second felonies and 6 per—

cent of third felonies are
being disposed of by guilty
pileas, state officials say.
"The law 1is similar to
statutes enacted or under
consideration in about half
the states. Endorsed by
ballot initiatives — and by
President Clinton during
his first State of the Union
address - the concept
could be a centerpiece of
Wilson 3 presidential bid if
he decides to run.

and third-strike cases had
treen flledmowever, at the
end oi~November 148 .of—
fenders statewide had been
convicted of a third-strike
felony, largely because de-
fendants "Were demanding
jury trials and creating a
Huge baclclograccgrding to
the governor®s office7~At
tHesame time, there were
nearly-"5T000 people in state
prisons™-wittriecon”d-strike
convictions.
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MEMORANDUM IN SLTPORT

TO: The Honorable Jeannette James, Chair. House Slate Affairs Committee
The Honorable Con Bunde, Sponsor
The Honorable Members of the House State Affairs Committee

DATE: February 9, 1995

SUBJECT: House Bill 38, A BILL FOR AN ACT ENTITLED :
"An Act relating to criminal sentencing; relating to the availability for
good time credit for offenders convicted of certain first degree
murders; relating to mandatory life imprisonment..."

Violent criminals who willfully violate the law and prey on die public must be punished. And
those who continue to commit violent crimes, even after a felony conviction, should not be given the
opportunity to harm innocent citizens again.

It is with great hopes for its success in Alaska that NRA CrimeSIrike and the NRA members
announce our support for House Bill 38. a bill commonly referred to as "Three Strikes. You're Out.*
We applaud the sponsor, Representative Bunde, for addressing the serious issue of crime and
punishment, and urge the State Affairs Committee to favorably report this bill.

The issue of crime has captured the national attention, and rightly so. Every 22 minutes a
murder is committed; a rape every five minutes; and a robbery every 47 secondsO

Even Alaska is not immune. In Alaska, a woman is raped every 15 hours; someone is robbed
every thirteen hours. In fact, a violent crime Is committed In Alaska every two hours and fifteen
minutes. Passage of "Three Strikes, You're Out" will help to alleviate the effectSof crime on the

citizens of Alaska by locking up incorrigible criminals for life.

House Bill 38 is pan of a state legislative trend to protect society by incarcerating those most
likely to victimize innocent citizens again. Washington State led the way with passage of “Three
Strikes" in 1993; California, Georgia, and Virginia, and others passed versions in 1994; and Montana,
Ohio, South Carolina, New York and other state legislatures will join Alaska in considering such

legislation this year.



HB 38
Page Two

Representative Bunde's bill builds upon the foundation of the "Three Strikes" laws passed
elsewhere, and includes some unique provisions like the "Old Age Safety Valve™" found in sections 5
and 18. In HB 38, a criminal sentenced under the "Three Strikes" law may apply for, and the court
may approve, a 50% reduction in sentence after half the time has been served. This provides the
correctional department and the state the ability to release those prisoners who have served at least 49
years, and have most probably outlined their proclivity to commit crimes.

Repeat offenders are a serious threat to public safety. According to the National Center for
Policy Analysis, the average criminal commits 187-287 crimes a year. With the passage of HB 38, the
threat to the public is substantially reduced by taking these repeat offenders off the street.

Increased incarceration for violent crimals works to reduce crime, and will work in Alaska
if given a chance. As the attached chan demonstrates. Alaska's violent crime rate has roller-coasted
as incarceration has declined or increased. When Alaska jailed more criminals, the crime rate
decreased. With "Three Strikes" assuring that repeat offenders remain behind bars, the crime rate will

show decline.

California’s decrease in its violent crime rate in the last year is due in pan to its passage of
"Three Strikes"-: California Attorney General Dan Lungren reported that commission of major crime
in California dropped 7.7% in the first six months of 1994, with homicide down 11,4%, rape down
7.8% and robbery dropping 115%. .Alaska can hope for similar results.

Though a fiscal commitment must be made to put a criminal in prison for life, in the long run,
"Three Strikes" will save Alaska money. The National Center For Policy Analysis reports that it costs
taxpayers about $25,000 a year to keep a criminal in prison. If that criminal is out on the street,
committing the 187-287 crimes referenced above, the cost to society is approximately $2,300 per crime.
Added together, one career criminal could cost Alaska S430,000 annually. California estimates that
“Three Strikes" will save taxpayers $29.5 billion over five years, as the enclosed handout indicates.

Contrary to popular opinion, making the decision to put repeat violent offenders injail for life
is not an easy decision. It requires the political will to stand up against the nay-sayers who preach,
despite the overwhelming evidence to the contrary, that increased jail time is not the answer. The
introduction, and subsequent passage, of HB 38 proves that Alaska has that will. Again, we respectfully

urge a favorable report. *

Respectfully submitted.

Manager, CrimeStrike State Legislative Affairs Alaska State Liaison



DIV.0ION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY

(9071 465-3867 or 465-2450
FAX (907) 465-2029 130 Seward Street, Suite 409
Mai!Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM January 17, 1995
SUBIJECT: Sectional Summary HB 38 (Work Order No. 9-LS0187\A)
TO: Representative Con Bunde

Attn: Pattie Swenson

FROM: Jerry Luckhaupt;~n,
Legislative Counsel

You have a requested a sectional summary of the above-described bill, please be advised that
a sectional summary is not an authoritative statement of a bill and what it does - the bill is the
best statement of its contents.

Section 1 of the bill provides findings and intent.

Section 2 of the bill amends AS 12.55.025(e) by clarifying that mandatory 99-year terms for
certain three time felony offenders, added by sec. 6 of the bill, do not affect the court's ability
to impose consecutive sentences.

Section 3 of the bill amends AS 12.55.125(c) by providing a conforming change to make it
clear that the presumptive sentences provided in that subsection only apply if the defendant
is not subject to sentencing as a third most serious felony offender under Sec. 6 of the bill.

Section 4 of the bill amends AS 12.55.125(i) by providing a conforming change to make it
clear that the presumptive sentences provided in that subsection only apply if the defendant
is not subject to sentencing as a third most serious felony offender under Sec. 6 of the bill.

Section 5 of the bill amends AS 12.55.1250 to provide that a person sentenced to a
mandatory term of 99 years under sec. 6 of the bill may apply to the court for a sentence
reduction after serving one half of the sentence.

Section 6 of the bill amends AS 12.55.125 by providing a new subsection () that requires a
court to sentence a defendant convicted of an unclassified or class A felony to a mandatory
99-year term of imprisonment when the defendant has been previously convicted of at least
two most serious felonies. This section also provides that the mandatory 99-year term may
not be suspended or reduced.



Representative Con Bunde
January 17, 1995
Page

Section 7 of the bill amends AS 12.55.145(a) to explain how a conviction can qualify as a
prior most serious felony conviction for purposes of sentencing under sec. 6 of the hill.

Section 8 of the bill amends AS 12.55.145(c) to provide the procedure by which a defendant
may challenge the use of a conviction as a prior most serious felony conviction at sentencing
under see. 6 of the hill.

Section 9 of the bill amends AS 12,55.145(d) relating to the burden of proof of showing that

a conviction is a prior most serious felony conviction for purposes of sentencing under sec.
6 of the hill.

Section 10 ofthe bill amends AS 12.55.145 by adding a new subsection (0 that explains when
a prior conviction has occurred for use at sentencing under AS 12.55.145.

Section 11 of the bill amends AS 12.55.155(c)(20) by providing a conforming change to the
change made in sec. 7 of the hill.

Section 12 ofthe bill amends AS 12.55.185 by adding a new paragraph (14) that provides a
definition of what is a "most serious felony."

Section 13 of the bill amends AS 33.16.090(b) to provide that a person receiving a mandatory
99-year term under AS 12.55.125(1) is not eligible for discretionary parole during the entire
99-year term.

Section 14 of the bill amends AS 33.20.010(a) to provide that a person receiving a mandatory
99-year term under AS 12.55.125(a)(after the effective date of this bill) or AS 12.55.125(1)
may not earn good time deductions from the 99-year term.

Section 15 of the bill amends AS 33.30.101 by adding a new subsection (c) that provides that
furlough regulations may not allow for the granting of a furlough to any inmate serving a
mandatory 99-year term under AS 12.55.125(1) except in certain limited instances.

Section 16 of the bill amends AS 33.30.161(b) by adding a new paragraph (5) that provides
that an inmate serving a mandatory 99-year term under AS 12.55.125(1) may not serve the
inmate's sentence in a correctional restitution center.

Section 17 of the bill provides an applicability section.

Section 18 of the hill provides notice that the change made in sec. 5 of the bill has the effect
ofmodifying Alaska Rule of Criminal Procedure 35 which thereby necessitates a two-thirds
vote.

GPLglc
95-054.glc



REPRESENTATIVE CON BUNDE Alaska Matc Negislature DURING SESSION:

CO-CHAIR HEALTH. EDUCATION Houbc of iRrprcaentatiucfl STATE CAPITOL. ROOM 108
S SOCIAL SERVICES P JUNEAU. ALASKA 99801-1182
1 (907) 465-4843

VICE-CHAIR RULES

DLRNG INFERM
716 WEST 4th AVENUE
ANCHORAGE. ALASKA 99501-2133
1 (907) 258-8168

SPONSOR STATEMENT

HB 38 provides a mandatory 99-year sentence for a specific group of offenders
who have two separate prior class A or unclassified felony convictions.

Under this proposed legislation discretionary parole and good time sentence
reductions are not available to offenders who are sentenced to a 99 year term.
However, HB 38 allows those with a 99-year sentence to ask the court for a
reduction in sentence after they have served 50 years of their sentence. This
provision is similar to what is allowed when a murderer is convicted of a 99-year

sentence

This proposed legislation gives prosecutors some discretion in the decision to
pursue the 99-year sentence. This will avoid unjust results in certain cases where
the evidence may be weak. This provision will also allow the prosecutor some
flexibility to proceed with the normal presumptive sentencing provisions when

necessary.

There is a cost for keeping a person incarcerated for 99 years. This legislation
is crafted to keep cost to a minimum and save the state money. Strong
punishments can shape behavior and deter crime. Offenders may find they want
to move to a state without a 3 strikes statute. Some offenders may decide the
third strike is not worth the rest of their life, and change their behavior.
Additionally, studies have shown that the recidivism rates for three time
offenders let back into society are between 65-76%. These offenders are taking
up costly time in ourjudicial system by committing the same crimes again and
again. If the revolving door is stopped the associated costs will decrease.

It is time to close the revolving door too many repeat offenders depend upon.
This proposed legislation will make our state a safer place. | urge your positive

consideration of this legislation.



Report Card on Crime and Punishment

HIGHLIGHTS

In 1960:
There was a total ot 3.384.200 million crimes reported to law enforcement authorities.

*> The chance of being a victim of a crime was | in 53.

* There was a total of 288.460 million violent crimes reported to law enforcement authorities.

«> The chance of being a victim of a violent crime was | in 622.

o* While crimes were escalating throughout the 1960s. the actujl prison population was on the decline, theaggregate
national prison population fell from 190,0<X) in 1960 to 174.(XX) in 1972.

By 1980:
There were 13.408.300 million crimes reported to law enforcement authorities.
The crime rate had risen over 215 percent above its 1960 level.
The chance of being a victim of crime was 1 in 17.
o* There were 1,344,520 million violent crimes reported to law enforcement authorities.
> The violent crime rate had risen over 270 percent. The chance of being a victim of a violent crimewas 1 in 168.

From 1960 to 1980, the states that had the largest increases in imprisonment rates had the smallest increases incrime
rates; while the states that had the sharpest decline in their incarceration rates had the largest increases in crimerates. The
trend continued from 1980 to 1992.

While the trends in each state are consistent, great differences exist among the states as to the degreeof change.
Between 1960 and 1980 the crime rate in California increased more than 125 percent, while in New Hampshire the crime
rate increased over 579 percent.

By 1992:
Crime rates had increased but had been curbed. There was a total of 14,438.200 million crimes reported to law
enforcement authorities.
The crime rate was 200 percent above its 1960 level.
The chance of being a victim of a crime was 1 in 18.
Violent crime had soared to 371 percent above its 1960 level.
There were 1.932.246 million violent crimes reported to law enforcement authorities.
The chanc” of being a victim of a violent crime was 1in 132,

Since 1987, the percentage of juvenile arrests for violent crimes has increased more than 50 percent.
In 1991, people under the age of 21 were responsible for more than one-third of all murders in the country,

Today, a woman faces four times the chance of being raped than in 1960. In 1960 a woman's chance of being raped
was 1lin 10,400; in 1980 it was | in 2,717.

In the ten states with the highest increases in incarceration rates between 1980 and 1992, crime rates were substantially
reduced. Even so. in all ten stales their crime rates are more than double their 1960 levels. The states are; New Hampshire,
New Jersey, California, Connecticut, Massachusetts. Arizona, Rhode Island, Idaho, Alaska, and Delaware.

o* Approximately, one-third of all violent crimes are committed by an offender who is on p;obation, parole or pretrial
release. This year more than 1200 violent crimes will be committed every day by convicted felons on probation or parole;
almost 700 more will be committed by a defendant on pretrial release.

In 1990. the average prison sentence for all felony offenses which resulted in a prison sentence was 6 years, months.
However, the actual time served in prison for that sentence was 2 years. | montii, only one-third of the sentence imposed.

of* In 1990. the average prison sentence for violent offenses which resulted in a prison sentence was 9 years, 11 months;
the time served was 3 years, 9 months, or 38 percent of the sentence imposed. S

From 1960 to 1991 the correctional expenditure per adult inmate increased by nearly double.

October 1994



| Heport Lard on Crime and I'unuhnienl

In Califomiia, the Federal Court has dic—
tated the number of changes of clothes TABLE 2.1; AVERAGE ESTIMATED TIME
which must be provided inmates each week. SERVED BV TYPE OF OFFENSE

It is unlikely that this understanding of the

EighthAmendment (which forbids “cruel and Offense Percent of Mean Estimated
unusual punishment'™) iswithin the intent of Sentence Prison Time
the U.S. Constitute n. The extraordinary bur— Served Sentence Served

dens placed by Federal Courts on state cor—
rections authorities have contributed to an es—
calation in prison costs. From 1960 to 1990,
per-inmate operating costs (current expendi—
tures) nearly doubled (inflation adjusted.)

All Offenses ... . Byrs., 3 mos..

Violent Offenses ...... 38.0%... ... 9 yrs., 11 mos...

MUTET s . 43.0%.... ... 20 yrs., 3 mos.
Immense savings in direct costs to the public,
aswell as a significant reduction incrime with  RAPE - 39.0%.... .. B3yrs, 4 mos. .
its consequent savings in both financial cost
and human suffering, could be realized sim—  ROPDEMYuun . 390% .. 3 yrs.. 9 mos.
ply by putting and keeping more convicted of—
fenders in prison. This isnot an impossible Aggravated Assault ..34.0%.... .. 6 yrs, 6 M0S... ... 2 yrs., 2 mos.
task.
Other s 34.0%.... .. 7yrs.. 1month
Ifthe cost per inmate had remained within the
inflation rate since 1960, nearly an additional
$5.5 billionwould have been available in 1990
alone for additional corrections capacity, tax Property Offenses .. 29.0% ....... S5yrs,5mos.. ... 1 year, 7 mos.
reductions, or other public services. Some
states achieved this level of cost control and Burglary e . 32.0% ... 6 yrs., 8 MOS. 2 yrs., 2 mos.
better; the operating cost per inmate actually
decreased in New Hampshire, Delaware and Larceny .. . 271.0% ... .. 4 yrs.. Imonth..
Oregon.
Fraud. . 28.0% ... 4 yrs., 10 mos. ..
When prisoners are provided better institu—
tional living conditions than they have avail—
able outside of prison, one of the primary pur—
poses of punishment isundercut. “The inflic—  pryg Offenses.—.. - 29.0%....._ 5yrs., 6 mos. ... 1 year, 7 mos.
tion of disutility.,.is one of the objectives of
criminal punishment; only if the only objec—  pyssession....... . 27.0%.... . 4 yrs., Tmonth..
tive of punishment were incapacitation could
ftbe argued that living conditions should be  Ty4fficking........... . 31.0% 6 y1S., 2 MOS.....
as comfortable in prison as outside. 3
Weapons Offenses , 40.0% ... 4 yrs., 2 moS....—  1year, 8 mos.

Source: Bureau of Justice Statistics, “Felony Sentences in State Courts. 1990"

3Davenport V. DeRobertis, 844 F.2d 1310.1313 (7thCir. 1988)
(Potner, J.).

) American Legislative Exchange Council



‘Revolving door’

syndrome feeds

cycle of violence

Sam VWc~nf-Meddls
"USA TODAY ]

In Washington. D.C. a teen-
ager facing charges of deadly
assault goes joy-riding while
free on S1,000 bond. He fatally
shoots a woman in another car
because he feels like “bustin’
somebody."

“In Hugo, Okla., a 39-year-old
with a record of assault and
proFerty crimes buys an as-
sault weapon and kills two peo-
E!e. wounds three others, then

ills himself.

Many blame the easy access
to quns fdr such carnage. But
similarly under 8re isa justice
system that, to critics, seems to
do little more than recycle
criminals to the streets.

That outrage has sparked
calls for a crackdown on re-
peat criminals nationwide:
Washington state voters ap-
proved stlfTer sentencing last
year, and California voters con-
sider an Initiative this fall

~About 30 states are weighing

similar measures, most of
which provide long sentences
without early parole for many
repeat offenders.

“People have Just had It —
they don't want to live with the
fear anymore,” says Paul
McNulty of the First Freedom
Coalition, a group that advo-
cates stiff crime penalties.

Looking at the numbers, re-
peal crime seems to be becom-
ing the nationwide norm:

»About 60% of prison in-
mates have been behind bars

before, according toa US. Bu-

reau of Justice Statistics study:
44% were on probation or pa-

USA Today, p.7A

‘3 strikes, you're out’

likely™in (Mfomm._
v id,what could spark a
new wave of citizen actJon

nationwide, California vot-
ers are expected to approve

a crackdown on career

criminals In d.NovemBer

1994 ballot measure.

The measure, known as
"Three Strikes and You're
Out;" would double sen-
tences for criminals con-
victed of second serious fel-
onies — and require d mini-
mum of 25 years to life fora
third offense.

Thirty other states are
considering similar mea-
sures to toughen sentences
for repeat offenders.

Gov. Pete Wilson sup-
ports the concept, and sup-
Forters appear to have easi-
y topped the 385,000 signal
hires needed to place It on
the 1994 bdllot

The initiative- has.b£en.
pushed by Fresno(fhotogra-
pher Mike Reynolds, whose
18-year-old daughter was
killed by a parolee in June.

role when re-arrested.

»A mere 108,000 criminals
Inone federal study had a stag-
gering 1.9 million arrests be-
tween them.

Recent U.S. and Pennsylva-
nia studies found about 6% of
criminals commit nearly 70%
of violent crimes.

Targeting those criminals
sounds simple. The reality Is
tougher.

12/29/93

COMPLIMENTS @& THE

ALASKA STATE LIBRARY



AViolent crime up fivefold fromk'60s, legislators Report
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Western District of Washingtonl, called on the LECC Advisory Hoardl1to
form a Triggcrlock Task Force. This Task Force will meet on a regular
basis to develop and implement strategies to "lock the triggers" of violent
criminals - permanently. These criminals, especially repeat offenders,
have demonstrated that only incarceration keeps them from committing__
new crimes. Recent FBI statistics rcllccl that violent crime was up 10
percent in 1991. Further studies show that 6 percent of the criminal
population is commitlingJZQ-perccntjjf the crime. One of the most
effective ways to combat llie armed criminal is to target these individuals
and vigorously investigate, prosecute and imprison them. The

Triggcrlock Task Force will actively pursue drug traffickers and violent

offenders, such as murderers, rapists, gang leaders -- virtually anyone

who uses a gun in llie commission of a crime is a potential target.

'The Western District of Wushinglon is comprised of the 19 counties West of the
crest of the Cascades - Clallam, Clark, Cowlitz, Grays Harbor, Island, Jefferson,
King. Kitsap, Lewis, Mason, Pacific, Pierce, San Juan, Skagit, Skamania,
Snohomish, Thurston, Wahkiakum and Whatcom Counties.

The LECC Advisory Buani is comprised of representatives from throughout
Western Washington. Citv Agencies ’atrick Filzsimons, Chief, Seattle Police
Department; Rod Fredcriksen, Chief, Vancouver Police Department; Don Pierce,
Chief, Bellingham Police Department. CflUilly AECIIEtES: C. Dan Clem, Kitsap
County Prosecutor; Norm Maleng, King County Prosecutor, It. Steward Mcncfcc,
Grays Harbor County Prosecutor; Jim Scliarf, Snohomish County Sheriff. Stale
Agtneit): Ken Eikenberry, Washington Slate Attorney General; George Tcllcvik,
Chief, Washington Stale Patrol. Ectlanl-AgCltcicj: William D. Gore, Social Agent-
in-Chargc, Federal Bureau of Investigation; Dixon McClary, Special Agcnl-iu-
Charge, Environmental Protection Agency; Ray McKinnon, Special Agent-in-Charge,
Drug Enforcement Administration; Chris Nelson, Special Agent-in-Charge, Bureau of
Alcohol, Tobacco ano Firearms; Norecn Skagen, United Stales Marshal; Steve
Carlisle, LECC Manager. Canadian Agency: John Sebastian, Chief Superintendent,

Royal Canadian Mounted Police.

There arc limes when stule laws do not provide appropriate
sanctions against gun-using offenders. Federal prosecutions emanating
from slate violations can be of enormous help. Project Triggcrlock has a
simple, effective design - federal firearms laws carry lough penalties.
They will now be fully employed against gun-using violators not only of
federal laws, but of certain state and local laws as well. Absent

evidentiary problems, there will be no plea bargains.

Since career criminals and violent offenders arc normally
encountered while committing street crime, their cases are usually
investigated and prosecuted at the stale and county levels, Project
Triggcilock is not intended to compete with or supplant the traditional
local response to violent criminals and career criminals. Rather, it is
intended to assist state and local authorities in this area of enforcement by
providing a method to refer those violent offenders who use or possess a
firearm and are such a menace to their communities that a lengthy,

mandatory prison term is the only appropriate response.

STRATEGY
The Triggerlock Task Force for the Western District of Washington

will focus on three goals:



VICTIMS

Repr-/rQf JUSttCSon Bunde = £.

State Capital, Room 108 /
Juneau, Alaska 99801-1182
Fax 1 (907) 465-3871

HB 38
Dear Representative Bunde,

Victims for Justice strongly supports "3 Strikes, You"re Out".
The "revolving door"™ system costs the state an enormous amount of
money in law enforcement and legal fees each year, with no count
of cost to the victims. It is time to stop this nonsensel

According to a study done by the justice Department; of all
crimes committed in this nation, only 15-20% of the criminals are
apprehended and only 2-3% go to prison. Furthermore, 75-80% of
all criminals who are released from prison reoffend within 36
months for the same offense!

justice Charles L. Weltner sums it up well saying: "Right now a
person who has been through the system and is contemplating a
crime probably vies things as follows: 1. if I do it I won"t get
caught 2. If 1 get caught | won"t get prosecuted, 3. If I get
prosecuted 1 won"t get convicted, 4. If | get convicted | won"t
go to prison, 5. If | go to prison | won"t be there for very
long”. Given the statistics above, this assessment is real.

Criminals today are more violent than even a decade ago, and the
cost to society is greater than the cost of keeping an offender
incarcerated. Court costs are easily calculated but the cost to
the victim is impossible to calculate. Victims never receive
proper compensation or even proper justice through the system.
With Alaska®s modified matrix system DOC is releasing more
serious offenders earlier, which will lead to more victimization.
It is time to stop this madness! Please pass this important
legislation! Build the necessary prisons, not resorts, but
prisons and keep the repeat offenders in!

The prison system 1is told not heed the victims® pleas and public

safety has been disregarded when releasing criminals. DOC claims
to save money with early release into halfway houses, however the
prior tracking system fails in this maze. Strikes Legislation

will eliminate the errors of early release of repeat and
dangerous offenders, which will ultimately save us millions 1in
law enforcement, judicial, 1insurance, and victim costs.

Thank you for spoyégglng thls mportant bill!

Sincerely,
Sharon NahofnevS) ;- ”Cl]
Janice L ieniten=*nA /|

619 E. Fifth Avenue « Anchorage, AK 99501 e Phone: (907) 278-0977 < Fax: (907) 258-0740



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 38

1995 LEGISLATIVE SESSION

Revision Date: Dept. Affected: Department of Law

Title: *...relating to criminal sentencings...mandatory life BRU: Prosecution
imprisonment, parole, good time credit, pardon, commutation...* Component: Third District/Fourth Dist.
Sponsor: Representative Bunde Criminal Appeals & Special Prosecution
Requester: Representative Bunde COMPONENT SERIAL NO. 0087,88,90
Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FY 00 FY 01
PERSONAL SERVICES 254.8 254.8 254.8 254.8 254.8 254.0
TRAVEL 15,0 15.0 15.0 15.0 15.0 15.0
CONTRACTUAL 30.2 30.2 30.2 30.2 30.2 30.2
SUPPLIES 9.9 9.9 9.9 9.9 9.9 9.9
EQUIPMENT 19.5

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 329.4 309.9 309.9 309.9 309.9 309.9

CAPITAL EXPENDITURES
CHANGE IN REVENUES (

1002 Federal Receipts

1003 GF Match

1004 GF 329.4 309.9 309.9 309.9 309.9 309.9
1005 GF/Program Receipts

1006 GF/MHTIA

Other
TOTAL 329.4 309.9 309.9 309.9 309.9 309.9

Estimate of any current year (FY95) cost: 4 00

FULL-TIME 3.0 3.0 3.0 3.0 3.0 3.0
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

This hill amends Alaska®s presumptive sentencing laws, under AS 12.15.125-175, to provide that a
defendant convicted of a most serious felony offense shall be sentenced to a mandatory term of imprisonment
for 99 years without the possibility of parole ifthe defendant has been previously convicted of two or more
most serious felony offenses.

The hill also amends AS 12.55.185 to provide that "most serious felony" means any unclassified or
class A felony or a felony attempt or conspiracy to commit any unclassified or class A felony.

The hill also provides that imposition of a sentence under the hill"s provisions may not be suspended;
provides that a person sentenced to a mandatory 99-year term of imprisonment is not eligible for parole and is
not eligible for a good time deduction; and provides that furlough of any type may not be granted to a person
sentenced to a mandatory 99-year term of imprisonment, except while in custody of a corrections officer.

Prepared by: Richard 1. Peques Phone:  465-3672
Division: Administrative Servi Date:. 1/30/95
Approved by Commissioner: Bruce M. Botefno, Attorney General Date: 1/30/95
Agency: Department of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information, call the Governor*s Legislative Office
(Rev 10/94) 95fFisno,x1s/DBR Page 1 of 2



FISCAL NOTE

STATE OF ALASKA BILL NOi  HB 38
1995 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

The bill does provide that a defendant sentenced to a mandatory term of imprisonment of 99 years may apply
for a modification or reduction of sentence after serving one-half of the mandatory term without consideration
of good time credit.

The Criminal Justice Working Group believes that prosecution of between ten and thirty defendants will
occur each year, where "most serious felony™ circumstances are present triggering a mandatory 99-year
sentence. We believe the department will seek mandatory 99-year sentences in about 15 cases each year.
Consequently, the Department of Law will be impacted in the following ways. First, because the bill provides
for a mandatory 99-year prison term without any chance for reduction, and in many cases the sentence will be
more severe than the sentence for first degree murder, the stakes for the defense will be much higher resulting
in much more difficult litigation for the prosecution and the defense. Second, the defense can be expected to
attack the underlying prior convictions seeking post conviction relief under Criminal Rule 35.1, and seeking relief
using collateral habeas corpus attacks in federal court. Litigation disposing of the attacks on the underlying
prior convictions must be completed before trial on the third felony triggering the mandatory 99-year prison term
car. be conducted. Third, defendants can be expected to wage a more vigorous defense (and seldom plead
guilty) to any charge included in this hill as a most serious felony offense, because of the consequences of prior
convictions. As a result, prosecutor time will also increase substantially for both first and, in particular, second
most serious felony offense prosecutions.

Page 2 of 2



FISCAL NOTE

STATE OF ALASKA BELL NO. HB 38
1995 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

Component Analysis

0087 0088 QW

Third District Fourth District Crim. Appeals iQlql
Personal Services 81.3 92.2 81.3 254.
Travel 7.5 7.5 0.0 15.
Contractual 13 .6 8.0 8.6 30.
Supplies 3.3 3.3 3.3 9.
Equipment 6.5 6.5 6.5 19.

Total 112.2 117. 3 99.7 329.



01/30/95 08:09:16.6
DEPARTMENT OF LAW
COHPONENT N: 6501020300 NAME: THIRD JUDICIAL DISTRICT

PCN  UNAUTH JOB CLASS TITLf 73

PCN

F ANCHORAGE

i

0371030 ATTORNEY [11
»**¢ JUSTIFICATION: ~
This position will bo needed
casoload when the ponalty .or driving while Infox+ciSted (or
refusing to tako o chemical test) for thg~-f-otlftli or moro
times Is ralsod from a class A misclowstfnor to a class C

felony.

03/7031 LEGAL SECRETARY 1 F ANCHORAGE

FEE justification/ e .
This position will be needed toTTa7TCttc--an—incroa8ed felony

caseload when tho penalty for driving whllo InTo>?TT:jrte<I~LQr
refusing to take a chomlcal tost) for tho fourth or more
times Is raised from a class A mlsdomoanorl\to a classic--——

felony. A

037033 ATTORNEY IV F ANCHORAGE

~ JUSTIF 1CAT 10N : .
This position will bo required to handle prosecutions and
appeals of thilrd-timo offondors of "mo6t serious" folonlos,
whore tho penalty wilt bo mandatory term of Imprisonment of
99 years. In many cases, the ponalty wlll bo more severe
than ttie sonionco for rirst degree murdor Consequently, a

1iv 1y ulLLULItj UL

the underlying prior convictions.

PERSONAL SERVICES EXPENDITURES NEW POSITION DETAIL REPORT

LOCATION NAVE

nandlo an Increased fe.Lony'™"—

SCENARIO: 3
DRU NAME: PROSECUTION

RB S R& MOS  SALARY  PREM BENES
cUu BUDG PAY

AXE AA22£ _JiH-"53301* 6 16385

TRAVEL COSTS
CONTRACTUAL COSTS

- SUPPLIES COSTS
~TqU-LPfIENT COSTS
OTTTEft-COSTS

TOTAL COSTS
¥** FUNDING DETAIL:
1001* GENERAL FUND RECEIPTS

TOTAL FUNDING

A GG 2A 10A 12 21*756 0 11367

— '——TRAVEL COSTS
CONTRACTUAL C0S1S
SUPPLIES COSTS

EQUIPMENT COSTS
-------- NOTHER COSTS

ToTalcl
FUNDING DETAIL:
1004 GENERAL FUND RECEIPTS

TOTAL fUNDING
A XE AA 24A 12 61008 0 20305

TRAVEL COSTS
CONTRACTUAL COSTS
SUPPLIES COSTS
EQUIPMENT COSTS
OTHER COSTS

TOTAL COSTS
FUNDING DETAIL:

1004 GENERAL FUND RECEIPTS
TOTAL FUNDING

PAGE: 1

PE

71689.98

S Lo O Lo
Clowoor o
cCcCooo
Coocoo
Coooo
cCcCoocoo

"'"93089.98
71689796
71689.98
36123~83>

0

00

*0
00
0

oo ro o
L)

0
1
5

oo o
CcCoocoo

o

53023.82

—
S oo !
Cloco o> U1

cCoocoo

cCoocoo

Cooo
Coocoo

112213.82
81313.82
81313.82

71689.98

81313.82



01/28/95 15:31:51.9 PERSONAL SERVICES EXPENDITURES NEW POSITION DETAIL REPORT

SCENARIO: 3
BRU NAME: PROSECUTION

kEJ S R&S MOS SALARY ~ PREM BENES
C BUDG PAY

DEPARTMENT OF LAW
COMPONENT #: 6501020600 NAME: CRIMINAL APPEALS b SPECIAL PROSECUTIONS
PCN  UNAUTH JOB CLASS TITLE T LOCATION NAME
PCN S
03#035 ATTORNEY IV F ANCHORAGE

¥rxxx JUSTIFICATION:

This position will bo roqulrod to handle prosecutions and
appeals of third-tIme orrondors of "most serious" rolonles,
whore the penalty will bo mandatory term or Imprisonment of
99 years. In many cases, tho ponalty will bo more sovere
than tho sentence for first degree murdar. Consequontly, a
much tougher defense con ho expected. Including attacks on
the underlying prior convictions.

¥*4* COMPONENT TOTALS:
FULL TIME NEW POSITIONS
PART TIME/SEASONAL NEW POSITIONS
g(%’\I!IE%ERMANENT NEW POSITIONS

NUMBER OF NCW POSITIONS IN COMPONENT:

P

A XE AA 28A 12 61000 0 20305

* k% F

TRAVEL COSTS
CONTRACTUAL COSTS
SUPPLIES COSTS
EQUIPMENT COSTS
OTHER COSTS

TOTAL COSTS
ING DETAIL:

UNDING
1008 GENERAL FUND RECEIPTS

TOTAL FUNDING

TOTAL PERSONAL SERVICES

TOTAL COSTS INC. ASSOC COSTS

FUNDING DATA: G.F. & C.F. MATCH:

OTHER FUNDS:
TOTAL FUNDING:

PAGE: 8

PER.SERV.
COSTS

81313.82

99713.82
81313.82
81313.82

§1313.82
99713.82

i

81313.82

G. F.
AMOUNT

81313.82



FISCAL NOTE
STATE OF ALASKA BILL NO. HB 38
19% LEGISLATIVE SESSION

Revision Dale: Department Alfected:  Administration
Title: ‘An Act relating lo criminal sentencing. BRU  Office of Public Advocacy
relating to the availability of good time cred't Component: Office oi Public Advocacy
Sponsor:  Representative Bunde
Requestor Representative Bunde COMPONENT SERIAL NO. 43

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING EXPENDITURE? FY 9% Fy 97 Fy 98 FY 99 FYOo Fy oL
PERSONAL SERVICES 82.6 82.6 82.6 82.6 82.6 82.6
TRAVEL 100 10.0 10.0 10.0 10.0 10.0
CONTRACTUAL 634 634 63.4 63.4 63.4 63.4
SUPPLIES 10 10 10 10 10 10
EQUIPMENT 36 3.6 3.6 3.6 3.6 3.6
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 1606 160.6 160.6 160.6 160.6 160.6

CAPITAL EXPENDITURES

CHANGE INREVENUES ( )

FUNDING SOURCE: (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 1606 160.6 160.6 160.6 160.6 160.6
1005 GF/Program Receipts

1006 GH/MHTIA

OTHER

TOTAL 160.6 160.6 160.6 160.6 160.6 160.6
Estimate of any current year (FY 95) cost: $ None

POSITIONS:

FULL-TIME 10 10 10 10 10 10
PART-TIVE

TEMPORARY

ANALYSIS: (Attach a separate page if necessary.)
See Attached

Prepared by: Brant McGee. Public Advocate Phone: 274-1684
Division:  Office of Public Advocacy A Date:

Approved bvCommissioner  Mark Boyer )
Agency: Department of Administration \Y Date:  W'/zb LV

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office |

Rev 10/93 Page 1 of
BLEGIH/IXAN-CPAMKPSL



FISCAL NOTE
STATE OF %LASKA BILL NO. HB 38

ANALYSIS: (continued)

HB 38 substantially revises the original "Three Strikes' propasals maede last year and should significantly reduce the number of
criminal defendants susceptible lo the 99 year prison term The changes allow prosecutorial discretion, modify the way prior felony
convictions are viewed by the court, and require tret the firdl charge be an A or Unclassified felony.

The Alaska Judicial Council, which provided the statistical analysis related to the original HB 334, has not provided additional
statistics regarding the potential inpect of the new bill on crimirel justice agencies. However, the assumptions regarding the 194
fiscal notes rermain valid  While the numbers of cases will undoubtedly be reduced by the modifications contained in HB 38, there is
no question thet litigation surrounding " Three Strikes' cases will be lengthy and costly. Costs will be dictated by the high stakes of
each case, the necessity for collateral attacks on prior convictions both in State and Federal courts, and the certainty thet each of
these cases will go to trid.

Because of the necessity dl attacking underlying convictions and the treatnment of each case as nost serious because of the severity
of the sanction, litigation will require the filing ol numerous notions, not only on the current charge, but in each prior case which
resulted in convictions. This will reguire the review of voluminous records associated with each of the prior felony cases and the
initiation of newv litigation in each case. If thet prior conviction occurred in a different state, it would be necessary to retain out-of-
state counsel to launch the collateral attacks upon these convictions.  Further, expert testimony regarding the adequacy of prior
counsel would probably need to be prepared in many d the cases.

While it is not possible lo estimate the indirect inpact of such legislation on dlient decision-making infirst and second felony cases,
there is little question thet some clients will be influenced to go to trid rather than plead guilty when they know that this conviction
will meke them eligible for life in prison if they commit another felony. More trials mean higher costs for each criminal justice
agency.

It snould also be noted thet these cases will give rise to many conflicts of interest which will necessitate withdrawal of the Public
Defender Agency and Ihe assignment of OPA to provide representation. These conflicts of interest will arise because the Public
Defender will have provided representation in the earlier cases which resulted in convictions, and which would be subject to
collateral attack during the litigation of each "Three Strikes' case.

Because OPA criminal lawyers are currently at meximum caseload capacity, and because of the loss of one such attormey in FY 93
it will be necessary to add an additional experienced attormey to provide representation in these cases throughout the state.

Further, because at least one of these cases each year will require the appointment of conflict counsel at an estimated cost of
S60.000 per case, contractual costs will also be high

SIEGI>/13/FN-OPA3B.VVP5 Pago 2 of 3



R

1

Position Title

Attorney IV
Time Status Staff Months
PFT 12

TYPE OF EXPENDITURE
Salary
Benefits
Premium Pay
Other
Total Personal Services

Travel
Contractual
Commaodities
Equipment
Other

Total Cost

FUNDING SOURCE FOR TOTAL COST

Federal Keccipts10()2
C.F. Matchl003
General FundIOtM
I-A Receiptsl007
CIP Keceiptsl061
Other

S/LEC95/13/FN OPA38.KP5

Request For

N ew Position

No. of Positions Range / Step Barg. Unit

1 24/A PX
Location Election District
8
Anchorage
AMOUNT Justification

00
AGENCY
UKU
COMPONENT

61.0 The Anchorage Office of Public Advocacy presently has four attorney positions devoted to

216 criminal defease. These attorneys are also handling several major cases outside of the Anchorage

attorneys in rural areas. Current caseloads indicate that these four attorneys cannot abosrb the
additional cases which would result from this legislation. It is necessary that an additional

826 attorney be added to the Anchorage staff to cover the resultant increased caseload

34
10
36

90.6

ADMINISTRATION
OFFICE OF PUBLIC ADVOCACY

OFFICE OF PUBLIC ADVOCACY



FISCAL NOTE

STATE OF ALASKA HIM, NO. I1..IS
1995 LEGISLATIVE SESSION

Revision Date: Department Affected: Administration

Title: *An Act relating tocriminal sentencing .. BRU: Public Delender Agency
Component: Public Defender Agency

Sponsor; Representative Bunde

Requestor: Representative Bunde GOVPONENT SERIAL NQ 1631
BEXPENDI TURESREVENUES, (Thousands of Dollars)

CPERATING EPENDITURSS FY 96 FY 97 FY 98 FY 99 FY 00 FY 01
PERSONAL SERVICES 317.9 322.8 322.8 322.8 322.8 322.8
TRAVEL 5.0 5.0 5.0 5.0 5.0 5.0
CONTRACTUAL 50.0 50.0 50.0 50.0 50.0 50.0
SUPPLIES 2.5 2.5 2.5 2.5 2.5 2.5
EQUIPMENT 7.5 -0- -0- -0- -0- -0-
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 382.9 380.3 380.3 380.3 380.3 380.3
CAPITAL EXPENDITURES
I CHANGE INREVENUES () | | I
RUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match
1004 GF 382.9 380.3 380.3 380.3 380.3 380.3

1005 GF/Program Receipts

1006 GF/MHTIA

OTHER

TOTAL coeeeeeee 2B2.2. m.e .. me . om .. e.eel . Be0]
Estinmate of any current year (FY %) cost: S 0

POSITIONS.

FULL-TIME 3.0 3.0 3.C 3.0 3.0 3.0

PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page it necessary.)

See attached

Prepared by: John B Salemi. Director Phone: (907)264-4412
Division: Public Detender Aoencv Date:

Approved by Commissioner: Mark Bover
Agency: Department ol Administration
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR I* LEGISLATIVE OFFICE
For further distribution intormation, call the Governor's Leglslatwe Office m

Rev: 01/95

84eg95/17/pdhb38In kp6 Pace 1ol ?



FISCAL NOTE

STATE OF ALASKA BILL NO. Hit 38
1995 LEGISLATIVE SESSION

ANALYSIS

INTRODUCTION

This proposal requires that certain repeat felony offenders receive prison terms that are the equivalent of life without
parole. This is similar to proposals that have either been enacted or are being considered in other states. It is
noteworthy that this punishment is harsher than that for first degree murder.

The actual expense is somewhat speculative, in that it is difficult to get a statistical "handle" on how many cases will
be subject to "three strikes" punishment. For purposes of this fiscal analysis, the Public Defender Agency will rely on
what are believed to be rather conservative estimates generated by the Alaska Judicial Council, which in turn were
used by the Department of Law for its fiscal note.

Using those estimates, the Public Defender iPD) expects it will handle between 10 to 15 cases per year where the
client will be facing a 99-year term, without parole release potential. Just as homicide cases are currently the most
expensive, challenging and labor-intensive prosecutions to defend, these "three strikes" cases will be similarly treated
because of the grave consequences attached to a conviction. Trials will be the rule, not the exception. Only the most
experienced staff attorneys will be involved in these cases, adding to personal services costs. It is likely the litigation
of these matters will involve significant investigation, extensive pre-trial motion work, and long and difficult trials.
As a result, the court system and prosecutor's office will be affected.

Research has shown that states with three strikes laws have found fewer cases are "plea bargained.” (Plea bargaining
was recently reinstituted in Alaska.) In those states where three strikes laws have been passed, defendants are less
likely to plead to any "strike" felony because of the potential impact the strike could have on them if they reoffend.
This translates into more trials, which means more prosecutors, Public Defenders, judges and court personnel to
handle those cases. In Los Angeles, the district attorney eliminated entire sections of hio office, including
Environmental Crimes, Consumer Protection and the Major Fraud Unit, in order to free up enough attorneys to
il_%%d e i acILofthe three strikes legislation. See "The Law that Brought the Criminal Justice System to its Knees."
A’ﬂ& INES(Mmarch 27, 1994).

As part of its investigation and pre-trial workup, the defense will have to consider mounting what are called in the
law "collateral attacks™ of the prior convictions which trigger the "three strikes" penalty. Put another way, attorneys
will necessarily explore the possibility of invalidating one or more of the prior convictions to avoid the 99-year
penalty. This effort will involve considerable effort on the part of support staff, hence the request for paralegal
assistants in this fiscal note. It will also necessitate contracting with attorneys in other stales to collaterally attack
out-of-state felony convictions which serve to trigger the 99-year penalty. For examnle, ifa client has a felony
conviction in Idaho or California, a determination will have to be made as to whether 1) the conviction qualifies as
felony level conduct in Alaska, 2) the conviction was based on a knowing and voluntary plea, 3) the defendant was
represented by competent counsel, 4) the conviction was susceptible to some set-aside or expungement procedure
which was not exercised but could have been. This is only a partial list of issues which will arise in the context of out-
of-state convictions, and which may require the assistance of lower 48 lawyers paid on contract. These lawyers will
have to go into courts in their state and file post-conviction petitions moving to set aside convictions if a legal basis is
found to support such a filing.

These collateral attacks, which the Department of Law acknowledges in its fiscal analysis will be part ofthe "three
strikes" litigation landscape, is expensive and time consuming. It will also potentially involve some out-of-state travel
on the part of investigators, paralegals and lawyers. It is for these reasons that additional contractual and travel
funds are required.

S'e095/17/pdhb38fn.kp6 Page 2 ol 3



FISCAL NOTE

STATE OF ALASKA MILL NO. MK38
1995 LEGISLATIVE SESSION

FISCAL-IMPACT

In order to absorb the impact of these cases, the Public Defender will require additional resources. Like the
Department of Law, this will mean more staff lawyers. Because the lawyers will need support for the collateral
attacks aforementioned along with investigation and pre-trial preparation, paralegal assistants and a secretarial
position are also required.

One attorney IV position will be placed in the Anchorage office and one in Fairbanks. Anchorage will also receive one
paralegal assistant and a secretary. Fairbanks will add one paralegal position. These lawyers and support staff will
also be responsible for responding to "three strikes" prosecutions arising in rural locations, either by handling the
case, or by providing support for the rural PD offices where the cases are sited. (It should be noted that the attorney
positions will also absorb any additional appellate work which will generate post-conviction as concerns these cases.)

It is the opinion of the Public Defender that this proposal will result in protracted, expensive litigation, which will
have a reverberating impact on the entire justice system. It is suggested that, given the strict presumptive sentencing
structure already in place in Alaska, this proposal be given very close scrutiny.

B1ID.GE.IA-NA_LYSIS

100: Anchorage - Attorney IV 82.6
Paralegal Asst. Il 51.5

Legal Secretary | 36.7

Fairbanks - Attorney IV 93.7
Paralegal Asst. Il 53,4

317.9

200: Travel 5.0
000: Contractual 50.0
400: Supplies 2.5
500: Equipment (one time) _ZJL
TOTAL 382.9

S§*<2095/17/pdhb38in kpb Page 3 ol 3



2.1)

Position Title
Attomey IV
Time Status Stuff Months
TYPE OF EXPENDITURE
Salary
Benefits
Premium Pay
Other
Total Personal Services
Travel
Contractual
Commodities
Equipment
Other
Total Cost
FUNDING SOUHCK FOR TOTAL COST
Federal Receipts 1002
(i.F. Match 1003
General Fund (o
|-A Receipts 1007
CIP Regeipts 1061
Other
+S/leg95/17/[xJnb38np.kpbil

Request For

New Position

No. of Positions

Locution

AMOUNT Jusilflcutlon

Range/SteEUA

LIIA - JIA

Klectliui District

50+ hi

131100 "'Dm projx>sal will add 10to 15 felony cases to the Public Defender workload Jvr year. Ihcse cases will invoice
35.284 Frotracted, complex and therefore expensive litigation ofhoih pretrial and trial issues in that they will require a
' abor-intensive effort of a magnitude mounted in murder cases Only experienced lawyers uill be assigned to these
cases. These lawyers will need paralegal and secretarial support, especially to raise collateral attacks of prior

convictions. 'llicSe collateral attacks will also require the use of lawyers
QW 176334  States. As such, contractual and travel funds will also be legiired

0 practice anil are licensed in other

5000 Trege positions svill he necessary additions to current stalling in order to resi<ond to the ellecis of tins proposal:

50.000
1000 )
2000 Anchorage:
235.384 laiberks
236.381

AGENCY  ADMINISTRATION

BRU  PUBLIC DEFENDER AGENCY
COMPONENT  PIII1LIC DEFENDER AGENCY

Attomey IV
Paralegal Assistart |

legal Sciftary 1

Allotties IV
Paralegal Assistart Il

Irasel
(‘ontractil.il

82.6

515
67

a7
stl

5
01

mi—iwiMail

FYEl



Position Title
Paralegal Assistart Il
Time Status T Stair Months

240
TYPE OF EXPENDITURE
mEiay
Benefits
Premium Pay
Other
Total Personal Services
Travel
Contractual
Commodities
Equipment
Other
Total Cost
FUNDING SOURCE FOR TOTAL COST
Federal Receipts 1002
OF. Match 1o
General Fund o1
I-A Receipts 1007
CIP Receipts 1061
Other

Sllerg95/17/pdhb38np kp6l2

Request For

New Position

AMOUNT
74.340
50,535

QO 104,875
L)

0

100

3,000

108,875

108.875

AGENCY  ADMINISTRATION

No. of Positions Range/Steﬁ n Hart,, I'nil il
. |

|.oration Election District
ERA - JHA 5 (n

Justification

This proposal will add 10to 15 felony cases to the Public Defender wmkload a(per year These cases will involve
Frotracted, complex uttd therefore expensive litigation of both pretrial and trial issues in that they will require a
abor-intensive effort of n magnitude mounted in murder cases. Only ex}>erienced lawyers will be assigned to these
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The 99 year sentence is assumed to be a Tife" sentence. The estimated life span of a male, by
the year 2000, is estimated to be 73 5 years. according to the United States Statistical Abstract.
The estimated age at the time of conviction for a most serious felony is estimated to be 28 years,
according to the Alaska Judicial Council. Thus, those sentenced under this bill would be
incarcerated for 45 5 years, rounded up to 46 years. (Age for males isused, since the prison
population isover 95% male ) Ifallowed to earn statutory good time on a 99 year sentence, the
prisoner would still have to serve 66 years. Furlough eligibility would not occur until the
prisoner had served 63 years, with good time, and sentence modification allowed under the bill
would not occur until after serving 49 5 years. Since the average would be dead prior to meeting
these requirements, the provisions governing good time, furlough, and sentence modification are
assumed to be irrelevant.

The statew ide average cost of incarceration in a state correctional center is$ 113 per day. This
figure does not include CRC beds, since prisoners under this bill are prohibited from furlough,
restitution center placement, etc. This figure includes the standard overhead for medical and
administrative costs. This number should be considered to be conservative, since medical
expenses for older prisoners doing life sentences are expected to be higher than average.

The average cost for construction of a medium security prison bed in Alaska is$160,000. Itis
assumed that prisoners sentenced to life will require high security housing. Capital expenses
might be reduced ifadditional beds were purchased under contract, however there are no contract
beds currently available in Alaska for prisoners with higher than minimum custody.

The correctional system cannot absorb any additional prisoners without additional resources.

The system has been operating over emergency capacity throughout the past year. Even when all
aspects of the department®s current population management plan are achieved, only the current
overcrowding will be addressed, no including any additional numbers of inmates caused by new
legislation. In addition to posing safety hazards, operating over emergency capacity for
prolonged periods may result in fines of up to several thousand dollars per day ifthe department
is found in contempt of court for violating population caps.

The cost of maintaining this new population would rise to $1, 237,350 in the sixth year. Because
a number ofcrime bills are pending before the legislature this year, it isdifficult to predict the
total number of beds by which the prison system may need to be increased, and therefore
difficult to predict how and w here such beds would be added through new facility construction,
facility modification, or contracting. It is not possible to estimate the number of staff positions
needed until specific expansion plans are made.
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The table below presents the Department”s best estimate of the effect of this hill on the number of
additional prison beds that would be needed within the corrections system Although the
increases for various categories of offenses would result over varying periods of time, this
method arrives at an aggregate increase in population in order to predict future needs for the
prison system. The "% length increase column™ in the chart below is the multiplier which
reflects the difference between the current average sentence for offenders impacted by this bill
and the sentence they would have received ifthey had been sentenced under this bill. Murder |,
Murder Il and Kidnapping are excluded since the current average sentence already exceed the
expected life span.

Offense Total in  10% ( 3rd  Current Prisoner- % sent. Additional
DOC on repeaters) days length Prisoner-
6/30/93 increase  days
. Unclassified Felonies
SAM | 153 153 5,584 5 X 3.54 19,769.1
SA | 178 17 8 6,497 22,999.4
MICS | 9 9 328 5 1,162.9
TOTAL UNCLASSIFIED 43,9314
Class A Felonies
Assault | 57 5.7 2,080.5 X 3.83 7,968.3
Manslaughter 28 2.8 1,022 3,914.3
Robbery 1 101 10.1 3,686.5 14,119.3
Arson | 6 6 219 T+ 8w
Escape | 2 2 73 279.6
MTW | 20 2 730 2,795.9 |
TOTAL A FELONIES 29,916.1 |
TOTAL ADDITIONAL PRISONER-DAYS 73,847.5

This suggest that the actual prison population would, over time, increase by 73.548 prisoner-
days, or 202 prisoners as a result of the increased sentence lengths required by the bill.
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71,848 prisoncr-dn\ s X S113 per day - $ 8.744,524 operating expenses
202 beds X $160,000 per maximum bed = S 32,320,000 capital expenses

TOTAL ADDITIONAL EXPENSE = S40.664.824

This figure does not include any inflation factor and does not assume any increase in the rate of
convictions/incarceration itdoes not account for increases in medical costs for a larger, aging
population.

Offsetting this number, itwould be expected that some savings might be expected in the
Community Corrections component, since most of these prisoners would otherwise have been
released and supervised on probation or parole under current law. However, the $6 average cost
per day for this supervision is almost negligible compared to the $113 cost per day of
incarceration, and would only be a factor for a relatively small portion of the total sentence.

Another offsetting factor might be the avoidance of costs of new crimes, probably violent, that
these chronic types of offenders might be assumed to commit ifthey were released, under current

law. These savings would be experience by other agencies and departments through avoidance
of anests, investigations, trials, etc.

The fiscal impact of this legislation can be viewed from two fundamentally different ways. One
can assume that those sentenced under this bill would have been sentenced for some length of
time inany case and therefore the effect of this bill would "kick in" only after that presumed
sentence had been served. In the case of the offenders in question here that would be roughly
thirteen years from now.

0n the other hand one can view the effects as beginning on the day the inmate begins servicing
the sentence. In the opinion of the department the latter approach yields the most reliable results
in presenting the cost of operating. Further it is the only approach which provides for critical
long range planning. Prisoners sentenced under this bill are essentially "lifers" and from the day
they walk in the door with that status they are fundamentally different.

It is a more realistic ;eflection of the impact to state that the Department expects four to six new
individuals per year under this bill. Disregarding increases in convictions and incarcerations on
the one hand and a reduction of new crimes committed by these inmates on the other; the
department expects the population will peak 200 to 250 in approximately 46 years when the first
of the group is released or dies of old age while in prison. Thus five new prisoners per year
increase the cost of operation of the Department of Corrections by $206,255 per year each year.
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5 prisoners X Sl 13 per day X 365 days per >car = 5206,225.00

The cost of maintaining this new population would :ise to $1,237,350 in the sixth year

Operating expenses are shown on page | as miscellaneous because more a detailed description
of staffing and other operating expenses would be purely speculative with out first knowing the
design of the facility. Further, it isassumed that site selection, facility design and and program
design would require the time of several DOC staffatall levels. Two new full time positions
would be necessary inorder to meet the responsibilities of D0 C to plan and facilitate the project.
Therefore the salary of one facilities manager and one criminal justice planner has been included.
Preliminary engineering and architectural services have been estimated at fifteen percent of the
anticipated cost of the construction project. It isanticipated that this amount would transfered by
RSA toDOT & PF.
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CIVIL LIBERTIES UNION
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February 14. 1995

The Honorable Brian Porter
Chair, Judiciary Committee
Alaska House of Representatives
State Capitol -Room 118 Brian Portar
Juneau, AK 99801-1182

FES 1 G199

Dear Representative Porter:

lam writing on behalf of the Alaska Civil Liberties Union (AKCLU) to
express our opposition to HI3 38. commonly known as the "Three-Strikes, You Te
Out” bill. We urge you toseriously review any stated justification for this
legislation and ask that your committee probe with a critical mind the factual basis
ofany arguments presented in favor of adopting sentencing guidelines that remove
total discretion from the judiciary and place it in the hands of prosecutors.

The experience of other states which have adopted “three-strikes” laws will
greatly assist the Alaska Legislature as itdebates the value of this particular
legislation. 1hope that the Judiciary Committee takes the time to gather
information from those states who have had “three-strikes”’legislation and that
your committee educates itsmembers by talking directly with the public safety and
corrections officials from other states responsible for administration of laws similar
to that proposed in HB 38. lalsoencourage the committee to talk with social
scientists and experts in the field of criminology about the merits of the
assumptions that underlie this bill.

Introduction

The most important impetus for the national movement towards three-
strikes legislation is the public 3 present preoccupation with crime. Despite the
perception that serious crime ison the rise, the facts are that the murder rate in the
United States 60 years age isjust about what itis today.l “The numbers show that
the high murder rate isnot just a recent phenomenon brought on by drugs,
unemployment or loss of family values,™ the non-profit Washington-based
[Population Reference] Bureau said. flurder, itseems, ispart of the American way

1l isa Hoffran * Despite Leap in Fear. Murder Rate is no Hgrer then in 1933 Ardnorage Daily News
Feoruary 2 1995 pege Al

(s)
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of life.”2 In addition, according to figures released by the FBI, there has been little
or no growth in the overall crime rate during the last two decades."5 In short, violent
crime isno more a problem today than itwas ten, twenty, or even sixty years ago.

The likely root of the public 3 fear is increasing media attention to individual
cases of violent crime, combined with the fact that certain segments of the
population - such as young, non-white males —have a greater chance ofbecoming a
homicide victim now than ever before and the fact that the homicide rate for
children under 14 is at or near record highs for the post-World War Il era and rates
for preschoolers 4 and younger have risen to their highest levels in 40 years. 5 The
Population Reference Bureau study found that

Americans today perceive they are more at risk formurder than they
really are because of the prevalence of stories on violent death in the
news. “Communications and the media make itseem closer to home, ””
[Carol] De Vita said [director of publications for the Population
Bureau]. “fie are under constant bombardment that homicide is
everywhere, and increasing,” She said that the nation also has become
more “4ware and sensitive”™to the murder problem as itsvictins and
perpetrators have gotten increasingly younger.5

Finally, while the rate of violent crime among younger people has risen, the rate
among offenders aged 35 and older has decreased dramatically.0 Ironically, itis
such older felons - not the younger and more violent first-timers - that HB 38 is
designed to target directly.

Three-Strikes is Too Costly for the State

There appears to be a national consensus of opinion that three-strikes laws
will cost a tremendous amount ofmoney toimplement and maintain. For example,
in New Jersey, a non-partisan ?"oview found that each inmate not paroled as a
result of a proposed three-strikes law would end up costing the state $1,080,000.7
This magnitude ofeconomic impact tends to trouble even conservative legislators
who otherwise support the laws.8

; Lrpecp AL
" Kevin Hokrson “Nunvbers on Grine Revedl a Different Pidure framitie “Crisis' thet Many Politidiars Pairnt.”
Christian Science Monitor, Feruary 8 1994 pece 1.
1Hbffren syora
SHoffrven supra, pege A8
6I—Erdarscnsma pece4 _ _ o _
rJerryGray New Jersey Serete Approves Ol to Jail 3 Tine Qrimirals for Life” New York Tines May 13

1994 pece |
XQ.£"Cliformia Goverror Bxected to Back Life Termrs for Repeat Felons," New York Tines. March 7, 1994
pece A4 ad WilliamQaiborme, “State Legislators Rethink *3 Strikes' Laws as Costs Begin to Ht Honre”
Wéshington Post. August 7. 1994 e A18
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There are at least three significant ways inwhich a three-strikes law would
be expected to impact Alaska 3 pocketbook: 1) costs associated with increased
prison populations; 2) increasing health care costs for prisoners as they reach old
age or who contract a terminal or physically debilitating disease while serving life
sentences; and 3) costs incurred by the judiciary, the district attorney®s offices, the
Public Defender Agency, and the Office of Public Advocacy as a result of increased
numbers of cases going to trial and a greater reluctance of defendants toplea
bargain to any felony charge.

Prison Population Effects

Longer sentences mean more prisons will have to be built to handle the
increase innumbers of incarcerated individuals. In California, a RAND
Corporation study recently concluded that the state3 three-strikes law will cost $5.5
billion annually, most ofwhich would go towards building and operating the
additional prisons necessary to handle the resultant expected doubling of the prison
population.9

As you know, last fall Alaska Superior Court Judge Karen Hunt began
imposing a daily fine on the Alaska Department of Corrections so long as
overcrowding continued, forcing the state to ship some 200 prisoners out-of-state,
and leading to additional costly and lengthy litigation. The fine was assessed in the
amount of $5,000 per day. There can be no question, then, that any increase in
numbers of prisoners will eventually have to be dealt with by adding prison beds.
Please carefully review any Department of Corrections fiscal notes regarding the
anticipated additional cost to the state of this proposed legislation.

Costs of Maintaining Geriatric or Medically Incapacitated Prison Populations

One inevitable effect of three-strikes laws will be to turn prisons into nursing
homes.10 Longer sentences will mean that Alaska will have to be prepared to spend
to match the rising annual cost for each prisoner as he or she gets older and
requires more medical attention. Nationally, estimates are that costs of
incarceration rise 3 to 5 times as prisoners reach ages of 55 to 65 years.ll

In addition, “three-strikers™ may also contract serious, debilitating or even
terminal diseases which would eliminate them as a danger to society. Yet it
appears, under present HB 38, that the earliest date that either the state or a
person incarcerated under this legislation could even approach the courts for
consideration of release would be 49 1/2 years after final sentencing. This will

743 Strikes' Found Hobbled by Enormous Prison Costs," Los Angeles T imes. September 22, 1994, page A |,

DOWilliam J. Eaton. *“*3-Time Loser" Bill a Political Winner, but Critics Abound.” Los Angeles Times. January 25,
1994, page A24.

1 Miles Corwin, "Doing Time in a Jail for Old-Timers." Los Angeles Times. May 6, 1994, page Al; and Daniel
Franklin, "The Right Three Strikes," Washington Monthly. September. 1994, pages 25 and 29,
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compel the state to care for these persons, often at great expense, through their
death. The AkCLU would hope that humanity, alone, would dictate that the
Legislature would consider amending this bill to provide for the release of “three-
strikers”>for medical reasons adjudged serious enough to remove them from
consideration as a danger to society.

Impact on the Judicial Systenm

Just as significant, and much more sudden, will be the new strain put on the
judicial system. States with three-strikes laws have discovered that plea
bargaining ismuch more difficult now. Defendants are much less likely toplead to
any “Strike>>felony than they were in the past, because of the devastating impact
such a strike could have on them.12 This means more trials, which means more
prosecutors, public defenders and public advocates, judges, and court, personnel to
handle the additional trials.

In states that have implemented three-strike laws, this impact has already
begun to hit home. Following passage of California3 three-strikes law on March 7,
1994, public defenders immediately began counseling defendants that there was
little reason to accept plea bargains, given that a deal would later make those
defendants subject to the three-strikes mandatory sentencing.13 Shortly thereafter,
Los Angeles District Attorney Gilbert Garcetti announced that he was simply getting
rid of many sections of his office, including environment, consumer affairs, and
major fraud sections, in order to free up enough attorneys to handle the three-strikes
case load.]i By August of 1994, California prosecutors were already being forced to
move to dismiss prior felony convictions of potential three-strikers, or reclassify
prior felonies as misdemeanors, inorder to cope with suddenly unmanageable
caseloads. 15

In terms of actual costs, the California Judicial Council predicted that the
three-strikes law in that state would result in 17,000 additional jury trials each
year, requiring the hiring of 322 more judges, costing an additional $276 million
annually.10 Similar results are found inWashington State, where potential three-
strikers are refusing to plea bargain and instead “forcing full trials in a court
system that has neither the manpower nor the space to take on the extra load.”17

i: Timothy Egan, "A 3-Strike Law Shows It’s Not as Simple as It Seems," New York Times. February 15, j994,
page A 1
KDan Morain, "Citing '3 Strikes,- Lawyers to Shun Plea Bargains,” Los Angeles Times. March 9, 1994, page Al.
UCharles L. Linder, “The Law That Brought the Criminal Justice System to Its Knees." Los Angeles Times.
March 27, 1994. page M6.
B Marc Peyser, “Strike Three. You’re Not Out.” Newsweek. August 29, 1994, page 53.
Dan Morain, "Costs to Soar Under ‘3 Strikes’ Plan. Study Says,” L os Angeles Times. March 1 1994, page A I.
1 Egan, supra, page A l.
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Three-Strikes Will Be Dangerous to the Public

There are several respects inwhich a three-strikes law is likely to prove
counter-productive to itsvery purpose of protecting the public from violent crime.
First, conservative and liberal commentators alike have express d concern that
criminals, faced with a third felony life sentence, will be more inclined to kill any
victims or witnesses during commission of felony offenses.18 In fact, prosecutors
and police officers in Washington State have observed, since the passage of the
three-strikes law there, that criminals have been “Showing a tendency to be more
violent or desperate when officers try to arrest them."10

Two weeks ago, the Seattle police were about to make what they
thought would be a routine arrest of a burglary suspect. Instead of
surrendering, he threatened to shoot. Only after a special weapons
squad surrounded the house did the stand-offend.

After the suspect was taken into custody, the police were told by
his acquaintances that he thought he was facing a three-strikes
charge. Rather than face life in prison, he decided to confront officers,
the police said.

"It now looks like some of these three-strikes cases might try to
get away or shoot their way out,”’said Sgt. Eric Balden of the Seattle
Police Department. "Believe me, that3 not lost on us. We fe thinking
about it.”20

Second, crowding of prisons with three-strikers may well lead to the forced
early release of first and second offenders, who tend to be younger and statistically
more likely to commit violent crimes again. This effect has already been
documented in states where three-strikes laws have been implemented.2l

Finally, there will be fewer pleas to felony charges by defendants with
nothing to gain and everything to lose. This could have two possible consequences.
First, more defendants will go to trial and, because the state3 evidence is usually
weaker when itiswilling to plea bargain, more defendants may well go free.
Whereas a plea bargain might have put a defendant inprison on a reduced felony or
misdemeanor charge when the state was unsure of its ability to prevail at trial, the
defendant may end up walking free as a result of the three-strikes law. Second,

Keith Henderson, "'Three Strikes' Laws Strike Out With Law Enforcement Experts.” Christian Science

Monitor. February 1, 1994, page Al: and William Tucker, "Three Strikes and You're Dead," American
Spectator. March. 1994, page 22.

FEgan, supra, page A 1.

Dld., page A 18: see also Marc Mauer. "Politics, Crime Control... and Baseball?", Criminal Justice. Fall, 1994,
noting reported cases in Washington Slate "where otherwise routine arrests resulted in armed confrontations
with offenders who believed they had nothing to lose by resisting. This occurs even though Washington is a
death penalty state and an armed confrontation with police could result in a capital charge" (emphasis
added).

2 Corwin, supra, pages Al and A22.
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prosecutors may go ahead and reduce serious felonies tomisdemeanors inorder to
maintain manageable case loads, with obvious results. Neither of these
possibilities iswhat the proponents of three-strikes laws, nor the sponsor of HB 38,
had inmind.

Three-Strikes Will Be Ineffective

First, as you may already be aware, most third-offense defendants convicted
ofamurder in the first or second degrees or of kidnapping will be unaffected by a
three-strikes law because they already are normally sentenced to life in prison
under Alaska 3 jresumptive sentencing statutes. Thus, under these circumstances
the law Is unnecessary.

Second, ttiswell-documented that most violent crimes are not premeditated,
but are instead committed in the heat of passion or anger, or while the defendant is
under the influence of alcohol or drugs. A three-strikes law will not act as a
deterrent to any of these people. Finally, most criminals who commit premeditated
violent crimes have no intention of being caught. They also have good reason to
believe they won Thbe caught: there were 6.6 million violent crimes committed
during 1992 in the United States, and only 742,130 violent crime arrests.22 This is
further evidence that a three-strikes law will, as professed by many, have no effect
on crime rates.

Discretion Will Be Taken From Judges, Given to Prosecutors

“Iam here toexpress the complete and unmitigated opposition of the federal
judges of this country to mandatory minimums, >announced U. S. District Court
Judge Vincent Broderick to the Subcommittee on Crime of the House Judiciary
Committee on July 28, 1993.21 Among the reasons Judge Broderick gives for that
opposition is the fact that “mandatory sentencing denigrates the independence of
the judiciary, which is treated as a robotic rather than intelligent branch of
government.”21 This denigration of judges is “based on the unexamined
assumption that the statutory description ofa crime contains all the information
needed for wise disposition of the offender.’25

Three-strikes laws are mandatory minimums carried to an extreme. Under
HB 38, Alaska judges would apparently have no discretion whatsoever to take into
account anything about the three-strikes offender. The practical effect will be to
place the discretionary decisions into the hands of prosecutors, who will decide with
what to charge potential three-strikers. Instead of leaving to dispassionate judges

BBureau of Statistics, Sourcebook of Criminal Justice Statistics -- 1993. published in 1994.

3BVincent L. Broderick. "The Delusion of Mandatory Sentencing: The Wrong Approach to Fighting Crime,”
Trial. August. 1994, page 62.

21d., page 64.

Aid
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the important decision about whether to imprison a person for life, that decision is
handed completely over to the prosecution. The judge and the prosecutor become
one and the same.

Three-Strikes Will Be Unjust and May Be Unconstitutional

In states that have enacted three-strikes laws, the injustices perpetrated as a
result have come fast and furious. To counter the injustices wrought by these laws,
judges and prosecutors are having to find fancy ways to resolve these matters. For
example, a review of three-strikes cases resolved by August 31, 1994 in California
revealed that only 1 in 6 eligible three-strikes defendants was actually sentenced to
the prescribed 25-years-to-life-in-prison, because of the inability of prosecutors and
judges to bring themselves to effectively enforce the law to its letter.

Even more troubling are the potential racist effects of a three-strikes law that
puts too much discretion in the hands of prosecutors. A habitual offender law iIn
Florida, allowing severe sentences for criminals guilty of three previous felonies,
was found to have had this problem during its First three years after enactment.20
In each of twenty statewide circuits, African-Americans were prosecuted under the
law in greater proportion than whites who were similarly eligible.27 Statewide,
prosecutors charged black defendants with three-strikes violations at three times
the rate charged against white defendants also eligible for the charge.28 Faced with
these facts, the criminal court judges in Palm Beach County voted unanimously to
close down the habitual offender court altogether.2

Given the present over-representation of the Alaska Native and African-
American populations inAlaska 3 correctional institutions, the shift of discretion
away from judges to prosecutors raises genuine concerns about the potential racist
application of such a law.

Finally, serious constitutional questions exist about any law that imposes a
mandatory life sentence. The Alaska Constitution contains a “€ruel and unusual
punishment”prohibition (Article I, section 12), which has been interpreted to make
unconstitutional any “punishment so disproportionate to the offense committed as
to be completely arbitrary and shocking to the sense of justice.”30 Any three-strikes
legislation ishound to be attacked on these grounds as ithegins to be applied to
specific cases.

FHColman McCarthy, “Three Strikes Is a Foul for Justice." Washington Post. February 15, 1994, page DI8.

fid.

I William Clairbornc, "State Legislators Rethink *3 Strikes' Laws as Costs Begin to Hit Home," Washington Post.
August 7, 1994, page A 18.

2D McCarthy, supra.

10Bumor v. State. 829 P. 2nd 837. 840 (Alaska App. 1992) (citation omitted).
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Conclusion

HB 38 isnot an effective, sound approach to the punishment of repeat
offenders. As catchy as "Three-Strikes, You fe Out,”’may sound to the ear, such a
law is destined to be costly, ineffective, and unjust. As the American Civil Liberties
Union 3 “briefer’>on “10 Reasons to Oppose 3 Strikes, You e Out, *’states (copy
attached):

Today, the United States has the dubious distinction of leading
the industrialized world in per capita prison population, with more
than one million men and women behind bars. The typical inmate in
our prisons isminority, male, young, unemployed, and uneducated.
This profile should tell us something important about the link hetween
crime and lack of opportunity, between crime and lack of hope.

Only when we begin to deal with the conditions that cause so
many ofour young people to turn to crime and violence will we begin to
realize a less crime ridden society.

For the above reasons, the Alaska Civil Liberties Union urges the House
Judiciary Committee todefeat passage ofHouse Bill 38. Please feel free to contact
this office ifwe can be ofany assistance toyou in reviewing this legislation.

Respectfully yours.

Randall P. Burns
Executive Director

cc: All members, AkCLU Board of Directors
Margaret W. Berck, Attorney at Law
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Luckhaupt
3/17/95
AMENDMENT
OFFERED IN THE HOUSE BY REPRESENTATIVE FINKELSTEIN

TO: CSHB 38(JUD), work draft dated 3/10/95

Page 6, following line 30:

Insen new bill sections to read:

"* Sec. 13. AS 1255.165 is amended to read:

Sec. 1255.165. EXTRAORDINARY CIRCUMSTANCES, (@ If the
defendant is subject to sentencing under
111 AS 1255.125(c), (d), (e), or (i) and the court finds by clear and
convincing evidence that manifest injustice would result from failure to consider
relevant aggravating or mitigating factors not specifically included in AS 12.55.155
or from imposition of the presumptive term, whether or not adjusted for aggravating
or mitigating factors, the court shall enter findings and conclusions and cause a record

of the proceedings to be transmitted to a three-judge panel for sentencing under

AS 1255.175: or
(@ AS 1255125(1) and the court finds bv clear and convincing

evidence that manifest injustice would result from imposition of the definite term.
the court shall enter findings and conclusionsand cause a record of the
proceedings to bs transmitted to a three-judge panel for sentencing under
AS 1255.175.

(b) Inmaking a determination under (a)(1) [(@)] of this section, the court may
not refer a case to a three-judge panel based onthe defendant’s potential for
rehabilitation if the court finds that a factorin aggravation set out in

AS 1255155(c)(2), (8), (10), (12), (15), (17), (18)(B), (20), (21), or (28) is present

* Sec. 14. AS 1255.175(b) is amended to read:

(b) Upon receipt of a record of proceedings under AS 12.55.165, the three
judge panel shall consider all pertinent files, records, and transcripts, including the

findings and conclusions of the judge who originally heard the matter, 'rhe panel may
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hear oral testimony to supplement the record before it. If the panel finds that manifest
injustice  would result (1) for a record of proceedings transmitted under
AS 12.55.165(aHI"). from failure to consider relevant aggravating or mitigating factors
not specifically included in AS 12.55.155 or from imposition of the presumptive term,
whether or not adjusted for aggravating or mitigating factors, or (2) for a record of
proceedings transmitted under AS 12.55.165(a)(2). from imposition of the definite
term, it shall sentence the defendant in accordance with this section. If the panel
does not find that manifest injustice would result, it shall remand the case to the
sentencing court, with a written statement of its findings and conclusions, for

sentencing under AS 12.55.125.

* Sec. 15. AS 1255.175(c) is amended to read:

(¢) The three-judge panel may in the interest of justice sentence the defendant”

for a proceeding transmitted under
(1) AS 1255.165(a)(1). to any definite term of imprisonment up to the

maximum term provided for the offense or to any sentence authorized under

AS 1255.015j,
(2) AS 1255.165(a)(2). to any definite term of imprisonment not

less than the presumptive or minimum term for the offense under

AS 1255,125(a), (b), (c), or (i).

* Sec. 16. AS 1255.175(e) is amended to read:

(e) If the three-judge panel determines under (b)(1) [(b)] of this section that
manifest injustice would result from imposition of the presumptive term and the panel
also finds that the defendant has an exceptional potential for rehabilitation and that
a sentence of less than the presumptive term should be imposed because of the
defendant's exceptional potential for rehabilitation, the panel

(1) shall sentence the defendant to the presumptive term required under
AS 1255.125;

(2) shall order the defendant under AS 1255.015 to engage in
appropriate programs of rehabilitation; and

(3 may provide that the defendant is eligible for discretionary parole
under AS 33.16.090 during the second half of the sentence imposed under this

subsection if the defendant successfully completes all rehabilitation programs ordered

2
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1 under (2) of this subsection.”

2 Renumber the following bill sections accordingly.



