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CS F O R  H O U S E  BILL NO. 35(HES)IN THE LEGISLATURE OF THE STATE OF ALASKANINETEENTH LEGISLATURE - FIRST SESSION
BY THE HOUSE HEALTH, EDUCATION AND SOCIAL SERVICES COMMITTEE

Offered: 4/18/95
Referred: Judiciary, Finance

Sponsor(s): REPRESENTATIVES PARNELL, Bunde, Robinson

A  BILL 

F O R  A N  A C T  ENTITLED 

"An Act relating to sexual misconduct as grounds for imposing disciplinary 

sanctions on persons licensed by the State Medical Board."

BE IT E N A C T E D  B Y  T H E  LEGISLATURE O F  T H E  STATE O F  ALASKA:

* Section 1. AS 08.64.32 j(a) is amended to read:(a) The board may impose a sanction if the board finds after a hearing that a licensee (1) secured a license through deceit, fraud, or intentional misrepresentation;(2) engaged in deceit, fraud, or intentional misrepresentation while providing professional services or engaging in professional activities;(3) advertised professional services in a false or misleading manner;\ (4) has been convicted, including conviction based on a guilty plea or| plea of nolo contendere, of\ (A) a felony or other crime if the felony or other crime is
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substantially related to the qualifications, functions, or duties of the licensee; or vB) a crime involving the unlawful procurement, sale, prescription, or dispensing of drugs;(5) has procured, sold, prescribed, or dispensed drugs in violation of a law, regardless of whether there has been a criminal action;(6) intentionally or negligently permitted the performance of patient care by persons under the licensee's supervision that does not confonn to minimum professional standards even if the paiient was not injured;(7) failed to comply with this chapter, a regulation adopted under this chapter, or an order of the board;(8) has demonstrated(A) professional incompetence, gross negligence, or repeated negligent conduct; the board may not base a finding of professional incompetence solely on the basis that a licensee's practice is unconventional or experimental in the absence of demonstrable physical harm to a patient;(B) addiction to, severe dependency on, or habitual overuse of alcohol or other drugs that impairs the licensee's ability to practice safely;(C) unfitness because of physical or mental disability;(9) engaged in unprofessional conduct, in sexual misconduct or in lewd or immoral conduct in connection with the delivery of professional services toA i •patients; in this paragraph, "sexual misconduct" includes sexual contact or

attempted sexual contact with a patient outside the scope of generally accepted

methods of examination or treatment of the patient, regardless of the patient' 

consent or lack of consent, ivhethep-dtmng the eoOTs^oHiTirtnrent orm H side-of 

-thft-treatmcnt settingr unless the patient is the licensee s spouse or a person >n an 

equivalent domestic relationship with the licensee;(10) has violated AS 18.16.010;(11) has violated any code of ethics adopted by regulation by the board;(12) has denied care or treatment to a patient or person seeking assistance from the physician if the only reason for the denial is the failure or refusal
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of the patient to agree to arbitrate as provided in AS 09.55.535(a); or(13) has had a license or certificate to practice medicine in another state or territory of the United States, or a province or territory of Canadas suspended or revoked unless the suspension or revocation was caused by the failure of the licensee to pay fees to that state, territory, or province.
* Sec. 2. APPLICABILITY. AS 08.64.326(a)(9), as amended by this Act, applies to conduct by a licensee that occurs on or after the effective date of this Act.
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M EM OTo: Rep. Brian PorterHouse Judiciary Com m itteeFrom : Anne CarpenetiS ta ff CounselSubject: C S H B  35 (HES) - An Act relating to sexual misconduct asgrounds for imposing disciplinary sanctions o f persons licensed by the State M edical Board Scheduled for April 24, 1995 meetingDate: April 23, 1995
This bill amends the section in A S  08.64 - the State M edical Board- which sets forth the bases for disciplinary action against a physician. It expands the prohibition o f unprofessional conduct to sp ecifically  prohibit sexual m isconduct.The bill also defines sexual misconduct, which is the hard part.There are two issues regarding the definition, both raised by Rep. Parnell in his very helpful memo (attached). One is the use o f "outside the accepted methods of examination or treatment of the patient"; there is fear that this is too vague and might leave loopholes for bad acts. It is certainly clearer that the present language (lewd or immoral conduct), and the board has the power to adopt regulations (A S 08.64.101) to define this more sp ecifically .The second problem raised by Rep. Parnell is the phrase "outside o f the treatment setting" - which the department believes goes beyond the professional relationship and into the physician's private life . It is not uncommon to require that professionals who are in a position o f trust in the professional relationship refrain from form ing attachments with clients outside the professional relationship. For exam ple, in general, lawyers are not allowed to have sexual relationships with clients, with some exceptions.



Physicians are in a similar position o f trust. This bill goes beyond the law yer-client prohibition, how ever.Sometime when you have lots o f time on your hands you might be interested in the attached ethics opinion by the Alaska Bar Association.
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A p ril  2 1 , 1 9 9 5

T h e  H o n o ra b le  B rian  P o r te r ,  C h a ir  
H o u se  J u d ic ia r y  C o m m itte e

D e a r  R e p r e s e n ta t iv e  P o rte r :

P e r  y o u r  r e q u e s t  e a r l i e r  th is  s e s s io n  fo r  " fra n k "  le t te r s  r e g a r d in g  b ill 
c o n te n t ,  I a m  w r i t in g  th is  m e m o  fo r  u se  b y  y o u  a n d  y o u r  s t a f f  in  re v ie w in g  
th e  CS f o r  H o u se  Bill 35(H S S ), s e x u a l  m is c o n d u c t  b y  m e d ic a l  p ro f e s s io n a ls .

T h is  le g is la t io n  is  n o t  g r o u n d b r e a k in g  in  n a tu re ;  six  s ta te s  p r o s c r ib e  s u c h  
c o n d u c t  t h r o u g h  s t a t u t e  a n d  n u m e r o u s  o th e r  s ta te s  h a v e  a d o p t e d  s im ila r  
r e g u la t io n s .  A la sk a  c u r r e n t ly  h a s  n o  e x p re s s  s ta tu to r y  o r  r e g u la to r y  
l a n g u a g e  p r o h ib i t in g  s e x u a l  m is c o n d u c t  b y  m e d ic a l p ro fe s s io n a ls .

T h e  D e p a r tm e n t  o f  C o m m e rc e  a n d  E co n o m ic  D e v e lo p m e n t h a s  u l t im a te  
o v e r s ig h t  o f  d o c to r s  v ia  th e  S ta te  M ed ica l B oard . In te r e s t in g ly  e n o u g h ,  th e  
d e p a r t m e n t 's  p o s i t io n  o n  th e  b ill is n e u t r a l  w h ile  th e  B o ard  is  s u p p o r t iv e  
o f  th is  le g is la t io n . C o m m e rc e  is o n  r e c o r d  s ta t in g  th a t  e x is t in g  s t a t u t e  
w h ic h  p r o h ib i t s  " u n p r o f e s s io n a l  c o n d u c t"  is b ro a d  e n o u g h  to  r e g u la te  
s e x u a l m is c o n d u c t ,  y e t  th e  B o a rd  w o u ld  p r e f e r  to  see  " se x u a l m is c o n d u c t"  
s p e c if ic a l ly  in  s t a tu t e .  B o th  g ro u p s  h a v e  e x p re s se d  so m e  c o n c e r n s  w ith  
a s p e c ts  o f  th e  b ill a s  h ig h l ig h te d  below :

p a g e  2, l in e  2 3 , b e g in n in g  a f te r  " p a t ie n t"

"outside the scope o f generally accepted methods o f examination or 
treatment o f the patient'

T h e  M e d ic a l B o a rd  b e l ie v e s  th is  la n g u a g e  w ill b e  d if f ic u lt  to  d e f in e  a n d  
b e c a u s e  o f  th is , m a y  in d i r e c t ly  p ro v id e  a  lo o p h o le  fo r  a n  u n s c r u p u lo u s  
p r a c t i t i o n e r .  O n e  o p t io n  is to  d e le te  th is  la n g u a g e  b u t d o in g  so  w o u ld  
le a v e  s o m e  d o c to r s  v u ln e r a b le  b y  n a tu r e  o f  th e i r  p ra c tic e  (OB-GYNs fo r  
e x a m p le ) .  A t th is  p o in t ,  I b e l ie v e  th e  s ta n d a r d  s e t  fo r th  in  t h e  b ill is



Rep. Porter memo
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s u f f ic ie n tly  d e s c r ip t iv e  to  g u id e  e x p e r t  o p in io n  in  in v e s t ig a t io n s ,  a n d  I 
o p p o s e  d e le t in g  th is  la n g u a g e . H o w ev er, 1 a m  o p e n  to  o t h e r  s u g g e s t io n s  o r  
m o d if ic a t io n s .

p a g e  2, l in e  25

" w h e th e r  d u r in g  th e  c o u r s e  o f  t r e a tm e n t  or outside o f the treatment 
setting,"

T h e  A d m in is tr a t io n  a n d  o th e r s  r a is e d  c o n c e r n s  th a t  th is  r e a c h e s  b e y o n d  
th e  '9 - 5 ' o ff ic e  s c h e d u le  a n d  in to  th e  d o c to r s ' p e r s o n a l  liv es . H o w e v e r , 1 
b e l ie v e  th e  p o te n t ia l  f o r  a  d o c to r  to  le v e ra g e  h is  o r  h e r  in f lu e n c e  u p o n  a  
p a t i e n t  c a n  e a s ily  b e  e x te n d e d  b e y o n d  n o rm a l  o ff ic e  h o u rs .

A f te r  th e  b ill w as  d r a f te d ,  w e le a r n e d  a b o u t  p r o p o s e d  la n g u a g e  f ro m  
R h o d e  Is la n d  th a t  m ig h t b e  a p p r o p r i a t e ly  fo r  s u b s t i t u t e d  h e re :

" d u r in g  th e  e x is te n c e  o f  th e  p h y s ic ia n -c l ie n t  r e la t io n s h ip "

In  m y  v iew , i f  th e  d o c to r  a n d  c l ie n t  c h o o s e  to  p u r s u e  a  ro m a n t ic  
r e la t io n s h ip ,  th e  d o c to r  w o u ld  n e e d  to  p r o p e r ly  d o c u m e n t  t e r m in a t io n  o f  
th e  p ro fe s s io n a l  r e la t io n s h ip  a n d  r e f e r r a l  to  a n o t h e r  d o c to r .

A s a  f in a l  n o te , s e x u a l c o n ta c t  is n o t  d e f in e d  in  th e  b ill. I t is m y  i n t e n t  to  
p r o v id e  th is  f r a m e w o rk  fo r  th e  M ed ica l B o a rd  to  d e v e lo p  th e  n e c e s s a r y  
r e g r l a t o i y  la n g u a g e ; Legal S e rv ic e s  h a s  in d ic a te d  n o  c o n c e r n s  w ith  th i s  
a p p r o a c h .

V e ry  t r u ly  y o u rs ,

S e a n  R. P a rn e ll 
R e p re s e n ta t iv e
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P ro p r ie ty  o f  us In t im a te  R e la t io n s h ip  
Between an A tto rn e y  u d  •  C l ie n t  

o f  th o  A t to rn e y 's  Lew P irn

The Committee has been asked p re v io u s ly  whether i t  is  in  
v io la t io n  o f th e  Code o f P ro fe s s io n a l R e s p o n s ib il ity  fo r  an 
a tto rn e y  to  commence a sexua l re la t io n s h ip  w ith  a c l ie n t  d u r in g  
th«. line th e  a tto rn e y  is  re p re se n tin g  th a t  c l i e n t .  In  E th ic s  
O p in ion  8 8 -1 / th e  Committee responded by s e t t in g  f o r t h  c r i t e r ia  
th a t  would render such a re la t io n s h ip  u n e th ic a l.  More 
re c e n t ly ,  we have been asked to  assess w hether E th ic s  O p in ion  
88-1 a p p lie s  to  a sexua l re la t io n s h ip  commenced between an 
a tto rn e y  and a c l i e n t  o f th e  a t to r n e y '!  law  f in a .
S p e c i f ic a l ly ,  we have been asked to  de te rm ine  whether i t  was 
u n e th ic a l f o r  a law yer to  become in t im a te ly  in v o lv e d  w ith  a 
c l ie n t  o f th e  f i r m  d u r in g  th e  course o f  th e  f i r m 's  
re p re s e n ta t io n  in  a te rm in a tio n  o f p a re n ta l r ig h ts  p roceed ing .

^  ^ J h e  Committee ben concluded th a t  t h is  conduct is  u n e th ic a l

(1 ) The sexua l re la t io n s h ip  has an adverse a f fe c t  on the  
la w y e r 's  a b i l i t y  to  p ro te c t  tha  c l i e n t 's  in te re s ts ,  o r is  
o th e rw is e  p r e ju d ic ia l  o r  damaging to  the  c l i e n t 's  case;

(2 ) The sexua l r e la t io n s h ip  c re a te s  th e  p o te n t ia l th a t  
th e  a tto rn e y  w i l l  be c a lle d  as a w itn e ss  on b e h a lf o f the  
c l i e n t  o r  to  t e s t i f y  on issues p r e ju d ic ia l  to  th e  c l i e n t ;

(3 ) The c l i e n t  is  in v o lv e d  in  a le g a l m a tte r o f  the  type  
th a t  ia  g e n e ra lly  recogn ised  to  be e m o tio n a lly  charged; o r

(4 ) The so xua l conduct is  exchanged fo r  le g a l s e rv ic e s , 
non -consensua l, c o e rc iv e , o r  i l l e g a l .

These fa c to r s  recogn ise  th a t  th e re  are some circum stances 
and types o f  re p re s e n ta t io n  under which a sexual re la t io n s h ip  
is  in c o n s is te n t  w ith  a p ro fe s s io n a l re la t io n s h ip  between an

The Committee has taken  th is  o p p o r tu n ity  to  expand and 
c la r i f y  th e  s tandards  fo r  d e te rm in in g  when an in t im a te  
re la t io n s h ip  is  u n e th ic a l and w a rra n ts  w ith d ra w a l o r 
d is q u a l i f i c a t io n .  Most n o ta b la  changes a re  those now se t 
f o r th  in  c r i t e r i a  (2 ) and (3 ) .
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a t t o r n e y  a n d  c l i e n t .  T h e  C o m m i t t e e ’ s  b a s i c  c o n c e r n  i s  t h a t  t h e  
a t t o r n e y - c l i e n t  r e l a t i o n s h i p ,  o n c e  e s t a b l i s h e d ,  s h o u l d  n o t  b e  
e x p l o i t e d  b y  t h e  a t t o r n e y .  T h e  a t t o r n e y s '  f o r e m o s t  d u t y  m u s t  
b e  l o y a l t y  t o  t h e  c l i e n t ,  n o t  p e r s o n a l  g r a t i f i c a t i o n .

I t  i s  t h e  o p i n i o n  o f  t h e  C o m m i t t e e  t h a t  a  s e x u a l  
r e l a t i o n s h i p  b e t w e e n  a n  a t t o r n e y  a n d  a  c l i e n t  o f  t h e  a t t o r n e y ’ s  
f i r m  i s  i m p r o p e r  t o  t h e  s a m e  e x t e n t  a s  a  r e l a t i o n s h i p  b e t w e e n  
a n  a t t o r n e y  a n d  t h e  a t t o r n e y ' s  o w n  c l i e n t ,  w i t h  c e r t a i n  l i m i t e d  
e x c e p t i o n s .  F i r s t ,  a n  a t t o r n e y  n o t  d i r e c t l y  i n v o l v e d  i n  
r e p r e s e n t i n g  t h e  c l i e n t  m u s t  K n o w  o r  h a v e  r e a s o n  t o  K n o w  o f  t h e  
a t t o r n e y / c l i e n t  r e l a t i o n s h i p  e x i s t i n g  b e t w e e n  t h e  c l i e n t  a n d  
t h e  a t t o r n e y ' s  f i r m .  S e c o n d ,  s u c h  a t t o r n e y  m a y  r e b u t  w i t h  
o b j e c t i v e  e v i d e n c e  t h e  p r e s u m p t i o n  e s t a b l i s h e d  i n  c r i t e r i o n
( 3 ) ,  w h i c h  a s s u m e s  t h a t  a n  a t t o r n e y  w h o  i s  s e x u a l l y  i n v o l v e d  
w i t h  a  c l i e n t  d u r i n g  c a s e a  t h a t  a r e  b y  n a t u r e  e m o t i o n a l l y  
c h a r g e d  i s  u n e t h i c a l l y  e x p l o i t i n g  t h e  a t t o r n e y - c l i e n t  
r e l a t i o n s h i p .

I n  t h e  c a s e  p r e s e n t e d ,  t h e  C o m m i t t e e  h a s  n o t  b e e n  p r o v i d e d  
w i t h  s u f f i c i e n t  f a c t s  t o  d e t e r m i n e  w h e t h e r  t h e  a t t o r n e y ' s  
s e x u a l  r e l a t i o n s h i p  w i t h  t h e  f i r m ’ s  c l i e n t  w a s  p r o p e r .
H o w e v e r ,  t h e  f a c t  t h a t  t h e  c l i e n t  w a s  i n v o l v e d  i n  a  p r o c e e d i n g  
t o  t e r m i n a t e  p a r e n t a l  r i g h t s  w o u l d  t r i g g e r  t h e  p r e s u m p t i o n  i n  
c r i t e r i o n  ( 3 ) ,  w h i c h  i s  n o t  s a t i s f a c t o r i l y  r e b u t t e d  b y  t h e  
c l i e n t ' s  s u b j e c t i v e  s t a t e m e n t s  t h a t  h e  o r  s h e  w a s  n o t  h a r m e d  b y  
t h e  s h o r t - l i v o d  a f f a i r .  T h e  a t t o r n e y  m u s t  c a r e f u l l y  c o n s i d e r  
t h i s  a n d  t h e  r e m a i n i n g  c r i t e r i a  t o  d e t e r m i n e  t h e  p r o p r i e t y  o f  
h i s  o r  h e r  c o n d u c t .  I f  a n y  o f  t h e  c r i t e r i a  a r e  m e t ,  t h e  
a t t o r n e y ’ s  c o n d u c t  i s  u n e t h i c a l ,  a n d  n o  m e m b e r  o f  t h e  
a t t o r n e y ’ s  f i r m  m a y  c o n t i n u e  t o  r e p r e s e n t  t h e  c l i e n t  u n d e r  
p r i n c i p l e s  o f  i m p u t e d  d i s q u a l i f i c a t i o n  e m b o d i e d  i n  DR 
5 ~ 1 0 5 ( d ) . A c c o r d i n g l y ,  t h e  f i r m  m u s t  w i t h d r a w .

F o r  f u r t h e r  g u i d a n c e ,  t h e  a b o v e  c r i t e r i a  a r e  d i s c u s s e d  
s e p a r a t e l y  b e l o w .

( 1 )  A d v e r s e  I m p a c t  o a  C l i e n t ' 3  C a s e

I n  s o m e  s i t u a t i o n s ,  a  s e x u a l  r e l a t i o n s h i p  w i t h  a  c l i e n t  
l u r i n g  t h e  c o u r s e  o f  r e p r e s e n t a t i o n  m a y  a d v e r s e l y  a f f e c t  t h e  
c l i e n t ' s  c a s e  o r  o t h e r w i s e  p r e j u d i c e  o r  d a m a g e  t h e  c l i e n t ' s  
p o s i t i o n .  T h e  O r e g o n  S t a t e  B a r  h a s  e v a l u a t e d  t h e  p r o p r i e t y  o f  
ib.n  a t t o r n e y ' s  s e x u a l  r e l a t i o n s h i p  w i t h  a n  u n e m p l o y e d  w o m a n  h e  
w a s  r e p r e s e n t i n g  i n  a  d i v o r c e  p r o c e e d i n g .  O r e g o n  S t a t e  B a r  
E t h i c s  O p i n i o n  4 2 9  ( M a y  1 9 7 9 ) .  T h e  o p i n i o n  s t r e s s e d  t h a t  t h e  
p a r t i c u l a r  f a c t s  a r e  e x t r e m e l y  i m p o r t a n t  i n  e a c h  c a s e .  I t  
c o n c l u d e d  t h a t  t h e r e  w e r e  s e v e r a l  f a c t s  m i l i t a t i n g  i n  f a v o r  o f  
a  f i n d i n g  t h a t  t h e  l a w y e r ' s  c o n d u c t  w a s  i m p r o p e r  u n d e r  DR 
5 - 1 0 1 ,  w h i c h  p r o h i b i t s  a  l a w y e r  f r o m  a c c e p t i n g  e m p l o y m e n t  i f
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t h e  e x e r c i s e  o f  h i s  p r o f e s s i o n * !  j u d g m e n t  o n  b e h a l f  o f  t h e  
c l i e n t  w i l l  b e  a f f e c t e d  b y  p e r s o n a l  i n t e r e s t s .  F i r s t ,  t h e  
l a w y e r ’ s  c o n d u c t  c o u l d  s i g n i f i c a n t l y  a g g r a v a t e  t h e  o t h e r  s p o u s e  
a n d  t h r e a t e n  a  r e a s o n a b l e  s e t t l e m e n t .  S e c o n d ,  i n  t h e  e v e n t  o f  
a  t r i a l ,  t h e  p o t e n t i a l  f o r  a n  e m b a r r a s s i n g  d i s c l o s u r e  o f  t h e  
l a w y e r ' s  a f f a i r  m i g h t  c a u s e  h i m  t o  c u r b  e f f e c t i v e  a n d  
a g g r e s s i v e  r e p r e s e n t a t i o n .

S i m i l a r l y ,  M a r y l a n d  E t h i c s  O p i n i o n  8 4 - 9  ( S e p t e m b e r  7 ,  
1 9 8 3 ) ,  a d v i s e s  t h a t  a  l a w y e r  m u s t  w i t h d r a w  f r o m  e m p l o y m e n t  w h e n  
h e  i s  s e x u a l l y  i n v o l v e d  w i t h  a  c l i e n t  w h o  i s  s e e k i n g  a d v i c e  
r e g a r d i n g  t h e  s a l e  o f  p r o p e r t y  o w n e d  b y  t h e  c l i e n t  a n d  h e r  
h u s b a n d ,  t h e  t r a n s f e r  o f  p r o p e r t y  f r o m  t h e  h u s b a n d  a n d  w i f e ,  
a n d  a  p o s s i b l e  d i v o r c e .  I n  t h e s e  c i r c u m s t a n c e s ,  a n  i n t i m a t e  
p e r s o n a l  r e l a t i o n s h i p  b e t w e e n  t h e  l a w y e r  a n d  t h e  c l i e n t  m a y  
h a v e  a n  a d v e r s e  e f f e c t  o n  t h e  l a w y e r ' s  a b i l i t y  t o  p r o t e c t  h i s  
c l i e n t ' s  i n t e r e s t s .

A l t h o u g h  n o t  d i r e c t l y  d i s c u s s e d  b y  t h e  O r e g o n  o r  M a r y l a n d  
o p i n i o n s ,  a  s e x u a l  r e l a t i o n s h i p  m a y  a l s o  p r o v e  d a m a g i n g  t o  t h e  
m e r i t s  o f  a  c l i e n t ' s  c a s e  i n  p a r t i c u l a r  c i r c u m s t a n c e s .  F o r  
e x a m p l e ,  i n  m a t t e r s  i n v o l v i n g  c h i l d  c u s t o d y ,  a  p a r e n t ' s  c o n d u c t  
i s  c l o s e l y  s c r u t i n i z e d ,  a n d  t h e  d e t a i l s  o f  a n  i n t i m a t e  
r e l a t i o n s h i p  m a y  c o n c e i v a b l y  b e c o m e  p a r t  o f  t h i s  s c r u t i n y ,  
p a r t i c u l a r l y  t o  t h e  e x t e n t  i t  m a y  a f f e c t  t h e  c h i l d r e n  i n  
q u e s t i o n .  N o t  o n l y  c o u l d  t h e  p a r e n t ' s  c o n d u c t  b e  n e g a t i v e l y  
v i e w e d  b y  t h e  c o u r t ,  b u t  t h e  l a w y e r  w o u l d  f a c e  a  s e r i o u s  r i s k  
o f  b e c o m i n g  a  m a t e r i a l  w i t n e s s  a n d  b e i n g  r e q u i r e d  t o  w i t h d r a w .  
A d d i t i o n a l l y ,  t h e  l a w y e r ' s  p r o f e s s i o n a l  j u d g m e n t  a n d  a b i l i t y  t o  
r e n d e r  c o m p e t e n t  r e p r e s e n t a t i o n  m a y  b e  c o m p r o m i s e d .  B o u r d o n ' s  
C a s f i ,  5 6 5  A . 2 d  1 0 5 2  ( N . H .  1 9 8 9 ) ;  Ke n t u c k y  B a r  A s s n .  v .
M e r e d i t h ,  7 5 2  S . W . 2 d  7 8 6  ( K y .  1 9 8 8 ) .

C l e a r l y ,  s e x u a l  r e l a t i o n s h i p s  s h o u l d  b e  a v o i d e d  b e c a u s e  
t h e y  p o s e  a  n u m b e r  o f  p o t e n t i a l  v i o l a t i o n s  o f  DR 7 - 1 0 1 ( A ) ( 3 ) ,  
w h i c h  p r o h i b i t s  a  l a w y e r  f r o m  i n t e n t i o n a l l y  p r e j u d i c i n g  o r  
d a m a g i n g  h i s  c l i e n t  d u r i n g  t h e  c o u r s e  o f  t h e  p r o f e s s i o n a l  
r e l a t i o n s h i p .  T h e  f a c t  t h a t  a  l a w y e r ' s  a s s o c i a t e ,  n o t  t h e  
l a w y e r ,  i s  s e x u a l l y  i n v o l v e d  w i t h  t h e  l a w y e r ' s  c l i e n t  h a s  
l i t t l e  b e a r i n g  o n  t h i s  a n a l y s i s .  L i k e  t h e  l a w y e r ,  t h e  
a s s o c i a t e  i s  e t h i c a l l y  b o u n d  t o  r e f r a i n  f r o m  c o n d u c t  t h a t  
p r e j u d i c e s  o r  d a m a g e s  a  c l i e n t  o f  t h e  f i r m .

( 2 )  P o t e n t i a l  F o r  B e c o m i n g  a  w i t n e s s

I f  a n  a t t o r n e y  o r  a t t o r n e y ' s  a s s o c i a t e  s h o u l d  b e  c a l l e d  a s  
a  w i t n e s s  o n  t h e  c l i e n t ' s  b e h a l f ,  t h e  c o n t i n u e d  r e p r e s e n t a t i o n  
o f  t h e  c l i e n t  b y  t h e  a t t o r n e y  o r  t h e  a t t o r n e y ' s  f i r m  i s  
j e o p a r d i z e d  p u r s u a n t  t o  DR 5 - 1 0 2 .  T h e  r i s k  o f  b e c o m i n g  a  
w i t n e s s  i s  p a r t i c u l a r l y  g r e a t  w h e r e  t h e  c l i e n t ' s  o n g o i n g
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c o n d u c t  i s  a t  I s s u e ,  s u c h  a s  i n  a  d i v o r c e ,  c u s t o d y  o r  a d o p t i o n  
d i s p u t e ;  a  n a t t e r  i n v o l v i n g  t h e  c l i e n t ' s  p h y s i c a l ,  m e n t a l  o r  
e m o t i o n a l  l i m i t a t i o n s  o r  i n j u r i e s ,  i n c l u d i n g  a  p e r s o n a l  i n j u r y  
a n d  w r o n g f u l  d e a t h  c a s e ;  a n d  a  c r i m i n a l  m a t t e r  w h e r e  a  c l i e n t ' s  
c o m p l i a n c e  w i t h  c o u r t  o r d e r s  m a y  b e  a t  i s s u e .  I n  s u c h  c a s e s ,  
a t t o r n e y s  o r  a s s o c i a t e s  w h o  p l a c e  t h e m s e l v e s  i n  a  p o s i t i o n  t o  
K n o w  f i r s t - h a n d  i n t i m a t e  d e t a i l s  o f  a  c l i e n t ' s  l i f e  c r e a t e  a  
l i k e l i h o o d  t h a t  t h e y  w i l l  l e a r n  i n f o r m a t i o n  t h a t  e i t h e r  ( 1 )  
o u g h t  t o  b e  d i v u l g e d  i n  t h e  c l i e n t ' s  b e h a l f  a t  t r i a l ,  w h i c h  
w o u l d  r e q u i r e  d i s q u a l i f i c a t i o u  p u r s u a n t  t o  DR 5 - 1 0 2 ( a ) ,  o r  ( 2 )  
m i g h t  p r e j u d i c e  t h e  c l i e n t ,  i f  t h e  a t t o r n e y  o r  a s s o c i a t e  i s  
c a l l e d  a s  a  w i t n e s s  o t h e r  t h a n  o n  t h e  c l i e n t ' s  b e h a l f .  S u c h  a  
r i s k  i s  u n a c c e p t a b l e  b e c a u s e  t h e  p o t e n t i a l  o f  h a r m  t o  t h e  
c l i e n t  i s  t o o  g r e a t .  A g a i n ,  w h e t h e r  t h e  l a w y e r  o r  l a w y e r ' s  
a s s o c i a t e  i s  s e x u a l l y  i n v o l v e d  w i t h  t h e  c l i e n t  i a  i r r e l e v a n t  
—  i f  e i t h e r  i s  i n  s  p o s i t i o n  t o  b e  c a l l e d  a s  a  w i t n e s s ,  
c o n t i n u e d  r e p r e s e n t a t i o n  b y  t h e  f i r m  i n  j e o p a r d i z e d .

( 3 )  P r e s u m e d  E m o t i o n a l  V u l n e r a b .  l i t y

T h e  C o m m i t t e e  i s  o f  t h e  v i e w  t h a t  s e x u a l  r e l a t i o n s h i p s  
w i t h  c l i e n t s  m u s t  b e  p r e s u m e d  t o  b e  h a r m f u l  t o  c l i e n t s  i n  c a s e s  
t h a t  c a n  b e  v i e w e d  o b j e c t i v e l y  a s  e m o t i o n a l l y  t r a u m a t i c .  
E x a m p l e s  o f  s u c h  c a s e s  i n c l u d e ,  b u t  a r e  n o t  l i m i t e d  t o ,  
d i v o r c e ,  c h i l d  c u s t o d y  o r  a d o p t i o n  d i s p u t e s ,  o r  c r i m i n a l  
m a t t e r s  i n v o l v i n g  t h e  c l i e n t ,  c l i e n t ' s  s p o u s e  o r  o t h e r  f a m i l y  
m e m b e r .  T h e s e  c a a e s  i n v o l v e  t h e  l o s s  o r  p o t e n t i a l  l o s s  o r  
i n c a r c e r a t i o n  o f  p e r s o n a  o f  s i g n i f i c a n c e  t o  t h e  c l i e n t ,  s u c h  a s  
s p o u s e s  o r  c h i l d r e n .  D e c a u s e  s u c h  c a s e s  b y  n a t u r e  i n v o l v e  
e m o t i o n a l  i s s u e s ,  c l i e n t s ’ j u d g m e n t s  o n  e m o t i o n a l  m a t t e r s  c a n  
b e  e x p e c t e d  t o  b e  i m p a i r e d ,  m a k i n g  t h e m  m o r e  v u l n e r a b l e  t o  t h e  
a d v a n c e s  o f  a  l a w y e r  o r  m o r e  l i k e l y  t o  i n i t i a t e  a d v a n c e s  o f  
t h e i r  o w n .  A  l a w y e r  h a s  a  d u t y  t o  b e  c o g n i z a n t  o f  t h i s  
v u l n e r a b i l i t y  a n d  t o  r e f r a i n  f r o m  s e x u a l  r e l a t i o n s h i p s  f o r  t h e  
d u r a t i o n  o f  r e p r e s e n t a t i o n .  S e e  D r u c k e r ' s  C a s e ,  5 7 7  A . 2 d  1 1 9 8  
( N . H .  1 9 9 0 ) ;  L e v y ,  A t t o r n e y s ,  C l i e n t s  a n d  S e x :  C o n f l i c t i n g
I n t e r e s t s  i n  t h e  C a l i f o r n i a  R u l e ,  5  G EO .  J .  LEGAL E T H I C S  6 4 9  
( 1 9 9 2 ) .  T h i s  d u t y  e x t e n d s  t c  t h e  l a w y e r ' s  a s s o c i a t e s ,  w h o  a r e  
a l s o  i n  a  p o s i t i o n  t o  e x p l o i t  a  c l i e n t ' s  e m o t i o n a l  
v u l n e r a b i l i t y  t h r o u g h  t h e i r  a f f i l i a t i o n  w i t h  t h e  f i r m  a n d  
p o t e n t i a l  f a m i l i a r i t y  w i t h  t h e  c a s e .

( 4 )  S e x  t h a t  i s  R o n - c o n s e n s u a l ,  C o e r c i v e #  I l l e g a l ,  
o r  A c c e p t e d  i n  E x c h a n g e  f o r  L e g a l  S e r v i c e s

A s e x u a l  r e l a t i o n s h i p  w i t h  a  c l i e n t  t h a t  i s  i n i t i a t e d  b y  
a n  a t t o r n e y  u n d e r  c i r c u m s t a n c e s  r e f l e c t i n g  t h a t  t h e  c l i e n t  m a y  
h a v e  b e e n  d e p r i v e d  o f  f r e a  c h o i c e  w i t h  r e g a r d  t o  t h e  
r e l a t i o n s h i p  i s  u n e t h i c a l .  A s  a n  e x a m p l e ,  i n  P e o p l e  v .
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G i b b o n s ,  €385 P . 2 d  1 6 8  ( C o .  1 9 6 4 ) ,  a n  a t t o r n e y  u n d e r t o o k  
r e p r e s e n t a t i o n  o f  s e v e n  c o - d e f e n d a n t s  c h a r g e d  w i t h  b u r g l a r y .
T h e  l a w y e r ,  w h o  w a s  s i x t y - s i x  y e a r s  o f  a g e ,  i n i t i a t e d  a  s e x u a l  
r e l a t i o n s h i p  w i t h  a  t w e n t y - t h r e e  y e a r  o l d  f e m a l e  d e f e n d a n t  a s  a  
c o n d i t i o n  f o r  h i s  r e p r e s e n t a t i o n  o f  h e r  a n d  h e r  h u s b a n d .  
F o l l o w i n g  t h e  c o n c l u s i o n  o f  t h e  c r i m i n a l  c a s e ,  h i s  c l i e n t s  
f i l e d  a  c o m p l a i n t  a l l e g i n g  b l a c k m a i l  b e c a u s e  t h e  s e x u a l  
r e l a t i o n s h i p  w a s  m a d e  a  c o n d i t i o n  o f  r e p r e a e n t a t i o n .  l u  
d i s b a r r i n g  t h e  a t t o r n e y  b a a e d  u p o n  t h e  a e x u a l  r e l a t i o n s h i p  a n d  
o t h e r  m a t t e r s  r e l a t i n g  t o  t h e  a t t o r n e y ' s  r e s p o n s e s  t o  t h e  
g r i e v a n c e  p r o c e e d i n g ,  t h e  c o u r t  n o t e d  t h a t  t h e  c l i e n t  w a s  i n  a  
s t r e s s f u l  s i t u a t i o n  a n d  s h e  w a s  p l a c e d  " i n  a  p o s i t i o n  i n  w h i c h  
s h e  w a s  u n d u l y  d e p e n d e n t  o n  t h e  r e s p o n d e n t  a n d  i n  w h i c h  s h e  m a y  
n o t  h a v e  b e e n  a b l e  t o  e x e r c i s e  f r e e  c h o i c e . "  I d .  a t  1 7 5 .
I f  t h e  s e x u a l  r e l a t i o n s h i p  w i t h  t h e  c l i e n t ,  o r  s e x u a l  c o n d u c t  
t o w a r d  t h e  c l i e n t ,  i s  i l l e g a l ,  t h o  a t t o r n e y  i s  v i o l a t i n g  DR 
1 - 1 0 2 ( A ) ( 3 ) ,  w h i c h  p r o h i b i t s  a  l a w y e r  f r o m  e n g a g i n g  i n  i l l e g a l  
c o n d u c t  i n v o l v i n g  m o r a l  t u r p i t u d e .  A n  a t t o r n e y  w h o  h a d  b e e n  
r e t a i n e d  t o  r e p r e s e n t  a  f e m a l e  c l i e n t  o n  a  d r u n k  d r i v i n g  c h a r g e  
w a s  f o u n d  t o  v i o l a t e  DR 1 - 1 0 2 ( A ) ( 3 )  w h e n  h e  m a d e  s e x u a l  
a d v a n c e s  t o  t h e  c l i e n t  i n  t h e  j a i l  l i b r a r y  a n d  l a t e r  i n  h i s  
c a r .  I n  R e  L i t t l e t o n .  7 1 9  S . 2 d  7 7 2 ,  7 7 6  ( M o .  e n  b a n c  1 9 8 6 ) .  
T h e  L i t t l e t o n  c o u r t  n o t e d  t h a t  DR 1 - 1 0 2 ( A ) { 3 )  d o e s  n o t  r e q u i r e  
a  c o n v i c t i o n  o f  a  c r i m e ,  b u t  o n l y  i l l e g a l  c o n d u c t .  T h e  c o u r t  
f u r t h e r  n o t e d  t h a t  m o r a l  t u r p i t u d e  i n c l u d e s  e v e r y t h i n g  c o n t r a r y  
t o  j u s t i c e ,  h o n e s t y ,  m o d e s t y  a n d  g o o d  m o r a l s .  I n  h o l d i n g  t h a t  
t h e  a t t o r n e y  h a d  v i o l a t e d  h i s  p r o f e s s i o n a l  o b l i g a t i o n s ,  t h e  
c o u r t  s t a t e d :

R e s p o n d e n t  a n d  [ c l i e n t ]  e n t e r e d  i n t o  a  p r o f e s s i o n a l  
r e l a t i o n s h i p .  [ C l i e n t ]  h a d  a  r i g h t  t o  e x p e c t  t h a t  R e s p o n d e n t  
w o u l d  c o n d u c t  h i m s e l f  i n  t h a t  r e l a t i o n s h i p  i n  a  m a n n e r  
c o n s i s t e n t  w i t h  t h e  h o n o r a b l e  p o s i t i o n  c f  t h e  l e g a l  p r o f e s s i o n  
—  a  t r a d i t i o n  f o u n d e d  o n  s e r v i c e ,  i n t e g r i t y ,  v i g o r o u s  
c o m m i t m e n t  t o  t h e  c l i e n t ' s  b e s t  i n t e r e s t ,  a n d  t h a t  l e a d s  u s  t o  
t h e  r u l e  o f  l a w .  I n s t e a d  o f  r e m a i n i n g  t r u e  t o  t h a t  t r a d i t i o n ,  
h o w e v e r ,  R e s p o n d e n t  c h o s e  t o  e x p l o i t  i t ,  s e e k i n g  t o  t u r n  t h e  
p r o f e s s i o n a l  r e l a t i o n s h i p  i n t o  a  p e r s o n a l  o n e .  I d .  T h e  c o u r t  
a l s o  e m p h a s i z e d  t h a t  t h e  n o n - c o n s e n s u a l  n a t u r e  o f  t h e  s e x u a l  
r e l a t i o n s h i p  w a 3  a n  i m p o r t a n t  f a c t o r  i n  t h e  f i n d i n g  o f  
i m p r o p r i e t y .  A n  a t t o r n e y  w h o  g r a b b e d  h i s  f e m a l e  c l i e n t ,  
k i s s i n g  h e r  a n d  r a i s i n a  h e r  b l o u s e ,  w a s  a l s o  f o u n d  t o  e n g a g e  i n  
i l l e g a l  c o n d u c t  i n v o l v i n g  m o r a l  t u r p i t u d e .  I n  t h e  Mnfc fcn r  o f  
A d a m s . 4 2 8  N . B . 2 d  7 8 6  ( I n d i a n a  1 9 8 1 ) .

F i n a l l y ,  a n  a r r a n g e m e n t  b e t w e e n  a n  a t t o r n e y  a n d  c l i e n t  
u n d e r  w h i c h  t h e  c l i e n t  w o u l d  p r o v i d e  s e x u a l  f a v o r s  i n  e x c h a n g e  
f o r  l e g a l  r e p r e s e n t a t i o n  w o u l d  a l s o  v i o l a t e  DR 1 - 1 0 2 ( A ) ( 3 ) .
I o w a  S t a t e  B a r  A s s n .  v .  H i l l .  4 3 6  L . .W .  2 d  5 7  ( I o w a  1 9 8 9 ) ;

5 6 0  A . 2 d  3 6 0  ( R . I .  1 9 8 9 ) .  S i m i l a r l y ,  t h e



w i t h h o l d i n g  o f  s e r v i c e s  o r  p r o v i s i o n  o f  d a m a g i n g  l e g a l  a d v i c e  
b e c a u s e  o f  a  c l i e n t ' s  r e f u s a l  t o  e n g a g e  i n  s e x  i s  i m p r o p e r .  
M c D a a i f l L - y - . - G i l e ,  2 8 1  C a l .  R p t r .  2 4 2 ,  2 4 5 - 4 6  ( C a l .  1 9 5 1 ) .
A g a i n ,  n o  s e p a r a t e  s t a n d a r d  i s  w a r r a n t e d  f o r  a  l a w y e r ' s  
a s s o c i a t e .  I f  t h e  s e x u a l  c o n d u c t  i s  n o n - c o r i s e n o u a l ,  c o e r c i v e ,  
i l l e g a l ,  o r  i n d u c e d  i n  e x c h a n g e  f o r  l e g a l  s e r v i c e s ,  i t  i s  
i m p r o p e r  r e g a r d l e s s  o f  w h e t h e r  t h e  a t t o r n e y  i n v o l v e d  r e p r e s e n t s  
t h e  c l i e n t  d i r e c t l y  o r  i s  s i m p l y  a n  a s s o c i a t e  o f  t h e  c l i e n t ' s  
a t t o r n e y .

( 5 )  C o n c l u s i o n

T h e  C o m m i t t e e  c o n c l u d e s  t h a t  s e x u a l  r e l a t i o n s h i p s  w i t h  
c l i e n t s  c o m m e n c e d  d u r i n g  t h e  c o u r s e  o f  r e p r e s e n t a t i o n  b y  e i t h e r  
a n  a t t o r n e y  o r  t h e  a t t o r n e y ' s  l a w  f i r m  a r e  u n e t h i c a l  u n d e r  a n y  
o f  t h e  f o u r  c i r c u m s t a n c e s  d e s c r i b e d  a b o v e .  T h i s  o p i n i o n  i s  n o t  
i n t e n d e d  t o  p r o h i b i t  r e p r e s e n t a t i o n  o f  a  c l i e n t  i n  a  c a s e  w h e r e  
t h e  a t t o r n e y  a n d  c l i e n t  h a v e  b e e n  e n g a g e d  i n  a  m u t u a l l y  
c o n s e n s u a l  a n d  o n - g o i n g  s e x u a l  r e l a t i o n s h i p  p r i o r  t o  t h e  
c o m m e n c e m e n t  o f  t h e  r e p r e s e n t a t i o n .  I n  t h i s  r e g a r d ,  t h e  
C o m m i t t e e  e m p h a s i z e s  t h a t  i t s  c h i e f  c o n c e r n  i s  t o  d i m i n i s h  t h e  
p o t e n t i a l  f o r  l e g a l  o r  p e r s o n a l  h a r m  t o  a  c l i e n t ,  f o r  
e x p l o i t a t i o n  o f  a  c l i e n t ' s  v u l n e r a b i l i t y ,  o r  f o r  i l l e g a l  
c o e r c i o n  o r  f o r c e  t h a t  a r e  p o s e d  b y  t h e  c o m m e n c e m e n t  o f  s e x u a l  
r e l a t i o n s h i p s  d u r i n g  o r  a s  a  c o n d i t i o n  o f  r e p r e s e n t a t i o n  b y  
e i t h e r  a  c l i e n t ' s  a t t o r n e y  o r  t h e  a t t o r n e y ' s  a s s o c i a t e .  W h i l e  
t h e  C o m m i t t e e  w o u l d  r e c o m m e n d  t h a t  a  l a w y e r  n o t  r e p r e s e n t  a n y  
c l i e n t  w i t h  w h o m  h e  o r  s h e  i s  s e x u a l l y  i n v o l v e d  w h e n  t h e  a b o v e  
c i r c u m s t a n c e s  e x i s t ,  i t  i s  t h e  c o m m e n c e m e n t  o f  a  s e x u a l  
r e l a t i o n s h i p  d u r i n g  t h e  c o u r s e  o f  r e p r e s e n t a t i o n  t h a t  i s  o f  
g r e a t e s t  c o n c e r n .

A p p r o v e d  b y  t h e  A l a s k a  B a r  A s s o c i a t i o n  E t h i c s  C o m m i t t e e  o n  
O c t o b e r  1 ,  1 9 9 2 .

A d o p t e d  b y  t h e  B o a r d  o f  G o v e r n o r s  o n  O c t o b e r  3 0 ,  1 9 9 2 .
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Alaska State LegislatureH O U S E  O F  R E P R E S E N T A T I V E S
< initial Business stale Capitol

Juneau, AK 99801-1182

S p o n s o r  S t a t e m e n t  
H o u s e  B i l l  3 5  

S e x u a l  M i s c o n d u c t  b y  M e d i c a l  P r o f e s s i o n a l s
T h is  le g is la t io n  p ro v id e s  th e  S ta te  M ed ica l B oard  w ith  th e  a u t h o r i t y  to  
s a n c t io n  d o c to r s  w h o  m a k e  sex u a l c o n ta c t  w ith  th e i r  p a t ie n ts .  C u r r e n t  
s t a t u t o r y  la n g u a g e  g o v e rn in g  s u c h  c o n d u c t  is v a g u e , s a n c t io n in g  d o c to r s  
f o r  " u n p r o f e s s io n a l  c o n d u c t,  o r  in  lew d  o r  im m o ra l c o n d u c t  in  c o n n e c t io n  
w ith  th e  d e l iv e r y  o f  p ro fe s s io n a l  s e rv ic e s  to  p a tie n ts ."

G ra n t in g  th e  M e d ic a l B o ard  a u th o r i ty  to s a n c tio n  d o c to r s  in  th is  c a s e  is 
c r i t ic a l  f o r  s e v e ra l  re a so n s :

* th e  d e g r e e  o f  p a t ie n t  e m o tio n a l  a n d  p h y s ic a l  v u ln e r a b i l i ty  w h ic h  is 
i n h e r e n t  in  v i r tu a l ly  e v e ry  d o c t o r / p a t i e n t  re la t io n s h ip .

* th e  e x te n t  to  w h ic h  a  d o c to r  m a y  u se  h is  o r  h e r  s t a tu s  in  th e  
p ro f e s s io n a l  r e la t io n s h ip  to  in d u c e  th e  p a t ie n t 's  c o n s e n t  to  s e x u a l  a c tiv i ty .

* th e  d o c to r 's  m e d ic a l ju d g m e n t  is c o m p ro m is e d  b y  h is  o r  h e r  s e x u a l 
i n t e r e s t  in  th e  p a t ie n t .

HB 35  b r in g s  s p e c if ic i ty  to  th e  e x is t in g  s ta tu te ,  g iv in g  th e  M e d ic a l B o a rd  
a n d  its  e x a m in e r s  a  v ia b le  m e c h a n is m  to  a d d r e s s  th is  a r e a  o f  c o n c e rn .
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d is c ip l in a r y  s a n c t i o n s . . . . b y  t h e  S t a t e  M ed ic a l  B o a rd .________
S p o n s o r  R e p r e s e n t a t i v e  P a r n e l l __________________________

STATE OF ALA SK A BILL NO. HB 35
D ep a r tm e n t :  C o m m e r c e  an d  E c o n o m i c  D e v e l o p m e n t
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C o m p o n e n t :  O p e r a t i o n s ___________________

R e q u e s t o r :  R e p r e s e n t a t i v e  P a r n e l l

E x p e n d i t u r e s / R e v e n u e s

C O M P O N E N T  S E R IA L

(T h o u s a n d s  o f  D o l l a r s )
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F U N D  S O U R C E ( T h c u s a n d s  o f  D o l l a r s )
1 0 0 2  F e d e r a l  R e c e ip t s
1 0 0 3  G F  M a tc h
1 0 0 4  G e n e r a l  F u n d
1 0 0 5  G F / P r o a r a m  R e c e ip t s
1 0 0 6  G F /M H T IA  
O t h e r

I 1 1
I i 1
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T O T A L 0 . 0  i 0 . 0  1 0 . 0  ' 0 . 0  0 . 0  1 0 . 0

E s t im a t e  o f  a n y  c u r r e n t  y e a r  ( F Y  9 5 )  c o s t :  5  

P O S I T I O N S

0.0
F U L L - T IM E 1 ! 1
P A R T -T IM E 1 1 1 ’ 1
T E M P O R A R Y 1 • 1 i i I

A N A L Y S I S :  (A t ta c h  a s e p a r a t e  p a g e  if n e c e s s a r y )
H B  3 5  a m e n d s  th e  g r o u n d s  f o r  im p o s in g  d is c ip l in a r y  s a n c t i o n s  on  m e d i c a l  l i c e n s e e s  if t h e  l i c e n s e s  e n g a g e s  in s e x u a l  
m i s c o n d u c t  w ith  a pa t ien t .  N e w  f u n d s  a r e  n o t  r e qu i re d  to  im p le m e n t  th is  bill.

id .
P r e p a r e d  by:
D iv is io n :

A p p r o v e d  b y  C o m m i s s i o n e r :  
A g en c y :

J e n n i f e r  S t r ic k le r ,  A dm in .  O f f i c e r , P h o n e :  4 6 5 - 2 1 4 4
O c c u p a t i o n a l  L ic en s ing

W i l l i a m  L. H e n s le y

D a t e :  2 / 6 / 9 5  

D a te : ‘z f t h ?
C o m m e r c e  an d  E c o n o m i c  D e v e l o p m e n t \)

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office
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LEGISLATIVE A F F A I R S  A G E N C Y  

S T A T E  O F  A L A S K A

DIV IS ION OF LE G A L  SERV ICES

',50 Senate Street. Suite 409 
Juneau. Autska 99801-2105

M E M Q R A N D U  M Vlarch 21, 1995

SUBJECT: Sectional .Analysis of HB 35 (Work Order No. 9-LS01”0\A)

TO: Representative Sean Parnell
Attn: Michael Morter

FROM : Tem Lauterbach
Legislative Counsel

This memorandum is a sectional analysis o f HB 35. Since you have asked no particular 
questions about the bill, this memorandum is brief. Please let me know if you need additional 
assistance.Section 1.
Clarifies that "sexual misconduct" is a ground for imposing disciplinary sanctions on a 
physician. Defines some of the conduct included in "sexual misconduct."

S<?Ct»Qn 2.

Limits the applicability of che bill to conduct occurring after the effective date, thereby 
avoiding an ex post facto problem.

TML.lmb
95-149.1mb



I  'USE  C O M M IT T E E  REPO £~

Date of Committee Action: Lj l:o / 9 5 ~

(9)
Date Referred: January 16, 1995 FURTHER REFERRALS: Judiciary

| Finance

The HEALTH. EDUCATION' AND SOCIAL SERVICES Committee considered: HB 35

HOUSE BILL NO. 35 SEXUAL M ISCONDUCT BY MEDICAL PROFESSIONAL

"An Act relating to the grounds tor imposing disciplinary sanctions on persons Licensed by the State Medicai 
Board.''

recommends it be replaced ^  ^ _  * | . [ ] the same ddewith the following committee substitute r  T  fy]  a new title

[ ] additional referral t o ___________________ Committee
[ | attached amendment(s)

A D O PT S : Letter of Intent

ATTACHES NEW FISCAL NOTE(s): (Dem) APPROVES PREVIOUS: (DevUDutt
f J fiscal notets) ___________________  [ ] fiscal n o t e ( s ) _________________________

(vj zero fiscal note(s) ________ ^  ^ 0  [ ] zero fiscal note(s)



TONY KNOW LES, G O VERNO R

E C O N O M I C  D E V E L O P M E N T  ANCHORAGE. ALASKA 9 9 503 -5 986
PHONE. (9 0 7 ) 5 6 1 -2 9 7 8  DIVISION OF OCCUR A TIONAL LICENSING PAX: (9 0 7 ) 562-5781

DEPARTMENT OF CO M M ERCE AND

February 8, 1995

Representative Sean Parnell 
State Capitol - Room 515 
Juneau AK 99801-1182

Dear Representative Parnell:

At the February 2-3, 1995. meeting of the Alaska State Medical Board. House Cill 35 
adding sexual misconduct language to AS 08.64.326. which you sponsored, was 
reviewed and discussed by the board.

The board wishes to advise you of their support of your efforts with this bill and to 
express appreciation for your advocacy on this important issue. As we have 
discussed, all parties agree such behavior is unacceptable by any health care provider 
under any circumstance. We are concerned that the words "... generally accepted 
methods of examination or treatment..." in the proposed bill may prove exceedingly 
difficult to define, and indirectly provide an ambiguity through which the intent of this 
law may be evaded by the unscrupulous practitioner whom this law seeks to address.

We are working on regulatory language to define "sexual misconduct"; if you think it 
beneficial, perhaps this proposed regulatory definition may accompany your bill. 
Certainly the passage of your bill will give our effort a great measure of support.

We know that it is through the endeavors of legislators such as yourself and 
Representative Cynthia Toohey who recognize the magnitude and significance of such 
legislation that the people of Alaska will be protected and we, as a board, support 
those endeavors.

Sincerely,

LGH:I
xc: Representative Cynthia Toohey

Board Members
parnell.rioc.4100

Chairman, State Medical Board

0S-H13LH



A L A S K A  N E T W O R K
O N

D O M E S T I C  V I O L E N C E

S E X U  a i T X s  s  a  O T t
'20 Seward Street. No. 501 • Juneau. Alaska 99801 • '907) 586-3650

AbUMd Womens Aid in C.’sa (AW-VC). Ae/ocates loi Viclims cl Violence |AW] Wing Women n Abuse and Raoe Emergencies (AWARE] •MiiKa Womens Resou/co Cartel lAWRC); Arctic Women in Crisis (AWIC); 3enng Sea Women's Group (BSWG); Smmonax Women's Shatter: <oaiaX Women's Resource 4 Crisis Center IKWRCC) Maniiiao Rociona Women's Cnss P’oqmm: 3atera Aid Fanny Suopon Center: Sate 4 Faai-F'se Environment iSAFE:, Sewam Life Action Council (SLAC), SilKans Acansl Fanny Volenco (SAFV); Souin Fenmsula Womens Seivicos (SPWS)Slanoing Together Against Raoe (STAR) Tongass Communey Counseling Carter TunOia Womens Coalition ITWC! UnaiasKans Against Sexual Assault 4 Famy Violence (USAFV) Valley Women's Resource Center (VWRC) Women m Ciiso Counseling 4 Assistance iWICCAt, ■Vcmon m Sate Homes (WISH: Women's Resou/ce 4 Cass Canter (WRCC)
H O U S E  B I L L  35 S E X U A L  M I S C O N D U C T  B Y  M E D I C A L  P R O F E S S I O N A L S

The .Alaska Network on Domestic Violence and Sexual Assault (Network) is a statewide coalition o f 22 nonprofit programs. Shelter, advocacy, crisis intervention and counseling, and referral services are offered by member programs to victims o f  domestic violence and sexual assault. During FY 94, over 9,500 victims and minor children sought and received services from member programs.
T h e  N etw ork supports passage o f H B 35. The American M edical Association and most state boards have condemned sexual relationships concurrent with the physician/patient relationship, and have established standards and grounds for sanctions for those physicians who choose to engage in sexual misconduct. It is the physician's responsibility to establish and maintain professional boundaries. Consequences should be imposed when he or she crosses die line.
Self-reporting survey statistics are revealing. Nationwide some 7.1%  o f die male psychiatrists and 3.1 % o f  the female psychiatrists admitted to sexual involvement widi patients. Overall, physician figures are estimated to be about 10%. The typical offender is between the ages o f  40-50, has been practicing over 10 years, and is married with children.1
M ost sexual abuse involves a perpetrator exploiting a position o f  trust. Physicians have a unique position o f  trust with patients. In addition, they:1) Have access to private information about patients.
1 Rhode Island Department of Health Bulletin. Summer 1993



ri rn

2) Are in a physically intrusive position.3) Can feel invisible and invincible because o f their status and specialrelationship with patients.4) Can rationalize that the patient's interest in them is personal ratherthan a by-product o f the unique doctor-patient relationship.3
W hen health care providers are faced with tiieir behavior, many try to say that particular act was the only one. Unfortunately, statistics and experience do not concur with their assertion. Dr. Gene Abel studied a group o f  567 men who had engaged in sexual misconduct. Those 567 men accounted for 294,000 separate acts o f legal sexual misconduct, and 195,000 victims. Over time, sexual misconduct tends to escalate; we see increased rates o f  offending and more intrusive behavior. Perpetrators are unlikely to stop the misconduct without intervention.3

HB35 gives notice to medical professionals o f  Alaska's commitment to ending sexual violence. It provides a mechanism for holding accountable those who choose to disregard a person's right to consent to sexual contact.

Health_Care.£rQviders and Sexual Misconduct. Irwin S. Dreiblatt, Ph.D., p.8, Supra, p. 10.
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A N A L Y S I S :  (A t ta ch  a s e p a r a t e  p a g e  if n e c e s s a r y )
H B  3 5  a m e n d s  th e  g r o u n d s  f o r  im p o s in g  d is c ip l in a ry  s a n c t i o n s  o n  m e d i c a l  l i c e n s e e s  if t h e  l i c e n s e e  e n g a g e s  in s e x u a l  
m i s c o n d u c t  w ith  a pa t ien t . N e w  fu n d s  a r e  not  r e q u i r e d  to im p le m e n t  th is  bi ll.

P r e p a r e d  by: 
D iv i s i o n :

J e n n i f e r  S t r ic k le r .  A d m in  O f f i c e r ,  ______________
O c c u p a t i o n a l  L ic e n s in g  r

A p p r o v e d  b y  C o m m i s s i o n e r :  _______________W i l l i a m  L. H e n s l e y  ^
A g e n c y :

P h o n e :  4 6 5 - 2 1 4 4
D a t e :  2 / 6 / 9 5  

C a t e :
C o m m e r c e  and E c o n o m i c  D e v e l o p m e n t  __________
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