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CS FOR HOUSE BILL NO. 316(JuD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSION
BY THE HOUSE JUDICIARY COMMITTEE

Offertd:
Referred:

Sponsor!*): REPRESENTATIVE MULDER
A BILL

FOR AN ACT ENTITLED
"Aa Act relating to civil liability for false daims and improper allegations or
defenses in civil practice; amending Rules 13() and 37, Alaska Rules of Civil

Procedure; and providing for an effective date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

¢ Section 1. AS 09.65 is amended by adding a new section to read:
Sec. 09.65.190. CIVIL LIABILITY FOR FALSE CLAIMS AND IMPROPER
PRACTICE, (a) A person may not
(1) knowingly or recklessly file, or cause to be filed, a civil complaint,
answer, or other civil pleading that contains false or misleading allegations or material
misstatements of fact;
(2) sign a civil pleading before making reasonable inquiry and
determining that, to the best of the signer's knowledge, information, and belief, each
claim, defense, and allegation contained in the pleading is well grounded in fact and

is warranted by existing law or a good faith argument for the extension, modification,
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or reversal of existing law; or

3 interpose, in a civil action, a claim, defense, or allegation for a
improper purpose, including to harass or to cause unnecessary delay or needless
increase in the cost of litigation.

(b) If the court determines that a party to a civil action has intentionally made
a false statement of a material fact in connection with tbe prosecution or defense of
a civil action, the court shall enter judgment against the party making the false
statement on the issue to which the false statement relates. If the civil action involves
multiple claims and the false statement does not apply to ail claims, the judgment
required under this section shall apply only to those claims to which the false
statement relates.

(c) A person who is injured by a violation of (a) of this section may bring an
action for compensatory damages. However, if the injury is the result of an act or
omission of a

(1) party, then the action shall be asserted in the same action in which
the injury arose; and

(2) nonparty, then the action shall be asserted in a separate action
co nmenced after entry of final judgment in the action in which the injury arose.

(d) A person who. on the person’s own behalf or as a representative of a party,
takes part in the initiation, defense, continuation, or procurement of a civil action
against another is subject to civil liability for compensatory and punitive damages if
the person acts

(1) without probable cause on a claim or defense; or
(2) primarily for a purpose other than that of securing the proper
adjudication of a claim or defense involved in the civil action.

(e) An xtion to recover damages under (c) of this section may be pled by a
party to a civil action but may not be considered by the jury unless the person bringing
the action or defense is the prevailing party on the claim in question.

(f) A person may not bring a civil action to recover damages under (d) of this
section unless the person is the prevailing party and final judgment has been entered

in the civil action described in (d) of this section.
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* Sec. 2. AS 09.65.190(a), as enacted by sec. 1 of this Act, has the effect of amending
Rule 13(e), Alaska Rules of Civil Procedure, by giving a person injured by a violation of
AS 09.65.190(a) the right to file a claim for compensatory damages after serving a pleading.

* Sec. 3. AS 09.65.190(b), added by sec. 1 of this Act, has the effect of amending Rule
37, Alaska Rules of Civil Procedure, by requiring the court to enter judgment against a party
making an intentional material false statement.

* Sec. 4. SEVERABILITY. Under AS 01.10.030, if any provision of this Act, or the
application of a provision of this Act to any person or circumstance is held invalid, the
remainder of this Act and the application to other persons shall not be affected.

* Sec. 5. This Act takes effect immediately under AS 01.10.070(c).
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CS FOR HOUSE BILL NO. 316(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE -SECOND SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsors). REPRESENTATIVE MULDER

A BILL
FOR AN ACT ENTITLED
"An Act relating to civil lisbility for false claims and improper allegations or
defenses in civil practice; amending Rule 37, Alaska Rules of Civil Procedure; and

providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.65 s amended by adding a new section to read:
Sec. 09.65.190. CIVIL LIABILITY FOR FALSE CLAIMS AND IMPROPER
PRACTICE, (@ A person may not

(@D knowingly or recklessly fik, or cause to be filed, a civil complaint,
answer, or other civil pleading that contains false or misleading allegations or material
misstatements of fact;

(@ sign a cwil pleading before making reasonable inquiry and
determining thet, to the best of the signer’s knowledge, information, and belief, each
claim, defense, and allegation contained in the pleading is well grounded in fact and
Is warranted by existing law or a good faith argument for the extension, modification,
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or reversal of existing law; or

(©)) interpose, in a cvil action, a claim, defense, or allegation for
improper purpose, Including ® harass or t cause unnecessary delay or needless
increase in the cost of litigation.

() A person who s injured by a violation of (g) of this section may bring an
action for compensatory and punitive damages. However, ifthe injury is the result of
an act or omission of a

(D party, then the action shall be asserted In the same action in which
the iInjury arose; and

(@ nonparty, then the action shall be asserted in a separate action
commenced after entry of Firal Judgment in the action in which the injury arose.

(© A person who, on the person’ own behalf or as a representative of a party,
takes part in the Inftiation, defense, continuation, or procurement of a civil action
against another is subject to civil ligbility for compensatory and punitive damages If
the person acts

(D without probable cause on a claim or defense; or
(@ primarily for a purpose other than that of securing the proper
adjudication of a claim or defense involved in the civil action.

(@ A person may not bring a civil action to recover damages under (¢) of this
section unless the person is the prevailing party and firal Judgment has been entered
in the civil action described in (C) of this section.

® A party  acavl action who intentionally makes a material, false statement
of fact in connection with the prosecudon or defense of a civil acdon sall have
licbility entered against them on the claim in which the statement was made.

(0 A party  a civil acdon who knowingly or recklessly files a cvl
complaint, answer, or other civil pleading that contains false or misleading allegadons
or material misstatements of fact or interposes a claim, defense, or allegadon for an
improper purpose, including t harass or t cause unnecessary delay or needless
increase in the cost of litigatin, s subject to civil lisbility for compensatory damages.

© An action to recover damages under (b) and (cf of this secuon may be pled
by a party to a civil action but may not be considered oy the jury unless the person

CSHB 316(JUD) 2>

New Text Underlined [DELETED TEXT



N o O N o w N

oo

WORK DRAFT WORK DRAFT WORK DRAFT
bringing the action or defense s the prevailing party on the claim in question.

*Sec. 2. AS 9.65.190(e), added by sec. 1 of this Act, has the effect of amending Rule
37, Alaska Rules of Civil Procedure, by requiring the court to enter judgment against a party
making an intentional material false statement.

* Sec. 3. SEVERABILITY. Under AS 01.10.030, ifany provision of this Act, or the
application of a provision of this Act to any person or circumstance s held inalid, the
remainder of this Act and the application to other persons shall not be affected.

* Sec. 4. This Act takes effect immediately under AS 01.10.070(c).
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SPONSOR STATEMENT
CS for HB 316

House Bill 316 requires parties to law suits to be truthful and responsible in
their pleadings. This bill discourages false statements in litigation and
encourage responsibility by all parties and their attorneys. It requires more
careful and focused preparation and presentation of pleadings.

This bill creates an obligation for litigants and attorneys to make reasonable
efforts to insure that claims have a probability of succeeding. Ifthe claim is
knowingly or recklessly false, both the attorney and the party can be assessed

damages.

HB 316 requires attorneys and their clients to research their claims to assure
they are factually supported before filing a surt. This bill will help eliminate
"boiler plate” pleadings in law suits and encourage responsible and focused
pleadings. "Boiler plate” pleadings include everything anyone could ever
imagine could have happened rather than focusing on those specific Issues
that actually happened. These extraneous pleadings are expensive to work
through and are most often thrown out. They simply cause one party to
expend significant dollars to pare the filingdown to the real issues.

Many suits are often times cheaper to settle than litigate, regardless of their
merit. This bill does not affect suits filed in good faith. Kewill, however, havu
a significant deterrent effect on those without merit. A system that allows
deceit to be rewarded must be changed.

Officcof Rep, Mulder February 15, 1996
HB 316 ParC |
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This bill assigns financial responsibility to those who file suits without
probable cause, those who provide false information, those who want to use
claims and cross claims lo cloud the issues and those who want to go on
unsuccessful fishing trips. This isnot why we have and support a judicial
system.

A jJury will make the determination whether the information presented was
intentional and material. If honest errors are made, there will be no problem.
I believe that the Jury can make these decisions and that the deterrent effect of
this bill will apply to those cases that are inappropriate without inhibiting the
filings of cases believed to have merit.

Office of Rep. Mulder l:cbru.ry 15, 1996
HB 316 rage 2



ALASKA ACADEMY ofF TRIAL LAWYERS

Analysis Of dB 316/SB 1B4
Civil Liability for Falsa Claims and Improper Practice

HB 316/SB 164 presumably seeks to discourage frivolous or malicious
litigation. The goal is salutary, but the bill is overly broad and
will, itself, have the effect of fostering unnecessary litigation.
The court already has a mechanism (Rule 11) to impose sanctions on
litigants and attorneys who file pleadings that are not both (1)
veil grounded in fact, and (2) warranted by existing law or a
good faith argument for the extension, modification, or reversal of
existing law. Section (a)(2) of the bill mirrors the existing
language in Rule 11, and does not appear to add anything.

There are several problems with the remainder of the bill. First,
Section (a)() prohibits a person from "knowingly or reoklessly”
filing a pleading with false or misleading allegations. Tbe words
"knowingly and recklessly” are misplaced. Everyone knowingly
"files" pleadings. It is hard to 1imagine how someone could
accidentally file a pleading. Presumably, the legislation®s intent
is to prohibit filing a pleading which "knowingly or reoklessly"
makes false or misleading allegations. As written, the section
makes no sense. :

Even 1f the language in Seotion (@) (2) were corrected, 1t is
unvorkably overbroad. |In any lawsuit, either the plaintiff®s or
defendant®s pleadings contain allegations or defenses which,
ultimately, are proved to be untrue. Only one side wins a case.
This bill will simply invite "follow-up” litigation, every time a
case has been concluded, in which the successful party will allege
that the unsuccessful party knowingly or recklessly asserted their
position. Taken to i1ts logical conclusion, we could then have a
second follow-up case in which the prevailing party in the first
follow-up case sues the loser, alleging that he or she knowingly or
recklessly filed false pleadings in that action. And, on and on.

Section (c) attempts to rewrite the lav on the civil tort of
malioious prosection. Currently a [litigant 1in a malicious
prosecution claims has to prove: (1) that the claim was asserted
without probable case; and (20 that i1t was asserted for an
improper purpose. The legislation seeks to break these two
elements 1nto the disjunctive, rather than the conjunctive, and
permit a oivil claim for wrongful prosecution on the beeis of
either (I) or (2), but does not require both. Way? Easing the
requirements for a malicious prosecution claim presumably is
intended to deter and scare off potential litigants. A lot of good
claims likely will be deterred along with some bad onea, however.



The legislature should be careful about enaoting legislation that
closes the courthouse doors to litigants. To be sure, most
defendants believe that they are wrongfully sued and, indeed, many
are. The system already has at least three mechanisms in place to
deter wrongful litigation: (1) the awarding of attorney"s fees to
the prevailing party; (2) the sanction provisions of the existing
Rule 11; and <3) the existing oivil cause of action for malicious
prosecution. It is very doubtful that these existing tools are
insufficient. The effect of thio bill is to hold a gun to the head
of litigants and tjreir counsel; 1f they fail to prevail they face
the likelihood of being sued in a seoond aotion for having sought
relief in the first. There is questionable wisdom in fostering
"follow-up™ [litigation in which the only dispute is how well
someone behaved in another lawsuit. We should be trying to reduce,
not increase, the workload of the courts.
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HOUSE BILL NO. 316
INTHE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE -FIRST SESSION

BY REPRESENTATIVE MULDER

Introduced: _ 4/21/%
Referred:  Judiciary

A BILL
FOR AN ACT ENTITLED
""An Act relating to civil liadbility for false claims and improper allegations or

defenses in civil practice; and providing for an effective date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.65 is amended by adding a new section to read:
Sec. 09.65.190. CIVIL LIABILITY FOR FALSE CLAIMS AND IMPROPER

PRACTICE, (@ A person may not
(@ knowingly or recklessly file, or cause to be filed, a civil complaint,

answer, or other civil pleading that contains false or misleading allegations or material

misstatements of fact;

(@ sign a civil pleading before making reasonable inquiry and
determining that, to the best of the sigrer”s knowledge, information, and belief, each
claim, defense, and allegation contained in the pleading iswell grounded in fact and

is warranted by existing law or a good faith argument for the extension, modification.

or reversal of existing law; or

1iBO316a -1* HB 316
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(® interpose, In a civil action, a claim, defense, or allegation for an
improper purpose, Including to harass or to cause unnecessary delay or needless

increase in the cost of litigation.
(b) A person who is injured by a violation of (@) of this section may bring an

action for compensatory and punitive damages.
(©) A person who, on the person*sown behalfor as a representative of a party*
takes part in the inrtiation, defense, continuation, or procurement of a civil action

against another is subject to civil liavility for compensatory and punitive damages if

AN

the person acts —-(
(D) without probable cause, on a claim or defensel”ory/ -

(@ primarily for a purpose other than that of securing the proper
adjudication of a claim or defense involved in the civil action.

(d) A person may not bring a civil action to recover damages under (C) of this
section unless the person is the prevailing party and final judgment has been entered
in the civil action described In (C) of this section.

* SeC. 2. This Act takes effect inmediately under AS 01.10.070(c).

2 HB0316h

HB 316 :
‘mey Texr "-ii'gr: fDELETED ~EX7 EP.ADXE-?-"



— — HOtJSETHEUNOT316 -
INTHE LEGISLATURE OF THE STATE OF ALASKA
NINETEENTH LEGISLATURE -FIRST SESSI0ON

A BILL

FOR AN ACT ENTITLED

“An Act relating to civil liability for false claims and improper allegations or defenses

in civil practice; and providing for an effective date.”

BE ITENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
*Section 1. AS 09.65 isamended by adding a new section to read:

Sec. 09.65.190. CIVIL LIABILITY FOR FALSE CLAIMS AND
IMPROPER PRACTICE.

(@ A person may not
(€)) knowingly or recklessly fike, or cause to be filed, a cavl

complaint, answer, or other civil pleading that contains false or misleading
allegations or material misstatements of fect;

(@  signa awml pleading before making reasonable inquiry and
determining thet, to the best of the signer’s knowledge, information, and kelief,
each claim, defense, and allegation contained in the pleading iswell grounded in
fact and iswarranted by existing law or agood farth argument for the extension,
modification, or reversal ofexisting law; or

(©)) interpose, Inacml action, a claim, defense, or allegation for
an improper purpose, including to harass or to cause unnecessary delay or needless
Increase in the cost of Iragation.

(b) A personwho isinjured by a violation of (a) of this section may bring
an action for compensatory and punitive damages:

(1  ifthe Injury isperpetrated bv a party, then the claim for
redress gall be asserted in the same action inwhich the iniury ar.Qse. .axd



() ifthe injury sperpetrated by a non-partv. then the claim for
redress dall be asserted ina separate action commenced after entry of firal
judgment in the action inwhich the iniurv arcse.

(©) A personwho, on the person’sown behalfor as a representative of a
party, takes part inthe inftiation, defense, continuation, or procurement ofa civil
action against another is subject to cml licbility for compensatory and punitive
damages ifthe person acts

()  without probable cause on a claim or defense; or

(@  primarily for the purpose other than that of securing the

proper adjudication ofa claim or defense involved in the cvill action.

(d) A person may not bring a civil action to recover damages under (C) of
this section unless the person isthe prevailing party and firal judgment has been entered In
the cml action described in (C) of this section

(el “any party to a cml actionwho intentionally makes a material, false
statement of fact in connection with the prosecution or defense.of a cml .action shalLhaye
lizbility entered against them on the claim inwhich the statement was made.”

() “any party to a civil actionwho knowingly or recklessly fiks..aguvl
complaint, answer, or other civil pleading that contains false or misleading allegations or
material misstatements of fact or interposes a claim, defense, or allegation for an improper
purpose, including to harass or to cause unnecessary delay or needless increase in the cost
of Iitigation is subject to vl lidbility for compensatory damag£#£,

(g) “the action to recover damages under sections (€) and (b) may be pled by
any party to a cmvil action but sall not be considered bv the iurv unless the.person bringing
the action or defense isthe prevailing party on the claim in question.”

*Section 2. This Act takes effect immediately under AS 01.10.070(c).

* Section 3.  The provisions of this Act are severable and the invalidity of
anv one section or sub-section or portion thereofsall not affect the \alidity Qf.th

remainder.
wmwopflhb316.doc\jdw 01/17/%6 208 PM
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IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE -SECOND SESSION
BY THE HOUSE JUDICIARY COMMITTEE

O ffered:
Referred

Sponsor!?*). REPRESENTATIVE MULDER

A BILL
FOR AN ACT ENTITLED
"An Act relating to cwvl lidbility for fale claims and improper allegations or
defenses In avl practice; amending Rule 37, Alaska Rules of Civil Procedure; and

providing for an effective date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.65 isamended by adding a new section 1o read:
Sec. 9.65.190. CIVIL LIABILITY FOR FALSE CLAIMS AND IMPROPER
PRACTICE, (@ A person may not

(D knowingly or recklessly fik, or cause to be filed, a civil complaint,
ansier, or other avil pleading thet contains false or misleading allegations or material
misstatements of fact;

@ sign a avl pleading before making reasonable ingquiry and
determining thet, to the best of the signer™s knowledge, information, and kelief, each
claim, defense, and allegation contained in the pleading iswell grounded In fact and
is warranted by existing law or a good faith argument for the extension, modification.
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or reversal of existing law; or

(©)] interpose, in a avil action, a claim, defense, or allegation for an

improper purpose, including ® harass or t cause unnecessary delay or needless
Increase iIn the cost of ligation.

(® A person who is injured by a violation of (@) of this section may bring an
action for compensatory and punitive damages. However, ifthe Injury is the result of
an act or omission of a

(D party, then the action Sall be asserted In the same acuon inwhich
the Injury arose; and

(@ nonparty, then the action Sall be asserted in a separate action
commenced after entry of firal judgment in the action in which the injury arcese.

(© A person who, on the person™s own behalfor as a representative of a party,
takes part in the inftiation, defense, continuation, or piocurement of a civil action
against another Is stbject to civil lisbility for compensatory and punitive damages if
the person acts

(D without probable cause on a claim or defense; or
() prinarity TOr a purpose other than that of securing the proper
adjudication of a claim or defense involved in the civil action.

@ A person may not bring a civil action to recover damages under (C) of this
section unless the person s the prevailing party and firal judgment has been entered
in the civil action described in (C) of this section.

©® A party to acml action who intentioally makes a material, false statement
of fact In connection with the prosecution or defense of a civil action sall have
licbility entered against them on the claim inwhich the statement was made.

O) A party to a cvil action who knowingly or recklessly files a cml
complaint, answet, or other civil pleading that contains false or misleading allegations
or material misstatements of fact or interposes a claim, defense, or allegation for an
improper purpose, including to harass or t cause unnecessary delay or needless
incrrase in the cost of Irtagatian, 1s subject o amvil lisbility for compensatory damages.

© An action to recover damages under (b) ard. (e) of this section may be pled
by a party to a ciil action but may not be considered by the jury unless the person

-2-
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bringing the action or defense is the prevailing party on the c."aim in question.

*Sec. 2. AS (9.65.190(c), added by sec. 1 of this Act, has the effect of amending Rule
37, Alaska Rules of Civil Procedure, by requiring the court to enter judgment against a party
making an intentional material false statement

*Sec. 3. SEVERABILITY. Under AS 01.10.030, ifany provision of this Act, or the
application of a ptovision of this Act to any person or circunstance s held inalid, the
remainder of this Act and the application to other persons dall not be affected.

* Sec. 4. This Act takes effect immediately under AS 01.10.070(C).
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