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R E P R E S E N T A T I V E

S E A N  R. P A R N E L L

A l a s k a  & t a t e  f f i e g i a l a t u r e

HOUSE OF REPRESENTATIVES
716 WEST 4TH AVENUE, SUITE < 

ANCHORAGE, ALASKA WO I 
(907) 258-8194
While in Juneju 

STATE CAPITOL 
JUNEAU, ALASKA 99801-1182 

(907) 465-2995

SPON SOR STATEM EN T House Bill 308
"An act relating to the Uniform Probate Code, including nonprobate transfers, 
g u a rd ian sh ip s , trusts, and m ultip le-party  accounts; re la tin g  to the U niform  
S im ultaneous Death Act; am ending Alaska Rule o f Probate Procedure 5: and 
providing for an effective date."

HB 308 adopts the American Bar Association's newly revised Uniform Probate 
Code with a few modification. The provisions contained in this bill have been 
review ed in depth by the Alaska Bar A ssociation's Uniform  Probate Com m ittee 
and A laska’s National Conference of Commissioners on Uniform State Laws. In 
drafting this legislation, any changes from current law that could not be agreed 
upon by interested parties were set aside for discussion in separate legislation.

I request your support of HB 308.
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J u l y  2 5 ,  1 9 9 5

J a n e  D e m m e r t ,  E x e c u t i v e  D i r e c t o r  
A l a s k a  C o m m i s s i o n  o n  A g i n g  
D e p a r t m e n t  o f  A d m i n i s t r a t i o n  
P . ' O  B o x  1 1 0 2 0 9  
J u n e a u ,  A l a s k a  9 9 8 1 1 - 0 2 0 9

R e :  H B  3 0 8  - -  U n i f o r m  P r o b a t a  C o d e ,  A r t i c l e  I I
( i n t e s t a c y ,  w i l l s ,  a n d  d o n a t i v e  t r a n s f e r s )  

a n d  A r t i c l e  V I  ( n o n p r c b a t e  t r a n s f e r s )

D e a r  J a n e :

A s  y o u  r e q u e s t e d  a f t e r  y o u  r e c e i v e d  m y  A p r i l  2 0 ,  1 9 9 5  l e t t e r  
t o  v c u ,  I  a m  a t t a c h i n g  s o m e  m a t e r i a l  c h a t  s p e a k s  m o r e  o f  t h e  
s u b s t a n c e  o f  K B  3 0 8  t h a n  d o e s  m y  A p r i l  2 0  l e t t e r .

H B  3 0 8  i s  b a s e d  o n  t h e  r e v i s i o n  p r o m u l g a t e d  b y  t h e  N a t i o n a l
C o n f e r e n c e  o f  C o m m i s s i o n e r s  o n  U n i f o r m  S t a t e  L a w s  ( N ' C U S L )  - -  t h e  
b o d y  t h a t  w r o t e  t h e  o r i g i n a l  U n i f o r m  P r o b a t e  C o d e .  .’h e  a t t a c h e d
m a t e r i a l s  s h o u l d  b e  r e a d  w i t h  m y  A p r i l  2 0  l e t t e r .

Y o u  w i l l  f i n d  t h e  f o l l o w i n g  f o u r  i t e m s  a t t a c h e d :

- - a  d e s c r i p t i o n  o f  1 0  m a j o r  i m p r o v e m e n t s  m a d e  b y  t h e  N C C U S L ’ s  
r e v i s i o n ;

- -  t h e  o f f i c i a l  r e l e a s e  b y  t h e  A m e r i c a n  A s s o c i a t i o n  o f  R e t i r e d  
P e r s o n  ( A A R ? ) , r e g a r d i n g  t h e  A r t i c l e  I I  r e v i s i o n ;

- -  A A R P ’ s  o f f i c i a l  r e l e a s e  r e g a r d i n g  t h e  " m u l t i p l e - p e r s o n  
a c c o u n t s "  ( o r  " p a y  o n  d e a t h "  [ P O D ] )  p a r t  o f  A r t i c l e  V I ;

- - A A R P ’ s  o f f i c i a l  r e l e a s e  r e g a r d i n g  t h e  " t r a n s f e r  o n  d e a t h "  
( T O D )  p a r t  o f  A r t i c l e  V I .

I n  t h e  f i r s t  i t e m ,  I  h a v e  w r i t t e n  i n  t h e  r e l e v a n t  s e c t i o n s  o f  
H B  3 0 8 .  N c c e  t h a t ,  o n  p a g e  3 ,  t h e r e  i s  a  d e s c r i p t i o n  o f  a n  i t e m  
( r e g a r d i n g  a s u r v i v i n g  s p o u s e ' s  " e l e c t i v e  s h a r e " )  t h a t  R e p .  P a r n e l l  

d i d "  n o t  i n c l u d e  i n  t h e  b i l l .  I  u r g e  y o u  a n d  y o u r  c o m m i s s i o n !  
m e m b e r s  c c  r e a d  t h a t  d e s c r i p t i o n  c a r e f u l l y  a n d  e x p r e s s  v o u r  s u p p o r t ! 
f o r  i t s  i n c l u s i o n .  A n o t h e r  i t e m  ( r e g a r d i n g  w r i t i n g s  t h a t  d o r T t  
m e e t  t h e  f o r m a l  r e q u i r e m e n t s  o f  a  w i l l )  n o t  i n c l u d e d  i s  m e n t i o n e d  
o n  p a g e  5 ,  b u t  A l a s k a ' s  U n i f o r m  L a w  C o m m i s s i o n e r s  h a v e  a g r e e d  t o
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J a n e  D e m m e r t ,  E x e c .  D i r .  \  P a g e  2
A k . C o m n . o n  A g i n g
H B  3 0 8  - -  U n i f o r m  P r o b a t e  C o d e
J u l y  2 5 ,  1 9 9 5

l e a v i n g  t h a t  o n e  o u t .

L e t  m e  k n o w  i f  y o u  w o u l d  l i k e  t o  h a v e  a d d i t i o n a l  i n f o r m a t i o n .  
A s  I  h a v e  m e n t i o n e d ,  P r o f e s s o r  R i c h a r d  W e l l m a n ,  o f  t h e  U n i v e r s i t y  
o f  G e o r g i a  S c h o o l  o f  L a w ,  a n d  P r o f e s s o r  L a w r e n c e  W a g g o n e r ,  o f  t h e  
U n i v e r s i t y  o f  M i c h i g a n  L a w  S c h o o l ,  a r e  t h e  l e a d i n g  n a t i o n a l  e x p e r t s  
i n  t h i s  f i e l d .  T h e y  w o u l d  b e  b e s t  a b l e  t o  a n s w e r  d e t a i l e d ,  
t e c h n i c a l  q u e s t i o n s ,  a n d  e x p l a i n  t h e  r a t i o n a l e  b e h i n d  a n y  c h a n g e  
m a d e  b y  t h e  b i l l .  '■ •

E n c l o s u r e s  ( 4 )

c c  w / e n c s . : R e p .  S e a n  P a r n e l l

c c  w / o  e n c s . : R e s t  o f  A l a s k a ' s  U L C  D e l e g a t i o n :
H o n .  J a y  A .  R a b i n o w i t z  '
W .  G r a n t  C a l l o w ,  E s q .  .
T a m a r a  B r a n d t  C o o k ,  E s q .
L .  S .  K u r t z ,  J r . ,  E s q .
D e b o r a h  E .  B e h r ,  E s q .

. P e t e r s o n  
U n i f o r m  L a w  C o m m i s s i o n e r  

f o r  A l a s k a .



A SUM M ARY OF M A JO R  POINTS AFFECTED B Y  REVISIONS OFUPC ARTICLES H  AND VI*
—  n a y  y i s

I n t e s t a t e  S u c c e s s i o n

. Share of spouse who is also parent of decedent’s children and who has no child by another, increased from $50,000 plus 1/2 of excess over $50,000, to 100% of the decedent’s estate.
E x p l a n a t i o n :  A b s e n c e  o f  a n y  c a p  o n  t h e  a m o u n t  t o  w h i c h  t h e

s p o u s e  o f  a n  i n t e s t a t e  d e c e d e n t  i s  e n t i t l e d  t o  t h e  e x c l u s i o n  o f

m a r r i e d  p e r s o n s  w a n t  a s  s h o w n  b y  d i s p o s i t i v e  p a t t e r n s  o f  w i l l s  

m a d e  b y  m a r r i e d  p e r s o n s .  I f  t h e  c h i l d r e n  a r e  y o u n g ,  i t  i s  

i m p o r t a n t  t o  d i s i n h e r i t  t h e m  i n  f a v o r  o f  a  t o t a l  t a k i n g  b y  t h e i r  

s u r v i v i n g  p a r e n t  t o  a v o i d  g u a r d i a n s h i p s  a n d  r e l a t e d  c o m p l i c a t i o n s  

o f  a  f a m i l y ' s  f i n a n c i a l  r e s o u r c e s .  I f  c h i l d r e n  a r e  g r o w n  a n d  

g o n e  f r o m  t h e  f a m i l y  h o m e ,  t h e  u s u a l  d e s i r e  o f  m a r r i e d  p e r s o n s  i s  

t h a c  r e s o u r c e s  o f  t h e  p a r e n t s  b e  d e v o t e d  t o  s u p p o r t  o f  t h e  

p a r e n t s  a n d  t h e  s u r v i v o r  o f  t h e m  b e f o r e  b e i n g  d i s s i p a t e d  v i a  

s h a r e s  f o r  c h i l d r e n .  P e r s o n s  w h o  d o  n o t  d e s i r e  t h i s  t y p i c a l  

d i s p o s i t i v e  p l a n  c a n  o p t  o u t  b y  w i l l .

* B y  R i c h a r d  V .  W e l l m a n ,  E x e c u t i v e  D i r e c t o r ,  J E B / u p c

a n y  i n h e r i t a n c e  b y  t h e  d e c e d e n t ' s  c h i l d  o r  c h i l d r e n ,  i s  w h a t  m o s t



. Descendants of an intestate, and descendants of the intestate’s parents and grandparents, take equally if they are of the same generation.
13.UL.I&3.

E x p l a n a t i o n : U n d e r  o r i g i n a l  U P C ,  e q u a l i t y  o f  s h a r e s  f o r

d e s c e n d a n t s  w a s  t h e  n o r m ,  b u t  w a s  n o t  f u l l y  a c h i e v e d .  F o r  

e x a m p l e ,  i f  a  s i n g l e  p e r s o n  w i t h o u t  d e s c e n d a n t s  i s  s u r v i v e d  b y  a  

b r o t h e r ,  t w o  c h i l d r e n  o f  a  d e c e a s e d  s i s t e r ,  a n d  o n e  c h i l d  o f  

a n o t h e r  d e c e a s e d  s i s t e r ,  t h e  s h a r e s  o f  t h e  t h r e e  n e p h e w s  a n d  

n i e c e s  w e r e ' 1 / 3  f o r  t h e  s o l e  c h i l d  o f  t h e  o n e  s i s t e r ,  a n d  1 / 6  

e a c h  f o r  t h e  t w o  c h i l d r e n  o f  t h e  o t h e r .  U n d e r  r e v i s e d  U P C ,  e a c h  

o f  t h e  t h r e e  t a k e s  a n  e q u a l  2 / 9 t h  s h a r e .

. The status of adopted and non-marital children as potential heirs of birth and adoptive parents is clarified. A A-£ 13. n ,  y\4.
E x p l a n a t i o n :  U n d e r  t h e  r e v i s i o n ,  m o s t  a d o p t i o n s  e n d  t h e

c o n n e c t i o n  b e t w e e n  t h e  c h i l d  a n d  b i r t h  p a r e n t s ,  b u t  w h e r e  t h e  

c o n n e c t i o n  i s  p r e s e r v e d ,  a s  i n  t h e  c a s e  w h e r e  t h e  a d o p t i n g  p a r e n t  

i s  a  s p o u s e  o f  o n e  o f  t h e  c h i l d ' s  p a r e n t s ,  t h e  c o n t i n u e d  

c o n n e c t i o n  t o  t h e  o t h e r  p a r e n t  o f  t h e  c h i l d  s e r v e s  o n l y  t o  

p r e s e r v e  t h e  p o s s i b i l i t y  t h a t  t h e  c h i l d  m i g h t  i n h e r i t  f r o m  o r  

t h r o u g h  t h a t  o t h e r  p a r e n t ;  i t  d o e s  n o t  q u a l i f y  s u c h  o t h e r  p a r e n t  

t o  i n h e r i t  a s  a  p a r e n t  f r o m  t h e  c h i l d  i f  t h e  c h i l d  h a s  p r o p e r t y  

a n d  d i e s  i n t e s t a t e  a n d  w i t h o u t  s u r v i v i n g  s p o u s e  o r  c h i l d .  A  

b i r t h  p a r e n t  o f  a  n o n - m a r i t a l  c h i l d  a l s o  m a y  b e  a  s o u r c e  o f  

i n h e r i t a n c e  b y  t h e  c h i l d ,  b u t  i s  d e n i e d  s t a t u s  a s  a n  i n h e r i t o r
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f r o m  t h e  c h i l d  i f  h e  o r  s h e  e i t h e r  f a i l e d  o p e n l y  t o  t r e a t  t h e  

c h i l d  a s  h i s  o r  h e r s ,  o r  r e f u s e d  t o  s u p p o r t  t h e  c h i l d .

. The rarely encountered Elective Share «. uw..u.w»wusurviving spouse is improved in a number of particulars so as to more closely resemble equitable distribution of marital property on dissolution.
E x p l a n a t i o n :  O n e  c h a n g e  r e d u c e s  t h e  r i s k  o f  o v e r -

c o m p e n s a t i o n  o f  a  s u r v i v o r  o f  a  v e r y  s h o r t  m a r r i a g e ,  u s u a l l y  a t  

t h e  c o s t  o f  d e c e d e n t ' s  c h i l d r e n  b y  a  p r i o r  m a r r i a g e .  I t  f e a t u r e s  

a  s c h e d u l e  k e y e d  t o  t h e  l e n g t h  o f  t h e  m a r r i a g e  a s  o f  t h e  d e c e d e n t  

s p o u s e ' s  d e a t h .  U n d e r  o r i g i n a l  U P C ,  a  m a r r i a g e  o f  a n y  d u r a t i o n ,  

n o  m a t t e r  h o w  s h o r t ,  q u a l i f i e d  t h e  s u r v i v i n g  s p o u s e  f o r  

p r o t e c t i o n  a g a i n s t  b e i n g  l e f t  w i t h  l e s s  t h a n  o n e - t h i r d  o f  t h e  

t o t a l  o f  d e c e d e n t ' s  a n d  s u r v i v o r s '  a s s e t s  t h a t  w e r e  d e r i v e d  f r o m  

t h e  d e c e d e n t .  T h e  n e w  s c h e d u l e  d e s c r i b e s  a  s c a l e  o f  e n t i t l e m e n t  

o r  p e r c e n t a g e  r a n g i n g  f r o m  3% f r o m  o n e  y e a r  o f  m a r r i a g e ,  t o  a  

f u l l  50%  p o r t i o n  f o r  t h e  s u r v i v o r  o f  a  m a r r i a g e  o f  1 5  o r  m o r e

y e a r s .  T h e  r e s u l t i n g  s h a r e s  a r e  i n  a n  e x p a n d e d  a m o u n t  b e c a u s e  

a l l  o f  t h e  s u r v i v i n g  s p o u s e ' s  a s s e t s  a s  w e l l  a s  a l l  o f  t h e  

d e c e d e n t ' s  a r e  i n c l u d e d  i n  t h e  c a l c u l a t i o n  w i t h o u t  r e g a r d  t o  

s o u r c e .  T h e  1 5  y e a r  v e s t i n g  p e r i o d  a n d  i n c l u s i o n  o f  a l l  a s s e t s  

o f  d e c e d e n t  a n d  s u r v i v i n g  s p o u s e  i n  t h e  c a l c u l a t i o n  p r o d u c e  

r e s u l t s  a p p r o x i m a t i n g  t h o s e  e x p e c t e d  i n  c o m m u n i t y  p r o p e r t y  s t a t e s

E l e c t i v e  S h a r e  o f  S u r v i v i n g  S p o u s e
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w h e n  t h e  s p o u s e  h o l d i n g  t i t l e  t o  m o s t  m a r i t a l  a s s e t s  d i e s  f i r s t .  

T h e  d e l e t i o n  o f  t h e  v e s t i n g  s c h e d u l e  p r o p o s e d  b y  s o m e  A l a s k a  

l a w y e r s  b a d l y  d i s t o r t s  t h e  r e m e d y  a n d  w o u l d  l e a v e  t h e  s t a t e  w i t h  

a  r e m e d y  t h a t  t h r e a t e n s  s e r i o u s  o v e r c o m p e n s a t i o n  f o r  a  s u r v i v i n g  

s p o u s e  w h o  m a r r i e d  t h e  d e c e d e n t  l a t e  i n  l i f e  a n d  s h o r t l y  b e f o r e  

d e a t h .  A n o t h e r  c h a n g e  p r e v e n t s  a  n e e d  f o r  g u a r d i a n s h i p  

p r o c e e d i n g s  t o  p r o t e c t  e l e c t i v e  s h a r e  r e c o v e r i e s  o n  b e h a l f  o f  a n  

i n c a p a c i t a t e d  s p o u s e  b y  d i r e c t i n g  s u c h  r e c o v e r i e s  i n t o  a  

d i s c r e t i o n a r y - s u p p o r t  t r u s t  f o r  t h e  s p o u s e .

. Provision from probate estate assets for an unintentionally omitted spouse subordinated to deceased spouse’s gifts by will to children by a
E x p l a n a t i o n ; A p p l i c a b l e  o n l y  w h e n  t h e  s u r v i v i n g  s p o u s e  o f  a  

d e c e d e n t  m a r r i e d  t h e  d e c e d e n t  a f t e r  t h e  d a t e  o f  d e c e d e n t ' s  l a s t  

w i l l  a n d  i s  n o t  p r o v i d e d  f o r  b y  o t h e r  e l e m e n t s  o f  t h e  d e c e d e n t ' s  

e s t a t e  p l a n ,  t h i s  p r o v i s i o n  h a s  b e e n  c h a n g e d  s o  t h a t  d e c e d e n t ' s  

p r o v i s i o n  b y  w i l l  f o r  c h i l d r e n  c o m e s  a h e a d  o f  a  p r o v i s i o n  

d e s i g n e d  t o  a p p r o x i m a t e  w h a t  d e c e d e n t s  a r e  b e l i e v e d  t o  d e s i r e  

w h e n  t h e y  n e g l e c t  t o  r e - d o  t h e i r  e s t a t e  p l a n  a f t e r  b e c o m i n g  

m a r r i e d .  T h e  c h a n g e  r e f l e c t s  t h a t  a  m a r r i a g e  o c c u r r i n g  a f t e r  a  

d e c e d e n t  h a s  c h i l d r e n  a n d  h a s  m a d e  a  w i l l  f a v o r i n g  s u c h  c h i l d r e n ,  

i s  p r o b a b l y  a  l a t e - i n - l i f e  m a r r i a g e  b e t w e e n  p e r s o n s  h a v i n g  

p r o p e r t y  t h a t  t h e y  w o u l d  p r e f e r  t o  p a s s  t o  t h e i r  d e s c e n d a n t s ,  

r a t h e r  t h a n  t o  t h e  n e w  m a r i t a l  p a r t n e r  a n d  h i s  o r  h e r  r e l a t i v e s .

prior marriage.
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L i k e  t h e  e l e c t i v e  s h a r e  r e v i s i o n s  d e s c r i b e d  a b o v e ,  t h e s e  

r e v i s i o n s  a r e  d e s i g n e d  t o  f i t  t h e  l a w  t o  c h a n g i n g  f a m i l y  p a t t e r n s  

a n d  e s p e c i a l l y  t o  l a t e - i n - l i f e  m a r r i a g e s  b y  p e r s o n s  h a v i n g  

c h i l d r e n  b y  e a r l i e r  m a r r i a g e s .

. A provision is added that enables a court to determ ine that a writing, 

though .not executed as required for a will, is m ade valid because clear 

and convincing evidence indicates that the decedent intended the writing

E x p l a n a t i o n : T h e  r e v i s i o n  e m p n a s i z e s  s u n s c a n c e  o v e r  r o r r n

a n d  r e d u c e s  t h e  r i s k  t h a t  a  d e c e d e n t ' s  a s s e t s  w i l l  e n d  u p  i n  

u n w a n t e d  t a k e r s  a t  t h e  e x p e n s e  o f  t e s t a t o r ' s  i n t e n d e d  

b e n e f  i c i a r y .

. Familiar rules governing the m eaning of wills counter the tendency of 

persons to neglect changing wills when changes in family circumstances 

make earlier planning obso le te  in part. Revised Article H extends these 

rules to death benefits provided by revocable trusts, life insurance and

E x p l a n a t i o n : U n d e r  r e v i s e d  U P C  A r t i c l e  I I  d i v o r c e  s e r v e s  t o

r e v o k e  a  g i f t  b y  a  w i l l  o r  w i l l  s u b s t i t u t e  e x e c u t e d  b e f o r e  t h e  

d i v o r c e  t o  t h e  f o r m e r  s p o u s e .  T h e  f o r m e r  p r o v i s i o n  a p p l i e d  o n l y  

t o  w i l l s .  T h e  r e v i s e d  s e c t i o n ,  n e w l y  a p p l i c a b l e  a l s o  t o  g i f t s  t o

to be effective.

other non-probate transfers at death.
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r e l a t i v e s  o f  t h e  f o r m e r  s p o u s e ,  d o e s  n o t  a p p l y  i f  t h e  d i v o r c e  w a s  

f o l l o w e d  b y  t h e  c o u p l e s '  r e m a r r i a g e  o r  i f  t h e  m a t t e r  i s  a d d r e s s e d  

i n  t h e  d i v o r c e  d e c r e e  o r  s e t t l e m e n t .  A l s o ,  a  d e a t h  b e n e f i t  

p r o v i d e d  b y  w i l l  o r  w i l l  s u b s t i t u t e  t o  a  r e l a t i v e  o f  t h e  t e s t a t o r  

w h o  d i e s  b e f o r e  t h e  t e s t a t o r  d o e s  n o t  f a i l  b u t  p a s s e s  i n s t e a d  t o  

t h e  r e l a t i v e ' s  c h i l d r e n ,  b u t  t h e  w i l l  o r  o t h e r  c o n t r o l l i n g  

i n s t r u m e n t  c a n  p r o v i d e  o t h e r w i s e .  T h e  f o r m e r  c o v e r a g e  w a s  

l i m i t e d  t o  g i f t s  b y  w i l l .

T h e  r e a s o n  f o r  b r o a d e n i n g  d e f a u l t  r u l e s  a p p l i c a b l e  t o  w i l l s  

t o  w i l l  s u b s t i t u t e s  i s  t h a t  w i l l  s u b s t i t u t e s  h a v e  b e c o m e  m u c h  

m o r e  p r e v a l e n t .  G r o u p  l i f e  i n s u r a n c e  b e n e f i t s  a n d  o t h e r  e m p l o y e e  

b e n e f i t s ,  l i k e  w i l l s ,  t e n d  t o  b e  a r r a n g e d  l o n g  b e f o r e  d e a t h  a n d  

a r e  f r e q u e n t l y  f o r g o t t e n  o r  n e g l e c t e d  a s  c h a n g e s  i n  f a m i l y  

c i r c u m s t a n c e s  o c c u r .  A n d ,  i n  s o m e  s t a t e s ,  r e v o c a b l e  t r u s t s  h a v e  

a l m o s t  r e p l a c e d  w i l l s  a s  t h e  e s t a t e  p l a n n i n g  i n s t r u m e n t  o f  

c h o i c e .

. A new section makes trusts for the care of domestic or pet animal enforceable, changing traditional law that gave the trustee an option to ignore the intention of the creator of the trust. ^~^ 1 3 .1 1 ,^ 7 ..
E x p l a n a t i o n ;  P e o p l e  f r e q u e n t l y  a r e  v e r y  a n x i o u s  t o  h a v e  

a s s u r a n c e  t h a t  t h e i r  m o n e y  w i l l  b e  u s e d  a f t e r  t h e i r  d e a t h  f o r  t h e  

c a r e  o f  p e t s  a n d  o t h e r  d o m e s t i c  a n i m a l s  t h a t  t h e y  h a v e  c a r e d  f o r  

d u r i n g  l i f e .  T h e  r e v i s i o n  m e e t s  t h i s  n e e d s .
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A r t i c l e  V I     P j o - g .  A  A S  W  \ n t v M A i  d  W  7 &
lea V U  f

. T he statute controlling financial institution accounts in more than one 

nam e is im portantly improved in an effort to reduce litigation over 

w hether a surviving party to a joint account was intended to enjoy a 

death benefit of the account balance at death. j f S  I S .3 3 ,7 ,1 1 .

E x p l a n a t i o n : R e v i s e d  c o v e r a g e  o f  w h a t  w a s  h e a d e d  " M u l t i p l e -

P a r t y  A c c o u n t s "  i n  o r i g i n a l  U P C ,  n o w  c a r r i e s  t h e  t i t l e  " M u l t i p l e -  

P e r s o n  A c c o u n t s . "  A  m a j o r  f e a t u r e  o f  t h e  r e v i s i o n  i s  a  s t a t u t o r y  

h a t  i n v i t e s  a c c o u n t  p r o s p e c t s  t o  s e l e c t  f r o m  a  m e n u  

t  i n c l u d e s  j o i n t  ( s u r v i v o r  i n t e n d e d  t o  h a v e  d e a t h  b e n e f i t ) , 

a g e n c y  ( p e r s o n  i d e n t i f i e d  a s  a g e n t  n o t  i n t e n d e d  t o  h a v e  a n y  

p r e s e n t  o r  f u t u r e  b e n e f i c i a l  i n t e r e s t ) ,  a n d  p . o . d .  ( o n l y  d e a t h  

b e n e f i t  i n t e n d e d )  a c c o u n t  f o r m s .  T h e  s t a t u t e  i s  d e s i g n e d  t o  "'""■'•v 

e n c o u r a g e  b a n k s  t o  p r o v i d e  d e p o s i t o r s  w i t h  c h o i c e s  a n d  S '

i n f o r m a t i o n  n e c e s s a r y  t o  e l i m i n a t e  a r g u m e n t s  a b o u t  d e a t h  b e n e f i t s  J  
i n  j o i n t  a c c o u n t s .  A A R P  a n d  e l d e r  l a w  s p e c i a l i s t s  i d e n t i f y  

l i t i g a t i o n  o v e r  j o i n t  a c c o u n t s  a s  a  s e r i o u s  b u r d e n  o n  e l d e r l y  

s i n g l e  p e r s o n s  w h o  f r e q u e n t l y  w a n t  a n o t h e r  n a m e  o n  t h e i r  a c c o u n t  

m e r e l y  t o  a i d  t h e m  i n  a c c e s s i n g  t h e i r  m o n e y .  P o w e r  o f  a t t o r n e y  

( a g e n c y )  a c c o u n t s  n e e d  t o  b e  a v a i l a b l e ;  p r e s e n t l y ,  b a n k s  

t y p i c a l l y  s t e e r  c u s t o m e r s  t o  u s e  t h e  j o i n t  a c c o u n t  b e c a u s e  o f  

c o n c e r n s  o v e r  r e v o k e d  p o w e r s  o f  a t t o r n e y .  T h i s  r e v i s i o n  a n s w e r s  

s u c h  c o n c e r n s .
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. The Uniform TOD Security Registration Act is now included in UPC
E x p l a n a t i o n : A l r e a d y  i n  2 2  s t a t e s  f o l l o w i n g  p r o m u l g a t i o n  i n

1 9 8 9 ,  t h i s  s t a t u t e  i n c o u r a g e s  m u t u a l  f u n d s ,  b r o k e r a g e  o f f i c e s ,  

b a n k s  a n d  o t h e r  f i n a n c i a l  i n t e r m e d i a r i e s  t o  o f f e r  a  t r a n s f e r  a t  

d e a t h  ( T O D )  f o r m  o f  r e g i s t r a t i o n  e n a b l i n g  n o n - p r o b a t e  t r a n s f e r  o f  

i n v e s t m e n t s  t o  a  t r u s t ,  a  c h a r i t y ,  o r  a n y .  d e s i g n a t e d  d e a t h  

b e n e f i c i a r y  w h o  o u t l i v e s  t h e  s e c u r i t y  o w n e r .  R e g i s t r a t i o n  o f  a  

s e c u r i t y  i n  t h e  n a m e s  o f  " O ,  T O D  B "  s i g n a l s  t h a t  0  r e m a i n s  

c o m p l e t e  o w n e r  o f  t h e  s e c u r i t y  a n d  c a n  s e l l  o r  t r a n s f e r  

o w n e r s h i p ,  o r  c h a n g e  t h e  d e a t h  b e n e f i c i a r y  a t  w i l l  a n d  w i t h o u t  

B ' s  c o n s e n t  a t  a n y  t i m e .  I f  t h e  a c c o u n t  f o r m  r e m a i n s  i n  t h i s  

f o r m  a t  0 ' s  d e a t h ,  B  b e c o m e s  e n t i t l e d  t o  d e m a n d  r e - r e g i s t r a t i o n  

i n  h i s  o r  h e r  n a m e .  T h e  n e w  r e g i s t r a t i o n  f o r m  i s  d e s i g n e d  t o  

e n a b l e  p e r s o n s  t o  a c c o m p l i s h  w h a t  m a n y  h a v e  u s e d  j o i n t  t e n a n c y  

w i t h  r i g h t  o f  s u r v i v o r s h i p  f o r m s  t o  a c c o m p l i s h ,  b u t  w i t h o u t  t h e  

c o m p l i c a t i o n s  t .  a t  a t t e n d  j o i n t  t e n a n c y  r e g i s t r a t i o n .

T h i s  s u m m a r y  o f  t h e  h i g h l i g h t s  o f  t h e  U P C  A r t i c l e  I I  a  i  V I  

r e v i s i o n s  d o e s  n o t  m e n t i o n  d o z e n s  o f  s m a l l ,  t e c h n i c a l  

i m p r o v e m e n t s  r e f l e c t e d  i n  t h e  r e v i s e d  v e r s i o n  o f  U P C .  O v e r a l l ,  

t h e  n e w  v e r s i o n s  o f  A r t i c l e s  I I  a n d  V I  a r e  g r e a t l y  i m p r o v e d ,  a n d  

s h o u l d  r e m a i n  s t a b l e  f o r  t h e  i n d e f i n i t e  f u t u r e .

Article V I.
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A rt ic le  II of the 1990 Uniform Probate C o d e  covers  a h o s t  of 

inheritan ce  and estate planning m atters that are of great im portance  to 

elderly persons.

T h e  im provem ents over original U P C  Article  II coverage  reflected 

by th e  1 9 9 0  revision bring the  uniform law up to the dem ands of the 

1 9 9 0 's  and beyond. Th e  earlier work re flected  family make-up of the 

1 9 6 0 's  w h e n  incidence of divorce, remarriage, step-children, single 

paren ts, and reasonably affluent grandparents w as m uch  less frequent 

than at present. Changes in family characteris tics  m ust be re flected  in 

rules of heirship if the law is to keep p a ce  w ith the needs of people. 

R ev ised  U P C  Article II offers heirship recom m enda tions  that m eet 

1 9 9 0 's  family needs and reduce  pressure on individuals to resort to 

c u s to m -m a d e  estate plans.

T h e  Revised U P C  Article  II also resolves a problem regarding the 

fair share of marital assets to  be enjoyed by one suddenly left alone as 

a result o f d ivorce or death of a spouse. D ivorce  laws in all s ta te s  now 

assure  a fair share of marital assets  to a divorced spouse. Probate law 

has n o t kept up. A  surviving spouse  now  can be left with a lm ost 

no th ing  by the plan of a d e ce d en t  spouse  w ho, for good or no reason, 

d e c id e s  to direct his or her wealth  away from the survivor. Revised



U P C  co r re c ts  this problem in a m anner that m easures  the survivor's 

en titlem ent by the length of the marriage and avoids com p lex  tracing 

o f acquisitions through the history o f a marriage. T h e  emerging law 

assures fairness and should serve to  rem ove  s o m e  of the complexities 

that o ften  dissuade elderly single persons w ith  families from marrying 

even  though  marriage might be preferred.

Original U P C  Article II also failed to an tic ipate  su ffic iently  the 

trem endous  grow th  in popularity o f probate-avoiding living trusts and 

other will substitu tes. In result, th oug h  wills rules prevent benefits 

from  passing to  a former spouse by an ou t-o f-da te  will that w as  not re­

done  follow ing divorce, rules governing death benefits  via joint and 

survivor holdings, insurance policies, and living trusts  are o ften  

different. Revised U P C  Article II rem edies this and related problems 

s tem m ing  from  failure to think about and revise death benefits via out- 

o f-date plans w hether controlled by will or o ther form.

A A R P  stronglv supports simplification, modernization and 

uniform ity of rules relating to su c ce s s io n  to  a sse ts  o f  de ceden ts . 

Revised  U P C  Article  II responds to th e se  goals and merits A A R P 's  full



m em bers respectfully  urge approval and e n a c tm e n t  of 

____________________ (Bill tt) by the legislature.

e n d o r s e m e n t  a n d  s u p p o r t .  ________________________'s*  * *  A A R P

•Insert name of state.

••Insert number of A A R P  members.



U P C  A r ' - t - . '  c t e  V - L  P o r - i -  <£_

—
T h e  Multiple-Person A c c o u n t s  A c t  re cogn izes  that individuals, 

especia lly  the elderly and others living atone, frequently  ca u se  their 

bank a c c o u n ts  to appear to  belong to  th em se lves  and one or more 

others nam ed as co-depositors. T h e  form  implies that the person 

making the arrangement has made a presen t gift o f a portion of the 

a c c o u n t  to the  other or others, though rarely is this intended, even  as 

b e tw e e n  married couples. Th e  form also implies that on the death  of a 

party, all a c c o u n t  balances belong to the  survivor, but this, too , is not 

a lw ays intended for the joint a c co u n t  is frequently used, especia lly  by 

elderly singles, merely to enable a trusted  friend to a c c e s s  the  a c co u n t  

w hen  and if the  source  depositor is unable to do so. A  c o n s e q u e n ce  of 

this m isuse  of the joint a c co u n t  form is frequent litigation after the 

so u rce  depositor's  death to determine w h y  the depositor set up the 

a c co u n t .

Depos ito rs  m isuse the joint a c c o u n t  form b e ca u se  banks lack 

s ta tu to ry  pro tections necessary  to  ind uce  them  to offer explicit agency  

a c c o u n t  arrangements. W ithou t p ro tect ion , banks would  be at risk in 

honoring a know n agent's dem and for the  ow n er 's  funds after the 

o w n e r 's  death. Th e  risk does not a ttend  a g en cy  arrangem ents 

d isguised as joint a ccou n ts  for legislation in all s ta te s  p ro te cts  banks in



paym en ts  m ade to  an apparent co -depositor  w ith ou t  regard for the 

other party's con tinu ing  life or other c i r cu m s ta n ce s .

T h e  Multiple-Person A c c o u n ts  A c t ,  a 1989  p rodu ct  of the 

Uniform  Law  Com m iss ioners , is an im provem en t over an earlier uniform 

sta te  law that has been enacted  or approxim ated in more than 20 

states. T h e  im proved  version has been en a c ted  to  date in Colorado, 

N ew  M exico, and North Dakota. A s  of 1994, add Arizona, Montana 

and Nebraska. It explicitly encourages joint, p.o.d. (pay on death) and 

ag en cy  a c co u n ts .  T h e  agency a c co u n t  involves s ta tu tory  protection of 

banks acting on an agent's request after the principal's death. Th e  

p.o.d. form p reven ts  an intended beneficiary of an a c co u n t  from 

claiming any con tro l or withdrawal right unless and until the bank has 

rece ived  sa tis fa cto ry  proof of the o w n er 's  death and the beneficiary's 

survival. T h e  joint a c co u n t  form is m ade more reliable because  its 

se lect ion  from the three forms optimally available will signal a clear 

intention to have shared control of the a c c o u n t  until a party's death, 

fo llow ed by clear rights to the balance at death for the survivor. Also, 

the sta tu te  assures a person placing funds in a joint a c co u n t  against 

being held 10 have  made an unintended present gift o f a portion of the 

fund to a co -depositor.



T h e  sta tu te  includes a re co m m en d ed  form offering a ch o ice  

am ong  the three a c c o u n t  types. Banks are not required to  o ffer the 

several a c co u n t  form s and need not use the s ta tu tory  form in any 

even t. But, p ro te ct ions  and clarity attending use of the sta tu to ry  form 

should  encourage utilization.

With full recognition fhat the a c t  will not instantly co r re c t  or 

p reven t m isuse of joint a c co u n ts  and attendant litigations, A A R P  

strongly re co m m en d s  en a c tm e n t of the Uniform Multiple-Person 

A c c o u n t s  A c t .  Its en a c tm e n t  is a vital first step  tow ards gradual 

co rre c t ion  of a very real banking problem having special im pact on the 

"elderly." T h e  a ct  has been carefully drafted by legislative specialists 

familiar with banker, depositor, and lawmaker experience  w ith  joint 

a c c o u n t  problems. Th e  s ta tu te  is wholly enabling for it fo rces  nothing 

on anyone. It w ould , how ever,  establish national standards that would 

enable A A R P  and ot, er organizations to better ed u ca te  co n su m ers  

about proper use of deposit form options. It is needed  legislation that

________________ * ' s ______* *  A A R P  m em bers will thank you  for

supporting.

"Insert name of state.

* " I n s e r t  n u m b e r  o f  A A R P  m e m b e r s .



- - / M - r p

T h e  Uniform T O D  Se cu r ity  Registration A c t  is a la te -1989 

p rodu ct  of the National C o n fe re n ce  of Com m iss ioners  on Uniform S ta te  

La w s .  It has been ena cted  to date in tw e n ty - tw o  s ta te s  (Arizona, 

Arkansas, Colorado, Illinois, Kansas, Maryland, M innesota, Missouri, 

M ontana, Nebraska, N ew  M exico , North Dakota, Ohio, Oklahoma,

Oregon, South  Dakota, Utah, Virginia, W ashington, W e s t  Virginia, 

W is con s in  and W yom ing ), and is highly likely to be e n a c te d  in 1994 by 

several additional s ta tes.

Th e  proposed sta tu te  is wholly enabling; it fo rces  nothing on 

anyone. It is addressed to financial intermediaries, s u ch  as mutual 

funds, banks and brokers maintaining securities a c co u n ts  for 

cu s tom ers ,  and other organizations responsible for registries showing 

investm en t ownerships. Th e  sta tu te  encourages  and p ro te cts  

intermediaries w ho decide  to o ffer a security  or a c co u n t  registration 

form show ing  the ow n er 's  name and another designated as the 

ow n er 's  ch o ice  to b e co m e  ow ner at the ow ner's  death. A  registration 

under the a ct might say: "owner; Joh n  Q. Investor; T O D  beneficiary,

Martha G. Investor” or more simply, just "John Q. Investor T O D  

Martha G. Investor." T h e  letters T .O .D .  stand for "transfer on death" 

signalling that the in ves tm en t or a c c o u n t  is to  be re-registered on
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req u es t  after the ow ner's  death in the name of the beneficiary.

Contro l of an investm ent registered in T O D  beneficiary form, 

in clud ing  the  right to change or can ce l the death beneficiary, lies solely 

w ith  the  ow n er  and may be exercised via use of the intermediary's 

s tandard  procedures for new  registrations.

A s  is s c  with securities registered in tw o  n .  re s  w ith  right of 

survivorsh ip, the transfer of ownership at an ow ner's  death to a 

surv ivor designated in the title form results from the registration form 

and o c cu r s  outside the probate p rocess  and w ithout re ference  to  any 

will. Proof of death and survivorship necessary to e f fe c t  a re­

registration or liquidation after the owner's death will be handled as 

survivorsh ip  claims of surviving joint tenants are handled today; i.e., by 

su b m iss ion  o f a death certificate and an application for liquidation or 

re-registration in the beneficir.ry's name.

T h e  sta tu te  proposes nothing that is novel or un tested .

Benefic ia ry  form  registrations of U .S . Savings Bonds have been 

available under federal law for more than half a cen tury . Bank 

a c c o u n t s  and c .d .'s  in an ow ner's sole name and payable on death to  a 

n a m e d  beneficiary are available in a number of sta tes under p.o.d. 

a c c o u n t  rules found in many banking codes. Life insurance and



retirem ent benefit a c co u n ts  by-pass probate en route to death 

beneficiaries designated in conti oiling paperwork. Mutual funds  have 

o ccas iona lly  offered a trust form registration that, like bank a c co u n ts  in 

the  nam e o f one as trustee for another, a ch ieve  the results o f a T O D  

registration by use of language that is m u ch  less understandable as to 

its purpose.

T h e  sta tu te  enables avoidance of probate w ithout the risk of 

problem s ca u sed  by joint and survivor se cu r ity  titles that are especially 

hard on the elderly. A  person, typically elderly and worried about the 

im p a ct  of high probate co s ts  on family survivors, decides to  add the 

nam e of a child to her ow n  to crea te  a joint te n a n cy  with right o f 

survivorship  on a security  or a c co u n t  title. T h e  sole purpose is probate 

avo idance . Th e  elderly originator of the  joint holding probably does  not 

realize that the one nam ed co -ow ner  n o w  appears to ow n  half o f the 

asse t meaning that trie investm ent ca n 't  be ca sh e d  out or re-registered 

w ith o u t  the con sen t of both ow ners. T h e  bad n ew s  may c o m e  w h en  a 

ch ild 's  creditors or divorcing spouse  lays claim to the ch ild 's half. In 

short, to  get the benefit of probate avo idance  through co -ow nersh ip  

and survivorship, an elderly ow ner has to  su b je c t  m oney se t  aside for 

fu ture  needs to the w him s and claim s of others, including possible



strangers to  the family. T O D  security  registration m erely  permits 

realization of the probate avoidance benefits  o f a joint registration 

w ithou t loss of sole control for the ow ner. In time, the T O D  

registration form should replace joint and survivor titling o f 

investm ents .

Th is  simple bill is very important for it responds d irectly  and 

e fficien tly  to serious problems having a unique im pact on th e  elderly 

that a ttend joint and survivor titling of inves tm en ts .  It also sa n ct io n s  a 

title form that would enable probate-avoiding transfers at death  in 

favor o f any death beneficiary, possibly including recogn ized  charitable 

organizations or a trust com pany  that cou ld  n o t be listed as a co -o w n e r  

w ith survivorship under conventional joint te n a n cy  rules. It entails no 

un w an ted  co s ts  for anyone, meets a strong need  of the elderly, and is 

w ithou t dow nside  risks to any but those  very  few  w ho  co n t in u e  to

feed on asse ts  passing through probate. ___________________'s *

 "*  A A R P  m em bers strongly urge its approval by this c o m m it te e

and pledge support for it throughout its c o u r se  tow ards e n a c tm e n t  and 

approval by the Governor.

"Insert nam e of state.

* " I n s e r t  n u m b e r  of A A R P  m e m b e r s .
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The following is a sectional summary o f the above described bill draft. As a preliminary 
matter, note that a sectional summary of a draft should not be considered an authoritative 
interpretation of the draft and the draft itself is the best statement of its contents.

Section 1. Establishes six rules to be used in addition to the Alaska Rules of Evidence to 
determine death and status.

Section 2. Provides definitions for certain terms in the state's probate code.

Section 3. Adds a new chapter to the state's probate code to replace AS 13.11, the current 
chapter on intestate succession and wills, which is repealed by sec. 9 o f the bill. The chapter 
relatesto intestacy, wills, and donative transfers. Article 1. Sections 13.12.101 - 13.12.114 
relate to intestate succession.

Sec. 13.12.101 states that a decedent's estate that is not effectively disposed of by wiil passes 
by intestate succession to the decedent's heirs under the state's probate code, except as 
modified by the decedent's will. Authorizes the use of a will to exclude or limit the persons 
to inherit the property passing by intestate succession, and indicates how the property passes 
in that situation.

Sec. 13.12.102 indicates how much of the intestate estate, including inalienable Native 
corporation stock, that the spouse of a decedent receives in various situations.

Sec. 13.12.103 indicates when and how much o f an intestate estate the heirs other than the 
spouse receive in various situations.



Sec. 13.12.104 requires an individual to survive the decedent by 120 hours to be considered 
an heir for the purposes of homestead allowance, exempt property, and intestate succession. 
Requires the survival to be established by clear and convincing evidence. Prevents these 
requirements from applying if the result is that the state takes the intestate estate.

Sec. 13.12.105 gives property in the intestate estate to the state if there isn't a taker under this 
chapter, subject to statutes on unclaimed property and escheated real property.

Sec. 13.12.106 establishes the rules for determining the heirs and allocating shares o f an 
intestate estate when the estate passes "by representation" to the decedent's descendants or 
to the descendants o f the decedent's deceased parents or grandparents.

Sec. 13.12.107 states that relatives o f the half-blood inherit as if they were o f the whole 
blood.

Sec. 13.12.108 treats an individual in gestation at a particular time as living at that time if the 
individual lives 120 hours or more after birth.

Sec. 13.12.109 states that property given to an heir before the decedent's death is not charged 
as an advance against the heir's share in the decedent's intestate estate unless certain evidence 
exists to that effect. Establishes how "advanced" property is valued. Prevents, with one 
exception, the advance from being taken into account for the intestate estate if the recipient 
o f the advanced property does not survive the decedent.

Sec. 13.12.110 states that a debt owed to a decedent is not charged against the intestate share 
of anyone but the debtor. States that the debt is not considered when computing the intestate 
share of the debtor’s descendants if the debtor fails to survive the decedent.

Sec. 13.12.111 states that being an alim or claiming a share through an alien does not 
disqualify an individual to take as an heir.

Sec. 13.12.113 states that an individual related to the decedent through two lines takes only 
a single share, which is based on the relationship that yields the larger share.

Sec. 13.12.114 considers, for the purpose o f intestate succession by, through, or from a 
person, that an individual is the child of the individual's natural parents—without regard to 
their marital status-except as provided otherwise in the section. Provides that the parent and 
child relationship may be established under AS 25.20.050. States that an adopted child is the 
child of the adopting parents and not the natural parents, except as provided in the section 
when the child is adopted by the spouse of a natural parent. Precludes inheritance from or 
through a cliild by the natural parents or their kindred unless the natural parents satisfy certain 
conditions. This section governs if it conflicts with two other statutes relating to legitimation 
and the effect o f adoption decrees.
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Article 2. Secs. 13.12.201-13.12.214 relate to the elective share of a surviving spouse. 

Sec. 13.12.201 defines terms for the article.

Sec. 13.12.202 entitles a surviving spouse to take an elective share amount equal to one-third 
of the augmented intestate estate. The election is subject to the limitations and conditions in 
Article 2. Provides for a supplemental elective share if the result of certain calculations is less 
than a certain amount. Provides that the surviving spouse's homestead allowance, exempt 
property, and family allowance are in addition to the elective share and supplemental elective 
share. Makes the right to take an elective share of property in this state subject to the law of 
the decedent's domicile at death, if the decedent dies domiciled in another state.

Sec. 13.12.203 explains what property constitutes the augmented estate: the net probate 
estate, nonprobate transfers to others, nonprobate transfers to the surviving spouse, the 
surviving spouse's property, and the surviving spouse's nonprobate transfers to others.

Sec. 13.12.204 states that the net probate estate is included in the augmented estate and 
identifies what property the net probate estate covers.

Sec. 13.12.205 states that the decedent's nonprobate transfers to others are included in the 
augmented estate and lists what property is included in this category.

Sec. 13.12.206 states that the decedent's nonprobate transfers to the surviving spouse are 
included in the augmented estate and identifies what property is included in tiiis category.

Sec. 13.12.207 states that the surviving spouse's property and nonprobate transfers to others 
are included in the augmented estate and identifies what property is included in this category. 
Indicates how and when the property is valued and what reductions are allowed.

Sec. 13.12.208 indicates when property is excluded from the decedent's nonprobate transfers 
to others. Provides some guidelines for reducing-and including property in the augmented 
estate and for handling property covered by overlapping orovisions.

Sec. 13.12.209 prioritizes the property sources from which the surviving spouse's elective 
share is payable.

Sec. 13.12.210 identifies which recipients of the decedent's nonprobate transfers to others and 
which donees of the recipients are liable to make a contribution toward the satisfaction o f the 
elective share and how the contribution may be made. Explains what happens if a provision 
o f  this Article 2 is preempted by federal law with respect to property included in the 
decedent's nonprobate transfers to others.
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Sec. 13.12.211 establishes the procedure, including time limitations and notices, for making 
and enforcing the election. Allows the surviving spouse to obtain an extension o f the time for 
making the election. Allows the surviving spouse to withdraw a demand for an elective share 
until a set time.

Sec. 13.12.212 limits the right o f election to a surviving spouse who is living when the 
petition for the elective share is filed in the court. Authorizes the exercise o f the right by a 
conservator, guardian, or agent o f the surviving spouse. Directs that certain elective share 
property be placed in a custodial trust for the benefit of the surviving spouse, if the spouse 
is incapacitated. Establishes certain exceptions to the operation of the Alaska Uniform 
Custodial Trust Act (AS 13.60) for this situation.

Sec. 13.12.213 authorizes a surviving spouse to waive the right o f election and other rights, 
wholly or partially, before or after marriage, by a written contrac:, agreement, or waiver 
signed by the surviving spouse. Establishes when a waiver is not enforceable.

Sec. 13.12.314 provides that a third party is not liable for a good faith payment or transfer 
of property claimed under an election, if the payment or transfer is made before the third party 
receives written notice from the surviving spouse about the election. Holds that the third 
party is liable for payments made or other actions taken after receiving written notice about 
the election. Establishes procedures relating to the notice, to third party payment or deposit 
of the property in court, and to court handling o f property deposited with it.

Article 3. Sections 13.12.301 - 13.12.302 relate to the situation where the spouse and 
children are not provided for in the will.

Sec. 13.12.301 provides that a surviving spouse who married the testator after the execution 
o f the testator's will is entitled to receive not less that the share the spouse would have 
received if the testator had died intestate as to a certain identified portion o f the estate, except 
in certain circumstances. Establishes that devises made by the will to the testator's surviving 
spouse are applied first to satisfy the share provided by this section, and that certain other 
devises abate as provided in AS 13.16.540.

Sec. 13. ’2.302 establishes how children bom or adopted after the execution of the will share 
in the estate if the testator failed to provide for them in the will. Provides that a child not 
provided for in the will because the testator believed that the child was dead is entitled to 
share in the estate as if the child were an omitted after-bom or after-adopted child.

Article 4. Sections 13.12.401 - 13.12.405 address exempt property and allowances.

Sec. 13.12.401 indicates that Article 4 applies only to the estate of a decedent who dies 
domiciled in this state. Provides that rights to homestead allowance, exempt property, and
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family allowance for a decedent who dies not domiciled in this state are governed by the law 
o f the decedent's domicile at death.

Sec. 13.12.402 provides a homestead allowance to the surviving spouse or, if there is not a 
surviving spouse, to the minor and dependent children o f the decedent. Exempts from and 
gives priority to the homestead allowance over all claims against the estate. Makes the 
homestead ahowance in addition to other shares passing to the surviving or minor or 
dependent children by the decedent's will, except as otherwise provided, by intestate 
succession, or by elective share.

Sec. 13.12.403 states that, in addition to the homestead allowance, the surviving spouse or, 
if there is no surviving spouse, the surviving children are also entitled from the estate a certain 
value in certain property. Gives this exempt property priority over all other claims against the 
estate, but allows for abatement under certain conditions. Indicates that the exempt property 
rights under this section are in addition to a benefit or share passing to the spouse or children 
by the will, unless otherwise provided, by intestate succession, or by way o f elective share.

Sec. 13.12.404 provides the surviving spouse and certain minor children with a reasonable 
allowance from the estate for their maintenance during the administration o f the estate. The 
family allowance may not last longer than one year if the estate is inadequate to discharge 
allowed claims. Establishes how the allowance may be paid and to whom it is paid. Exempts 
the allowance from and gives it priority over all claims except the homestead allowance. 
Provides that the family allowance is not chargeable against the share o f the surviving spouse 
or children by the decedent's will, unless otherwise provided, by intestate succession, or by 
way o f elective share. Death terminates the right to what has not yet been paid.

Sec. 13.12.405 establishes, with one exception, that the surviving spouse, guardians o f  minor 
children, or adult children may select property o f the estate to satisfy the homestead 
allowance and the exempt property entitlement. Authorizes the personal representative to 
execute the appropriate documents to distribute the selected property. Authorizes the 
personal representative to determine the family allowance in a lump sum up to a certain 
amount or periodic installments not exceeding a certain monthly amount for a year. 
Authorizes the personal representative to disburse funds for the homestead allowance and the 
family allowance. Allows the personal representative or an aggrieved person to petition the 
court for appropriate relief.

Article 5. Secs. 13.12.501 - 13.12.517 address wills, will contracts, and the custody and 
deposit o f wills. ■

Sec. 13.12.501' establishes who may make a will.

Sec. 13.12.502 establishes the requirements for a will, including its execution and witnessing. 
Validates a noncomplying will as a holographic will under ceriain conditions.
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Sec. 13.12.504 provides for a will to be simultaneously executed, attested, and made self- 
proving. Provides the form that the will must be substantially in order to qualify. Allows an 
attested will to made self-proved after its execution at any time by the acknowledgement of the will by the testator and the affidavits of the witnesses in substantially the form provided 
in the section. Validates certain signatures affixed to a self-proving affidavit attached to the 
will.
Sec. 13.12.505 provides that an individual who is generally competent to be a witness may witness a will. Prevents the invalidation of a will or a provision of a will because an interested 
person signed the will.
Sec. 13.12.506 validates a will if it is executed in compliance with AS 13.12.502 or with the 
laws of another jurisdiction having a specified relationship to the execution of the will or to the decedent.
Sec. 13.12.507 indicates what actions and writings revoke or supplement a will.
Sec. 13.12.508 provides, with certain exceptions, that a change of circumstances does not revoke all or part of a will.
Sec. 13.12.509 establishes the principles for determining when all or part of a revoked will is revived.
Sec. 13.12.510 authorizes the incorporation of a writing into a will by the will’s reference to the writing it'the language of the will manifests this intent and if the will sufficiently describes the writing.
Sec. 13.12.511 allows a will to validly devise property to certain qualifying trusts. Provides that such a devise is not invalid because the trust is amendable or revocable or because the trust is amended after the will's execution or the testator's death. Provides that, unless 
provided otherwise by the will, the devised property becomes part of the trust and is administered under the trust's governing instrument. States that, unless the will provides 
otherwise, the revocation or termination of the trust before the testator's death causes the devise to lapse.
Sec. 13.12.512 allows a will to refer to dispose of property by reference to acts and events, 
including the execution or revocation of another individual's will, that have significance apart from their effect on the will.
Sec. 13.12.513 allows a will to devise property by referring to a written statement or list 
disposing of the items, except money. Establishes how a writing qualifies for this purpose.
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Sec. 13.12.514 indicates how a contract to make a will or a devise, or not to revoke a will or 
devise, or to die intestate is established. States that the execution of a joint will or mutual 
wills does not create a presumption of a contract not to revoke the will(s).
Sec. 13.12.515 allows a will to be deposited with a court for safekeeping, under the rules of 
the court. Establishes certain rules for the confidentiality, delivery, and examination of the will.
Sec. 13.12.516 directs the custodian of a will, after the testator's death and on request of an 
interested person, to deliver the will with reasonable promptness to a person able to secure its probate or, absent such a person, to the appropriate court. Holds a person who wilfully 
fails to so deliver the will liable for damages. Subjects to contempt of court a person who 
wilfully refuses or fails to deliver a will after a court order.
Sec. 13.12.517 states that a penalty clause for contesting a will is unenforceable if probable cause exists for the contest.
Article 6. Secs. 13.12.601 - 13.12.609 address the rules of construction applicable only to wills.
Sec. 13.12.601 states that certain rules of construction control the construction of a will in the absence of a finding of a contrary intent.
Sec. 13.12.602 states that a will may pass all property that the testator owned at death and all property acquired by the estate after the testator's death.
Sec. 13.12.603 establishes the rules for the passage of property when certain devisees fail to survive the testator.
Sec. 13.12.604 provides that, with certain exceptions, a devise that fails becomes part of the residuary estate. Establishes how the residuary estate passes when the share of a residuary devisee fails, if the residue is devised to two or more persons.
Sec. 13.12.605 provides that if a testator's will devises securities then owned by the testator, 
the devise includes certain additional securities owned by the testator at death if acquired after the will's execution as a result of the testator's ownership of the original securities. States that pre-death cash distributions with respect to a described security are not part of the devise.
Sec. 13.12.606 provides that a specific devisee is entitled to the specifically devised property and to certain property connected with the specifically devised property, except in certain circumstances. Provides for the devisee to receive a general cash devise rather than the specific property under certain conditions.

Representative Scan Pamell
April 19, 1995
Page 7



Sec. 13.12.607 provides that a specific devise passes subject to any mortgage interest, without the right of exoneration, even if the will contains a general directive to pay debts.
Sec. 13.12.608 states that, absent a requirement that a power of appointment be exercised by 
a reference or by an express or specific reference to the power, a general residuary clause or 
a general disposition of all the testator's property expresses an intention to exercise the 
testator's power of appointment only under certain conditions.
Sec. 13.12.609 provides that property given by a testator during the testator's lifetime satisfies a devise only under certain circumstances. Establishes a valuation date when there is partial satisfaction. Indicates how the gift is treated if the devisee fails to survive the testator.
Article 7. Secs. 13.12.701 - 13.12.711 address the rules of construction applicable to wills 
and other governing instruments.
Sec. 13.12.701 indicares which rules of construction control the construction of a governing 
instrument.
Sec. 13.12.702 requires that, except for certain listed situations, an individual must survive an event, which includes the death of an individual, by 120 hours in order to be considered to have survived the event. The survival must be establisned by clear and convincing 
evidence. Establishes other rules relating to survivorship. Establishes when a third party is liable for payments or transfers made to persons not entitled to the payment or transfer or for having taken other action in reliance on a beneficiary's apparent entitlement. Establishes the 
procedure for handling a claimed lack of entitlement under this section. Establishes when a 
purchaser or recipient is required to return the payment, proper, or benefit, or is personally liable for the amount of the payment or the value 11 r Ty or benefit. Indicates how to proceed if all or part of this section is preempted tw with respect to a payment,
an item of property, or a benefit.
Sec. 13.12.703 provides that, except in certain situations, the meaning and legal effect of a 
governing instrument is governed by the local law of the state selected in the instrument.
Sec. 13.12.704 establishes a presumption relating to the intention of the donor of a power of 
appointment.
Sec. 13.12.705 provides that adopted individuals and individuals bom out of wedlock, and their respective descendants if appropriate to the class, are included in class gifts and other terms of relationship in accordance with the rules for intestate succession. Indicates what certain terms of relationship include and exclude. Indicates which children are included in certain dispositive provisions made by persons who are not the natural or adopting parents 
of the children.
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Sec. 13.12.706 establishes certain rules governing inheritance when certain beneficiaries fail 
to survive the decedent. Establishes when a payor is liable for making a payment under the terms of the beneficiary designation when a substitute gift is claimed under the section. 
Establishes the procedure to be followed for the handling of claims to substitute gifts. Establishes when a purchaser of property or a recipient of a payment or other property is 
obligated to return the payment, property, or benefit, or liable for the amount of the payment, 
or value of the property or benefit when there is a claimant for a substitute gift. Establishes 
what happens if all or a part of this section is preempted by federal law with respect to 
particular property.
Sec. 13.12.707 states that a future interest under the terms of a trust is contingent on the 
beneficiary surviving the distribution date. Establishes certain rules for inheritance if the 
person fails to survive.
Sec. 13.12.708 provides that if a ciass gift using certain words does not specify the manner of distribution, the property is distributed among the ciass members who are living when the 
interest is to take effect in such shares as they would receive if the designated ancestor had 
died intestate owning the property.
Sec. 13.12.709 provides the rules for distributing property "by representation," "per capita 
at each generation," or "per stirpes."
Sec. 13.12.710 abolishes the "worthier title" doctrine. Provides that certain language does 
not create a reversionary interest in the transferor.
Sec. 13.12.711 provides how certain present or future distributions or interests are to pass.
Article 8. Sections 13.12.801 - 13.12.804 supply general provisions concerning probate and 
nonprobate transfers.
Sec. 13.12. SOI allows a person to disclaim the receipt of property by delivering or filing a written disclaimer under this section. Establishes a time limit and procedure for handling the 
disclaimer in testamentary and nontestamentary situations. Addresses disclaimers by joint tenants and tenants by the entirety. If the disclaimed property is real property or an interest 
in real property, allows a copy of the disclaimer to be recorded. Indicates what a disclaimer must contain and that it must be signed. Indicates how a disclaimed interest, testamentary or 
nontestamentary, passes. Establishes that a disclaimer or a written waiver of the right to disclaim binds the disclaimant or person waiving and all persons claiming through or under 
either of them. Indicates that certain activities bar the right to disclaim. Indicates that this section does not abridge the right of a person to waive, release, disclaim, or renounce property under another statute. Provides a transition section for disclaiming certain property interests existing on the effective date of this Act.
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Sec. 13.12.802 establishes how a divorce, annulment, or decree of separation affects the establishment of a "surviving spouse." Excludes certain persons from the statue of "surviving spouse."
Sec. 13.12.803 establishes the effect of homicide on intestate succession, wills, trusts, joint 
assets, life insurance, and beneficiary designations.
Provides that an individual who feloniously kills the decedent forfeits all benefits under this 
chapter with respect to the decedent's estate. If the decedent died intestate, the estate passes as if the killer disclaimed the killer's intestate share.
States that felonious killing revokes certain revocable dispositions, provisions, and nominations, and severs the interests of the decedent and the killer in certain jointly held 
property. Provides that a severance doesn't affect the rights of certain third parties acquiring the property.
Provides that provisions of a governing instrument are given effect as if the killer disclaimed all provisions revoked by this section or, in a certain case, as if the killer predeceased the decedent.
States that a wrongful acquisition of property or interest by a killer not covered by this section is to be treated under the principle that a killer may not profit from the killer's wrong.
States that, after exhaustion of appeals, a conviction establishing criminal accountability for the felonious killing of the decedent conclusively establishes the convicted individual as the 
decedent's killer for the purposes of this section. Without a conviction, the court is to determine upon request whether the individual would be found criminally accountable for the 
felonious killing, and, if so, the individual is considered the decedent's killer for the purposes of this section.
Establishes when a payor or other third party .is liable for having made a payment or transferred an item of property or other benefit to a beneficiary designated in a governing instrument affected by a felonious killing, or for having taken other action in reliance on the 
validity of the instrument. Establishes when a person who purchases property or receives a payment or other property in satisfaction of a legally enforceable obligation is obligated to 
return the payment, property, or benefit, or is liable for the amount of the payment or value of the property or benefit, to the person entitled to it under this section.
Establishes the procedure for handling claims of a forfeiture or revocation under this section. 
Establishes what happens when this section is preempted by federal law with respect to a payment, or to property or other benefit, covered by this section.
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Allows a court, under certain circumstances, to set aside certain provisions of this section in 
the case of a felonious killing that was unintentional.
Sec. 13.12.804 establishes, except in certain circumstances, that a divorce or an annulment 
revokes certain dispositions, provisions, and nominations, and severs the interests of the former spouses in property held by the spouses as joint tenants with the right of survivorship, 
indicates that a severance does not affect certain third-party interests in property acquired under certain conditions. States that provisions are given effect as if the former spouse and 
relatives of the former spouse disclaimed all the provisions revoked by this section, or, in a 
certain case, died immediately before the divorce or annulment. States that provisions revoked solely by this section are revived by remarriage to the former spouse or nullification of the divorce or annulment. States that a change of circumstances other than as described 
in this section and in sec. 13,12.803 does not effect a revocation. Establishes the liability of 
property payors, payees, transferors, and transferees in these circumstances. Establishes the procedure for handling claims under this section based on divorce, annulment, or remarriage. Indicates the effect of federal preemption on the section.
Article 9. Sections 13.12.907 - 13.12.921 contain provisions relating to honorary trusts, trusts for pets, and international wills.
Sec. 13.12.907 authorizes the performance of certain honorary trusts for 21 years. Validates, 
except as otherwise provided in this section, trusts for the care of a domestic or pet animal and the animai's offspring, indicates when a trust for a pet terminates, and provides for a 
liberal construction of the governing instrument. Establishes some rules for honorary and pet trusts.
Sec. 13.12.912 validates as to form a will that is made in the form of an international will complying with secs. 13.12 912 - 13.12.921, irrespective of where the will is made, where the 
assets are located, and the nationality, domicile, or residence of the testator. States that the invalidity of a will as an international will does not affect its formal validity as a will of another kind. States that the sections on international wills do not apply to the form of testamentary dispositions made by two or more persons in one instrument.
Sec. 13.12.913 establishes the formal requirements for an international will.
Sec. 13.12.914 establishes additional formal requirements for international wills.
Sec. 13.12.915 requires the authorized person to attach to an international will a certificate to be signed by the authorized person establishing that the requirements of secs. 13.12.912 - 
13.12.921 for valid execution of an international will have been complied with. Requires the 
person to keep a copy of the certificate and to deliver another to the testator. Establishes the form that the certificate must substantially comply with.
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Sec. 13.12.916 establishes that, in the absence of contrary evidence, the certificate of the authorized person is conclusive of the formal validity of the will. Indicates that the absence or irregularity of the certificate does not affect the formal validity of the will.
Sec. 13.12.917 states that an international will is subject to the ordinary rules of revocation 
of wills.
Sec. 13.12.918 describes the source and desired construction of the international will 
provisions.
Sec. 13.12.919 indicates which individuals qualify as authorized persons for the purposes of international wills.
Sec. 13.12.920 provides for the registration of information on international wills. Directs the 
Department of Commerce and Economic Development to establish the registry system. Establishes certain rules regarding the registry system, what information may be registered, and the confidentiality and communication of the information.
Sec. 13.12.921 provides definitions for the sections on international wiils,
Section 4. States that a will must be declared to be valid in certain ways in order for it to be effective to prove the transfer of property or to nominate an executor.
Section 5. Establishes a time limit for starting probate, testacy, and appointment proceedings. Provides certain exceptions to the time limit. States that the time limits do not apply to construe probated wills or to determine the heirs of an intestate person.
Section 6. Makes conforming and technical amendments.
Section 7. Makes technical amendments.
Section 8. Makes a conforming amendment.
Section 9. Makes conforming and technical amendments. Also provides under certain circumstances for the distribution of the residuary estate in any equitable manner.
Section 10. Alters one reference to cover any "govern'"g instrument," not just probated wills.
Section 11. Makes technical amendments.
Section 12. Establishes a new chapter on nonprobate transfers. Sec. 13.33.101 is Article 
1, Secs. 13.33.201 - 13.33.227 are Article 2, which relates to multiple-person accounts.
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Secs. 13.33.301 - 13.33.310 are Article 3, the Uniform Transfer-on-Death Security Registration Act.
Sec. 13.33.101 states that provisions for nonprobate transfer of property on death in certain 
written documents are not testamentary. Identifies certain provisions that are covered by the 
section. Declares that the section does not limit the rights of creditors under other laws of this state.
Sec. 13.33.201 defines some terms for the article on multiple-person accounts.
Sec. 13.33.202 describes certain accounts that are not covered by Article 2.
Sec. 13.33.203 states that an account with a financial institution may be for single or multiple parties and that a multiple-party account may be with or without a right of survivorship. 
Allows, subject to sec. 13.33.212(c), a single-party or multiple-party account, to have a pay- 
on-deadi designation, an agency designation, or both. Describes the application of Article 2.
Sec. 13.33.204 provides that contracts of deposit containing provisions in substantially the form established in the section establishes the type of account provided, and the account is governed by the Article 2 provisions applicable to an account of that type. Provides for 
Article 2 coverage for contracts of deposit that don't contain provisions substantially in the form provided by this section.
Sec. 13.33.205 allows the parties on an account to designate a person other than a party to the account as the agent for the parties on the account. States that the agent's authority 
survives disability and incapacity of a party to the account unless the agency designation 
provides otherwise. Allows an agent to act for a disabled or incapacitated party until the 
agent's authority is terminated. Provides that the death of the sole party to the account or of the last surviving party to the account terminates the agent's authority.
Sec. 13.33.206 establishes applicability of secs. 1333.211 - 13.33.216 and secs. 13.33.221 - 13.33.227.
Sec. 13.33.211 ties the ownership of an account during the lifetime of all parties to the proportionate net contribution of each party to the account, unless clear and convincing 
evidence establishes a different intent. For parties married to each other, presumes each contributed equally, unless there is proof otherwise. States that a beneficiary in an account having a pay on death designation is not entitled to deposited sums during the lifetime of any party. States that an agent in an account with an agency designation does not have a beneficial right to sums on deposit.

Representative Sean Pamell
April 19, 1995
Page 13



Sec. 13.33.212 establishes the ownership rights to account money at a party's death for the 
various types of accounts covered by Article 2. Also addresses the liability of a surviving party or beneficiary for unpaid requests for payments.
Sec. 13.33.213 establishes that rights at death under the previous section are determined by 
the type of account. Allows the parties to change the type of account and establishes the procedure for doing so. States that a right of survivorship created in certain ways may not 
be altered by will.
Sec. 13.33.214 states that, with exceptions, a transfer resulting from the application of sec.13.33.212 is not testamentaiy or subject to certain sections of the state's uniform probate 
code.
Sec. 13.33.215 provides that, under certain conditions, a transfer resulting from a right of survivorship or a pay on death designation under Article 2 is not effective against an estate 
if needed to pay certain claims against the estate. States that surviving parties or beneficiaries who receive payments afrer the death of a party to the account are liable to account to the 
personal representative for certain amounts. Establishes a condition for beginning a proceeding to assert the liability of the party or beneficiary, and the time by which the proceeding must be begun. Authorizes a surviving party or beneficiary to join in the proceeding a surviving party or beneficiary of another account of the decedent. States that 
sums recovered by the personal representative are administered as part of the decedent's estate. Indicates how this section relates to sec. 13.33.226.
Sec. 13.33.216 establishes that deposit of community property in an account does not change the community character of the property or community rights in the property, but prohibits 
changing by will certain express rights of survivorship for the account between married parties. States that Article 2 doesn't affect the law governing tenancy by the entirety.
Sec. 13.33.221 authorizes a financial institution to enter into a contract of deposit for a 
multiple-party account and to provide for pay on death and agency designations in both single-party and multiple-party accounts. Provides that the institution doesn't have to inquire 
as to the source of a deposit to an account or the proposed application of a payment from an 
account.
Sec. 13.33.222 indicates to whom a financial institution, on request, is authorized to pay 
money from a multiple-party account.
Sec. 13.33.223 indicates to whom a financial institution, on request, may pay money in an account with a payment on death designation.
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Sec. 13.33.224 authorizes a financial institution, on request, to pay to an agent under an 
agency designation for an account the money in the account whether or not certain described 
conditions exist.
Sec. 13.33.225 authorizes a financial institution to make a payment under AS 13.46, if the payment to a minor beneficiary is required or permitted under Article 2.
Sec. 13.33.226 states that payment made under Article 2 in accordance with the type of 
account discharges the financial institution from all claims for the money paid, whether or not 
the payment is consistent with the beneficial ownership of the account. Authorizes payment whether or not a party, beneficiary, or agent is disabled, incapacitated, or deceased. Limits 
this section's protection in certain circumstances. Authorizes a financial institution to refuse, 
without incurring liability, to make payments in accordance with the terms of the account in certain circumstances. States that the protection under this section does not affect the rights 
of certain disputing parties relating to the beneficial ownership of account moneys.
Sec. 13.33.227 authorizes a financial institution to receive a setoff against the account for an 
indebtedness of a party to the financial institution. Describes the extent of the setoff
Secs. 13.33.301 * 13.33.310 are Article 3, the Uniform Transfer-on-Death Security Registration Act.
Sec. 13.33.301 defines terms for Article 3.
Sec. 13.33.302 establishes who can obtain registration of a security in beneficiary form. 
Establishes how multiple owners can hold a security registered in beneficiary form.
Sec. 13.33.303 authorizes the registration of a security in beneficiary form if the form is authorized by this or a similar TOD statute in states having certain specified connections with 
the issuer, registering ennty, the registering entity's transfer agent, or the owner. Establishes a presumption of validity for other registrations. -
Sec. 13.33.304 establishes when a security is considered to be registered in beneficiary form.
Sec. 13.33.305 establishes the language that can be used to show registration in beneficiary 
form.
Sec. 13.33,306 states that the designation of a transfer-on-death beneficiary on the 
registration of a security does not affect ownership until the owner's death. Authorizes the cancellation or change of a registration in beneficiary form at any time without the beneficiary's consent.
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Sec. 13.33.307 establishes who owns the security when the sole owner or the last of multiple 
owners dies, and allows reregistration in the names of the surviving beneficiaries. Provides that multiple beneficiaries surviving the death of all of the owners hold their interests as 
tenants in common until the security is divided alter the death of all the owners. Provides that 
the estate of the deceased sole owner, or of the last to die of all multiple owners, owns the security if a beneficiary does not survive the sole owner or the multiple owners.
Sec. 13.33.308 provides that a registering entity is not required to provide registration of a 
security in beneficiary form. If the entity does offer this registration, the owner is considered to have assented to the protections provided to the entity under Article 3. If the entity 
accepts a request for the registration, the entity agrees that the registration wiil be implemented on the owner's death as provided in Article 3. Discharges the registering entity 
from all claims by certain persons if, in good faith reliance on Article 3, on the registration, or on certain information, it registers a transfer of the security in accordance with AS 13.33 - 307. Limits the extent of the protections provided by Article 3. States that the .Article 3 
protections provided to the registering entity do not affect the rights of beneficiaries in disputes between themselves and other claimants to ownership of the security transferred, its 
value, or its proceeds.
Sec. 13.33.309 declares that a transfer on death resulting from a registration in beneficiary foim is not testamentary. States that Article 3 does not limit the rights of creditors of security owners against beneficiaries and other transferees under other laws of this state.
Sec. 13.33.310 authorizes a registering entity to establish the terms and conditions under 
which it wiil receive and implement registrations in beneficiary form. Indicates what the terms may provide, including substitution of beneficiaries. Provides some illustrations of 
registrations in beneficiary form that a registering entity may authorize.
Section 13. Amends the Uniform Custodial Trust Act (AS 13.60) to make certain trust termination provisions subject to the Uniform Probate Code.
Section 14. Amends the Uniform Custodial Trust Act (AS 13.60) to make certain trust 
administration provisions subject to the Uniform Probate Code.
Section 15. Amends the Uniform Custodial Trust Act (AS 13.60) to make certain trust expenditure provisions subject to the Uniform Probate Code.
Section 16. Amends the Uniform Custodial Trust Act (AS 13.60) to make certain trust property expenditure provisions subject to the Uniform Probate Code.
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Section 18. Repeals three current chapters on intestate succession and wills, nonprobate transfers, and the uniform simultaneous death act.
Section 19. Provides transition provisions for the bill.
Section 20. Explains how the bill amends Alaska Rule of Probate Procedure
Section 21. Makes the Act effective January 1, 1996.
If I may be of further assistance, please advise.
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J a n e  D e m m e r t ,  E x e c u t i v e  D i r e c t o r  
A l a s k a  C o m m i s s i o n  o n  A g i n g  
D e p a r t m e n t  o f  A d m i n i s t r a t i o n  
7 t h  F l o o r ,  S t a t e  O f f i c e  B u i l d i n g  
J u n e a u ,  A l a s k a  9 9801 H A N D - D E L I V E R E D

Re: HB  308 —  U n i f o r m  P r o b a t e  Code, A r t i c l e  II
(intestacy, wills, a n d  d o n a t i v e  t r a n s f e r s )  
a n d  A r t i c l e  VI ( n o n p r o t a t e  t r a n s f e r s )

D e a r  J a n e :

H e r e  is s o m e  i n f o r m a t i o n  on t h i s  b ill, as y o u  r e q u e s t e d  
y e s t e r d a y .

B A C K G R O U N D :

A t  t h e  r e q u e s t  of A l a s k a ' s  u n i f o r m  l a w  c o m m i s s i o n e r s  a n d  a 
n u m b e r  o f  m e m b e r s  of the P r o b a t e  a n d  Estate- P l a n n i n g  S e c t i o n  o f  the 
A l a s k a  B a r  A s s o c i a t i o n ,  R e p r e s e n t a t i v e  S e a n  P a r n e l l  i n t r o d u c e d  HB 
308 A p r i l  13, 1995. E s s e n t i a l l y ,  it p r o p o s e s  e n a c t m e n t  of the
o f f i c i a l  r e v i s i o n  of U n i f o r m  P r o b a t e  C o d e  (UPC) A r t i c l e s  II a n d  VI. 
T h e  r e v i s i o n  of  t h e s e  t w o  a r t i c l e s ,  a l o n g  w i t h  c o m p a t i b i l i t y  
a m e n d m e n t s  in o t h e r  a r t i c l e s ,  w a s  p r o m u l g a t e d  b y  t h e  N a t i o n a l  
C o n f e r e n c e  of  C o m m i s s i o n e r s  o n  U n i f o r m  S t a t e  L a w s  (NCCUSL) —  the 
s a m e  o r g a n i z a t i o n  th a t  p r o m u l g a t e d  t h e  o r i g i n a l  U P C  i t s e l f  in 1969.

In 1972, A l a s k a  e n a c t e d  t h e  UPC. A l t h o u g h  t h e r e  h a v e  b e e n  a 
few r e l a t i v e l y  m i n o r  a m e n d m e n t s  of it in t h e  i n t e r v e n i n g  d e cades, 
t h i s  b i l l  p r e s e n t s  t h e  N C C U S L ' s  f i r s t  c o m p r e h e n s i v e  u p d a t i n g  of 
A r t i c l e  II a n d  its r e v i s i o n  o f  A r t i c l e  VI. S i n c e  A l a s k a  has 
e n a c t e d  t h e  UPC, w e  n e e d  t o  k e e p  u p - t o - d a t e  w i t h  n a t i o n a l  
d e v e l o p m e n t s .

T h e  n a t i o n a l  v e r s i o n  of t h e  U P C  c o n s i s t s  o f  s e v e n  ''articles." 
In A l a s k a ' s  n u m b e r i n g  s y s t e m ,  t h o s e  a r t i c l e s  h a v e  b e c o m e  
" c h a p t e r s . "  T h i s  bi l l  a m e n d s  A r t i c l e  II (AS 13.11, w h i c h  t h e  bill 
r e p e a l s  a n d  r e p l a c e s  w i t h  A S  13.12.) a n d  A r t i c l e  VI (AS 13.31, w h i c h  
t h e  b i l l  r e p e a l s  a n d  r e p l a c e s  w i t h  A S  1 3 . 3 1 ) .  I t  i n c l u d e s  some 
c o m p a t i b i l i t y  a m e n d m e n t s  in A r t i c l e  I (AS 13.06) a n d  A r t i c l e  III 
(AS 1 3 . 1 6 ) .  T h e  s u b j e c t s  are:

AS 1 3 . 0 6  —  G e n e r a l  P r o v i s i o n s

^ / t a j S S  ' P c f r r S t n L ' s  l c  H e r
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AS 13.12 —  I n t e s t a c y ,  W i l l s ,  a n d  D o n a t i v e  T r a n s f e r s
AS 13.16 —  P r o b a t e  of  W i l l s  a n d  A d m i n i s t r a t i o n
AS  13.33 —  N o n p r o b a t e  T r a n s f e r s .

T H E  A R T I C L E  II C H A N G E S :

T h e  b u l k  o f  th i s  9 4 - p a g e  b i l l  p r e s e n t s  t h e  A r t i c l e  II 
r e v i s i o n .  In a d d i t i o n  to t h e  b a s i c  w i l l s  a n d  i n t e s t a c y  p r o v i s i o n s ,  
A r t i c l e  II i n c l u d e s  s e v e r a l  c o m p o n e n t s’ t h a t  you m i g h t  o c c a s i o n a l l y  
h e a r  r e f e r r e d  to i n d e p e n d e n t l y .

T h e  g e n e r a l  t h r u s t  of the A r t i c l e  II c h a n g e s  is to u p d a t e  t h a t  
a r t i c l e  a n d  to p r o v i d e  p r o t e c t i o n  f o r  s u r v i v i n g  s p o u s e s  in 
i n t e s t a t e  s u c c e s s i o n .  T h e  N C C U S L  s u m m a r i z e s  t h e  r e v i s i o n  as 
f o l l o w s :

T h i s  r e v i s i o n  r e f l e c t s  a r e c o m m i t m e n t  of t h e  U P C  to 
f a m i l y  p r o t e c t i o n ,  t o  r e d u c i n g  t h e  r i s k  o f  t e c h n i c a l  
i n v a l i d a t i o n  of  wills, and to h a r m o n i z a t i o n  of  r u l e s  of 
p r e s u m e d  i n t e n t i o n  for p r o b a t e  a n d  n o n p r o b a t e  t r a n s f e r s  
o f  p r o p e r t y  a t  death. T h e  19 6 9  U P C  II s e r v e d  the f i r s t  
two of t h e s e  t h r e e  p u r p o s e s ;  t w e n t y  years' e x p e r i e n c e  
w i t h  the o r i g i n a l  p r o v i s i o n s  a n d  c h a n g e s  in t h e  m a k e u p  of 
A m e r i c a n  f a m i l i e s  d u r i n g  r e c e n t  d e c a d e s  h a v e  p o i n t e d  the 
w a y  to new i m p r o v e m e n t s  in e a r l i e r  f o r m u l a t i o n s .

E s s e n t i a l l y ,  t h e r e  a r e  t h r e e  m o t i v a t i o n s  b e h i n d  t h e  r e v i s i o n :
(1) o v e r  20 years' e x p e r i e n c e  w i t h  i m p l e m e n t i n g  the o r i g i n a l  
v e r s i o n  a n d  d e a l i n g  w i t h  a v a r i e t y  o f  i n t e r p r e t a t i o n  q u e s t i o n s  t h a t  
h a v e  a r i s e n ;  (2) t h e  s t a t i s t i c s  o n  t h e  i n c r e a s i n g  n u m b e r  of 
A m e r i c a n  f a m i l i e s  i n v o l v e d  in d i v o r c e ,  r e m a r r i a g e ,  and c h i l d r e n  
w i t h  m u l t i p l e  famil i e s ;  a n d  (3) e v o l v i n g  n o t i o n s  o f  h o w  to p r o v i d e  
f o r  d e c e d e n t s '  s u r v i v o r s .

T H E  A R T I C L E  VI C H A N G E S :

U P C  A r t i c l e  VI, on n o n p r o b a t e  t r a n s f e r s ,  c l a r i f i e s  the l a w  o f  
j o i n t  t e n a n c y  and t e n a n c y  in c o m m o n  f o r  d e p o s i t  a c c o u n t s ,  w i t h  o r  
w i t h o u t  r i g h t  of s u r v i v o r s h i p ,  a n d  d e c l a r e s  t h a t  p a y - o n - d e a t h  (POD)

1 —  T e s t a m e n t a r y  A d d i t i o n s  t o  T r u s t s  A c t  (1991), U P C  sec.
2 - 5 1 1  (AS 1 3 . 1 2 . 5 1 1 ) ;

—  S i m u l t a n e o u s  D e a t h  A c t  (1991), U P C  sec. 2-702 (AS 
13 . 1 2 . 7 0 2 ) ;

—  D i s c l a i m e r  o f  P r o p e r t y  I n t e r e s t s  A c t  (1990), U P C  sec. 
2 - 8 0 1  (AS 1 3 . 1 2 . 8 0 1 ) ;

—  I n t e r n a t i o n a l  W i l l s  A c t  (1977), U P C  art. II, p a r t  10 
(AS 1 3 . 1 2 . 9 1 2  —  1 3 . 1 2 . 9 2 1 ) .
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c l a u s e s  in t h e  c o n t r a c t s  t h a t  e s t a b l i s h  d e p o s i t  a c c o u n t s  are 
n o n t e s t a m e n t a r y . T h i s  m e a n s  t h a t  s u c h  c l a u s e s  a l l o w  the p a y m e n t  of 
t h e  m o n e y  in an  a c c o u n t  to the b e n e f i c i a r y  n a med in a P O D  c l a u s e  
e v e n ' t h o u g h  t h e  c l a u s e  d o e s  n o t  m e e t  t h e  formal r e q u i r e m e n t s  for a 
w i l l .  T h e  m o n e y  is p a i d  w i t h o u t  p a s s i n g  t h r o u g h  the e s t a t e  o f  t h e  
d e c e d e n t  a c c o u n t  holder. T h e  e x p e n s e ,  f r u s t r a t i o n ,  a n d  d e l a y  o f  
p r o b a t e  a r e  t h u s  avoided.

T h e  a m e n d m e n t s  in t h i s  b i l l  o f f e r  s u b s t a n t i a l  i m p r o v e m e n t s  
o v e r  t h e  o r i g i n a l  ver s i o n .  In a d d i t i o n  to i m p r o v i n g  the c u r r e n t  
s t a t u t e s  g o v e r n i n g  p a y - o n - d e a t h  d e p o s i t  accounts, the a m e n d e d  
a r t i c l e  p r o v i d e s  f o r  t r a n s f e r - o n - d e a t h  (TOD) i n v e s t m e n t  s e c u r i t i e s  
—  s t o c k ,  bo n d s ,  m u t u a l  fund shares, s e c u r i t y  a c c o u n t s ,  a n d  the 
like. T h e y ,  too, are th e n  n o n t e s t a m e n t a r y  and n e e d  n o t  g o  t h r o u g h  
p r o b a t e ,  t h u s  f u r t h e r  a v o i d i n g  u n n e c e s s a r y  expense, f r u s t r a t i o n ,  
a n d  d e l a y .

C O N C L U S I O N :
T h i s  b i l l  m a k e s  a n u m b e r  o f  i m p r o v e m e n t s ,  a d d r e s s e s  t h e  

c o n c e r n s  t h a t  h a v e  d e v e l o p e d  in a c h a n g i n g  society, a n d  h e l p s  k e e p  
A l a s k a  l a w  c u r r e n t  w i t h  t h a t  in t h e  r e s t  o f  the c o u n t r y .

T h e  A m e r i c a n  A s s o c i a t i o n  of R e t i r e d  P e r s o n s  s u p p o r t s  th i s  
m e a s u r e .  Y o u r  c o m m i s s i o n ' s  v o c a l  s u p p o r t  w o u l d  be w e l c o m e  too.

P l e a s e  let m e  k n o w  if y o u  w o u l d  l i k e  to h a v e  m o r e  i n f o r m a t i o n  
on t h i s  bill. T h e  n a t i o n a l  e x p e r t  w i t h  w h o m  I h a v e  c o n f e r r e d  on 
U P C  m a t t e r s  is P r o f e s s o r  R i c h a r d  W e l l m a n ,  U n i v e r s i t y  of  G e o r g i a  
S c h o o l  o f  Law, A t h e n s ,  G e o r g i a  3 0 6 0 2  (phone: 7 0 6 - 5 4 2 - 5 1 7 4 ;  FAX:
7 0 6 - 5 4 2 - 5 5 5 6 ) ,  a n d  y o u  m i g h t  w i s h  to c o n t a c t  h i m  d i r e c t l y .

c c f ^ R e p .  S e a n  P a r n e l l
Prof. R i c h a r d  V. W e l l m a n  
R e s t  o f  A l a s k a ' s  U L C  D e l e g a t i o n :  

J a y  A. R a b i n o w i t z  
W. G r a n t  C a l l o w  
T a m a r a  B r a n d t  C o o k

A r t h u r  H. P e t e r s e n  
U n i f o r m  L a w  C o m m i s s i o n e r  

for A l a s k a

L. S. Kurtz, J r  
D e b o r a h  E. B e h r
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A p r i l  11, 1995

Hon. S e a n  P a r n e l l  
A l a s k a  S t a t e  L e g i s l a t u r e  
R o o m  515, S t a t e  C a p i t o l  
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

Re: U n i f o r m  P r o b a t e  C o d e  u p d a t e

D e a r  R e p r e s e n t a t i v e  Parnell:

I h a v e  r e v i e w e d  Bob M a n l e y ' s  M a r c h  20, 1995 l e t t e r  to you, a 
c o p y  o f  w h i c h  he v e r y  k i n d l y  sent me. In it, he m a k e s  a p i t c h  for 
d e l e t i n g  fr o m  the n a t i o n a l  v e r s i o n  of t h e  A r t i c l e  II r e v i s i o n  the 
p h a s e - i n  a p p r o a c h  to the s u r v i v i n g  s p o u s e ' s  e l e c t i v e  s h are 
( p r o p o s e d  AS 1 3 . 1 2 . 2 0 2 ( a )  [UPC sec. 2-202 in t h e  N C C U S L ' s  o f f i c i a l  
v e r s i o n ]  ,. p a g e s  14 a n d  15 of  the 3 / 9 / 9 5  draft) .

W h i l e  i n t r o d u c t i o n  a n d  e n a c t m e n t  of t h e  b i l l  s h o u l d  n o t  get 
h u n g  u p  o n  t h e  p r e s e n c e  of t h e  p h a s e - i n  a p p r o a c h ,  I w o u l d  l i k e  to 
m a k e  o n e  last, s u m m a r i z e d  p i t c h  for its i n c l u s i o n .  W e  c e r t a i n l y  
a p p r e c i a t e  y o u r  w i l l i n g n e s s  to i n t r o d u c e  a n d  s u p p o r t  t h i s  bill, 
s i n c e  it m a k e s  m a n y  i m p r o v e m e n t s  in t h e  law e v e n  w i t h o u t  sec. 202 's 
p h a s e - i n .

In a nutsh e l l ,  h e r e  a r e  so m e  r e a s o n s  w h y  I t h i n k  t h a t  y o u r  
b i l l  s h o u l d  i n c l u d e  t h e  o f f i c i a l  U P C ' s  sec. 2 - 202 p h a s e - i n :

1. It ' s  g o o d  p o l i c y .  In the c a s e  o f  a s u r v i v i n g  s p o u s e  who 
h a s  d e v o t e d  a s u b s t a n t i a l  p o r t i o n  o f  h i s  o r  h e r  l i f e  to the 
d e v e l o p m e n t  o f  t h e  m a r i t a l  estate, it s i m p l y  is m o r e  f a i r  to 
e n t i t l e  t h a t  s u r v i v o r  to a l a r g e r  p e r c e n t a g e  of t h e  " a u g m e n t e d  
e s t a t e "  t h a n  a short-term- spouse. In a d d i t i o n ,  t h e  s u r v i v o r  
e x e r c i s i n g  t h e  e l e c t i v e - s h a r e  o p t i o n  w i l l  b e  t a k i n g  some 
p o r t i o n  o f  t h e  a s s e t s  l e f t  to o t h e r s r who, in .the c a s e  of a 
l a t e - i n - l i f e  marriage,, w i l l  v e r y  l i k e l y  b e  c h i l d r e n  f r o m  a 
p r i o r  m a r r i a g e .  . • .

2. T h e  o l d  a p p r o a c h , . b a s e d  on an a n c i e n t  c o n c e p t  derived, from 
E n g l i s h  l a w  c o n c e r n i n g  dower, has b e e n  s e v e r e l y  c r i t i c i z e d  —  
e s p e c i a l l y  b y  w o m e n ' s  o r g a n i z a t i o n s  a n d  b y  s c h o l a r s .  T h e  new 
a p p r o a c h  b r i n g s  t h e  e l e c t i v e - s h a r e  c o n c e p t  m o r e  in l i n e  w i t h  
the- c o n t e m p o r a r y  p a r t n e r s h i p  or  " m a r i t a l  s h a r i n g "  t h e o r y  of 
m a r r i a g e .  •
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3. B o b ' s  g r o u p  is d i v i d e d  on w h e t h e r  the p h a s e - i n  a p p r o a c h  
s h o u l d  b e  de l e t e d ,  and, as he  i n d i c a t e d ,  e v e n  t h e  e x i s t e n c e  o f  
a m a j o r i t y  is s o m e w h a t  u n c e r t a i n .  I n  s u c h  a case, it is b e s t  
to  g o  w i t h  t h e  o f f i c i a l  v e r s i o n .

4. S i n c e  A l a s k a  has e n a c t e d  t h e  c o m p l e t e  U n i f o r m  P r o b a t e  
Code, we  s h o u l d  s t r i v e  to m a i n t a i n  as m u c h  u n i f o r m i t y  in it as 
p o s s i b l e .  W h e n  it is u p d a t e d  o r  o t h e r w i s e  r e v i s e d  n a t i o n a l l y ,  
w e  a r e  w e l l - a d v i s e d  to e n a c t  t h e  n a t i o n a l  r e v i s i o n .  T h e r e  is 
g r e a t  v a l u e  to t h e  u n i f o r m i t y ,  p e r  s e .

5. T h e  A m e r i c a n  A s s o c i a t i o n  o f  R e t i r e d  P e r s o n s  (both t h e  
n a t i o n a l  a s s o c i a t i o n  and the A l a s k a  c h a p t e r )  s u p p o r t s  t h i s  
m e a s u r e ,  i n c l u d i n g  the e l e c t i v e  s h a r e  p h a s e - i n .  N o t h i n g  t h a t  
I h a v e  s e e n  from A A R P  i n d i c a t e s  a n y  p r o b l e m  w i t h  sec. 202.

6. In  the s p i r i t  of c o m p r o m i s e  a n d  to g e t  t h e  b i l l  m o v i n g ,  w e  
h a v e  g o n e  a l o n g  w i t h  six of t h e  s e v e n  s u g g e s t i o n s  m a d e  b y  Bob 
M a n l e y  a n d  P e t e r  B r a u t i g a m .  It w o u l d  b e h o o v e  t h e m  to t a k e  a 
s t e p  t o w a r d  a g r e e m e n t ,  too.

So, t h a t ' s  it for now. T h a n k s  a g a i n  f o r  y o u r  w o r k  on t h i s
bill.

U n i f o r m  L a w  C o m m i s s i o n e r  
f o r  A l a s k a

cc: P e t e r  B. B r a u t i g a m

R o b e r t  L. M a n l e y

Prof. R i c h a r d  V. W e l l m a n  
U n i v e r s i t y  of G e o r g i a  L a w  S c h o o l

Rest. of. A l a s k a ' s  U L C  D e l e g a t i o n :
J a y  A. R a b i n o w i t z  
W 1 G r a n t  Callow.

• ..Tamara B r a n d t  C o o k  
L.. S. Kurtz, Jr..'
D e b o r a h  E .. B e h r

Y o u r s  truly,

A r t h u r  H. P e t e r s o n
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May 3, 1995

Arthur Peterson
Law Offices of Dillon & Findley 
350 North Franklin Street 
Juneau AK 99801

Dear A r t :

Thank you for ycur letter outlining your position on the proposed 
U n i form Probate Code. I appreciate the time and work you have 
contributed to its drafting. In response to your position on the 
surviving spouse elective share, I respectfully disagree for the 
following reasons.

I believe it is better policy to leave the current law unchanged 
and not adopt the phase-in approach because I reject the notion 
thac a person is "more married" after three years than after one. 
I do not see any compelling reason to make a definitional change 
to m a r r i a g e  by e s t a b l i s h i n g  a time b i a s e d  judgment on the 
surviving spouse's value.

W i t h  regard to the women's groups, I have received a different 
o p i n i o n  than what you stated in your letter. I spoke w i t h  
representatives of the Council on Domestic Violence and Sexual 
Assault, The Alaska N e t w o r k  on Domestic V i o l e n c e  and Sexual 
Assault and The Women's Lobby. Each representative questioned 
the phase-in approach as being discriminatory.

Finally, the political reality surrounding this controversial 
provision should not be understated. HB307 stalled last year in 
the House State Affairs Committee and according to the Chairman, 
Rep. Al Vezey, it was primarily due to the p r o p o s e d  ph a s e - i n  
approach. With a divided legal community and a divided political 
community, it does not make sense to push a voluminous bill with 
a c o n t r o v e r s y  that will, in my opinion, kill the bill in a 
committee.

T h a n k  you, again, for yo u r  assistance o n  this bill, I look 
forward to working with you in the future.

Very truly yours,

Rep. Sean P a r n e l l

OF REPRESENTATIVES

' f e p -  ? * n e U ‘ S r e s p o n s e .



ALASKA WOMEN’S LOBBY
P.O. BOX 2 2 1 5 6 ,  JUNEAU, ALASKA 9 9 8 0 2

May 2,1995

Representative Sean Pamell 
Alaska House of Representatives State Capitol Juneau, Alaska
Dear Representative Pamell:
This letter is in reference to HB 308, the Uniform Probate Code and to urge you to consider an amendment to the Uniform law.
We are concerned about the changes proposed to the elective share of the surviving spouse. The Uniform law would change that share from 1/3 of the estate and homestead and jointly held property to a share percentage determined by the length of time the spouse and the decedent were married to each other.
We would oppose that change and in fact have supported increasing the spousal 
entitlement from 1/3 to 1/2 in contested wills. A proposal to do that was introduced by the Governor for the Alaska Women's Commission in 1985.
Historically, it is women more than men who have been disinherited since men more often than women have controlled the bulk of economic wealth in the marriage. Women are also most likely to find themselves in poverty as they grow older. Women over the age of 65 have the highest incidence of poverty of any age group of either sex.
Marriage is a mutual undertaking. The contributions a spouse provides to a marriage such as time, labor, emotional support, financial income, and other resources, should not be diminished because the partner has died.
We believe the surviving spouse has an inherent economic interest in the other spouse's estate and should receive at least one-half of the remaining estate that they built together.
We hope that you will consider amending the bill to delete the proposed schedule of payments based on the length of time the spouses were married and consider instead providing complete equity to the surviving spouse.
Thank you for your consideration.
Sincerely,

----

Sherrie Gollfor the Alaska Women's Lobby

A  K L  l Y o i r n O i ' s  L & b b t j



Hew, York Life's,Testimony on Alaska House Bill 308As this committee is no doubt already aware, the UPC probate code was originally approved by the National Conference of Commissioners and by the American Bar Association in August 1969. For the past 25 years, Article II of that Code has excluded insurance related products from the insureds augmented estate. In 1991, the UPC was amended to strike this exclusion. The amendment was adopted without opportunity for comment by the insurance industry, the industry which is obvtously most affect by tlvis change. Unfortunately, the result was that many valid concerns were not addressed at that time. New York Life opposes House Bill 308’s adoption of this amendment to the UPC because it reflects a complete reversal of the Code’s original philosophy of the relationship between non-testamentary devises and the augmented estate and more specifically because it fails to recognize the role of insurance in helping individuals to address valid estate planning concerns which the insured is best suited to evaluate.Including insurance in the augmented estate undermines the very nature of the business of insurance which is to provide insureds with a means to contract specific insurance benefits to designated individuals. For many, insurance provides a much needed tool to address specific individual life situations which the insured is in the best position to evaluate. A number of specific scenarios our agents have encountered may elucidate this concern. Insureds frequently purchase policies for a number of reasons which Bill 308 would undermine. For example:• an insured might purchase a policy to ensure funding for his children’s education, housing or welfare which is particularly a concern for children from previous marriages;• or an insured might purchase a policy to secure payment for the care of his aging parents or a handicapped child, who will need to be cared for for the rest of their natural lives;• an insured might also purchase insurance to provide liquidity for an estate so probate costs, estate taxes, etc. can be paid for from the proceeds of the policy rather than from a forced liquidation of real estate at an inopportune time such as when real estate values are low, or in situations where the family does not want to sell family property, such as in family farms.These examples demonstrate just a few of the many reasons an insured might consider in planning his estate. These situations are unique to the individual Consequently, that individual is the person most capable of assessing and providing for those needs. Insurance is an invaluable tool for such individuals to prepare to address their unique needs. The individual’s wishes in providing this protection to their family and loved ones should not be overridden by a probate court’s application of a uniform distribution of part of those proceeds Those who advocate inclusion of insurance proceeds in the augmented estate contend that this bill is necessary to protect surviving spouses. Their concern is that unscrupulous individuals will purchase insurance as a means of defrauding their spouses of their elective share in an estate. However, these advocates have never advanced any evidence that insureds are actually using insurance in this manner. Given that there is no real world harm that this change would address, and given the plethora of legitimate estate planning concerns that individuals currently use insurance to address, the most prudent policy decision seems to be to leave the choice of an insurance policy’s beneficiary up to the person most capable of assessing the insured’s specific family needs-that person is the insured For these reasons I hope you will oppose this amendment to the UPC
2 / 2 'd 0T6Wa U90 3JI1 XdOA TOM WdZ2:20 96. 62 tJdf
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A N C H O R A G E

November 7, 1995
Richard Vitale, Staff Assistant Rep. Scan Parnell’s Office 716 West 4th Avenue, Suite 320 Anchorage, AK 99501-2133Re: HB 308 (Uniform Probate Code, arts. II & VI)— Four PointsDear Richard:Here are four points regarding Sean’s HB 308:1. I reviewed Bob Manley’s October 18, 1995 letter to you suggesting an additional amendment to proposed AS 13.12.515 in Sean’s HB 308, and we discussed that point during the October 31 teleconference of Alaska’s Uniform Law Commissioners. We have no objection to the change that he is suggesting. In conjunction with that change, however, it might be nelpful to amend sec. 20 of the bill for clarity. Perhaps Bob could quickly draft something for that section. (If he is not familiar with provisions like that sec. 20, you might point out to him that, in addition to a reference in the title of the bill, it is the legislature’s means of assuring compliance with the requisite two-thirds vote requirement for legislative change of court rules, in art. IV, sec. 15, of the Alaska Constitution.)2. Don’t forget NCCUSL’s two technical amendments (concerning proposed AS13.33.213 and 13.33.226) that I sent Sean September 5, 1995.3. In connection with the iscup concerning the phase-in approach to the surviving spouse’s elective share, you might refer Sean lo the case of Dovle v. Dovle. 815 P.2d 366 (Alaska 1991), where, at page 370, the courts states:We likewise uphold the trial court’s use of the factor 1/2 of 19/20 here because it fairly represents the wife’s eligibility for a share of the pension in proportion to the number of years the parties’marriage and the husband’s military service overlapped. [Footnote omitted.]



Richard Vitale
November 7, 1995

Page 2

While that case was not one involving a spouse’s elective share, the court’s language suggests its recognition of the merit of a phase-in approach.4. As we have discussed, you’ll find enclosed the following four items:-- Richard Wellman’s January 12, 1995 memorandum responding to the December 6, 1994 American Council of Life Insurance letter to me;-- the UPC Joint Editorial Board's January 1995 Summary of the Response to the Life Insurance Industry:-  the Joint Editorial Board’s early 1994 Response to the Life Insurance Industry;— the December 6,1994 letter to me from Jerry O ’Leary, Senior Counsel for the American Council of Life Insurance.Jerry O ’Leary’s description of the situation is, at best, rather strange. Although he speaks of opposition to the entire revision of art. II of the UPC, he is, as I understand it. concerned about only two points. He would like special life-insurance exemptions from the provisions pertaining to the augmented estate (proposed AS 13.12.203 -- 13.12.205 [related to the spouse’s elective share under proposed AS 13.12.202]) and from the provisions setting rules of construction applicable to wills and other governing instruments (proposed AS 13.12.701 -  13.12.711). In his letter, he never does identify the specific amendments he would propose to make the bill acceptable to him. His point, essentially, is that life insurance policies should be given special treatment, different from all other forms of nonprobate transfer. His letter is fraught with inaccuracies and other kinds of mistakes. I think his letter is well answered by the responses from the Joint Editorial Board for the Uniform Probate Code. And Dick Wellman tells me, in a . February 10, 1995 letter, that the North Dakota legislature recently passed the UPC art. II revision without the life-insurance exemptions.Hope the bill progresses smoothly. Thanks for your support.Yours truly,
Arthur H. PetersonUniform Law Commissioner for AlaskaEnclosures (4)



Richard Vitale Page:
November 7, 1995

cc w/o encs.: Rest of Alaska’s ULC Delegation: Honorable Jay A. Rabinowitz W. Grant Callow, Esq.Tamara Brandt Cook, Esq.L.S. Kurtz, Jr., Esq.Deborah E. Belir, Esq.
AHP/cfcf/ahp/vitN07.doc
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S U B J E C T :  S P E C I F I C  R E S P O N S E  T O  L E T T E R  F R O M  A C L I  S E N I O R  C O U N S E L ,
' J E R R Y  P. O ' L E A R Y

F R O M :  (7 TilCHARD V. W E L L M A N ,  E x e c u t i v e  D i r e c t o r ,  J o i n t  E d i t o r i a l  
Ir B o a r d  f o r  U n i f o r m  P r o b a t e  C o d e

T h e  p r i n c i p a l  r e s p o n s e  of t h e  J o i n t  E d i t o r i a l  B o a r d  t o  t h e  
a n t i - U P C  s t a n c e  of t h e  L i f e  I n s u r a n c e  I n d u s t r y  is s e t  f o r t h  in t h e  
e n c l o s e d  J E B  d o c u m e n t  t i t l e d  R e sp o n se  t o  t h e  L i f e  I n s u r a n c e  
I n d u s t r y .

T h i s  m e m o r a n d u m  s p e c i f i c a l l y  a d d r e s s e s  t h e  l e t t e r  da ted * )  
D e c e m b e r  6, 1994, f r o m  J e r r y  P. O ' L e a r y ,  S e n i o r  C o u n s e l ,  A m e r i c a n  > 
C o u n c i l  o f  L i f e  I n s u r a n c e  ( A C L I ) , t o  A r t  P e t e r s o n .  T h e  O'Leary^J 
l e t t e r  c o n t a i n s  m a n y  i n a c c u r a c i e s  t h a t  c a n n o t  g o  u n c o r r e c t e d .  Mr. 
O ' L e a r y  is e i t h e r  w o e f u l l y  d e f i c i e n t  in h i s  u n d e r s t a n d i n g  o f  t h e  
U P C  p r o v i s i o n s  h e  a t tacks, w h i c h  h e  r e f e r s  t o  a s  " U P C - I I , "  o r  is 
c o n t e n t  t o  m i s l e a d  as h e  w o r k s  t o  i n c i t e  o p p o s i t i o n .

I. B A S I C  I N A C C U R A C I E S  IN O ' L E A R Y ' S  L E T T E R

P o r t i o n s  of t h e  O ' L e a r y  l e t t e r  s e e m  t o  c o n f u s e  t h e  i n c l u s i o n  
o f  l i f e  i n s u r a n c e  in t h e  p r o b a te  e s t a t e  a n d  t h e  m u c h  m o r e  l i m i t e d  
i n c l u s i o n  of l i f e  i n s u r a n c e  i n  t h e  a ugm en ted e s t a t e .  L i f e  
i n s u r a n c e  p r o c e e d s  h a v e  a l w a y s  p a s s e d  " o u t s i d e  o f  p r o b a t e , "  i.e., 
o u t s i d e  o f  t h e  p r o b a t e  e s t ate, u n l e s s  t h e  i n s u r e d  n a m e s  h i s / h e r  o w n  
e s t a t e  a s  b e n e f i c i a r y .  P a s s i n g  o u t s i d e  o f  p r o b a t e  m e a n s  t h a t  t h e  
p r o c e e d s  a r e  p a i d  d i r e c t l y  t o  t h e  b e n e f i c i a r y  o f  t h e  p o l i c y  r a t h e r  
t h a n  t o  t h e  d e c e d e n t ' s  e x e c u t o r s  f o r  s u b s e q u e n t  d i s t r i b u t i o n  t o  t h e  
b e n e f i c i a r i e s .  N o t h i n g  in t h e  U P C  c h a n g e s  t his. L i f e  i n s u r a n c e  
s t i l l  p a s s e s  o u t s i d e  of p r o b a t e .  Yet, p o r t i o n s  o f  t h e  O ' L e a r y  
l e t t e r  s e e m  t o  s u g g e s t  t h a t  t h e  U P C  h a s  n o w  f o r c e d  l i f e  i n s u r a n c e  
i n t o  t h e  p r o b a t e  e s t ate. If t h i s  is w h a t  h e  t h i n k s ,  o r  w a n t s  
r e a d e r s  o f  h i s  l e t t e r  t o  think, t h e  c l a i m  is a b s o l u t e l y  u n t r u e .
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O ' L e a r y ' s  l e t t e r  c l a i m s  t h a t  t h e  U P C  l e a v e s  t h e  s e l e c t i o n  of 
a l i f e  i n s u r a n c e  b e n e f i c i a r y  to b e  d e t e r m i n e d  b y  "an i m p e r s o n a l  
c o u r t  or g o v e r n m e n t a l  u n i t . "  T h i s  c l a i m  is a l s o  u n t r u e .  I n s u r e d  
p e r s o n s  w i l l  c o n t i n u e  t o  h a v e  s o l e  c o n t r o l  o v e r  t h e  s e l e c t i o n  of 
b e n e f i c i a r i e s  t o  r e c e i v e  p o l i c y  p r o c e e d s  p a y a b l e  o n  death.

T h e  U P C  p r o v i s i o n s ,  w h i c h  a r e  d i s t o r t e d  b y  h i s  letter, 
d e s c r i b e  a r e m e d y  a v a i l a b l e  to a d e c e d e n t ' s  s u r v i v i n g  s p o u s e  to 
r e c o v e r  p a r t  o f  g i f t s  r e c e i v e d  by o t h e r s  as  a r e s u l t  o f  t h e  o t h e r  
s p o u s e ' s  d e a t h .  E v e n  in a w o r s t  c a s e  s c e n a r i o  —  e.g., t h e  s p o u s e  
is p e n n i l e s s ,  t h e  d e c e d e n t ' s  o n l y  a s s e t  is a $ 1 , 0 0 0 , 0 0 0  li f e  
i n s u r a n c e  p o l i c y  p a y a b l e  t o  a n o t h e r  —  t h e  m a x i m u m  r e c o v e r y  b y  the 
s p o u s e  a g a i n s t  t h e  i n s u r a n c e  b e n e f i c i a r y  a n d  a v a i l a b l e  o n l y  if the 
c o u p l e  h a d  b e e n  m a r r i e d  f o r  15 or  m o r e  ye a r s ,  w o u l d  be  $ 5 0 0 , 0 0 0 .  
If t h e y  h a d  b e e n  m a r r i e d  f o r  o n l y  5 y e a r s ,  t h e  m a x i m u m  r e c o v e r y  
w o u l d  b e  $ 1 5 0 , 0 0 0 .  T h e s e  r e c o v e r y  f i g u r e s  w o u l d  b e  r e d u c e d ,  d o l l a r  
f o r  d o l l a r ,  b y  a n y  p r o p e r t y  of t h e  s p o u s e  w h e t h e r  or  n o t  d e r i v e d  
f r o m  t h e  d e c e d e n t  a n d  b y  a n y  i n h e r i t a n c e  o r  d e a t h  b e n e f i t  t o  w h i c h  
t h e  s p o u s e  is e n t i t l e d  u n d e r  t h e  d e c e d e n t ' s  e s t a t e  p l an. T h e  
r e c o v e r y  w o u l d  be  a g a i n s t  the b e n e f i c i a r y  of t h e  i n s u r a n c e ,  n o t  
t h e  l i f e  i n s u r a n c e  c o m p a n y .  T h e  i n s u r a n c e  b e n e f i c i a r y  w o u l d  k e e p  
t h e  d i f f e r e n c e  b e t w e e n  t h e  p o l i c y  p r o c e e d s  a n d  t h e  a m o u n t  d u e  t h e  
d i s i n h e r i t e d  spou s e .  T h e  d e c e d e n t ' s  e s t a t e  (none in t h e  c a s e  
s u p p o s e d )  h a s  n o  r i g h t  t o  t h e  r e c o v e r y  a n d  h a s  no  r e s p o n s i b i l i t y  
f o r  a i d i n g  t h e  s p o u s e ' s  r e c o v e r y .

II. T H E  R E A L  I S S U E

T h e  O ' L e a r y  l e t t e r  c o n c e a l s  t h e  r e a l  i s s u e  b e t w e e n  t h e  L i f e  
I n s u r a n c e  I n d u s t r y  a n d  U P C  p r o p o n e n t s .  T h e  real ' -r.ne is w h e t h e r  
t h e  p r o c e e d s  of li f e  i n s u r a n c e  p a y a b l e  t o  o n e  o t h e r  t h a n  t h e  
i n s u r e d ' s  s p o u s e  s h o u l d  b e  c o u n t e d  in r a r e  p o s t - d e a t h  i n q u i r i e s  as 
t o  w h e t h e r  a s u r v i v i n g  s p o u s e  h a s  o r  h a s  n o t  r e c e i v e d  a f a i r  s h a r e  
of  a s s e t s  a v a i l a b l e  to  t h e  c o u p l e  i m m e d i a t e l y  p r i o r  to  t h e  d e a t h  of 
one. M a r r i e d  p e r s o n s  in t h e  n i n e  c o m m u n i t y  p r o p e r t y  s t a t e s  of t h e  
c o u n t r y  c a n n o t  u s e  li f e  i n s u r a n c e  o r  a n y  o t h e r  w i l l - l i k e  d e v i c e  to 
d e p r i v e  a s u r v i v i n g  s p o u s e  of h i s  o r  h e r  s h a r e  of c o m m u n i t y  
p r o p e r t y .  T h e  U P C  is n o t  a c o m m u n i t y  p r o p e r t y  p r o p o s a l ,  f o r  it 
l e a v e s  i n d i v i d u a l  o w n e r s h i p  in p l a c e  f o r  m a r r i e d  c o u p l e s  a n d  d o e s  
n o t  d i s t i n g u i s h  b e t w e e n  m a r i t a l  a n d  n o n - m a r i t a l  p r o p e r t y .  But, it 
a p p r o x i m a t e s  t h e  r e s u l t s  t h a t  w o u l d  b e  r e a c h e d  in a c o m m u n i t y  
p r o p e r t y  s t a t e  w h e n  a s p o u s e  w h o  o w n s  p r o p e r t y  d i e s  s u r v i v e d  b y  t h e  
o t h e r .

Thus, t h e  U P C ' s  e l e c t i v e  s h a r e  r e m e d y  is d e s i g n e d  t o  s u b j e c t  
r e c i p i e n t s  o f  all n o n - p r o b a t e  t r a n s f e r s  a t  de a t h ,  w h e t h e r  
a c c o m p l i s h e d  b y  j o i n t  a c c o u n t s ,  j o i n t  a n d  s u r v i v o r  t i t l i n g  o f  la n d  
or  s e c u r i t i e s ,  r e v o c a b l e  trusts, e m p l o y e e  a n d  s u r v i v o r  b e n e f i t  
p l a n s ,  o r  l i f e  i n s u r a n c e ,  to  t h e  p o s s i b i l i t y  of a s u r v i v i n g  
s p o u s e ' s  f a i r  s h a r e  r e m e d y .
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W h a t  t h e  L i f e  I n s u r e r s  I n d u s t r y  is d o i n g  is i n s i s t i n g  t h a t  
d e a t h  b e n e f i t s  f r o m  t h e i r  p r o d u c t s  s h o u l d  e n j o y  a s t a t u t o r y  
e x e m p t i o n  f r o m  a s t a t e  l a w  d e s i g n e d  t o  s u p p o r t  m a r r i a g e  a n d  f a m i l y  
v a l u e s .  T h e  I n d u s t r y  w o u l d  h a v e  us b e l i e v e  l i f e  i n s u r a n c e  s h o u l d  
b e  l e f t  o u t  o f  a s t a t u t o r y  c l a s s i f i c a t i o n  e m b r a c i n g  all f o r m s  of 
n o n p r o b a t e  g i f t s  at d e a t h  b e c a u s e  l i f e  i n s u r a n c e  b e n e f i t s  
h i s t o r i c a l l y  h a v e  p a s s e d  o u t s i d e  p r o b a t e .  T h e  I n d u s t r y  f a i l s  to 
n o t e  t h a t  a s s e t s  p a s s i n g  a t  d e a t h  t h r o u g h  l i v i n g  t r u s t s ,  e m p l o y e e  
b e n e f i t  c o n t r a c t s ,  and j o i n t  a n d  s u r v i v o r  o w n e r s h i p  f o r m s  a l s o  pass 
o u t s i d e  o f  p r o b a t e .  In short, t h e  I n d u s t r y  i n s i s t s  t h a t  life 
i n s u r a n c e  a l o n e  m u s t  c o n t i n u e  t o  be  an i n v e s t m e n t  f o r m  a v a i l a b l e  to 
m a r r i e d  p e r s o n s  i n t e n t  o n  d e f e a t i n g  t h e  m a r i t a l  p r o p e r t y  r i g h t s  of 
t h e i r  s p o u s e s .

P a g e  5 of  the O ' L e a r y  l e t t e r  m a k e s  m u c h  o f  t h e  b e n i g n  u s e s  of 
l i f e  i n s u r a n c e .  B u t  t h e  o t h e r  w i l l - s u b s t i t u t e s  h a v e  b e n i g n  uses 
a l s o .  T h e  f a c t  t h a t  w i l l  s u b s t i t u t e s  ( i n c l u d i n g  li f e  insurance) 
c a n  a n d  u s u a l l y  are u s e d  f o r  b e n i g n  p u r p o s e s  is n o t  t h e  poi n t .  The 
p o i n t  is t h a t  t h e y  c a n  a l s o  b e  u s e d  t o  d i s i n h e r i t  a s u r v i v i n g  
s p o u s e ,  a n d  if o n e  t y p e  of  w i l l  s u b s t i t u t e  is e x e m p t e d ,  t h a t  w i l l  
b e  t h e  w i l l  s u b s t i t u t e  o f  c h o i c e  f o r  t h o s e  i n t e n t  on d e p r i v i n g  
t h e i r  s u r v i v i n g  s p o u s e  o f  t h e i r  f a i r  s h a r e  a n d  w h o  g o  t o  l a w y e r s  
w h o  a r e  s o p h i s t i c a t e d  e n o u g h  to s p o t  a l o o p h o l e  in t h e  s p o u s e ' s  
s t a t u t o r y  p r o t e c t i o n .

O b v i o u s l y ,  a c l e a r  s t a t e m e n t  o f  t h e  p r o b l e m  r e v e a l s  the 
s o l u t i o n .  T h e  L i f e  I n s u r a n c e  I n d u s t r y ' s  c o n t e n t i o n  is p r e p o s t e r o u s  
a n d  c a l l s  f o r  r e p u d i a t i o n  b y  l e g i s l a t o r s .

The q u e s t i o n s  f o r  s t a t e  l e g i s l a t o r s  a re  q u i t e  s i m p l e :  I f  i t
i s  n o t  p e r m i s s i b l e  t o  d i s i n h e r i t  y o u r  s u r v i v i n g  s p o u s e  b y  w i l l ,  
s h o u l d  i t  n o t  a l s o  be i m p e r m i s s ib l e  t o  d i s i n h e r i t  y o u r  s u r v i v i n g  
s p o u s e  b y  w i l l  s u b s t i t u t e ?  I f  i t  i s  n o t  p e r m i s s i b l e  t o  d i s i n h e r i t  
y o u r  s u r v i v i n g  sp o u se  b y  w i l l  o r  b y  w i l l  s u b s t i t u t e , why s h o u ld  i t  
be  p e r m i s s i b l e  t o  d i s i n h e r i t  y o u r  s u r v i v i n g . s p o u s e  b y  a s p e c i f i c  
fo rm  o f  w i l l  s u b s t i t u t e  —  l i f e  in s u r a n c e ?

I n c i d e n t a l l y ,  at  p a g e  5, Mr. O ' L e a r y  m i s r e p r e s e n t s  the 
s t a t e m e n t s  m a d e  b y  U P C  r e p r e s e n t a t i v e s  at  t h e  m e e t i n g  w i t h  A C L I  
r e p r e s e n t a t i v e s  in W a s h i n g t o n ,  D.C. (The m e e t i n g  w a s  in D e c e m b e r  
1993, n o t  in J a n u a r y  1994.) W h a t  t h e  U P C  r e p r e s e n t a t i v e s  s t a t e d  
w a s  t h a t  t h e y  h a d  h e a r d  o f  c a s e s  in w h i c h  d e c e d e n t s  h a d  p u r c h a s e d  
l i f e  i n s u r a n c e  p o l i c i e s  f o r  t h e  s i n g u l a r  p u r p o s e  o f  d i s i n h e r i t i n g  
t h e i r  s u r v i v i n g  s p ouses. T h e  r e a s o n  w h y  t h e  c a s e  l a w  u n d e r  t h e  UPC 
is n o t  r e p l e t e  w i t h  i n s t a n c e s  of s u c h  u s e  ( O ' L e a r y  l e t t e r  p. 4) is 
b e c a u s e  t h e  1969 U P C  s p e c i f i c a l l y  e x e m p t e d  l i f e  i n s u r a n c e  p a y a b l e  
t o  a n o n - s p o u s e  f r o m  t h e  a u g m e n t e d  e s t ate. W h a t  w o u l d  be t h e  p o i n t  
of  l i t i g a t i n g  a b o u t  a m a t t e r  t h a t  w a s  c l e a r l y  a n d  u n a m b i g u o u s l y  
(but m i s t a k e n l y )  c o v e r e d  b y  a s t a t u t o r y  e x e m p t i o n ?

U n d e r  n o n - U P C  law, t h e  p o s s i b i l i t y  of b r i n g i n g  l i f e  i n s u r a n c e  
u n d e r  t h e  p r o p e r t y  a v a i l a b l e  t o  d i s i n h e r i t e d  s u r v i v i n g  s p o u s e s  w a s
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s p e c i f i c a l l y  m e n t i o n e d  by  J u s t i c e  W i l k i n s  in S u l l i v a n  v. B u r k i n ,  
460 N . E . 2 d  572 (Mass. 1984).

M o r e  i m p o r t a n t l y ,  t h e  O ' L e a r y  l e t t e r  f a i l s  t o  m e n t i o n  t h a t  t h e  
A m e r i c a n  L a w  I n s t i t u t e  in t h e  R e s t a t e m e n t  (Second) of P r o p e r t y  
r e c e n t l y  i n c l u d e d  l i f e  i n s u r a n c e  in t h e  p r o p e r t y  s u b j e c t  t o  t h e  
e l e c t i v e  share. W i t h i n  t h e  d r a f t i n g  c o m m i t t e e  of t h e  R e s t a t e m e n t  
a n d  i n  t h e  f l o o r  d e b a t e s ,  t h e  i n c l u s i o n  of  l i f e  i n s u r a n c e  w a s  n o t  
t h e  l e a s t  b i t  c o n t r o v e r s i a l .  N o  o n e  t h o u g h t  t h a t  l i f e  i n s u r a n c e  
w a s  so  u n i q u e  t h a t  it s h o u l d  r e c e i v e  a s p e c i a l  e x e m p t i o n .  In  fact, 
w e  h a v e  n o t  s e e n  a s i n g l e  d i s i n t e r e s t e d  c o m m e n t a t o r  a r g u e  t h a t  life 
i n s u r a n c e  s h o u l d  b e  u n a v a i l a b l e  t o  d i s i n h e r i t e d  s u r v i v i n g  s p o u s e s .  
I t  i s  o n l y  t h e  L i f e  I n s u r a n c e  I n d u s t r y  t h a t  t h i n k s  t h a t  i t s  
p r o d u c t s  m u s t  be exem p ted .1

III. O T H E R  E R R O R S  IN A C L I  L E T T E R

A  f e w  o t h e r  p o i n t s  r a i s e d  b y  t h e  O ' L e a r y  l e t t e r  c a n  be 
d i s p o s e d  of s u m m a r i l y .  First, t h e  i m p l i c a t i o n  t h a t  l i f e  i n s u r a n c e  
b e n e f i t s  w e r e  s l i p p e d  i n t o  t h e  S p o u s e ' s  E l e c t i v e  S h a r e  p r o v i s i o n s  
a f t e r  t h e  U P C  r e v i s i o n s  w e r e  a p p r o v e d  b y  t h e  U n i f o r m  L a w  
C o m m i s s i o n e r s  a n d  t h e  A B A  H o u s e  of  D e l e g a t e s  is u t t e r l y  u n t r u e .  T h e  
e x e m p t i o n  of l i f e  i n s u r a n c e  f r o m  t h e  U P C ' s  e l e c t i v e  s h a r e  s e c t i o n s  
as p u b l i s h e d  in 1969 w a s  w i d e l y  c r i t i c i z e d  in l e g a l  l i t e r a t u r e  of 
t h e  '70s a n d  e a r l y  '80s. C o r r e c t i n g  t h i s  o m i s s i o n  w a s  a p r i m a r y  
g o a l  of t h e  J o i n t  E d i t o r i a l  B o a r d  as it b e g a n  in t h e  m i d - ' 80s t o  
d e v e l o p  t h e  U P C  A r t i c l e  II r e v i s i o n s .  T h e  f i n a l  i r a f t s  as d e b a t e d  
a n d  a p p r o v e d  b y  t h e  U n i f o r m  L a w  C o m m i s s i o n e r s  i n  d r a f t i n g  c o m m i t t e e  
a n d  a n n u a l  m e e t i n g  s e s s i o n s  of t h e  e n t i r e  c o n f e r e n c e  h e l d  in 1988, 
1989 a n d  1990 w e r e  s u b s t a n t i a l l y  s i m i l a r  t o  t h e  r e - s t y l e d  v e r s i o n  
p u b l i s h e d  in 1993; l i f e  i n s u r a n c e  b e n e f i t s ,  w h e t h e r  p a y a b l e  to  t h e  
s p o u s e  o r  t o  a n o t h e r ,  w e r e  i n c l u d e d  in t h e  c a l c u l a t i o n  of a 
s p o u s e ' s  p r o t e c t e d  s h a r e  in all d r a f t s .  A s  in t h e  A m e r i c a n  L a w  
I n s t i t u t e ,  t h e  i n c l u s i o n  of l i f e  i n s u r a n c e  i n  t h e  a u g m e n t e d  e s t a t e  
c o n c e p t  w a s  n o t  t h e  l e a s t  b i t  c o n t r o v e r s i a l ,  e i t h e r  w i t h i n  t h e  
d r a f t i n g  c o m m i t t e e  n o r  in t h e  f l o o r  d e b a t e s  i n  t h e  U n i f o r m  L a w  
C o n f e r e n c e .  N o  o n e  r o s e  t o  s u g g e s t  t h a t  l i f e  i n s u r a n c e  w a s  s o m e h o w  
d i f f e r e n t  a n d  e n t i t l e d  t o  a s p e c i a l  e x e m p t i o n .

S e c ond, t h e  A C L I ' s  O ' L e a r y  n o t e s  r e l i a n c e  b y  l i f e  i n s u r e r s  o n  
a 1 9 8 6  m e e t i n g  in N e w  Y o r k  C i t y  c a l l e d  b y  t h e  U L C  A r t i c l e  V I  
d r a f t i n g  c o m m i t t e e  as j u s t i f y i n g  a n  i n d u s t r y  a s s u m p t i o n  t h a t  U P C  
d r a f t e r s  w o u l d  n o t  r e v e r s e  t h e  h i s t o r i c  e x c l u s i o n  f r o m  p r o b a t e  
a d m i n i s t r a t i o n s  of l i f e  i n s u r a n c e  p a y a b l e  t o  a n a m e d  b e n e f i c i a r y .  
T h e  f o c u s  o f  t h a t  d i s c u s s i o n  w a s  o n  w h e t h e r  a l i f e  i n s u r a n c e  
b e n e f i c i a r y  d e s i g n a t i o n  c o u l d  b e  c h a n g e d  b y  a l a t e r  p r o v i s i o n  in 
t h e  i n s u r e d ' s  l a s t  w i l l  a n d  t h e  c o n s e n s u s  w a s  t h a t  p o l i c y  
p r o v i s i o n s  s h o u l d  c o n t i n u e  t o  c o n t r o l . T o  d ate, U P C
r e p r e s e n t a t i v e s  h a v e  n o t  d e p a r t e d  f r o m  t h a t  c o n s e n s u s .  T h e  
c o n t r a r y  a s s e r t i o n  b y  Mr. O ' L e a r y  r e f l e c t s  a  p r o p e n s i t y  n o t e d  
e l s e w h e r e  in t h i s  s t a t e m e n t  t o  e q u a t e  m e r e  m e n t i o n  of  l i f e  
i n s u r a n c e  in a p r o b a t e  l a w  w i t h  i n c l u s i o n  o f  i n s u r a n c e  in t h e
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a s s e t s  u n d e r  t h e  c o n t r o l  of t h e  e s t a t e  f i d u c i a r y .  A s  s t a t e d  
e a r l i e r ,  i n c l u s i o n  of  l i f e  i n s u r a n c e  in t h e  c a l c u l a t i o n  t o  
d e t e r m i n e  w h e t h e r  a s u r v i v i n g  s p o u s e  h a s  b e e n  l e f t  w i t h  l e s s  t h a n  
a f a i r  s h a r e  of m a r i t a l  p r o p e r t y  d o e s  n o t  r e q u i r e  i n c l u s i o n  of 
p o l i c y  p r o c e e d s  in t h e  p r o b a t e  estate. T h e  h a n d l i n g  of d e a t h  
b e n e f i t  p a y o u t s  w i l l  c o n t i n u e  as a t  p r e s e n t .  U n l e s s  s o m e o n e  s t a r t s  
a l a w s u i t ,  n e i t h e r  e s t a t e  l i d u c i a r y  n o r  p r o b a t e  c o u r t  is i n v o l v e d  
in  t h e  c o m p u t a t i o n  o r  c o l l e c t i o n  o f  s u m s  p o s s i b l y  d u e  a n  e l e c t i n g  
s p o u s e .  T h e  q u e s t i o n  is w h e t h e r  t h e  r e c i p i e n t  o f  s u c h  p r o c e e d s  m a y  
b e  c a l l e d  u p o n  in r a r e  c a s e s  to  r e p a y  s o m e  p o r t i o n  o f  w h a t  n a s  b e e n  
c o l l e c t e d  f r o m  t h e  i n s u r e r .  Mr. O ' L e a r y  a n d  A C L I  s a y  t h i s  s h o u l d  
n e v e r  h a p p e n ;  U P C  p r o p o n e n t s  t h i n k  o t h e r w i s e  a n d  d o u b t  t h a t  A C L I  
c a n  w i n  in s t a t e  l e g i s l a t u r e s  u n l e s s  t h e y  s u c c e e d  in c o n f u s i n g  t h e  
i s s u e  b e y o n d  r e c o g n i t i o n .

Thi r d ,  t h e  l a u n d r y  l i s t  of h o r r i b l e s  f o u n d  o n  p p  6 e t  seq of 
Mr. O ' L e a r y ' s  l e t t e r  c o n t a i n s  l i t t l e  of merit. W h a t  " a s s u r a n c e "  is 
p r e s e n t l y  a v a i l a b l e  t o  i n s u r e d  p e r s o n s  t h a t  t h e i r  b e n e f i c i a r i e s  
w i l l  u s e  i n s u r a n c e  p r o c e e d s  f o r  t h e  p u r p o s e s  i n t e n d e d  by  t h e  
i n s u r e d ?  W e  k n o w  o f  n o n e  u n l e s s  t h e  i n s u r a n c e  g e e s  into a 
p r o t e c t i v e  t r u s t  f r o m  w h i c h  a d i s i n h e r i t e d  s p o u s e ,  as a c r e d i t o r  of 
a l l  b e n e f i c i a r i e s  o f  t h e  trust, m a y  or  m a y  n o t  b e  a b l e  t o  c ollect.

F o u rth, t h e  r e c u r r i n g  s u g g e s t i o n  t h a t  a c h a n g e  of b e n e f i c i a r y  
w i t h i n  2 y e a r s  of d e a t h  h a s  a b e a r i n g  on i n c l u s i o n  o f  i n s u r a n c e  in 
a n  a u g m e n t e d  e s t a t e  c a l c u l a t i o n  is w a y  o f f  base. U n l e s s  t h e  
d e c e d e n t ' s  i n t e r e s t s  in t h e  p o l i c y  h a v e  b e e n  i r r e v o c a b l y  a s s i g n e d  
m o r e  t h a n  2 y e a r s  b e f o r e  death, a la t e  a s s i g n m e n t  o r  c h a n g e  of  
b e n e f i c i a r y  is d i s r e g a r d e d  a n d  i n s u r a n c e  p r o c e e d s  a r e  i n c l u d e d  in 
t h e  a u g m e n t e d  e s t a t e  c a l c u l a t i o n .

IV. O T H E R  P O I N T S  A N D  " I S S U E S "

U P C  p r o p o n e n t s  h a v e  no  o b j e c t i o n  to i n c l u d i n g  a d e f i n i t i o n  of 
" l i f e  i n s u r a n c e "  a m o n g  d e f i n e d  terms. W e  s i m p l y  s e e  no  r e a s o n  f o r  
a d e f i n i t i o n  in t h i s  c o n t e x t .  W e  n o t e  a l s o  t h a t  t h e  f e d e r a l  e s t a t e  
t a x  t a x e s  t h e  v a l u e  o f  l i f e  i n s u r a n c e  p r o c e e d s  in t h e  i n s u r e d ' s  
e s t a t e  w i t h o u t  d e f i n i n g  " l i f e  i n s u r a n c e . "  A l s o ,  w e  h a v e  i n v i t e d  
A C L I  r e p r e s e n t a t i v e s  t o  s u g g e s t  b e t t e r  p r o t e c t i o n s  t o  i n s u r e r s  
m a k i n g  p a y m e n t s  a c c o r d i n g  t o  p o l i c y  te r m s ;  t o  d a te, n o  s u g g e s t i o n s  
f o r  i m p r o v i n g  U P C  s e c t i o n  2 - 2 1 4  h a v e  b e e n  b r o u g h t  t o  o u r  a t t e n t i o n .

T h e  " i s s u e s "  r a i s e d  u n d e r  a n d  f o l l o w i n g  t h e  p a r a g r a p h  
d i s c u s s i n g  i n t e r e s t  d u e  in c a s e s  o f  d e l a y e d  p a y m e n t  o f  p o l i c y  
p r o c e e d s  l a r g e l y  d i s a p p e a r  o n  c a r e f u l  r e a d i n g  o f  U P C  2-214. U n d e r  
it, a n  i n s u r e r  h a s  a n  e x p a n d e d  o p p o r t u n i t y  t o  p a y  p r o c e e d s  i n t o  
c o u r t  as a m e a n s  of d i s c h a r g i n g  i t s e l f  f r o m  l i a b i l i t y  f o r  p r i n c i p a l  
a n d  i n t e r e s t .

N o  n o t i c e a b l e  i n c r e a s e  in t h e  c o s t  of d o i n g  b u s i n e s s  is l i k e l y  
f o r  i n s u r e r s  a n d  o t h e r  t h i r d  p a r t i e s .  E x p e r i e n c e  t o  d a t e  w i t h  
U P C ' s  e l e c t i v e  s h a r e  r e m e d y  t e a c h e s  t h a t  e l e c t i o n s  b e c o m e
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e x c e e d i n g l y  r a r e  o n c e  i t  is u n d e r s t o o d  t h a t  a l l  w e a l t h  a v a i l a b l e  to  
a s u r v i v i n g  s p o u s e  is t a k e n  i n t o  a c c o u n t  i n  c a l c u l a t i n g  w h e t h e r  h e  
o r  s h e  h a s  b e e n  l e f t  w i t h  a f a i r  s h a r e  of  t h e  c o u p l e s  r e s o u r c e s .  
A l s o ,  it is a c e r t a i n  s i g n  of m i s u n d e r s t a n d i n g  o f  the U P C  e l e c t i v e  
s h a r e  r e m e d y  to  a s s e r t ,  as Mr. O ' L e a r y  d o e s  in s u b  b o n  p a g e  7, 
t h a t  e l e c t i n g  s p o u s e s  w i l l  c o n t i n u e  t o  h a v e  a n  o p t i o n  t o  e l e c t  t o  
t a k e  u n d e r  t h e  w i l l  o r  u n d e r  t h e  law. T h e  U P C  s c h e m e  c h a r g e s  t h e  
e l e c t o r  w i t h  a l l  v a l u e s  a v a i l a b l e  u n d e r  t h e  d e c e d e n t ' s  p l a n  t h a t  
a r e  n o t  d i s c l a i m e d ;  t h e r e  is no  c h o i c e  b e t w e e n  t a k i n g  u n d e r  t h e  
w i l l  o r  t h e  law. T h e  o n l y  c h o i c e  a r i s e s  a f t e r  u n d i s c l a i m e d  v a l u e s  
a v a i l a b l e  t o  t h e  s p o u s e  u n d e r  t h e  p l a n  h a v e  b e e n  c a l c u l a t e d  a n d  
d e t e r m i n e d  t o  l e a v e  t h e  s p o u s e  w i t h  l e s s  t h a n  h i s  or h e r  e l e c t i v e  
s h a r e  e n t i t l e m e n t .  T h e n ,  t h e  c h o i c e  is w h e t h e r  to p u r s u e  a c l a i m  
f o r  t h e  d e f i c i e n c y  a n d  p r o v e  t h a t  t h e  e l e c t o r ' s  o w n  a s s e t s  a r e  
i n a d e q u a t e  to o f f s e t  a d i s a p p o i n t i n g  i n h e r i t a n c e  f r o m  t h e  d e c e d e n t  
o r  t o  p a s s  u p  t h e  cl a i m .

T h e  "full'’ c o n s i d e r a t i o n  d i s c u s s i o n  a t  pp. 7 a n d  8 of Mr. 
O ' L e a r y ' s  r a m b l i n g  l e t t e r  a p p a r e n t l y  s e e k s  t o  r a l l y  t h e  s u p p o r t  of 
r e a l  e s t a t e  t i t l e  i n t e r e s t s  to t h e  c a u s e  a g a i n s t  U P C  t o  w h i c h  A C L I  
h a s  c o m m i t t e d  itself. T h e  p o i n t  m a d e  r e s t s  o n  t h e  f a l l a c i o u s  
a s s u m p t i o n  t h a t  a r e a l  e s t a t e  t r a n s f e r  m a d e  b y  a m a r r i e d  
t r a n s f e r r o r  w i t h o u t  t h e  c o n s e n t  o f  t h e  s p o u s e  w i l l  f a i l  if m a d e  
w i t h i n  t w o  y e a r s  of d e a t h  a n d  f o r  l e s s  t h a n  f u l l  c o n s i d e r a t i o n .  
T h i s  is wr o n g .  U P C  2 - 2 0 8  (a) e x c l u d e s  t h e  v a l u e  t r a n s f e r r e d  f r o m  
t h e  a u g m e n t e d  e s t a t e  c a l c u l a t i o n  t o  t h e  e x t e n t  of c o n s i d e r a t i o n  
r e c e i v e d ;  o n l y  t h e  g i f t  p o r t i o n  is t a k e n  i n t o  a c c o u n t  a n d  t h e  
p r o c e d u r a l  b u r d e n  o f  s h o w i n g  t h a t  a p a r t i a l  g i f t  w a s  i n v o l v e d  is o n  
t h e  e l e c t i n g  s p o u s e .  M o r e o v e r ,  t h e  d o n e e ' s  t i t l e  is n o t  
j e o p a r d i z e d  by  t h e  p o s s i b i l i t y  t h a t  a con'--ih ’1 ‘. in . '~ney t o  m a k e  
u p  a d e p r i v a t i o n  of  a s p o u s e ' s  f a i r  s h a r e  m a y  h e  c l a i m e d  a n d  
e n f o r c e d .  T h e  r e m e d y  is p e r s o n a l  l i a b i l i t y  o f  t h e  d o n e e  t o  m a k e  
r e s t i t u t i o n  of  n e v e r  m o r e  t h a n  50% o f  t h e  g i f t  v a l u e  i n v o l v e d ,  
w h i c h  is t h e  v a l u e  as  o f  t h e  d a t e  o f  t h e  gift. S e e  U P C  2-210, 2 - 2 0 5  
(3) ( i i ) . So, t i t l e  to  p r o p e r t y  in t h e  h a n d s  of  a t r a n s f e r e e  o f  t h e  
d e c e d e n t  is n o t  a f f e c t e d  a n d  t i t l e  e x a m i n e r s  a n d  i n s u r e r s  n e e d  n o t  
b e  c o n c e r n e d .

V. A N T I - L A P S E :  R E V O C A T I O N  BY D I V O R C E

B e g i n n i n g  o n  p . 9 o f  t h e  A C L I  l e t t e r ,  t h e  t e x t  s h i f t s  t o  
c o m p l a i n t s  a b o u t  t h e  U P C ' s  a n t i - l a p s e  r u l e s .  Ag a i n ,  w e  e n c o u n t e r  
t h e  a s s e r t i o n  t h a t  m e n t i o n i n g  l i f e  i n s u r a n c e  in a p r o b a t e  c o d e  
m e a n s  t h a t  i n s u r a n c e  p r o c e e d s  a r e  i n c l u d e d  in t h e  p r o b a t e  e s t a t e .  
T h i s  is w r o n g  a s  to a n t i - l a p s e ,  j u s t  as it is w r o n g  as t o  t h e  
e l e c t i v e  share. I n d e e d ,  it is w r o n g  a c r o s s  t h e  board.

W h e n  w e  a t t e m p t  t o  s e e  w h a t  p r o b l e m s  t h e  L i f e  I n s u r a n c e  
I n d u s t r y  h a s  w i t h  t h e  U P C ' s  a n t i - l a p s e  p r o v i s i o n s ,  w e  a g a i n  
e n c o u n t e r  f a i l u r e  b y  A C L I  t o  u n d e r s t a n d  w h a t  d i s p l e a s e s  t h em. In  
t h e  end, a l l  w e  c a n  m a k e  of t h e  a r g u m e n t s  p r e s e n t e d  is t h a t  
i n s u r e r s  d o  n o t  l i k e  t h e  idea t h a t  s o m e t h i n g  i n  t h e  p r o b a t e  c o d e
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m a y  a f f e c t  t h e i r  p r o d u c t .

T h e i r  p r e m i s e  is t h a t  t h e y  m a y  be h e l d  l i a b l e  to  a b e n e f i c i a r y  
w h o  l o s e s  s o m e  o f  w h a t  h e  or she h a s  c o l l e c t e d  f r o m  an  i n s u r e r .  
T h e  a p p r e h e n d e d  lo s s  w o u l d  b e  a r e c o v e r y  b y  a d e s c e n d a n t  o f  a 
p r e d e c e a s e d  b e n e f i c i a r y .  T h e  q u e s t i o n  is o n e  o f  d e t e r m i n i n g  t h e  
l e g a l  m e a n i n g  o f  t h e  p o l i c y ' s  d e a t h  b e n e f i t  p r o v i s i o n .  T h e  U P C  
p r o v i s i o n ,  w h i c h  w o u l d  s u b s t i t u t e  t h e  c h i l d  o f  t h e  p r e d e c e a s e d  
r e l a t i v e  is m e r e l y  a d e f a u l t  r u l e  t h a t  c o n t r o l s  o n l y  w h e r e  t h e  
p o l i c y  p r o v i s i o n s  a r e  u n c l e a r  as to  w h e t h e r  s u r v i v i n g  m e m b e r s  of a 
c l a s s  t a k e  a l l  as a g a i n s t  c h i l d r e n  o f  d e c e a s e d  c l a s s  m e m b e r s  
c l a i m i n g  i n  t h e i r  p a r e n t s '  place. If t h e  p o l i c y  p r o v i s i o n s  a r e  
c l e a r ,  n o  p o s s i b l e  l i a b i l i t y  w i l l  a t t e n d  p a y m e n t  a c c o r d i n g  t o  
p o l i c y  te r m s .  If t h e y  a r e  unclear, p e r h a p s  t h e  i n s u r e r  s h o u l d  h a v e  
s o m e  r e s p o n s i b i l i t y .  N o  law b e y o n d  t h e  c o n t r o l  o f  t h e  c o m p a n i e s  is 
i m p o s e d  by  t h i s  U P C  p r o v i s i o n ,  t h e  s o l e  p u r p o s e  of w h i c h  is t o  
i n d u c e  i n s u r e r s  t o  o f f e r  b e n e f i c i a r y  d e s i g n a t i o n  f o r m s  t o  i n s u r e d  
p e r s o n s  t h a t  c a n  be  r e a d i l y  u n d e r s t o o d  as t o  a p p l i c a t i o n  t o  
p o s s i b l e  f u t u r e  e v e nts.

T h e  A C L I  c o m p l a i n t  a b o u t  U P C  2 - 8 0 4 's r u l e  t h a t  d i v o r c e  r e v o k e s  
a l i f e  i n s u r a n c e  o r  o t h e r  n o n p r o b a t e  d e a t h  b e n e f i t  in f a v o r  o f  a 
f o r m e r  s p o u s e  is a l s o  a r u l e  t h a t  c a n  b e  m a d e  i n a p p l i c a b l e  b y  a 
c o n t r a r y  p r o v i s i o n  in t h e  poli c y .  G r o u p  l i f e  i n s u r a n c e  is a 
n o t o r i o u s  s o u r c e  of d e a t h  b e n e f i t s  l i k e l y  t o  h a v e  b e e n  a r r a n g e d  
y e a r s  e a r l i e r  t h a t  w e r e  o v e r l o o k e d  w h e n  t h e  i n s u r e d  a n d  s p o u s e  w e r e  
d i v o r c e d .  T h e  U P C  p r o v i s i o n  m e r e l y  i n c r e a s e s  t h e  p r o s p e c t s  t h a t  t h e  
e m p l o y e e  w a s  o f f e r e d  a c l e a r  c h o i c e  in t h e  f o r m  f o r  d e s i g n a t i n g  a 
b e n e f i c i a r y  as t o  w h e t h e r  a d e a t h  b e n e f i t  f o r  t h e  e m p l o y e e ' s  s p o u s e  
w i l l  o r  w i l l  n o t  b e  r e v o k e d  in t h e  e v e n t  o f  t h e  c o u p l e ' s  l a t e r  
d i v o r c e .  If  A C L I  h a s  a l e g i t i m a t e  c o n c e r n  a b o u t  t h e  p r o v i s i o n ,  it 
w o u l d  r e l a t e  t o  t h e  q u e s t i o n  of  w h e t h e r  t h e  n e w  l e g i s l a t i o n  s h o u l d  
a p p l y  t o  p o l i c i e s  in f o r c e  p r i o r  to  t h e  e f f e c t i v e  d a t e  o f  t h e  
l e g i s l a t i o n .  T h e y  c a n n o t  d e f e n d  p e r p e t u a t i o n  o f  i n s u r a n c e  p o l i c y  
b o i l e r p l a t e  g e n e r a t i n g  t h i s  n o t o r i o u s  s o u r c e  o f  s u r p r i s i n g  a n d  
u n w a n t e d  p o s t - d e a t h  d i s t r i b u t i o n s .

W e  f i n d  it c u r i o u s  t h a t  t h e  L i f e  I n s u r a n c e  I n d u s t r y  is a g a i n s t  
p r o t e c t i n g  t h e  d e c e d e n t ' s  a c t u a l  s u r v i v i n g  s p o u s e  a g a i n s t  
d i s i n h e r i t a n c e  b y  l i f e  i n s u r a n c e  b u t  is i n  f a v o r  of p r o t e c t i n g  t h e  
d e c e d e n t ' s  f o r m e r  s p o u s e .  T o  u s e  Mr. O ' L e a r y ' s  a p p e l l a t i o n ,  t h e  
L i f e  I n s u r a n c e  I n d u s t r y  is a g a i n s t  ''canonizing'1 t h e  s u r v i v i n g  
s p o u s e ,  b u t  d o e s  n o t  s h r i n k  f r o m  " c a n o n i z i n g "  t h e  f o r m e r  s p o u s e  
(who, w i t h o u t  t h e  U P C ' s  §2-804, m i g h t  t a k e  t h e  p r o c e e d s  i n s t e a d  of 
t h e  d e c e d e n t ' s  c u r r e n t  spouse) . T h e r e  is o n l y  o n e  e x p l a n a t i o n  f o r  
t h i s  a n t i - c u r r e n t  s p o u s e ,  p r o - f o r m e r  s p o u s e  s t a n c e  —  t h e  L i f e  
I n s u r a n c e  I n d u s t r y  j u s t  d o e s n ' t  w a n t  to  b o t h e r  d o i n g  w h a t  e v e r y o n e  
(but t h e  I n d u s t r y )  a g r e e s  is r i g h t  in t h e  c i r c u m s t a n c e s .  I n  o r d e r  
t o  c o n t i n u e  d o i n g  b u s i n e s s  as us u a l ,  t h e  I n d u s t r y  j u s t  w a n t s  t o  p a y  
t h e  p r o c e e d s  t o  t h e  n a m e d  b e n e f i c i a r y  o n  t h e  p o l i c y ,  r e g a r d l e s s  o f  
a n y  i n j u s t i c e  t h a t  m i g h t  r e s u l t .  This, d e s p i t e  t h e  r a t h e r  g e n e r o u s  
" p a y o r  p r o t e c t i o n "  p r o v i s i o n s  t h a t  i n s u l a t e  i n s u r e r s  f r o m  l i a b i l i t y  
if t h e y  p a y  to  t h e  n a m e d  b e n e f i c i a r y  b e f o r e  r e c e i v i n g  n o t i c e  of  a 
c o n t r a r y  c l a i m  o r  if t h e y  p a y  t o  c o u r t  a f t e r  r e c e i v i n g  n o t i c e  o f  a
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c o n t r a r y  c l a i m  or  if t h e y  p a y  t o  c o u r t  a f t e r  r e c e i v i n g  n o t i c e  o f  a 
c o n t r a r y  c l a i m .  T h e  o n l y  p o s s i b l e  e x p o s u r e  to  l i a b i l i t y  a r i s e s  if 
t h e y  p a y  t o  t h e  n a m e d  b e n e f i c i a r y  a f t e r  r e c e i v i n g  n o t i c e  o f  a 
c o n t r a r y  c l a i m .

I t  is a l s o  c u r i o u s  t h a t  t h e  O ' L e a r y  l e t t e r  f a i l s  to  m e n t i o n  
n o n - U P C  p r o v i s i o n s  a l r e a d y  in t h e  s t a t u t e  b o o k s  of a t  l e a s t  f o u r  
i m p o r t a n t  s t a t e s  t h a t  a d d r e s s  t h e  p r o b l e m  of a p p a r e n t l y  f o r g o t t e n  
o r  o v e r l o o k e d  i n s u r a n c e  b e n e f i c i a r y  d e s i g n a t i o n s  f a v o r i n g  o n e  f r o m  
w h o m  t h e  i n s u r e d  w a s  l a ter d i v o r c e d .  W a s  t h e  I n d u s t r y  u n s u c c e s s f u l  
in o p p o s i n g  t h i s  l e g i s l a t i o n ,  o r  is it a c t i v e  o n  t h e  i s s u e  o n l y  
w h e n  U P C  is i n v o l v e d ?

O n  p. 10, t h e  O ' L e a r y  l e t t e r  m e n t i o n s  t h e  " f a m i l y  f a r m . "  T h i s  
s t r i k e s  u s  a s  u t t e r l y  u n r e l a t e d  t o  a n y t h i n g  e l s e  in t h e  l e t t e r ,  a n d  
u n w o r t h y  of  c o m m e n t .

W e  a l s o  h a v e  p r o b l e m s  w i t h  O ' L e a r y ' s  b o a s t s  o n  p. 11 a b o u t  
1 9 9 4  l e g i s l a t i v e  d e f e a t s  for t h e  U P C  d u e  t o  i n s u r a n c e  i n d u s t r y  
o b j e c t i o n .  W e  k n o w  t h a t  a p r o - U P C  c a m p a i g n  in M i s s i s s i p p i  f a i l e d ,  
b u t  t h a t  h a d  l i t t l e  to do  w i t h  L i f e  I n s u r a n c e  I n d u s t r y  o p p o s i t i o n .  
W e  a c k n o w l e d g e  a n d  d e p l o r e  t h a t  D e n v e r ' s  E u g e n e  F. C o p e l a n d  a n d  
S e c u r i t y  L i f e  I n s u r a n c e  Co. f o r c e d  C o l o r a d o  B a r  A s s o c i a t i o n  
c o m m i t t e e s  t o  a g r e e  to a m e n d m e n t s  g i v i n g  i n s u r e r ' s  t h e  o u t r a g e o u s  
e x e m p t i o n s  t h e y  d e m a n d e d  as a p r i c e  f o r  p e r m i t t i n g  a n y  o f  t h e  
p r o d u c t  o f  s e v e r a l  y e a r s  of s t u d y  a n d  e f f o r t  t o  e s c a p e  t h e  
w a s t e b a s k e t .  W e  q u e s t i o n  w h e t h e r  t h e  s t r u g g l e  f o r  a f a i r  r u l e  in 
C o l o r a d o  is c o m p l e t e l y  f i n i s h e d .  W e  h a v e  h e a r d  t h a t  s o m e  s t a t e  
l e g i s l a t o r s  a r e  a n g r y  at t h e  h i g h - h a n d e d  w a y  S e c u r i t y  L i f e  b e h a v e d  
in t h a t  s t r u g g l e .  W e  a l s o  d o u b t  t h a t  1995 s t u d i e s  b y  N o r t h  
D a k o t a ' s  l e g i s l a t u r e  w i l l  r e s u l t  in d r a s t i c  m o d i f i c a t i o n s  of  t h e  
19 9 3  enactment, there.

V I . T H E  L I F E  I N S U R A N C E  I N D U S T R Y  IS A  P O W E R F U L  LO B B Y .  W H I C H  T R I E S
T O  G E T  I T S  W A Y  R E G A R D L E S S  O F  T H E  M E R I T S  O F  I T S  P O S I T I O N S

O v e r  t h e  years, t h e  L i f e  I n s u r a n c e  I n d u s t r y  h a s  b e c o m e  
n o t o r i o u s  —  indeed, i n f a m o u s  —  f o r  g e t t i n g  its w a y  in  s t a t e  
l e g i s l a t u r e s .  T h e  i n d u s t r y  h a s  f a r  m o r e  f u n d i n g  f o r  l o b b y i n g  
e f f o r t s  t h a n  t h e  U n i f o r m  L a w  C o m m i s s i o n e r s ,  w h i c h  e s s e n t i a l l y  
r e l i e s  o n  t h e  m e r i t s  of its p r o p o s a l s  a n d  o n  v o l u n t e e r s .  I n  an 
e f f o r t  t o  b r i n g  p u b l i c  a t t e n t i o n  t o  t h e  i n d u s t r y ' s  c l a i m  f o r  
s p e c i a l  t r e a t m e n t ,  e f f o r t s  w i l l  b e  m a d e  t o  b r i n g  t h e  i n d u s t r y ' s  
a n t i - s p o u s e  a n d  a n t i - g r a n d c h i l d  l o b b y i n g  e f f o r t s  t o  t h e  a t t e n t i o n  
o f  l o c a l  a n d  n a t i o n a l  ne w s  o r g a n i z a t i o n s .

In  c l o s i n g ,  w e  u r g e  r e c i p i e n t s  o f  Mr. O ' L e a r y ' s  l e t t e r  to  
a g r e e  t h a t  t h e  A C L I  m e s s a g e  is f a t a l l y  f l a w e d  b y  l a c k  of 
u n d e r s t a n d i n g  of t h e  p r o p o s a l s  t h e y  a t t a c k  a n d  r e l a t e d  e r r o r s  in 
a s s e s s i n g  t h e  i m p a c t  of e n a c t m e n t .  P r o p e r l y  u n d e r s t o o d ,  t h e  U P C  
p r o p o s a l s  a t t a c k e d  b y  A C L I  a r e  m e r i t o r i o u s  a n d  i m p o s e  n o  
s i g n i f i c a n t  b u r d e n s  on l i f e  i n s u r e r s  o r  o t h e r  t h i r d  p a r t y8



i n t e r e s t s .  L i f e  i n s u r a n c e  p l a i n l y  s h o u l d  n o t  b e  s i n g l e d  o u t  as a 
u n i q u e  i n v e s t m e n t  d e v i c e  h a v i n g  s p e c i a l  u t i l i t y  to d i s g r u n t l e d  
s p o u s e s  i n t e n t  o n  d e f e a t i n g  l e g i t i m a t e  m a r i t a l  p r o p e r t y  
e x p e c t a t i o n s  o f  s u r v i v i n g  mat e s .

R. V . W .
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SUMMARY OF RESPONSE TO THE LIFE INSURANCE INDUSTRY
•  Both the Uniform Law Conference (in the UPC) and the American Law Institute (in the Restatement, 

Second, of Property: Donative Transfers), the two premier and disinterested national organizations 

devoted to law reform, agree that life insurance should be included in the property that is subject to 
the elective share of the surviving spouse and that life insurance and other nonprobate transfers should 

be subject to the same rules of construction.

•  The U P C  protects insurance companies (and other payors) from liability if they pay to the designated 

beneficiaries before receiving notice of a contrary claim. If they receive notice of a contrary claim 

before making payment, they can disentangle themselves from the dispute (and avoid liability) by 

paying the proceeds into court. Consequently, the U P C  does not impose administrative costs on 

insurance companies (or other payors). Insurance companies (or other payors) need not expend 
resources on investigating the validity of claims under the elective share or the rules of construction.

•  Cases in which a contrary claim is filed will be small in number. They will be the exception, not the 

rule. In those isolated cases, the courts, not the insurance companies, are charged with determining 

who is ultimately entided to receive the insurance proceeds.

•  Under the U P C’s elective share system, the most that the surviving spouse could take from life 
insurance beneficiaries is 50% of the proceeds. In most cases, the surviving spouse will be entitled 

to substantially less.

•  If the public policy of this country is to protect surviving spouses-mostly elderly widows-from 
disinheritance by will, there is no defensible case for allowing disinheritance by will substitutes 
(nonprobate transfers), which are functional equivalents of wills. Recently, federal law recognized 
this by protecting surviving spouses from being deprived of employee death benefits under plans 

covered by the Employee Retirement Income Security Act (ERISA), as amended by the Retirement 

Equity Act (REACT).

•  There is nothing unique about life insurance. The purchase of life insurance by the decedent spouse 

is a way of shifting the decedent’s assets into one of a variety of forms of investment. There is no 

meritorious case for treating one form of investment more favorably than other forms of investment.

•  There is a profound parallel between the elective share of the surviving spouse and the federal estate 

tax. The federal estate tax taxes both probate and nonprobate transfers (including life insurance). The 

reason is simple. If the federal estate tax only taxed probate transfers, the tax would be ineffective 

because people would swarm to the nonprobate transfers. If the federal estate tax taxed both probate 

and nonprobate transfers, but left out one form of nonprobate transfer-life insurance-people would 

use life insurance to avoid the estate tax. The same point holds true for the elective share. If life 

insurance were the only exempted nonprobate transfer, life insurance would be the estate-depleting 

transfer of choice for people determined to disinherit their surviving spouses.

•  Life insurance is one of the most important forms of wealth transmission in the United States. Life
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insurance has become the principal last will and testament of our legal system. If the elective share 

is to be effective, life insurance must not be exempted.

•  The U P C’s elective share, as revised in 1990, has been endorsed by the American Association of 

Retired Persons and by the Consumer Federation of America.

•  The U P C  has always covered nonprobate transfers and other matters extending beyond decedents’ 

estates. U P C  coverage of nonprobate transfers (including life insurance) is not new.

•  One of the themes of the 1990 revisions of the U P C  was further to unify the law of probate and 

nonprobate transfers, so that all donative transfers, whether by will or will substitute, would be 

covered by the same rules of construction.

•  One of the rales of construction that the U P C  extends to nonprobate transfers (including life 
insurance) is a provision on "antilapse." The main goal of antilapse statutes is to protect against an 
unintended disinheritance of the decedent’s grandchildren. Antilapse statutes are founded on common 
intention— on the conviction, borne out by experience, that most decedents, if they had thought about 

the possibility of an unusual order of deaths, would have provided that a deceased child’s share 

should go to the deceased child’s issue. Antilapse statutes do not, however, force this result on 

donors: if there is persuasive evidence that the decedent did think about the possibility and 
deliberately provided that the deceased child’s issue not take, then that intent is honored.

•  An  antilapse statute for life insurance and similar beneficiary plans is especially needed. Life 

insurance is often taken out early in life when the policyholder is a young adult, fairly recently 

married, and with young children. This is a time of life when the parent is least likely to anticipate 

the possibility of an unusual order of deaths.

•  The problem is compounded by the fact that iife insurance companies and similar payor institutions 

typically offer a fairly rigid set of beneficiary options that usually do nat include the one that most 

people would choose were it offered-the one designating a deceased child’s issue to take the share 

that the deceased child would have taken.

•  The option that most insurance companies give their policyholders is one providing that the deceased 

child’s share goes to the other (surviving) children, not to the deceased child’s issue. For the 

administrative convenience of the insurance companies, the Life Insurance Industry promulgates the 

false idea that this anti-grandchild option is what most policyholders want.

•  The Life Insurance Industry often misrepresents, exaggerates, and distorts the true meaning and 

significance of the U P C  provisions to which they object.
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R E S P O N S E  T O  T H E  LIFE I N S U R A N C E  I N D U S T R Y

The Joint Editorial Board for the Uniform Probate Code (JEB) has become aware of lobbying efforts 
against the Uniform Probate Code by the Life Insurance Industry, spearheaded by the American Council 

of Life Insurance (ACLI). The JEB issues this statement in response to the Life Insurance Industry’s 
opposition. The Life Insurance Industry’s opposition must be understood for what it is— not a principled 

argument on the merits, but a claim by a powerful industry lobby for special treatment for its industry’s 
products. Regrettably, in their anti-UPC lobbying efforts, the ACLI and other representatives of the Life 

Insurance Industry often misrepresent, exaggerate, and distort the true meaning and significance of the 
U P C  provisions to which they object.

The main targets of the Life Insurance Industry are the U P C  inclusion of life insurance payable to 

third parties as pan of the property that is subject to the elective share of the surviving spouse and the 

inclusion of life insurance and other nonprobate transfers in the U P C’s rules of construction. The JEB 
observes at the outset that the American Law Institute, in the Restatement (Second) of Property (1992), 

has also taken the position that life insurance payable to third parties should be subject to the surviving 

spouse’s elective share and that rules of construction for both probate and nonprobate transfers (including 

life insurance) should be uniform. Consequently, state legislators should be aware that both the Uniform 
Law Conference and the American Law Institute, the two premier and disinterested national organizations 
devoted to law reform, agree on these two issues.

The UPC Protects Insurance Companies (and Other Payors) from Liability. Before discussing the 
merits of the U P C’s position on these two issues, the JEB wishes to point out that the U P C  (but not the 

Restatement) goes out of its way to protect insurance companies from liability. The U P C  contains 

elaborate payor protection provisions. The term "payor" is a defined term that includes life insurance 

companies. Insurance companies (and other "payors") are protected from liability if they pay to the 

designated beneficiaries before receiving notice of a contrary claim. If they receive notice of a contrary 

claim before making payment, they can disentangle themselves from the dispute (and avoid liability) by 

paying the proceeds into court. Consequently, the U P C  does not impose administrative costs on insurance 

companies (or other payors). Insurance companies (or other payors) need not expend resources on 

investigating the validity of claims under the elective share or the rules of construction. Cases in which 

a contrary claim is filed will be small in number. They will be the exception, not the rule. In those 

isolated cases, the courts, not the insurance companies, are charged with determining who is ultimately 

entitled to receive the insurance proceeds. For additional discussion of the U P C ’s payor protection 

provisions and related issues, see Attachment No. 5.
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Elective Share o f the Surviving Spouse. The elective share of the surviving spouse is one of the few 
instances in American law where freedom of disposition is curtailed. State law has long protected 

surviving spouses from disinheritance by will (probate transfers). The spouse’s elective share remedy 

never entitles the spouse to 100% of the decedent’s assets, however. As revised in 1990, the U P C  elective 

share is unique in that it grants the surviving spouse in a long-term marriage (a marriage of 15 years or 

more) a right to 50% of the couple’s combined assets, with the surviving spouse’s own assets counted 
toward satisfying this entitlement. In a shorter-term marriage (a marriage of less than 15 years), the 

surviving spouse is entitled to a smaller percentage of the combined assets. Consequently, in a worst-case 
scenario under the revised UPC-the surviving spouse of a long-term marriage who is penniless-the most 
that the surviving spouse could take from life insurance beneficiaries is 50% of the proceeds. In most 
cases, the surviving spcuse will be entitled to substantially less.

If the public policy of this country is to protect surviving spouses-mosdy elderly widows'-from 

disinheritance by will, there is no defensible case for allowing disinheritance by will substitutes 

(nonprobate transfers), which are functional equivalents of wills. Recently, federal law recognized this 

by protecting surviving spouses from being deprived of employee death benefits under plans covered by 

the Employee Retirement Income Security Act (ERJSA), as amended by the Retirement Equity Act 
(REACT).

As first promulgated in 1969, the U P C  subjected will substitutes such as revocable trusts and joint 
tenancies to the spouse’s elective share, but did not then subject life insurance payable to third parties. 

The decision to exempt life insurance was not based on any principled distinction between life insurance 
and other will substitutes. It was based on an apprehension of opposition from the Life Insurance 

Industry. The recent Life Insurance Industry opposition suggests that the fear that existed in 1969 was 

justified. Indeed, the life insurance lobby seems determined to make its product exempt from the spouse’s 

elective share. The state of New York recently revised its legislation on the elective share. The Advisory 

Committee appointed by the New York legislature to study the matter, a commission composed of 
disinterested lawyers, judges, and law professors, recommended several revisions, all designed to 

strengthen the protection given to the surviving spouse. Among the recommended revisions was the 

inclusion of life insurance payable to third parties.2 The inclusion of life insurance was so obviously 
correct that the Committee Report states that the suggestion was "readily accepted" by the Committee. 

See First Report of the EPTL Advisory Committee at p. 15 (1991). But, according to the New York 

Times, when it came to legislative consideration of the Advisory Committee’s proposals, "that 

recommendation [to include life insurancej was dropped from the final draft of the bill after intense 

lobbying by the insurance industry, which was worried that people might choose alternative investments." 

See N.Y. Times, August 30, 1992, § 3, page 17.

W e  deem it very important that the Life Insurance Industry does not put forward a principled case 
for distinguishing life insurance from other will substitutes nor, indeed, from wills themselves. Boiled 

down to its essentials, the only argument that the industry makes is that subjecting life insurance to the

1 Sixty-six percent o f  the male decedents for whom an estate tax return was filed in 1989 left a surviving wife. 
Only 24% o f  the female decedents left a surviving husband. See IRS, SOI BULLETIN 77 (Spring 1993).

2 The recommended inclusion was o f "insurance policies on the life  o f the decedent wherein the decedent 
retained o r transferred w ith in one year o f his death any incidents o f  ownership." See F irst Report o f the EPTL 
Advisory Committee at p. 15 (1991).
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spouse’s elective share would deprive the decedent of the rig! t ,^e life insurance to benefit someone 

other than his surviving spouse and wou'd displease those noi. .pouse beneficiaries. That argument, if 

persuasive, would not merely support exempting life insurance from the elective share, but aM donative 

transfers--by will or by will substitute. At its base, that argument, in other words, is an anti-spouse 
argument-an argument for entirely abolishing the elective share. It is, alter all, also true that subjecting 

probate assets to the elective share deprives the decedent of the right to use his probate assets to benefit 

someone other than his surviving spouse and displeases those non-spouse legatees and devisees, for they 

may be forced to give up part of what the decedent wanted them to have (but did not have the right to 

give them). The same is true of beneficiaries of revocable trusts, surviving joint tenants, and other 
beneficiaries of nonprobate transfers.

There is nothing unique about life insurance. The purchase of life insurance by the decedent spouse 

is a way of shifting the decedent’s assets into one of a variety of forms of investment. Life insurance 

companies are profit-making organizations, which means that their customers as a group pay more in 
premiums3 than they get back in the form of death benefits. Instead of buying life insurance, the decedent 
could have invested in real estate, stocks, bonds, T-bills, certificates of deposit, or other forms of 
investment. There is no meritorious case for treating one form of investment more favorably than other 
forms of investment.

There is a profound parallel between the elective share of the surviving spouse and the federal estate 

tax. See Attachment No. 4. The federal estate tax taxes both probate and nonprobate transfers (including 

life insurance). The reason is simple. If the federal estate tax only taxed probate transfers, the tax would 
be ineffective because people would swarm to the nonprobate transfers. If the federal estate tax taxed both 
probate and nonprobate transfers, but left out one form of nonprobate transfer-life insurance-people 
would use life insurance to avoid the estate tax. The same point holds true for the elective share. If life 
insurance were the only exempted nonprobate transfer, life insurance would be the estate-depleting 

transfer of choice for people determined to disinherit their surviving spouses, since people of any age not 

only can change beneficiaries of existing policies but can also buy new policies.4

Life insurance is one of the most important forms of wealth transmission in the United States. The 

ACLI itself boasts that there was over $10.4 trillion in life insurance coverage in the United States in 

1992, up from about $4.5 trillion in 1982. During 1991, life insurance companies paid $25.4 billion to 

beneficiaries of deceased policyholders. According to a prominent writer on life insurance, life insurance 

has become the principal last will and testament of our legal system. See Attachment No. 6 (About Life 
Insurance). If the elective share is to be effective, life insurance must not be exempted.

3 Part o f the profits life  insurance companies make comes from returns on investments the companies make 
w ith the premiums their customers pay them. These investment returns earned by life  insurance companies are part 
o f the price paid by the customers, fo r by paying premiums to the company, the customers give up the opportunity 
o f making these investment returns fo r themselves.

4 Either way, the transfer is estate-depleting. The higher premiums older persons must pay to purchase a new 
life insurance policy roughly makes up fo r the premiums they did not pay fo r that policy when they were younger, 
and vice versa. Note also that the proper measure o f the included amount is the value o f the asset that the decedent’s 
premiums purchased, not the value o f  the premiums the decedent paid fo r the asset, i.e., the proper amount to be 
included is the value o f  the insurance proceeds payable to th ird parties.
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State legislators should be aware that the U P C’s elective share, as revised in 1990, has been endorsed 

by the American Association of Retired Persons (Attachment No. 7) and by the Consumer Federation 
of America.

Rules o f Construction (Antilapse). The U P C  has always covered nonprobate transfers and other 
matters extending beyond decedents’ estates. Article V  of the original U P C  covered guardianship and 

protective proceedings and Article VI governed nonprobate transfers such as joint bank accounts, Totten 

trusts, and payable on death (POD) accounts. Article VI also contained a section protecting nonprobate 

transfers (including life insurance) against challenge based on noncompliance with the formalities for 

executing a valid will. Article II contained a provision-called the slayer rule-that prevented probate and 

nonprobate transfers (including life insurance benefits) from being paid to someone who feloniously and 
intentionally killed the decedent. U P C  coverage of nonprobate transfers (including life insurance) is not 
new.

One of the themes of the 1990 revisions of the U P C  was farther to unify the law of probate and 
nonprobate transfers, so that ail donative transfers, whether by will or will substitute, would be covered 

by the same rules of construction. It makes no sense, for example, to have a rule of construction 

providing that adopted children are presumptively included in a class gift to "children," but to limit that 
rule of construction to wills. If the term "children" contained in a will presumptively includes adopted 

children, the term should mean the same when included in other documents making donative transfers.

One of the rules of construction that the UPC extends to nonprobate transfers (including life 
insurance) is a provision on "antilapse." The main goal of antilapse statutes is to protect against an 
unintended disinheritance of the decedent’s grandchildren. These statutes, which are traditional in probate 
codes, are necessitated by the fact that parents do not instinctively expect to bury their children. For a 

child to die before a parent constitutes what the Internal Revenue Service calls an "unusual order of 

deaths." Antilapse statutes are founded on common intention-on the conviction, borne out by experience, 

that most decedents, if they had thought about the possibility of an unusual order of deaths, would have 

provided that a deceased child’s share should go to the deceased child’s issue. Antiiapse statutes do not, 

however, force this result on donors: if there is persuasive evidence that the decedent did think about the 

possibility and deliberately provided that the deceased child’s issue not take, then that intent is honored. 

This is known as the contrary intent rule, and it applies to all rules of construction. Rules of construction 

are intent-effecting because they only apply if there is no contrary intent.

The U P C’s extension of antilapse statutes to will substitutes is supported by precedent. Although 

conventional antilapse statutes only apply to wills, some courts have recently applied these statutes to will 

substitutes, a position supported by the Restatement (Second) of Property § 34.6(3)(b) (1992) (set forth 

in Attachment No. 1). An antilapse statute for life insurance and similar beneficiary plans is especially 

needed. Unlike wills, which are typically prepared later in life, life insurance is often taken out early in 

life when the policyholder is a young adult, fairly recently married, and with young children. This is a 

time of life when the parent is least likely to anticipate the possibility of an unusual order of deaths. The 

problem is compounded by the fact that life insurance companies and similar payor institutions typically 
offer a fairly rigid set of beneficiary options that usually do not include the one that most people would 

choose were it offered-the one designating a deceased child’s issue to take the share that the deceased
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What option do most insurance companies give their policyholders? The typical beneficiary option 
given is one providing that the deceased child’s share goes to the other (surviving) children, not to the 

deceased child’s issue. The Life Insurance Industry seems to assume that this anti-grandchild option is 

what most policyholders want. For a different view of why most insurance companies only offer this 

option, see Attachment No. 3 (Extracts from Letter of May 26, 1993, to the Joint Editorial Board from 

the Retired Attorney of a Subsidiary of a Major Corporation).

Insurance policies express this anti-grandchild option in a variety of ways. In Attachment No. 2, we 

give a series of examples showing that the U P C’s antilapse statute does not overturn the plain meaning 
of these beneficiary designations when they are stated plainly enough so that the policyholder should 

clearly understand what he or she is signing. The antilapse statute only becomes operative when the 

insurance policy fails to state this anti-grandchild option, or states it so subtly, by using mere words of 
survival, that few people would understand that they are cutting out their grandchildren if one of their 

children predeceases them.

1 A  prominent exception (there may be, and hopefully are, others) is Northwestern Mutual L ife , whose policies, 
at least since 1954, have offered a checkoff option sim ilar to the one described in A ttachm ent No. 2, Example 4. 
I f  all insurance companies and other institutions offering beneficiary plans had always provided the arcay o f options 
offered by Northwestern Mutual, there would be no need fo r an antilapse statute fo r life  insurance and other 
beneficiary plans.
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A T T A C H M E N T  N O .  1

P R O V I S I O N S  O F  T H E  R E S T A T E M E N T  (SECOND) O F  P R O P E R T Y  

D O N A T I V E  T R A N S F E R S  (1992)

§ 32.4, Comment f  [Defining Life Insurance as a "Substitute fo r a Will"]:
The insured may direct the insurance company to pay the insurance proceeds on die insured’s 
death outright to a named person, or to the trustees of a trust. An arrangement may be made 

with the insurance company to retain the proceeds and pay them out over a period of time under 
one of the options in the policy. In each of these situations, the pay-out arrangement, though 

revocable by the insured, is an inter vivos donative document of transfer that is a substitute for 
a will.

§ 34.1(3) [Providing that Life Insurance (and Other Will Substitutes) Payable to Others is Subject to 
Spouse's Elective Sharej:

An inter vivos donative transfer to others than the donor’s spouse that is a substitute for a will, 
or that is revocable by the donor at the time of the donor’s death, is subject to spousal rights of 

the donor’s spouse in the transferred property that would accrue to the donor’s spouse on the 

donor’s death if the transfer had been made by the donor’s will.

§ 34.6((3)(b) [Providing that Slate Antilapse Statutes May be Judicially Extended to Life Insurance (and 
Other Will Substitutes)]:

If the document of transfer is a substitute for a will, the subject matter may pass, by analogy to 
the antilapse statute in the controlling state, to the substitute taker such statute would have 
provided if the document of transfer had been a will.



A T T A C H M E N T  N O .  2

E X A M P L E S  I L L U S T R A T I N G  T H E  U P C ’S A N T I L A P S E  S T A T U T E

The following examples, which have now been incorporated into the Official Comment to the U P C’s 

antilapse statute for life insurance and other beneficiary plans, demonstrate that that statute is not nearly 

as intrusive as the Life Insurance Industry contends, and provides no reason for the great concern 
expressed in that document.

Also, contrary to suggestions from the Life Insurance Industry, the U P C  does provide guidance 

showing how to draft language expressing a contrary intent. The Official Comment to the antilapse 
provision related to life insurance directs readers to the Official Comment to the companion provision, 
the antilapse provision related to wills. The Official Comment to that provision provides extensive 
guidance on how to express a contrary intent.

Example I. G  is the policyholder. When the policy was taken out, G  was married to S; G and 
S had two young children, A  and B. G  died 45 years after the policy was taken out. S 

predeceased G, A  survived G, and B predeceased G  leaving three children (X, Y, and Z) who 
survived G. G ’s policy names S as the primary beneficiary of the policy, but because S 

predeceased G, the secondary (contingent) beneficiary designation became operative. The 

secondary (contingent) beneficiary designation of G ’s policy states: "equally to the then living 
children born of the marriage of G  and S."

The printed terms of G ’s policy provide:

I f  two or more persons are designated as beneficiary, the beneficiary w ill be the designated person 
or persons who survive the Insured, and i f  more than one survive, they w ill share equally.

The U P C’s antilapse statute does not override the printed terms of the policy. 1 A  is entitled to 
all of the proceeds of the policy.

Example 2. The facts are the same as in Example 1, except that G ’s policy names "A and B" as 
secondary (contingent) beneficiaries. The printed terms of the policy provide:

I f  any designated Beneficiary predeceases the Insured, the interest o f such Beneficiary w ill 
terminate and shall be shared equally by such o f  the Beneficiaries as survive the Insured.2

The U P C’s antilapse statute does not override the printed terms of the policy. A  is entitled to all 
of the proceeds of the policy.

1 In  the language o f the statute, the printed clause constitutes an "alternative beneficiary designation," which 
supersedes the substitute g ift to the deceased beneficiary’s children.

2 See note 1, supra.
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A T T A C H M E N T  N O .  2  C O N T I N U E D

Example 3. The facts are the same as Examples 1 or 2, except that the printed terms of the policy 
do not contain either quoted clause or a similar one. 3

Under the U P C’s antilapse provision, A would be entitled to half of the policy proceeds and X, 
Y, and Z would divide the other half equally.

Example 4. The facts are the same as Example 3, except that the policy has a beneficiary 
designation that provides that, if the adjacent box is checked, the share of any deceased 

beneficiary shall be paid "in one sum and in equal shares to the children of that beneficiary who 
survive.” G  did not check the box adjacent to this option.

Under the U P C ’s antilapse statute, G ’s deliberate decision not to check the box providing for the 

share of any deceased beneficiary to go to that beneficiary’s children constitutes a clear expression 
of a contrary intent. A would be entitled to all of the proceeds of the policy.

Example 5. G ’s policy names her niece, A, as primary beneficiary, and provides that if A  does 
not survive her, the proceeds are to go to her niece B, as contingent beneficiary. A  predeceased 
G, leaving children who survived G. B survived G.

Contrary to the suggestion in the American Council of Life Insurance Legislative Alert (see 

Attachment No. 6), the U P C’s antilapse statute does not override the express terms of the 
policy.4 The proceeds go to B, not to A ’s children.

Example 6. G ’s policy names her niece, A, as primary beneficiary, and provides that if A  does 

not survive her, the proceeds are to go to her niece B, as contingent beneficiary. The printed 
terms of the policy specifically state that if neither the primary nor secondary beneficiaries survive 

the policyholder, the proceeds are payable to the policyholder’s estate. A  predeceased G, leaving 

children who survived G. B also predeceased G, leaving children who survived G.

The U P C’s antilapse statute does not override the express terms of the policy.3 The proceeds go 
to G ’s estate, not to A ’s children or to B’s children.

3 Most life  insurance policies do contain a sim ilar clause.

4 In the language o f  the statute, the contingent beneficiary designation constitutes an "alternative beneficiary 
designation," which supersedes the substitute g ift to the deceased primary beneficiary’s children.

3 See note I , supra.
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A T T A C H M E N T  N O .  3

EXTRACTS FROM LETTER OF MAY 26, 1993 TO THE JOINT EDITORIAL BOARD FROM THE RETIRED ATTORNEY OF A SUBSIDIARY OF A MAJOR CORPORATION
[0 ]ur beneficiary designation forms generally had a provision similar to many insurance policies 

which stated "to m y  beneficiaries in equal shares, in equal shares to the survivors of them." [Among the] 

situations that caused what the families and everyone connected with the process felt was unfair and not 

what the employee would have intended [was] distribution to children which excluded distribution to the 
children of a deceased child.....

From time to time a distribution would be made only to the surviving children where one of the 

named beneficiaries was deceased. The brothers and sisters were always surprised to learn that this 
would be the result and often requested that die distribution be made to the children of their deceased 
brother or sister. The committee never felt it had such authority, even with consent of all the 

distributees. In 1969 [our parent corporation] was written and advised of the problem. A  request was 
made for approval of a form that would permit elective adoption of an anti lapse provision. The issue 

was submitted to their life insurance advisors .... They advised against use of such a form for a 

number of reasons. First, it wasn’t the insurance company’s obligation to make the distribution fair. 

Employees could insure fairness by keeping their beneficiary designations up to date. It was 

administratively more expensive to distribute to any one but named beneficiaries. During the insured’s 
lifetime, the company earned money on the premiums. Once death occurs, everything that occurs 
thereafter is an expense and the procedures should minimize all further activity on an account. 

Distribution to children of a deceased child would pose the likelihood that they would be minors and 

require distribution to a court appointed conservator. More costs are incurred in monitoring this type 
of distribution than just making out a check to a named beneficiary. Also there would be no way for the 

insurance company or employing company to determine who were the lineal descendants of a deceased 

child without incurring a substantial risk of error. Determining children of the deceased employee was 

not that big of a problem under the afterborn child rule because of supervisor and fellow employee 

knowledge and other company records (Blue Cross claims). Such information would not be available to 

help identify children of a deceased child because the company in most cases has no direct contact with 

families of an employee’s children. 'The caliber of their clerical personnel would have to be substantially 

upgraded for them to analyze heirship matters and they wuuld have to charge [our parent company] for 

the training and additional supervision required for such a program. [Our parent company] recommended 
that the form not be used. . . .

[We continued to receive] requests to distribute to the children of a deceased child. W e  declined and 

advised the families that they could divide up the distribution privately. In one case I felt that this would 

be done. In another case a brother thought that the distribution should be made as the beneficiary form 

provided as that is what he thought his brother must have wanted since the employee had a number of 

years to make the change and didn’t. In one case the deceased employee, a grandfather, had substantially 
helped his son’s wife financially to raise the grandchildren after the son’s death. He had promised to pay 
their way through college. The daughter-in-law was devastated when she learned that the grandfather had 

died and had not provided for her or the grandchildren. The grandfather had named his children as
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A T T A C H M E N T  N O .  3  C O N T I N U E D

primary beneficiaries of his group life insurance. A  second spouse of some years received his pension, 

savings plan account and plan death benefit. The son’s wife did not feel that she would continue to 

receive help from her step-mother-in-law. Moreover, the brother and sisters did not seem inclined to 
want to help their deceased’s brother widow or her children.

One afternoon late in the day I was staring out the window when John, our house service man, saw 
me and asked what was troubling me? I told him the situation and asked v/ho he thought should get the 

money. He didn’t hesitate a minute in telling me that the share belonged to the children of the deceased 

child and should not be divided up among the brother and sisters. I thought that if John, an old, 

uneducated person of modest means, knew what was the right thing to do, that a sophisticated 

bureaucratic organization ought to be able to figure out a way to handle the problem. . . .

[The subsid iary  subsequently adopted a com prehensive se t o f  beneficiary designation options,
including one that d irected  that the share o f  a d ecea sed  child should  go to that ch ild 's issue. The
fo llow ing  paragraph s add ress the sub sid ia ry 's experience under this option.]

Our experience was based on handling hundreds of cases each year. Normally, the number of cases 
handled annually amounted to one per cent of the active work force, not counting retirees. With 80,000 
employees we handled about 800 death cases. As the work force went down to 60,000, we had 600 death 
cases. Usually, only one or two a year posed problems and I can’t remember a case where we were not 

confident that we had the information to make a proper distribution. So we felt we could handle these 

cases from an information standpoint. . . .

[The] number of problem cases was very very small, so that when the cost is averaged over all cases, 

the additional cost is really very little. [Our parent corporation’s life insurance company] used this 

argument to suggest that it wasn’t worth doing. But while the number is small and of no great 

consequence to the company, it means everything for the family and individuals involved. They only get 
one chance at receiving an inheritance from their parents. . . .

When you ask [attorneys from other companies] if they were the employee’s attorney would they 

write the employee's will to cut out the lineal descendants of the employee’s deceased child, they always 

say no. When you then ask why they write the employee’s will substitute to cut out the descendant of 

a deceased child, they answer that it is just different, without being able to articulate why. The real 
answer is they just don’t want to be bothered.



A T T A C H M E N T  N O .  4PROVISIONS OF THE INTERNAL REVENUE CODE TAXING LIFE INSURANCE IN THE DECEDENT'S ESTATE AND MAKING THE BENEFICIARIES LIABLE TO THE EXECUTOR FOR THEIR PORilUN  OF THE TAX
The following provisions of the Internal Revenue Code closely parallel the U P C’s provisions 

protecting the surviving spouse from disinheritance by purchasing life insurance. Section 2042 includes 

life insurance proceeds in the decedent’s taxable estate, Section 2035 includes the full value of life 
insurance proceeds in the decedent’s taxable estate if the decedent gave the policy away within 3 years 

of death, and Section 2206 makes the beneficiaries of the life insurance liable to pay a proportionate part 
of the estate tax.

IR C  § 2042. Proceeds o f L ife  Insurance. The value o f the gross estate shall include the value o f all 
property—

(1) Receivable by the Executor.—To the extent o f the amount receivable by the executory as insurance 
under policies on the life  o f the decedent.

(2) Receivable by Other Benefic iaries.-To the extent o f the amount receivable by all other 
beneficiaries as insurance under policies on the life  o f the decedent w ith respect to which the decedent 
possessed at his death any o f the incidents o f ownership, exercisable either alone or in conjunction w ith any 
other person. . . .

IR C  § 2035. Ad justment fo r Girts Made Within 3 Years o f Decedent’s Death.
(a) Inclusion o f G ifts Made by Decedent.-Except as provided in subsection (b), the value o f the gross 

estate shall include the value o f ail property to the extent o f any interest therein o f which the decedent has 
at any time made a transfer, by trust or otherwise, during the 3-year period ending on the date o f the 
decedent’s death.

(b) Exceptions.-Subsection (a) shall not apply—
(1) to any bona fide sale fo r an adequate and fu ll consideration in money or money’s worth, and
(2) to any g ift to a donee made during a calendar year [w ith in the $10,000 per donee annual

exclusion]. Paragraph (2) shall not apply to any t/ansfer w ith respect to a life  insurance policy.

IR C  § 2206. L ia b ility  o f L ife  Insurance Beneficiaries. Unless the decedent directs otherwise in his w ill, 
i f  any part o f the gross estate on which tax has been paid consists o f proceeds o f policies o f insurance on 
the life  o f  the decedent receivable by a beneficiary other than the executor, the executor shall be entitled 
to recover from such beneficiary such portion o f  the total tax paid as the proceeds or such policies bear to 
the taxable estate. I f  there is more than one such beneficiary, the executor shall be entitled to recover from 
such beneficiaries in the same ratio, . , .

The U P C  contains similar provisions, one including life insurance proceeds as part of the property subject 

to the spouse’s elective share (§ 2-205(l)(iv)), one including the full value of life insurance proceeds if 

the decedent gave the policy away within 2 years of death (§ 2-205(3)(ii)), one exempting all transfers 

for adequate consideration in money or money’s worth (§ 2-208(a)), and another making the non-spouse 

beneficiaries of the life insurance liable for their proportionate part of the spouse’s entitlement (§ 2-210).
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A T T A C H M E N T  N O .  5

CORRECTION O F ERRORS IN 
VARIOUS LIFE INSURANCE INDUSTRY DOCUMENTS

The initial portion of this memorandum sets forth the reasons that make the case so compelling for 

subjecting life insurance to the surviving spouse’s elective share and for applying the U P C’s rules of 
construction equally to probate and nonprobate transfers (including life insurance). The Life Insurance 

Industry, however, has generated and still is generating a number of anti-UPC documents. Of the Industry 
documents that we have seen, we have observed a number of assertions that are in error or exaggerated 
and hence require correction.

UPC Antilapse Statute Does Not Displace Contingent Beneficiaries o f  Life Insurance. Contrary to 
the statement in at least one Life Insurance Industry document,1 the U P C’s antilapse statute does not 
"displace the contingent beneficiaries provided in the documents (e.g., insurance policies)." This point 
is demonstrated in Example 5 of Attachment No. 2.

Malpractice Exposure Easily Avoided. The main text of this memorandum observes that the U P C  
contains elaborate payor protection provisions. These provisions protect insurance companies (and other 

'payors") from liability if they pay to the designated beneficiaries before receiving notice of a contrary 
claim. If they receive notice of a contrary claim before making payment, they can disentangle themselves 

from the dispute (and avoid liability) by paying the proceeds into court. Consequently, insurance 

companies (or other payors) need not expend resources on investigating the validity of claims under the 

elective share or the rules of construction. The courts, not the insurance companies, are charged with 
determining who is ultimately entitled to receive the insurance proceeds.

At least one Life Insurance Industry document2 states, however, that insurance companies and their 
agents may still be exposed to malpractice actions. Although the exact nature of the malpractice exposure 
is not disclosed, we assume that the concern is that courts might impose a duty on a life insurance 

company or its selling agents to inform potential customers of a possible spousal claim to pan of the 

proceeds if they name someone other than their spouses as primary beneficiary. To the extent that there 

might be such a duty to inform, life insurance companies and their agents are potentially subject to that 

duty already because the Restatement (Second) of Propeny subjects life insurance proceeds to the spouse’s 

elective share. See Attachment No. 1. Moreover, the companies would seem to be under a host of 

similar duties-e.g., a duty to inform customers in community property states that their spouses might 

own half of the policy and that the spouse’s ownership interest will continue to exist even if the couple 

moves to a common-law state; a duty to inform customers in common-law states who have recently 

moved from a community property state that their spouses might own as much as half of the policy; a 

duty to inform customers that the federal government might have a claim to part of the proceeds to pay 

the estate tax (see Attachment No. 4), since many members of the lay public think that life insurance 

is not taxable. Whether or not a duty to inform customers about the possibility of a spousal claim to part 

of the proceeds actually exists, life insurance companies, if truly worried about malpractice, could easily

1 Document o f Feb. 2, 1994, entitled Legislative Alert promulgated by the American Council o f L ife  Insurance.

2 Document o f Feb. 4, 1994, entitled Legislative Alert promulgated by Security L ife  o f Denver, Colorado.
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discharge that duty by putting a spousal consent form on their policies and on their change of beneficiary 

forms,3 together with a suitable notice cautioning that spousal consent may be advisable if the insured 
is naming someone other than his or her spouse as primary beneficiary.4 A  similar spousal consent form 
is already required by the Retirement Equity Act for beneficiary designations under employee benefit 
plans covered by the Employee Retirement Income Security Act (ERISA).

Possible Non-uniformity Does Not Impose Administrative Burdens. At least one Life Insurance 

Industry document3 states that the possibility that some enacting states might modify the U P C’s rules of 
construction requires their sales agents to retain local counsel in order to assist their clients in drafting 
beneficiary designations. In addition, the Industry document states, the client might have to alter the 

beneficiary designation if the client changes domicile. These statements are founded, however, on two 
faulty propositions. The first faulty proposition is that rules of construction are intent-defeating, when in 

fact they are intent-effecting. Regardless of any local law variations in detail, rules of construction yield 
to a contrary intention. Consequently, the anti-grandchild beneficiary designation favored by most 
insurance companies would control-if clearly stated-regardless of local-law variations in the antilapse 
rule. Also, contrary to the statement in this Industry document, the U P C  does provide guidance showing 

how to draft language expressing a contrary intent. The Official Comment to the antilapse provision 

related to life insurance directs readers to the Official Comment to the companion provision, the antilapse 

provision related to wills. The Official Comment to that provision provides extensive guidance on how 

to express a contrary intent. See Attachment No. 2. The second faulty proposition is that the law of the 

policyholder's domicile at death necessarily governs, when in fact U P C  § 2-703 specifically provides that 

"the meaning and legal effect of a governing instrument is determined by the local law of the state 
selected in the governing instrument." A  simple choice-of-law clause written into the printed terms of the 

policy can limit the applicable rules of construction to those of the designated jurisdiction.

UPC’s Treatment o f Gifts Within Two Years o f Death Not Unreasonable. Life Insurant Industry 
documents6 sometimes express concern about the U P C’s treatment of gifts within two years of death. 
Gifts of life insurance policies within a few years before death are such notorious estate-depleting devices 

that Congress, in the federal estate tax, singled such gifts out as one of the few outright transfers that are 

taxed under the estate tax rather than under the gift tax. See IRC § 2035, Attachment No. 4.

U P C  § 2-205(3)(ii) subjects the face value of a life insurance policy irrevocably transferred to a non­

spouse within two years of death only "to the extent the proceeds were payable at the decedent’s death" 

to someone other than the decedent’s surviving spouse. The proceeds, in such a case, are treated as if

3 Under UPC § 2-208(a), written spousal consent removes nonprobate transfers (including life  insurance) from 
the property subject to the elective share.

4 As long as the spouse is named primary beneficiary, no spousal consent to naming someone else as secondary 
(contingent) beneficiary would be necessary.

5 Document o f Feb. 4, 1994, entitled Legislative Alert promulgated by Security L ife  o f Denver, Colorado.

6 Document o f  Feb. 2, 1994, entitled Legislative Alert promulgated by the American Council o f L ife Insurance; 
Document o f Feb. 4, 1994, entitled Legislative Alert promulgated by Security L ife  o f Denver, Colorado.
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the decedent still owned the policy. If, however, the donee of the policy surrenders the policy for its cash 
value before the decedent’s death, U P C  § 2-209(b) relieves the donee of all liability to return any portion 
of that cash value except in the exceedingly rare case in which the spouse's, elective share entitlement is 

not fully satisfied from the decedent’s probate estate and other nonprobate transfers.

Non-Spouse Beneficiaries Will Not be At Risk fo r an Indefinite Period o f Time. Certain Life 

Insurance Industry documents7 repeatedly state that the U P C’s inclusion of life insurance in the property 
subject to the spouse’s elective share leaves non-spouse beneficiaries at risk of being forced to repay part 

of the proceeds "for an indefinite period of time after the insured’s death." This, however, is a serious 

misreading of the U P C’s elective share provisions. U P C  § 2-211, prominently titled "Proceeding for 

Elective Share; Time Limit," limits the time for filing an election to the 9-month period after the 

decedent’s death and requires the electing spouse to give notice of the election to the recipients of 

nonprobate transfers (including non-spouse beneficiaries of life insurance). Section 2-211 further provides 
that, after notice and hearing, the court shall fix the liability of any person who has possession of 

property subject to the elective share. Under this section, the non-spouse beneficiaries are clearly not at 
risk of being forced to repay "for an indefinite period of time after the insured’s death. " 8

7 Document o f Feb. 4, 1994, entitled Legislative Alert promulgated by Security L ife  o f Denver, Colorado.

8 Section 2-211 also allows the petition for an elective slu1 liled w ith in  6 months after the probate o f  
the decedent’s w il l ,  even i f  that is beyond the 9-monlhs-after-dL (..r io d , but i f  the petition is filed more than 9 
months after the decedent’s death, the decedent’s nonprobate transfers (including life  insurance) are not subject to 
the elective share. The only exception allowed arises i f  the spouse, w ith in  9 months after the decedent’s death, 
petitions the court fo r an extension o f time and gives notice o f this petition to the recipients o f nonprobate transfers. 
The court is authorized to grant the petition only “ fo r cause shown." Consequently, extensions w ill be rare, and i f  
they are granted, the recipients o f the decedent’s nonprobate transfers (including non-spouse life insurance 
beneficiaries) w ill be on notice o f the extension and its length w ith in  9 months after the decedent’s death.
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Life insurance is one of the most important forms of wealth transmission in die United States. 
Indeed, a prominent writer on life insurance has described the life insurance beneficiary designation as 

"the principal Mast will and testament’ of our legal system." Spencer Kimball, The Functions o f 
Designations o f Beneficiaries in Modem Life Insurance: U.S.A., in Life Insurance L a w  in 
International Perspective 74, 76 (J. Hellner &  G. Nord eds. 1969).

According to the American Council of Life Insurance (ACLI), there was over $10.4 trillion in life 
insurance coverage in the United States in 1992, up from about $4.5 trillion in 1982. See ACLI, 1993 

Life Insurance Fact Book Update 4. In 85% of married households, at least one member owned life 

insurance; the mean amount of coverage was $160,900. In households with household income of $75,000 

or more, the mean amount of coverage was $329,800. See id. at 17. During 1991, life insurance 
companies paid $25.4 billion to beneficiaries of policyholders who died. See ACLI, 1992 Life 

Insurance Fact Book 45. The enormous increase in life insurance coverage over the last two decades 
is depicted in the following chart, reproduced from ACLI, 1992 Life Insurance Fact Book 17.

ABOUT LIFE INSURANCE

Growth of Individual, Group and Credit Life Insurance 
(a Force in the United States
1 0 4 )0 0  < BSBona Dotterel-------------------------------------------------------------------------------------------

9 4 )0 0 -

• 4 0 0 -

1S71 1978  
IndMdusi Insurance

1 9 8 1
tshem Group Insurance

1 9 0 8 1991  
Credit Insurance

The staggering amounts of life insurance depicted in the above chart make it unconscionable to 

exempt life insurance from the property subject to the surviving spouse’s elective share.
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A M P

Rringing lifetimes o f  experience and leadership to serve all generations.

The A m e r i c a n  A s s o c i a t i o n  of R e t i r e d  P e r s o n s  s t r o n g l y  e n d o r s e s  the 
r e v i s e d  U n i f o r m  P r o b a t e  Code, s u p p o r t s  the J E B ' s  s t a t e m e n t  in 
r e s p o n d i n g  to A m e r i c a n  C o u n c i l  of L i f e  I n s u r a n c e  o b j e c t i o n s  to 
i n c l u s i o n  o f  li f e  i n s u r a n c e  in s e c t i o n s  of r e v i s e d  U P C  A r t i c l e  II 
r e l a t i n g  to all t y p e s  of n o n p r o b a t e  t r a n s f e r s  at death, a n d  u r g e s  
s t a t e  l a w m a k e r s  n o t  to e x e m p t  li f e  i n s u r a n c e  f r o m  the s u r v i v i n g  
s p o u s e s  p r o t e c t i o n  a g a i n s t  d i s i n h e r i t a n c e  (UPC E l e c t i v e  Sha r e )  or 
f r o m  t h e * U P C ' s  r u les of c o n s t r u c t i o n .

American Association or Retired Persons 601 E Sircct, M.W.. Washington, D.C. 20049 (202)434*2277 

Eugene 1. Ldirmann Pixridcnt • Horace B. Dccis Executive Director
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A B O U T  T H E  JOINT E D I T O R I A L  B O A R D

The Joint Editorial Board for the Uniform Probate Code (JEB) is the oversight panel for the law 
reform activities of three organizations that promote the improvement of die law in the fields of trusts, 

estates, probate, and guardianship.

Those organizations are:

(1) The National Conference o f Commissioners on Unifonn State Laws, a body of delegates from 
each state. The Commissioners draft the uniform laws. The Commission is funded from the 

contributions of all the state legislatures. Commissioners are appointed by governors or from state 

legislatures, and include leading practitioners, judges, and law professors.

(2) The American College o f Trust and Estate Counsel, whose 2,000 elected fellows comprise the 
most seasoned experts in trust and estate law.

(3) The American Bar Association's Section on Real Property, Probate, and Trust Law, the largest 
body of specialist practitioners in the field.

The JEB is responsible for monitoring and updating the Uniform Probate Code and is involved in 
preparation and review of other uniform legislation in the field of trusts and estates.
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D e c e m b e r  6, 1994

A r t  P e t e r s o n ,  Esq.
D i l l o n  & F i n d l e y  
350 N. F r a n k l i n  
J u n e a u ,
A l a s k a
9 9 8 0 1

D e a r  C o u n s e l o r :

RE: A C L I 's c o n c e r n  w i t h  the U n i f o r m  P r o b a t e  C o d e  (UPC-II)

T h i s  is i n  r e p l y  to m y  t e l a - c o n f e r e n c e  call of y e s t e r d a y  to 
y o u r  o f f i c e .  W i t h  m e  w a s  Al.icia C o r d o v a ,  Esq. o u r  l e g i s l a t i v e  
d i r e c t o r  r e s p o n s i b l e  for A l a s k a .  You s u g g e s t e d ,  b e c a u s e  of 
t i r e  c o n s t r a i n t s  th a t  w e  s h o u l d  se n d  y o u  our c o n c e r n s  a b o u t  
U 7 I - I I .  S o  t h a t  is w h a t  w e  a r e  nov; doing.

A s  y o u  w i l l  reca l l ,  I to l d  y o u  that c h a n g e s  to t h e  U n i f o r m  
P r o b a t e  C o d e ,  u s u a l l y  r e f e r r e d  to as UPC-II, c o u l d  n o t  be 
s u p p o r t e d  b y  this i n d u s t r y ,  a n d  w e  wi l l  b e  o p p o s i n g  e f f o r t s  in 
t h e  v a r i o u s  s t a t e s  to a m e n d  t h e i r  p r o b a t e  c o d e  to i n c o r p o r a t e  
t h e  a m e n d m e n t s  m a d e  to the UPC, c o m m o n l y  k n o w n  as U P C - I I .  We  
w a n t e d  to i n f o r m  y o u  as a c o u r t e s y  so t h a t  w h e n  a m e n d m e n t s  to 
y o u r  s t a t e ' s  p r o b a t e  c o d e  a r e  p r o p o s e d ,  if t h e y  a r e  the 
l a n g u a g e  o f  U P C -II, th i s  o r g a n i z a t i o n  w i l l  be in o p p o s i t i o n .  
T h u s  t h i s  l e t t e r  p r o b a b l y  c o u l d  be  c o n s i d e r e d  a n o t i f i c a t i o n  
to y o u  o n  t h e  p o s i t i o n  of the l i f e  i n s u r a n c e  i n d u s t r y .

T h e  A m e r i c a n  C o u n c i l  of L i f e  I n s u r a n c e  r e p r e s e n t s  m o r e  t h a n  
650 l i f e  a n d  h e a l t h  i n s u r a n c e  m e m b e r  c o m p a n i e s  d o i n g  b u s i n e s s  
in t h e  U n i t e d  S t a t e s  a n d  C a n a d a .  T h e s e  c o m p a n i e s  a c c o u n t  for 
o v e r  92 p e r c e n t  of all the o r d i n a r y  l i f e  a n d  h e a l t h  i n s u r a n c e  
s o l d  in t h e s e  c o u n t r i e s .

L e t  m e  s t a r t  w i t h  a l i t t l e  b a c k g r o u n d  on h o w  t h e  life 
i n s u r a n c e  i n d u s t r y  b e c a m e  i n v o l v e d  in t h e  p r o b a t e  c o d e  a n d  the 
U n i f o r m  C o m m i s s i o n e r s .  E v e r  s i n c e  1969, w h e n  t h e  U n i f o r m  
C o m m i s s i o n e r s  a p p r o v e d  a n d  p r o m u l g a t e d  t h e  U n i f o r m  Act, a n d  
t h e  A m e r i c a n  B a r  A s s o c i a t i o n  H o u s e  of D e l e g a t e s  s u p p o r t e d  its 
e n a c t m e n t ,  t h e  M o d e l  A c t  has b e e n  in e f f ect.

S e c t i o n  2 - 2 0 2  ( A u g m e n t e d  E s t a t e )  had a o n e  s e n t e n c e  e x c e p t i o n  
f o r  m o s t  i n s u r a n c e  p r o d u c t s .  T h a t  s e n t e n c e  r e a d  as f o llows:

1001 PENNSYLVANIA AVENUE. N W 
•VASHNG'C.V 0,0. 2000-1-2599 

2C2 624-2179 
" IE  202 624.2319
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" N o t h i n g  h e r e i n  s h a l l  c a u s e  to b e  
i n c l u d e d  i n  t h e  a u g m e n t e d  e s t a t e  a n y  
l i f e  i n s u r a n c e ,  a c c i d e n t  i n s u r a n c e ,  
j o i n t  a n n u i t y ,  o r  p e n s i o n  p a y a b l e  
to a p e r s o n  o t h e r  t h a n  t h e  s u r v i v i n g  
s p o u s e . "

H a v i n g  t h a t  e x c e p t i o n ,  o r  c a r v e - o u t ,  in t h e  u n i f o r m  act, 
c o n t i n u e  to a l l o w  i n s u r a n c e  p r o c e e d s  to be d i s t r i b u t e d  o u t s i d e  
t h e  p r o b a t e  e s t a t e  ( u n less t h e  b e n e f i c i a r y  of t h e  p o l i c y  w a s  
t h e  e s t a t e  o f  the in s u r e d )  . T h i s  is h o w  it h a d  b e e n  d o n e  for 
o v e r  200 y e a r s .

T h e n  in t h e  late 1980's, A r t i c l e  VI (the n o n p r o b a t e  t r a n s f e r  
a r t i c l e )  c a m e  u n d e r  r e v i e w .  T h i s  o r g a n i z a t i o n  w a s  a l e r t e d  to 
t h e  f a c t  t h a t  a m e n d m e n t s  to t h a t  A r t i c l e  w e r e  u n d e r  
c o n s i d e r a t i o n .  T h e  A C L I  L e g i s l a t i v e  C o m m i t t e e  f o r m e d  a T a s k  
F o r c e  to c o o r d i n a t e  th i s  i n d u s t r y ' s  r e s p o n s e  to a n y  a m e n d m e n t s  
w h i c h  w e r e  to be p r o p o s e d .

R e p r e s e n t a t i v e s  of t h e  A C L I  T a s k  F o r c e  as w e l l  as o t h e r  
o r g a n i z a t i o n s  t e s t i f i e d  b e f o r e  t h e  A r t i c l e  VI D r a f t i n g  
C o m m i t t e e .  A t  t h a t  time, t h e  D r a f t i n g  C o m m i t t e e  w a s  c h a i r e d  
b y  o n e  of E d  W r i g h t ' s  y o u n g e r  p a r t n e r s .  Y o u  w i l l  r e c a l l  E d  
W r i g h t  w a s  f r o m  L i t t l e  Rock, A r k a n s a s  a n d  h a d  b e e n  P r e s i d e n t  
of t h e  A m e r i c a n  B a r  A s s o c i a t i o n .

R e p r e s e n t a t i v e s  of th i s  o r g a n i z a t i o n  w e r e  i n f o r m e d  b y  the 
D r a f t i n g  C o m m i t t e e  t h a t  t h e i r  t e s t i m o n y  w o u l d  b e  c o n s i d e r e d  
a n d  in c l o s i n g ,  o u r  s p o k e s m a n  a s k e d  t h a t  t h i s  o r g a n i z a t i o n  
(the A C L I )  b e  k e p t  i n f o r m e d  of a n y  p r o p o s a l s  in the future, 
w h i c h  w o u l d  h a v e  a n  e f f e c t  u p o n  h o w  t h i s  i n d u s t r y  d i d  its 
b u s i n e s s .  T h e s e  a s s u r a n c e s  w e r e  g i v e n  to  o u r  s p o k e s m a n  a n d  
c h a n g e s  w e r e  m a d e  to A r t i c l e  VI, b u t  S e c t i o n  101 ( f o r m e r l y  
S e c t i o n  6-201) of t h e  o r i g i n a l  U n i f o r m  P r o b a t e  C o d e )  c o n t i n u e d  
to  p r o v i d e  t h a t  " . . . a n  i n s u r a n c e  p o l i c y ... c u s t o d i a l  a g r e e m e n t ,  
d e p o s i t  a g r e e m e n t ,  c o m p e n s a t i o n  p lan, p e n s i o n  p l a n ,  i n d i v i d u a l  
r e t i r e m e n t  plan, e m p l o y e e  b e n e f i t  p l a n , . . . o r  o t h e r  w r i t t e n  
i n s t r u m e n t  of a s i m i l a r  n a t u r e  is (was) n o n t e s t a m e n t a r y . "

T h e  " C o m m e n t "  s e c t i o n  f o l l o w i n g  A r t i c l e  VI, P a r t  1, S e c t i o n  
6-101, as p r i n t e d  in t h e  1993 C u m u l a t i v e  A n n u a l  P o c k e t  Part, 
d i s c u s s e d  t h e  f a c t  t h a t  m o s t  c o u r t s  h a d  h e l d  t h a t  c e r t a i n  
s p e c i f i c  t y p e s  o f  t r a n s a c t i o n s  h a v e  b e e n  h e l d  t o  b e  
t e s t a m e n t a r y  a n d  so t h e  c o u r t s  u s u a l l y  i n v a l i d a t e d  t h e m  
b e c a u s e  t h e y  h a d  n o t  b e e n  e x e c u t e d  in a c c o r d a n c e  w i t h  t h e  
s t a t u t e  of  w i l l s .  It f u r t h e r  s t a t e d  t h a t  t h e s e  s a m e  c o u r t s  
f o r  y e a r s  h a d  u p h e l d  b e n e f i c i a r y  d e s i g n a t i o n s  of life 
i n s u r a n c e  c o n t r a c t s .  T h e  " C o m m e n t "  s a i d  t h e  " d r a f t e r s  of t h e  
o r i g i n a l  U n i f o r m  P r o b a t e  C o d e  d e c l a r e d  t h e y  w e r e  u n a b l e  ro
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i d e n t i f y  p o l i c y  r e a s o n s  for c o n t i n u i n g  to t r e a t  t h e s e  v a r i e d  
a r r a n g e m e n t s  as t e s t a m e n t a r y .

A l s o  am t h e  " C o m m e n t "  is th i s  s t a t e m e n t ,  "The s o l e  p u r p o s e  of 
th_a= s e c t i o n  is to p r e v e n t  the t r a n s f e r  a u t h o r i z e d  h e r e  fr o m  
b e i n g  t r e a t e d  as t e s t a m e n t a r y . "

S o  y o u  c a n  see that w h e n  t h e  r e - w r i t e  of A r t i c l e  VI o f  t h e  U P C  
w a s  c o m p l e t e d ,  i n s u r a n c e  a n d  i n s u r a n c e  r e l a t e d  p r o d u c t s  s t i l l  
w e r e  c o n s i d e r e d  n o n t e s t a m e n t a r y  in n a t u r e  a n d  w o u l d  c o n t i n u e  
to  be  h a n d l e d  o u t s i d e  t h e  p r o b a t e  estate.

N o w  w e  m o v e  f o r w a r d  to the y e a r s  1990 a n d  1991. A  U n i f o r m  
C o m m i s s i o n e r ' s  UPC D r a f t i n g  C o m m i t t e e  a m e n d e d ,  as far as the 
l i f e  i n s u r a n c e  i n d u s t r y  is c o n c e r n e d ,  A r t i c l e  II a n d  m o r e  
s p e c i f i c a l l y ,  Part 2 e n t i t l e d  " E l e c t i v e  S h a r e  of S u r v i v i n g  
S p o u s e " .  This w a s  a f t e r  the U n i f o r m  C o m m i s s i o n e r s  had 
a p p r o v e d  t h e  a m e n d m e n t s  at its A n n u a l  M e e t i n g s  a n d  the 
A m e r i c a n  B a r  A s s o c i a t i o n ' s  H o u s e  of D e l e g a t e s  d i d  l i k e w i s e .  
T h u s ,  w a s  b o r n  U P C -II.

T h e  - ~ T n e v e r  k n e w  this A r t i c l e  w a s  r e v i s e d  o r  e v e n  that, a 
revisirr. w a s  b e i n g  c o n s i d e r e d .  T h e  AC L I  o n l y  l e a r n e d  a b o u t  
i ts e x r s m e n c e  in l a t e  1993 a f t e r  N o r t h  D a k o t a  H o u s e  B i l l  1111 
w a s  o n  rhe G o v e r n o r ' s  d e s k  a w a i t i n g  his s i g n a t u r e .

T h e  fa c t  t h a t  t h e  r e - w r i t e  of th i s  A r t i c l e  r e m o v e d  this 
i n d u s t r y ' s  e x e m p t i o n  a n d  w e  w e r e  n e v e r  e v e n  g i v e n  t h e  c o u r t e s y  
o f  n o t i f i c a t i o n  ( w hen w e  h a d  b e e n  a s s u r e d  o n l y  a f e w  y e a r s  
b e f o r e  t h a t  we  w o u l d  be  k e p t  i n f o r m e d ) , c e r t a i n l y  u p s e t  m a n y  
w i t h i n  the li f e  i n s u r a n c e  i n d u s t r y .  It is a l m o s t  as if the 
d r a f t e r s  of the a m e n d m e n t s  w e r e  o p e r a t i n g  in a v a c u u m .

If w e  h a d  b e e n  g i v e n  t h e  o p p o r t u n i t y  to t e s t i f y  b e f o r e  t h e  U P C  
d r a f t i n g  c o m m i t t e e ,  t h i s  i n d u s t r y  w o u l d  h a v e  a r g u e d  f o r  the 
c o n t i n u e d  e x c l u s i o n  of i n s u r a n c e  i s s u e d  p r o d u c t s  p l u s  a 
b r o a d e n i n g  of  the i n s u r a n c e  e x e m p t i o n  in A r t i c l e  II ( u s i n g  
U P C - I  l a n g u a g e )  to i n c l u d e  a d d i t i o n a l  p r o d u c t s  t h i s  i n d u s t r y  
is n o w  s e l l i n g  w h i c h  w e r e  n o t  e v e n  i n  e x i s t e n c e  a t  t h e  t i m e  
t h e  e x e m p t i o n  l a n g u a g e  w a s  o r i g i n a l l y  w r i t t e n  i n t o  t h e  U n i f o r m  
P r o b a t e  C o d e  o v e r  a g u a r t e r  o f  a c e n t u r y  ago.

A d d i t i o n a l l y ,  the C o m m e n t  s e c t i o n  of A r t i c l e  II, P a r t  2, 
s t a r t s  b y  s t a t i n g  t h e  a m e n d m e n t s  h a v e  b e e n  e n d o r s e d  b y  the 
A s s e m b l y  of t h e  N a t i o n a l  A s s o c i a t i o n  of W o m e n  L a w y e r s ,  o n  t h e  
u n a n i m o u s  r e c o m m e n d a t i o n  of its E x e c u t i v e  C o m m i t t e e ,  l e a d s  to 
o n l y  o n e  p o s s i b l e  c o n c l u s i o n .  N a m e l y ,  t h e  i n d u s t r y  m o s t  
a f f e c t e d  b y  the a m e n d m e n t s ,  as w e l l  as t h e  o n e  w i t h  t h e  m o s t  
e x p e r t i s e  c o n c e r n i n g  t h e  s u b j e c t  of  i n s u r a n c e ,  w a s  c o m p l e t e l y  
i g n o r e d  a n d  i n s t e a d  t h e  U n i f o r m  C o m m i s s i o n e r s  t u r n e d  t o  a B a r
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A s s o c i a t i o n  for " e x p e r t  a d v i s e "  in t h e  d r a f t i n g  of the r e v i s e d  
l a n g u a g e .

T h e  l a n g u a g e  in t h e  s a m e  c o m m e n t  s e c t i o n ,  as p r i n t e d  in t h e  
1992 C u m u l a t i v e  A n n u a l  P o c k e t  Part, w e n t  e v e n  f u r t h e r  a n d  
t h a n k e d  t h a t  B a r  A s s o c i a t i o n ,  p l u s  o n e  o t h e r  o r g a n i z a t i o n  for 
its h e l p  in t h e  r e v i s i o n .  L a s t l y ,  a r e p r e s e n t a t i v e  of the 
N a t i o n a l  A s s o c i a t i o n  of W o m e n  L a w y e r s  w a s  on t h e  d r a f t i n g  
c o m m i t t e e  w h i l e  the li f e  i n s u r a n c e  i n d u s t r y  w a s  t o t a l l y  
i g n o r e d .

T h i s  b a c k g r o u n d  s e c t i o n  of th i s  l e t t e r  c a n n o t  b e  c o m p l e t e d  
w i t h o u t  r e s t a t i n g  t h e  fact t h a t  for o v e r  25 years, the U n i f o r m  
P r o b a t e  C o d e  e x c l u d e d  life i n s u r a n c e  p r o d u c t s  f r o m  the p r o b a t e  
e s t a t e  a n d  no o n e  to d a t e  has b e e n  a b l e  to s h o w  t h a t  i n s u r a n c e  
p r o d u c t s  a r e  b e i n g  u s e d  to d e p r i v e  the s u r v i v i n g  s p o u s e  of his 
o r  h e r  " f a i r  share". It w o u l d  s t a n d  to  r e a s o n  t h e  b u r d e n  of 
p r o o f  is u p o n  t h o s e  p e o p l e  w i s h i n g  to  a m e n d  t h e  A r t i c l e  to 
r e m o v e  t h e  e x e m p t i o n  for l i f e  i n s u r a n c e  p r o d u c t s .  If t h e  
a m e n d m e n t s  w e r e  n e e d e d  to c o r r e c t  w i d e s p r e a d  a b u s e s ,  it w o u l d  
s t a n d  t o  r e a s o n  t h a t  t h e r e  w o u l d  b e  a p l e t h o r a  of c a s e  laws 
c i t i n g  a l i t a n y  of a b u s e s  w h i c h  o c c u r r e d  b e c a u s e  p r o d u c t s  
i s s u e d  b y  l i f e  i n s u r a n c e  c o m p a n i e s  h a d  b e e n  u s e d  to d e f e a t  the 
i n t e r e s t s  o f  a s u r v i v i n g  s p o u s e .  W e  a r e  s t i l l  s e a r c h i n g  for 
" t h o s e  s m o k i n g  g u n s "  b u t  h a v e  c o m e  u p  e m p t y  handed.

U p  to t h i s  point, I h a v e  t o u c h e d  o n  t h e  c o m p l e t e  l a c k  of 
c o u r t e s y  t o w a r d s  t h i s  i n d u s t r y  o n  t h e  p a r t  of t h e  U n i f o r m  
C o m m i s s i o n e r s  a n d  t h e  a b s e n c e  of s p e c i f i c  r e a s o n s  w h y  t h e  
i n s u r a n c e  e x e m p t i o n  w a s  e l i m i n a t e d  f r o m  A r t i c l e  II of the 
U n i f o r m  P r o b a t e  Code.

T h e  c r i t i c a l  i s s u e  r e a l l y  is w h e t h e r  t h e  p e r s o n  p u r c h a s i n g  an 
i n s u r a n c e  p o l i c y  is b e t t e r  q u a l i f i e d  to d e t e r m i n e  t h e  
b e n e f i c i a r y  of an i n s u r a n c e  p o l i c y  o r  s h o u l d  t h a t  
d e t e r m i n a t i o n  be l e f t  u p  to an i m p e r s o n a l  c o u r t  or 
g o v e r n m e n t a l  unit. T h a t  r e a l l y  is t h e  c r i t i c a l  i s s u e .

If s o m e o n e  p u r c h a s e s  a n  i n s u r a n c e  p o l i c y ,  s h o u l d  t h e y  h a v e  t h e  
r i g h t  to d e t e r m i n e  w h o  is t o  r e c e i v e  t h e  p o l i c y  p r o c e e d s  or  
s h o u l d  t h a t  d e t e r m i n a t i o n  b e  l e f t  to  a p r o b a t e  c o u r t  j u d g e  
w i t h  no k n o w l e d g e  of t h e  r e a s o n s  m o t i v a t i n g  the p o l i c y o w n e r  to 
p u r c h a s e  t h e  i n s u r a n c e  p r o d u c t  i n i t i a l l y .  F o r  a c o u r t  or  
s t a t e  s t a t u t e  to s u b s t i t u t e  t h e i r  r e a s o n i n g  o r  j u d g e m e n t  in 
p l a c e  of  t h e  o w n e r  of the i n s u r a n c e  p o l i c y  is i n d e e d  q u i t e  
p r e s u m p t u o u s .

C e r t a i n l y  t h e  p e r s o n  b u y i n g  t h e  i n s u r a n c e  p r o d u c t  k n o w s  b e t t e r  
t h a n  a n y o n e  e l s e  t h e  s i t u a t i o n  in h i s  o r  h e r  o w n  f a m ily;
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t h e i r  b u s i n e s s ;  t h e i r  f a v o r i t e  c h a r i t y ;  a n d  e s p e c i a l l y  w h a t  
m o t i v a t e d  t h e  i n s u r e d  to p u r c h a s e  the i n s u r a n c e  policy.

1' w o u l d  n o w  l i k e  t o  g i v e  a l e w  r e a s o n s  w h y  life i n s u r a n c e  
p r o d u c t s  a r e  u n i q u e  a n d  t h e r e f o r e  s h o u l d  n o t  be i n c l u d e d  in 
t h e  p r o b a t e  e s t a t e ,  e x c e p t  in s p e c i f i c  i n s t a n c e s  w h e n  t h e
p o l i c y  o w n e r / i n s u r e r  d e c i d e s  t h a t  h e / s h e  w a n t s  t h o s e  p r o c e e d s
m a d e  p a y a b l e  to t h e  e s t a t e .

(1) T o  t a k e  c a r e  of a spouse.

(2) T o  h e l p  e d u c a t e  c h i l d r e n  of a 1st o r  2 n d  m a r r i a g e .

(3) T o  p r o v i d e  a d o w n  p a y m e n t  o n  a h o m e  for c h i l d r e n  of a 1st
o r  2 n d  m a r r i a g e .

(4) T o  f u n d  a b u y - o u t  a g r e e m e n t  b e t w e e n  t w o  b u s i n e s s  p a r t n e r s .

(5} To p r o v i d e  l i q u i d i t y  for a n  e s t a t e  so p r o b a t e  costs,
e s t a t e  taxes, i n h e r i t a n c e  taxes, e tc., c a n  be p a i d  a n d  
the r e a l  e s t a t e  (farms, o f f i c e  b u i l d i n g s ,  s h o p p i n g  
ren t e r s ,  f a m i l y  home, etc.) in t h e  e s t a t e ,  do  not h a v e  to 
r e  s o l d  w h e n  it is e c o n o m i c a l l y  d i s a d v a n t a g e o u s  to d o  so 
b e c a u s e  t h e  v a l u e  of r e a l  e s t a t e  is down.

(6) T o  p r o v i d e  f o r  t h e  c a r e  i n t o  t h e  f u t u r e  of a child, niece,
n e p h e w ,  y o u n g e r  b r o t h e r  or  s i s t e r ,  etc. w h o  is b r a i n  
i n j u r e d ,  r e t a r d e d ,  or  i n j u r e d  in a n  a c c i d e n t  a n d  w i l l  
n e e d  c o n s t a n t  c a r e  for the r e s t  of t h e i r  n a t u r a l  life, 
a n d  p e r h a p s  t h e  c h i l d ' s  p a r e n t s  w i l l  n e v e r  be a b l e  to 
a c c u m u l a t e  t h e  f u n d s  n e e d e d  to p r o v i d e  for this 
e v e n t u a l i t y  w h i c h  s u r e l y  w i l l  t a k e  p l a c e .

(7) T o  p r o v i d e  for a n  a g e d  p a r e n t  w i t h  A l z h e i m e r  or w h o  is in
a n u r s i n g  home; etc.

o W e  k n o w  of no h o r r o r  s t o r i e s  w h i c h  w o u l d  h a v e  led t h e
U n i f o r m  C o m m i s s i o n e r s  to b e l i e v e  i n s u r a n c e  w a s  p u r c h a s e d  
to d e f r a u d  t h e  s u r v i v i n g  s p o u s e  a n d  h i d e  a s s e t s  f r o m  a 
s u r v i v i n g  s p o u s e .

R e p r e s e n t a t i v e s  f r o m  t h e  U n i f o r m  C o m m i s s i o n e r s  w h o  
m e t  w i t h  t h e  AC L I  T a s k  F o r c e  in e a r l y  J a n u a r y ,  1994,
a c k n o w l e d g e d  t h e y  w e r e  u n a w a r e  of a n y  " h o r r o r
s t o r i e s "  of s u r v i v i n g  s p o u s e s  b e i n g  d e f r a u d e d  of 
t h e i r  " f a i r  s h a r e "  b y  t h e  u s e  of i n s u r a n c e  
b e n e f i c i a r y  d e s i g n a t i o n s ,  b u t  t h e y  s a i d  t h e y  w e r e  
c o n c e r n e d  t h a t  it c o u l d  h a p p e n  s o m e t i m e  in the 
future.
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o T h i s  i n d u s t r y  d i d  not c o n c e r n  i t s e l f  w i t h  the U P C  a f t e r  
t h e  N o n p r o b a t e  T r a n s f e r  A r t i c l e  ( A r t i c l e  VI of t h e  UPC) 
w a s  a m e n d e d  in t h e  l a t e  1 9 8 0 's s i n c e  it c o n t i n u e d  to 
s t a t e  t h a t  i n s u r a n c e  was a n o n p r o b a t e  i t e m  a n d  w a s  n o t  
p a r t  of  t h e  p r o b a t e  e s t a t e  s i n c e  A r t i c l e  II h a d  the 
i n s u r a n c e  e x e m p t i o n  in it.

o B e c a u s e  of the a m e n d m e n t s  to U P C - I I ,  p o l i c y o w n e r s
p u r c h a s i n g  life i n s u r a n c e  for s p e c i f i c  p u r p o s e s  c a n  no 
l o n g e r  b e  a s s u r e d  t h a t  the p o l i c y  p r o c e e d s  w i l l  be 
a v a i l a b l e  to fund w h a t  the p o l i c y o w n e r  o r i g i n a l l y  
i n t e n d e d  t h e  p r o c e e d s  to b e  u s e d  for.

o U n d e r  t h e  l a n g u a g e  of U P C - I I ,  p o l i c y o w n e r s  w h o  c h a n g e  t h e  
b e n e f i c i a r y  d e s i g n a t i o n  w i t h i n  24 m o n t h s  of dea t h ,  e x p o s e  
t h e  p o l i c y  p r o c e e d s  to b e i n g  s w e p t  u p  i n t o  t h e  a u g m e n t e d  
a n d / o r  r e c l a i m a b l e  estate. S o m e  s t a t e s  h a v e  p r o p o s e d  
f u r t h e r  a m e n d m e n t s  to t h e i r  p r o b a t e  c o d e  b y  p r o v i d i n g  
t h a t  e v e n  if a p o w e r  of a p p o i n t m e n t  (the p o w e r  to c h a n g e  
t h e  b e n e f i c i a r y )  is r e t a i n e d  b y  the p o l i c y o w n e r ,  t h a t  is 
s u f f i c i e n t  to b r i n g  t h a t  p o l i c y  u n d e r  t h e  a u g m e n t e d  / 
r e c l a i m a b l e  estate.

o T h e  a m e n d m e n t s  to t h e  U P C  go f u r t h e r  t h a n  e v e n  c o m m u n i t y  
p r o p e r t y  s t a t e s  do  s i n c e  in t h o s e  s t a t e s  p r o p e r t y  o w n e d  
b y  o n e  s p o u s e  p r i o r  to m a r r i a g e ,  r e m a i n s  s e p a r a t e  
p r o p e r t y  d u r i n g  t h e  m a r r i a g e .  In W i s c o n s i n ,  w h i c h  has 
e n a c t e d  t h e  U n i f o r m  C o m m i s s i o n e r ' s  U n i f o r m  M a r i t a l  
P r o p e r t y  Act, if o n e  i n s u r a n c e  p r e m i u m  is p a i d  w i t h  
c o m m i n g l e d  funds, t h a t  p o l i c y  b e c o m e s  " j o i n t  p r o p e r t y "  
r e g a r d l e s s  of w h e t h e r  t h e  p o l i c y  w a s  p u r c h a s e d  a n d / o r  
o w n e d  p r i o r  to t h e  m a r r i a g e .

T h e  n e t  e f f e c t  is to c h a n g e  a s t a t e  e n a c t i n g  U P C - I I  
f r o m  a c o m m o n - l a w  s t a t e  i n t o  a c o m m u n i t y  p r o p e r t y  
s t a t e .  If t h e  s t a t e  w i s h e s  to do so, t h e y  s h o u l d  b e  
u p - f r o n t  a b o u t  it r a t h e r  t h a n  d o i n g  so v i a  t h e  b a c k  
d o o r  b y  a m e n d i n g  its p r o b a t e  code.

o T h e r e  is no d e f i n i t i o n  of " i n s u r a n c e "  in  U P C - I I .

o B e t t e r  p r o t e c t i o n  for i n s u r a n c e  c a r r i e r s  m a k i n g  p a y m e n t s  
a r e  n e e d e d .
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o U P C - I I  is s i l e n t  as to w h o  is r e s p o n s i b l e  for the p a y m e n t  
of i n t e r e s t  w h e n  a n o n - p a y m e n t  o c c urs, a f t e r  a c o m p a n y  
r e c e i v e s  n o t i c e  of a p o s s i b l e  c l a i m  to be m a d e  b y  t h e  
s u r v i v i n g  s p o use, b u t  b e f o r e  t h e  e l e c t i o n  is a c t u a l l y  
m a d e .

S e v e r a l  s t a t e  s t a t u t e s  r e q u i r e  a c l a i m  p a y m e n t  be 
m a d e  w i t h i n  30 days. If t h a t  is n o t  done, t h e  
c u r r e n t  r a t e  of i n t e r e s t  p a i d  b y  a c o m p a n y  s t o p s  a n d  
a p e n a l t y  i n t e r e s t  r a t e  c o m m e n c e s ,  s u c h  as 12%, 14% 
o r  e v e n  18% p e r  annum. T h e  i s s u e  is: W h o  is
r e s p o n s i b l e  for the h i g h e r  i n t e r e s t  p a y m e n t  w h i c h  is 
c a u s e d  b y  t h e  t i m e  d e l a y  in p a y m e n t  of b e n e f i t s ?

a. T h e  c o m p a n y ?  M o s t  s t a t u t e s  m a k e  it a 
r e s p o n s i b i l i t y  of the c o m p a n y .  Y e t  the 
c o m p a n y  is in t h e  p o s i t i o n  w h e r e  it w a n t s  
to p a y  t h e  b e n e f i t s  b u t  c a n n o t  b e c a u s e  of 
th e  e l e c t i o n  n o t i c e  r e c e i v e d  of a p o s s i b l e  
a d v e r s e  claim.

b. T h e  s u r v i v i n g  s p o u s e  w h o  f i r s t  s e r v e d  
n o t i c e  t h a t  he o r  she w a n t s  to k e e p  t h e i r  
o p t i o n s  o p e n  b e f o r e  d e c i d i n g  w h e t h e r  to 
t a k e  u n d e r  t h e  w i l l  o r  u n d e r  the laws of 
i n t e s t a c y ?

c. Is the i n s u r a n c e  c o m p a n y  p r o t e c t e d  b y  
p a y i n g  the p r o c e e d s  i n t o  the p r o b a t e  c o u r t  
a n d  w a l k i n g  a w a y  at t h a t  p o i n t ?  N o  o n e  
k n o w s .

d. W h a t  a b o u t  a c l a i m  f r o m  t h e  p o l i c y
b e n e f i c i a r y  w h o  is n o t  p a i d  t h e  p o l i c y
b e n e f i t s  as c o n t r a c t e d  f o r  in the p o l i c y ?

e. W h a t  if t h e  b e n e f i c i a r y  d e m a n d s  p a y m e n t
e v e n  if the n o t i c e  w a s  r e c e i v e d ?

o T h e  a u g m e n t e d  e s t a t e  s e c t i o n  c o n t a i n s  a p r o v i s i o n  s t a t i n g  
if fu l l  c o n s i d e r a t i o n  w a s  r e c e i v e d  for a p i e c e  of r e a l  
p r o p e r t y  o r  i n s u r a n c e  w h i c h  w a s  t r a n s f e r r e d  w i t h i n  24 
m o n t h s  of t h e  d e a t h  of t h e  o w n e r ,  t h a t  p r o p e r t y ,  r e a l  or 
p e r s o n a l ,  d o e s  n o t  b e c o m e  p a r t  of t h e  a u g m e n t e d  e s t a t e .

So a r i s e s  t h e  i s s u e  of t h e  "a d e q u a c y  of c o n s i d e r a t i o n " 
w h i c h  m a y  c a u s e  p r o b l e m s  f o r  e i t h e r  a n  i n s u r a n c e  c o m p a n y  
o r  a p u r c h a s e r  of r e a l  p r o p e r t y .  B o t h  w o u l d  b e  l e f t  
s u b j e c t  to a f u t u r e  c l a i m  b y  t h e  s u r v i v i n g  s p o u s e
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a l l e g i n g  no c o n s i d e r a t i o n  w a s  r e c e i v e d  b y  the d e c e a s e d  
s p o use.

In t h e  c a s e  of an i n s u r a n c e  p o l i c y ,  t h e  a l l i g a t i o n  w o u l d  
be t h a t  the b e n e f i c i a r y  of t h e  p o l i c y  d i d  n o t  g i v e  fu l l  
c o n s i d e r a t i o n  to t h e  d e c e a s e d  s p o u s e  w h e n  the c h a n g e  o f  
b e n e f i c i a r y  was m a de. So, too, in t h e  b a s e  of the 
p u r c h a s e r  of real e s t ate, t h e  s a m e  " i n a d e q u a c y  of 
c o n s i d e r a t i o n "  a l l i g a t i o n  w o u l d  b e  m a d e  c o n c e r n i n g  w h a t  
the p u r c h a s e r  of t h e  re a l  p r o p e r t y  p a i d  t h e  d e c e a s e d  
s p o u s e .

So b o t h  the i n s u r a n c e  c o m p a n y  a n d  the p u r c h a s e r  of t h e  
r e a l  p r o p e r t y  w o u l d  b e  c a l l e d  o n  to p a y  t h e  p o l i c y  
p r o c e e d s  a n d / o r  r e t u r n  the r e a l  e s t a t e  b a c k  to the e s t a t e  
of t h e  d e c e a s e d  s p o u s e .

T h e  i n s u r a n c e  c o m p a n y  t h e n  is le f t  in t h e  p o s i t i o n  of 
r e q u e s t i n g  a r e t u r n  of the f u n d s  f r o m  t h e  b e n e f i c i a r y  to 
w h i c h  it  o r i g i n a l l y  p a i d  t h e  p o l i c y  p r o c e e d s  to.

In t h e  c a s e  of a p u r c h a s e r  of r e a l  e s t a t e ,  the r e c o u r s e  a 
b u y e r  w o u l d  h a v e  m a y  b e  a c a u s e  of a c t i o n  a g a i n s t  t h e  
e s t a t e  of the d e c e a s e d  s p o u s e  s i n c e  t h e  p u r c h a s e r  of t h e  
real e s t a t e  has n o w  b e e n  c a l l e d  u p o n  t o  p a y  t w i c e  f o r  t h e  
s a m e  p r o p e r t y .

Thus, t h e  i n s u r a n c e  c o m p a n y  w i l l  h a v e  b e e n  i n v o l v e d  i n  an  
a d d i t i o n a l  l a w s u i t  a n d  m a y  b e  f o r c e d  to p a y  t h e  p o l i c y  
p r o c e e d s  out a s e c o n d  time. If it was r e a l  p r o p e r t y  
i n v o l v e d  in the l a w s u i t ,  t h e  i n n o c e n t  p u r c h a s e r  f r o m  t h e  
d e c e a s e d  s p o u s e  w o u l d  b e  f o r c e d  t o  p r o v e  t h a t  " full 
c o n s i d e r a t i o n " w a s  p a i d  for t h e  r e a l  e s t a t e  w h e n  it w a s  
p u r c h a s e d  from t h e  d e c e a s e d  s p o u s e .  A g a i n  t h a t  p u r c h a s e r  
or his c o m p a n y  w i l l  h a v e  b e e n  d r a g g e d  i n t o  a l a w s u i t  w h e n  
it n e v e r  i m a g i n e d  it w o u l d  b e  i n v o l v e d  i n  s u c h  a th i n g .

o T h e  i n s u r a n c e  i n d u s t r y  w i l l  e n d  u p  w i t h  m a n y  m o r e  i n t e r­
p l e a d e r  a c t i o n s  ( e x p a n d e d  l i t i g a t i o n  ) b e c a u s e  t h e  
a u g m e n t e d  e s t a t e  l a n g u a g e  i n c l u d e s  i n s u r a n c e  p r o d u c t s .
T h e  i n s u r a n c e  c o m p a n y ' s  c o s t  of o p e r a t i o n s  w i l l  i n c r e a s e ,  
as w e l l  as b e i n g  f a c e d  w i t h  a s e v e r e  p u b l i c  r e l a t i o n s  
p r o b l e m  —  b e i n g  p u l l e d  i n t o  t h e  m i d d l e  of a " f a m i l y  
f i g h t " .

o T h e  p u r c h a s e r  of i n s u r a n c e  p r o d u c t s  d e s i g n a t e s  t h e
b e n e f i c i a r y  of a l i f e  i n s u r a n c e  p o l i c y  o r  a n  a n n u i t y .  
T h a t  i n d i c a t i o n  c o u l d n ' t  b e  a n y  c l e a r e r .  H o w e v e r ,  u n d e r
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U P C - I I ,  t h e  w i s h e s  a n d  d e s i r e s  of  the p o l i c y  p u r c h a s e r  
cjre s e c o n d a r y  a n d  t h e  p a r t y  n a m e d  as the b e n e f i c i a r y  m a y  
r a v e r  r e c e i v e d  the p o l i c y  p r o c e e d s .  B a s e d  u p o n  the 
e s t a t e  s i t u a t i o n ,  the l a n g u a g e  o f  U P C - I I  m a y  d i r e c t  the 
p o l i c y  p r o c e e d s  be p a y a b l e  to t h e  estate. T h i s  m a k e s  the 
p r o c e e d s  a v a i l a b l e  for the s u r v i v i n g  s p o u s e  w h e n  the 
p u r c h a s e r  n e v e r  i n t e n d e d  for th i s  to t a k e  place.

o T h e  A n t i l a p s e  P r o v i s i o n s  of U P C - I I  w o u l d  a p p l y  to li f e  
i n s u r a n c e  p o l i c i e s  a n d  s i m i l a r  g o v e r n i n g  i n s t r u m e n t s  a n d  
s p e c i f i c a l l y  to the l a n g u a g e  u s e d  in the b e n e f i c i a r y  
d e s i g n a t i o n  of t h e  p o l i c y .  W i t h  i n s u r a n c e  p o l i c i e s  b e i n g  
s u b j e c t  to t h e  p r o b a t e  code, t h e  b e n e f i c i a r y  d e s i g n a t i o n  
l a n g u a g e  w o u l d  h a v e  to b e  r e v i e w e d  in l i g h t  of t h e  s t a t e ’s 
a n t i l a p s e  p r o v i s i o n s .  W h e n  l i f e  i n s u r a n c e  p r o d u c t s  w e r e  not 
i n c l u d e d  in t h e  p r o b a t e  estate, th i s  p r o b l e m  d i d  n o t  exist.

o It a p p e a r s  th a t  the d r a f t e r s  of U P C - I I  h a d  a c o n c e r n  w i t h  
-h e  i n s u r a n c e  d e s i g n a t i o n  l a n g u a g e  of m a n y  i n s u r a n c e  
r o l i c i e s .  T h e  U n i f o r m  C o m m i s s i o n e r s  a l l e g e  t h a t  s o m e  of 
— e p o l i c y  b e n e f i c i a r y  d e s i g n a t i o n  l a n g u a g e  w o r k s  to 
r r s i n h e r i t  a li n e  of d e s c e n t  b e c a u s e  the p e r s o n ' s  l i n e a l  
d e s c e n d e n t  f a i l e d  to s u r v i v e  t h e  insured. A g a i n ,  if 
i n s u r a n c e  p r o d u c t s  w e r e  o n l y  s u b j e c t  to A r t i c l e  VI (the 
n o n p r o b a t e  t r a n s f e r  s e c t i o n  of U P C ) ,  m a n y  of t h e  a b o v e  
p r o b l e m s  w o u l d  not exist.

o I n s u r a n c e  p r o c e e d s  g e n e r a l l y  a r e  p a i d  to the b e n e f i c i a r y  
s h o r t l y  a f t e r  the d e a t h  of t h e  n a m e d  i n sured, u s u a l l y  
w i t h i n  a w e e k  o r  t w o  of t h e  d a t e  of death. A n  i n s u r a n c e  
c o m p a n y  u s u a l l y  r e q u i r e s  a c e r t i f i e d  c o p y  of the D e a t h  
C e r t i f i c a t e  and, in s o m e  i n s t a n c e s ,  a c o m p l e t e d  p r o o f  of 
loss form. A f t e r  the i n s u r a n c e  c o m p a n y  r e c e i v e s  t h a t  
i n f o r m a t i o n ,  t h e  f unds a r e  d i s t r i b u t e d  in a c c o r d a n c e  w i t h  
th e  w i s h e s  of the p o l i c y o w n e r  as r e f l e c t e d  in his o r  h e r  
b e n e f i c i a r y  d e s i g n a t i o n  a n d  t h e  r e c o r d s  of t h e  i n s u r a n c e  
c o m p a n y .  T h e  funds c a n  b e  w i r e  t r a n s f e r r e d  t o  e x p e d i t e  
t h e  d i s t r i b u t i o n  r a t h e r  t h a n  t a k i n g  24 o r  48 h o u r s  b y  
U.S. Mail.

B u t  w h e n  a l a r g e  p o l i c y  p a y m e n t  is i n v o l v e d  in a 
s t a t e  w h e r e  U P C - I I  is in e f f e c t ,  an i n s u r a n c e  
c o m p a n y  m a y  w i s h  to  p r o t e c t  i t s e l f  f r o m  a f u t u r e  
l a w s u i t  by  a b e n e f i c i a r y  w h o  h a d  to r e t u r n  to t h e  
e s t a t e ,  p a r t  o r  a l l  of t h e  p o l i c y  p r o c e e d s .  T h e  
c o m p a n y  c o u l d  r e q u i r e  t h e  s u r v i v i n g  s p o u ?” to 
c o n s e n t  to t h e  p a y m e n t  to t h e  b e n e f i c i a r ^  e v e n
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t h o u g h  he o r  s h e  is n o t  a b e n e f i c i a r y  u n d e r  t h e  
po l i c y .  T h i s  is b e c a u s e  t h e  i n s u r a n c e  c o m p a n y  m a y  
f e a r  t h a t  it c o u l d  b e  h e l d  r e s p o n s i b l e  for n o t  
f o r e w a r n i n g  t h e  p o l i c y o w n e r  a n d / o r  s p o u s e  of the 
p o l i c y o w n e r  t h a t  a n y  s u c h  b e n e f i c i a r y  c h a n g e s  m a d e  
w i t h i n  24 m o n t h s  of d e a t h  c o u l d  r e s u l t  i n  a d e m a n d  
f o r  a r e t u r n  of s o m e  o r  all of t h e  p o l i c y  p r o c e e d s .

o U P C - I I  p r o v i d e s  for a u t o m a t i c  t e r m i n a t i o n  of a b e n e f i c i a r y
u p o n  d i v o r c e .  If t h e  p o l i c y o w n e r  is n o t  a w a r e  of t h i s  
p r o v i s i o n  in the s t a t e  p r o b a t e  law, it w i l l  a f f e c t  h o w  he 
o r  s h e  w o u l d  l i k e  t h e  p o l i c y  p r o c e e d s  to b e  d i s t r i b u t e d .
If t h e  p o l i c y o w n e r  m o v e s  to  a n o t h e r  s t a t e  w i t h  t h i s  
p r o v i s i o n  a n d  is u n a w a r e  of its c o n s e q u e n c e s ,  w h a t  w o u l d  
be t h e  r e s u l t ?

o W h a t  a b o u t  p a s s i n g  d o w n  t h e  f a m i l y  fa r m  to t h e  n e x t
g e n e r a t i o n ?  T h a t  s h o u l d  b e  c o n s i d e r e d .  If t h e  f a r m  has 
c o m e  d o w n  t h r o u g h  t h e  " f a t h e r ' s  line"; he d i e s  b e f o r e  
his s p o u s e ;  a n d  t h e n  t h e  s p o u s e  r e m a r r i e s .  S o m e t h i n g  
n e w  m u s t  be f a c t o r e d  in.

D o e s  t h e  n e w  h u s b a n d ,  if he is m a r r i e d  to t h e  w i d o w  
fo r  m o r e  t h a n  15 y e a r s ,  h a v e  a r i g h t  to 50% of the 
f a r m  his w i f e  i n h e r i t e d  f r o m  h e r  f i r s t  h u s b a n d ?
W h a t  r i g h t s  d o  t h e  c h i l d r e n  of the f i r s t  m a r r i a g e  
h a v e ?  If t h e  i n t e n t i o n  of t h e  g r a n d p a r e n t s  (the 
f i r s t  f a t h e r ' s  p a r e n t s )  as w e l l  as t h e  d e c e a s e d  
h u s b a n d  a n d  t h e  s u r v i v i n g  w i f e  w a s  t h a t  the 
s u r v i v i n g  s p o u s e  (wife) w o u l d  h a v e  t h e  f a r m  u n t i l  
s h e  r e t i r e d  a n d  t h e y  t h e i r  c h i l d r e n  w o u l d  i n h e r i t ,  
w h a t  h a p p e n s  n o w ?

W h e r e  is t h e  e q u i t y  in t h i s  s i t u a t i o n  if t h e  2 n d  
h u s b a n d  n o w  s t a n d s  to  i n h e r i t  p a r t  of t h a t  f a r m ?  
U P C - I I  m a k e s  it m u c h  m o r e  d i f f i c u l t  t o  p a s s  t h e  f a r m  
d o w n  to t h e  " p r o p e r "  l i n e a l  d e s c e n d a n t s  w i t h o u t  m o r e  
e s t a t e  p l a n n i n g  a n d  m a n y  t i m e s  t h a t  is n o w  d o n e  w i t h  
y o u n g  c o u p l e s .

T h e s e  a r e  j u s t  s o m e  of t h e  c o n c e r n s  t h e  l i f e  i n s u r a n c e  i n d u s t r y  
has. No a t t e m p t  to p l a c e  t h e m  in  o r d e r  of  " s t r e n g t h  of 
a r g u m e n t "  ( with b e t t e r  a r g u m e n t s  b e i n g  l i s t e d  f i r s t ) . I just 
l i s t e d  t h e m  as t h e y  o c c u r r e d  to me.

It is i m p o r t a n t  t o  n o t e  t h a t  a l l  o f  t h e  c o n c e r n s  e x p r e s s e d  
a b o v e  n e v e r  n e e d  t o  a r i s e  e x c e p t  f o r  t h e  i n c o r p o r a t i o n  of 
U P C - I I  i n t o  t h e  A l a s k a n  p r o b a t e  code.
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There are two final points I would like to make. During 1994, 
in th- states where we were notified that UPC-II language was 
bein' ronsidered, the bill was stopped or amended. This took 
p.?̂ _rr_ in Colorado, Indiana, Mississippi, Tennessee, Washington 
ziz.u your own state.

In Arizona, the new definition language of UPC-II was 
included. Our retained counsel in that state, whose firm has 
a probate practice, assured us that the bill amending the 
probate code did not affect insurance because insurance, in 
that state, is still not considered a probate item.

In enacting the amendments contained in UPC-II, North Dakota 
is further down the road than Alaska. It has already enacted 
the amendments contained in UPC-II. The new law does not take 
effect until July 1, 1995, however this summer a legislative
study committee took another look at the 1993 enactment and no 
one on the committee could remember anyone testifying in favor 
or ir. opposition to that piece of legislation.

Ir 1J-3, the legislature was told the state bar association was 
Lr. cirport of the legislation; there was no opposition; and 
it a model act approved by the Uniform Commissioners and
the rim n Bar Association. So that is how it appeared to 
the legislature -- that passage of this bill put them on the 
side of the angels.

Once the life insurance industry raised some of the above 
issues in the North Dakota legislative study committee, the 
members of that committee developed some real concerns as to 
what had been enacted. The bottom line is what was passed in 
1993 will receive another look in 1995.

During the summer study, several interesting things occurred. 
The former North Dakota Attorney General expressed a concern 
that the surviving spouses could end up with 70% or 80% of the 
entire estate unless the amendments to UPC-II remained.

He arrived at that conclusion by saying the surviving spouse 
could get all the insurance (as the beneficiary on the 
insurance policy), and then decide to take against the will 
and get 50% of the remaining assets. Hu didn't testify —  he 
had to attend a funeral of a state employee.

Of course aised could have been easily solved
by a sho lie current probate code to provide
that wha „g spouse received via a nonprobate
transfer policy, trust, pension plan, annuity
policy, 3* plan, disability plan, etc.), would reduce
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the total amount or percentage the surviving spouse was 
entitled to under the laws of intestacy.

That would have handled the problem (to limit the surviving 
spouse, married more than 15 years, to a maximum of 50% of all 
assets the deceased spouse had) without including insurance in 
the probate estate.

In addition, two letters were received by the North Dakota 
legislative study committee from lawyers practicing law in 
North Dakota. They pointed out some concerns with House Bill 
1111 (and by reference, the amended language of UPC-II).

A letter from bharon M. Reis, of the law firm of Shaft, Reis, 
Shaft & Sogard, listed several problem areas. One gave the 
example of three North Dakota attorneys, working with the same 
fact situation, computed the amount of the augmented estate 
the surviving spouse was entitled to. All three reached a 
different final figure.

The letter went on to say that the definition of 
"representation" and the antilapse provisions create possible 
problems since all existing wills, life insurance policy 
beneficiaries, and other beneficiary designations would need 
to be reviewed to see if they fulfilled the intent of the 
clients.

This procedure would be costly, time-consuming, and a bit 
difficult to explain the rationale of the necessity of such a 

• review and billing to the client.

^ The other letter from Michael S. MeIntea of the Mclntee Law 
s Firm pointed out that the 1993 North Dakota enactment (House 
} Bill llll) had given him some cause for concern. It pertained 
| to certain rights to the elective shares under the augmented 
£ estate when a Prenuptial Agreement was being considered, and 
i the other concerns children born during the marriage of the 
|testator to the biological mother of the child. Both of the 
iconcerns are very technical.

fa believe we can all agree t.'.at the surviving spouse should be 
protected, but many question whether the surviving spouse 
should be "canonized" and protected to the detriment of the 
Insurance policy beneficiary and all the other estate 
Ienefir>4 -•jies.
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Believe it or not, I have tried to keep this as short as 
possih'e and to the point. But as you are aware, this subject 
is c ce technical. I hope this explains the concerns this 
ir\- ,^ry has with UPC-II.

cc: Eugene L. Copeland, Esq.
Alicia Cordova, Esq.
John L. George, Esq. 
William Scher, NALU
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ciizaoem j. Bvrne Counsel
June 6, 1994

Thomas J. Moyer
Vico President. & General Counsel 
Jackson National Life Ins. Co.
5901 Executive Drive 
Lansing, MI 48911

Dear Tom:

The uniform Probate code (UPC) was approved by the National 
Conference of Commissioners on Uniform State Laws, and by the 
American Bar Association in August 1969. After approval and 
promulgation of the Code in 1969, the National Conference of 
Commissioners on Uniform State Laws and the Real Property, Probate 
and Trust Law Section of the American Bar Association formed the 
Joint Editorial Board composed of five commissioners and five 
representatives of the ABA Section. Since the Fall of 1971, the 
Board has monitored the legal literature concerning the Code and has 
studied ways of strengthening and improving the Code. As changes 
and corrections were considered and approved by the Board, the test 
was revised and approved.

For the past 25 years, Article II (Intestate Succession and 
Wills), Uniform Probate Code, contained an exclusion for insurance 
related products. Specifically it stated:

"Nothing herein shall cause to be included in the augmented
estate any life insurance, accident insurance, joint annuity, or
pension payable to a person other than the surviving spouse."
(Page 76, Volume 8, UPC, 1983).

In 1991, Article II, UPC was amended by striking this insurance 
exclusion. UPC-II (the 1991 or current edition) now includes 
insurance products as part of the Augmented and Reclaimable Estate.

With the 1991 amendments, the Comment following Section 2-202, 
UPC-II, stated that the augmented estate was redesigned to include 
life insurance a decedent purchased, naming someone other than the 
surviving spouse as the beneficiary.
(Page 96, Volume 8, UPC, 1993 Cumulative Annual Pocket Part).

The redesigned elective - share system included these types of 
insurance policies in the augmented estate and as part of the
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decedent’s reclaimable estate under Section 2-202(b)(2). In 
addition, the definition of "payor1* now includes an insurer.

ACLI opposes the 1991 amendments because they reflect a 180 
degree turn in philosophy concerning insurance being included in the 
augmented and/or reclaimable estate. The current language in 
Article II, UPC-II, affecting insurance is predicated upon a 
philosophy that the pre-1990 language in UPC-I could have been used 
to deplete the estate and reduce the surviving spouse’s elective - 
share entitlement. W© are still searching for examples where 
insurance was used to defeat the interests of a surviving spouse.

The insurance industry had no problem with the change in 
philosophy so long as insurance was not included in the probate 
estate. However, UPC-II containing the 1991 amendments removed the 
insurance exemption and left our products subject to the probate 
laws of 50 different jurisdictions if the most recent changes to the 
UPC were enacted in all 50 states.

Eight states (Alaska, Colorado, Hawaii, Idaho, Maine, Minnesota, 
Nebraska and Utah) have enacted the augmented estate provisions of 
UPC-I, or a version of it incorporating the life insurance exemption.

Of the 15 states enacting parts of UPC-I, seven states (Alaska, 
CoJ .rado, Hawaii, Maine, Minnesota, Nebraska and Utah) included the 
aug»"tnted estate language but it was the pre-1990 language excluding 
insurance from the augmented estate. In 1986, Minnesota struck the 
life nsurance exemption language from its probate code. In 1992 
West Virginia and in 1993 Montana and North Dakota enacted UPC-II 
(including insurance in the probate estate).

The 1991 amendments to the UPC (UPC-II) provide no protection 
for the beneficiary of an insurance policy who is not the surviving 
spouse and receives the policy proceeds as the beneficiary named in 
the policy. The surviving spouse, if electing (up to 9 months 
later) to take against the will, can force the beneficiary of the 
insurance policy to "return some or all of the policy proceeds to 
the reclaimable estate" even though that beneficiary never was aware 
that there would be a claim filed on those funds by the surviving 
spouse at a later date.

Another point of information is that Article VI (the Nonprobate 
Transfer Article), UPC was not changed by the 1991 amendments so the 
Article continues to provide that insurance is a nonprobate transfer 
item and not considered within the probate estate. In all 
likelihood if Article II amendments are proposed, the language of 
Article VI will not be because they are diametrically opposed.
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„„,.I hof>8 î'la has answered any questions you may have had 

P?easendS9n « ehe2L£ofm ?tobate c°da a"<* its recent amendments 

questions or concerns8 contact me 1£ V°“ have any further

- Sincerely/

Elizabeth J, Byrne

EJB/vmj . .“! ■ .
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Art Peterson, Esq.
Dillon & Findley 
350 N. Franklin 
Juneauf 
Alaska 
99801

Dear Counselor:

RE: ACLI’s concern with the Uniform Probate Code (UPC-II)

This is in reply to my tela-conference call of yes .erday to 
your office. With me was Alicia Cordova, Esq. our Legislative 
director responsible for Alaska. You suggested, because of 
time constraints that we should send you our concerns about 
UPC-II. So that is what we are now doing.

A3 you will recall, I told you that changes to the Uniform 
Probate Code, usually referred to as UPC-II, could not be
supported by this industry, and we will be opposing efforts in 
the various states to amend their probate code to incorporate 
the amendments made to the UPC, commonly known as UPC-II. We 
wanted to inform you as a courtesy so that when amendments to 
your state's probate code are proposed, if they are the
language of UPC-II, this organization will be in opposition. 
Thus this letter probably could be considered a notification 
to you on the position of the life insurance industry.

The American Council of Life Insurance represents more than
650 life and health insurance member companies doing business
in the United States and Canada. These companies account for 
over 92 percent of all the ordinary life and health insurance 
sold in these countries.

Let me start with a little background on how the life
insurance industry became involved in the probate code and the 
Uniform Commissioners. Ever since 1969, when the Uniform
Commissioners approved and promulgated the Uniform Act, and 
the American Bar Association House of D e l e g a t e s  s u p p o r t e d  its 
enactment, the Model Act has been in effect.

Section 2-202 (Augmented Estate) had a one sentence exception
for most insurance products. That sentence read as follows:

SENT BY = ACL I
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"Nothing herein shall c a u s e  to b e  
included in the a u g m e n t e d  e s t a t e  any 
life insurance, a c c i d e n t  insurance, 
joint annuity, o r  p e n s i o n  p a y a b l e  
to a p erson o t h e r  t h a n  t h e  s u r v i v i n g  
s p o u s e .”

Having that exception, or carve-out, in the uniform act,
continue to allow insurance proceeds to be distributed outside 
the probate estate (unless the beneficiary of the policy was 
the estate of the insured), This is how it had been done for 
over 200 years.

Then in the late 1.980’s, Article VI (the nonprobate transfer 
article) came under review. This organization was alerted to 
the fact that amendments to . that Article were under 
consideration. The ACLI Legislative Committee formed a Task 
Force to coordinate this industry's response to any amendments 
which were to be proposed.

Representatives of the ACLI Task Force as well as other
organizations testified before the Article VI Drafting 
Committee. At that time, the Drafting Committee was chaired 
by one of Ed Wright's younger partners. You will recall Ed
Wright was from Little Rock, Arkansas and had been President
of the American Bar Association.

Representatives of this organization were informed by the 
Drafting Committee that their testimony would be considered 
and in closing, our spokesman asked that this organization 
(the ACLI) be kept informed of any proposals in the future, 
which would have an effect upon how this industry did its 
business. These assurances were given to our spokesman and 
changes were made to Article VI, but Section 101 (formerly 
Section 6-201) of the original Uniform Probate Code) continued 
to provide that "...an insurance p o l i c y ...custodial agreement, 
deposit agreement, compensation, plan, pension plan, individual 
retirement plan, employee benefit plan,...or other written 
instrument of a similar nature is (was) nontestamentary."

The "Comment" section following Article VI, Part 1, Section 
6-101, as printed in the 1993 Cumulative Annual Pocket Part, 
discussed the fact that most courts had held that certain 
specific types of transactions have been held to be 
testamentary and so the courts usually invalidated them 
because they had not been executed in accordance with the 
statute of wills. It further stated that these same courts 
for years had upheld beneficiary designations of life 
insurance contracts. The "Comment" said the "drafters of the 
original Uniform Probate Code declared they were unable to
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identify policy reasons for continuing to treat these varied 
arrangements as testamentary.

Also in the "Comment,'.1,...is this statement, "The sole purpose of 
this section is to prevent the transfer authorized here from 
being treated as testamentary."

So you can see that when the re-write of Article VI of the UPC 
was completed, insurance and insurance related products still 
were considered nontestamentary.. in nature and would continue 
to be handled outside ..the probate, estate.

Now we move forward to the years 1990 and 1991. A Uniform 
Commissioner1 s UPC Drafting Committee 'amended, as far as the 
life insurance industry is concerned, Article II and more 
specifically. Part- 2 entitled ^"Elective Share of Surviving 
Spouse". This was after 'the - Uniform Commissioners had 
approved the amendments at its Annual Meetings and the 
American Bar Association's House of Delegates did likewise. 
Thus, was born UPC-II.

The ACLI never knew this Article was revised or even that a 
revision was being considered. The ACLI only learned about 
its existence in late 1993 after North Dakota House Bill 1111 
was on the Governor's desk awaiting his signature.

The fact that the re-write of this Article removed this 
industry's exemption and we were never even given the courtesy 
of notification (when we had been assured only a few years 
before that we would be kept informed), certainly upset many 
within the life insurance industry. It is almost as if the 
drafters of the amendments were operating in a vacuum.

If we had been given the opportunity to testify before the UPC 
drafting committee, this industry would have argued for the 
continued exclusion of insurance issued products plus a 
broadening of the insurance exemption In Article II (using 
UPC-I language) to include additional products this industry 
is now selling which were not ever-^ in existence a t " the "time 
the exemption language was originally written into the Uniform 
Probate Code over a quarter of a century ago.

Additionally, the Comment section of Article II, Part 2, 
starts by stating the amendments have been endorsed by the 
Assembly of the National Association of VJomen Lawyers, on the 
unanimous recommendation of its Executive Committee, leads to 
only one possible conclusion. Namely, the industry most 
affected by the amendments, as well as the one with the most 
expertise concerning the subject of insurance, was completely 
ignored and instead the Uniform Commissioners turned to a Bar
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Association for "expert advise" in the drc.fting of the revised 
language.

The language in the same comment section, as printed in the 
1992 Cumulative Annual Pocket Part, wont even further and 
thanked that Bar Association, plus one other organization for 
its help in the revision. Lastly, a representative of the 
National Association of Women Lawyers was on the drafting 
committee while the life insurance industry was totally 
ignored. - • —  '* * ’ ; •

This background section of this letter cannot be completed 
without restating the fact that for over 2.5 years, the Uniform 
Probate Code excluded life insurance products from the probate 
estate and no one to date has been able to show that insurance 
products are being used to deprive the surviving spouse of his 
or her "fair share".' It would stand to reason the burden of 
proof is upon those people wishing to amend the Article to 
remove the exemption for life insurance products. If the 
amendments were needed to correct widespread abuses, it would 
stand to reason that there would be a plethora of case laws 
citing a litany of abuses which occurred because products 
issued by life insurance companies had been used to defeat the 
interests of a surviving spouse. We are still searching for 
"those smoking guns" but have come up empty handed.

Up to this point, I have touched on the complete lack of 
courtesy towards this industry on the part of the Uniform 
Commissioners and the absence of specific reasons why the 
insurance exemption was eliminated from Article II of the 
Uniform Probate Code.

The critical issue really is whether the person purchasing an 
insurance policy is better qualified to determine the 
beneficiary of an insurance policy or should than 
determination be left up to an impersonal court or 
governmental unit. That really Is the critical issue.

- If"someone purchases an insurance policy, should they have the 
right to determine who is to receive the- policy proceeds or 
should that determination be left to a probate court judge 
with no knowledge of the reasons motivating the policyowner to 
purchase the insurance product initially. For a court or 
state statute to substitute their reasoning or judgement in 
place of the owner of the insurance policy is indeed quite 
presumptuous.

Certainly the person buying the insurance product knows better 
than anyone else the situation in his or her own family;
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their business; their favorite charity; and especially what 
motivated the insured to purchase the insurance policy.

I would now like to give a few reasons why life Insurance 
products are unique and therefore should not be included in 
the probate estate, except in specific instances when the
policy owner/insurer decides that he/she wants those pr- ceeds
made payable to the estate.

(1) To take care of a spouse.

(2) To help educate children of a 1st or 2nd marriage.

(3) To provide a down payment on a home for children of a 1st 
or 2nd marriage. ’ "

(4) To fund a buy-out agreement between two business partners.

(5) To provide liquidity for an estate so probate costs, 
estate taxes, inheritance taxes, etc., can be paid and 
the real estate (farms, office buildings, shopping 
centers, family home, etc.) in the estate, do not have to 
be sold when it is economically disadvantageous to do so 
because the value of real estate is down.

(6) To provide for the care into the future of a child, niece, 
nephew, younger brother or sister, etc. who is brain 
injured, retarded, or injured in an accident and will 
need constant care for the rest of their natural life, 
and perhaps the child's parents will never be able to 
accumulate the funds needed to provide for this 
eventuality which surely will take place.

(7) To provide for an aged parent with Alzheimer or who is in 
a nursing home; etc.

o We know of no horror stories which would have led the
Uniform Commissionars tc believe insurance was purchased 
to defraud the surviving spouse and hide assets from a 
surviving spouse.

Representatives from the Uniform Commissioners who 
met with the ACLI Task Force in early January, 1S94, 
acknowledged they were unaware of any "horror 
stories" of surviving spouses being defrauded of 
their "fair share" by the use of insurance 
beneficiary designations, but they said they were 
concerned that it could happen sometime in the 
future.
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o This industry did not concern itself with the UPC after 
the Nonprobate Transfer Article (Article VI of the UPC) 
was amended in the late 1900's since it continued to 
state that insurance was a nonprobate item and was not 
part of the probate estate since Article II had the 
insurance exemption in it.

o Because of the amendments to UPC-II, policyowners
purchasing life insurance for specific purposes can no 
longer be assured that the policy proceeds will be 
available to fund what the policyowner originally 
intended the proceeds to be used for.

o Under the language of UPC-II, policyowners who change the 
beneficiary designation within 24 months of death, expose 
the policy proceeds to being swept up into the augmented 
and/or reclaimable estate. Some states have proposed 
further amendments to their probate code by providing 
that even if a power of appointment (the power to change 
the beneficiary) is retained by the policyowner, that Is 
sufficient to bring that policy under the augmented / 
reclaimable estate.

o The amendments to the UPC go further than even community 
property states do since in those states property owned 
by one spouse prior to marriage, remains separate 
property during the marriage. In Wisconsin, which has 
enacted the Uniform Commissioner's Uniform Marital 
Property Act, if one insurance premium is paid with 
commingled funds, that policy becomes "joint property" 
regardless of whether the policy was purchased and/or 
owned prior to the marriage.

The net effect is to change a state enacting UPC-II 
from a common~iaw state into a community property 
state, if the state wishes to do so, they should be 
up-front about it rather than doing so via the back 
door by amending its probate code.

o There is no definition of "insurance" in UPC-II.

o Better protection for insurance carriers making payments 
are needed.
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o UPC-II is silent as to who is responsible for the payment 
of interest when a non-payment occurs, after a company 
receives notice of a possible claim to be made by the 
surviving spouse, but before the election is actually 
made.

Several state statutes require a claim payment be 
made within 30 days. If that is not done, the

•' current r a t d ’of-ihterest paid by a company stops and
• a penalty interest rate commences, such as 12%, 14%
or even 18% per annum., The issue is: Who is
responsible for the higher interest payment which is 
caused by the time delay in payment of benefits?

a. The company? Most statutes make it a 
responsibility of the company. Yet the 
company is In the position where it wants 
to pay the benefits but cannot because of 
the election notice received of a possible 
adverse claim.

b. The surviving spouse who first served 
notice that he or she wants to keep their 
options open before deciding whether to 
take under the will or under the laws of 
intestacy?

c. Is the insurance company protected by 
paying the proceeds into the probate court 
and walking away at that point? No one 
knows.

d. What about a claim from the policy 
beneficiary who is not paid the policy 
benefits as contracted for in the policy?

e. What if the beneficiary demands payment 
even if the rotice was received?

o The augmented estate section contains a provision stating 
if full consideration was received for a piece of real 
property or insurance which was transferred within 24 
months of the death of the owner, that property, real or 
personal, does not become part of the augmented estate.

So arises the issue of the ’’adequacy of consideration" 
which may cause problems for either an insurance company 
or a purchaser of real property. Qoth would be left 
subject to a future claim by the surviving spouse



A r t  P e t e r s o n ,  E s q .
P a g e  8
D e c e m b e r  6 ,  1 9 9 4

t

alleging no consideration was received by the deceased 
spouse.

In the case of an insurance policy, the alligation would 
be that the beneficiary of the policy did not give full 
consideration to the decaased spouse when the change of 
beneficiary was made. So, too, in the base of the 
purchaser of real estate, the same "inadequacy of 
consideration" alligation would be made concerning what 
the purchaser of the real property paid the deceased 
spouse.

So both the insurance company and the purchaser oi the 
real property would be called on to pay the policy 
proceeds and/or return the real estate back to the estate 
of the deceased spouse. /? i

The insurance company then is left in the position of 
requesting a return of the funds from the beneficiary to 
which it originally paid the policy proceeds to.

In the case of a purchaser of real estate, the recourse a 
buyer would have may be a cause of action against the 
estate of the deceased spouse since the purchaser of the 
real estate has now been called upon to pay twice Cor the 
same property.

Thus, the insurance company will have been involved in an 
additional lawsuit and may be forced to pay the policy 
proceeds out a second time. If it was real property 
Involved in the lawsuit, the innocent purchaser from the 
deceased spouse would be forced to prove that "full 
consideration11 was paid for the real estate when it was 
purcnased from the deceased spouse. Again that purchaser 
or his company will have been dragged into a lawsuit when 
it never imagined it would be involved in such a thing.

o The insurance industry will end up with many more inter­
pleader actions (expanded litigation )•because the 
augmented estate language includes insurance products. 
The insurance company's cost of operations will increase, 
as well as being faced with a severe public relations 
problem -- being pulled into the middle of a "fariui/ 
fight".

o The purchaser of insurance products designates the
beneficiary of a life insurance policy or an annuity. 
That indication couldn't be any clearer. However, under
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UPC-II, the wishes and desires of the policy purchaser 
are secondary and the party named as the beneficiary may 
never received the policy proceeds. Based upon the 
estate situation, the language of UPC-II may direct the 
policy proceeds be payable to the estate. This makes the 
proceeds available for the surviving spouse when the 
purchaser never intended for this to take place.

o The Antilapse Provisions of UPC-II would apply to life 
insurance policies and similar governing instruments and 
specifically to tlie language used in the beneficiary 
designation of the policy. * With insurance policies being 
subject to the probate code, the beneficiary designation 
language would have t o -be reviewed in light of the state's 
antilapse provisions. When life insurance products were not 
included in the probate estate, this problem did not exist.

o It appears that the drafters of UPC-II had a concern with 
the insurance designation language of many insurance 
policies. The Uniform Commissioners allege that some of 
the policy beneficiary designation language works to 
disinherit a line of descent because the person's lineal 
descendent failed to survive the insured. Again, if 
Insurance products were only subject to Article VI (the 
nonprobate transfer section of UPC), many of the above 
problems would not exist.

o ’ insurance proceeds generally are paid to the beneficiary 
shortly after the death of the named insured, usually 
within a week or two of the date of death. An insurance 
company usually requires a certified copy of the Death 
Certificate and, in some instances, a completed proof of 
loss form. After the insurance company receives that 
Information, the funds are distributed in accordance with 
the wishes of the policyowner as reflected in his or her.- 
beneficiary designation and the records of the insurance 
company. The funds can be wire transferred to expedite 
the distribution rather than taking 24 or 48 hours by 
U.S. Mail.

But when a largo policy payment is involved in a 
state where UPC-II is in effect, an insurance 
company may wish to protect itself from a future 
lawsuit by a beneficiary who had to return to the 
estate, part or. all of the policy proceeds. The 
company could require the surviving spouse to 
consent to the payment to the beneficiary even
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though he or she is not a beneficiary under the 
policy. This is because the insurance company may 
fear that it could be held responsible for not 
forewarning the policyowner and/or spouse of the 
policyowner that any such beneficiary changes made 
within 24,months of death could result in a demand 
for a return of some or a l i  of the policy proceeds.

o UPC-II provides for automatic termination of a beneficiary 
upon divorce. If the policyowner is not aware of this 
provision in the state probate law, it will affect how he 
or she would like the policy proceeds to be distributed.
If the policyowner moves to another state with this 
provision and is unaware of its consequences, what would 
be the result? y  r  * .

o What about passing down the family farm to the next
generation? That should be considered. If the farm has 
come down through the ’’father's line"; he dies before 
his spouse; and then the spouse remarries. Something 

, new must be factored in.

Does the new husband, if he is married to the widow 
for more than 15 years, have a right to 50% of the 
farm his wife inherited from her first husband?
What rights do the children of the first marriage 
have? If the intention of the grandparents (the 
first father's parents) as well as the deceased 
husband and the surviving wife was that the 
surviving spouse (wife) would have the farm until 
she retired and they their children would inherit, 
what happens now?

Where is the equity in this situation if the 2nd 
husband now stands to inherit part of that farm? 
UPC-II makes it much more difficult to pass the farm 
down to the "proper" lineal descendants without' more 
estate planning anu many times that is1 how done with' 
young couples.

These are just some of the concerns the life insurance industry 
has. No attempt to place them in order of "strength of 
argument" (with better arguments being listed first). I just 
listed them as they occurred to me.

It is important to note that all of the concerns expressed 
a b o v e  never need to arise except, for the incorporation of 
UPC-ii into the Alaskan probate code.
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There are two final points I would like to make. During 1994 , 
in the states where we were notified that UPC-II language was 
being considered, the bill was stopped or amended. This took 
place in Colorado, Indiana, Mississippi, Tennessee, Washington 
and your own state. r«. * -

In Arizona, the new definition language of UPC-II was 
Included. Our retained counsel in that state, whose firm has 
a probate practice, assured us that the bill amending the 
probate code did not affect insurance because insurance, in 
that state, is still not considered a probate item.

In enacting the amendments contained in UPC-II, North Dakota 
is further down the road than Alaska. it has already enacted 
the amendments contained in UPC-II. The new law dues not take 
effect until July 1, 1995, however this summer a legislative 
study committee took another look at the 1993 enactment and no 
one on the committee could remember anyone testifying in favor 
or in opposition to that piece of legislation.

In 1993, the legislature was told the state bar association was 
in support of the legislation; there was no opposition; and 
it was a model act approved by the Uniform Commissioners and 
the American Bar Association. So that is how it appeared to 
the legislature —  that passage of this bill put them on the 
side of the angels.

Once the life insurance industry raisad some of the above 
issues in the North Dakota legislative study committee, the 
members of that committee developed some real concerns as to 
what had been enacted. The bottom line is whan was passed in 
1993 will receive another look in 1995.

During the summer study, several interesting things occurred. 
The former North Dakota Attorney General expressed a concern 
that the surviving spouses could end up with 70% or 80% of the 
entire estate unless the amendments to UPC-II remained.

He arrived at that conclusion by saying the surviving spouse 
could get all the insurance (as the beneficiary on the 
insurance policy), and then decide to take against the will 
and get 50% of the remaining assets. He didn't testify —  he 
had to attend a funeral of a state employee.

Of course, the problem he raised could have been easily solved 
by a short amendment in the current probate code to provide 
that whatever a surviving- spouse received via a nonprobate 
transfer (insurance policy, trust, pension plan, annuity 
policy, retirement plan, disability plan, etc.), would reduce
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the total amount or percentage the surviving spouse was 
entitled to under the laws of intestacy.

That would have handled the .problem (to limit the surviving 
spouse, married more than 15 years, to a maximum of 50% of all 
assets the deceased spouse had) without including insurance in 
the probate estate.

l'n addition, two letters were received by the North Dakota 
legislative study committee from lawyers practicing law in 
North Dakota. They pointed out some concerns with House Bill 
1111 (and by reference, the amended language of UPC-II).

A letter from Sharon M, Reis, of the law firm of Shaft, Reis, 
Shaft & Sogard, listed several problem areas. One gave the 
example of three North Dakota attorneys, working with the same 
fact situation, computed the amount of thd" augmented estate 
the surviving spouse was entitled to. All three reached a 
different final figure.

The letter went on to say that the definition of 
"representation" and the antilapae provisions create possible 
problems since all existing wills, life insurance policy 
beneficiaries, and other beneficiary designations would need 
to be reviewed to see if they fulfilled the intent of the 
clients,

This procedure would bo costly, time-consuming, and a bit 
difficult to explain the rationale of the necessity of such a 
review and billing to the client.

The other letter from Michael S. Mclntoe of the Mclntee Law 
Firm pointed out that the 1993 North Dakota enactment (House 
Bill 1111) had given him some cause for concern. It pertained 
to certain rights to the elective shares under the augmented 
estate when a Prenuptial Agreement was being considered, and 
the other concerns children born during the marriage of the 
testator to the biological mother of the child. Both of the 
concerns are very technical.

I believe we can all agree that the surviving spouse should be 
protected, but many question whether the surviving spouse 
should be "canonized" and protected to the detriment of the 
insurance policy beneficiary and all the other estate 
beneficiaries.
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Believe it or not, I have tried to keep this as short as 
possible and to the point. But as you are aware, this subiect 
is quite technical. I hope this explains the concerns this 
industry has with UPC-II.

i

cc: Eugene L. Copeland, Esq.
Alicia Cordova, Esq.
John L. George, Esq. 
William Scher, NALU
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ATTACHMENT NO. 3-1SECURITY LIFE LEGISLATIVE ALERT

LEGISLATIVE ALEHT
FEBRUARY 4. 1994

in 115 continuing locus on agent ana policyholder well Doing, Security Lite has uncovered 
legislation wmcn undermines the very heart ol what u.iuranca companies ao -  contracong to 
proviao speolic Insurance benefits to designated Individuals.

The source ol our concern is the proposed UnHorm Probate Codfl II ("UPC II*]. Currently, under 
ccnsidoiaoon in numorous states. UPC 11 proposes lo fundamentally alter me manner in which 
and to wnom property, Including non probata property such as fife Insurance, may oe transierrea 
upon death. A complex and tengmy document, UPC II is difficult to understand. To date, with 
me assistance of prooato experts. Socunty Ufa has identified several areas in wmcn life Insurance 
Is seriously compromised. The fallowing list Identifies oroy the consequences, please see  the 
attachment for an In deptn discusaon of the Issue ana the necessary revisions:

ISSUE .SO. i : UPC n tuofcHSU nan probate property Including life insurance. 
pensions, non qualified deterred compensation |n d  trusts (botn irrevocable and 
revocabln) to tbo pmoate code in numerous ways,

ISSUE So. 2: Under UPC n, the namaa beneficiary on a Ufa insurance policy may 
not ba tna individual who receives all ol tna proceeds ol the policy under specdted 
circumstances.

ISSUE NO. 3: Transtors of any property mado loss man two years prior lo aaath 
can oe reclaimed under comm circumstances by a surviving spouse unless me 
property Is transferred for lull and adeguare value without notice.

ISSUE HO, 4: Under UPC IL It an insured names a Ccnotlciary other than his or her 
spouse, me non spouse oenodclary is tett uncertain that all of tha policy prvcaaas 
belong lo nlm or her lor an Indatlnlia period ol time alter iho Insured's daatn.

ISSUE NO. 5: Tha plain language ol a banallclary designation will no longer mean 
tvnat it says, UPC n will Impose Its beneficiary arrangement whlcn may oe dflTanwi.

ISSUE NO. 6: Payor provisions under UPC tt do not fully protect the payor. The 
payor may stilt need to ao additional administration and Investigation ol claims 
baton making payment to t  beneficiary, thus delaying claim payment and causing 
me payor to Incur additional expanse.
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ISSUE NO. 7: UPC II creates ezposuro to maloraciicc claims lor agents, lawyers 
ana Insurers tor which there Is no adequate protection,

ISSUE NO. g: Not Only Agents ana Insurers are affected tty UPC li, employers wtto 
establish employee benefit plans surf: as delairaa compensation, spill dollar ana 
162 bonus plans will be lacsa with rddltlonsi administrative burdens, uncbnalntlau, 
expenses end litigation.

We 00 not oppose UPC II since *»t contains many positivo provisions, However, there i$ 
remaining protounaty wrong when:

words da not mean what tnoy plainly say;

lay people cannot do their business without paying for a new i^^ai expert;

non spouse beneficiaries must be concerned that the surviving spouse may red aim 
portions ot property loft to the beneficiary at some unknown tvilure oate;

the probate code becomes another layer of complicated regulation, celay, oxpenso ana 
uncertainty at a  time when me public is seeking to limit prooato;

the mtegnty of Ilia Insurance products and services is compromised; and

there 19 substantial interference with commerce while solving no problem, ana

The enove listed portions ol UPC II ire paternalistic social engineering at tts worst and should 
not be allowed to stand. Pleese act nowt Protect pollcynotdor interests by becom ing  
invoivoa in the legislative process wnen UPC 0 Is introduced in your state.
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• I

n m o o  rut: 

issue No. 2

Ij s u o  No.  1

Response: 

IS1U0 NO. 3

Response: 

IJSUt No. 4

Response;

DISCUSSION POINTS
UPC li subjects non probata property to Its provision*. Hittoncaity. non groove 
prooony w «  not sueieci to me predate ccce. UPC 11 subteas in ol ms loUowtng non 
prooaio orooeny lo certain ol ks provisions: me Insurance: annuo*): accounts won POO 
Otsignamns: sscurttlos: ponsnns. protrt sninng. retirement or sirmar (e.g.. nonqutuMo 
deterred compensation) eropiqyee oenei.H.pijni: roil end personal property; jolmieninoti 

' won ngw or survrvonnto Ana trusts (bom irrevocable end revocaote).

)t b our opinion met UPC II should not supfect any non probate prooony to Is tsuie 
vtuatkjn or redaroauon provuians.

The integrity of the insurance Contract Mey Be compromised., as stated above, 
oufttmty, wnen an In ah/usual buy* an insurance poncy on bis or her ute tna nirres a 
benofrdiry. tna msured can usually be assume, absent trauo. mat mo insurance proceeds 
w J pass outside ol the insurer!s probate estatu to me named beneHeary. However. under 
UPC II a sunnvng spouse may. in certain circumstances, Inctuda non prooate property 
weft as ihe insurance in t  oeceoerrt s estate tor 1tte purposes ol dltemvrung tna surwrvj 
spouses share oi the estate. Moreover. it me prooeny owned by or received by me 
tujvtving spouse irom tne aecwent dow noi senary rne surviving spouses snare oi trie 
estlte. UPC It provides mat tne surviving spouse may. wen ajun aopront. reman 
specified portions ol non prooate property sgcn as file insurance pmcmas to cue me 
deficiency, ptmaps years later. Theieiore. under UPCUlha nameddanaflcury one we 
Insurance policy mey nor be die Individual wtio recatvas all of die proceed! pt me 
pouey. • '

I tt our opinion mai UPC 11 should not suOtto any non prooate property to Is estue 
. vitiation or redamauon pruvuiona.

Ttansurs Prior to Deitti May be Challenged. The UPC It scows me pud bacx or 
prooony tansjerreo wuron mo ytan of deatn unless tna property has been tramrerrod 
lor futt and adequate vaue without nonce. For examoto. an nsurance wficy trartptned 
to aft rrovpcabte trust withtn mo years ot me grantors do am could be ludtoctod to toouxal 
reaamatton sines the trust cannot quatfy as a bonaiice purchaser tor rut am aoeouiie 
•/aue without nodce.

Non prooate property must not m  subjected to tne prooate coos.

Biftetfctntei Mey 8e Subjected to litigation. expanses and DlUv*. under oPC It. 
i* a surviving spouse slecu to reclaim non prooate property to Misty ntt or her snare ot 
a dectoeat estate, ifte toouse mutt lint oouirt approval ol me probate court However, 
UPC II dot! not appear ro srecrfy ». lima Dthtod wsnin wncn tne surviving spouse must 
g in  caun approval, or. aner naving gained approvii. oxercae ma rodaminon rqrt. 
Thermare. reclamation ccua ooatr yean after podcy proceeds nave Men pad to me 
named banafldary, causing tne Mflftiiairy to either not use i l  01 the orocaeos or to come 
up wan the amount of money redarrwa irvougn other sources. In cuher evert. unoar 
UPC n Ifte banatidary U Ian vncaniln mat ail ot ffte policy proceed* Mtong tofilm 
or nar for an indadnin panod ot lima. This result interferes win U\a aoJiny of an 
Individual to banafH chtldran of pnor marriages, other naaay raiaitvaa, unapt!** and 
cfiJldran tom  out ot wadioc*.

A* stated eanter, we da not believe non proDite property should be subtoaeo to me 
probated coot.

1 4  •



issue No. 5

lisuu No. £

Response: 

IUu» No. 7 

Response:
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Seneiiciary Ooiignaiion language May Be Overridden by the Probate Cedi. 
Currently, a baneirc»a7  designation mat state*, lor examoie. lo  my survwog cnMren.* 
wouia generany be Interpretw to iimost ev« 7  state to mean mat i an insureo tu* tn«e 
cruidran anoono ol those crvwran preoeeeasea tne insured tnat tne remaining two cMdren 
wuuw oe me Deneitctanss oi me imureas pottcy. in omer words, tne piam language at 
tn# designation wouio govern. •  .............

Undtr UPC II. however, this may not be tne case. UPC II tpecrfle* ifial tne language 
constructioA rule* tor wvt* would also be tne rote* applicable lo non prooate property suen 
as lift Insurance peHoei. otmnns. non qualified deferred compensation and trusts. TMa 
means tna; the worm *to my surviving cftitdron' wouw generally be given e mearong 
otffetcm from the* plain language meaning. Thus, if one ot tbs Insured* cttkften 
predeceases irvs mured, that prtoeoeased chtfd's snare ot tna msurenca proceed* woua) 
be aiYideo among tne crows tiesconoarm ditto children would not qualify as descendant 
un»3* legally aoooiet!. in order lor the 'sucvtvwg chitdtan* to mure to tna deceased 
cfwd* snare, me owetoary designation would nave to empnucafly state mat ini dutdren 
are to receive tne oeceaseo crows benefits and tnere n  no guidance n  UPC It a* to wntt 
language would Oe surtkaem to insure tnat ina maureffs intent ts met. In short under 
UPC IJ, me eialn Itnguagt ot fienrrtcfery assignations will no longer mean wnat It 
says, me runs ot tha UPC n win govern.

Since eacn state which ccrmdere tne UPC It may aooct differing version of tne beneddvy 
languaQs rote*, agent*, when assisting tnefr cuema m orattaij benefida^ designation 
would fuve to retain counsel (amifiar wrtfttne specific rote* ol the slate in wtikn tne were 
resides. Futtner.il tne dwrt UUf imrea to a state in which tna orooaa cooe dBere. tnen 
the oeneticicry designations would nave to be asertd to comply w«m the new n a tn  roie* 
to insure that tne insureds intentions are met An Insured would 0$ nquind to 
constantly maintain vigtlanca over Ms tonaftclary assignations to make sure ffiat 
Ms Intanuons win bo m i  and even wan no cannot bo sun.

There appears to be no togtea! reason why the UPC It tub|acts non prooate property to 
rigid mecnaneat oonstrooion require menu. The problems created by tna orovwon Ur 
WTwrwgn any benwla to be gamed ov these 'one anoe ms i f  reqwemems. Therefore, 
we ooncauae mat me roan ot coratroaion snouvj not moiy to non probate procerr/. unless 
they tut a void in tne doaimere.

Termination ol Oaneflclary Arrangamenta Upon Ofrorco. UPC It prows** tnat a 
beneficiary dotijnaucn nemng a iooum a revoked upon crvart*. Ainougn some payor 
protection provisions exist unoer UPC It tor beneiK payors sucn as insurance comoeroea 
ana emoioytrs. these pmyor provisions ao not provwto me ror/eit prottcoan. me 
payor may sod need ro da additional administration smt investigation ot claims. " 
baton maxing payment ro t, teebfitfary, mu* dilaying claim paymtnt and esiam ?  
tna payor to incur additional aaponaa.

The payor protection provtstons *fli need to be mad* absolute so mat payors do not Uca 
potential conlictj wnen paying claim*.

Agent Malpractice Exposure. Even tnougn payor protacilon erots unoer UPC B. it 
aoaa not prona  insurers too agants from maipracvcs culms.

The onty protection against malpractice culms is the deletion ot non probate property Irom 
UPC II and the kmrtaton ot role* ol construction exousrvery to wito.

/Cp
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ijjufl No. 8 Not onty insuranc* companies ina  Agtnt* art Afftcttd by ino UPC Jl. Same oi mo 
ijaues d iscuiW  aoovo not omy anea insurance comoaroet arxi me* agtntt; tfity a tic 
afloa emoioyer* wno estaBtan Dtntin puna aucn at dettmeo comoensat^n. son dour. 
162 Bonus plana, tic. Thtat tmptoytra wn«n maxing datnoutioru writ b« ourutftta by 
torn* ot ir.o tamo usuts. uncena«i«8. expense ano litigation m determining ow n  
pkymema and aomtmstanng m»ir„ojBno«hi plans.

• u:- ^  ‘
Response: The sotutions suggestso tor cacn ot.ine aoov® issues tnoutd atso sotvo many ot the

profiitrra that empioyon mty tncoumer w«n UPC II.

r,:» . . /r.\
• *V' « V ’Tt* ft*. * ’ •*

' j . I • ■
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American Council of Life Insurance

Jerry P. O'Leary 
Sen ior Counsel

June 30, 1994

11 \-r;} rr.‘. < -«• W3irf,o: . . . . .
Mr, Willi am  S c h e r
V ic e P re sident - Law
N ational ‘As s o c i a t i o n  of L i f e  • *<•

Underwriters 
1922 F Street, N.W.
Washington,
D.C.
20006-4387 

Dear Bill:

RE: Uniform Probate Code-II amendments

Several months ago, we spoke about the Uniform Probate Code and 
how the latest model law now includes life insurance products in 
the probate estate. At that time, we had retained a St. Louis 
law firm to w o r k  on drafting amen dm en ts , etc. which could be 
tailored for use at the state level to remove insurance prod uc ts  
from the probate estate and permit insurance carriers to continue 
the payment of policy proceeds to the named beneficiaries just as 
it always has been done.

I told you as soon as the work product was received from our 
retained counsel, copies would be furnished to you for 
distribution to your Legislative Directors. In the meantime, 
there was very little either of us could do to slow down the 
movement to amend state probate codes to incorporate the latest 
language of Article II, Uniform Probate Code providing for the 
inclusion of insurance products in the probate estate in certain 
instances, regardless of what the policyowner desired. We had 
to wait until we had something definitive in hand to work with.

Kathy Sherby of the Bryan Cave law firm has completed her 
analysis of the above model law and forwarded the following:

1) Cover letter from Ms. Kathleen R. Sherby, Esq., dated 
May 5, 1994 with the following:

a) a summary of the proposed changes to UPC-II;

b) a memorandum concerning spousal rights in certain 
non-probate transfers before UPC-II was approved as a model 
law;

1201 r£ \Nsm A‘.u  jvCn u e , v w 
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c) a memorandum concerning spousal rights over life 
insurance proceeds;

d) a m en dm en ts  r e m o v i n g  i n s u r an ce  p r o d uc ts  from the
model law;

2) Cover letter from Ms. Kathleen R. Sherby, Esq., dated 
June 9, 1994 with the following:

a b i o g r a p h i c a l  information of Ms. Kathleen R. 
Sherby, Esq,

b) a description of specific changes suggested for 
inclusion within UPC-II whenever it is introduced at the state 
level.

3) Cover letter from Ms. Kathleen R. Sherby, Esq., dated 
April 29, 1994 containing information mailed by Professors 
Wellman and Waggoner of the Uniform Commissioners regarding 
UPC-II as it pertains to various positions taken by the ACLI and 
Security Life Insurance Company of Denver vis-a-vis UPC-II.

Bill, the enclosed material can be made available to your members 
who follow this issue in the states. It should be pointed out 
that the real estate people (The Realtors) as well as the
Mortgage Bankers are "our natural allies" in this effort
because real property, if it was transferred by a spouse for
less than full value (whatever that means) within two years of 
that spouse's death, is also subject to being pulled back into 
the "probate/augmented/reclaimable'' estate regardless who 
purchased the piece of real estate, and not knowing that the
seller would not live 24 months following the sale of the real 
property.

The result would be that the purchaser of a piece of real estate 
may become embroiled in a probate dispute (lawsuit ?) commenced 
by the spouse who elected to take "against the will", since the 
estate did not have enough assets to meet the minimum percentage 
he or she was entitled to, based upon the- length of the marriage.

I will be on the road for the next two weeks but will telephone 
you upon my return.

Thanks, - 
\

J e r r y  P .  O ' U e a r y



ggf lg m jB E .  PROPOSED CHaMQS3_TO_UPC I I

In 1 9 9 1  th e U n i f o r m  C o m m i s s i o n e r s  on Unif o rm  S t a t e  Laws 
c o m p l e t e l y  r e v i s e d  t h e  U n i f o r m  P r o h a t e  c o d e  (known as UPC I I ) .
As r evised, U P C  II now c o v e r s  n o n p r o b a t e  pr operty, including life 
i n s u r a n c e  pro d uc ts . W h i l e  t he A C L I  d o e s  n o t  o p p o s e  UPC II and 
its m a n y  p o s i t i v e  additions, the f o l l o w i n g  t e c h ni ca l corrections 
a r e  necessary, a n d  h a v e  b e e n  proposed, t o  a v o i d  problems f or 
p o l i c y  holders, agents, life i n s u r a n c e  c o m p a n i e s  and o t h e r  
t r a n s f e r r i n g  entities.

• - U P C  II maJces s o m e  s i g n i f i c a n t  c h a n g e s  in d e t e r m i n i n g  
■ t h e  m a r i t a l  s h a r e  of t he s u r v i v i n g  spouse. T h e s e  
c h a n g e s  i n c l u d e  a s i g n i f i c a n t  b r o a d e n i n g  of the 
" a u g m e n t e d  e s ta t e"  for p u r p o s e s  of d e t e r m i n i n g  t h e  
a m o u n t  of, a nd satisfying, t h e  s p o u s e ' s  elective-share. 
O u r  p r o p o s a l  w o u l d  n a r r o w  t h e  s c o p e  o f  t he " augmented 
e s t a t e . "

0 P r o p e r t y  s u b j e c t  to a g e n e r a l  p o w e r  of a p p o i n t m e n t
w o u l d  be i n c l u d e d  o n l y  if t h e  d e c e d e n t  c r ea te d  the 
g e n e r a l  p o w e r  of a p p o i n t m e n t  d u r i n g  the marriage.

“ s u r v i v o r s h i p  i n t e r e s t s  w o u l d  be included o n l y  to
t h e  e x t e n t  t h e  s u r v i v o r s h i p  i n t e r e s t  w a s  c r e a t e d  
b y  t h e  d e c e d e n t  d u r i n g  t h e  marriage.

0 L i f e  i n s u r a n c e  p r o d u c t s  w o u l d  b e  excluded.

in a d d i t i o n  to t h e  new e l e c t i v e - s h a r e  provisions, UPC 
II c h a n g e s  t h e  r u l e s  of c o n s t r u c t i o n  a p p l i c a b l e  to 
n o n p r o b a t e  t r a n s f e r s  by p r o v i d i n g  n e w  a n t i l a p s e  rules, 
a m o n g  ot he r things, th at  w o u l d  i gn or  c e r t a i n  
s u r v i v o r s h i p  r u l e s  w i t h o u t  p r o o f  of t h e  d e c e d e n t ' s  
intent.. U n d e r  o u r  proposal, t h e  a n t i l a p s e  p r o v i s i o n s  
h a v e  been c h a n g e d  to g i v e  m e a n i n g  t.o the wo r ds  of 
s u r v i v o r s h i p  u s u a l l y  f ou nd  in p r o b a t e  and n o n p r o b a t e  
d o c u m e n t s  alike. The a n t i l a p s e  p r o v i s i o n s  w i l l  apply 
o n l y  if t h e  g i f t  ha s n o t  b e e n  m a d e  c o n t i n g e n t  u p o n  
survival.

U n d e r  our proposal, p a y o r  p r o t e c t i o n s  s c a t t e r e d  
t h r o u g h o u t  U P C  II ha ve  b e e n  e n h a n c e d  to p r o t e c t  the 
p a y o r  in d e a l i n g  w i t h  t h e  a u g m e n t e d  estate, the  120 
h o u r  s u r v i v a l  r e qu i re me nt , t h e  a n t i l a p s e  provisions, 
t h e  r e v o c a t i o n  by d i v o r c e  p r o v i s i o n s ,  a n d  the 
r e v o c a t i o n  by f e l o n i o u s  k i l l i n g  p r ov i si on s.

T h e s e  changes, w h i l e  r e l a t i v e l y  s m a l l  m o d i f i c a t i o n s  of 
th e o v e r a l l  s c h e m e  of U P C  II, w i l l  e n a b l e  t h e  i n s u r a n c e  i n d u s t r y  
as w e l l  as o t h e r  n o n p r o b a t e  t r a n s f e r o r s  to c o m p l y  w i t h  t he 
c h a n g e s  in t h e  law w i t h o u t  an a d v e r s e  i m p a c t  u p o n  its business.



D E S C R I P T I O N  O F  S P E C I F I C  C H A N G E S  
S U G G E S T E D  F O R  

U N I F O R M  P R O B A T E  C O D E  I X

Bection 1-2 0 1. The definitions of "beneficiary" and 

"beneficiary designation" are changed by deleting the references 

to life insurance, life insurance type products and retirement 

benofits.

...... z\ trr., .. . „c . • *•*

Section 2-2 0 1 . This section would change the pecuniary 

elective share back to the fractional elective share of UPC-I.

With a pecuniary elective share, the non-marital 

beneficiaries would bear the risk that the augmented estate 

assets would decline in value prior to the spouse receiving his 

or her elective share. For example, if the augmented estate 

included IBM stock held jointly between the decedent and the 

decedent's daughter valued at the date of death at $100,000, and 

the value of the IBM stock diminished In value so that, at the 

time the decedent's spouse reclaimed his or her 50% elective 

share, the stock owned by the daughter was now worth $50,000, the 

decedent spouse would be entitled to $50,000 in value from the 

decedent's daughter, notwithstanding the fact that that was the 

entire value of the IBM stock at that time;-

By retaining the fractional elective share of UPC-I, 

the risk of loss is borne equally by the spouse and the non- 

spouse beneficiaries. In the example above, therefore, the 

spouse would at all times be entitled to one-half of the IBM 

stock, regardless of its then value.



On the other hand, if the assets appreciate in value, 

under a fractional elective share, the spouse shares in the 

appreciation in value of the augmented estate. For example, if 

the augmented estate included Microsoft stock worth $100,000 in 

value at the time of the decedent's death, which then appreciated 

to $150,000 in value at the time the spouse sought satisfaction 

of the elective share, with a fractional elective share, the 

surviving spouse would be entitled to reclaim one-half of the 

Microsoft stock, or $75,000 in value. With a pecuniary elective 

share, the surviving spouse would be entitled to $50,000, one- 

half of the original value of the-Microsoft stock.

Because of the way a pecuniary share works, however, if 

there is an appreciating asset, and that asset is used in part to 

satisfy the elective share amount, the owner of that asset could 

be required to report, as capital gain on his or her income tax 

return, the appreciation on that asset used to satisfy the 

surviving spouse's elective share. The fractional elective share 

would not result in the recognition of taxable income by the non­

spouse beneficiary when the elective share is satisfied with an 

appreciated asset.

Section 2-202, This section defines the "augmented 

estate," subject to the surviving spouse's elective share rights. 

Notwithstanding the general comments to the elective share 

provisions of the UPC II, the provisions of this section under 

the current UPC II extend far beyond the partnership concept of 

marriage embodied in community property laws, causing assets that
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w o u l d  n ot bo m a r i t a l  p r o p e r t y  d u r i n g  l i f e  t o  t r a n s f o r m  into 

m a r i t a l  p r o p e r t y  up on  d e a t h . <- U n d e r  t h i s  regime, t h e  "reclaimable 

est at e"  w o u l d  inclu de  t r u s t s  c r e a t e d  b y  o t h e r s  long b efore the 

m a r r i a g e  for t h e  b e n ef it  of t h e  d e c e d e n t ,  a n d  lif e  in surance 

p a y a b l e  to non=-spouse b en e fi ci ar ie s,  w h i c h  h a s  n e v e r  b e f o r e  been 

s u b j e c t  to s p o u s a l  r i g h t s  u p o n  d e a t h  o f  t h e  insured. T h e  v a lu e 

of t h e  d e c e d e n t ' s  " r e c l a i m a b l e  e s t a t e "  w o u l d  b e  i n c l u d e d  in the 

a u g m e n t e d  e s t a t e  of t he d e c e d e n t  a n d  w o u l d  b e  s u b j e c t  to th e 

e l e c t i v e  r i g h t s  of- th e s u r v i v i n g  s p o us e.  A s  such, th es e assets 

w o u l d  b e  u s e d  n o t  only to d e t e r m i n e  t h e  a m o u n t  of t h e  s pouse's 

e l e c t i v e  share, b u t  al so  t o  s a t i s f y  t h e  s p o u s e ' s  e l e c t i v e  share.

T h e  s u g g e s t e d  c h a n g e s  in t h i s  s e c t i o n  a re in te n d e d  to 

r e d u c e  the s c o p e  of the d e c e d e n t ' s  " r e c l a i m a b l e  es tate." Thus, 

u n d e r  t h e  s u g g e s t e d  c h a n g e s

1. P r o p e r t y  s u b j e c t  to a g e n e r a l  p o w e r  of a p p o i n t m e n t  

w i l l  o n l y  be i n c l ud ed  in t h e  r e c l a i m a b l e  e state if the 

p o w e r  w a s  c r e a t e d  by t h e  d e c e d e n t  d u r i n g  t h e  m a r r i a g e  

a n d  then only if t he p r o p e r t y  w a s  s t i l l  s u b j e c t  to the 

g e n e r a l  power of a p p o i n t m e n t  a t  t h e  t i m e  of the 

d e c e d e n t ' s  death.

2. Jointly held property w  ild be included only if it 

was held jointly by the decedent and another with 

rights of survivorship at the time of the decedent's 

death, and then only to the extent of the decedent's 

contribution to the purchase of that property during 

the marriage.



3. Life insurance would not be included in the 

decedent's reclaimable estate.

These changes would not displace any of the property 

currently included within the augmented estate under UPC I, 

Nevertheless, even with these recommended changes, the augmented 

estate under UPC II would still be broader than under UPC I.

The payor provisions in thi3 section are enhanced to be 

more meaningful and more - protective of payors as follows:

1- The reference to "good faith" is deleted as that 

is a concept that results in expensive litigation a3 to 

its meaning; •»»' •

2. The pr.ecise .matters required to be included in the 

written notice to the payor are specifically set out. 

The payor will not be bound by a notice that fails to 

comply with these requirements. The items to be 

included in the written notice, under the suggested 

change, are those items that would enable the payor to 

act upon the notice;

3. The payor is given two business days to 

communicate the receipt of the notice within its own 

organization. The payor is not liable for unknowing 

actions on its part prior to that time;

4. The proposed changes would clarify that notice to 

a sales representative of the payor does not constitute 

notice to the payor;

5. The procedure for the payor to use once the payor 

has received written notice under this section is set
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o u t  in m o r e  d etail and s p e c i f i c a l l y  dis pe ns es  with 

c h a r g e s  to t h e  p a y o r  w h o  f o l l o w s  s u c h  procedure;

6. T h e  p r o p o s e d  c h a n g e s  w o u l d  c l a r i f y  that the pa yo r 

c a n  f o l l o w  feder a l law w h e r e  f e d e r a l  law p reempts state 

l a w  w i t h o u t  c o n c e r n  for t h i s  p r o v i s i o n  of t h e  U P C  II.

S e c t i o n  2-205. T h e  c h a n g e s  p r o p o s e d  in this section 

w o u l d  r e q u i r e  a s u r v i v i n g  s po u se  t o  d e l i v e r  a c o p y  of the 

p e t i t i o n  f o r  t h e  e l e c t i v e  s ha re  to a l l  n o n - s p o u s e  benefic ia ri es  

w h o s e  i n t e r e s t  m a y  bo a f f e c t e d  by t h e  t a k i n g  of the el ective 

share*. F u r t he r,  it w o u l d  c l a r i f y  t h d t’if t h e  c o u r t  gran ts  an 

e x t e n s i o n  to t h e  s u r v i v i n g  spouse fo r f i l i n g  a p e t i t i o n  for an 

e l e c t i v e  share, the r e c l a i m a b l e  e s t a t e  in t h e  h a n d s  of the non- 

s p o us a b e n e f i c i a r i e s  w i l l  no l o n ge r b e  a v a i l a b l e  for s a t i s f y i n g  

t h a t  e l e c t i v e  s h a r e  amount.

S e c t i o n  2-207. T he c h an g es  r e c o m m e n d e d  here w o u l d  

c l a r i f y  t h a t  t h e  o r i g i n a l  r e c i p i e n t s  of t h e  r e c l a i m a b l e  estate, 

or t h e i r  done es ,  w o u l d  b e  liable to t h e  s u r v i v i n g  sp ouse for 

their p r o p o r t i o n a l  c o n t r i b u t i o n  t o w a r d  the s a t i s f a c t i o n  of t he 

s u r v i v i n g  s p o u s e ' s  e l e c t i v e  s h a r e  o n l y  to t h e  e x t e n t  the p r o p e r t y  

or its p r o c e e d s  are st il l in their p o s s e s s i o n .  Therefore, if the 

r e c i p i e n t  s e l l s  th e  p r o p e r t y  and u s e s  t h e  p r o c e e d s  to pay for 

living e x p e n s e s  so that the r e c i p i e n t  no l o n g e r  ha s any p o r t i o n  

of the p r o p e r t y ,  the r e c i p i e n t  w o u l d  no l on ge r  be r e q u i r e d  to 

c o n t r i b u t e  t o w a r d  the s a t i s f a c t i o n  of the  s p o u s e ' s  e l e c t i v e  

share.



S e c t i o n  2-603. Un de r g e n e r a l  c o m m o n  law, a b e q u e s t  

u n d e r  a w i l l  is c o n d i t i o n e d  upo n s u r v i v i n g  t h e  testator, so t h a t  

a b e q u e s t  to a d e c e a s e d  b e n e f i c i a r y  will, a u t o m a t i c a l l y  lapse.

M o s t  j u r i s d i c t i o n s  h a v e  enac te d an a n t i l a p s e  statute, as a r u l e  

of con st ru ct io n , to p r e v e n t  a b e q u e s t  f r o m  a u t o m a t i c a l l y  lapsing 

on t h e  d e a t h  of a b e n e f i c i a r y  if t h e  b e n e f i c i a r y  has  a c e r t a i n  

d e g r e e  of f a m i l i a l  r e l a t i o n s h i p . t o  the  d e c e d e n t .

P r i o r  to. U P C  II, the a n t i l a p s e  s t a t u t e  c ould b e  n e g a t e d  

in m a n y  st ates b y  u s i n g  words of s u r v i v o r s h i p .  In O h i o  a nd 

Texas, however, t h e  c ourts r e a c h e d  a c o n t r a r y  result, a p p a r e n t l y  

h o l d i n g  tha t t h e  use of m e r e  w o r d s  o f 1 s u r v i v o r s h i p  were 

i n s u f f i c i e n t  to n e g a t e  t h a t  s t a t e ' s  a n t i l a p s e  statute.

T h i s  s e c t i o n  as it c u r r e n t l y  e x i s t s  in U PC -I I  w o u l d  

a d o p t  t he g r e a t e r  r eq ui r e m e n t s  of t h e  c o u r t s  in O h i o  and Texas, 

so t h a t  w o r d s  of s u r v i v o r s h i p  s u c h  as " i f  s h e  s urvives me" or "ny 

n i e c e s  and  n e p h e w s  who survive m e , "  w i t h o u t  more, w o u l d  not 

d e f e a t  t he a n t i l a p s e  p r o v i s i o n s  of t h i s  s e c t i o n .  Thi s  s e c t i o n  

w o u l d  r e q ui r e v e r y  p a r t i c u l a r  language, s u c h  as "to my niece, if 

she s u r v iv es  me, and n o t  to her d e s c e n d a n t s "  t o  be included in a 

d e c e d e n t ' s  w i l l  in order to n e g a t e  t he a p p l i c a t i o n  of the 

a n t i la p se  p r o v i s i o n s  set  out in t h i s  s e c t i o n .

...... Although the antilspse provisions in the various states

should be clarified on this issue of what should be required in 

order to defeat the application of the antilapse provisions, the 

clarification should be as has been held by the courts in many 

jurisdictions, that words of survivorship mean what they mean and



adequately negate the antilapse statute without having to add 

that descendants are not to be included.

The changes recommended here would change the antilapse 

provision in this fashion, so that words of survivorship would be 

sufficient to negate the antilapse provisions of this section.

These changes are recommended here so that the will 

provisions will, be consistent with the similar antilapse 

provisions for non probate transfers contained in Section 2-706.

Section 2-702. The same changes have been made to the 

payor protection provisions in this Section as described above 

for Section 2-202.

In addition, the suggested changes would eliminate the 

requirement that a simultaneous death provision or a common 

disaster provision contained in a non-probate transfer be 

operable under the facts of the case in order to negate the 120- 

hour survival period. Most nonlawyers would anticipate that a 

simultaneous death provision or similar provision would 

automatically apply in lieu of the 120-hour survival requirement. 

The intention here is to remove any surprise results for the 

unwary consumer.

section 2-706. This section provides an antilapse 

statute similar to that contained in section 2-603 to all 

nonprobate type transfers. These transfers are most often dealt 

with by the general public without the benefit of legal advise. 

When a member of the public uses the condition that a beneficiary



survive, t h e y  inte nd  a n d  b e l i e v e  t h a t  t h e s e  w o r d s  h a v e  meaning.

T h e  r e c o m m e n d e d  c h a n g e s  w o u l d  a l l o w  these w o r d s  t o  have 

m eaning, c l a r i f y i n g  t h a t  w o r d s  of s u r v i v o r s h i p  are a s u f f i c i e n t  

i n d i c a t i o n  u n d e r  t h e  s t a t u t e  of an i n t e n t i o n  to n e g a t e  the 

a n t i l a p s e  statute. . ..

T h e  p a y o r  p r o v i s i o n s  i n  t h i s  s e c t i o n  are a l s o  e n h a n ce d 

in t h e  s a m e  m a n n e r  a 3 _ s e t o u t  a b o v e  w i t h  r e s p e c t  to S e c t i o n  2- 
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floction 2-707. T h i s  S e c t i o n  a l s o  d e a l s  w i t h  the. 

a n t i l a p s e  pr o vi s i o n s .  The s u g g e s t e d‘c h a n g e s  w o u l d  l i k e w i s e  allow 

s u r v i v o r s h i p  l a n g u ag e to be a s u f f i c i e n t  i n d i c a t i o n  of an 

i n t e n t i o n  to n e g a t e  t h e  a n t i l a p s e  p r o v i s i o n s  a p p l i c a b l e  to future 

interest.

flection 2-B03. In t h i s  se ct io n,  t h e  p a y o r  p r o t e c t i o n  

p r o v i s i o n s  are e n h a n c e d  in the  s a m e  m a n n e r  as set o ut a b o v e  wi th  

r e s p e c t  to S e c t i o n  2-202.

S e c t i o n  2-804. In t h i s  s ection, the p a y o r  p r o t e c t i o n  

p r o v i s i o n s  are e n h a n c e d  in t h e  s a m e  m a n n e r  as set out a b o v e  w i t h  

r e s p e c t  to S e c t i o n  2-202.



ATTACHMENT NO. 1
JANE BRYANT QUINN, INSURANCE PLOY CAN LEAVE SPOUSE PENNILESS' 

Washington Post Writer* Group, Released November 16, 1995 
Published in Over 200 U.S. Newspapers

New York—The life Insurance 
Industry loves to show pictures of 
good-looking men buying life insur­
ance to tsve their grateflil wives 
from the poorhouie.Guen whet? la tnoit ttatei, those 
good-looking men can also use life 
Insurance to disinherit their wive* 
(and wives can disinherit their 
husbanda). You Just dump your sav­
ings into a cash-value policy and 
leave that policy to someone else.
A number of ttatei are considering 

liwi to prevent this from happening. 
But the powerful Insurance lobby It 
obstructing change. Only three states 
have blocked disinheritance-by-inrur- ance (Kansas, Minnesota and South 
Dakota). Other sate* have rolled over when the lobbyists came to call.
In an attack on the taws, Jerry 

O'Leary, former senior counsel of the American Council on Life Insur­
ance (ACLI) and now retired, wrote 
the following last year: "I belleva we can all agree that (he surviving 
spouse should be protected, but 
many question whether the surviving 
spouse should be 'canonized' and 
protected to the detriment of the insurance policy beneficiary.. . . '
At issue ia a change proposed In 

probate law. It'l part of the Uniform 
Probate Code (UPC), developed by a 
committee of Uwyen to improve and 
simplify the proem of leaving prop­
erty to beirt. States decide individu­
ally what to accept from the UPC.
Probate assures that, when you die. 

the property you've left by will goea 
to the people you designate. But state 
law makes one exception. You're not 
allowed to disinherit a spouse unlcts 
the spouse consents.
In the nine states (Arizona, Cali­fornia, Idaho, Louisiana, Nevada, 

New Mexico, Texas, Washington. 
Wisconsin) with community property

laws, spouses own one-half of the 
marital property. In most of tha 
other states, they get at least one- 
third or one-half of their tpouse't property at death.
If you write a will that leaves your 

spouse too smal! a share, he or she 
can demand the full pottioa owed by 
law. Spouses, however, can give up 
their share voluntarily, by signing an 
agreement to do so.
Spousal-iupponlaws have a valid 

public purpose. No monied spouse 
should be allowed to leave a penni­
less mate, wbo might have to go on welfare.
You're pretty well protected In a 

community property state, where half 
of tha marital property la yours by law, says Lot Angeles attorney 
Charles Collier. In moat of the 
states, however, huge loopholes 
exist, which can be used to cut n 
spouse oul
This's because the spousal share 

applies only to the property that’s 
left by will. Billions of dollan in 
assets pats outside (bn will: through 
joint ownership and the named bene­ficiaries of Irving mists, annuities, 
Individual Retirement Accounts or 
life insurance policies, In doo-com­
munity property xuucs, you can 
generally leave this property to 
anyone you want—even if your 
spouse winds up without I dime.
The new UPC would stop all that.

It lays dui, when a married pence 
dies, all the assets of bosh tpoutot 
must be added up, Including life- 
insurance proceeds. The surviving 
spouse jets ■ share of the entire pot 
but no leu than 550,000 (unleu the 
spouse hu formally waived his or 
her rights). Spouses la long mar­
riages get a larger share dun spouses 
in short ones.
Seven sates have adopted this idea

so fir. But life insurance his been 
excluded in four of them (Colorado, 
Montana. North Daksu and West 
Virginia), u  well as New Yort. 
which reformed along different Uses 
from the UPC, There, i  spouse can 
itOI be shortchanged, says Professor 
Lawrence Waggoner of The Univer­
sity of Michigan Law School.
Insurers think that the person who 

buys the coverage should decide 
where it goes, uyi Michael 
Bartholomew, managing counsel for 
the ACLI. Bartholomew also claimed 
that, If s spouse could challenge the 
contract. Insurers would have to go 
in coun to figure out who to pay. 
Tbit’s not true, however. Tha UPC 

ttys dui Inrurm can pay the poli­
cy's named beneficiary, if the spouse 
hasn't entered a coarmy claim. If 
the spouse make* a claim, the pay­
ment goes to a court with no pro­
ceedings necessary for tha Insurance 
company. In both cases, the Insurer 
has no further Uabllhy.
Bartholomew backpedalcd in a 

second tatzrvlew. He knows of no 
stare that requires a court proceed­ing. 1 oeodoQ this incident because some of the Information used by the 
Insurance lobby to defeat the UPC Is 
similarly misleading.
Bartholomew uyi dut there's on 

proof that Ufa Insurance ia used to 
disinherit ■ spouse. He’s right that oo data exist. But Denver money 
Jama Wide it sure that It's dooe. 
•It's a strategy dUcustcd in atate- 
plannlog programs,'' be says.
If the UPC ends other ways of 

disinheriting spousce, why should 
life insurance be etempt?

1. Each newspaper writes Rs own headline. The above eiroo from tha Chicago Tribune, Sunday, Nov. 19, 1995, 1 5. as 3.
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a n u m b e r  of d i f f i c u l t i e s  t h a t  c l i e n t s  h a v e  h a d  t h r o u g h  t h e  y e a r s  
w i t h  t h e  c u r r e n t  P r o b a t e  C o d e .  H o u s e  B i l l  308 is t h e  t y p e  o f  
l e g i s l a t i o n  t h a t  h e l p s  r e s o l v e  s o m e  o f  t h o s e  p r o b l e m s  t h a t  h a v e  
b e e n  e n c o u n t e r e d  b y  f a m i l i e s  o f  d e c e d e n t s  a n d  a t  t h e  s a m e  t i m e  
r e l i e v e s  a d e c e d e n t ' s  h e i r s  o f  a l o t  o f  a g g r a v a t i o n  a n d  e x c e s s i v e  
e x p e n d i t u r e s  b y  c l e a r i n g  u p  a n u m b e r  o f  p r o b l e m s  t h a t  o f t e n  l e d  t o  
p r o t r a c t e d  p r o b a t e  p r o c e e d i n g s  a n d / o r  l i t i g a t i o n .

A l t h o u g h  I a m  t h e  c u r r e n t  C h a i r p e r s o n  o f  t h e  A l a s k a  S t a t e
B a r  E s t a t e  P l a n n i n g  a n d  P r o b a t e  S e c t i o n ,  I w r i t e  m y  l e t t e r  o f  

s u p p o r t  of H o u s e  B i l l  308 s o l e l y  as a p r i v a t e  p r a c t i t i o n e r  a n d  n o t  
a s  a C h a i r p e r s o n  o r  m e m b e r  o f  a n y  B a r  S e c t i o n .

I a p p r e c i a t e  y o u r  s u p p o r t  o f  t h e  B i l l ,  as w e l l  a s  a l l  o f  

y o u r  e f f o r t s  e x p e n d e d  i n  t h e s e  r e g a r d s  o v e r  t h e  p a s t  s e v e r a l  y e a r s .

Re: S u p p o r t  f o r  H o u s e  B i l l  308
U n i f o r m  P r o b a t e  C o d e  R e v i s i o n s

D e a r  R e p r e s e n t a t i v e  P a r n e l l :

S i n c e r e l y ,

L a w  O f f i c e s  o f  R u s s e l l  A. N o g g

By:
R u s s e l l  A .  N o g g

R A N : j n
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1/17/96

1 Page 14, line 24, following "to":

2 Delete "one-third of the augmented estate"

3 Insert "the value of the elective share percentage of the augmented estate, determined

4 by the length of time the spouse and the decedent were married to each other, in accordance

5 with the following schedule:

6 If the decedent and the spouse The elective share

7 were married to each other: percentage is:

8 Less than I y e a r ........................................................... supplemental amount only;

9 1 year but less than 2 years   3 percent of the augmented estate;

10 2 years but less than 3 y ea rs ................... 6 percent of the augmented estate;

1 j 3 years but less than 4 y ea rs ................... 9 percent of the augmented estate;

12 4 years but less than 5 y ea rs..................... 12 percent of the augmented estate;

13 5 years but less than 6 y ea rs ..................... 15 percent of the augmented estate;

14 6 years but less than 7 y ea rs ..................... 18 percent of the augmented estate;

15 7 years but less than 8 y ea rs  21 percent of the augmented estate;

16 8 years but less than 9 yea rs .....................24 percent of the augmented estate;

17 9 years but less than 10 years . . . . . . .  27 percent of the augmented estate;

18 10 years but less than 11 y e a r s  30 percent of the augmented estate;

19 11 years but less than 12 y e a r s  34 percent of the augmented estate;

20 12 years but less than 13 y e a r s  38 percent of the augmented estate;

21 13 years but less than 14 y e a r s  42 percent of the augmented estate;

22 14 years but less than 15 y e a r s  46 percent of the augmented estate;

23 15 years or m o re ......................................  50 percent of the augmented estate"

24 Page 20, line 23. following "to”:

A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE FINKELSTEIN
TO: HB 308

- I -
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1 Delete "two-thirds of the augmented estate"

2 Insert "the applicable percentage for the augmented estate; in this paragraph, the

3 "applicable percentage" means twice the elective share percentage set out in the schedule in

4 AS 13.12.202(a) appropriate to the length of time the spouse and the decedent were married

5 to each other"

-2-
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A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE PARNELL
TO: HB 308

1 Page 1, line 3:

2 Delete " a m e n d in g  A la sk a  R u le  o f  P ro b a te  P ro c e d u re  5 ;"

3 Page 37, line 11:

4 Delete "The"

5 Insert "During the testator’s lifetime, the"

6 Delete "sealed and"

7 Page 37, line 16:

8 Delete "resealed and"

9 Following "kept"

10 Insert "confidential and"

11

12 Page 78, following line 30:

13 Insert a new subsection to read:

14 "(b)- An instrument referred to in (a) of this section may designate as a

15 beneficiary, payee, or owner, a trustee named or to be named in the will of the person

16 entitled to make the designation. 'Hie designation may be made before or after the

17 execution o f the designator’s will. It is not necessary to the validity of the underlying

18 trust that there be in existence a trust corpus other than the right to receive benefits

19 or to exercise the rights resulting from the designation."

20 Reletter the following subsection accordingly.

21 Page 84, line 28:

-1-
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3

4
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Delete "type of' 

Insert "terms o f the" 

Delete "The type" 

Insert "The terms"

5 Page 84, line 29, following "of':

6 Insert "the"

7 Page 84, line 30:

8 Delete "type o f ’

9 Insert "terms of the"

10 Page 87, line 13:

11 Delete "type o f

12 Insert "terms o f the"

13 Page 94, lines 22 - 24:

14 Delete all material.

15 Renumber the following bill section accordingly.

-2-
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S P O N S O R  S T A T E M E N T  
H o u se  B ill 308

"An act relating to the Uniform Probate Code, including non probate transfers, 
guardianships, trusts, and m ultiple-party accounts; relating to the Uniform  
Sim ultaneous Death Act; amending A laska Rule o f  Probate Procedure 5: and
providing for an effective date."

In an effort to clear up confusion and alleviate unneeded litigation and legal 
lees to the public, the National Conference o f C om m issions on Uniform State 
Law (NCCUSL) developed a Uniform Probate Code in 1969. Alaska Adopted this 
code in 1972. Since that time, the NCCUSL continued to study and improve 
ex istin g  uniform codes and in 1990 issued new recom m endations for two 
section s (2 & 6) o f the Uniform Probate C ode, which have becom e dated 
through changes in societies financial and fam ily practices (for exam ple the
proliferation o f  divorces and second fam ilies). A dditionally, HB 308 repairs 
glitches in the code discovered since its' drafting in 1969.

HB 308 adopts the NCCUSL's newly revised Uniform Probate Code with a few  
m odifications. The provisions contained in this bill were reviewed in depth by 
Alaska's uniform law com m issioners and by the members o f the A laska Bar 
A ssociation's Probate and Estate Planning Section. In drafting this legislation , 
any changes from current law which could not be agreed upon by interested  
parties were set aside for discussion in separate legislation.

Eight states (States with Community Property laws do not need this) have
already adopted the new Uniform Probate Code and at least five others are
considering them this year. The Alaska Code Com m issioners and the members 
o f the Alaska Bar A ssociation’s Probate and Estate Planning Section agreed on 
som e changes so  that the new code would dovetail with current A laska Law. 
One issue could not be agreed on and lacking any consensus was left out.

I respectfu lly request your support.


