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SPONSOR STATEMENT
House Bill 26

"An act revising Rule 15, Alaska Rules of Criminal Procedure, relating to
depositions, to adopt the comparable federal rule.”

HB 26 changes Alaska Rules of Criminal Procedure to permit depositions of
victims and adverse witnesses only in exceptional circumstances. Under the
bill, the defense will retain access to statements taken by police and grand jury
testimony of the victim and witnesses, as well as the ability to face the accuser

at the trial.

In practice, Alaska's current Rule 15 enables defense attorneys to take
numerous depositions of victims and witnesses, and provides fertile ground for
discovery abuse. The mishandling of this privilege slows due process,
unnecessarily burdens the courts, and serves to harass victims rather than
promoting the ends of justice. | respectfully request your support.



CRIMINAL RULES

S3»  ~jce (o the defendant has been made. Montes
~0"289, 669 P2d 961 (Alaska App. 1983).

¥ 5 cried in denying severance of two similar

ch*fge5 involving tlte same defendant where the
establish a common scheme or plan, whether
iifence  ,fe asbauk 0,1 e*ch victim would have
iTsde if 8 ,r'a* *°r allau™ on 'I16 °*iler victim.
730 nd

sul op- No-668- 175 <Alaska a pp-

.(tor conviction, admissible as an element of felon
0f firearm charges, would have been inadmissi-
€ trial on theft by receiving charges, trial court

INT tie alternative of bifurcation, requiring reversal of the
'giving conviction but not the felon in possession
i person v. State, Op. No. 679. 732 P2d 192

p. 1987).

'fLA'ting until the date of trial to move for severance,
g
“ waived his ability to do so. Knutson v. State, Op.

736 P2J 775 (Alaska App. 1987).

*Jfcy gQorl ered in not granting defendants’ motion to
e jhiinc and murder charges where substantial risk
Itfesl their defense on the cocaine charges was severely
by the evidence of murder, accordingly, the
xjurt vacated the cocaine convictions but affirmed
r convictions. Mathis v. Slate, Op. No. 951, 778
R
Ak AP 1989
FN*fyre defendant was charged with a murder which
e -lggipt on August 5 and several murders which occurred on
Sad <mjoinder of the offenses was proper, since the August
STICN “resulted from defendant's belief that he was going
m)> kiDed because of his role in the August 5 murder;
Aomore, the trial court did not err in denying defendant's
jgfca for severance given the relevance of the August 5
gfkf to *he August 6 murders and the absence of any
-i*ficand convincing showing of prejudice resulting from
Set. Collins v. Stale, Op. No. 962, 778 P2d 1171 (Alaska
5* 1989).

Tkert was a close nexus between the drug charges against
Raftin' and drug charges against his codefcndanls, thus
ftfeadim's argument that he was prejudiced by the trial
art's failure to sever hit trial from that of the codefendants
banc there was little evidence linking him to their activities
mi rejected. Badolno v. Stale, Op. No. 1002, 785 P2d 39
(Afciki App. 1990).

Where a perjury charge is joined with a closely related
mtstmiive offense, the evidence pertaining to the perjury
is admissible in the prosecution for the substantive
fSease and -rice versa. Machado v. Stale, Op. No. 1067, 797
fid 677 (Alaska App. 1990).

Evidence of defendant's perjury and evidence relating to
(Urges against him arising out of a car bombing would have
k a cross-admissible, thus trial court did not ere in refusing
Wgnat defendant's motion to sever the perjury and car
Urtiing charges. Machado v. Slate, Op. No. 1057, 797 P2d
677 (Alaska App. 1990)

To be entitled to severance under this rule, defendant must
Uow actual prejudice from joinder. Newcomb v. Slate, Op.
N* 1088, 800 P2d 935 (Alaska App. 1990).

Al

Rule 14

Evidence relating to Count 1, selling cocaine, was relevant
to prove Count 2, possession with intent to deliver cocaine,
regardless of its technical sufficiency to support a finding of
guilt beyond a reasonable doubt on Count 1, thus trial court
did not ere in failing to sever the two charges or to order a
mistrial as to Count 2 after granting a judgment of acquittal on
Count I. McLaughlin v. Stale, Op. No. 1159, 818 P2d 683
(Alaska App. 1991).

Trial court decision to deny severance is to be overturned
only for abuse of discretion; abuse of discretion is to be found
only where defendant shows prejudice from joinder. Erickson
v. Stale, Op. No. 1179, 824 P2d 725 (Alaska App. 1991).

Evidence did not establish that defendant, charged with
initiating murder plan, was prejudiced by joinder of codefen-
dant, charged with attempting the murder, defendant's inability
to call codefendanl as a witness was not prejudiced since there
was no showing that codefendant was willing to testify or that
his testimony would have been significantly exculpatory, and
admission of codefendanl's statements into evidence was not
prejudicial since in the statements codefendant denied knowing
anything about defendant's involvement. Erickson v. Stale,
Op. No. 1179, 824 P2d 725 (Alaska App. 1991).

Rule 15.

(@ When Taken. Upon order of lhe court for
good cause shown, the testimony of a prospective
witness may be taken by cither party for discovery
upon notice and after the deposing party has dis-
closed all statements, exhibits, and witness lists
required by Rule 16. Any designated book, paper,
document, record, recording, or other material not
privileged may be subpoenaed at the same time and
place of the taking of the deposition. If a witness is"
committed for failure to give bail or appear to testify \
at a trial or hearing, the-court on written motion of;
Ihc_witncss and upon notice to the parties may direct
that _the witness’ deposition be taken. After the
deposition has been subscribed the court may dis-
charge the witness. In considering a request for the
taking of depositions, the court shall grant such
motion only if the taking of such deposition will not
cause unreasonable delay in the trial of the action.

(b) Notice of Taking. The party at whose
instance a deposition is to be taken shall give to
every other party reasonable written notice of the
time and place for taking the deposition. The notice
shall slate the name and address of each person to be
examined. On motion of a party upon whom the
notice is served, the court for cause shown may
extend or shorten the time. (= n * -

(¢) How Taken. Subject to such additional
conditions as the court shall provide and except as
otherwise provided in these rules a deposition shall
be taken and filed in the manner provided in Civil
Rules ~6r28T29, 30, 31 and 32. In no event shall a
deposition be taken of a party defendant without that
defendant’s consent. i

Depositions.



Rule 15

(d) Use. At the trial or upon any hearing, a part
or all of a deposition, so far as otherwise admissible
under the rules of evidence, may be used by stipula-
tion of the parties or if the witness is unavailable, as
defined in section (e) of this rule, or if the witness
gives testimony at the trial or hearing inconsistent
with the witness’ deposition. If only a part of a
deposition is offered in evidence by a party, an
adverse party may require the offering of all of it
which is relevant to the part offered and any party
may offer other parts.

(e) Unavailability. A witness is “unavailable”
when the witness is:

(1) Exempted by ruling of the judge on the
ground of privilege from testifying concerning the
subject matter of the witness' statement; or

(2) Persistent in refusing to testify despite an
order of the judge to do so; or

(3 Unable to be present or testify at the hearing
because of death or then existing physical or mental
illness or infirmity; or

(4) Absent from the hearing and beyond the
jurisdiction of the court to compel appearance and
the proponent of the witness’ statement has exercised
reasonable diligence but has been unable to procure
the witness’ attendance.

(0O Objections to Admissibility. Objections to
receiving in evidence a deposition or part thereof,
may be made as provided in civil actions.

(9) Deposition by Agreement Not Precluded.
Nothing in this rule shall preclude the taking of a
deposition, orally or upon written questions, or the
use of a deposition, by agreement of the parties with
the consent of the court.

) Joint Defendants. Where persons are jointly

tried, the court for good cause shown may refuse to
permit the use at the trial of a deposition taken at the
instance of a defendant over the objection of any
other defendant.

(Adopted by SCO 4 October 4, 1959; amended by
SCO 157 effective February 15, 1973; by SCO 639
effective May 30, 1985; amended by SCO 157
effective February 15, 1973; and by SCO 1153
effective July 15, 1994)

Annotations
Cases

Denial of motion to lake depositions of witnesses who had
testified before the grand jury was no error where appellants
had not made a showing sufficient under this rule. Merrill v.
State, Op. No. 392, 423 P2d 686 (Alaska 1967).

Where the direct penally for conviction of an offense may
be incarceration, loss of a valuable license, or a fine heavy
enough to indicate criminality, such offense is a “serious
crime" within the public defender statute. A defendant who is
charged with any such misdemeanor and who cannot afford to

ALASKA RULES OF COURT

hire his own lawyer is eligible for representation by
defender. Alexander v. City of Anchorage, Op. No 7i*
P2d 910 (Alaska 1971). o

Expansion of discovery beyond provisions conuii®j
court rules is most appropriately done though ameniw?
existing rules after thorough study. Buchanan v. S(att
No. 1316. 561 P2d 1997 (Alaska 1977). -

Where statements of juvenile codefendants were lak
juvenile proceedings, bill juveniles testified at triaj
statements were not introduced, no violation of the n,i.
notice of a deposition occurred. Linden v.State, OpN
1905, 598 P2d 960 (Alaska 1979). N

The admission of a witness' pretrial videotaped depot*-'
at trial was reversible error where the -.tale failed to mb™>*,
the witness despite advance knowledge of her plan tobeal
of the state during the trial. Stores v. Seattle, Op. No 225?
625 P2d 820 (Alaska 1981). \%

Trial court did not err in denying defense motion to adnti t
video deposition of expert witness where defendant faded
demonstrate either that the witness was beyond the jurisdiai®
of the coun or that due diligence was exercised in altempiu
to secure her appearance. Dunbar v. State, Op. No. 347 {77 3?
P2d 1275 (Alaska App. 1984).

In sexual abuse case, trial coun did not abuse its disertlko
in refusing to allow defendant to depose his sons, who hid
given statements to the police and testified before the grud
jury, but did not wish to be interviewed further, where cn
appeal the defense did not argue surprise at the children’snil)
testimony but instead argued, without funher amplification
that the denial of discovery impaired its ability to adequately
prepare for trial. Stale v. Covington, Op. No. 557, 711 Pxd
1183 (Alaska App. 1985).

Rule 16.

(@ Scope of Discovery. In order to provide
adequate information for informed pleas, expedite
trial, minimize surprise, afford opportunity for
effective cross-examination, and meet the require-
ments of due process, discovery prior to trial should
be as full and free as possible consistent with protec-
tion of persons, effective law enforcement, and tre
adversary system.

Discovery.

(b) Disclosure to the Accused.

(1) Information within Possession or Control of
Prosecuting Attorney. Except as is otherwise provid-
ed as to matters not subject to disclosure and protec-
tive orders, the prosecuting attorney shall disclose
the following information within the prosecuting
attorney’s possession or control to defense counsel
and make available for inspection and copying:

(i) The names and addresses of persons known
by the government to have knowledge of relevant
facts and their written or recorded statements or
summaries of statements;

(i) Any written or recorded statements and
summaries of statements and the substance of any
oral statements made by the accused;
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CS FOR HOUSE BILL NO. 26( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION
BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES PARNELL, Porter, Green, Bunde

A BILL
FOR AN ACT ENTITLED

"An Act amending Rule 15, Alaska Rules of Criminal Procedure, relating to

depositions."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section I, Rule 15(a), Alaska Rules of Criminal Procedure, is,amended to read:

(a) When Taken. The deposition of a prospective witness mav be takeiLbv

either party, upon notice as provided in (b) of this rule and uporunotion filed with

. the court if the court finds hv clear and convincing evidence that (a). the witness.will
not he present to testify at trial; or (2) due tQ exceptional circumstances tlifi
deposition is necessary to prevent a failurej?/_justice. [UPON ORDER OF THE
COURT FOR GOOD CAUSE SHOWN, THE TESTIMONY OF A PROSPECTIVE
WITNESS MAY BE TAKEN BY EITHER PARTY FOR DISCOVERY UPON
NOTICE AND AFTER THE DEPOSING PARTY HAS DISCLOSED ALL
STATEMENTS, EXHIBITS, AND WITNESS LISTS REQUIRED BY RULE 16.] Any
designated hook, paper, document, record, recording, or other material not privileged

L CSHB 26( )
few T«xr. Underlined (DELETED TEXT BRACKETED]
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may be subpoenaed at the same time and place of the taking of the deposition. If a
witness is committed for failure to give bail or appear to testify at «;iv*l or hearing, the
coun on written motion of the witness and upon nonce to the parties may direct that the
witness' deposition be taken. After the deposition has been subscribed the coun may
discharge the witness. In considering a request for the taking of depositions, the coun
shall grant such mation only if the taking of such deposition will not cause unreasonable
delay in the trial of the action and shall apply a presumption, against granting a
deposition under. (aH2).of .this rnleJfJn regard to. that action,,the witness has
testified before the grand jury or in a prior court proceeding, or has given a
recorded statement to a law enforcement agency and the moving party had, the
opportunity to obtain such a recorded statement.

* Sec. 2. Rule 15(c), Alaska Rules of Criminal Procedure, is amended to read:

(c) How Taken. The court shall preside over a deposition it orders under (a)
of this rule. The deposition shall be conducted in a closed proceeding and recorded
in the same manner as other closed court proceedings...This rule does not nreclude
a party from also recording the deposition bv other.means approved by the.co.urt,
[SUBJECT TO SUCH ADDITIONAL CONDITIONS AS THE COURT SHALL
PROVIDE AND EXCEPT AS OTHERWISE PROVIDED IN THESE RULES A
DEPOSITION SHALL BE TAKEN AND FILED IN THE MANNER PROVIDED IN
CIVIL RULES 26, 28,29, 30, 31 AND 32.] In no event shall a deposition be taken of
a party defendant without that defendant's consent.

(DELETED TEXT BRACKETEDI
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.

ItJ
Recommended committee substitute for HB 26
* Section 1. Criminal Rule 15 is amended to read:
(@) The deposition of a prospective witness mav be taken bv either party, upon
notice as provided in (b) of this rule and upon motion filed with the court, if the
coucLfinds bv clear-and-CQ.nvincing evidence that (1) the witness will not be present
to testify at trial; or (2) due to exceptional circumstances the deposition is necessary
to prevent a failure of justice, [UPON ORDER OF THE COURT FOR GOOD
CAUSE SHOWN, THE TESTIMONY OF A PROSPECTIVE WITNESS MAY BE
TAKEN BY EITHER PARTY FOR DISCOVERY UPON NOTICE AND AFTER THE
DEPOSING PARTY HAS DISCLOSED ALL STATEMENTS, EXHIBITS, AND
WITNESS LISTS REQUIRED BY RULE 16.] Any designated book, paper, document,
record, recording, or other material not privileged may be subpoenaed at the same time
and place of the the taking of the deposition. If a witness is committed for failure to give
bail or appear to testify at a triai or hearing, the court on written motion of the witness
and upon notice to the parties may direct that the witness’ depct)siti&)n be taken. After the
deposition has been subscribed the court may discharge the witness. In considering a
request for the taking of depositions, the court shall grant such motion only if the taking
of such deposition will not cause unreasonable delay in the trial of the action and shall
atmlv. a presumption against granting a deposition under (a)(2] of this rule if the

witness has testified before the grand lurv or in a prior court proceeding, or has

1



gjven_a recorded statement to a law enforcement agency, and the moving party had

the .opportunity to obtain such a recorded statement of the witness under Rule 16 .

* Sec. 2. Criminal Rule 15(c) is amended to read:
(c) The court shall preside over a deposition it orders under (a) of this rule. The

deposition shall be cmdnc.te®JiLJLCIPsed. proceeding and recorded in the same
, \
manner as other closed court proceedings. Nothing in this rule precludes a pnrtv

/

from also recording the deposition bv other means approved bv the court?®

[SUBJECT TO SUCH ADDITIONAL CONDITIONS ... IN THE MANNER

PROVIDED IN CIVIL RULES 26, 28, 30, 31 AND 32.] In no event shall a deposition
/

be taken of a party defendant withoui;. that defendant’s consent.
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HOUSE BILL NO. 26

IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION
BY REPRESENTATIVE PARNELL

Introduced:  1/16/9%5
Referred: Judiciary, Finance

A BILL
FOR AN ACT ENTITLED
"An Act revising Rule 15, Alaska Rules of Criminal Procedure, relating to depositions,

to adopt the comparable federal rule."

3 i BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA: 1>

4 *Section 1. Rule 15, Alaska Rules of Criminal Procedure, is repealed and reenacted to read: i

5 Rule 15 DEPOSITIONS, (a) When Taken. When, due to exceptional :

0 circumstances of the case, it is in the interest ofjustice that the testimony of a prospective /

! witness of a party- be taken and preserved for use at trial, the court may, on motion of the

8 party and notice to the paruesTorder that testimony of the witness be taken by deposition t/- 1

9 and that any designated book, paper, document, record, recording, or other material not |yJ- A
10 privileged be produced at the same time and place. If a witness is detained under r £
11 AS 12.30.050, the court, on written motion of the witness and on notice to the parties, y
12 may direct that the witness' deposition be taken. After the deposition has been subscribed, f
13 the court mayjiischarge the witness.
14 (b) Notice of Taking. The party at whose instance a deposition is to be taken shall

HBO06.1  CommiTTEE copy. -ZEll-I?IZTDCI'EPﬂOEIE' HB 26
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give to every party reasonable written notice of the time and place for taking the 1
deposition. The notice shall state the name and address of each person to be examined.
On motion of a party on whom the notice is served, the coun for cause shown may extend
or shorten the time or change the place for taking the deposition. The party at whose
instance a deposition is to be taken should notify the officer having custody of a
defendant of the time and place set for the examination and shall, unless the defendant
waives in writing the right to be present, produce the defendant at the examination and
keep the defendant in the presence of the witness during the examination, unless, after
being warned by the court that disruptive conduct will cause the defendant's removal
from the place of the taking of the deposition, the defendant persists in conduct tojustify
exclusion from that place. A defendant not in custody shall have the right to be present
at the examination on request subject to terms as may be fixed by the court, but a failure,
absent good cause shown, to appear after notice and tender of expenses under (c) of this
rule shall constitute a waiver of that right and of an objection to the taking and use of the
deposition based on that right.

(c) Payment of Expenses. When a deposition is taken at the instance of the
prosecution, or when a deposition is taken at the instance of a defendant who is unable
to bear the expenses of the taking of the deposition, the court may direct that the expense
of travel and subsistence of the defendant and the defendant's attorney for attendance at
the examination and the cost of the transcript of the deposition be paid by the
prosecution,

(d) How Taken. Subject to the additional conditions the court may provide, and
except as otherwise provided in these rules, a deposition shall be taken and filed in the
manner provided in civil actions provided that (1) a deposition may not be taken of a
party defendant without that defendant's consent, and (2) the scope and manner of
examination and cross-examination shall be as would be allowed in the trial itself. The
prosecution shall make available to the defendant or the defendant's counsel for
examination and use at the taking of the deposition any statement of the witness being
deposed that is in the possession of the prosecution and that the defendant would be
entitled at the trial.

(e) Use. At the iria] or a hearing, a part or all of a deposition, otherwise

HB 26 -
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admissible under the rules of ewdepte may be used as substantwe evidence if the witness

i unavailable, as defined in Rule 804(a) of the Alaska Rules of Evidence, or the witness
gives testimony at the trial or hearing inconsistent with that witness' deposition. A
deposition may be used by a party for the purpose of contradicting or impeaching the
testimony of the deponent as a witness. I a part of a deposition is offered in evidence by
a party, an adverse party may require the offering of all of the deposition that is relevant
to the part offered and any party may offer other pans.

(f) Objections to Deposition Testimony. Objections to deposition testimony ci
evidence, or pans of that testimony or evidence, and the grounds for the objection must
be stated at the time of the taking of the deposition.

(9) Deposition by Agreement Not Precluded. This rule does not preclude the
taking of a deposition, orally or upon written questions, or the use of a deposition by
agreement of the parties with the consent of the court.

| > . h -~
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, -3- HB 26
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admissible under the rules of evidence, may be used as substandvc evidence if the witness
is unavailable, as defined in Rule 804(a) of the Alaska Rules of Evidence, or the witness
gives testimony at the trial or hearing inconsistent with that witness' deposition. A
deposition may be used by a party for the purpose of contradicting or impeaching the
testimony of the deponent as a witness. If a pan of a deposition is offered in evidence by
a pany, an adverse party may require the offering of all of the deposition that is relevant
to the part offered and any pany may offer other parts.

(f) Objections to Deposition Testimony. Objections to deposition testimony or
evidence, or pans of that testimony or evidence, and the grounds for the objection must
be stated at the time of the taking of the deposition.

(g) Deposition by Agreement Not Precluded. This rule does not preclude the
taking of a deposition, orally or upon written questions, or the use of a deposition by

agreement of the parties with the consent of the coun.

_ 3 HB 26 !
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CRIMINAL RULES

eidiee to t>e defendant has been made. Montes
11gTno. 289. 669 P2d 961 (Alaska App. 1983).

tA rt erred in denying severance of two similar

. A jrsed involving the same defendant where the
- Lot establish a common scheme or plan, whether
25** Evidence of the assault on each victim would have
[ ] in a trial for assault on the other victim.
*** State. Op. No. 668. 730 P2d 175 (Alaska App.

inf conviction, admissible as an element of felon

.- -JJflci' firearm charges, would have been inadmissi-
ite trial on theft by receiving charges, trial court

Vv denying defendant's severance motion without
* “entative of bifurcation, requiring reversal of the
0*=. , riving conviction but not the felon in possession
M ~rEIfrson v. Slate, Op. No. 679, 732 P2d 192

{52iA pp-1987).
s, wailing until the date of trial to move for severance,
*7 _. wiived his ability to do so. Knutson v. State, Op.
*EN3*736 P2d 775 (Alaska App. 1987).

fu-] court ened in not granting defendants’ motion to

* cocaine and murder charges where substantial risk

M~ their defense on the cocaine charges was severely

25ctd by the evidence of murder, accordingly, the

E Siie court vacated the cocaine convictions but affirmed

2fa«rder convictions. Mathis v. State, Op. No. 951, 778
1161 (Alaska App. 1989).

fhere defendant was chaigcd with a murder which

m(td on August 5 and several murders which occurred on
iBDSt 6, joinder of the offenses was proper, since the August
leaders resulted from defendant's belief that he was going
Whe killed because of his role in the August 5 murder;
fctdxrmoie. the trial court did not err in denying defendant's
ajiion for severance given the relevance of the August 5
iMrder lo the August 6 murders and the absence of any
gcdlic and convincing showing of prejudice resulting from
ftafcr. Collins v. State, Op. No. 962. 778 P2d 1171 (Alaska

Afp* 1989).

There was a close nexus between the drug charges against
tfcndanl and drul charges against his codefendanls, thus
fcfeodant's argument that he was prejudiced by the trial
mart's failure to sever his trial from that of the codefendants
bouse there was little evidence linking him to their activities
*u rejected. Badolno v. State, Op. No. 1002, 785 P2d 39
(Alaska App. 1990).

Where a perjury charge is joined with a closely related
instantive offense, the evidence pertaining lo the perjury
charge is admissible in the prosecution for the substantive
offense and vice versa. Machado v. Slate, Op. No, 1067,797
rU 677 (Alaska App. 1990).

Evidence of defendant's perjury and evidence relating to
charges against him arising out of a car bombing would have
keen cross-admissible, thus trial court did not err in refusing
lo grint defendant's motion to sever the perjury and car
bombing charges. Machado v. Stale, Op. No. 1067, 797 P2d
677 (Alaska App, 1990)

To be entitled to severance under this rule, defendant must
d>ow actual prejudice from joinder. Newcomb v. Slate, Op.
No. 1088, 800 P2d 935 (Alaska App. 1990).

Rule 14

Evidence relating lo Count I, telling cocaine, wu relevant
to prove Count 2, possession with intent lo deliver cocaine,
regardless of its technical sufficiency to support a finding of
guilt beyond a reasonable doubt on Count 1, thus trial court
did not err in failing to sever the two charges or to order a
mistrial as to Count 2 after granting a judgment of acquittal on
Count 1. McLaughlin v. State, Op. No. 1159, 818 P2d 683
(Alaska App. 1991).

Trial court decision lo deny severance is to be overturned
only for abuse of discretion; abuse of discretion is to be found
only where defendant shows prejudice from joinder. Erickson
v. State, Op. No. 1179, 824 P2d 725 (Alaska App. 1991).

Evidence did not establish that defendant, charged with
initialing murder plan, was prejudiced by joinder of codefen-
dant, charged with attempting the murder, defendant's inability
to call codefendant as a witness was not prejudiced since there
was no showing that codefendant was willing to testify or that
his testimony would have been significantly exculpatory, and
admission of codcfcndanl's statements into evidence was not
prejudicial since in the statements codefendant denied knowing
anything about defendant's involvement. Erickson v. State,
Op. No. 1179, 824 P2d 725 (Alaska App. 1991).

Rule 15. Depositions.

(@ When Taken. Upon order of the court for
good cause shown, (he testimony of a prospective
witness may be taken by either party for discovery
upon notice and after the deposing party has dis-
closed all statements, exhibits, and witness lists
required by Rule 16. Any designated book, paper,
document, record, recording, or other material not
privileged may be subpoenaed at the same time and
place of the taking of the deposition. If a 'fitness ii
committed for failure to give bail or appear to testify
at a trial or hearing, the court on written motion of
the witness and upon notice to the parties may direct
that the witness’ deposition be taken. After the
deposition has been subscribed the court may dis-
charge the witness. In considering a request for the
taking of depositions, the court shall grant such
motion only if the taking of such deposition will not
cause unreasonable delay in the trial of the action.

(b) Notice of Taking. The party at whose
instance a deposition is to be taken shall give to
every other party reasonable written notice of the
time and place for taking the deposition. The notice
shall state the name and address of each person to be
examined. On motion of a party upon whom the
notice is served, the court for cause shown may
extend or shorten the time.

(c) How Taken. Subject to such additional
conditions as the court shall provide and except as
otherwise provided in these rules a deposition shall
be taken and filed in the manner provided in Civil
Rules 26. 28, 29, 30, 31 and 32. In no event shall a
deposition be taken of a party defendant without that
defendant’s consent.



(d) Use. At the trial or upon any hearing, a part
or all of a deposition, so far as otherwise admissible
under the rules of evidence, may be used by stipula-
tion of the parties or if the witness is unavailable, as
defined in section (c) of this rule, or if the witness
gives testimony at the trial or hearing inconsistent
with the witness' deposition. If only a part of a
deposition is offered in evidence by a party, an
adverse party may require the offering of all of it
which is relevant to the part offered and any party
may offer other parts.

() Unavailability. A witness is "unavailable”
when the witness is:

(1) Exempted by ruling of the judge on the
gTound of privilege from test|f¥|ng concerning the
subject matter of the witness’ statement; or

(2) Persistent in refusing to testify despite an
order of the judge to do so; or

(3 Unable to be present or testify at the hearing
because of death or then existing physical or mental
illness or infirmity; or

(4) Absent from the hearing and beyond the
jurisdiction of the court to compel appearance and
the proponent of the witness' statement has exercised
reasonable diligence but has been unable to procure
the witness' attendance.

(p Objections to Admissibility. Objections to
receiving in evidence a deposition or part thereof,
may be made as provided in civil actions.

(9) Deposition by Agreement Not Precluded.
Nothing in this rule shall preclude the taking of a
deposition, orally or upon written questions, or the
use of a deposition, by agreement of the parties with
the consent of the court.

(h) Joint Defendants. Where persons arc jointly
tried, the court for good cause shown may refuse lo
permit the use at the trial of a deposition taken at the
instance of a defendant over the objection of any
other defendant.

(A»iopted by SCO 4 October 4, 1959; amended by
SCO 157 effective February 15, 1973; by SCO 639
effective May 30, 1985; amended by SCO 157
effective February 15 1973; and by SCO 1153
effective July 15, 1994)

Annotations

Cases

Denial of motion to lake depositions of witnesses who had
testified before the grand jury was no error where appellants
had not made a showing sufficient under this rule. Merrill v.
State, Op. No. 392. 423 P2d 686 (Alaska 1967).

Where the direct penally for conviction of an offense may
be incarceration, loss of a valuable license, or a fine heavy
enough to indicate criminality, such offense is a “serious
crime" within the public defender statute. A defendant who is
charged with any such misdemeanor and who cannot afford to
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hire his own lawyer is eligible for representation by a i
defender. Alexander v. City of Anchorage, Op. No. 73g *&¢
P2d 910 (Alaska 1971).

Expansion of discovery beyond provisions contained t» ,-j
coon rules is most appropriately done though amendments i.’
existing rules after thorough study. Buchanan v. State On
No. 1316. 561 P2d 1997 (Alaska 1977).

Where statements of juvenile codefendants were taken Ij'
juvenile proceedings, but juveniles testified at trial yj.'i
statements were not introduced, no violation of the righTJ,
notice of a deposition occurred. Linden v. State, Op. {
1905. 598 P2d 960 (Alaska 1979).

The admission of a witness' pretrial videotaped deposifi* f.
at trial was reversible error where the state failed to subpoen”'.
the witness despite advance knowledge of her plan to be
of the slate during die trial. Stores v. Seattle, Op. No.

625 P2d 820 (Alaska 1981).

Trial court did not err in denying defense motion tow m,
video deposition of expert witness where defendant failed to. '
demonstrate either that the witness was beyond the jurisdiction
of the coun or that due diligence was exercised in aUemptlof-
to secure her appearance. Dunbar v. State, Op. No. 347,677...
P2d 1275 (Alaska App. 1984).

In sexual abuse case, trial coun did not abuse its discretioa
in refusing to allow defendant lo depose his sons, who ha(|.
given statements to the police and testified before the grand
jury, but did not wish to be interviewed further, where <*.
appeal the defense did not argue surprise at the children's iritj
testimony hut instead argued, without further amplification,
that the denial of discovery impaired its ability to adequately .
prepare for trial. State v. Covington, Op. No. 557, 711 P24 :
1183 (Alaska App. 1985).

ffl

Rule 16.

(@ Scope o' Discovery. In order to provide
adequate information for informed pleas, expedite
trial, minimize surprise, afford opportunity for
effective cross-examination, and meet the require-
ments of due process, discovery prior to trial should
be as full and free as possible consistent with protec-
tion of persons, effective law enforcement, and the
adversary system.

(b) Disclosure to the Accused.

(1) Information within Possession or Control ot
Prosecuting Attorney. Except as is otherwise provid-
ed as to matters not subject to disclosure and protec-
tive orders, the prosecuting attorney shall aisclo*
the following information within the prosecutin
attorney’s possession or control to defense counse
and make available for inspection and copying:

(i) The names and addresses of persons known
by the government to have knowledge of relevant
facts and their written or recorded statements or
summaries of statements;

(i) Any written or recorded statements and
summaries of statements and the substance of any
oral statements made by the accused;

Discovery.
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Rule 15. Depositions

(@) When Taken. Whenever due to exceptional circumstances of the vi
ease it is in the interest of justice that the testimony of a prospective "
witness of a party be taken and preserved for use at trial, the court mavgi»¥i
upon motion of such party and notice to the parties order that testimony of
sucli witness be taken by deposition and that any designated book, paper;:
document, record, recording, or other material not privileged, be produce#
at the same lime and place. If a witness is detained pursuant to section
3144 of title 18, United States Code, the court on written motion of thejSStSi
witness and upon notice lo the parties may direct that his deposition'be’
taken. After the deposition has been subscribed the court may discharge
the witness.

(b) Notice of Taking. The party at whose instance a deposition is to be
taken shall give to every party reasonable written notice of the time ana
place for taking the deposition. The notice shall state the name and
address of each person to be examined. On motion of a party upon whom
the notice is served, the court for cause shown may extend or shorten thi"
time or change the place for taking the deposition. The officer havfn®
custody of a defendant shall be notified of the time and place set for thi
examination and shall, unless the defendant waives in writing the right'tOi
be present, produce him at the examination and keep him in the presence*
of the witness during the examination, unless, after being warned by,$<*
court that disruptive conduct will cause him to be removed from the plac
of the taking of the deposition, he persists in conduct which is such as't!
justify his being excluded from that place. A defendant not in custody
shall have the right to be present at the examination upon request subject.io
sucli terms as may be fixed by the court, but his failure, absent good cause]
shown, to appear after notice and tender of expenses in accordance wit
subdivision (c) of this rule shall constitute a waiver of that right and of air
objection to the taking and use of the deposition based upon that right]

(c) Payment of Expenses. Whenever a deposition is taken at the'in;1
stance of the government, or whenever a deposition is taken at the instanci
of a defendant who is unable to bear the expenses of the taking of th
deposition, the court may direct that the expense of travel and subsistence-
of the defendant and his attorney for attendance at the examination and
the cost of the transcript of the deposition shall be paid by the government.*;
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' R*(d) How Taken. Subject to such additional conditions as the court shall

1
E'&l%ag]gf%fuzg %%B%&lg jErovide>a deposition shall be taken and filed in the manner provided in
*civil actions except as otherwise provided in these rules, provided that (1)

£jn n0O event shall a deposition be taken of a party defendant without his

m s.aa»s« -consent, and (2) the scope and manner of examination and cross-examina-

tion shall be such as would be allowed in the trial itself. The government

&%&ﬁ%g ﬁ{ﬁ%ug %f jhall fna~e available to the defendant or his counsel for examination and

en n N at the taking of the deposition any statement of the witness being
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litutc itself f rthe uty *5/\ r-"-, defined in Rule 804(a) of the Federal Rules of Evidence, or the witness
dpon q/mbog ré'\ ({? G 80§ 9 < qu gives testimony at the trial or hearing inconsistent with his deposition.
ny deposition may also be used by any party for the purpose of contra-
dicting or impeaching the testimony of the deponent as a witness. If only a
part of a deposition is offered in evidence by a party, an adverse party may
require him to offer all of it which is relevant to the part offered and any
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13. Payment of expenses

This rule providing that, when deposition is
taken at the instance of the government, the
court may direct that the expense of travel and
subsistence of the defendant and his attorney
for attendance at the deposition be paid by the
government does not authorize the trial court
to require the government to pay the attorney
fees incurred in connection with the dgepo
tion. . V. Baker, C.AWash.1979, 00

v. Bronsfon, D.C.
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fendant to pay travel expenses of government
attorney plus a per diem rate of 117 per day
for period of time spent in Spain where there
was no evidence that defendant did not have
the ability to meet such conditions and where
defendant had failed to arrange depositions
when government counsel was previously in
Spain interviewing witnesses. U.S. v. Bron-
ston, D.C.N.Y.1971, 321 F.Supp. 1269.

Defendants who were not indigent would be
required to bear all costs, except for travel and
subsistence expenses of the government, in
connection with taking depositions in Japan.
US. v. Sun Myung Moon, D.C.N.Y.1982, 93
F.R.D. 558. certiorari denied 104 S.Ct. 2344, 80
L.Ed.2d 818.

Refusal of government lo comply with court
order to provide funds for taking of deposition
of informer by indigent defendant's counsel
and for reasonable and necessary expenses
incurred in viewing scene of alleged crime
constituted "denial of counsel" within U.S.C.A,
Const. Amend. 6 and entitled drVndant to
dismissal of indictment and release from in-
carceration. U.S. v. Germany, D.C.Ala.1963,
32 F.R.D. 421.

Although a court order authorizing an indi-
gent defendant to accompany his attorney
overseas to take depositions of foreign nation-
als docs not come within the specific terms of
this rule, authorizing expenses of counsel, this
rule may be accepted as proper authority for
payment of (he defendant's (ravel if his pres-
ence at the deposition taking is so necessary to
his defense as to be considered a part of the
adequacy of his representation by counsel, and
since it is only by relation to authority for
payment of counsel’s expenses that the defend-
ant's travel is authorized, expenses should be
paid from appropriations of the Administra-
tive Office of the United States Courts. 1965,
44 Comp.Gen. 749.

14. Method of lah'ng deposition

Given practical and legal difficulties inher-
ent in telephone depositions, somewhat tan-
gential focus and generalized character of of-
fer of proof, and failure to explain why more
traditional methods could not be used, district
court was not shown lo have abused its discre-
tion in denying request by defendant to take
deposition by telephone of business associate
who was in Mexico City at lime of defendant's
trial in Massachusetts on charge of transport-
ing fraudulently obtained checks in interstate
commerce. U.S. v. Ferrcra, C.A.Mass.1984,
746 F.2d 908.

District court in criminal case had authority
to authorize taking of depositions in Bermuda
pursuant to letter rogatory. U.S. v. Steele,
C.ANJ.1982, 685 F.2d 793, certiorari denied
103 S.Ct. 213, 459 U.S. 908, 74 L.Ed.2d 170.

15. Persons subject to deposition—General-
y
Court would not Issue order to take deposi-

tion of witness sought by some defendants
while it appeared that the witness was so ill

that the taking of such a

seriously jeopardize the  mess' health.".(jd
v. Mitchell, D.C.D.C.1974, 385 F.Supp. 119S
affirmed 559 F.2d 31. 181 U.S.App.D.C. 2541
certiorari denied 97 S.Ct, 2641, 431 U.S.933!
53 L.Ed.2d 250, rehearing denied 97
2992, 433 U5. 916, 53 LEd.2d 1103.

Defendants charged with
transmit to foreign government
relating to national defense of the
Slates and to acting as agents of
government in United States without
tificatlon to Secretary of State were

order to take leposilions of foreign nationals:rv

alleged to be coconspirators, even though de--
fendants did not know whereabouts of pro.

spcctive witnesses and could not ascertain -"*- |

whether they would consent lo be permitted to
be examined, and, if so, nature and extent of
their testimony. U.S. v. Egorov. D.C.N.Y.1963

34 F.R.D. 130. *

16. Fugitives
District court's adoption of absolute rule’

that deposition of a fugitive would be an injus-a”i

lice was not harmless error on ground that

evidence of guilt was overwhelming as jury . —

might have concluded that fugitive’s testimony
was no more suspect than that of the convict-
ed felons who testified for the Government
and reviewing court could not determine
whether defendant proffered insufficient evi-
dence to justify an order for depositions. U.S.

v. Mills, CA11 (Fla.) 1985, 760 F.2d 1116. -
Fact that the person whose deposition de- ifA

fendants sought to take and introduce at trial
was a fugitive did not provide a basis for
denying the motion. U.S. v. Wilson, C.APa.'l
1979, 601 F.2d 95.

Trial court did not abuse its discretion in’
denying defendants' motions 10 depose four
Mexican nationals, three of whom were fugi-
tive codefendants, and one of whom was an
unindictcd coconspirator whose location wasj
not known. U.S. v. Richardson. C.A.Cal.1978,
588 F.2d 1235, certiorari denied 99 S.Ct. 1426,
440 U.S. 947. 59 L.Ed.2d 636, rehearing denied 'v
99 S.Ct. 2064. 441 U.S. 937, 60 LEd.2d 667,
certiorari denied 99 S.Ct. 2049, 441 U.S. 931, ]|
60 L.Ed.2d 658.

To allow testimony of fugitive to be taken by]
deposition would amount to an injustice. U-S."
v. Murray, C.A.Cal.1973, 492 F.2d 178, certio-J
rari denied 95 S.Ct. 98. 210, 419 U.S. 854, 942,,
42 L-Ed.2d 87. 166.

Evidence sustained denial of motion before
trial to take deposition of member of broker-
age firm, as he was then fugitive from justice!'
in prosecution for conspiracy to defraud pul
lie by distribution of oil company stock at
grossly inflated prices. U.S. v. Kelly, CAN.Y.'
1965, 349 F.2d 720, certiorari denied 86 S.Ct;
1467, 384 U.S. 947, 16 L.Ed.2d 544.

Defendant would not be permitted 10 take
deposition of person who was presently fugi
live from justice subject to arrest pursuant toj
outstanding order of contempt issued by dl

trlct court. US. v. Ros
303 F.Supp. 210.

Where codcfcndant w;
who had wilfully obsen’
try with which United
diplomatic relations ar
protection against san-
sought for perjurious te
showing that codcfcnda
fy and government cot
interrogatories without
of defendant's trial of
defendant would not be
osltion by written intcri
ant. US. v. Figuerc
F.Supp. 1215.

Motion to lake deposi
It was sought thereby
testify and still remain
Allen, D.C.N.Y.1961, 28

17. Party defend
Defendants rcmaine
within meaning of this
defendant from being ¢
and thus government 1
pose defendants simp!
menl learned that dci
grant of immunity, rcl
alleged coconspirator,
had each pleaded guil'
colics indictment, hai
US. v, Casscsc, C.A.

18. - Prosecution
Defendant was not
with the names of w
before grand jury in
might take depositior
prised of evidence ¢'
upon to seek a convk
motion was not one w
sions of rule 16 of
discovery and inspcc
covery right, and wa
within provisions of ti
silions as a demonsti
sary trial auxiliary. |

1974, 502 F.2d 581.

Defendant was not
lion of witness who a
of government's main
v. Grado, D.C.Mo0.195'

19. Use of depoaltlo
The confrontation i
Amend. 6 does not
of an out-of-court
oath and subject «
prove the truth of the
when the declarant is
trial. California v. <
1930, 399 U.S. 149. 2-

Use of videotaped
witness when he was
because of a stroki
present al depositior
which witness was e
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ANCHORAGE POLICE DEPARTMENT

4-501 South Bragaw Street. + Anchorage, Alaska 99507-1599
Telephone (907) 786-8500

Rick «iixIrtm. e
Manor Sevivane 1021

January 24,1995

Representative Sean R, Parnell
Alaska State Legislature
Juneau, Alaska 99801-1182

Dear Representative Parnell:

The Anchorage Police Department supports House Bill 26, which is an Act
revising Rule 15 of the Alaska Rules of Criminal Procedure. This change will
facilitate an equal administration of justice related to the taking of depositions by
adopting the comparable federal rule.

Sincerely,

ALjvCs'AO
Kevin M OlLeary
9 Chief of Police



FISCAL NOTE

STATE OF ALASKA BILL NO:  HB 26
1995 LEGISLATIVE SESSION

Revision Date: Dept. Affected:  Public Safety

Title: ~ "An Act revising Rule 15. Alaska Rules.... BRU: DPS Statewide Support
relating to depositions, to adopt..federal rule." Component: Commissioner's Office
Sponsor: Representative Parmell

Requestor:  (H) JUD COMPONENT SERIAL NO. 0523
EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)

OPERATING FY 96 FY 97 FY 98 . FY 99 FY 00 FY 01

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-
CAPITAL EXPENDITURES -0- -0- -0- -0- -0- -0-
CHANGE IN REVENUES ( J -0 - -0 - -0 - -0 - -0 - -0 -
R tw m Cod*
FUNDING: (Thousands of Dollars)
1002 Federal Receipts S
1003 GF Match ’
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL -0- -0- -0- -0- -0- *0*
Estimate of current year (FY 95) impact: $0.00_*
POSITIONS:
FULL-TIME 0 0
PART-TIME 0
TEMPORARY 0 0 0 0 0 0
ANALYSIS: (Attach a separate page if necessary.)
No fiscal impact is anticipated by the Division of Fish and Wildlife Protection with the passage of this legislation.
Prepared By: , Lee_Ann Lucas. Special Assistant to the.CQmmissionei- Phone:  (907) 465-4322
Division: LCommissipnetfa-Qffice. Date:  Q1/24/95
Approved by Commissioner: Date:  01/74/95
Agency: Ronald L. Qtta. Dept, of Public Safety
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
Ry 116} For further distribution information call the Governor's Legislative Office Page 10f 1



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
(907) 465-3867 or 465-2450
FAX(907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau,Alaska 99801-2105
MEMORANPUM , January 18, 1995
SUBJECT: Sectional Summary ofHB 26. (Work Order No. 9-LS0L147\A)
T0: Representative Sean Parnell

Attn: Richard Vitale

FROM: Gerald P. Luckhaupt
Legislative Counsel

You have requested a sectional summary ofthe above-described bilL As a preliminary matter,
please note that a sectional summary of a bill should not be considered an authoritative
interpretation o f the bill - the bill itselfis the best statement of its contents.

ulrepeals the current version of Alaska Rule of Criminal Procedure 15,
dealing with depositions o fwitnesses in criminal cases, and adopts in its place, as the Alaska
rule, Federal Rtile of Criminal Procedure 15.

GPL.glc
95-064.9lc

SECTIONAL SUMMARY



