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CS FOR HOUSE BILL NO. 25( )
IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINETEENTH LEGISLATURE - FIRST SESSIONBYOffered:Referred:Sponsor(s): REPRESENTATIVES PARNELL, Porter, Green, Bunde
A BILL

FOR AN ACT ENTITLED
"An Act revising Rule 16, Alaska Rules of Criminal Procedure, relating to
discovery and inspection in criminal proceedings."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Rule 16, Alaska Rules of Criminal Procedure, is repealed and reenacted to 
read:

Rule 16. Discovery.
(a) Objectives of Pretrial Discovery.

(1) Procedures before trial should, consistent with the constitutional 
rights of the defendant,

(i) promote a fair and expeditious disposition of the charges, 
whether by diversion, plea, or trial;

(ii) provide the defendant with sufficient information to make 
an informed plea;

(iii) permit thorough preparation for trial and minimize surprise

-1- C SH B  25( )
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at trial;
(iv) reduce interruptions and complications during trial and 

avoid unnecessary and repetitious trials by identifying and resolving before trial 
a procedural, collateral, or constitutional issue;

(v) minimize the procedural and substantive inequities among 
similarly situated defendants;

(vi) effect economies in time, money, judicial resources, and 
professional skills by minimizing paperwork, avoiding repetitious assertions of 
issues, and reducing the number of separate hearings; and

(vii) minimize the burden upon victims and witnesses.
(2) These needs can be served by

(i) full and free exchange of appropriate discovery;
(ii) simpler and more efficient procedures; and
(iii) procedural pressures for expediting the processing of cases,

(b) Disclosure to the Accused. Except as is otherwise provided as to matters
not subject to disclosure and protective orders, the prosecuting aUomey shall disclose 
the following to the defense and make available for inspection and copying, as 
appropriate:

(1) the names, addresses, and phone numbers, if known, of persons 
known by the government to have knowledge of relevant facts and their written or 
recorded statements;

(2) any written or recorded statements and any oral statements made 
by the accused;

(3) any written or recorded statements and any oral statements made 
by a co-defendant;

(4) any books, papers, documents, photographs, or tangible objects, 
which the prosecuting attorney is likely to use as evidence in the hearing or trial, other 
than models, charts, pictures, compilations of evidence, or other demonstrative 
evidence created by or on behalf of the prosecuting attorney;

(5) any record of prior criminal convictions of the defendant and of 
persons whom the prosecuting attorney is likely to call as witnesses at the hearing or
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trial;
(6) any material, documents, or information relating to lineups, 

showups, and picture or voice identifications in relation to the case;
(7) any material or information within the prosecuting attorney’s 

possession or control that tends to negate the guilt of the accused as to the offense or 
would tend to reduce the accused's punishment therefor;

(8) any relevan* material or information relating to the guilt or 
innocence of the defendant which has been provided by an informant, and any 
electronic surveillance, including wiretapping, of conversations to which the accused 
or the accused’s attorney was a party, or of premises of the accused or the accused's 
attorney;

(9) any relevant material or information regarding the relationship, if 
any, of witnesses to the prosecuting authority, including the nature and circumstances 
of any agreement, understanding, or representation between the prosecution and the 
witness that constitutes an inducement for the cooperation or testimony of the witness; 
however, the prosecution does not have to disclose any payments or provision for 
witness travel, housing, or meals in order to enable the witness to attend a specific 
court proceeding;

(10) any relevant material and information regarding
(i) searches and seizures of the property or person of the

defendant; and
(ii) the acquisition of statements from the accused;

i j (11) if the prosecution is likely to use character, reputation, or other act 
evidence relating to the defendant̂  notice of that likelihood and disclosure of the 
substance of that evidence;

(12) unless a different date is sei by the court, as soon as known and 
no later than 45 days before trial, the prosecution shall provide the name, address, 
phone number, and curriculum vitae of any expert witness performing work in 
connection with the case, and (i) a written report by the expert, setting out the expert’s 
opinion and the underlying basis of that opinion, or (ii) a written description of the 
substance of the proposed testimony of the expert, the expert's opinion, and the
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underlying basis of that opinion; however, notwithstanding Criminal Rule 15, if a 
written report by the expert has not been provided under (b)(12)(i) of this rule, the 
defense is entitled to conduct a telephonic or in-person deposition of the expert, at the 
expense of the defense; failure to provide timely disclosure shall entitle the defendant 
to a continuance; if the couit finds that a continuance is not an adequate remedy under 
the circumstances of the case, the court may impose other sanctions, including 
prohibiting the prosecutor from calling the expert at trial or declaring a mistrial;

(13) upon a reasonable request showing materiality to the preparation 
of the defense, the court in its discretion may require disclosure to defense counsel of 
relevant material and information not covered by (b)(1) - (12) of this rule.

(c) Disclosure to the Prosecution. Except as is otherwise provided as to 
matters not subject to disclosure and protective orders, the defense shall disclose the 
following to the prosecution and make available for inspection and copying, as 
appropriate:

(1) the names and addresses of persons the defendant is likely to call 
as witnesses and their written or recorded statements;

(2) any books, papers, documents, photographs, or tangible objects the 
defense is likely to use as evidence at a hearing or trial and which are not otherwise 
disclosed under (c) of this rule, other than models, charts, pictures, compilations of 
evidence, or other demonstrative evidence created by or on behalf of the defendant's 
attorney;

(3) if the defense is likely to use character, reputation, or other act 
evidence not relating to the defendant, notice of that likelihood and disclosure of the 
substance of that evidence;

(4) any relevant material or information regarding the relationship, if 
any, of witnesses to defense counsel and the defendant, including the nature and 
circumstances of any agreement, understanding, or representation between the defense 
and the witness that constitutes an inducement for the cooperation or testimony of the 
witness; however, the defense does not have to disclose any payments or provisions 
for witness travel, housing, or meals in order to enable the witness to attend a specific 
court proceeding;
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(5) unless a different date is set by the court, no later than 10 days

before trial, notice of defenses if the defendant is likely to rely upon a defense of alibi, 
justification, duress, entrapment, or other statutory or affirmative defense; failure to 
provide timely notice shall entitle the prosecutor to a continuance; if the court finds 
that a continuance is not an adequate remedy under the circumstances of the case, the 
court may impose other sanctions, including prohibiting the defendant from asserting 
the designated defense;

later than 30 days before trial, the defense shall provide the name, address, phone 
number, and curriculum vitae of any expert witness likely to be called at trial or 
another court proceeding, and (i) a written report by the expert, setting out the expert's 
opinion and the underlying basis of that opinion, or (ii) a written description of the 
substance of the proposed testimony of the expert, the expert's opinion, and the 
underlying basis of that opinion; however, notwithstanding Criminal Rule 15, if a 
written report by the expert has not been provided under (c)(6)(i) of this rule, the 
prosecution is entitled to conduct a telephonic or in-person deposition of the expert, 
at the expense of the prosecution; failure to provide timely disclosure shall entitle the 
prosecutor to a continuance; if the court finds that a continuance is not an adequate 
remedy under the circumstances of the case, the court may impose other sanctions, 
including prohibiting the defendant from calling the expen at trial;

(7) notice of an insanity defense or a defense of diminished capacity
due to mental disease or defect in compliance with AS 12.47;

— )(§Y turn over to the prosecutor any physical evidence of the offense 
received by defense counsel; if the physical evidence is received from the attorney's 
client or the client's agent or acquired as a direct result of information communicated 
by the client, defense counsel may not be compelled to provide any information 
concerning the source of the evidence or the manner in which it was obtained; in such 
cases, the prosecutor may not reveal the source of the evidence to the jury; if the 
physical evidence is not received from the client or the client's agent or acquired as 
a direct result of information communicated by the client, defense counsel shall reveal 
the manner in which the physical evidence was obtained unless that information is

(6) unless a different date is set by the court, as soon as known and no

I
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otherwise privileged;
(9) upon a reasonable request showing materiality to the preparation of 

the prosecution, the court in its discretion may require disclosure to the prosecution of 
relevant material and information not covered by (c)(1) - (8) of this rule.

(d) Regulation of Discovery.
(1) Timing of Discovery.

(i) Defense counsel has an immediate obligation to 
disclose evidence subject to (c)(8) of this rule.

(ii) When the prosecution has provided the discovery 
required under (b)(1) - (8) of this rule, the prosecuting attorney shall 
provide written notice to defense counsel or to the defendant if the 
defendant is not represented by counsel. Within 10 days of receiving

• 11 i notice from the prosecuting attorney, or such later date as agreed by the
*'V J--* prosecuting attorney or ordered by the court, the defense shall provide 

to the prosecution the discovery required under (c)(1) and (2) of this 
rule.

(iii) Discovery required of the prosecution under (b)(9) -
(11) and of the defense under (c)(3) and (4) of this rule shall be 
provided as agreed by the parties or as ordered by the court.

(iv) Other discovery required by (b) and (c) of this rule 
shall be provided as set out in the specific provision or as ordered by 
the court.
(2) Advice to Refrain From Discussing Case. Except as is otherwise 

provided as to matters not subject to disclosure and protective orders, neither counsel 
for the parties nor other prosecution or defense personnel shall advise persons (except 
the accused) having relevant material or information to refrain from discussing the case 
with opposing counsel or showing opposing counsel any relevant material, nor shall 
they otherwise impede opposing counsel's investigation of the case.

(3) Additional or Newly Discovered Information. If. subsequent to 
compliance with these rules or orders issued pursuant thereto, a party discovers 
additional o: .atiou which is subject to disclosure, that party shall
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promptly notify the other party or the other party's counsel of its existence. If the 
additional material or information is discovered during trial, the court shall also be 
notified.

(4) Materials to Remain in Exclusive Custody of Attorney.
(i) Materials furnished to an attorney pursuant to these rules 

shall remain in the attorney's exclusive custody, shall be used only for the 
purposes of conducting the case, and shall be subject to other terms and 
conditions that the court may provide if the information is

(aa) a criminal history record of a victim or witness; 
(bb) a medical, psychiatric, psychological, or counseling 

record of a victim or witness;
(cc) an adoption record;
(dd) a record that is confidential under as 47.10.090 or 

a similar law in another jurisdiction;
(ee) a report of a presentence investigation of a victim 

or witness prepared pursuant to Criminal Rule 32 or a similar law in 
another jurisdiction;

(ff) a record of the department of corrections other than 
Incident report relating to the crime with which the defendant is 
charged; or

(gg) any other record that the court orders be kept in the 
exclusive custody of the attorney.

(ii) An attorney shall not disclose to a defendant the residence 
or business address or telephone number of a victim or witness, obtained from 
information provided under this rule, even if the defendant is acting as co­
counsel. If the address and telephone numbers of all victims and witnesses 
have been obliterated, materials that had contained the address or telephone 
number of a victim or witness may be provided to a defendant proceeding 
without counsel only as allowed by AS 12.61.120.

(iii) Notwithstanding a defendant's status as co-counsel, 
materials covered by (d)(4)(i) or (ii) of this rule shall remain in the exclusive

WORK D R A FT  WORK D RAFT WORK D RAFT
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custody of the defendant's attorney. If an attorney violates (d)(4)(i) or (ii) of 
this rule, regardless of whether the defendant is co-counsel, the court shall refer 
the attorney's violation to the Disciplinary Board of the Alaska Bar Association 
as a grievance.

(iv) If a defendant is proceeding without counsel, materials 
covered by (d)(4)(i) of this rule may be provided to the defendant. If materials 
are provided to an unrepresented defendant under this paragraph, the court shall 
order that the materials remain in the defendant's exclusive custody, be used 
only for purposes of conducting the case, and be subject to other terms, 
conditions, and restrictions that the court may provide. The court shall also 
inform the defendant that violation of an order issued under this paragraph is 
punishable as a contempt of court.

(5) Restriction or Deferral of Disclosure of Information. Upon a 
showing of cause, the court may at any time order that specified disclosure be 
restricted or deferred, or make such other order as is appropriate, provided that all 
material and information to which a party is entitled shall be disclosed in time to 
permit the party’s counsel to make beneficial use thereof.

(6) Material Partially Discoverable. When some parts of certain 
material are discoverable under tiiese rules, and other parts are not discoverable, as 
much of the material shall be disclosed as is consistent with this rule. Excision of 
certain material and disclosure of the balance shall be preferred to withholding of the 
whole. Material excised pursuant to court order shall be sealed and preserved in the 
records of the court, and shall be made available to the court of appeals and the 
supreme court in the event of an appeal.

(7) Denial or Regulation of Disclosure-Disclosure to Court in Camera- 
Record of Proceedings. Upon request of any party, the court may permit:

(i) any showing of cause for denial or regulation of disclosure;
or

(ii) any portion of any showing of cause for denial or regulation 
of disclosure to be made to the court in camera ex parte; a record shall be 
made of such proceedings; if the court enters an order granting relief following
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such a showing, the entire record of the proceedings shall be sealed and 
preserved in the records of the court, to be made available to the court of 
appeals and the supreme court in the event of an appeal.

(8) Information Within Possession or Control of Other Members of 
Prosecuting Attorney's or Defense Counsel's Staff. The prosecuting attorney’s or 
defense counsel's obligations under this rule extend to material and information in the 
possession or control of

(i) members of the prosecuting attorney’s or defense counsel's 
staff, respectively; and

(ii) any others who have participated in the investigation or 
evaluation of the case and who either regularly report or with reference to the 
particular case have reported to the prosecuting attorney's office or defense 
counsel, respectively.

(9) Legal Research and Records of Prosecuting Attorney or Defense 
Counsel. Disclosure shall not be required of leyal research or those portions of 
records, correspondence, reports or memoranda that contain the opinions, theories, or 
conclusions of the

(i) prosecuting attorney or members of the prosecuting attorney's
legal staff; or

(ii) defense counsel or members of the defense counsel's legal
staff.
(e) Sanctions.

(1) Failure to Comply with Discovery Rule or Order. If at any time 
during the course of the proceedings it is biought to the attention of the court that a 
party has failed to comply with an applicable discovery rule or an order issued 
pursuant thereto, the court shall order such party to permit the discovery of material 
and information not previously disclosed or enter such other order as it deems just 
under the circumstances.

(2) Willful Violations. Willful violation by counsel of an applicable 
discovery rule or an order issued pursuant thereto may subject counsel to appropriate 
sanctions by the court.

WORK DRAFT
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(f) Omnibus Hearing.
(1) Time for Hearing-Wlien Set. If the defendant is charged with a 

felony, the court shall set a time for an omnibus hearing when a plea of not guilty is 
entered. The omnibus hearing shall be scheduled for a time when the briefing of 
pretrial motions should be complete.

The omnibus hearing may be cancelled by the court only upon the stipulation 
of counsel that there are no motions which require hearing and that discovery is 
complete. Counsel shall also provide the information outlined in (f)(2)(iv) of this rule. 

The court may set an omnibus hearing in a misdemeanor case.
(2) Duties of Trial Court at Hearing. At the omnibus hearing the court

shall:
(i) ensure that discovery under this rule is complete;
(ii) rule on any pending motions which are ripe for decision;
(iii) schedule any necessary evidentiary hearings; and
(iv) obtain case management information from the parties, 

including the expected length of trial, the likelihood of trial, and any 
anticipated scheduling difficulties.
(g) Non-Testimonial Identification Procedures.

(1) Authority. Upon application of the prosecuting attorney, the court 
by order may direct any person to participate in one or more of the procedures 
specified in (g)(2) of this rule if affidavit or testimony shows probable cause to believe 
that:

(i) an offense has been committed by one of several persons 
comprising a narrow focal group that includes the subject person;

(ii) the evidence sought may be of material aid in identifying 
who committed the offense; and

(iii) the evidence sought cannot practicably be obtained from
other sources.

(2) Scope. An order issued under (g)(1) of this rule may direct the 
person to do or submit to any and all of the following:

(i) appear in a line-up;
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(ii) speak words, phrases or sentences relevant to the case for 
identification by witnesses;

(iii) be fingerprinted;
(iv) pose for photographs not involving reenactment of a scene;
(v) try on articles of clothing;
(vi) permit the taking of specimens of material under the 

person's fingernails;
(vii) permit the taking of samples of blood, hair, and other 

materials of the person’s body which involve no unreasonable intrusion thereof;
(viii) provide specimens of the person's handwriting;
(ix) submit to a reasonable physical or medical inspection of the

person’s body.
(3) Right to Counsel. When issuing an order under (g)(1) of this rule, 

the court shall also order that the person be represented by counsel or waive the right 
to be represented by counsel before being required to appear in a lineup, give a 
specimen of handwriting, or speak for identification by witnesses to an offense.

(h) Material not in Possession or Control of Prosecuting Attorney; Confidential 
Records.

(1) Whenever defense counsel provides notice to the prosecuting attorney 
and designates and requests production of material or information that is not in the 
possession or control of the prosecuting attorney, other than confidential records under
(h)(2) of this rule, but would be discoverable if in the possession or control of the 
prosecuting attorney, the court shall issue suitable subpoenas or orders to cause such 
material to be made available to defense counsel.

(2) If a defendant makes a particularized showing that confidential 
records not in the possession of the prosecuting attorney are likely to contain relevant 
information that would negate guilt, reduce the defendant's punishment, or establish bias 
on the part of a witness, the court may conduct an in camera review of the records upon 
prior notice to the person who is the subject of the records and the agency keeping the 
records. If the court determines during its in camera review that such information exists, 
the court shall provide (i) a copy of that portion of the records that contains the 
information to the defense, (ii) a copy of the material provided to the defense to the

-11-
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prosecution, except for any statements by the defendant the disclosure of which would violate the defendant's right against compulsory self-incrimination, and shall enter an order that a hearing be held before the information may be introduced, used, or mentioned during an open court proceeding. The hearing conducted by the court will be outside the presence of the jury in order to determine whether the probative value of the evidence is outweighed by an unwarranted invasion o f privacy of the subject of the records or an unwarranted hampering of the ability of the agency to collect records. The hearing to determine admissibility shall be conducted in camera if  there is a danger of unwarranted invasion of privacy.(i) As used in this rule,(1) "oral statement" means the substance of a statement of any kind by a person, whether or not reflected in any existing writing or recording;(2) "written or recorded statement" means(i) any statement made by a person in writing that is signed, adopted, or approved by that person; or(ii) the substance of a statement o f any kind made by a person that is embodied or summarized in a writing or recording, whether or not specifically signed or adopted by that person; the term is intended to include statements contained in police or investigative reports, but does not include attorney work product or notes taken by the attorney.

WORK D R A FT  WORK DRAFT WORK D RAFT

C SH B  25( ) -12-
N ew  T e x t  U n d e r l i n e d  [D E L E T E D  T E X T  B R A C K E T E D ]



FEB-16-96 FR1 09:28 AH

Revision D ate: 1 / 2 2 / 9 6 ________________________________  Dept. Affected: Administration_____________________________
Title: “An Act revising A laska Rule of Criminal P rocedure 16. BRU; Public D efender Agency______________________________
relating to  d isc o v er/ and  inspection in criminal proceedings...* Com ponent: Public D efender A gency________________________
S p o n so r  R ep . Parnell________________________________________ ____________________________________________________ _
R e q u esto r  (HI Fin___________________________________________  COMPONENT SERIAL NO. J 6 3 1 _________________________

F I S C A L  N O T EST A T E  O F  A L A S K A  B IL L  N O . C S H B  25 (JUD)1996 L E G IS L A T IV E  SE SSIO N

EXPENDITURES/REVENUES:   (Thousands of Dollars)
OPERATING EXPENDITURES FY 97 FY9B FY 99 FY 00 FY 01 FY 02

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

f CAPITAL EXPENDITURES 0 I 9,. 0  I J ? ,.... ...0.. . .......... p , .

I CHANGE tN REVENUES f ) I 0 I 0 I 0 I 0 T ~  0 I Q 1

FUND SOURCE;   (Thousands of Dollars)
1002 F ederal R eceipts
1003 GF Match
1004 GF
1005 G F/Program  R eceip ts 
1037 GF/M ental Health 
OTHER
t o t a l 0 0 0.0 0 0 0,0 0.0 0.0

E s tim a te  o f  an y  c u r re n t y e a r  (FY 96) c o s t:  S -Q-
POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a  separate  page if necessary.)

T here is no fiscal im pact to the  Public Defender Agency.

P repared by: John Saleini. Director 
D ivision:____ P ublic

Approved by Commissioner: Mmk Royer

Phone: 264-4400 
D a te :___________

Agency- Department of Administration
z.

Date:

Rev: 12/95
nncshM5 wpa

PREPARER  TO  PROVIDE ALL D ISTR IBUTION COP IES  TO  GOVERNOR 'S  LEG ISLATIVE O FF IC E
For further distribution information, call the Governor's Legislative Office

Page  J  o f  J  

r



TOTAL

I . C H A N G E  IN.BEVENUES ( )■

FUND SOU RC E: (T housands of Pol
1002 F edera l R eceip ts
1003 G F  Match
1004 G F
1005 G F /P rog ra rr R eceipts
1006 GF/MHTIA
O T H E R __________________________

OPERATING EXPENDITURES  FY 96
PERSONAL SERVICES 364.7
TRAVEL 
CONTRACTUAL 
SU PPLIES 
EQUIPMENT 
LAND & STRUCTURES 
GRANTS, CLAIMS 
MISCELLANEOUS
TOTAL OPERATING

I CAPITAL EXPENDITURES I I

F I S C A L  N O T ES T A T E  O F  A L A S K A  H IL L  N O . L 'SIllt 251995 L E G IS L A T IV E  SE SSIO N
R evision D a t e :  D epartm ent Affected: A dm inistration
Title: ‘An Act revising Rule 16. A laska R ules of Criminal  BRU: Public D efender A gency
P ro ced u re  relating to d isc o v e ry . ,  .*____________________________  C om ponent: P ublic D efender A ge ncy .
S ponso r: R ep resen ta tive  Parnell
R equesto r: R ep resen ta tive  Porter_____________________________  COM PONENT SERIAL NO. 1631

FY 99 FY
EXPENDITURES/REVENUES:

E s tim a te  of a n y  c u r re n t  y e a r  (FY 95) c o s t:  S 0 
POSITIONS:____________________________________
FULL-TIME 6.0 6.0 6.0 6.0 6.0 6.0
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate  page if necessary.)See attached.

Prepared by: John B Salemi. Director 
Division: Public D elender Aoencv

Approved by Commissioner: Mark Bover 
Agency: Department of Administration

Phone: (9071264-4412 
Date: _________________

Date:

PREPARER  TO  PROV IDE  ALL D ISTR IBUT ION  C O P IE S  TO  G O V ER N O R ’S LEG ISLAT IVE  O F F IC E
For further distribution information, ca ll the Governor's Legis lative Office

Rev: 01/95
8/leg95/17/cshb25ln.kp6

Page 1 o f .



F IS C A L  N O TE
S T A T E  O F  A L A S K A  B I L L  N O .  C S H I t  2 5

19 9 5  L E G I S L A T I V E  S E S S I O N

AN ALYSIS: (co n tin u ed )This bill proposes a profound change in the way criminal cases are litigated in Alaska. Under current court rule, the defense is entitled to all relevant materials concerning a case which is in the possession or control of the police/prosecutor. Under this proposal a defendant will receive full discovery only if he or she agrees to turn over information to the prosecution concerning the defense case.The State of Alaska has long had a plea bargaining ban. Additionally, Alaska has strict sentencing provisions as regards mandatory sentences and enhanced sentences for repeat offenders. Parole release is restricted in many instances and good time deductions are not as liberal as in other jurisdictions. Ordinarily the combination of these factors would create more litigation of criminal matters. Fortunately, Alaska's full discovery provisions under Criminal Rule 16 provide the defense with an opportunity to review and evaluate the prosecution's case. Specifically, a defendant and his/her lawyer can make a knowing determination as to the propriety of pleading guilty versus exercising trial rights because of the full fund of information which is required to be provided under the current rule. As a result, more than 90 percent of Public Defender (PD) clients plead guilty or no contest.If the rule is changed some percentage of criminal defendants will choose not to participate in reciprocal discovery. The effects will be as follows:1. Fewer dispositions at the felony intake stage;2. More pretrial hearings, including evidentiary hearings to "discover" facts;3. More discovery disputes, involving lawyer and court time;4. More gamesmanship generally with respect to criminal litigation; and5. More trials (the most labor-intensive and costly component of criminal litigation).It is difficult to determine to what extent individuals will opt out of the receipt of discovery from the prosecution.Until there is an experiential basis for making such a determination, the PD takes a very conservative approach to fiscal impact. No additional lawyers or clerical support are being requested. At the minimum, however, each of the 13 PD offices will need investigative support. Currently there are five offices which have no investigator position. Therefore, five investigators will be added to accommodate these offices. Additionally, the Anchorage PD office will require one additional investigator given the high volume caseload in that office location.FISCAL ANALYSIS6 Investigator IIAnchorage 51.5Sitka 51.5Kotzebue 71.0Kodiak 55.7Barrow 71.0Dillingham 64.0364.7Personal Services 364.7Travel 6.0TOTAL 370.7
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EBA. ARA, KAA, CAA,

MEA, DAA

Election District
10-26, 2. 37,6, 37, 39

TYPE OF EXPENDITURE AMOUNT Justification
Salary 262.404 These six investigator positions will lie necessary to meet the increased demands for defense (.!
Benefits 102.274 investigation where the defendant has "opted out" the reciprocal discovery provisions. In those cases Fj 

the defense lawyer/defendant will not have the benefit of police reports, witness statements, and other kj 
discovery which would ordinarily be used to prepare and evaluate the strength of the prosecution's case. 1 
Instead, the defense attorney will have to rely on defense staff investigators to interview witnesses and K

Premium Pay

Other

Total Personal Services 0 364,678 gather other factual information concerning the case. Except for the Anchorage position, these new k

Travel 6,000 positions rue lor PD nlliees where there is no investigator position.

Contractual BUDGET ANALYSIS:
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Other Anchorage 51.5
! Total Cast 370.678 Sitka 51.5

FUNDING SOURCE FOR TOTAL COST Kotzebue 71.0 
Kodiak 55.7 
Bnnow 71.0Federal Receipts 1002

G.F. Match 1003 Dillingham 64 0

General Fund 1004 370,678
364.7

I-A Receipts 1007

CIP Receipts 1061 Personal Services 364.7

Other 6.0i nivct

TOTAL 370.7
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HARt 1 7 - 9 5  F R I  1 4 : 2 0 SO A /PU B L IC  ADVOCACY A

Specific Issues/Concerns
Section 1, Page 2, line 19— This subsection contains the requirement that the prosecutor 

provide information regarding persons w h o  have knowledge regarding relevant facts of the >
case. Absent is the requirement that the phone numbers of these individuals be given to «

defense. This is a particularly importanTconsideration^given the dearth of investigation 

resources the Public Defender Agency has available. Five P D  offices have no investigator 

whatsoever. T w o  offices have only a half-time person.

This section should also require disclosure of "oral statements" (as defined on page 11 of the 

draft) of individuals having knowledge of relevant facts. This seems only fair since the 

defense has to provide the prosecution with oral statements from witnesses likely to be called 

by the defense. See page 4, line 7.

Page 2. line 25— Subsection (b)(4) relates to tangible items which the prosecuting attorney has 

a duty to "discover" to the defense, It should not be limited to items "that were obtained 

from or belonged to the defendant". It is suggested that phrase be removed. Please note that 

on page 4 under subsection (c) "Disclosure to the Prosecution" the defendant has an open- 

ended obligation with respect to disclosing tangible objects. It does not m a k e  sense that the 

defense should have a larger obligation than does the prosecution.

Page 2, line 28-Subsection (b)(5) is an appropriate place to add the requirement that the 

prosecutor provide defense with the list of witnesses likely to be called at trial. This witness 

list should be provided 45 days prior to trial. See A B A  Standard 11-2.1 (a)(ii).

Page 3. lines 12 and 17- T h e  phrase "upon request of defense counsel" should be removed 

from both subsection (9) and (10). These provisions should be self-executing, rather than be 

premised on a request from defense counsel. Having such language will only foster the 

practice of filing boiler plate discovery motions in every case by defense counsel. This 

creates unneeded/unwanted paperwork for the court.

„ Page. 4, line 12- T h e  provision that defense counsel provide the prosecution with records of 

prior criminal convictions relating to witnesses is not logical. First of all, the defense does 

not have as ready access to computer banks regarding criminal convictions as does the 

prosecution. Furthermore, it is not the defendant’s role to provide the prosecution with 

potential impeachment evidence of its o w n  witnesses. The prosecution has adequate 

resources for this purpose.

Page 4.i fine 14-Subsection (c)(4) requires that the defense disclose "character, reputation, or 

other act evidence". This is the kind of provision that is going to invite discovery disputes. r rv
These disputes will be contentious, protracted and time consuming for the court and the ia() 

parties. It is one thing to require the defense to provide notice of potential defenses and 

witnesses likely to be called. This provision goes too far in that it invades defense tactical Q y j  
considerations, strategy and work product. This provision must be deleted. '
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Page 4. line 16-Subsection (c)(5) is a mystery to me. The defense cannot provide inducements 

in exchange for a witness’ testimony. The provision should be deleted.

Page 4. line 21-This provision (6) embraces the "notice of defense" requirement. The final ' 

phrase "...including prohibiting the defendant from asserting the designated defense" is ill i 
advised. The notice requirements are imposed on counsel. Penalizing a defendant because of 

counsel’s failure to give proper notice is unfair and violative of basic notions of due process.

That potential sanction should be removed from the rule.

Page 4. line 28-This is the "expert witness notice" requirement (7). It should be rewritten so 

that a written report has to be turned over by the defense only if one has been prepared. I 

suggest the language "if available" be added at line 31 after the words "written report". Not 

every expert witness or forensic consultant should be required to write a report if they fall into 

the category "likely to be called at trial". Whereas the prosecution does not have to pay for 

reports from the crime lab, the FBI or the state medical examiner, each report prepared for l - ^ '   ̂
defense counsel costs money. For example, a psychological evaluation in written form typically 

costs between $750 and $900. This is in addition to the hourly charge levied against defense , • 

for evaluation time and testing. If the legislature wishes to increase the contractual budget of s y, 

the Public Defender Agency, then this provision would not be so burdensome. It should be 

noted that the A B A  Standard regarding this provision is written in a w a y  which does not require 

that a written report be prepared. The A B A  Standard, found at ll-2.l(iv) should be substituted 

for subsections (c)(7).

Page 5. line 2 1-Concerning the^tjming of discovery"/ The prosecution should notify the 

defendant that discovery is complete b\T^ttcffl|'nOTfcer7TlQt'wav there will be no dispute as to 

said notification. It is suggested that at line 26 the words be added after "shall notify" "in 

writing". In this same paragraph there is a requirement that the defense provide discovery 

within ten days of receiving said notice. This is not a reasonable time frame-at least not for 

the Public Defender Agency-given present attorney and investigation resources. The P D  has 

H  investigator positions statewide. A s  noted above, several offices are without investigative 

support. There Is no contractual m o n e y  for investigation. Similarly, the Public Defender 

Agency has no paralegal positions. Unlike the prosecution and Public Safety, the Public 

Defender Agency receives no federal funds. In the smaller Public Defender offices I can 

envision the timing obligation which is presently imposed on defense counsel under this proposal 

passing without the attorney having even read the prosecution discovery, let alone having m a d e  

an investigation request and obtaining defense investigation information. It should also be noted 

that there doesn't appear to be any absolute deadline for the prosecution to provide discovery.

With the 120-day speedy trial rule as backdrop, I believe that the timing requirement for the 

defense should be triggered by the trial date. I suggest w e  use the same timing requirement as 

appears on page 4, subsection (c)(7) ("30 days before trial").

Page 6. line 6-Conc e m i n g  the subsection "Advice to Refrain F r o m  Discussing Case", this 

provision should be strengthened. It should also contain a provision for sanctions. It is the 

Public Defender’s experience that law enforcement agents and prosecution witness/victim
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coordinators sometimes engage in the practice of discouraging prosecution witnesses from 

meeting with defense lawyers/investigators, If w e  are going to have free and fair discovery, this 

practice should be condemned. I suggest the following change, beginning at line 7 after 

"protective orders": "neither counsel for the prosecution or defense or any agent thereof

(including paralegals, victim/witness coordinators, investigators, law enforcement agents) shall 

advise..,". At the end of this paragraph it is suggested that a sanction provision be added. 

Something on the order of "Violation of this provision can result in the individual being held 

contempt of court and/or paying a monetary sanction. If a monetary sanction is imposed, it shall ( 

be paid by the individual, not by the entity for w h o m  he/she is employed". ^

Page 6. Iine29--I don’t understand w h y  subsection (ee) is needed. Furthermore, the proscription 

is not clearly stated. Are you referring to a report within a presentence investigation report, or 

the entire presentence investigation report?

Page 7. line 6-Subsecrion (ii) seems to preclude an individual proceeding without counsel from obtaining the address or telephone number of prosecution victims/witnesses. How do they investigate their case? Maybe I’m missing something.
Page 11. line 14-This subsection involves a defendant making a request for confidential 

information not in possession of the prosecution. The proposal requires the court, if it 

determines that the information exists and is relevant, to turn it over not only to the defendant, 

but also to the prosecution. There m a y  be instances where this information is not subject to 

disclosure to the prosecution, pretrial. Therefore the requirement that the material be turned 

over to both parties should be excised. The court should be given discretion as to the 

dissemination of these materials to the prosecution.

Page 11, lines 28-32»This is part of the "oral statement" definition. O n  line 32 the phrase 

"notes taken by the attorney" is used to preclude discovery of same. What does this provision 

m e a n  in the context of situations where a prosecuting attorney interviews a witness pretrial, 

learns additional relevant information from said interview, and naturally takes notes regarding 

same. The notes are a summary of an oral statement of a prosecution witness. Shouldn’t this 

be discoverable?

Conclusion
If the legislature is going to usher in a n e w  era with respect to criminal discovery, and this 

draft is the vehicle, it is the Public Defender position that the above-mentioned 

comments/changes are in order. A s  w e  continue to consider this proposal w e  m a y  find other 

sections which w e  feel need redrafting.

Thank you for the opportunity to c o m m e n t  on this work draft.

JBS:sh
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A l a s k a  S u p r e m e  C o u r t  
303 K  S t r e e t  
A n c h o r a g e ,  A K  9 9 5 0 1

Ref: C o m m e n t s  on P r o p o s e d  A m e n d m e n t s  to
C r i m i n a l  R u l e  16 G o v e r n i n g  D i s c o v e r y

D e a r  J u s t i c e s  of t h e  S u p r e m e  Court.*'.

You h a v e  r e q u e s t e d  c o m m e n t s  on p r o p o s e d  a m e n d m e n t s  to 

C r i m i n a l  R u l e  16 w h i c h  g o v e r n s  d i s c o v e r y  in c r i m i n a l  ca s e s .  T h e  

a m e n d m e n t s  p r o p o s e d  by  a m a j o r i t y  of the C r i m i n a l  R u l e s  C o m m i t t e e  

t i n k e r  w i t h  t h e  e x i s t i n g  d i s c o v e r y  pro c e d u r e ,  b u t  t h e y  d o  not 

a c h i e v e  t h e  s t a t e ' s  p r i m a r y  o b j e c t i v e :  full and f a i r  d i s c o v e r y  b y

b o t h  s i d e s  in a c r i m i n a l  case. A t  t h e  sa m e  time, s t a t e  l e g i s l a t o r s  

h a v e  i n t r o d u c e d  s e v e r a l  b i l l s  w h i c h  w o u l d  a d o p t  m o s t  o f  t h e  f e d e r a l  

p r o v i s i o n s  g o v e r n i n g  dis c o v e r y .  (Copies of S e n a t e  B i l l  No. 10 and 

H o u s e  B i l l  No. 25 a r e  attached.)

I u r g e  the C o u r t  to a d o p t  the D e p a r t m e n t  of L a w ' s  

r e c i p r o c a l  d i s c o v e r y  p r o p o s a l  (copy a t t a c h e d ) . I b e l i e v e  t h a t  this 

p r o p o s a l  r e p r e s e n t s  a m o r e  b a l a n c e d  and e q u i t a b l e  a p p r o a c h  t o  the 

d i s c o v e r y  i s s u e  t h a n  does e i t h e r  t h e  c u r r e n t  r u l e  or t h e  p r o p o s e d  

l e g i s l a t i o n .  U n d e r  the c u r r e n t  r u l e  a n d  t h e  c o m m i t t e e ' s  p r o p o s e d  

a m e n d m e n t s ,  d i s c o v e r y  is e s s e n t i a l l y  a o n e - w a y  s t r e e t  y/here the 

g o v e r n m e n t  is r e q u i r e d  to p r o v i d e  e v e r y t h i n g  t o  the d e f e n d a n t  and 

t h e  defendant' p r o v i d e s  l i t t l e  in return. A s  a r e s u l t ,  t h e  

g o v e r n m e n t  is o f t e n  a m b u s h e d  at t r i a l  w i t h  s u r p r i s e  w i t n e s s e s  a n d  

o t h e r  e v i d e n c e .  R e c i p r o c a l  d i s c o v e r y ,  on the o t h e r  hand, a c c o r d s  

t h e  s a m e  d i s c o v e r y  r i g h t s  t o  t h e  g o v e r n m e n t  and to t h e  d e f e n d a n t .  

T h e  D e p a r t m e n t  of L a w ' s  r e c i p r o c a l  d i s c o v e r y  p r o p o s a l  is p r e f e r a b l e  

t o  t h e  f e d e r a l  r u l e  c o n t a i n e d  in t h e  l e g i s l a t i v e ' b i l l s  b e c a u s e  it 

p r o v i d e s  b o t h  t h e  s tate and d e f e n d a n t s  w i t h  w i t n e s s '  s t a t e m e n t s  as 

p a r t  o f  t h e  d i s c o v e r y  process.



C r i m .  R u l e  1 6 - 21 / 2 3 / 9 5
T h e  c u r r e n t  r u l e  is s i m p l y  w a s t e f u l  of r e s o u r c e s  a n d  not 

f a i r  t o  t h e  g o v e r n m e n t .  D e f e n d a n t s  a n d  d e f e n s e  c o u n s e l  are 

t h o r o u g h l y  f a m i l i a r  w i t h  t h e  g o v e r n m e n t ' s  c a s e  by t h e  c o m m e n c e m e n t  

of t r i a l  b e c a u s e  t h e y  h a v e  h a d  w e e k s ,  a n d  o f t e n  m o n t h s ,  t o  s t u d y  

t h e  g o v e r n m e n t ' s  evidence. S t a t e  a n d  m u n i c i p a l  p r o s e c u t o r s ,  o n  t h e  

o t h e r  hand, k n o w  little, if a n y t h i n g ,  a b o u t  w i t n e s s e s  t h e  d e f e n d a n t  

w i l l  c a l l  at t r i a l  or t h e  e v i d e n c e  t h e  d e f e n d a n t  w i l l  i n t r o d u c e .  

O f t e n ,  t h e  f i r s t  ti m e  t h e y  l earn t h e  i d e n t i t y  of a d e f e n s e  w i t n e s s  

is w h e n  d e f e n s e  c o u n s e l  s t a t e s  in o p e n  c o u r t  b e f o r e  t h e  jury, "The 

d e f e n s e  c a l l s  w i t n e s s  X . ‘» T h e  p o l i c e  h a v e  l i t t l e  o r  no t i m e  t o  

v e r i f y  t h e  w i t n e s s '  t e s t i m o n y ,  a n d  t h e  p r o s e c u t o r  h a s  l i t t l e  t i m e  

t o  p r e p a r e  for c r o s s - e x a m i n a t i o n  o f  t h e  w i t n e s s .  T h i s  s i t u a t i o n  

o c c u r s  n o t  o n l y  w i t h  lay w i t n e s s e s ,  b u t  a l s o  w i t h  e x p e r t  w i t n e s s e s .

T w o  r e c e n t  m u r d e r  p r o s e c u t i o n s  —  S t a t e  v. P o m m e n v i l l e  

a n d  S t a t e  v. B l e v i n s  —  i l l u s t r a t e ' o n e  of t h e  p r o b l e m s  w i t h  t h e  

c u r r e n t  rule. T h e  d e f e n d a n t  in P o m m e n v i l l e  w a s  c h a r g e d  w i t h  

k i l l i n g  a child; his d e f e n s e  w a s  t h a t  a n o t h e r  i n d i v i d u a l  (the 

c h i l d ' s  m o t her) i n f l i c t e d  t h e  f a t a l  i n j u r i e s .  T h e  d e f e n d a n t  

p r o v i d e d  t h e  p r o s e c u t o r  a c o p y  o f  cn e x p e r t  w i t n e s s '  c u r r i c u l u m  

v i t a e  b e f o r e  trial, but d i d  n o t  p r o v i d e  a r e p o r t  s e t t i n g  o u t  the 

s u b s t a n c e  of t h e  e x p e r t ' s  p r o p o s e d  t e s t i m o n y .  D e f e n s e  c o u n s e l  d i d  

n o t  c o n s e n t  to an i n t e r v i e w  o f  t h e  e x p e r t  b y  t h e  p r o s e c u t o r  u n t i l  

a p p r o x i m a t e l y  one h o u r  b e f o r e  t h e  e x p e r t  w a s  to t a k e  t h e  s t a n d  at 

t r i a l .  A f t e r  s p e a k i n g  w i t h  t h e  e x p ert, t h e  p r o s e c u t o r  d e t e r m i n e d  

t h a t  t h e  s t a t e  c o u l d  n o t  p r o v e  c a u s a t i o n  b e y o n d ' a  r e a s o n a b l e  d o u b t  

and n e g o t i a t e d  a m i d - t r i a l  plea. H a d  t h e  p r o s e c u t o r  b e e n  able' to 

•speak w i t h  t h e  e x p e r t  a n d  n e g o t i a t e  t h e  p l e a  p r i o r  t o  trial, t h r e e  

w e e k s  of t h e  j u d g e ' s  time, t h e  j u r ors' t i m e ,  t h e  p r o s e c u t o r ' s  t i m e  

a n d  t h e  d e f e n s e  a t t o r n e y ' s  t i m e  c o u l d  h a v e  b e e n  saved.

I
T h e  d e f e n d a n t  in B l e v i n s  w a s  c h a r g e d  i n  U n a l a s k a  w i t h  

m u r d e r i n g  t w o  p e o ple. H e  c l a i m e d  t h a t  h e  w a s  i n s a n e  a t  t h e  t i m e  

a n d  t h e  c o u r t  o r d e r e d  t h a t  h e  b e  e x a m i n e d  b y  a p s y c h i a t r i s t ,  as 

r e q u i r e d  by A S  1 2 . 4 7.070. T h e  c o u r t  a l s o  o r d e r e d  b i f u r c a t i o n  of 

t h e  t r i a l  i n t o  a g u i l t  p h a s e  a n d  a n  i n s a n i t y  p h a s e .  T h e  c o u r t  

e n t e r e d  an o r d e r  p r o h i b i t i n g  t h e  s t a t e  f r o m  r e v i e w i n g  b o t h  the 

r e p o r t s  of t h e  d e f e n s e  a n d  s t a t e  p s y c h i a t r i s t s  u n t i l  t h e  c o n c l u s i o n  

o f  t h e  g u i l t  p h a s e  of t h e  trial. B e c a u s e  t h i s  w o u l d  "have le f t  

l i t t l e  t i m e  f o r  t h e  p r o s e c u t o r  in r u r a i  A l a s k a  to  p r e p a r e  f o r  the 

i n s a n i t y  p h a s e  of t h e  p r o c e e d i n g  (and b e c a u s e  t h e  c o u r t  of a p p e a l s  

d e n i e d  t h e  s t a t e ' s  p e t i t i o n  for r e v i e w ) ,  a p r e t r i a l  p l e a  to a 

l e s s e r  c h a r g e  w a s  n e g o t i a t e d .
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T h e  p r o p o s e d  a m e n d m e n t s  t o  C r i m i n a l  R u l e  16 a r e  i n a d e­

q u a t e  t o  c u r e  e x i s t i n g  p r o b l e m s .  T h e  p r o s e c u t o r s  h a d  n o t i c e  o f  t h e  

e x p e r t s  in t h e  P o m m e n v i l l e  a n d  B l e v i n s  cases, but t h e y  d i d  n o t  h a v e  

t h e  e x p e r t s '  r e p o r t s .  T h e  j u d g e  in t h e  B l e v i n s  c a s e  r u l e d  t h a t  she 

h a d  t h e  a u t h o r i t y  t o  k e e p  the e x p e r t s '  r e p o r t s  fr o m  t h e  p r o s e c u t o r  

u n t i l  t h e  m i d d l e  o f  a b i f u r c a t e d  t r i a l  ev e n  t h o u g h  the c u r r e n t  

v e r s i o n  of c r i m i n a l  R u l e  16(c)(5) e x p r e s s l y  s t a t e s  t h a t  the

p s y c h i a t r i s t ' s  r e p o r t  " s h a l l  be m a d e  a v a i l a b l e  to b o t h  p a r t i e s . "  

it is u n l i k e l y  t h a t  t h e  p r o p o s e d  a m e n d m e n t s  wi l l  c h a n g e  e x i s t i n g  

p r a c t i c e  b e c a u s e ,  a s  in t h e  c a s e s  d i s c u s s e d  above, j u d g e s  c o u l d  

c o n s t r u e  the a m e n d m e n t s  t o  a l l o w  d e f e n s e  c o u n s e l  t o  w i t h h o l d  an 

e x p e r t ' s  r e p o r t  u n t i l  t h e  m i d d l e  of trial. And, t h e  p r o b l e m  is 

e x a c e r b a t e d  b e c a u s e  s o m a  d e f e n s e  a t t o r n e y s  r e q u e s t  e x p e r t  w i t n e s s e s  

t o  n o t  w r i t e  r e p o r t s  of t h e i r  f i n d i n g s ,  s p e c i f i c a l l y  t o  a v o i d  

h a v i n g  t o  m a k e  d i s c o v e r y .  In an a f f i d a v i t  f i led in S t a t e  v. O l s o n . 

1 S I - S 9 3 - 5 5  Cr. , d e f e n s e  a t t o r n e y  G S l e n  P a i n e  m a d e  t h e  f o l l o w i n g  
s t a t e m e n t :

I h a v e  h a d  c l i e n t s  e v a l u a t e d  p r i o r  t o  t r i a l ;  I

c a n n o t  r e m e m b e r  w h e n  I h a v e  e v e r  a s k e d  f o r  a r e p o r t  

f r o m  a n  e x p e r t ,  no  m a t t e r  w h a t  t h e  ar e a  o f  e x p e r­

tise, w h e n  I e x p e c t e d  t h a t  I w o u l d  go t o  t r i a l .  I

do n o t  b e l i e v e  I h a v e  e v e r  a s k e d  for a r e p o r t .  In 

m y  e x p e r i e n c e  r e p o f t 3  s i m p l y  a l l o w  t h e  s t a t e  to 

i m p e a c h  o r  to a t t a c k  m y  e x p e r t  o n  th* b a s i s  of t h e  

r e p o r t  itself. If I h a d  e x p e c t e d  t r i a l  in  t h i s  

m a t t e r  I w o u l d  n o t  h a v e  a s k e d  f o r  rep o r t s .

T h e  " n o t i c e  of d e f e n s e s "  p r o v i s i o n  in t h e  C r i m i n a l  R u l e s  

C o m m i t t e e ' s  m a j o r i t y  p r o p o s a l  is of  l i t t l e  u t i l i t y  b e c a u s e  it

p r o v i d e s  no i n f o r m a t i o n  r e g a r d i n g  w h a t  w i t n e s s e s  o r  e v i d e n c e  w i l l

b e  u s e d  t o  s u p p o r t  t h e  d e f e n s e .  P r o s e c u t o r s  wi l l  s t i l l  l e a r n  the 

i d e n t i t y  of d e f e n s e  lay w i t n e s s e s  in t h e  m i d d l e  o f  t r i a l .  W i t h i n

d a y s  o r  w e e k s  o f  its a d o p t i o n ,  t h e  d e f e n s e  b a r  w i l l  l i k e l y  d r a f t  a

c h e c k l i s t  of d e f e n s e s  a n d  d e f e n s e  a t t o r n e y s  c o u l d  t h e n  f i l e  n o t i c e s  

w i t h  n u m e r o u s  d e f e n s e s  c h e c k e d  in h o p e s  of s e n d i n g  t h e  p r o s e c u t i o n  

o n  w i l d  g o o s e  c h a s e s  d u r i n g  t h e  10 d a y s  p r i o r  t o  t r i a l  (I u n d e r­

s t a n d  t h a t  t h i s  d e f e n s e  t a c t i c  w a s  d i s c u s s e d  d u r i n g  C r i m i n a l  R u l e s  

C o m m i t t e e  m e e t i n g s ) . S i n c e  t h e r e  is n o t h i n g  in t h e  r u l e  t h a t  w o u l d  

d i s c o u r a g e  d e f e n s e  c o u n s e l  f r o m  o v e r - d e s i g n a t i n g  p o s s i b l e  d e f e n s e s ,  

o v e r - d e s i g n a t i o n  is l i k e l y  to  b e c o m e  c o m m o n  a n d  t h e  n o t i c e  of 

d e f e n s e s  w i l l  b e c o m e  m e a n i n g l e s s .
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B e c a u s e  the c u r r e n t  o n e - s i d e d  r u l e  is n o t  w o r k i n g ,  t h i r. 

c o u r t  s h o u l d  a d o p t  a r u l e  t h a t  t r e a t s  the p a r t i e s  m o r e  e q u i t a b l y .  

R e c i p r o c a l  d i s c o v e r y  d o e s  just that. T h e  r e c i p r o c a l  d i s c o v e r y  

p r o v i s i o n s  p r o p o s e d  b y  the D e p a r t m e n t  of L a w  g i v e s  t h e  d e f e n d a n t  

t h a  o p t i o n  of " o p t i n g  in" to t h e  d i s c o v e r y  p r o c e s s ;  t h a t  is, t h e  

d e f e n d a n t  e l e c t s  w h e t h e r  to  p a r t i c i p a t e  in d i s c o v e r y .  If the 

d e f e n d a n t  r e q u e s t s  and o b t a i n s  d i s c o v e r y  f r o m  t h e  g o v e r n m e n t ,  t h e  

d e f e n d a n t  m u s t  c o m p l y  w i t h  t h e  g o v e r n m e n t ' s  r e q u e s t s  f o r  s i m i l a r  

i n f o r m a t i o n .  If the d e f e n d a n t  e l e c t s  n o t  t o  p a r t i c i p a t e  in t h e  

d i s c o v e r y  p r o c e s s ,  he or she r e c e i v e s  l i t t l e  i n f o r m a t i o n  f r o m  t h e  

g o v e r n m e n t .  [Of course, u n d e r  B r a d y  v, M a r y l a n d , 373 U.S. 83 

(1963), t h a  g o v e r n m e n t  m u s t  p r o v i d e  e x c u l p a t o r y  e v i d e n c e  to  t h e  

d e f e n d a n t ,  e v e n  if the d e f e n d a n t  d o e s  not w i s h  to  p a r t i c i p a t e  in 

r e c i p r o c a l  d i s c o v e r y , ]  O u r  p r o p o s a l  a l s o  p r o v i d e s  g r a n d  j u r y  

t r a n s c r i p t s  r e g a r d l e s s  of  a d e f e n d a n t ' s  w i l l i n g n e s s  to p a r t i c i p a t e  

in d i s c o v e r y .

A l t h o u g h  the r e c i p r o c a l  d i s c o v e r y  p r o p o s a l s  by  t h e  

D e p a r t m e n t  of L a w  and s t a t e  l e g i s l a t o r s  are s imilar, t h e r e  a r e  s o m e  

d i f f e r e n c e s .  U n d e r  the l e g i s l a t i v e  p r o p o s a l s ,  all t h a t  d e f e n d a n t s  

w o u l d  be e n t i t l e d  to is discovery, of t h e i r  s t a t e m e n t s  a n d  c r i m i n a l  

r e c o r d s .  D e f e n d a n t s  c o u l d  t h e n  c h o o s e  w h i c h  l i m i t e d  t y p e s  of 

i n f o r m a t i o n  t h e y  w i s h e d  t o  o b t a i n  f r o m  t h e  g o v e r n m e n t .  T h e  b i l l  

s e t s  o u t  t h r e e  c a t e g o r i e s  of e v i d e n c e  in t h e  g o v e r n m e n t ' s  p o s s e s­

s i o n  w h i c h  are s u b j e c t  t o  r e c i p r o c a l  d i s c o v e r y :  (1) d o c u m e n t s  a n d  

t a n g i b l e  obj e c t s ,  (2) r e p o r t s  of e x a m i n a t i o n s  ‘an d  tests, a n d  (3) 

e x p e r t  w i t n e s s e s .  D e f e n d a n t s  c a n  c h o s e  w h i c h ,  if any, of t h e s e  

- c a t e g o r i e s  t h e y  w i s h  to o b t a i n  f r o m  t h e  g o v e r n m e n t .  If a d e f e n d a n t  

r e q u e s t s  o n l y  t h e  g o v e r n m e n t ' s  d o c u m e n t s  a n d  t a n g i b l e  o b j e c t s ,  t h e  

d e f e n d a n t  n e e d  o n l y  p r o v i d e  t h e  g o v e r n m e n t  w i t h  d e f e n s e  d o c u m e n t s  

a n d  t a n g i b l e  o b jects. S t a t e m e n t s  of w i t n e s s e s  a r e  s i m p l y  n o t  

a v a i l a b l e  t o  d e f e n d a n t s  u n d e r  t h e  l e g i s l a t i v e  a p p r o a c h .

T h e  D e p a r t m e n t  of L a w ' s  p r o p o s a l  d o e s  n o t  d i s t i n g u i s h  

a m o n g  t h e  c a t e g o r i e s  of e v i d e n c e  in the g o v e r n m e n t ' s  p o s s e s s i o n .  

A  d e f e n d a n t  w h o  op t s  in to d i s c o v e r y  w o u l d  b e  e n t i t l e d  t o  a l l  

d i s c o v e r a b l e  i n f o r m a t i o n ,  a n d  w o u l d  be r e q u i r e d  to d i s c l o s e  a l l

d i s c o v e r a b l e  i n f o r m a t i o n  in t h e  d e f e n s e ' s  p o s s e s s i o n .» *
P r o b a b l y  t h e  m o s t  i m p o r t a n t  d i f f e r e n c e  b e t w e e n  t h e  t w o  

p r o p o s a l s  is t h e i r  t r e a t m e n t  of s t a t e m e n t s  of  g o v e r n m e n t  w i t n e s s e s  

a n d  d i s c l o s u r e  of d e f e n s e  w i t n e s s e s .  The l e g i s l a t i v e  p r o p o s a l s  d o  

n o t  p r o v i d e  f o r  p r o d u c t i o n  of a s t a t e m e n t  of a g o v e r n m e n t  w i t n e s s  

u n d e r  a n y  c i r c u m s t a n c e ,  so p r o d u c t i o n  to t h e  d e f e n d a n t  w o u l d  be
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g o v e r n e d  by A l a s k a ' s  L i t t l e  J e n c k s  A c t  c o n t a i n e d  in A S  1 2 . 4 5 . 0 5 0 -  

.080. U n d e r  t h e s e  s t a t u t o r y  p r o v i s i o n s ,  d e f e n d a n t s  a r e  n o t  

e n t i t l e d  to p r o d u c t i o n  of  a w i t n e s s '  s t a t e m e n t  u n t i l  t h e  w i t n e s s  

t e s t i f i e s  at a p r e l i m i n a r y  h e a r i n g  o r  at trial. T h e  g o v e r n m e n t  is 

s i m i l a r l y  e n t i t l e d  to t h e  s t a t e m e n t s  of d e f e n s e  w i t n e s s e s  a f t e r  t h e  

w i t n e s s  h a s  t e s t i f i e d .  L o w e r v  v. S t a t e . 762 P . 2d  457, 4 5 9 - 6 0

( A l a s k a  App. 1988); E v i d e n c e  R u l e  613. B e c a u s e  t h e  l e g i s l a t i v e  

p r o p o s a l  d o e s  n o t  c o n t a i n  a p r o v i s i o n  a l l o w i n g  t h e  d e f e n d a n t  to  

r e q u e s t  t h e  s t a t e m e n t s  of  g o v e r n m e n t  w i t n e s s e s ,  t h e  d e f e n d a n t  is 

n o t  r e q u i r e d  to p r o v i d e  t h e  g o v e r n m e n t  w i t h  s t a t e m e n t s  of p o t e n t i a l  

d e f e n s e  w i t n e s s e s .

T h e  D e p a r t m e n t  of  L a w ' s  p r o p o s a l ,  o n  t h e  o t h e r  hand, 

p r o v i d e s  f o r  r e c i p r o c a l  d i s c o v e r y  o f  w i t n e s s e s '  s t a t e m e n t s .  If the 

d e f e n d a n t  r e q u e s t s  s t a t e m e n t s  of t h e  g o v e r n m e n t ' s  w i t n e s s e s ,  t h e  

d e f e n d a n t  m u s t  s u p p l y  t h e  n a m e s ,  ' a d d r e s s e s  a n d  s t a t e m e n t s  of 

p o t e n t i a l  d e f e n s e  w i t n e s s e s .  T h e  D e p a r t m e n t  b e l i e v e s  t h a t  its 

p r o p o s a l  l e a d s  t o  m o r e  d i s c o v e r y  o f  t h e  f a c t s  b y  b o t h  s i d e s  a n d  is, 

t h e r e f o r e ,  p r e f e r a b l e  t o  t h e  l e g i s l a t i v e  p r o p o s a l .

C r i m i n a l  R u l e  16 d o e s  n o t  a i d  in t h e  s e a r c h  f o r  the 

t r u t h ;  it r e s u l t s  in t r i a l s  in w h i c h  one s i d e  is p r e p a r e d  a n d  t h e  

o t h e r  s i d e  is a m b u s h e d .  I r e s p e c t f u l l y  r e q u e s t  t h a t  t h i s  C o u r t  

a d o p t  t h e  m o r e  b a l a n c e d  a p p r o a c h  c o n t a i n e d  in t h e  D e p a r t m e n t  of 

L a w ' s  p r o p o s a l  o n  r e c i p r o c a l  d i s c o v e r y .

V e r y  t r u l y  yours,

A t t o r n e y  G e n e r a l



(a) L e a v e  as is.

R e n u m b e r  s u b s e c t i o n  (b) as (c) and in s e r t  t h e  fol l o w i n g :

(b) N o t i c e  of E l e c t i o n  to P a r t i c i p a t e  in 
D i s c o v e r y . W i t h i n  10 d a y s  of a r r a i g n m e n t ,  a 
d e f e n d a n t  shall fi l e  a w r i t t e n  n o t i c e  s t a t i n g  
w h e t h e r  h o  e l e c t s  to p a r t i c i p a t e  in d i s c o v e r y  
u n d e r  t h i s  rule. T h e  f a i l u r e  to file a n o t i c e  
s h a l l  b e  d e e m e d  an e l e c t i o n  n o t  to p r o c e e d  
u n d e r  t h i s  rule. If t h e  d e f e n d a n t  ele c t s  n o t  
to p r o c e e d  u n d e r  t h i s  rule, d i s c o v e r y  s h a l l  be 
g o v e r n e d  by AS  1 2 . 4 5 . 0 5 0 - . 0 8 0 .  T h e  f i l i n g  of a 
n o t i c e  t o  p a r t i c i p a t e  in t h e  d i s c o v e r y  p r o c e s s  
u n d e r  t h i s  rule s h a l l  b e  d e e m e d  a w a i v e r  of 
t h e  p r i v i l o g e  a g a i n s t  s e l f - i n c r i m i n a t i o n  as to 
t h e  i n f o r m a t i o n  a n d  m a t e r i a l s  r e q u i r e d  t o  be  
d i s c l o s e d  to t h e  p r o s e c u t i o n  u n d e r  s u b s e c t i o n
(d) . If any d e f e n d a n t  k n o w i n g l y  s h a r e s  in 
d i s c o v e r y  o b t a i n e d  b y  a c o d e f e n d a n t  u n d e r  t h i s  
rule, the d e f e n d a n t  shall, be d e e m e d  t o  h a v e  
e l e c t e d  to p a r t i c i p a t e  in the d i s c o v e r y  p r o­
ces s  .

PR O P O SED  R E V I S I O N S  TO C R IM IN A L  RULE 16

C u r r e n t  s u b s e c t i o n  (c) , r e n u m b e r e d  s u b s e c t i o n  (d) w o u l d  b e  a m e n d e d  
as f o l l o w s  (new l a n g u a g e  in bold, o l d  l a n g u a g e  in b r a c k e t s ) :

((c)] (d) D i s c l o s u r e  t o  the P r o s e c u t i n g  A t t o r n e y .

(1) N o n - T e s t i m o n i a l  I d e n t i f i c a t i o n  
P r o c e d u r e s  -- A u t h o r i t y . Upon, a p p l i c a t i o n  of 
t h e  p r o s e c u t i n g  a t t o r n e y ,  t h e  c o u r t  b y  order, 
m a y  d i r e c t  any p e r s o n  t o  p a r t i c i p a t e  in o n e  o r  
m o r e  of the p r o c e d u r e s  s p e c i f i e d  in s u b s e c t i o n
( c ) (2) of th i s  r u l e  if a f f i d a v i t  or  t e s t i m o n y  
s h o w s  p r o b a b l e  c a u s e  co b e l i e v e  that:

* (i) A n  o f f e n s e  has b e e n
c o m m i t t e d  b y  one o f  s e v e r a l  p e r s o n s  
c o m p r i s i n g  a n a r r o w  f o c a l  g r o u p  th a t  
i n c l u d e s  t h e  s u b j e c t  p e r s o n ;

(ii) T h e  e v i d e n c e  sought 
m a y  be of m a t e r i a l  aid in i d e n t i f y­
ing w h o  c o m m i t t e d  t h e  o f fense; and

r 4
(iii) -The e v i d e n c e  sought 

c a n n o t  p r a c t i c a b l y  b e  o b t a i n e d  "from 
o t h e r  s o u r c e s .

(2) N o n - T e s t i m o n i a l  I d e n t i f i c a t i o n
P r o c e d u r e s  —  S c o p e . A n  o r d e r  issued u n d e r



s u b s e c t i o n  (c) (1) of t h i s  r u l o  m a y  d i r e c t  t h e  p e r s o n  to  d o  or 
s u b m i t  t o  a n y  and all of t h e  f o l lowing:

(i) A p p e a r  in a l i n e - u p ;

(ii) S p e a k  words, p h r a s e s  
or s e n t e n c e s  r e l e v a n t  to the c a s e  
for i d e n t i f i c a t i o n  by w i t n e s s e s ;

(iii) Be  f i n g e r p r i n t e d ;

(vi) P o s e  for p h o t o g r a p h s  
not i n v o l v i n g  r e e n a c t m e n t  of a 
scene;

(v) T r y  on  a r t i c l e s  of

cl o t h i n g ;

(vi) P e r m i t  t h e  t a k i n g  of 
s p e c i m e n s  of m a t e r i a l  u n d e r  h i s  
f i n g e r n a i l s ;

(vii) P e r m i t  t h e  t a k i n g  
of s a m p l e s  of  blood, h a i r  a n d  o t h e r  
m a t e r i a l s  of  h i s  b o d y  w h i c h  i n v o l v e  
no  u n r e a s o n a b l e  i n t r u s i o n  t h e r e o f ;

(viii) P r o v i d e  s p e c i m e n s  

of his h a n d w r i t i n g ;

(ix) S u b m i t  to a r e a s o n­
able p h y s i c a l  o r  m e d i c a l  i n s p e c t i o n  
of his body.

i (3) R i g h t  to  C o u n s e l . W h e n  i s s u i n g  
an o r d e r  u n d e r  s u b s e c t i o n  ( c ) (1) o f  t h i s  rule, 
the court s h a l l  a l s o  o r d e r  t h a t  t h e  p e r s o n  b e  
r e p r e s e n t e d  b y  c o u n s e l  or w a i v e  h i 3  r i g h t  t o  

< be r e p r e s e n t e d  b y  c o u n s e l  b e f o r e  b e i n g  r e ­
qu i r e d  to a p p e a r  in a lineup, g i v e  a s p e c i m e n  
6f h a n d w r i t i n g ,  or s p e a k  f o r  i d e n t i f i c a t i o n  b y  
w i t n e s s e s  to a n  o f f e n s e .

(4) R e p o r t s  or S t a t e m e n t s  of E x­
p e r t s . T h e  t r i a l  c o u r t  shall r e q u i r e  t h a t  t h e  
p r o s e c u t i n g  a t t o r n e y  be  i n f o r m e d  of a n d
p e r m i t t e d  to i n s p e c t  a n d  to  c o p y  o r  p h o t o g r a p h  
a n y  r e p o r t s  o r  s t a t e m e n t s  of e x p e r t s  m a d e  in 
c o n n e c t i o n  w i t h  t h e  p a r t i c u l a r  case, .including 
r e s u l t s  of p h y s i c a l  or m e n t a l  e x a m i n a t i o n s  a n d  
of s c i e n t i f i c  tests, e x p e r i m e n t s  or  c o m­
parisons, [ w h i c h  a r e  i n t e n d e d  b y  t h e  d e f e n d a n t  
to be u s e d  at t r i a l . ]  I n f o r m a t i o n  o b t a i n e d  b y  
t h e  s t a t e  u n d e r  t h e  p r o v i s i o n s  of  t h i s  s e c t i o n



s h a l l  be u s e d  o n l y  f o r  c r o s s - e x a m i n a t i o n  or r e b u t t a l  of d e f e n s e  
t e s t i m o n y .

(5) N o t i c e  of I n t e n t  to R a i s e  
I n s a n i t y  D e f e n s e . F o l l o w i n g  s u b s t a n t i a l  
c o m p l i a n c e  by  the s t a t e  w i t h  s e c t i o n  [ (b)J (c) 
of t h i s  r u l e  a d e f e n d a n t  w h o  i n t e n d s  t o  o f f e r  
e v i d e n c e  of a d e f e n s e  of i n s a n i t y  s h a l l  i n f o r m  
the s t a t e  of s u c h  i n t e n t i o n  at  t h e  t i m e  of 
p l e a  o r  at s u c h  o t h e r  t i m e  as n a y  b e  d e s i g­
n a t e d  b y  t h e  t r i a l  court. T h e  c o u r t  [may] 
s h a l l  o r d e r  t h e  d e f e n d a n t  to s u b m i t  t o  a 
p s y c h i a t r i c  e x a m i n a t i o n  by a p s y c h i a t r i s t  or 
p s y c h o l o g i s t  s e l e c t e d  by t h e  court, a n d  the 
r e p o r t  s h a l l  b e  m a d e  a v a i l a b l e  to  b o t h  p a r­
ties. N o t i c e  of i n t e n t  t o  r a i s e  a d e f e n s e  of 
i n s a n i t y  s h a l l  n o t  be c o m m e n t e d  on by the 
p r o s e c u t i o n  a t  t r i a l ,

(6) D e f e n s e s ♦ The d e f e n d a n t  shall 
i n fo rm  tha s t at e of all def en se s w h i c h  the
d e f e n d a n t  intends to make at h earings or trial 
and shall f u r n i s h  the state, w i t h  the following 
m a t e r i a l  w i t h i n  tha defendant's p o s s e s s i o n  or 
controls

(i) T h e  names and ad dr e ss es  of
p e r s o n s  he m a y  call as w i t n e s s e s  and their
w r i t t e n  or r e c o r d e d  statements or summaries of 
s t atements;

(ii) A n y  record of p r i o r  criminal 
c o n v i c t i o n s  k n o w n  to the de fe n d a n t  r e l a t i n g  to 
tha p o t e n t i a l  d e f e n s e  w itnesses; and

(iii) A n y  books, papers, documents, 
p h ot ographs, or tan g ib le  o b j ec ts  the defease 
m a y  u s e  as e v i d e n c e  or for im p ea c h m e n t  at a 
h e a r i n g  or trial.R e n u m b e r  r e m a i n i n g  s u b s e c t i o n s .
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MEMORANDUM January 18, 1995

SUBJECT: Sectional Summary of H B  25. (Work Order No. 9-LS0146\A)

TO: Representative Sean Parnell 

Attn: Richard Vitale

FROM : Gerald P. Luckhaupt 

Legislative Counsel

Y o u  have requested a sectional summary of the above-described bill. As a preliminary matter, 

please note that a sectional summary of a bill should not be considered an authoritative 

interpretation of the bill - the bill itself is the best statement of its contents.

Section 1 of the bill repeals the current .. sion of Alaska Rule of Criminal Procedure 16, 

dealing with discovery in criminal cases, and adopts in its place, as the /daska n̂ 'e, Federal 

Rule of Criminal Procedure 16.

GPL.glc
95-063.glc

S E C T IO N A L  SUMMARY
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If the state miS 12.45.060alter of thedeliver the ••jiff°n delivery 3is° not relatei the mate-nent to theprocedure,nt and theiued to anthe state-defendant,e purpose; -• When athe trialration for m

629 P.2d •123 P. 2d

>f s ta te  'i order 
>n o f a 
‘m the ing or 
■s that termi- 1962;

§ 12.45-082 C o d e  o f  C r i m i n a l  P r o c e d u r e  § 12.45.120NOTES TO DECISIONS

l y - . r

Failure to comply with production order results in striking testimony or in mistrial. — Failure of the state to com­ply with a production order results either in striking the testimony of the witness or in a mistrial. Wright v. State. 501 P.2d 1360 (Alaska 1972).Destruction of notes prior to trial as device to avoid production. — See note to AS 12.45.060, Notes to Decisions.

Duty of state to preserve evidence. — See note to AS 12.45.060, Notes to De­cisions.Applied in Putnam v. State, 629 P.2d 35 (Alaska 1980).Quoted in Miller v. State, 462 P.2d 421 (Alaska 1969).Cited in Martinez v. State, 423 P.2d 700 (Alaska 1967).
Sec. 12.45.082. Definition of "statement” . In AS 12.45.060 — 12.45.080 the term "statement," in relation to any witness called by the state, means(1) a written statement made by the v/itness and signed or other­wise adopted or approved by the witness; or(2) a stenographic, mechanical, electrical, or other recording, or a transcription of the statement which is a substantially verbatim re­cital of an oral statement made by the witness to an agent of the state and recorded contemporaneously with the mailing of the oral state­ment. (§ 6.09 ch 34 SLA 1962)Revisor's notes. — Formerly AS 12.45.160. Renumbered in 1984.NOTES TO DECISIONSFor the purposes of AS 12.45.060, "statement” is defined in subsections (1) and (2) of this section. Wright v. State, 501 P.2d 1360 (Alaska 1972).

S e c s .  1 2 . 4 5 . 0 8 3  — 1 2 . 4 5 . 1 1 5 .  M e n t a l  d i s e a s e  o r  d e f e c t  e x c l u d i n g  r e s p o n s i b i l i t y  a n d  i n c o m p e t e n c y  t o  s t a n d  t r i a l ;  p r o c e d u r e .  [ R e p e a l e d ,  §  4 2  c h  1 4 3  S L A  1 9 8 2 .  F o r  p r e s e n t  p r o v i s i o n s ,  s e e  A S  1 2 . 4 7 . ]Sec. 12.45.120. Authority to compromise misdemeanors for which victim  has civil action. If a defendant is held to answer on a charge of misdemeanor for which the person injured by the act consti­tuting the crime has a remedy by a civil action, the crime may be compromised except when it was committed(1) by or upon a peace officer, judge, or magistrate while in the execution of the duties of that office;(2) riotously;(3) with an intent to commit a felony;(4) larcenously;(5) against(A) a spouse or a former spouse of the defendant;(B) a parent, grandparent, child, or grandchild of the defendant;



MEMORANDUM State of Alaska
D epartm ent of Law 

Criminal Division

To: L a u r i e  O t t o
D e p u t y  A t t o r n e y  G e n e r a l  
C D C O  - J u n e a u File No:Date: M a r c h  3, 1995
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DEPT. OF LAV/

From: C y n t h i a  M. Ho r a

Asst. A t t o r n e y  G e n e r a l  
O S P A  - A n c h o r a g e

Telephone: 2 6 9 - 6 2 5 0

Subject: D i s c o v e r y  in C r i m i n a l

CRIMINAL DIVISION

Cases: A n  O v e r v i e w  of  the 
50 States, t h e  Feds, and 
t h e  A B A

I h a v e  r e v i e w e d  t h e  d i s c o v e r y  s t a t u t e s  and c o u r t  r u l e s  in 

o t h e r  states, the f e d e r a l  r u l e s  g o v e r n i n g  d i s c o v e r y ,  and t h e  old 

a n d  n e w  A B A  S t a n d a r d s .  T h e  p r o v i s i o n s  a p p e a r  t o  fall i n t o  five 

b r o a d  c a t e g o r i e s :

(1) t h e  e s s e n t i a l l y  " o n e - w a y  s t r e e t "  a p p r o a c h  t h a t  A l a s k a  

h a s  a d o p t e d  w h e r e  t h e  s t a t e  is r e q u i r e d  to  t u r n  o v e r  a 

s u b s t a n t i a l  a m o u n t  o f  i n f o r m a t i o n  a n d  the d e f e n d a n t ' s  

o b l i g a t i o n  is m i n i m a l ;

(2) t h e  " m a n d a t o r y "  r e c i p r o c a l  d i s c o v e r y  a p p r o a c h  in 

w h i c h  d i s c l o s u r e  is r e q u i r e d  b y  b o t h  p a r t i e s  (I d r e w  no 

d i s t i n c t i o n  betv/een d i s c o v e r y  o b l i g a t i o n s  t r i g g e r e d  

a u t o m a t i c a l l y  and b y  r e q u e s t ;  n o t e  t h a t  items s u b j e c t  t o  

d i s c l o s u r e  m a y  n o t  b e  as b r o a d  as w h a t  is r e q u i r e d  in 

A l a s k a  u n d e r  C r i m i n a l  R u l e  16);

(3) t h e  " o pt-in" a p p r o a c h  a d o p t e d  in F l o r i d a  in w h i c h  

t h e  d e f e n d a n t  e l e c t s  t o  p a r t i c i p a t e  in d i s c o v e r y ;  if t h e  

d e f e n d a n t  c h o o s e s  t o  o b t a i n  d i s c o v e r y  of t h e  g o v e r n m e n t ' s  

case, t h e  d e f e n d a n t  m u s t  d i s c l o s e  i n f o r m a t i o n  r e g a r d i n g  

t h e  d e f e n s e  case;

(4) t h e  " hybrid" a p p r o a c h  a d o p t e d  in G e o r g i a  w h e r e  

d i s c l o s u r e  of s o m e  i t e m s  is m a n d a t o r y ,  but t h e  d e f e n d a n t  

c a n  o p t - i n  to  r e c i p r o c a l  d i s c o v e r y  of o t h e r  items; a n d

(5) t h e  " c ase law" a p p r o a c h  w h e r e  n o  s t a t u t e  o r  c o u r t  

r u l e  g o v e r n s  d i s c o v e r y ,  a n d  the " r u les" are d e v e l o p e d  

t h r o u g h  c a s e  law.



D i s c o v e r y  -  23 / 3 / 9 5
T h e  c h a r a c t e r i z a t i o n s  of t h e  v a r i o u s  p r o v i s i o n s  a r e  b a s e d  u p o n  m y  

r e v i e w  of t h e  s t a t u t e  o r  c o u r t  r u l e  t h a t  e x p r e s s l y  d e a l t  w i t h  

d i s c o v e r y .  If a s t a t u t e  o r  c o u r t  r u l e  e xisted, n o  r e s e a r c h  i n t o  

c a s e  law i n t e r p r e t i n g  t h e  p r o v i s i o n  w a s  c o n d u c t e d  d u e  t o  t i m e  c o n­

str a i n t s .  If t h e  s t a t e  h a d  d i f f e r e n t  p r o c e d u r e s  for f e l o n y  and 

m i s d e m e a n o r  cases, I l o o k e d  o n l y  at t h e  f e l o n y  p r o v i s i o n s .  I a l s o  

i g n o r e d  s p e c i a l  p r o v i s i o n s  for c a p i t a l  cases. C a s e  l a w  w a s  

e x a m i n e d  w h e n  r e s e a r c h  d i s c l o s e d  no g o v e r n i n g  s t a t u t e  or  rule. 

M a n y  s t a t e s  a d d r e s s  a l i b i  a n d  m e n t a l  d i s e a s e  o r  d e f e c t  d e f e n s e s  

s e p a r a t e  f r o m  o t h e r  e v i d e n c e  s u c h  as s t a t e m e n t s ,  t a n g i b l e  o b j e c t s  

a n d  s c i e n t i f i c  r e p o r t s  ( e . g .  b a l l i s t i c s ) .  I n o t e  t h e  d i f f e r e n t  

t r e a t m e n t  of  a l i b i  d e f e n s e s  in m y  s u m m a r i e s ,  b u t  n o t  m e n t a l  d i s e a s e  

o r  d e f e c t  d e f e n s e s .

I h a v e  a t t a c h e d  c o p i e s  o f  t h e  r e l e v a n t  p r o v i s i o n s  o r  c a s e  l a w  of 

a l l  50 states, t h e  D.C. C i r c u i t  a n d  f e d e r a l  rules, and t h e  A B A  

S t a n d a r d s .  T h e  s t a t e s  are in a l p h a b e t i c a l  order; t h e  D.C., f e d e r a l  

a n d  A B A  r u l e s  a r e  a t  the end. If s o m e o n e  in t h e  D e p a r t m e n t  u s e s  

t h i s  s u m m a r y  of  w h a t  o t h e r  s t a t e s  do, I s u g g e s t  s h e  o r  h e  s k i m s  

s e v e r a l  p r o v i s i o n s  to g e t  a b e t t e r  idea o f  w h a t ' s  o u t  there.

O N E  - W A Y  S T R E E T  —  3 s t a t e s

A L A S K A  C R I M I N A L  R U L E  16

D e f e n d a n t  e n t i t l e d  t o  b r o a d  d i s c o v e r y ;  c o u r t  

c a n  o r d e r  d e f e n d a n t  t o  p r o d u c e  r e p o r t s  of 

e x p e r t s  d e f e n d a n t  i n t e n d s  t o  ca l l  at t r i a l

TE X A S ,  CH. 39, art. 39.14

C o u r t  c a n  o r d e r  d i s c o v e r y  " u p o n  m o t i o n  of t h e  

d e f e n d a n t  s h o w i n g  g o o d  c a u s e  t h e r e f o r e " ;  

g o v e r n m e n t  not e n t i t l e d  t o  a n y  d i s c o v e r y .

U T A H  C R I M I N A L  R U L E  16

M a n d a t o r y  d i s c l o s u r e  by  g o v e r n m e n t  o f  m o s t  

i t e m s  u p o n  r e q u e s t  of d e f e n d a n t ;  d e f e n d a n t ' s  

d u t y  to  d i s c l o s e  i n f o r m a t i o n  r e g a r d i n g  a l i b i  

g o v e r n e d  by  s t a t u t e



D i s c o v e r y  -  33 / 3 / 9 5
M A N D A T O R Y  —  19 s t a t e s  a n d  New ABA S t a n d a r d s
A R I Z O N A  C R I M I N A L  R U L E  15.1

M a n d a t o r y  d i s c l o s u r e  b y  b o t h  s i d e s

A R K A N S A S  C R I M I N A L  R U L E  17

D e f e n d a n t  e n t i t l e d  b r o a d  d i s c o v e r y  if r e q u e s t  

m a d e ;  g o v e r n m e n t  h a s  r i g h t  t o  r e q u e s t  p r o d u c­

t i o n  of e x p e r t  r e p o r t s  a n d  n o t i c e  of d e f e n s e s  

a n d  w i t n e s s e s

C A L I F O R N I A  P E N A L  C O D E  § 1 0 5 3 - 5 4

M a n d a t o r y  d i s c l o s u r e  b y  g o v e r n m e n t ;  m a n d a t o r y  

d i s c l o s u r e  of w i t n e s s e s ,  r e p o r t s  a n d  p h y s i c a l  

e v i d e n c e  b y  d e f e n d a n t

C O N N E C T I C U T  R U L E S  § 731 et. seq.

D e f e n s e  e n t i t l e d  t o  t h e  f o l l o w i n g  u p o n  r e­

quest; e x c u l p a t o r y  e v i d e n c e ,  t a n g i b l e  o b jects, 

e x p e r t  reports, d e f e n d a n t ' s  c r i m i n a l  record, 

s t a t e m e n t s  of d e f e n d a n t  a n d  c o d e f e n d a n t s ;  

g o v e r n m e n t  c a n  r e q u e s t  d i s c o v e r y  of  t a n g i b l e  

o b j e c t s ;  g o v e r n m e n t  can r e q u e s t  n a m e s  of a l i b i  

w i t n e s s e s ,  v/hen d e f e n d a n t  p r o d u c e s ,  g o v e r n m e n t  

m u s t  d i s c l o s e  n a m e s  of its w i t n e s s e s ;  c o u r t  

h a s  d i s c r e t i o n  t o  o r d e r  g o v e r n m e n t  t o  n a m e  

w i t n e s s e s

H A W A I I  C R I M I N A L  R U L E  16

G o v e r n m e n t  d i s c l o s u r e  t r i g g e r e d  b y  d e f e n d a n t ' s  

w r i t t e n  req u e s t ;  d e f e n d a n t ' s  d i s c l o s u r e  t r i g­

g e r e d  b y  g o v e r n m e n t ' s  w r i t t e n  r e q u e s t



D i s c o v e r y  -  43 / 3 / 9 5
M a n d a t o r y  d i s c l o s u r e  of B r a d y  m a t e r i a l ;  e a c h  

s i d e  o b t a i n s  d i s c o v e r y  f r o m  t h e  o t h e r  by  

f i l i n g  a w r i t t e n  r e q u e s t ;  t h e  f a i l u r e  to m a k e  

a w r i t t e n  r e q u e s t  is d e e m e d  a w a i v e r  of the 

r i g h t  t o  d i s c o v e r y

ID A H O  C R IM IN A L  R U LE  16

I L L I N O I S  S U P R E M E  C O U R T  R U L E S  412 a n d  413

G o v e r n m e n t ' s  d i s c o v e r y  o b l i g a t i o n  t r i g g e r e d  by 

d e f e n d a n t ' s  r e q u e s t ;  d e f e n d a n t ' s  o b l i g a t i o n  

t r i g g e r e d  b y  g o v e r n m e n t ' s  r e q u e s t ;  

g o v e r n m e n t ' s  r i g h t  t o  d i s c o v e r y  d o e s  not 

a p p e a r  to  be c o n d i t i o n e d  o n  d e f e n s e  r e q u e s t

M A I N E  C R I M I N A L  R U L E S  16 & 16A

M a n d a t o r y  d i s c l o s u r e  by  g o v e r n m e n t  of s e a r c h­

es, i d e n t i f i c a t i o n  o f  d e f e n d a n t ,  s t a t e m e n t s  of 

d e f e n d a n t ,  a n d  B r a d y m a t e r i a l ;  b o t h  s i d e s  c a n  

r e q u e s t  d i s c o v e r y ;  p r o d u c t i o n  not d e p e n d a n t  on 

o t h e r  s i d e ' s  r e q u e s t .  S e e  R u l e  16A(b) for an 

i n t e r e s t i n g  p r o v i s i o n  a u t h o r i z i n g  t h e  c o u r t  to 

o r d e r  d e f e n s e  e x p e r t s  t o  p r e p a r e  a w r i t t e n  

report.

M I N N E S O T A  C R I M I N A L  R U L E  9

B o t h  s i d e s  c a n  r e q u e s t  d i s c o v e r y  f r o m  the 

o p p o s i n g  side; g o v e r n m e n t ' s  r i g h t  t c  d i s c o v e r y  

n o t  c o n d i t i o n e d  o n  d e f e n d a n t ' s  r e q u e s t

M I S S I S S I P P I  C R I M I N A L  R U L E  4.06

D e f e n d a n t ' s  r e q u e s t  for d i s c o v e r y  t r i g g e r s  

m a n d a t o r y  r e c i p r o c a l  o b l i g a t i o n ;  d e f e n d a n t ' s  

o b l i g a t i o n  to p r o v i d e  i n f o r m a t i o n  on a l i b i  

d e f e n s e  t r i g q e r e d  b y  g o v e r n m e n t ' s  r e q u e s t ;  

a f t e r  d e f e n d a n t ' s  d i s c l o s u r e ,  g o v e r n m e n t  m u s t



D i s c o v e r y  -  53 / 3 / 9 5
d i s c l o s e  i n f o r m a t i o n  it m a y  u s e  t o  r e b u t  the 

a l i b i  d e f e n s e

M I S S O U R I  C R I M I N A L  R U L E  2 5 . 0 3  et. seq.

B o t h  s i d e s  e n t i t l e d  t o  d i s c o v e r y  u p o n  w r i t t e n  

m o t i o n  o r  r e q u e s t  b y  o p p o s i n g  si d e

M O N T A N A  4 6 - 1 5 - 3 2 2  et. seq.

B o t h  s i d e s  e n t i t l e d  t o  d i s c o v e r y

N E W  M E X I C O  C R I M I N A L  P R O C E D U R E  5 - 5 0 1  a n d  5 - 502

A u t o m a t i c  m a n d a t o r y  d i s c l o s u r e  b y  p r o s e c u t i o n  

a n d  d e f e n d a n t

N E W  Y O R K  C R I M I N A L  P R O C E D U R E  L A W  § 2 4 0 . 1 0  et. seq.

B o t h  s i d e s  e n t i t l e d  t o  d i s c o v e r y  u p o n  d e m a n d ;  

d i s c l o s u r e  of w i t n e s s  s t a t e m e n t s  f o r  b o t h  

s i d e s  d o e s  n o t  c o m e  into p l a y  u n t i l  b e g i n n i n g  

o f  t r i a l

N O R T H  C A R O L I N A  § 1 5 A - 9 0 1  et. seq.

B o t h  s i d e s  e n t i t l e d  t o  r e q u e s t  d i s c o v e r y

O R E G O N  1 3 5 . 8 0 5  et. seq.

M a n d a t o r y  d i s c l o s u r e  by  b o t h  s i d e s

P E N N S Y L V A N I A  R U L E  305

M a n d a t o r y  d i s c l o s u r e  of s t a t e m e n t s ,  i d e n t i f i­

cat i o n s ,  a n d  p r i o r  r e c o r d  o f  d e f e n d a n t ,  e x p e r t  

r e p o r t s ,  t a n g i b l e  o b j e c t s  and i n f o r m a t i o n  

r e g a r d i n g  e l e c t r o n i c  s u r v e i l l a n c e ;  m a n d a t o r y



D i s c o v e r y  -  63 / 3 / 9 5
d i s c l o s u r e  o f  a l i b i  w i t n e s s e s ,  w h i c h  t r i g g e r s  

g o v e r n m e n t  o b l i g a t i o n  to  d i s c l o s e  w i t n e s s e s  to 

r e b u t  a libi

V E R M O N T  C R I M I N A L  R U L E S  16 a n d  16.1

D e f e n d a n t  e n t i t l e d  t o  d i s c o v e r y  u p o n  r e q u e s t ;  

d e f e n d a n t  m u s t  d i s c l o s e  n a m e s  and a d d r e s s e s  of 

w i t n e s s e s  if g o v e r n m e n t  m a k e s  r e q u e s t ;  c o u r t  

ha s  d i s c r e t i o n  to o r d e r  p r o d u c t i o n  of m e d i c a l  

a n d  s c i e n t i f i c  r e p o r t s  of d e f e n s e  e x p e r t s

W A S H I N G T O N  C R I M I N A L  R U L E  4.7

A u t o m a t i c  m a n d a t o r y  d i s c l o s u r e  b y  p r o s e c u t i o n  

an d  d e f e n d a n t

N E W  A B A  S T A N D A R D S

B r o a d  m a n d a t o r y  d i s c o v e r y  f o r  b o t h  s i d e s

O P T - I N  —  6 s t a t e s

F L O R I D A  R U L E  3.220

D e f e n d a n t  e l e c t s  t o  e n g a g e  in r e c i p r o c a l  

d i s c o v e r y  by  f i l i n g  n o t i c e ;  g o v e r n m e n t  p r o­

v i d e s  i n f o r m a t i o n ,  t h e n  d e f e n d a n t  r e c i p r o c a t e s

N E E R A S K A  C R I M I N A L  P R O C E D U R E  §29-1912 et. seq.

If d e f e n d a n t  r e q u e s t s  d i s c o v e r y ,  c o u r t  m a y  

c o n d i t i o n  o r d e r  o n  d e f e n d a n t ' s  d i s c l o s u r e ;  

c o n t a i n s  s p e c i f i c  p r o v i s i o n  t h a t  d e f e n d a n t  

w a i v e s  p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n  

f or p u r p o s e s  o f  r e c i p r o c a l  d i s c o v e r y  p r o v i­

s i o n s  .



D i s c o v e r y  -  73 / 3 / 9 5
If d e f e n d a n t  m a k e s  w r i t t e n  r e q u e s t  for d i s c o v­

ery, d e f e n d a n t  m u s t  p r o v i d e  d i s c o v e r y  to 

g o v e r n m e n t ?  d e f e n d a n t  is r e q u i r e d  t o  g i v e  

n o t i c e  and p a r t i c u l a r s ,  i n c l u d i n g  n a m e s  of 

a l i b i  w i t n e s s e s

NEW JE R S E Y  C R IM IN A L  R U LE 3 : 1 0  e t .  s e q .

O H I O  C R I M I N A L  R U L E  16

D e f e n d a n t  c a n  r e q u e s t  v a r i o u s  items, s u c h  as 

d o c u m e n t s  a n d  t a n g i b l e  o b j e c t s ,  w i t n e s s e s '  

n a m e s  a n d  a d d r e s s e s ,  r e p o r t s  of e x p e r t s ;  

d e f e n d a n t ' s  r e q u e s t  t r i g g e r s  r e c i p r o c a l  o b l i­

g a t i o n  for s a m e  item, b u t  g o v e r n m e n t  m u s t  m a k e  

r e q u e s t

R H O D E  I S L A N D  C R I M I N A L  R U L E  16

D e f e n d a n t  can a s k  for d i s c o v e r y ?  if r e q u e s t  is 

m a de, g o v e r n m e n t  c a n  r e q u e s t  d i s c o v e r y ,  i n­

c l u d i n g  n a m e s  of  a l i b i  w i t n e s s e s

V I R G I N I A  R U L E  3A : 11

D e f e n d a n t  m u s t  m o v e  for c o u r t  o r d e r  for d i s­

co v e r y ;  c o u r t  r e q u i r e d  t o  c o n d i t i o n  o r d e r  on 

d e f e n d a n t  p r o v i d i n g  d i s c o v e r y  t o  g o v e r n m e n t ,  

if g o v e r n m e n t  r e q u e s t  d i s c o v e r y

H Y B R I D  —  20 states, D.C. C i r c u i t  a n d  f e d e r a l  courts, O l d  A B A  

S t a n d a r d

A L A B A M A  C R I M I N A L  R U L E  16.1

D e f e n d a n t  e n t i t l e d  t o  d i s c o v e r y  of s t a t e m e n t s  

m a d e  b y  d e f e n d a n t  o r  c o d e f e n d a n t s ;  if d e f e n­

d a n t  a s k s  for d i s c o v e r y  o f  t a n g i b l e  o b j e c t s  

a n d  e x p e r t  r e p o r t s ,  g o v e r n m e n t  c a n  r e q u e s t  the 

s a m e  o f  d e f e n d a n t



D i s c o v e r y  -  83 / 3 / 9 5
D e f e n d a n t  m u s t  g i v e  n o t i c e  o f  a l i b i  d e f e n s e  

a n d  w i t n e s s e s ;  p r o s e c u t i o n  m u s t  d i s c l o s e  

v a r i o u s  items; c o u r t  m a y  o r d e r  d i s c l o s u r e  of 

e x p e r t  r e p o r t s  a n d  d e f e n s e  w i t n e s s e s

COLORADO C R IM IN A L  R U LE 16

D E L A W A R E  C R I M I N A L  R U L E  16

M a n d a t o r y  d i s c l o s u r e  of d e f e n d a n t ' s  s t a t e m e n t s  

a n d  c r i m i n a l  r e c o r d ;  if d e f e n d a n t  a s k s  for 

d i s c o v e r y  of o t h e r  items, g o v e r n m e n t  e n t i t l e d  

t o  li k e  i t e m s  u p o n  r e q u e s t

G E O R G I A  §17-16-1 et.seq.

M a n d a t o r y  d i s c l o s u r e  of a l i b i  w i t n e s s e s  u p o n  

r e q u e s t  of  p r o s e c u t i o n ;  m a n d a t o r y  p r o d u c t i o n  

of w i t n e s s  s t a t e m e n t s  b y  b o t h  s i d e s  at l e a s t  

10 d a y s  p r i o r  to  h e a r i n g  o r  p r o c e e d i n g  at 

w h i c h  t h e  w i t n e s s  m a y  t e s t i f y ;  d e f e n d a n t  c a n  

o p t - i n  to  d i s c o v e r y  of o t h e r  e v i d e n c e  in t h e  

p o s s e s s i o n  of t h e  p r o s e c u t i o n ,  b u t  t h i s  t r i g­

ge r s  r e c i p r o c a l  o b l i g a t i o n

I O W A  C R I M I N A L  R U L E  13

G o v e r n m e n t  m u s t  t u r n  o v e r  d e f e n d a n t ' s  s t a t e­

m e n t s  a n d  c r i m i n a l  r e c o r d  if d e f e n s e  m a k e s  

r e q u e s t ;  if d e f e n d a n t  a s k s  for d i s c o v e r y  of 

t a n g i b l e  o b j e c t s  a n d  r e p o r t s  o f  e x p e r t s ,  

g o v e r n m e n t  m a y  r e q u e s t  l i k e  i t e m s

K A N S A S  §22-3212

M a n d a t o r y  d i s c l o s u r e  of d e f e n d a n t ' s  s t a t e­

ments. If d e f e n d a n t  r e q u e s t s  d i s c o v e r y  of 

o t h e r  i n f o r m a t i o n ,  d e f e n d a n t  m u s t  p r o v i d e  

d i s c o v e r y  t o  g o v e r n m e n t ;  d e f e n d a n t ' s  d i s c l o­

sur e  of a l i b i  d e f e n s e  and w i t n e s s e s  m a n d a t o r y



D i s c o v e r y  -  93 / 3 / 9 5
M a n d a t o r y  d i s c l o s u r e  o f  d e f e n d a n t ' s  s t a t e m e n t s  

a n d  s c i e n t i f i c  t e s t  r e s u l t s ;  d e f e n d a n t  c a n  

r e q u e s t  d i s c l o s u r e  o f  a d d i t i o n a l  items, g o v­

e r n m e n t  c a n  r e q u e s t  r e c i p r o c a l  d i s c o v e r y

K EN TUCK Y C R IM IN A L  RULE 7 . 2 4

L O U I S I A N A  CH. 5 ART. 716 et. seq.

M a n d a t o r y  d i s c l o s u r e  o f  d e f e n d a n t ' s  s t a t e­

men t s ,  c r i m i n a l  r e c o r d ;  d e f e n d a n t ' s  r e q u e s t  

f o r  d o c u m e n t s  a n d  t a n g i b l e  o b jects, a n d  e x p e r t  

r e p o r t s  t r i g g e r s  m a n d a t o r y  r e c i p r o c a l  d i s c l o­

su r e  o f  like items; g o v e r n m e n t ' s  r e q u e s t  for 

a l i b i  e v i d e n c e  t r i g g e r s  m a n d a t o r y  d i s c l o s u r e  

b y  d e f e n d a n t

M A R Y L A N D  R U L E  4-263

M a n d a t o r y  d i s c l o s u r e  of B r a d y  m a t e r i a l ,  d e f e n­

d a n t ' s  s t a t e m e n t s  a n d  i n f o r m a t i o n  r e g a r d i n g  

s e a r c h e s  and s e i z u r e s ;  d e f e n d a n t ' s  r e q u e s t  

t r i g g e r s  s t a t e ' s  d i s c l o s u r e  o b l i g a t i o n  w i t h  

r e s p e c t  t o  o t h e r  items; s t a t e ' s  r e q u e s t  t r i g­

g e r s  d e f e n d a n t ' s  o b l i g a t i o n ;  d e f e n d a n t  n e e d  

n o t  a s k  first

M A S S A C H U S E T T S  C R I M I N A L  P R O C E D U R E  R U L E  14

M a n d a t o r y  d i s c l o s u r e  of d e f e n d a n t ' s  s t a t e­

me n t s ,  s t a t e m e n t s  o f  g r a n d  j u r y  w i t n e s s e s  and 

B r a d y  m a t e r i a l .  G o v e r n m e n t  c a n  r e q u e s t  d i s­

c l o s u r e  of a l i b i  w i t n e s s e s ;  d e f e n d a n t  m a y  

r e q u e s t  d i s c o v e r y  o f  o t h e r  items; if d e f e n d a n t  

m a k e s  r e q u e s t  a n d  g o v e r n m e n t  s a y  it a l s o  w a n t s  

d i s c o v e r y ,  c o u r t  o r d e r s  r e c i p r o c a l  d i s c o v e r y .  

G o o d  r e p o r t e r ' s  n o t e s  o n  r e a s o n i n g  for 

r e c i p r o c a l  d i s c o v e r y ,  etc.
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D e f e n d a n t  m u s t  p r o v i d e  n o t i c e  of  a l i b i  a n d  

a l i b i  w i t n e s s e s ,  t r i g g e r i n g  g o v e r n m e n t ' s  d u t y  

t o  d i s c l o s e  w i t n e s s e s ;  c o u r t  h a s  d i s c r e t i o n  to 

o r d e r  d i s c o v e r y  t o  e i t h e r  o r  b o t h  s i d e s

NEW H A M P SH IR E R U LE  99

N E V A D A  1 7 4 . 2 3 5

M a n d a t o r y  d i s c o v e r y  of d e f e n d a n t ' s  s t a t e m e n t s ;  

if d e f e n d a n t  r e q u e s t s  o t h e r  d i s c o v e r y ,  s t a t e  

c a n  r e q u e s t  c o u r t  to  o r d e r  r e c i p r o c a l  d i s c o v­

ery

N O R T H  D A K O T A  C R I M I N A L  R U L E S  16 and 12.1

D i s c l o s u r e  of d e f e n d a n t ' s  s t a t e m e n t s  a n d  

r e c o r d  u p o n  r e q u e s t ;  if d e f e n d a n t  a s k s  for 

m o r e  i n f o r m a t i o n ,  p r o s e c u t i o n  c a n  r e q u e s t  li k e  

i tems; d e f e n d a n t  m u s t  g i v e  n o t i c e  of  a l i b i  and 

n a m e s  o f  a l i b i  w i t n e s s e s  a n d  t h e n  g o v e r n m e n t  

m u s t  d i s c l o s e  n a m e s  of w i t n e s s e s  to r e b u t  

a l i b i

S O U T H  C A R O L I N A  C R I M I N A L  R U L E  5

M a n d a t o r y  d i s c l o s u r e  o f  d e f e n d a n t ' s  s t a t e m e n t s  

a n d  p r i o r  c r i m i n a l  r e c ord; if d e f e n d a n t  r e­

q u e s t s  d i s c o v e r y  of o t h e r  items, g o v e r n m e n t  

c a n  a s k  f o r  d i s c o v e r y ;  m a n d a t o r y  d i s c l o s u r e  of 

a l i b i  w i t n e s s e s  u p o n  g o v e r n m e n t ' s  r e q u e s t

S O U T H  D A K O T A  C h a p t e r  2 3 A - 1 3  a n d  23A-9

M a n d a t o r y  d i s c l o s u r e  of d e f e n d a n t ' s  s t a t e m e n t s  

a n d  c r i m i n a l  r e c o r d  u p o n  w r i t t e n  r e q u e s t  of 

t h e  d e f e n d a n t ;  if d e f e n d a n t  a s k s  to i n s p e c t  

t a n g i b l e  o b j e c t s  a n d  r e v i e w  e x p e r t  re p o r t s ,  

d e f e n d a n t  m u s t  c o m p l y  w i t h  g o v e r n m e n t ' s  r e­

q u e s t  f o r  d i s c l o s u r e  of like items; s t a t e m e n t s  

of p r o s e c u t i o n  w i t n e s s e s  a r e  n o t  d i s c o v e r a b l e
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u n t i l  t h e  w i t n e s s  t e s t i f i e s  at trial; d e f e n­

d a n t  m u s t  d i s c l o s e  n a m e s  of a l i b i  w i t n e s s e s  

u p o n  g o v e r n m e n t ' s  r e q u e s t  and g o v e r n m e n t  m u s t  

t h e n  g i v e  d e f e n d a n t  n a m e s  of w i t n e s s e s

T E N N E S S E E  R U L E  12.1

If g o v e r n m e n t  asks, d e f e n d a n t  m u s t  d i s c l o s e  

a l i b i  w i t n e s s e s ,  t r i g g e r i n g  g o v e r n m e n t ' s  

d i s c l o s u r e  of w i t n e s s e s  to  r e b u t  al i b i ;  g o v­

e r n m e n t  m u s t  d i s c l o s e  d e f e n d a n t ' s  s t a t e m e n t s  

a n d  p r i o r  r e c o r i ;  if d e f e n d a n t  a s k s  for d i s­

cover y ,  g o v e r n m e n t  c a n  r e q u e s t  r e c i p r o c a l  

d i s c o v e r y  of l i k e  i tems

W E S T  V I R G I N I A  R U L E  16

M a n d a t o r y  d i s c o v e r y  of d e f e n d a n t ' s  s t a t e m e n t s  

a n d  r e c o r d ;  if d e f e n d a n t  a s k s  for o t h e r  items, 

g o v e r n m e n t  e n t i t l e d  t o  d i s c o v e r y  u p o n  r e q u e s t

W I S C O N S I N  9 7 1 . 2 3

M a n d a t o r y  of r e c o r d  a n d  s t a t e m e n t s  of d e f e n­

da n t  a n d  s t a t e m e n t s  of w i t n e s s e s  g o v e r n m e n t  

p l a n s  t o  ca l l  at  tr i a l ;  m a n d a t o r y  d i s c l o s u r e  

of  a l i b i  w i t n e s s e s ;  d e f e n d a n t ' s  o f f e r  t o  g i v e  

w i t n e s s  list t o  g o v e r n m e n t  t r i g g e r s  r e c i p r o c a l  

d i s c o v e r y  of w i t n e s s  l i sts

W Y O M I N G  C R I M I N A L  R U L E  16.1 a n d  18

D e f e n d a n t  r e q u i r e d  t o  d i s c l o s e  a l i b i  w i t n e s s e s  

if a s k e d ;  g o v e r n m e n t  m u s t  th e n  p r o v i d e  n a m e s  

of w i t n e s s e s  to  r e b u t  alibi; g o v e r n m e n t  m u s t  

d i s c l o s e  d e f e n d a n t ' s  s t a t e m e n t s ;  d e f e n d a n t  m a y  

a s k  for m o r e  a n d  if c o u r t  grants, g o v e r n m e n t  

c a n  r e q u e s t  l i k e  i t e m s
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M a n d a t o r y  d i s c l o s u r e  of d e f e n d a n t ' s  s t a t e m e n t s  

an d  r e c o r d ;  if d e f e n d a n t  a s k s  for d i s c o v e r y  of 

o t h e r  items, g o v e r n m e n t  e n t i t l e d  to l i k e  i t ems 

u p o n  r e q u e s t

D . C .  C I R C U I T  R U LE 16

O L D  A B A  S T A N D A R D S  1 1 . 1 . 1  - 11 . 4 . 8

D e f e n d a n t ' s  r e q u e s t  t r i g g e r s  b r o a d  d i s c l o s u r e ;  

if d e f e n d a n t  r e q u e s t e d  d i s c o v e r y ,  g o v e r n m e n t  

e n t i t l e d  to r e p o r t s ;  g o v e r n m e n t  c a n  r e q u e s t  

n a m e s  o f  w i t n e s s e s

F E D E R A L  C R I M I N A L  R U L E S  16 a n d  12.1

D e f e n d a n t  e n t i t l e d  t o  p r o d u c t i o n  o f  h i s / h e r  

s t a t e m e n t s  a n d  c r i m i n a l  r e c ord; if d e f e n d a n t  

r e q u e s t s  p r o d u c t i o n  of t a n g i b l e  o b j e c t s  and 

r e p o r t s ,  g o v e r n m e n t  g e t s  r e c i p r o c a l  d i s c o v e r y ;  

g o v e r n m e n t  c a n  d e m a n d  n a m e s  of a l i b i  w i t n e s s­

es, t h e n  it m u s t  d i s c l o s e  n a m e s  o f  its w i t­

nes s e s ;  p r o d u c t i o n  o f  s t a t e m e n t s  of w i t n e s s e s  

g o v e r n e d  by J e n c k s  Act, 18 U.S.C. §3500

C A S E  L A W  —  2 states

I N D I A N A

N o  d i s c o v e r y  rules, o r  s t a t u t e s ;  r e c e n t  c a s e  

l aw i n d i c a t e s  t h a t  c o u r t  g r a n t e d  d e f e n d a n t ' s  

p r e t r i a l  r e q u e s t  f o r  B r a d v  m a t e r i a l .

O K L A H O M A

R e c e n t  c a s e  l a w  i n d i c a t e s  t h a t  d i s c o v e r y  in 

O k l a h o m a  s t a t e  c r i m i n a l  c a s e s  is p r i m a r i l y  

c o n t r o l l e d  by  c a s e  law. A p p e l l a t e  c o u r t  s e e m s  

to a d o p t  the o c c a s i o n a l  A B A  S t a n d a r d  as t h e  

s p i r i t  s t r i k e s .  O n l y  s t a t u t o r y  p r o v i s i o n s  

r e q u i r e  n a m e s  a n d  a d d r e s s e s  of w i t n e s s e s  b e
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e n d o r s e d  on i n f o r m a t i o n  (22 O.S. 303) a n d  t h a t  

d e f e n d a n t  r e c e i v e  c o p i e s  o f  s w o r n  s t a t e m e n t s  

of  w i t n e s s e s  (22 O.S. 749)
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A l aska's Criminal Rule 16 gover n i n g  d i s c o v e r y  was a d o p t e d  

in! the mild-70's. It was m o d e l e d  after the A m e r i c a n  Bar Associa- 

tibns Stapd a r d s  w h i c h  favored broad d i s closure by the g o v ernment to 

the deferidant, but o n l y  l i m ited d i s closure from the defendant to 

the government. The n e w  pr o p o s e d  A B A  Standards embrace a more 

b a l a n c e d  idiscovery p r o c e d u r e  c o m m o n l y  referred to as "Reciprocal 

D i s c o v e r y . n The federal courts and various s tate courts are 

cufrentlyj o p e r a t i n g  u n d e r  reciprocal d i s c o v e r y  provisions.

i A l a s k a ' s  current rule is not working. The government 

(the S tate of A l a s k a  and v a r i o u s  municipalities) ge t s  s a n d b a g g e d  on 

a regularj basis. The defendant who knows all of the cards in the 

p r o s e c u t o r ' s  hand can call witnesses whose names the p r o s e c u t o r  has 

not hearcj until the witne s s e s  are called to the stand. Trial 

judges m a y  grant a c o n t i n u a n c e  to a l low the state the o p p o r t u n i t y  

to;obtain) i n f o r m a t i o n  w h i c h  c ould be used for mea n i n g f u l  cross- 

e xaminatibn. Most of the time these continuances are too short to 

d o  )more tlfian run a cri m i n a l  records check. A l t h o u g h  Criminal Rule 

1 6 ^ d ) (4) jrequires the defen d a n t  give advance not i c e  to the 

g o v e r n m e n t  of the d e f e n d a n t ' s  intent to call an expert, m a n y  

d e f e n s e  a t t o r n e y s  c l a i m  t h e y  did not form the "intent" to call the 
ex p e r t  until the n i ght be f o r e  or the m o r n i n g  the expert is c a l l e d  

to the stand. The p r o s e c u t o r  a gain g e n e r a l l y  does not get a 

c o n t i n u a n c e  of s u f f icient length to prepare a m e a ningful cross- 

e xamination. Th i s  is p a r t i c u l a r l y  true in the bu s h  where the 
p r o s e c u t o r ' s  staff is small.

iMany states have m a n d a t o r y  reciprocal d i s c o v e r y  p r o v i­

sions. $u c h  p r o v i s i o n s  are desirable because n e i t h e r  side is 

a m b u B h e d  it trial. S u c h  a p r o v i s i o n  cannot be a d o p t e d  in Alaska, 

however, |d.thout o v e r r u l i n g  Scott v. S t a t e . 519 P . 2d 774 (Alaska 
1974). The A l a s k a  supreme court in Scott con s i d e r e d  the c o n s t i t u­

tio n a l i t y  of a trial court o r d e r  r e q u i r i n g  the defendant to p r o v i d e  

d i s c o v e r y  m a t e r i a l s  not c u r r e n t l y  listed in Criminal Rule 16(c).

l
I
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The cour: held that the Alaska constitutional privilege against 
self-incrimination prohibits extensive prosecutorial discovery in 
criminal proceedings.

The proposed "Opt-in" version of reciprocal discovery 
complies with Scott. Under this proposal, a defendant would have 
the option of participating in the broad discovery currently 
allowed by Criminal Rule 16. If the defendant elected to partici­
pate in the Rule 16 discovery process, the defendant would file a 
notice of intent to participate in discovery, which would be deemed 
a waiver of his constitutional privileges against self-incrimina­
tion to the extent he would be required to produce to the state 
notices df defenses, names and addresses of witnesses, statements 
of witnesses, and reports of experts. Discovery in a case in which 
the defendant elects not to participate will be governed by AS 
12.45.050-.080 (Alaska's Little Jencks Act).

A minority of the members of the Criminal Rules Committee 
believe tjhat the "Opt-in" proposal is workable in Alaska and will 
not resuljt in a significant increase in the number of trials. A 
similar provision is working in the federal courts and the number 
of trials vs. pleas is not unmanageable. Moreover, the number of 
trials m^ght actually decrease because defendants' chances of 
winning a : trial by ambush are removed.

, The proposal will not result in more collateral attacks 
on convictions and more allegations of ineffective assistance of 
counsel. !a  large percentage of convicted defendants already file 
applications for post-conviction relief under the current rule. 
Some even inform the court they want to allege ineffective 
assistance of trial counsel before sentence is pronounced. This is 
due to the fact indigent defendants are automatically entitled to 
court-appointed counsel. A change in Criminal Rule 16 may change 
the specific complaints about a trial attorney's performance, but 
it will n<it have any impact on the number of post-conviction relief 
applications filed.

i
I Lengthy mid-trial continuances will not become the norm. 

They do nbt occur in federal court, and they do not occur now in 
the Alaskja courts when the state finds out about a witness or 
expert as|the defense counsel calls the person to the stand.

‘ \
The public is demanding a fair trial for both the accused 

and the government. Reciprocal discovery allows for the exchange 
of information and will result in trials with more reliable results’

I
I
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- i.e. the guilty will not go free because the accused sandbagged 
che prosecution. Given the constraints imposed by the Scott
decision, 
an opt-in

a reciprocal discovery provision in Alaska must contain 
provision.
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TO: Supreme Court 
FROM: Criminal Rules Committee (majority report)
Ri: Consideration of the Department of Law's opt-in/opt-out reciprocal

discovery proposal 
PREPARED BY: Marcia E. Holland 
DATE: i December 12.1994

EBOPOSAl: 
The DDepartment of Law submined a proposal to the Criminal Rules 

Committee requesting that Criminal Rule 16 (which governs discovery in 
criminal prosecutions) be amended to provide for reciprocal discovery. The 
current nilj: places an obligation on the state to provide pretrial discovery to the 
defense, but only in limited circumstances must the defense provide pretrial 
discovery to the stale. The Department of Law recognized that because of the 
decision in' Scott v. State. 519 P.2d 744 (Alaska 1974), wherein the supreme court 
held that the Alaska constitutional privilege against self-incrimination prohibits 
prosecutorial discovery in criminal proceedings, the state would be able 
implement; a reciprocal discovery rule only if the defendant waived his/her 
privilege against self-incrimination and opted into such a procedure.

If a' defendant so chose, then under the state's proposal the cun-ent 
Criminal Rule 16 would govern disclosure by the state to the defense and 
proposed amendments to the role would govern disclosure by the defendant to the 
stale. Under the proposed amendments, a defendant would then be obligated to 
inform the; state of all defenses to be used at hearings or trial, to provide the 
najjnes and; addresses of all witnesses which the defendant may call at trial or 
hearings aS well as their written or recorded statements or summaries of 
statements,i and provide any documents and tangible objects which the defense 
may use at trial.

If a defendant chose not to waive his/her privilege, then discovery would 
be governed solely by the Little Jcncks Act, A.S. 12.45.050-.080. The slate would 
also be obligated to provide any exculpatory discovery. Bradv v. Maryland. 373 
U.S. 83,10 L.3d. 2d 215 (1963).i !
SUMMARY OF DISCUSSION:

I The committee discussed the viability of recommending an opt-in/opt-out 
reciprocal discovery rule as a proposed rule change to Criminal Rule 16, but a 
majority of'the committee recommended against doing so.

The Committee first concluded that no incentive existed for a defendant to 
choose to dpt into such a discovery process generally. A majority of criminal

1
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defense attorneys contacted by committee members indicated that they wouid 
prpfer operating under an opt-out procedure if given the choice between an opt­
ing opt-c|ut procedure. Uttle incentive existed under the state's proposal for a 
defendant jto choose to waive his/her privilege against self-incrimination and opt 
into the reciprocal discovery process.

A discussion of the problems which arise when the criminal justice system 
operates splely or primarily on discovery provided by the state under the 
provisions of the Little Jencks Act, A.S. 12.45.050-.080, resulted in the 
committee concluding that the opt-in/opt-out procedure would be unworkable in 
stale courts in Alaska.

The Concerns as to the viability/efficiency of such an opt-out framework 
(where the defendant is entitled only to Little Jencks Act materials), included a 
discussion of how the current federal system works. The concerns were as 
follows.

* Firstj more unreliable results may occur at trial-i.e., more innocent people 
may be convicted because of the varying abilities of and resc 'rces available to 
defense coiinsel to independently investigate the case and to evaluate the discovery 
received mid-trial. A corollary to this result is that two additional matters are 
likely to result The number of claims of ineffective assistance against attorneys 
who have dither less resources to prepare for trial or less skill to deal with the 
trial by surprise approach will increase and will have to be litigated. Also, post­
conviction litigation about the reliability of die jury's verdict will increase (e.g., 
either through motions for new trial based on newly discovered evidence or 
based on olther claims such as violations by the state of disclosure of Bradv 
materials). !

SecoAd, the opt-out procedure fails to consider how to identify conflicts o f 
interest in  representation prior to trial. The procedure does not allow a defense 
attorney to! identify  conflicts o f interest involving dual representation by the 
defense coiinsel (and his/her firm or agency) of state’s trial witnesses and the 
defendant at an early stage o f the process. Therefore, the system does not allow 
for conflict (counsel to be appointed without disrupting the scheduled proceedings 
and' trials (since the federal system does not have the high volum e caseload, 
especially  jat the m isdem eanor level, conflict issues involving po ten tial 
witnesses/defendants rarely arise).

 ̂ j Thirdj mid-trial delays would become the norm-the delays necessitated by 
mid-trial resolution of what are now pretrial issues, the delays necessitated 10 

afford defense counsel an adequate period of time to review the Little Jencks Act 
materials, delays necessitated by the appointment of conflict counsel, and the 
delays necessitated to conduct any necessary investigation and/or testing of any 
physical evidence or investigation/review of the testing performed by state expert

2
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witnesses or independent retesting. Criminal defense practitioners in federal 
court indicated that it was not unusual to have week-long mid-trial continuances 
to {deal with Jencks Act materials. These practitioners also pointed out that there 
are very few federal misdemeanor offenses prosecuted and that the types of 
federal feltjmy offenses prosecuted are much more limited in scope than the types 
anjd varieties of state felony offenses prosecuted. Therefore, it is much easier to 
anticipate {the nature of the government's case and prepare for trial with no 
pretrial discovery in federal prosecutions than it would be to do so in state 
prosecutions.

; Discjussion also focused on mid-trial continuances to allow the defense 
adequate time to deal with state expert wimesses-for example, at the 
misdemeanor level (e.g., with DWI intoximeter testing), the result could be that a 
twh day trial would be delayed mid-trial for a substantial period of time to allow 
the defensd to independently test any blood samples concerning which a state’s 
wijness is testifying. This problem is exacerbated by the reality that in Alaska 
testing facilities available to criminal defense attorneys often are located only in 
Anchorage] or out of state (which adds lengthier mid-trial delay).

Additionally, resolution of issues concerning constitutional and statutory 
violations jpurrcntly occurs prior to trial and with no disruption to the orderly 
administration of criminal justice. Moreover, the parties now have the option of 
avoiding a .trial and taking an appeal directly to litigate a ruling on a dispositive 
issue in thejcase. See Cooksev v. State. 524 P.2d 1251 (Alaska 1974) and Oveson 
v. Anchorajge. 574 P.2d 801 (Alaska 1978). It would likely become necessary to 
resolve such issues mid-trial (and with the jury on hold) under the opt-out 
procedures! making it unlikely that dispositive legal issues could b< appealed 
without the! expense of a trial.

Moreover, there is incentive for the Department of Law to ignore th<2 

mandatory Slanguage concerning timing of discovery found in the Little Jencks 
Act and to'continue to provide pretrial discovery notwithstanding the proposed 
change. Criminal defense attorneys who practice in federal court indicated that 
thej assistant U.w. Attorneys often violate the literal language of the Jencks Act 
whjch prohibits the government from turning over the discoverable materials 
untjil after the witness has testified on direct examination. The government will 
frequently provide discovery pretrial in those cases that the government wants to 
resblve short of trial.

The probability that the state would ignore the same mandatory language 
found in the Alaska Little Jencks Act, A.S. 12.45.050, and supply discovery 
pripr to trial in those cases which the state would like to resolve without the 
necessity of a trial is strong statewide and is especially strong in Anchorage given 
the; longstanding institutionalized pre-indictment procedures established there.

3
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committee recognized that a proposed rale change to an opt-in/opt-out 
reciprocal procedure may be ignored in a large number of criminal cases if the 
pte-indictjnent procedures are to have continued viability.

Similarly, the incentive in the high volume area of misdemeanors to 
resolve cajses short of trial would lead the state to ignore the prohibition against 
pretrial discovery provided to the defendant in misdemeanor cases. As to 
misdemeanors generally, the committee discussed the application of the opt-out 
procedures to the high volume misdemeanor caseload in state courts and came to 
thje conclusion that in this area the opt-out procedure would be close to 
unworkable. The committee discussed but rejected a reciprocal discovery rule 
which treated misdemeanor cases differently than felony cases or excluded 
misdemeanors from the proposed changes.

The | committee discussed at length the broader impact of the opt-out 
prpcedurej on the smooth functioning of a criminal justice system. The 
committee’; concluded that the procedure would have a significant adverse effect 
on the couit system.

First, the committee discussed the role which pretrial discovery plays in 
client control concerning a defendant’s decision to go to trial or not. Without the 
ability to khow what the evidence against the defendant is, the defendant lacks the 
perspective to make an informed decision to either go to trial or not and the 
defense attorney lacks the evidence to back up an explanation to a client 
concerning the client’s chances for an acquittal at trial (e.g., a DWI client may be 
far more inclined to plead to the charge if he/she has had the opportunity to 
review the! video-tape at the police station which makes it very clear just how 
intpxicatedjthe client was, where otherwise the client's memory is of only having 
three beers jand of being fine).

Additionally, by allowing the defendant and defense counsel to review the 
state's evidence, the defense attorney is able to use the discovery process as a tool 
to hegotiatfc resolutions to cases with the state without the necessity of trial. 
Thus, by piking away this tool, the criminal justice system suffers because more 
cases whicn could be resolved pretrial would therefore go to trial. The court 
system woulld be required to accomodate more jury trials.

Second, the mid-trial delays to deal with issues now dealt with prior to trial 
may result in more continuances which lead to mistrials and potentially result in 
criminal charges being dismissed if it becomes difficult to keep a jury assembled 
when the tnal has been recessed for a month (e.g., to allow for testing of physical 
evidence). \ One judge indicated that in the judge's experience, it is very difficult 
to be able to hold on to a jury when a mid-trial delay of six weeks or more 
occurs, Given die presence of the double jeopardy clause (not at issue in civil 
cases), the'outcome may be that the opt-out provisions would result in the

4



eventual cl ismissal of cases which most likely would have resulted in criminal 
convictions under the current system.

Third, the impact on jury service is adverse in a system where jurors are 
not able to be advised at the beginning of the trial about the likely length of jury 
service and where jury service may require that jurors serve in a piecemeal 
fashion. Similarly, witnesses for the state, including victims of crimes, and 
witnesses ::or the defense may find that they are being required to remain under 
subpoena fcr extended periods of time because of the uncertainty of the manner 
in which tie trial will proceed

Fourth, there will be little incentive for a defendant who is in custody to 
waive time( for a preliminary hearing; the hearing will become a discovery tool as 
it was prior to the adoption of current Criminal Rule 16. Thus, the prosecutor is 
faced with pe choice between presenting a case to a grand jury within ten days of 
the defendant's initial appearance in court or making arrangements for a 
preliminary hearing within those ten days.

Depending on the volume of felony cases in a particular jurisdiction and 
on how frequently the grand jury is convened to consider cases, the possible 
results include sloppy grand jury presentments and an increase in time, money, 
judicial resources, and professional skills at the preliminary hearing. 
Additionally, in some judicial districts, Bush preliminary hearings are set for the 
trial site of misdemeanor trials, rather than the trial site for felonies, and will 
require paries, defendant and witnesses to travel to the preliminary hearing site 
in the Bush.

Moreover, because of the lack of any pretrial discovery, defendants could 
chdose to utilize the same tools used in the federal system - an increase in pretrial 
motion practice of identify the names of the witnesses against the defendant and 
thejnarure ]of their testimony (where the information obtained at evidentiary 
hearings substitutes for pretrial discovery). Thus, the system is burdened by 
additional proceedings which are currently not being held.

CONCLUSION:
! The opt-in/opt-out reciprocal discovery procedures could result in 

disruptive j retrial and trial practice and in burdening the system with more 
trials, more preliminary hearings and more pretrial evidentiary hearings. 
According {to the ABA Standards for Criminal Justice Discovery, pretrial 
discovery procedures are intended to promote the orderly functioning of any 
criminal jusficc system. Among the objectives of pretrial discovery procedures 
identified try the ABA are to provide the defendant with sufficient information to 
make an informed plea; to reduce interruptions and complications during trial
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arid avoid unnecessary and repetitious trials by identifying and resolving prior to 
trial any procedural, collateral or constitutional issues; to effect economies in 
time, moiiey, judicial resources, and professional skills by minimizing the 
number or separate hearings; and to minimize the burden of victims and 
witnesses. These goals would not be furthered by the adoption of the proposed 

out reciprocal discovery rule.
ajority of the committee voted against adoption of the proposed opt-

opt-in/opt 
A m;

in/opt-out reciprocal discovery rule.
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Page 4, line 16: following the first word "statements;^ 

add \
"however, if the sole purpose of the testim ony j^ ihe  d^ense witness is to impeach a 
prosecution witness under Evidence Rules 608(a) or 609, disclosure of the identity or 
statements of the defense witness is not required until after the prosecution witness has 
testified, or at another time as ordered by the court;"

* Sec. 2. AS 12.45.045(a) is amended to read:
(a) In prosecutions for the crimes of sexual assault in any degree, sexual abuse 

of a minor in any degree, or unlawful exploitation of a minor, or an attempt to commit 
any of these crimes, evidence of the complaining witness’ previous sexual conduct may 
not be admitted nor may reference be made to it in the presence of the jury except as 
provided in this section. When the defendant seeks to admit the evidence for any 
purpose, the defendant shall apply for an order of the court a t least 10 days before the 
court proceeding for which the defendant seeks to adm it the evidence, o r a t an 
earlier time ordered bv the court [AT ANY TIME BEFORE OR DURING THE 
TRIAL OR PRELIMINARY HEARING]. After the application is made, the court shall 
conduct a hearing in camera to determine the admissibility of the evidence. If the court 
finds that evidence offered by the defendant regarding the sexual conduct of the 
complaining witness is relevant, and that the probative value of the evidence offered is 
not outweighed by the probability that its admission will create undue prejudice, 
confusion of the issues, or unwarranted invasion of the privacy of the complaining 
witness, the court shall make an order stating what evidence may be introduced and the 
nature of the questions that may be permitted. The defendant may then offer evidece 
under the order of the court.

* Sec. 3. PROVISIONS OF SECTION 1 NOT SEVERABLE. Notwithstanding 
AS 01.10.030, the provisions of Section 1 of this Act are not severable.

* Sec. 4. Sections 1 - 3 of this Act are retroactive and apply to all criminal cases 
pending on or arising after the effective date of this Act.

* Sec. 5. Section 2 and 4 of this Act takes effect immediately.

* Sec. 6. Sections 1 and 3 of this Act take effect July 15, 1995. *n ^ •’ w
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* Sec. 2. PROVISIONS OF SECTION 1 NOT SEVERABLE. Notwithstanding 
AS 01.10.030, the provisions of Section 1 of this Act are not severable.

* Sec. 3. Sections 1 and 2 of this Act are retroactive and apply to all criminal cases 
pending on or arising after the effective date of this Act.

* Sec. 4. Sections 1 - 3 of this Act take effect July 15, 1995, and supersede the 
amendments to Criminal Rule 16 adopted by the Alaska Supreme Court in Order No. 
1191, dated February 21, 1995.
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Page 2, line 26, following the word "trial", add ", other than models, charts, pictures, y
compilations of evidence or other demonstrative evidence created by or on behalf of the 
prosecuting attorney;"

Page 4, line 11, following the word "rule", add ", other than models, charts, pictures, 
compilations of evidence or other demonstrative evidence created by or on behalf of the '} /

^  defendant’s attorney;"



Page 3, line 23:
(12) unless a different date is set by the court, as soon as known and no , 

later than 45 days before trial, the prosecution shall provide the name, address, phone 
number and curriculum vitae of any expert witness performing work in connection with .
the case, and H

(i) a written report by the expert, setting out the expert’s opinion and . 
the underlying basis of that opinion; or >

(ii) a written description of the substance of the proposed testimony 
of the expert, the expert’s opinion, and the underlying basis of that opinion; 
however, notwithstanding Criminal Rule 15, if a written report by the expert has 
not been provided under subparagraph (i), the defense is entitled to conduct a 
telephonic or in-person deposition of the expert, at the expense of the defense; j’V ;

failure to provide . . . .

Page 4, line 28:
(12) unless a different date is set by the court, as soon as known and no 

later than 30 days before trial, the defense shall provide the name, address, phone number ^  
and curriculum vitae of any expert witness likely to be called at trial or another court | ( j ^  
proceeding, and ' I

(i) a written report by the expert, setting out the expert’s opinion and 
the underlying basis of that opinion; or

(ii) a written description of the substance of the proposed testimony 
of the expert, the expert’s opinion, and the underlying basis of that opinion; 
however, notwithstanding Criminal Rule 15, if  a written report by the expert has 
not been provided under subparagraph (i), the prosecution is entitled to conduct 
a telephonic or in-person deposition of the expert, at the expense of the 
prosecution;

failure to provide . . . .



Page 2, line 20: after the word "stajefnents" add "and a n v  * ) v
relevant information of a materiaMiature not otherwise di. O  ^

Page 4, line 8: after the y / o r d  "statements" add "and any oi, ^  „onvey ()Pft
relevant information of,a material nature not otherwise discloses

Page 3, line 12: delete "upon request of defense counsel,"
line 13: delete "specified" ^
line 16: after "witness;" add "however, the prosecution need not disclose any vrv-y 

payments or provision for witness travel, housing or meals in order to enable the witness 
to attend a specific court proceeding;"

Page 4, line 16: delete "upon request of the prosecution," ( ^  . |
line 17: delete "specified" ‘ •
line 20: after "witness;" add "however, the defense need not disclose any payments O' 

or provision for witness travel, housing or meals in order to enable the witness to attend 
a specific court proceeding;"

Page 3, line 17: delete "upon request of defense counsel,"
line 19: reword to read "searches and seizures of the property or person of the^ 

defendant"
line 20: delete "specified"

Page 4, line 8: following the first word "statements", add "; however, if the sole purpose \
of the testimony of the defense witness is to impeach a prosecution witness under 
Evidence Rules 608(a) or 609, disclosure of the identity or statements of the defense ^  
witness is not required until after the prosecution witness has testified;"
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IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINETEENTH LEGISLATURE - FIRST SESSIONBYOffered:Referred:Sponsorfs): REPRESENTATIVES PARNELL, Porter, Green, Bunde
A B ILL 

FOR AN ACT ENTITLED 

"An Act revising Rule 16, Alaska Rules of Criminal Procedure, relating to 

discovery and inspection in criminal proceedings."

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Rule 16, Alaska Rules o f Criminal Procedure, is repealed and reenacted to 
read:

Rule 16. Discovery.
(a) Objectives o f Pretrial Discovery.

(1) Procedures before trial should, consistent with the constitutional 
rights o f the defendant,

(i) promote a fair and expeditious disposition o f the charges, 
whether by diversion, plea, or trial;

(ii) provide the defendant with sufficient information to make 
an informed plea;

(iii) permit thorough preparation for trial and minimize surprise

-1-
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at trial;
(iv ) reduce interruptions and complications during trial and

avoid unnecessary and repetitious trials by identifying and resolving before trial 
a procedural, collateral, or constitutional issue;

(v) minimize the procedural and substantive inequities among 
similarly situated defendants;

(vi) effect economies in time, money, judicial resources, and 
professional skills by minimizing paperwork, avoiding repetitious assertions of 
issues, and reducing the number o f separate hearings; and

(vii) minimize the burden upon victims and witnesses.
(2) These needs can be served by

(i) full and free exchange o f appropriate discovery;
(ii) simpler and more efficient procedures; and
(iii) procedural pressures for expediting the processing o f cases,

(b) Disclosure to the Accused. Except as is otherwise provided as to matters
not subject to disclosure and protective orders, the prosecuting attorney shall disclose 
the following to the defense and make available for inspection and copying, as 
appropriate: nOinhm, t f  fcfoVMj

which the Drosecutinsr attomev is likelv to use as evidence in the hearing or tria

(5) any record o f prior criminal convictions of the defendant and o f 
persons whom the prosecuting attorney is likely to call as witnesses at the hearing or

(1) the names ĵ?«tf addressesyjof persons known by the government to 
have knowledge of relevant facts and their written or recorded statements;

(2) any written or recorded statements and any oral statements made 
by the accused;

(3) any written or recorded statements and any oral statements made 
by a co-defendant;

(4) any books, papers, documents, photographs, or tangible objects,

trial;
(6) any material, documents, or information rela.ing to lineups,

25( ) -2-
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showups, and picture or voice identifications in relation to the case;
(7) any material or information within the prosecuting attorney's 

possession or control that tends to negate the guilt o f the accused as to the offense or 
would tend to reduce the accused's punishment therefor;

(8) any
(i) relevant material or information relating to the guilt or 

innocence o f the defendant which has been provided by an informant, and
(ii) electronic surveillance, including wiretapping, of

(aa) conversations to which the accused or the accused's
attorney was a party,

(bb) premises o f the accused or the accu. ed's attorney;
(9 ) upon request o f defense counsel, any relevant material or 

information regarding the relationship, if any, o f specified witnesses to the prosecuting 
authority, including the nature and circumstances o f any agreement, understanding, or 
representation between the prosecution and the witness that constitutes an inducement 
for the cooperation or testimony o f the witness;

(10) upon request o f defense counsel, any relevant material and 
information regarding

(i) specified searches and seizures; and
(ii) the acquisition o f specified statements from the accused;

r f® 'S t0 USe c*iaracter’ rePutation, or other act
evidence ,̂ notice o f that likelihood and disclosure o f the substance o f that evidence;

(12) unless a different date is set by the court, as soon as known and 
no later than 45 days before trial, the names and addresses o f any expert witnesses 
performing work in connection with the case and shall provide a curriculum vitae and 
a written report by each expert witness o f the expert's opinion and the underlying basis 
o f that opinion; failure to provide timely disclosure shall entitle the defendant to a 
continuance; if the court finds that a continuance is not an adequate remedy under the 
circumstances o f the case, the court may impose other sanctions, including prohibiting 
the prosecutor from calling the expert at trial or declaring a mistrial;

(13) upon a reasonable request showing materiality to the preparation

WORK DRAFT WORK DRAFT WORK DRAFT
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o f the defense, the court in its discretion may require disclosure to defense counsel of 
relevant material and information not covered by (b)(1) - (12) o f this rule.

(c) Disclosure to the Prosecution. Except as is otherwise provided as to 
matters not subject to disclosure and protective orders, the defense shall disclose the 
following to the prosecution and make available for inspection and copying, as 
appropriate:

(1) the names and addresses of persons the defendant is likely to call

WORK DRAFT WORK DRAFT WORK DRAFT

as witnesses and their written or recorded statements[aga ffiy^a^st^erge^ts
(2) any books, papers, documents, photographs, or tangible objects the 

defense is likely to use as evidence at a hearing or trial and which are not otherwise 
disclosed under (c) o f this rule;

G ) any  ̂record of prior criminal convictions known to the defense")
tb^witne^ses the defense is4jk'elv to cdiCaiTtnal: ^

*S t0 use character, reputation, or other act 
evidence* notice o f that likelihood and disclosure o f the substance of that evidence;

(5) upon request o f the prosecution, any relevant material or 
information regarding the relationship, if any, o f specified witnesses to defense counsel 
and the defendant, including the nature and circumstances o f any agreement, 
understanding, or representation between the defense and the witness that constitutes 
an inducement for the cooperation or testimony o f the witness;

(6) unless a different date is set by the court, no later than 10 days 
before trial, notice o f defenses if the defendant is likely to rely upon a defense of alibi, 
justification, duress, entrapment, or other statutory or affirmative defense; failure to 
provide timely notice shall entitle the prosecutor to a continuance; if the court finds 
that a continuance is not an adequate remedy under the circumstances of the case, the 
court may impose other sanctions, including prohibiting the defendant from asserting 
the designated defense;

(7) unless a different date is set by the court, as soon as known and no 
later than 30 days before trial, the names and addresses o f any expert witnesses that 
are likely to be called at trial by the defendant and shall provide a curriculum vitae and 
a written report by each expert witness o f the expert’s opinion and the underlying basis

CSHB 25( )
New Text Underlined [DELETED TEXT BRACKETEDJ

i
S

I

I

ft

a an



1
2345
67
89

10
11
1213141516171819
20
21
22232425262728293031

IB

WORK DRAFT WORK DRAFT WORK DRAFT

of that opinion; "ailure to provide timely disclosure shall entitle the prosecutor to a 
continuance; if the court finds that a continuance is not an adequate remedy under the 
circumstances o f the case, the court may impose other sanctions, including prohibiting 
the defendant from calling the expert at trial;

(8) notice o f an insanity defense or a defense o f diminished capacity 
due to mental disease or defect in compliance with AS 12.47;

(9) turn over to the prosecutor any physical evidence of the offense 
received by defense counsel; if the physical evidence is received from the attorney's 
client or the client's agent or acquired as a direct result of information communicated 
by the client, defense counsel may not be compelled to provide any information 
concerning the source of the evidence or the manner in which it was obtained; in such 
cases, the prosecutor may not reveal the source o f the evidence to the jury; if the 
physical evidence is not received from the client or the client's agent or acquired as 
a direct result o f information communicated by the client, defense counsel shall reveal 
the manner in which the physical evidence was obtained unless that information is 
otherwise privileged;

of the prosecution, the court in its discretion may require disclosure to the prosecution 
o f relevant material and information not covered by (c)(1) - (9) o f this rule.

(d) Regulation of Discovery.
(1) Timing o f Discovery.

(i) Defense counsel has an immediate obligation to 
disclose evidence subject to (c)(9) o f this rule.

(ii) When the prosecution has provided the discovery 
required under (b)(1) - (8) o f this rule, the prosecuting attorney shall

v I Q
iJllUAttfe* n̂ ftCa fonettfy defense counsel or shall notif^the defendant if the defendant is

(10) upon a reasonable request showing materiality to the preparation

not represented by counsel. Within 10 days o f receiving notice from 
the prosecuting attorney, or such later date as agreed by the prosecuting 
attorney or ordered by the court, the defense shall provide to the 
prosecution the discovery required under (c)(1) - (3 ) o f this rule.

(iii) Discovery required of the prosecution under (b)(9) -

-5-
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(11) and of the defense under (c)(4) and (5) o f this rule shall be 
provided as agreed by the parties or as ordered by the court.

(iv) Other discovery required by (b) and (c) o f this rule 
shall be provided as set out in the specific provision or as ordered by 
the court.
(2) Advice to Refrain From Discussing Case. Except as is otherwise 

provided as to matters not subject to disclosure and protective orders, neither counsel 
for the parties nor other prosecution or defense personnel shall advise persons (except 
the accused) having relevant material or information to refrain from discussing the case 
with opposing counsel or showing opposing counsel any relevant material, nor shall 
they otherwise impede opposing counsel's investigation o f the case.

(3) Additional or Newly Discovered Information. If, subsequent to 
compliance with these rules or orders issued pursuant thereto, a party discovers 
additional material or information which is subject to disclosure, that party shall 
promptly notify the other party or the other party's counsel o f its existence. I f  the 
additional material or information is discovered during trial, the court shall also be 
notified.

(4) Materials to Remain in Exclusive Custody o f Attorney.
(i) Materials furnished to an attorney pursuant to these rules 

shall remain in the attorney's exclusive custody, shall be used only for the 
purposes o f conducting the case, and shall be subject to other terms and 
conditions that the court may provide if the information is

(aa) a criminal history record o f a victim or witness; 
(bb) a medical, psychiatric, psychological, or counseling 

record o f a victim or witness;
(cc) an adoption record;
(dd) a record that is confidential under as 47.10.090 or 

a similar law in another jurisdiction;
(ee) a report o f a presentence investigation o f a victim 

or witness prepared pursuant to Criminal Rule 32 or a similar law in 
another jurisdiction;

WORK DRAFT WORK DRAFT WORK DRAFT
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(ff) a record o f the department o f corrections other than 
Incident report relating to the crime with which the defendant is 
charged; or

(gg) any other record that the court orders be kept in the 
exclusive custody of the attorney.

(ii) An attorney shall not disclose to a defendant the residence 
or business address or telephone number of a victim or witness, obtained from 
information provided under this rule, even if the defendant is acting as co­
counsel. I f  the address and telephone numbers o f all victims and witnesses 
have been obliterated, materials that had contained the address or telephone 
number o f a victim or witness may be provided to a defendant proceeding 
without counsel only as allowed by AS 12.61.120.

(iii) Notwithstanding a defendant's status as co-counsel, 
materials covered by (d)(4)(i) or (ii) o f this rule shall remain in the exclusive 
custody of the defendant's attorney. I f  an attorney violates (d )(4)(i) or (ii) of 
this rule, regardless of whether the defendant is co-counsel, the court shall refer 
the attorney's violation to the Disciplinary Board o f the Alaska Bar Association 
as a grievance.

(iv) I f  a defendant is proceeding without counsel, materials
covered by (d)(4)(i) o f this rule may be provided to the defendant. I f  materials
are provided to an unrepresented defendant under this paragraph, the court shall 
order that the materials remain in the defendant's exclusive custody, be used 
only for purposes of conducting ih  ̂ case, and be subject to other terms, 
conditions, and restrictions that the court may provide. The court shall also 
inform the defendant that violation o f an order issued under this paragraph is 
punishable as a contempt o f court.

(5) Restriction or Deferral o f Disclosure o f Information. Upon a
showing o f cause, the court may at any time order that specified disclosure be
restricted or deferred, or make such other order as is appropriate, provided that all 
material and information to which a party is entitled shall be disclosed in time to 
permit the party’s counsel to make beneficial use thereof.

WORK DRAFT WORK DRAFT WORK DRAFT
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(6) Material Partially Discoverable. When some parts o f certain
material are discoverable under these rules, and other parts are not discoverable, as
much o f the material shall be disclosed as is consistent with this rule. Excision of 
certain material ard disclosure of the balance shall be preferred to withholding of the 
whole. Material excised pursuant to court order shall be sealed and preserved in the 
records o f the court, and shall be made available to the court o f appeals and the 
supreme court in the event o f an appeal.

(7) Denial or Regulation of Disdosure-Disclosure to Court in Camera- 
Record o f Proceedings. Upon request o f any party, the court may permit:

(i) any showing of cause for denial or regulation o f disclosure;
or

(ii) any portion o f any showing o f cause for denial or regulation 
o f disclosure to be made to the court in camera ex parte; a record shall be 
made of such proceedings; if the court enters an order granting relief following 
such a showing, the entire record o f the proceedings shall be sealed and 
preserved in the records o f the court, to be made available to the court of 
appeals and the supreme court in the event o f an appeal.

(8) Information Within Possession or Control o f Other Members of 
Prosecuting Attorney’s or Defense Counsel's Staff. The prosecuting attorney's or 
defense counsel's obligations under this rule extend to material and information in the 
possession or control of

(i) members of the prosecuting attorney's or defense counsel's 
staff, respectively; and

(ii) any others who have participated in the investigation or 
evaluation o f the case and who either regularly report or with reference to the 
particular case have reported to the prosecuting attorney's office or defense 
counsel, respectively.

(9) Legal Research and Records o f Prosecuting Attorney or Defense 
Counsel. Disclosure shall not be required o f legal research or those portions of 
records, correspondence, reports or memoranda that contain the opinions, theories, or 
conclusions o f the
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(i) prosecuting attorney or members of the prosecuting attorney's
legal staff; or

(ii) defense counsel or members of the defense counsel's legal
staff.
(e) Sanctions.

(1) Failure to Comply with Discovery Rule or Order. I f  at any time 
during the course o f the proceedings it is brought to the attention o f the court that a 
party has failed to comply with an applicable discovery rule or an order issued 
pursuant thereto, the court shall order such party to permit the discovery of material 
and information not previously disclosed or enter such other order as it deems just 
under the circumstances.

(2) W illful Violations. W illful violation by counsel o f an applicable 
discovery rule or an order issued pursuant thereto may subject counsel to appropriate 
sanctions by the court.

(f) Omnibus Hearing.
(1) Time for Hearing--When Set. I f  the defendant is charged with a 

felony, the court shall set a time for an omnibus hearing when a plea o f not guilty is 
entered. The omnibus hearing shall be scheduled for a time when the briefing of 
pretrial motions should be complete.

The omnibus hearing may be cancelled by the court only upon the stipulation 
o f counsel that there are no motions which require hearing and that discovery is 
complete. Counsel shall also provide the information outlined in (f)(2 )(iv ) o f this rule.

The. court may set an omnibus hearing in a misdemeanor case.
(2) Duties of Trial Court at Hearing. At the omnibus hearing the court

shall:
(i) ensure that discovery under this rule is complete;
(ii) rule on any pending motions which are ripe for decision;
(iii) schedule any necessary evidentiary hearings; and
(iv) obtain case management information from the parties,

including the expected length of trial, the likelihood o f trial, and any
anticipated scheduling difficulties.
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(g) Non-Testimonial Identification Procedures.
(1) Authority. Upon application o f the prosecuting attorney, the court 

by order may direct any person to participate in one or more o f the procedures 
specified in (g)(2) o f this rule if affidavit or testimony shows probable cause to believe 
that:

(i) an offense has been committed by one o f several persons 
comprising a narrow focal group that includes the subject person;

(ii) the evidence sought may be o f material aid in identifying 
who committed the offense; and

(iii) the evidence sought cannot practicably be obtained from
other sources.

(2) Scope. An order issued under (g)(1) o f this rule may direct the 
person to do or submit to any and all o f the following;

(i) appear in a line-up;
(ii) speak words, phrases or sentences relevant to the case for 

identification by witnesses;
(iii) be fingerprinted;
(iv) pose for photographs not involving reenactment o f a scene;
(v) try on articles o f clothing;
(vi) permit the taking o f specimens o f material under the 

person's fingernails;
(vii) permit the taking o f samples o f blood, hair, and other 

materials of the person's body which involve no unreasonable intrusion thereof;
(viii) provide specimens o f the person’s handwriting;
(ix) submit to a reasonable physical or medical inspection o f the

person's body.
(3) Right to Counsel. When issuing an order under (g)(1) o f this rule, 

the court shall also order that the person be represented by counsel or waive the right 
to be represented by counsel before being required to appear in a lineup, give a 
specimen o f handwriting, or speak for identification by witnesses to an offense.

(h) Material not in Possession or Control o f Prosecuting Attorney; Confidential 
Records.

WORK DRAFT WORK DRAFT WORK DRAFT
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(1) Whenever defense counsel provides nodce to the prosecuting attorney 

and designates and requests production o f material or information that is not in the 
possession or control o f the prosecuting attorney, other than confidential records under
(h)(2) o f this rule, but would be discoverable if in the possession or control o f the 
prosecuting attorney, the court shall issue suitable subpoenas or orders to cause such 
material to be made available to defense counsel.

records not in the possession o f the prosecuting attorney are likely to contain relevant 
information that would negate guilt, reduce the defendant's punishment or establish bias 
on the part o f a witness, the court may order disclosure o f that portion o f the records 
only after conducting an in camera review of the records upon prior notice to the person 
who is the subject o f the records and the agency keeping the records. I f  the court 
determines during its in camera review that such information exists, the court shall 
provide both parties with that information and enter an order that a hearing be held 
before the information may be introduced, used, or mentioned during an open court

(i) As used in this rule,
(1) "oral statement" means the substance o f a statement of any kind by 

a person, whether or not reflected in any existing writing or recording;
(2) "written or recorded statement" means

(i) any statement made by a person in writing that is signed, 
adopted, or approved by that person; or

that is embodied or summarized in a writing or recording, whether or not 
specifically signed or adopted by that person; the term is intended to include 
statements contained in police or investigative reports, but does not include 
attorney work product or notes taken by the attorney.

(2) I f  a defendant makes a particularized showing that confidential

proceeding, 
in order to d 
unwarranted 
hampering o 
admissibility 
o f privacy.

court will be outside the presence o f the jury 
e value o f the evidence is outweighed by an 
subject o f the records or an unwarranted 
i collect records. The hearing to determine 
if there is a danger o f unwarranted invasion

(ii) the substance o f a statement o f any kind made by a person

-11-
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Proposed amendment to HB 25, "D" draft
\

page 11, line .10: after the word "records" add the words "to the defense"

line 12: after the word "records" delete and add 
change " I f  to "if"

line 13: after the word "exists," delete, "the court shall provide both parties with 
that information and enter"

add in its place

if the court
(i) provides a copy of the records to the prosecution, with the exception of 

any statements by the defendant that violate the defendant’s rights against 
compulsory self-incrimination: and

(ii) enters

Richard:

Here is the change to the "in camera" process.

Also, I had an idea about the reference to Evidence Rule 608(b). Perhaps we could 
include that in the impeachment provision, but then we would have to amend AS 
12.45.045(a) so that they are required to apply for a court order to introduce "rape 
shield" info "no later than 10 days prior to the start of the trial or preliminary hearing, 
or another time set by the court."
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(1) Whenever defense counsel provides notice to the prosecuting attorney 
and designates and requests production o f material or information that is not in the 
possession or control o f the prosecuting attorney, other than confidential records under
(h)(2) o f this rule, but would be discoverable if in the possession or control o f the 
prosecuting attorney, the court shall issue suitable subpoenas or orders to cause such 
material to be made available to defense counsel.

(2) I f  a defendant makes a particularized showing that confidential 
records not in the possession of the prosecuting attorney are likely to contain relevant 
information that would negate guilt, reduce the defendant's punishment or establish bias 
on the part of a witness, the court may order disclosure of that portion o f the records 
only after conducting an in camera review of the records upon prior notice to the person 
who is the subject o f the records and the agency keeping the records. I f  the court 
determines during its in camera review that such information exists, the court shall 
provide both parties with that information and enter an order that a hearing be held 
before the information may be introduced, used, or mentioned during an open court 
proceeding. The hearing conducted by the court will be outside the presence o f the jury 
in order to determine whether the probative value o f the evidence is outweighed by an 
unwarranted invasion o f privacy o f the subject o f the records or an unwarranted 
hampering of the ability o f the agency to collect records. The hearing to determine 
admissibility shall be conducted in camera if there is a danger o f unwarranted invasion 
o f privacy.

(i) As used in this rule,
(1) "oral statement" means the substance o f a statement o f any kind by 

a person, whether or not reflected in any existing writing or recording;
(2) "written or recorded statement" means

(i) any statement made by a person in writing that is signed, 
adopted, or approved by that person; or

(ii) the substance o f a statement o f any kind made by a person 
that is embodied or summarized in a writing or recording, whether or not 
specifically signed or adopted by that person; the term is intended to include 
statements contained in police or investigative reports, but does not include 
attorney work product or notes taken by the attorney.
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-11- CSHB 25( )
New Text: L’nder lined [DELETED TEXT BRACKETED]



9  9

9-LS0146\A

HOUSE B ILL  NO. 25

IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION
BY REPRESENTATIVES PARNELL, PorterIntroduced: L/16/95Referred: Judiciary, Finance

A B IL L  

FOR AN ACT ENTITLED 

"An Act revising Rule 16, Alaska Rules o f Criminal Procedure, relating to discovery 

and inspection in criminal proceedings, to adopt the comparable federal rule."

3 ! BE IT  ENACTED BY THE LEG ISLATURE OF THE STATE OF ALASKA:

45
6
7
8 9

10
11
121314

* Section 1. Rule 16, Alaska Rules of Criminal Procedure, is repealed and reenacted to read: 
Rule 16. D ISCOVERY AND LNSPECTION. (a) Government Disclosure o f 

Evidence.
(1) Information Subject to Disclosure.

(A ) Statement o f Defendant. On request o f a defendant, the 
prosecution shall disclose to the defendant and make available fo r inspection, 
copying, or photographing: any relevant written or recorded statements made by 
the defendant, or copies of the statements, within the possession, custody, or 
control o f the prosecution, die existence o f which is known, or by the exercise o f 
due diligence may become known, to the prosecuting attorney; that portion o f any 
written record containing the substance o f any relevant oral statement made by

HB0025a C O M M IT T E E  C O P Y  >;........................................  ,ID2S
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•  •
1 the defendant, whether before or after arrest, in response to interrogation by any

i
2 i person then known to the defendant to be an agent o f the prosecution; and

*1 . 13 recorded testimony o f the defendant before a grand jury that relates to the offense
4 charged. The prosecution shall also disclose to the defendant the substance o f any
5 other relevant oral statement made by the defendant, whether before or after
6 arrest, in response to interrogation by any person then known by the defendant to
7 i be an agent o f the prosecution if the prosecution intends to use that statement at'I8 , trial. If the defendant is a corporation, partnership, association, or labor union,
9 the court may grant the defendant, on its motion, discovery o f relevant recorded

10 , testimony o f any witness before a grand jury who was
I

11 (i) at the rime o f that testimony, so situated as an officer
12 ; or employee as to have been able legally to bind the defendant in respect

i|13 to conduct constituting the offense; or
14 (ii) at the time o f the offense, personally involved in the
15 ; alleged conduct constituting the offense and so situated as an officer or

il16 employee as to have been able legally to bind the defendant in respect to
17 j that alleged conduct in which the witness was involved.
18 ' (B ) Defendant's Prior Record. On request o f the defendant, the
19 prosecution shall furnish to the defendant a copy of the defendant's prior criminal
20 record, if any, in the possession, custody, or control o f the prosecution, the
21 existence o f which is known, or by the exercise o f due diligence may become

II22 known, to the prosecuting attorney. i23 [ (C ) Documents and Tangible Objects. On request o f the
24 ; defendant, the prosecution shall permit the defendant to inspect and copy or
25 photograph books, papers, documents, photographs, tangible objects, buildings, 1
26 or places, or copies or portions o f them that are in the possession, custody, or
27 control o f the prosecution, and that are material to the preparation o f the
28 ; defendant's defense, or are intended for use by the prosecution as evidence in
29 chief at the trial, or were obtained from or belong to the defendant.
30 (D ) Repons o f Examinations and Tests. On request o f a
31 defendant, the prosecution shall permit the defendant to inspect and copy or

HB 25 -2-
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9  #
photograph results or repons of physical or mental examinations, and o f scientific 
tests or experiments, or copies o f them that are in the possession, custody, or i
control o f the prosecution, the existence o f which is known, or by the exercise o f 
due diligence may become known, to the prosecuting attorney, and that are 
material to the preparation o f the defense or are intended for use by the 
prosecution as evidence in chief at the trial.

(E) Expen Witnesses. At the defendant's request, the prosecution 
shall disclose to the defendant a written summary o f testimony the prosecution ! 
intends to use under Rules 702, 703, or 705 o f the Alaska Rules o f Evidence 
during its case in chief at trial. This summary must describe the witnesses' 
opinions, the bases and the reasons for them, and the witnesses' qualifications.

(2) Information Not Subject to Disclosure. Except as provided in (1)(A ), 
(B ), (D ), and (E) o f this subsection, this rule does not authorize

(A) the discovery or inspection o f repons, memoranda, or other 
internal government documents made by the prosecuting attorney or other 
government agents in connection with the investigation or prosecution o f the case; 
or !i(B) the discovery or inspection o f statements made by prosecution 
witnesses or prospective prosecution witnesses unless the discovery or inspection I
o f statements by those witnesses and prospective witnesses is otherwise explicitly 
authorized by law.

(3) Information in Grand Jury Transcripts. Except as provided in Rule 
6 o f the Alaska Rules of Criminal Procedure and (a)(1)(A ) o f this rule, this rule does not 
authorize discovery or inspection o f the recorded proceedings o f a grand jury.

(b) Disclosure o f Evidence by the Defendant.
. . .  1(1) Information Subject to Disclosure.

(A) Documents and Tangible Objects. J f  the defendant requests
disclosure under (a)(1)(C) or (D) o f this rule, when the prosecution complies with
that request, the defendant, on request ofTfie prosecution, shall permit the ‘
prosecution,, to inspect and copy or photograph books, papers, documents,
photographs, tangible objects, or copies or portions o f them that are in the
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m  •
possession, custody, or control o f the defendant and that the defendant intends to

2 introduce as evidence in chief at the trial.i i
(B ) Reports of Examinations and Tests. If the defendant requests

disclosure under (a)(1)(C) or (D) of this rule, when the prosecution complies with 
that request, the defendant, on request o f the prosecution, shall permit the 
prosecution to inspect and copy or photograph any results or reports o f physical
or mental examinations and o f scientific tests or experiments made in connection 
with the particular case, or copies of them in the possession or control o f the 
defendant, that the defendant intends to introduce as evidence in chief at the trial I 
or that were prepared by a witness whom the defendant intends to call at the trial 
when the results or reports relate to that witness' testimony.

(C) Expert Witnesses. I f  the defendant requests disclosure under 
(a )(1 )(E ) o f this rule and the prosecution complies, the defendant, at the 
prosecution's request, must disclose to the prosecution a written summary o f 
testimony the defendant intends to use under Rules 702, 703, and 705 o f the J 
Alaska Rules o f Evidence as evidence at trial. This summary must describe the , 
op in ions^  the witnesses, the_basgs_and,reasQns_for them, and the witnesses' ; 
qualifications. j

(2 ) Information Not Subject to Disclosure. Except as to scientific or , 
medical reports, this subsection does not authorize the discovery or inspection o f reports, j 
memoranda, or other internal defense documents made by the defendant, or the 
defendant's attorneys or agents, in connection with the investigation or defense o f the j 
case, or statements made by the defendant, or by prosecution or defense witnesses, or by 
prospective prosecution or defense witnesses, to the defendant, the defendant's agents, or 
attorneys.

(c) Continuing Duty to Disclose. If, before or during trial, a party discovers 
additional evidence or material previously requested or ordered that is subject to 
discovery or inspection under this rule, the party shall promptly notify the other party,! 
that other party's attorney, or the court o f the existence of the additional evidence or 
material.

(d) Regulation o f Discovery.

HB 25 -4-
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(1 ) Protective and Modifying Orders. Upon a sufficient showing, the 
court may at any time order that the discovery or inspection be denied, restricted, or I
deferred, or make any other order as is appropriate. Upon motion by a party, the court ! 
may permit the party to make the showing, in whole or in part, in the form o f a written ( 
statement to be inspected by the judge alone. If the court enters an order granting relief | 
follow'ing an ex pane showing, the entire text o f the party's statement shall be sealed and 
preserved in the records o f the coun to be made available to the appellate coun in the 
event o f an appeal.

(2) Failure to Comply With a Request. I f  at any time during the course 
o f  the proceeding it is brought to the attention o f the coun that a party has failed to 
comply with this rule, the court may order the party to permit the discovery or inspection, 
grant a continuance, or prohibit the party from introducing evidence not disclosed, or it 
may enter an order it deems just under the circumstances. The court may specify the 
time, place, and manner o f making the discovery and inspection and may prescribe any 
terms and conditions as are just.
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Proposed Amendments to HB 25 and SB 10 L a S *

] ) , /V-
Page 1, line 10: following the word "enforcement," 0  /  /  '

\  add "the constitutional rights of crime victims]^ the right of 
privacy of witnesses" ) ^ ------

Page 2, line 9: delete "intends to use"
insert "is likely to use as evidence"

Page 4, lines 10-11: delete "the prosecutor shall also make available for inspection
and copying any other reports or written statements of these experts;"

Page 4, line 21: delete "intends to use"
insert "is likely to use as evidence"

Page 6, line 10: before the word "no", insert "as soon as known and"

Page 6, lines 12-13: delete "performing work in connection with the case"
insert "are likely to be called at trial"

Page 6, lines 15-16: delete "The defendant shall also make available for inspection
and copying any other reports or writtten statements o f these experts."

I /1n

Page 6, line 28: delete "may"
insert "is likely to"

Page 7, line 4-5: delete: "may use as evidence or for impeachment"
insert: "is likely to use as evidence" J/

Page 13: Add a new subsection. 1  f
(h) As used in this rule, "statement" has the meaning given in AS 12.45.082.

,C

J

Page 6, line 3 or as a new subsection at the end of the bill: Add - /*\ e “
f r

I f  a defendant makes a particularized showing that confidential records not 
m t  v i n  the possession of the prosecuting attorney are likely to contain relevant 
' /O '1*  , information that would negate guilt, reduce the defendant’s punishment or

' I  establish bias on the part of a witness, the court may order disclosure of
I that portion of the records only after conducting an i n  c a m e r a  review of the
V records upon prior^oticeTo the person who is the subject of the records

a  1 7 and the agency keeping the records. If the court determines during its i n



c a m e r a  review that such information exists, the court shall provide both 
parties with that information and enter an order that a~ Hearing be held _ 
before the information may b e jn troduced. used orjnentioned during an 
open courtproc^ d in g .T h eh e a rin g  conducted by the court w illbeoutside , ;  
the presence of the jury in order to determine whether the grounds for • .v 
admissibility of the evidence are outweighed by an unwarranted invasion of 
privacy of the subject of the records or an unwarranted hampering of the 
ability of the agency to collect records. The hearing to determine 
admissibility shall be conducted i n  c a m e r a  if  there is a danger of 
unwarranted invasion of privacy.
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Page 1, line 10: following the word "enforcement,"
add "the constitutional rights of crime victims, the right of

privacy of witnesses"

Page 2, line 9: delete "intends to use"
insert "is likely to use as evidence"

Page 4, lines 10-11: delete "the prosecutor shall also make available for inspection
and copying any other reports or written statements of these experts;"

Page 4, line 21: delete "intends to use"
insert "is likely to use as evidence"

Page 6, line 10: before the word "no", insert "as soon as known and"

Page 6, lines 12-13: delete "performing work in connection with the case"
insert "are likely to be called at trial"

Page 6, lines 15-16: delete "The defendant shall also make available for inspection
and copying any other reports or writtten statements o f these experts."

Page 6, line 28: delete "may"
insert "is likely to"

Page 7, line 4-5: delete: "may use as evidence or for impeachment"
insert: "is likely to use as evidence"

Page 13: Add a new subsection.
(h) As used in this rule, "statement" has the meaning given in AS 12.45.082.

Page 6, line 3 or as a new subsection at the end of the bill: Add

If a defendant makes a particularized showing that confidential records not 
in the possession of the prosecuting attorney are likely to contain relevant 
information that would negate guilt, reduce the defendant’s punishment or 
establish bias on the part of a witness, the court may order disclosure of 
that portion of the records only after conducting an i n  c a m e r a  review of the 
records upon prior notice to the person who is the subject of the records 
and the agency keeping the records. If the court determines during its i n

Proposed Amendments to HB 25 and SB 10
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c a m e r a  review that such information exists, the court shall provide both 
parties with that information and enter an order that a hearing be held 
before the information may be introduced, used or mentioned during an 
open court proceeding. The hearing conducted by the court will be outside 
the presence of the jury in order to determine whether the grounds for 
admissibility of the evidence are outweighed by an unwarranted invasion of 
privacy of the subject of the records or an unwarranted hampering of the 
ability o f the agency to collect records. The hearing to determine 
admissibility shall be conducted i n  c a m e r a  if  there is a danger of 
unwarranted invasion of privacy.

2
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H O U S E  OF R E PR E SE N T A T IV E S

SP O N SO R  S T A T E M E N T  
House B il l  25

"An act revising Rule 16, Alaska Rules o f Crim inal Procedure, relating to 
discovery and inspection in crim inal proceedings, to adopt the comparable 
federal ru le ,"

HB 25 changes A laska Rules o f Criminal Procedure to allow  fo r reciprocal 
d iscovery i f  the defense chooses to "opt" into discovery by waiving the 
defendant’s right against self-incrimination. I f  the defense does not o ffe r its 
own evidence to the prosecution, prior to trial, then the prosecution w ill not be 
required to divulge its evidence to the defense.

In practice, Alaska's current Rule 16 does not require the defense to divulge 
v irtu a lly  any in form ation to the prosecution, but a llow s fo r  one-sided 
discovery by the defense, a most inequitable result. Alaska's ru le enables 
defense attorneys to ambush the prosecution m id -tria l with p rev ious ly  
undisclosed evidence, which causes costly continuances o f trials while the 
prosecution tries desperately to prepare for this new evidence. These delays 
can result in a failed case, not because o f the innocence o f the accused, but 
because the prosecution lacked the time to adequately prepare fo r this new 
ev idence .

HB 25 is motivated by the philosophy that justice is better served when both 
sides have fu ll and free discovery in a timely and cost effective manner. I 
respectfu lly request your support.
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ANCHORAGE PO LICE DEPARTM ENT
4-501 South Bragaw Street. • Anchorage, A laska 99507 -1599  

Telephone (9 0 7 ) 786 -8500
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January 24,1995

Representative Sean R. Parnell 
Alaska State Legislature 
Juneau, Alaska 99801-1182

Dear Representative Parnell:

The Anchorage Police Departm ent supports House Bill 25, which is an Act 
revising Rule 16 of the Alaska Rules of Criminal Procedure. We feel that it is 
im portant and expeditious to the administration of justice that the rules relating 
to discovery and inspection in criminal proceedings conform to the comparable 
federal rules.

Sincerely,

Kevin M. O'Leary 
Chief of Police


