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FISCAL NOTE

STATE OF ALASKA BILLNO. HB 19
1995 LEGISLATIVE SESSION
Revision Date: . DeBt. Affected: Department of Law
Title: "..relafing fo the definifion of aul"mmmdetermining BRU: Legal Services
the liabilities of parties in civil actions..." Component; Operations
Sponsor: Representative Therriault
Requester: Representative Therriault COMPONENT SERIAL NO. 0093
Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FY 00 FY 01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES
CHANGE IN REVENUES (

FUND SOURCE [Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Progrram Receipts

1006 GF/MHTIA

Other

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY95) cost: s 0.0

POSITIONS

FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

This Lill amends the definition of fault, in AS 09.17.900 (Gvil Dameages and Apportionnent of Fault) to include
intentional acts. Qurrent state law defines fault as acts or omissions that are inany measure negligent or
reckless toward the person or property of the actor or others, or that subjects a person to strict tort liability.
There have been recent instances where persons have attenpted to avoid ligaility for their acts, where a court
apportions fault in a personal injury suit, by claiming that their contributory acts were intentional and not
negligent or reckless and should therefore bj excluded from apportionment. This kil will cure this problem and
reduce litigation costs for the time and effort that must now be expended to overcoe this lire of defense. The
kil will not have a fiscal inpact.
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Division: Administrative Servicg§ B r- J Date:, 1/30/95
Approved by Commissioner: ruce M. Botelho, Attorney General Date: 1/30/95
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STATE OF ALASKA i
19% LEGISLATIVE SESSION
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Title: "An Act Relating to the Definition nf'Fault’,

Sponsor: Therriault
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BILLNO. HB19
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0. 0 0 0

(Thousands of Dol ars)

. 0.0.. 0.0 ... 00..
0 0 0
0 0 0
0 0 0

For further distribution information, call the Governor's Legislative Office

Rev: 01/95
g

FY 01

0.0

0.0

Sl el

Paas 1 of 1



ID: FEB 03’95  15:44 No.005 P.01

j & N oL kU h» 41" p

I Avorr-tr dC 4 Am v”r -~o f-o0 d m . vkolJo c b &

j(vv fom< yvaAM JU M toetM JW \ it*"revcfci®wX
uoa A ATJK A VvXEw £V Al m i ‘-pthcrfS, knot
M ovJ L » ¢JJ- A Ilow )'-tfh o mmraoDtfnioL-

< 0 -iM jfd C \ftjc itA fcle TA (>JL

<% £& > p fe .¢clu .A £, P 0 K 9V

juM M & A Excnl<)lL -ter-""iSY‘S/,Vexw it b oc |

J

N (H vjii6\. 2Buv\j \ M <9N- "2, cO<9
A < (M MoDN  -pkie liaoXa?=((7W ¢C /AtcafiinW
! S A2 mt pvoeW.-c
' "m oitfU fAdrioiA 'torvonW ' -f&e.

eh fo~or's #E££m?, jffdaff- fe te v c louinfentWw

DV+HA'S (VA A Wailrty

ffj-'fOrandfaxi,.,,.



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA
130 Seward Street, Suite 409
Juneau. Alaska 99801-2105
MEMORANDUWM January 19, 1995
SUBJECT: House Bill 19: sectional analysis (Work Order No. 9-LS0103\A)
T0: Representative Gene Therriault

ATTN: Wilda Whittaker

FROM: Jack Che:
Legislate

AS 09.17.900 provides a definition of*ne term "fault" as it applies to civil actions to recover
damages and to the apportionment of damages when more than one party may have been at
fault. The current definition identifies "fault" in terms of the defendant's conduct if that
conduct was "negligent” or "reckless.” The referenced bill expands the definition to add, as
a third element, conduct of a defendant that was "intentional." The revision is made
applicable to causes of action that accrue on or after the bill's effective date. The change
implicates references to "fault" that appear in, and relate to, the liabilities of parties injoint
recoveries.

AS 09.60.010, directing the courts to determine, by rule, the award of attorney fees,
precludes payment of fees in certain civil actions based upon "fault,” incorporating a reference
to the definition of "fault” ir, AS 09.17.900. The bill extends the definition in that section and,
by the cross-reference, implicates the attorney fee provision, hence the reference to those fees
in the bill's title.

JBC:pl
95-006.pIm



Letter of Intent

In adding "intentional™ to the definition of "fault" in this chapter, the

committee intends to make it clear that/ intentional teEfc&asers mayl/ be

IK -t
named or joined”and-foung-lia®Ic in actions -brought -under tliis~chapter.
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*he-mselvcG front- several liability-*in cases brought under this chapter

by claiming that they acted intentionally, and that intentional acts or

omissions are not included in the definition of "fault", -~fh-e-sommittefc-does-

"ftotr-i«--ffltrictiig this amendment, jintend-"o0 nddres3 the common—aw tradi-
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AS 09.17.080. is amended by adding a new section to read:

ajJ (e) Notwithstanding Sec. 09.17.900 there 1is no right
Mn favor of persons who act with the specific intent to cause the resultant
harm.



Mouse of IRepresentatiiies State%pitlgl
House Miticiary ‘Committee Junealy Ad34

LETTER OF INTENT

In adding "intentional™ to the definition of fault in
this chapter, che committee intends to make i1t clear that parties
whose actions were arguably intentional may be named or joined 1in
the litigation, as well as those who were allegedly negligent or
reckless. The inclusion of intentional tortfeasors does not
preclude consideration of whether the intentional tortfeasor®s acts

relieve unintentional tortfeasors of liability.

Representative Brian Porter, Chairman Date

- Room 120
9801-1182
990



Memo to Annie Carpeneti
House Judiciary Committee

February 3, 1995
Frofj”

re: HB 19
Annie:

Please excuse my informal note, but my secretary is out
and we are short staffedtoday. We have been mulling over your
suggested amendment to AS 09.17.080, and considered the Alaska
case law. We have several thoughts.

As introduced, HB 19 would include intentional torts
within the definition offault, and therefore remove any
impediment to defendants who desire to add as parties to
a case any intentional tortfeasors who were not sued by the
plaintiff. The policy question is whether intentional and
unintentional tortfeasors should then be subjected to
apportionment of fault under AS 09.17.080, or whether that
statute should be amended in some way to prevent ouch an
allocation, stated another way, should intentional tortfeasors
be required to bear 100% of fault and prevented from shifting any
liability to unintentional tortfeasors?

The two Alaska ceses that come closest to addressing
the i1Bsue of intentional fault vs. negligence both predate the
current version of tort reform. |In Borg-Warner v. Avco Corp..
850 P.2d 628, 633 (Alaska 1993), the Alaska Supreme Court
determined that intentional tortfeasors "who act with the
specific intent to cause the resultant harm™ could not seek
contribution from any other tortfeasor. This result was based on
statutory language tijen iIn existence which provided that, "There
Is no right of contribution in favor of any tortfeasor who has
intentionally caused or contributed to the injury or wrongful
death.”™ IHiL, citing AS 09.16.090(c). That statute was repealed
by the 1989 tort reform measure. In Wilson v. City of Kotzebuer
627 P.2d 623, 631 (Alaska 1981), a plaintiff who was injured iIn a
fire that he started while incarcerated argued against the giving
of comparative negligence instructions. In addressing this
iIssue, the court made the following observation:

The evidence submitted in this case regarding Wilson"s
conduct reasonably lent itself to either of two conclusions:
(1) Wilson committed an intentional tort, injuring himself
in the process; or (2) Wilson was so intoxicated as to be
incapable of acting intentionally. The first conclusion
bars Wilson"s recovery regardless of any negligence on the
part Qf Kotaefrue, for ft &ersan infly not recover for injuries
gflgulting_frQm his own intentional conduct.



ld. (emphasis added).

Neither of these cases stands for the broader
proposition that the common law requires an intentional
tortfeasors to bear full responsibility for all damages flowing
from their conduct, nor prohibits an apportionment of fault under
several liability among intentional and unintentional
tortfeasors.” |If that is what the House Judiciary Committee
wants to accomplish, then the language you propose would meet
this goal. Your proposal would add a subsection to AS 09.17.080
that borrows from the language in the Bora-Warner decision
regarding contribution and would provide, "Notwithstanding AS
09.17.900, there shall be no right to apportionment of fault in
favor of a party who acts with the specific intent to cause the
resultant harm.™ We note that this language would not cover
parties who intended to act, but did not intend the resultant
harm (aB in Wilson, where the plaintiff may have intended to
start a fire, but presumably did not intend to hurt himself).

It is conceivable that critics may complain that this
provision does not correctly reflect the common law position of
an intentional tortfeasor vs. others who are merely negligent.
Because we have not extensively researched the lav;, we cannot say
whether this argument has merit. However, 1if the committee
wanted to avoid such criticism, an alternative might be to amend
AS 09.17.080 to provide that it does not require allocation of
fault between intentional and unintentional tortfeasors.
Legislative intent language or a statement of purpose could
clarify that the change being made in AS 09.17.900 1is not
intended to relieve intentional tortfeasors of any portion of
their liability under common law, and that unintentional
tortfeasors are free to argue that the intentional torts of other
parties preclude any finding or sharing of liability on their
part. Another way to say this could be

"It is the intent that defendants be allowed to bring in
third parties whose actions were arguably intentional as well as
those who were allegedly negligent or reckless in orcer to have
all responsible parties participate in the litigation. However,
it is not intended that the inclusion of any intenticnal
tortfeasor in the litigation result in a reduction of the
intentional tortfeasor®s liability at common law."

Either of these approaches presumably would satisfy the
concern raised by State Farm®s lobbyist. The choice 1is
essentially a policy one. Thankc for the opportunity to have
;npuﬁ in this issue. Please call me if you want to discuss this

urther.

~ Due to the shortness of time, we have not conducted a
review of tort law treatises or statutory plans extant in other
states.



§ 09.17.070 Code of Civil Procedure § 09.17.080
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Sec. 09.17.080. Apportionment ofdamages, (a) In all actions in-
volving fault of more than one party to the action, inclycing third-
Bartg defendants and Persons Whohave been' released under AS

040, the court, unless otherwise agreed by all fpartres shall in-
struct thejury to answer special mterrogatorres or, ifthere IS nojury,
shall make frndrngs indicating

1) the amount 0f damages each claimant would be entitled to re-
coverr contrrbutoryf I 1S drsregarded and

%t e percenta e of the total fault of all of the Partres to each
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Smt 0a4n0 person who has been released from habrlrty under AS

(bg In determrnrng the |Eercentages of fault, the trier of fact shall
consider poth the natu e of the conduct of each party at fault, and the

extent of the causal relation between the conduct and the damages
clajmed. The trier of fact may determing that two or more persons are
to be treated as a single party if their conduct was a cause of the
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§ 09.17.080

Alaska Statutes

§ 09.17.080
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8 09.17. 090 Code of Civil Procedure § 09.17.090
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JAlaska |State "Hegislantri S

REPRESENTATIVE Slate Gapnol
GENE THERRIAULT
Mailing Address @ WY Jugngza(l)ull-/i“la;zka
1to N Cushman. Suiio 101 <& (907) 465-479/
Ftwbanks, Alaska 99701 Fax <907)455 8884
(907) 488-0862
Fan (907) 488-4271 House District y |

Juse O f "Representatives

HB 19: "An act relating to the definition of "fault" as that term
Is used for the purposes of determining the liabilities
of parties in civil actions, setting limitations on civil
liability, and authorizing the award, in conformance
with applicable court rule, of attorney fees in civil
actions."

Sponsor: Representative Gene Therriault

Sponsor Statement:

This legislation is intended to clarify a gray area of state civil liability
law that allows defendants to argue they are not liable for offenses
they have committed intentionally. The need arises from Alaska court
cases in which defendants have argued that because the law refers
only to acts that are "negligent or reckless" and not specifically to acts
that are "intentional,” it does not allow for the apportionment of fault to
those who have committed offenses intentionally. Particularly in
cases in which more than one person contributes to the injuries or
could be sued, the law is unclear as to whether or not the person who
committed an offense intentionally can be held responsible for any of
the fault. In the cases that have been heard so far, the judge has
found the argument to be without merit, however, tightening the law
would eliminate the need for these costly court proceedings.

SPONSOR STATEMENT
NEWBx + PLACK « ChaTANika * O PE « STEESE WEST « TWO PVEM



r 'ISION OF LEGAL SERVIC' i
LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
(907) 465-3867 or 465-2450
F*LA (907) 465-2029 )30 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM January 19, 1995
SUBJECT: House Bill 19: sectional analysis (Work Order No. 9-LS0103\A)
TO: Representative Gene Therriault

ATTN: Wilda Whittaker

FROM: Jack Chenowet
Legislative

AS 09.17.900 provides a definition of#fe term "fault" as it applies to civil actions to recover
damages and to the apportionment of damages when more than one party may have been at
fault. The current definition identifies "fault” in terms of the defendant's conduct if that
conduct was "negligent” or "reckless." The referenced bill expands the definition to add, as
a third element, conduct of a defendant that was "intentional." The revision is made
applicable to causes of action that accrue on or after the bill's effective date. The change
implicates references to "fault" that appear in, and relate to, the liabilities of parties injoint
recoveries.

AS 09.60.010, directing the courts to determine, by rule, the award of attorney fees,
precludes payment of fees in certain civil actions based upon "fault," incorporating a reference
to the definition of "fault" in AS 09.17.900. The bill extends the definition in that section and,
by the cross-reference, implicates the attorney fee provision, hence the reference to those fees

in the bill's title.
JBC:pl
95-006.plm

SECTIONAL ANALYSIS



