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FISCALNOTE

STATE OF ALASKA BILL NO. HB 115
1995 LEGISLATIVE SESSION

Revision Date: DeBt. Affected” Department of Law
Title: _ *..Sefilement and payment of claims for minimum ~ BRU: Legal Services
wages and overtime compensation claims..." Component: Operations
Sponsor; House Labor and Commerce Commitiee

Requester: House Labor and Commerce Committee COMPONENT SERIAL NO. 0093

OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FY 00 FY 01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS

MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

ICHANGE IN REVENUES! I

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF ,

1005 GF/Progrram Receipts

1006 GF/MHTIA

oth
TOTAL 0.0 0.0 0.0 0.0 00 0.0

Estimate of any current year (FY95) cost: $ 0.0

POSITIONS
FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0

PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

This bill amends the Alaska Wage and Hour Act to provide in an action to recover unpaid minimum
wages, unpaid overtime compensation, or liquidated damages, that if the employer shows to the satisfaction
of the court that the act or omission giving rise to the action was made in good faith and that the employer
had reasonable grounds for believing that the act or omission was not in violation of the state's minimum
wage and overtime laws, the court may decline to award-liquidated damage”or may award an amount of
liquidated damages less than*the amount set out in AS 23.10.1 1Qiit.

The bill further provides that an employee is entitled to liquidated damages, unless the employee,and
the employer enter into a written settlement agreement in which the employee expresslv-waivestheriaht to
receive liquidated damages. The waiver would have to be knowing and voluntary. The agreement would
also have'to contain advice to the employee to consult with an attorney or with the Department of Labor
before entering into the agreement, and it must allow the employee at least seven calendar days to consider
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FISCAL NOTE

STATE OF ALASKA BILLNO. HB 115
1995 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

whether to accept the offer of settlement, and it must provide for a period of at least five days after the
employee enters into the agreement in which the employeo may revoke the agreement. In essense, an
emﬁloyer and an employee would be permitted to compromise a wage claim without supervision of the court
or the Department of Labor.

These ﬁrovisions mark a departure from the way wage claims are handled in Alaska. First, current
law provides that an employer who violates the state's minimum wage and overtime laws is liable for the
unpaid wages and overtime, and the employer is liable for liquidated damages in an amount equal to the
amount of unpaid minimum wages and unpoaid overtime compensation. The hill has the effect of relieving
employers who violate minimum wage and overtime laws from liquidated damages ||ab|||tr and, in the
alternative, allowing employers and employees to compromise the amount >owed to employees.

~Second, employees are allowed to assign unpaid wage claims to the commissioner of labor under
existing AS 23.10.11 (bf)], which permits the commissioner of labor to bring the claims on behalf of
employees. In practice, however, substantial wage claims are brqug_ht by private counsel, and the
commissioner of labor's intervention is usually reserved for small individual wage claims and for claims
involving precedential value that have broad impact on the state's workforce. Consequently, the provision
allowing costs and fees for prevailing parties, where current laws provide costs and fees only for prevailing
Blamtlf s, and the ﬁrowslon allowing for the compromise of claims, will probably result in far fewer claims
eing handled by the private bar.

As a consequence, employees would have the option of accepting settlement offers, in addition to
attempting to .brm% a claim in court through private counsel, purusing a clain“under federal wage and hour
law, or assigning the claim td~the commissioner of labor for state action. In this latter event, the Department
of Law presents the claim on behalf of the commissioner. Because the majority of substantial wage claims.”) *
are-novvtiarrdletThy-the private bar, we cannofdetermihe whether an increase in our caseload might occur if /
the hill discourages the private bar from handling wage and hour claims, or if the voluntary compromise
provisions will negate much of the current use of the private bar.
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A 217 2nd Street, Suite 201
Juneau, Alaska 99801

(907) 586-2323 FAX 463-5515
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a1s Estreet, suie 200 ¢ STATE*

Anchorage, Alaska 99501

(907) 278-2722 FAX 278-6643
OF COMMERCE

January 28, 1995

Representative Pete Kott, Chairman
Labor and Commerce Committee
Alaska House of Representatives
Juneau, Alaska

RE: HB 115 Damages and Attorney Fees for Unpaid Wages
Dear Chairman Kott:
The Alaska State Chamber of Commerce isinsupport of HB 115, as introduced.

As Alaska law now stands, an employer who is inviolation of the state*sminimum wage and
overtime compensation laws isautomatically liable for liquidated damages, regardless of the
circumstances.

In the federal Fair Labor Standards Act (FLSA), the court may waive liquidated damages in
whole or inpart ifitcan be shown that the employer acted reasonably and ingood faith. An
Alaska Supreme Court interpretation of Alaska®s Wage and Hour Act prevents the courts and the
Commissioner of the Alaska Department of Labor from applying this standard of faimess.

Under the provisions proposed inHB 115, employees will still be fully protected under the law,
but the courts and the Commissioner will be allowed to consider the circumstances of a case in

determining the awarding of liquidated damages.

The Alaska State Chamber ofCommerce believes that HB 115 will bring fairness to this section
of the law, and we urge passage of this legislation.

Sincerely,

Pamela Neal
President
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MEMORANDUM

TO: Alaskan Employers
FROM: Parry Grover
DATE: February 9, 1994
RE: Analysis of Proposed House Bill Relating to

Liquidated Damages and Attorney®"s Fees for Minimum
Wage and Overtime Compensation Claims

Several questions have been raised regarding the impact of
the proposed House Bill. This Memorandum responds to those
questions:

l. If. the Bill 1is Enacted Into .Law. Won"t That Make It
Hore Difficult For Employees and Former Employees With
Small Claims to Recover the Wages ngp. "Tfogm?

No. The majority of small minimum wage and overtime clainms
are collected by thsTAlaska Department of Labor, wage and Hour
Adrnirnxa“tration. Section 3 () of-the Bill simply restores tcT the
Comnrtssdoner-d-i-scretion to settle those claims with or without
liquidated damages” Tfie-Commi3Sioner had that discretion prior
to McKedwfT"Vs5~ Klimey Shoe Coro., 280 P.2d 1068 (Alaska 1991).
The commissioner is under no obligation to waive or reduce
liquidated damages when collecting such claims on behalf of

present or former employees. The Commissioner may accept
assignment of claims up to $5, DOCK  ATS. .05:230~[c)-
2. If Section 3fdl 1Is Enacted Into Law. Won"t It Become It

Easy For Employers to Avoid Payment of Overtime
Compensat&on and Liquidated Damages?
0

No. The liquidated damages penalty built into A.S.
211.10.110(a) will remain the law_of Alaska. Any employer who
fails to pay minimum wages or overtime compensation when due will
be ;c”ciulred_tQ-make-thQ3e payments and, 1in most cases, liquidated
damages, court costs and attornevs”~fees tooZ Only those
employers who prove to the ~saftrsractlonr~or the- "court that they
acted reasonably and in the good faith belief the minimum wage or
overtime compensation was not due will be eligible to avoid an
assessment of liquidated damages. <Even then, the court will have

ftauk VIIK, WuikINItTC* * IWrLANO. Omuun
Riohawo, "Wjht — Memo on Commonly Asked Question” r>C-



discretion to award partial or full liquidated damages, as the
circumstances warrant.

Section 3(d) of the Bill is limited to private claims filed
in court, 1i.e., not those enforced by the Commissioner. The
experience of my office in defending cases of this type 1is that
the typical plaintiff is a salaried, mid-level manager or
supervisor. Typical overtime claims run into the tens of
thousands of ddlTars. MInImunT~wage~~oaaes”™are rare in Alaska.

The decision of the Alaska Supreme Court in Boblch wv.
Stevart. 843 P.2d 1232 (Alaska 1992), 1is typical of private
overtime pay litigation in Alaska today. In that case, the
employees, Mr. and Mrs. Stewart, managed the Dimond Mini-Storage
facility in Anchorage. The owners paid them on a salaried basis
and treated them as exempt employees. Tha Stewarts convinced a
jury they were not exempt employees and were entitled to overtime
compensation. The jury awarded the Stewarts some $45,133 in
overtime pay for a two-year period, which the court doubled as
mandatory liquidated damages pursuant to A.S. 23.10.110(a). The
court awarded another $11,672 in prejudgment interest and almost
full attorney®s fees totaling $52,068. The Stewarts® total
recovery exceeded $154,000, which the Supreme Court affirmed on

appeal.

Faced with the potential of such losses, we believe
reasonable employers will continue to have very strong incentives
to abide by the Alaska Wage and Hour Act and to enter into
reasonable settlements, where they are permitted to do so.

3. Whv_ is this a problem now? Isn"t it Enough To Give The
Commissioner Discretion to Settle Wage Claims?

Section 3(e) of the Bill will restore the Commissioner to
the authority he had prior to Kinnev Shoe to settle wage claims.
Section 3(e) 1is not sufficient by itself, however, because tha
Commissioner has jurisdiction only to enforce claims up to_
$¥700 (hi- -Many-T3rger~ c lITITng~arg~~iil:l1:gated by the parties 1in_.the
court! without the Commissioner®s involvement. SeationT"~TeT bf
the BiTl does not address those claims. ———

The Bill also is necessary because of the recent upswing 1in
Wage and Hour Act litigation in Alaska. If my firm"s experience
is typical - and 1 .believe it is - we presently see more large
Wage and Hour Act cases filed each year than wa ucod to sea 1in
the entire mid-1980s. These cases have come into vogue with the
plaintiff®s bar because of potentially large recoveries,
mandatory liquidated damages, and tha availability of virtually
full attorney®"s fees and court costs. The Kinney Shoe decision
exacerbated this situation by declaring private settlements
"void."



It seems anomalous for Alaska law to permit employees to
enter into private settlements of wrongful discharge and
employment discrimination cases, but not Wage and Hour Act cases.
The Bill will have the salutary effect of allowing private
settlements. And only those employers who can prove to the
satisfaction of the court they acted reasonably and in good faith
will have any hope of avoiding an assessment of full liquidated

damages.

4. How Poes Alaska®"s Liquidated Damages statute. A.s.
compare With the Laws of Other States?

I have discussed the liquidated damages provision in the
Alaska Wage and Hour Act with knowledgeable attorneys and labor
relations consultants in several other states. The strong
consensus 1is that Alaska®"s liquidated damages provision 1is more
stringent than similar statutes in other states.

By way of illustration, each of the other West Coast states
has liquidated damages laws more like the Bill than Alaska®s
present liquidated damages law. Liquidated damages are not
mandatory in every case, as they are in Alaska, in these states:

Washington. Washington law allows employees to recover
liguidated damages where the employer violates its overtime
compensation act "willfully and within intent to deprive the
employee of any part of his wages." Seq RCW 49.52.050(1) & (2).
The Supreme Court of Washington has interpreted the willful
requirement to mean that nonpayment must be:

the result of knowing and intentional action and not
the result of a bona fide dispute as to the obligation
Wbof payment.
Chelan County Deputy Sheriffs® Assn. vs. city of Airwav Heights.
109 Wn.2d 282, 300, 745 P.2d 1 (1987).

Oregon. In Oregon, an employee may recover liquidated
damages for non-payment of overtime compensation as provided
under the federal Fair Labor Standards Act (FLSA). A former
employee may recover tha greater of one month"s pay as liquidated
damages or the liquidated damages recoverable under the FLSA.

ORS 652.150. In either case, the federal good faith and
reasonable basis defense is available to the employer as is
proposed in section 3(d) of tha Bill.

California. California law also permits recovery of

liquidated damages In wage and hour act cases. However, Section
1194.2(b) of the California Labor Code 1is virtually identical to
section 3(d) of the Bill. It provides that California courts may

-3



refuse to award liquidated damages or award any amount up to full
liqguidated damages

if tho employer demonstrates that the act or omission
giving rise to the action was in good faith and that
the employer had reasonable grounds for believing that
the act or omission was not in violation of any
provision of the Labor Code.

In short, Alaska presently treats its employers more harshly
than its West Coast sister states by making liquidated damages
mandatory 1in every case, regardless of the circumstances. The
Bill is a corrective measure which will bring Alaska into the
mainstream on the issue of liquidated damages without undermining
the strong incentives employers have for compliance with the
Alaska Wage and Hour Act.



Alaska State Legislature
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Sponsor Statement

SB 45:

Damages and Attorney Fees for Minimum Wage and Oyertime
Compensation Claims

SB 45 is the reintroduction of SB 340 of the Eighteenth Legislature. SB 45
seeks to remedy four main problems with the current system of awarding punitive
damages in claims for payment of overtime compensation or statutory minimum
wages under the Alaska Wage and Hour Act ("AWHA"). Any employer who
violates any provision of the AWHA is liable to an employee affected for the
amount of unpaid minimum wages or unpaid overtime compensation, as the case
may be, and for an additional equal amount as liquidated damages. (AS 23.10.110(a)).

Under current law, the following four problems exist: (1) The Alaska
Supreme Court in McKeown v. Kinney Shoe Corporation, 820 P.2d 1068, (Alaska
1991), ruled that liquidated damages are mandatory, (2) In the same decision, the
court ruled that private settlements which do not include liquidated damages are
invalid, (3) Only the plaintiff is allowed to recover attorney fees and costs in an
AWHA lawsuit, and (4) The Commissioner of Labor does not have the authority to
settle wage or overtime compensation claims.

Firstly, current Alaska law makes an employer automatically liable for
liquidated damages if a violation of AWHA can be proven. Though this is intended
to deter employers from violating the law, it creates an imbalance in certain
situations. Presently, an employer who makes an honest mistake is punished as
severely as an employer who willingly and knowingly violates the law.

SB 45 seeks to remedy this flaw' in the AWHA. SB 45, if passed, would allow
for a complete or partial waiver of the liquidated damages requirement if it can be
shown by the employer that action was taken in “good faith and on reasonable
grounds.” This language is almost identical to that found in the Federal Labor
Standards Act, upon which the AWHA is based. Further, SB 45 would allow the
Court to award liquidated damages in an amount less than required should fairness
so require. This waiver would not apply to an action brought by the Commissioner
of Labor.

Secondly, current law does not allow for private settlements which do not
include a liquidated damages awarel SB 45 encourages private, out-of-court



settlements of AWHA claims. Under SB 45, an employee would be permitted to
waive his right to liquidated damages in a written settlement agreement with the
employer. However, a written settlement agreement which waives liquidated
damages must meet certain criteria which helps to ensure the protection of the
employee. A written waiver must include the following: a knowing and voluntary
waiver embodied in a written document, it must advise the employee to consult
with an attorney or the Department of Labor before entering the agreement, it must
allow the employee seven days to consider acceptance of the settlement, and it must
allow a five day grace period in which the employee can revoke the agreement.

Thirdly, present law allows only the plaintiff to recover attorney fees and
costs in an AWHA lawsuit. This rule is one-sided; the employer always pays. SB 45

Thirdly, present law allows only the plaintiff to recover attorney fees and
costs in an AWHA lawsuit. This rule is one-sided. The employer always pays. SB
45 would tackle the attorney fees problem by awarding attorney fees to the
prevailing party. The awarding of attorney fees and costs to the prevailing party
would help deter frivolous and meritless lawsuits-a desperately needed change in
the status of current law.

Lastly, as it now stands, the Commissioner of Labor does not have the
authority to settle wage or overtime compensation claims. The Kinney Shoe
decision declared such private settlements void. SB 45 reverses current law and
provides for the Commissioner of Labor to supervise the payment of unpaid
minimum wage or overtime compensation claims including the settlement of such
claims. This provision of SB 45 would help to encourage the settlement of these
disputes outside the traditional litigation process. Further, allowing the
Commissioner of Labor to oversee the settlement agreements will level the playing
field for negotiations between employee and employer.

In conclusion, SB 45, if passed, will remedy the four major flaws inherent in
the AWHA. Further, passage of SB 45 would change state law regarding liquidated
damage awards in a way which would closely parallel existing federal law. All
parties involved benefit from passage of SB 45. Employees remain protected from
potential abuses by employers. Employers are afforded more flexibility if a mistake
has been made, and the court system will become less congested by cases which are
meritless or could have been settled privately.



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
<|907) 465-3X67 or 465-2-150
I".1X'<907) 465-2029 130 Seward Street. Suite 409
\lailStup 3101 ‘lineau. Alaska 99X01-2105
MEMORANDI1IM February 7, 1995
SUBJECT: Sectional Summary of SB 45 (State minimum wage and overtime

compensation claims)

TO: Senator Tim Kelly, Chair
Senate Labor and Commerce Committee

FROM: Teresa B Cramer
Legislative Counsel

You have requested a sectional summary of the above-described hill. As a preliminary matter,
note that a sectional summary of a hiil should not be considered an authoritative interpretation
of the bill and the bill itself is the best statement of its contents.

Section 1 applies the exceptions enacted in section 3 of the hill to the general role established
in the statute that employers who violate the overtime wage or minimum wage requirements
are liable for liquidated damages in the amount of the unpaid minimum wage or overtime
compensation.

Sec. 2 permits the court to award attorney fees to the prevailing party, as determined by court
rule, rather than only providing for attorney fees for a prevailing plaintiff.

Sec. 3 adds new provisions to permit the court to decline to award liquidated damages or to
award an amount less than the amount required under AS 23.10.110(a), which isamended
by sec. 1ofthishill The court may do so ifthe employer shows to the satisfaction of the
court that the employer acted in good faith and had reasonable grounds for believing that it
was not violating the minimum wage or overtime requirements. This waiver does not apply
to an action brought by the Commissioner of Labor.

Under subsection (e), the commissioner is permitted to supervise the payment of unpaid
minimum wage or overtime claims including settlements. Under bill sec. 4(a), subsection (e)
applies to agreements entered into on or after the effective date of the Act

Subsection (0 permits an employee to waive the right to liquidated damages in a written
settlement agreement with the employer. The settlement must meet standards listed in the
subsection. Under hill sec. 4(b), subsection (0 applies to written agreements entered into on
or after the effective date of the Act.

Sectlonpl Summprv



Senator Tim Kelly
February 7. 1995
Page 2

Sec. 4 addresses how to apply the provisions of the Act. As noted in the discussion above,
sec 4(a) and (b) apply the settlement provisions to agreements entered into on or after the
date the Act takes effect Under sec 4(c), to the extent constitutionally permitted, the rest
of the Act applies to actions begun on or after the date the Act takes effect.

TC.Imb
95-114 Imb
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Q O T TSTE IN FCX5DSCO. John J. Cairns, Chairman

64] 1A Street, Anchorage. Alaska 99518

February 9. 1995 Ph: (907) 564-2265 FAX: (907) 564-2580

Senator Tim Kelly VIA FAX 465-3756
State Capitol

Room 101

Juneau. Alaska 99801-1182

Re: Support of SB 45

Dear Senator Kelly:

Iwanted to let you know that we at Carrs wholeheartedly support the passage of
SB 45. As you know, this legislation brings much needed reform to Alaska 3 wage and hour
statutes by returning to the Department of Labor the ability to supervise mutually agreeable
settlements inwage disputes and by replacing mandatory punitive damages with a flexible
approach that can be used by the courts to achieve faimess.

As you know, wage and hour disputes arc unique in the legal world in that the
parties to the dispute axe prohibited from settling their differences short of firal litigation. This
results in "all or nothing” Titigation when reasoned discussion and settlement iscalled for. SB 45
would allow die Department of Labor or courts to supervise settlements of the parlies. Where the
employee”s interests are protected by the Department, the court and/ora private attomey, there is
no reason to bar the parties Irom reaching a private agreement. Under the current system, the
employer has absolutely no reason not to litigate every case to the bitterend, which issurely not a
situaiion that promotes the welfare of employees.

The current law requires any back wage award be doupled. We have had
situations where a good, reliable full time employee asks a supervisor in an entirely different
division for temporary extra work. Although wc need the help, we have to refuse them, due
the overtime exposure. For example, our security department hired awoman from our
headquarters accounting staff to wurk phones in the evening. The woman was from an immigrant
fumily, and she wanted the extra money to help a younger brother go to college. The security
supervisor assumed that being a different division with different fecilities, supervision, duties and
hours, no overtime was payable. He was wrong. When the temporary phone work was over, the
employee filed an overtime claim and received double her overtime wuges. Our well-meaning
security supervisor intended to do the employee a favor and wound up costing our company
several thousand dollars in mandatory penalties. Results like this are siily. The courts should
have the flexibility to waive penalties when the employer acts in good faith.

Finally, SB 45 would apply to wage and hour disputes the general rule of allowing
acourt to award attorneys *fees to the prevailing party. The only argument I have heard against
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ks is that potential claimants would be scared off by the exposure. In the first place, itisunclear
tome why aclaimant who has been found by a court to have brought an unfounded claim should
face any less risk than a defendant who must pay todefend. More importantly, 1have been
litigating cases for over 10 years in Alaska, and 1have never had a potential claimant even imply

that Rule 82 exposure deterred them from bringing 3 claim. Rule 82 does not scare anyone,
including vexatious plaintiffs.

I urge you to support SB 45 and tomove itout of committee as soon as possible.

m\LT

JIC/mjc



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
(907) 465-3867 or 465-2450 .
FAX(907) 465-2029 130 Seward Street, Suite 409
M ail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM February 14, 1995
SUBJECT: Sectional Summary ofHB 115 (Stateminimum wage and overtime

compensation claims)

TO: Representative Pete Kott
Attention: George Dozier

FROM: Teresa B. Cramer
Legislative Counsel

You have requested a sectional summary of the above-described hill. As a preliminary matter,
note that a sectional summary ofa hill should not be considered an authoritative interpretation
of the bill and the hill itselfis the best statement of its contents.

Section 1 applies the exceptions enacted in section 3 of the hill to the general rule established
in the statute that employers who violate the overtime wage or minimum wage requirements
are liable for liquidated damages in the amount of the unpaid minimum wage or overtime
compensation.

Sec. 2 permits the court to award attorney fees to the prevailing party, as determined by court
rule, rather than only providing for attorney fees for a prevailing plaintiff.

Sec. 3 adds new provisions to permit the court to decline to award liquidated damages or to
award an amount less than the amount required under AS 23.10.110(a), which isamended
by sec. 1of thishill. The court may do so ifthe employer shows to the satisfaction of the
court that the employer acted ingood faith and had reasonable grounds for believing that it
was not violating the minimum wage or overtime requirements. This waiver does not apply
to an action brought by the Commissioner of Labor.

Under subsection (€), the commissioner is permitted to supervise the payment of unpaid
min"mum wage or overtime claims including settlements, Under hill sec. 4(a), subsection ()
applies to agreements entered into on or after the effective date of the Act.

Subsection (f) permits an employee to waive the right to liquidated damages in a written
settlement agreement with the employer. The settlement must meet standards listed in the
subsection. Under hill sec. 4(b), subsection (f) applies to written agreements entered into on
or after the effective date of the Act.



Representative Pete Kott
February 14, 1995
Page 2

Sec. 4 addresses how to apply the provisions of the Act. As noted in the discussion above,
sec. 4(a) and (b) apply the settlement provisions to agreements entered into on or after the
date the Act takes effect. Under sec. 4(c), to the extent constitutionally permitted, the rest
of the Act applies to actions begun on or after the date the Act takes effect.

TC:glc
95-141.¢glc
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the House Labor and Commerce Committee

heard testimony on companion Bill HB 115. In opposition to the
proposed amendments in SB 45 and HB 115, Mr. Ken Legacki offered

certain legal opinions.
are presented here for your consideration. Mr.

The following responses to those comments
Legacki*®
are numbered with the response immediately following.

s comments
I welcome

any questions and will be available to assist with providing any

additional information.

1. HB"45 does not address Webster v.
890 (Alaska 1980)

RESPONSE:
chat the flsa did not

Bechtel.

The Alaska Supreme Court in Webster v.

621 P.2d

Bechtel held
"preemptO the Alaska Wage and Hour Act.

Therefore, SB 45 is in accordance with the Webster decision --

the legislature may both adopt a Wage and Hour

that law from time to time.

2. Attorneys fees to
prohibited by the FLSA.

employers

law and amend

are specifically



RESPONSE: This is incorrect. The FLSA mandates an award of
attorneys fees to plaintiff/employees "in addition to any

judgment awarded to the plaintiff or plaintiffs.” The FLSA is
silent as to attorneys tees when no judgment is awarded to the
plaintiffs. Whether silence in the federal 1law precludes

attorneys fees to employers 1is a matter of interpretation -*
it is not an express prohibition in the statute. At least one
court has upheld an award of attorneys fees to the employer
where the employee and employer stipulated prior to trial
that the 1losing party would pay the fees. Goodman v. Aero
Enterprises. 469 S.2d 835 (Fla. App. 1985) Therefore, SB 45
does not conflict with any express prohibition in the FLSA.

3. Private Settlements are "specif icaXTy" prohibited by
the FLSA.

RESPONSE: The FLSA "authorizes"™ the Department of Labor to

"supervise" full payment of unpaid wages and overtime. Courts \
have Interpreted that to mean that absent Department ap~proval~~T
or court~approval.~an~enprover_may. n.ot enter a settlement with |
air~empXoyee. The reason for this interpretation is generally-"

stated to protect employees from overreaching employers. SB
45 incorporates extensive provisions which eliminate any
potential for overreaching. Therefore, it seems the Alaska

Supreme Court, upon review of the amendments in SB 45, would
look to the~poTTcy against overreaching and if SB 45 provides
that-protection”™ the amendments should be proper.

In sumnary, the amendments should be viewed as providing a
fairness and balance not presently existing in the Alaska Wage and
Hour law. So long as the general purposes behind the FLSA are not
contravened,~~£he legislature 1is not "prohTbhxted from modifying the
Alaska Wage and Hour Act.
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January 30, 1995

Representative Pete Kott, Chairman
House Labor and Cornserce Committee
Capitol Bulling

Juneau, Alaska

subject* ._Statement of support for House Bill 115

Dear Chairman Kott:

Tesoro Alaska petroleum Company supports passage of hb 115.
This bill will/rectify am anomaly that<currently, exists between
state laweand"tho Fair Labor Standards Act® “Current Alaska Wage
and Hour law provides for mandatory liquidated damage* whan
employers are found to have arred under state law, .irrespective of
the circumstances.

The proposed bill will not eliminate liquidated damages from

future awards made,under stato Wage and Hour/law. If passed, the
new law would restore flexibility for the trier of facts when an
employer has proven that its error was made in "good faith."” a

similar approach 16 used in the Federal Wagmjuvi Hour laws, as well
as the comparable lavs of Californio, Oregon,-and Washington.

IfT you have any questions or, if we can. be of assistance,
plea: e contact wa.. .We hope HB H5 will be moved out of Committee
soon md believe it"s final passage will benefit the State.

Thank you,

Bernie Smith /
Manager, Alaska Government Affairs

cc: Representative Norm Rokeberg
Representative Jerry Sanders
Representative Beverly Masek
Representative Kim Elton
Representative Gene Kubina

lesoro At Ptfiroieun Campany;, p-0. So* 33, Kenju, AreaBC11-230 @) 775+t8t FAX @07 7755546
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MEMORANDUM

TO: Alaskan Employers
FROM: Parry Grover
DATE: May 9, 1994

RE: CSHB 459

An assertion has been made that Section 3(f) of CSHB 459
will be held invalid because it allows private settlements
without court or agency supervision, it is argued Section 3(f)
conflicts with the federal Fair Labor Standards Act.

This argument 1is incorrect. CSHB 459 1is limited to claim*
fagfliighfc-imdfIE tha Alaska Hagfl ft Hoar Act. it has no effect on
claims brought under the federal act. Federal lav does not
prohibit the states from adopting their "own wage and hour lavs,
af"~Alaaka _haa, dona. Federal laW"does not even tiquir® fEat-~
states adopt”™ the"ease exemptions or legal standards. The
states - Alaska inoluded -- are free to specify when and hov
claims brought under their wage and hour laws may be settled.

section 3(f) of cshb 459 allows for private settlesents of
Alaaka wage and hour aot claims. It has no bearing whatsoever on
claims brought under the federal act. It merely restores the
practice of private settlements which were common prior to the
Alaska Supreme Court®"s Kinney Shoe decision in 1991, albeit with
new, stringent safeguards to insure the employee understands what
he or she 1is settling. It is the companion to Section 3(e) which

restores to tha Commissioner of Labor tha same settlement
authority.

Kax: 1904

BtLUVUt, WASHIKMIN  lioiXA, tAHO « HONOtUtO, HavmU ¢ loi ANHUI, Cu.mVMA « ftwOAND, OtUUON
Richland, Wajnix®njn San IMNIt>CO, Catjer nia *Stwru, NTNO. ®Wemin.tu::. D.C
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AMENDMENT

OFFERED IN THE HOUSE
TO: HB 115

Page 1, line 2:

Delete"and attorney fees"

Page 1, line 10, through page 2, line 6:
Delete  all material.

Renumber the following bill sections accordingly.

Page 3, line 10:
Delete "'sec. 3"

Insert''sec. 2"

Page 3, line 12:
Delete "'sec. 3"

Insert''sec. 2"

BY REPRESENTATIVE FINKELSTEIN



AMENDMENT

OFFERED IN HOUSE JUDICIARY BY REP. FINKELSTEIN
TO: HB 115

Page 2, line 9, after "shows":
Insert", by clear and convincing evidence,”



AMENDMENT

OFFERED IN HOUSE JUDICIARY BY REP. FINKELSTEIN
TO: HB 115

Page 2, line 29
Delete "A waiver may not be considered to be"
Insert "W hether a waiver is knowing and voluntary depends on all of
the circumstances. However, a waiver is not"



AMENIPMENT,

OFFERED IN HOUSE JUDICIARY BY REP. FINKELSTEIN
TO: HB 115

Page 2, line 15, after
Insert "Ignorance of the law does not constitute good faith under this
section."”
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CS FOR HOUSE BILL NO. 115(JUD)
INTHE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE -FIRST SESSION
BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): HOUSE LABOR AND COMMERCE COMMITrEE
A BILL

FOR AN ACT ENTITLED
"An Act relating to settlement and payment of claims for overtime compensation
claims and to liquidated damages and attorney fees for overtime compensation

claims."”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 23.10.110(a) is amended to read:

@ An employer who violates a provision of AS 23.10.060 or 23.10.065 is
liable to an employee affected in the amount of unpaid minimum wages, or unpaid
overtime compensation, as the case may be, and, except as provided in (d) of this
section, in an additional equal amount as liquidated damages.

* Sec. 2. AS 23.10.110(c) is amended to read:

© The court in an action brought under this section shall, in addition to a
judgment awarded to the plaintiff, allow costs of the action and, except as provided
in (©) - (h) of this section, reasonable attorney fees to be paid by the defendant. The

attorney fees in the case of actions brought under this section by the commissioner

-1- CSHB 1Is(JUD)
New Text Underlined [DELETED TEXT BRACKETED]
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shall be remitted by the commissioner to the Department of Revenue. The
commissioner may not be required to pay the filing fee or other costs. The
commissioner in case of suit has power to join various claimants against the same
employer in one cause of action.

* Sec. 3. AS 23.10.110 is amended by adding new subsections to read:

(d) In an action under (a) of this section to recover unpaid overtime
compensation or liquidated damages for unpaid overtime, if the defendant shows by
clear and convincing evidence that the act or omission giving rise to the action was
made in good faith and that the employer had reasonable grounds for believing that the
act or omission was not in violation of AS 23.10.060, the court may decline to award
liguidated damages or may award an amount of liquidated damages less than the
amount set out in (a) of this section.

(e) If the plaintiff prevails in an action for unpaid overtime compensation
under (a) of this section, the court shall award reasonable attorney fees to the plaintiff
unless the defendant shows by clear and convincing evidence that the act or omission
giving rise to the action was made in good faith and that the defendant had reasonable
grounds for believing that the act or omission was not in violation of AS 23.10.060,
in which case

(1) the court may award attorney fees to the plaintiff in accordance
with court rules; or

(2) if the defendant would be entitled to attorney fees if the action were
subject to the standards under court rule offers of judgment, the court may not award
attorney fees to either the plaintiff or the defendant.

(0 If the defendant prevails in an action for unpaid overtime compensation
under (a) of this section and had previously made an offer of judgment to the plaintiff,
the court shall award attorney fees to the defendant unless the plaintiff proves to the
satisfaction of the court that the action was both brought and prosecuted in good faith
and that the plaintiff had reasonable grounds for believing that the act or omission was
in violation of AS 23.10.060. If the court awards attorney fees to the defendant, the
award shall be made in accordance with court rule.

(g) Failure to inquire into Alaska lav/ is not consistent with a claim of good

CSHB 11S(JUD) -2-
afew Text Underlined [DELETED TEXT BRACKETED]
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faith under this subsection.

(h) Subsections (d) - (g) of this section do not apply to an action brought
under this section by the commissioner.

(@) The commissioner may supervise the payment of the unpaid overtime
compensation owing to an employee under AS 23.10.060. Payment in full in
accordance with an agreement by an employee to settle a claim for unpaid overtime
compensation or liquidated damages for unpaid overtime compensation constitutes a
waiver of any right the employee may have under () of this section to unpaid
overtime compensation or liquidated damages for unpaid overtime compensation.

@) In a settlement for unpaid overtime compensation that is not supervised by
the department or the court, an employee is entitled to liquidated damages under (@)
of this section unless the employee and the employer enter into a written settlement
agreement in which the employee expressly waives the right to receive liquidated
damages. A private written settlement agreement under this subsection is not valid
unless submitted to the department for review. The department shall review the
agreement and approve it if it is fair to the parties. The department shall approve or
deny an agreement within 30 days of receipt.

* Sec. 4. APPLICATION OF ACT. (@ AS 23.10.110(i), added by sec. 3 of this Act,
applies to agreements entered into on or after the effective date of this Act.
() AS 23.10.110(j), added by sec. 3 of this Act, applies to written agreements entered
into on or after the effective date of this Act.
(c) Except as provided in (@) and (b) of this section, this Act applies to wages earned

for hours worked on or after the effective date of this Act.

-3 CSHB 115(JUD)
New Text Underlined [DELETED TEXT BRACKETED]
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CS FOR HOUSE BILL NO. 115(JUD)
INTHE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE -FIRST SESSION
BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): HOUSE LABOR AND COMMERCE COMMITTEE
A BILL

FOR AN ACT ENTITLED
"An Act relating to settlement and payment of claims for overtime compensation
claims and to liquidated damages and attorney fees for overtime compensation

claims.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 23.10.110(a) is amended to read:

@ An employer who violates a provision of AS 23.10.060 or 23.10.065 is
liable to an employee affected in the amount of unpaid minimum wages, or unpaid
overtime compensation, as the case may be, and, except as provided in (d) of this
section, in an additional equal amount as liquidated damages.

* Sec. 2. AS 23.10.110(c) isamended to read:

© The court in an action brought under this section shall, in addition to a
judgment awarded to the plaintiff, allow costs of the action and, except as provided
in (e) - (h) of this section, reasonable attorney fees to be paid by the defendant. The

attorney fees in the case of actions brought under this section by the commissioner

-1- CSHB 115(JUD)
New Text: Underlined (DELETED TEXT BRACKETED1
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shall be remitted by the commissioner to the Department of Revenue. The
commissioner may not be required to pay the filing fee or other costs. The
commissioner in case of suit has power to join various claimants against the same

employer in one cause of action.

* Sec. 3. AS 23.10.110 is amended by adding new subsections to read:

(d In an action under (@ of this section to recover unpaid overtime
compensation or liquidated damages for unpaid overtime, if the defendant shows by
clear and convincing evidence that the act or omission giving rise to the action was
made in good faith and that the employer had reasonable grounds for believing that the
act or omission was not in violation of AS 23.10.060, the court may decline to award
liquidated damages or may award an amount of liquidated damages less than the
amount set out in (@) of this section.

(e) If the plaintiff prevails in an action for unpaid overtime compensation
under (@) of this section, the court shall award reasonable attorney fees to the plaintiff

unless the defend*nt

J') shows by clear and convincing evidence that the act or omission
giving rise to the action was made in good faith and that the defendant had reasonable
grounds for believing that the act or omission was not in violation of AS 23.10.060,
in which case the court may award attorney fees to the plaintiff in accordance with
court rules; or 1 Y

(2 would be entitled to attorney fees if the action were subject to the
standards under court rule offers of judgment, in which case neither the plaintiff nor
the defendant is entitled to attorney fees.

(f) If the defendant prevails in an action for unpaid overtime compensation
under (a) of this section and had previously made an offer of judgment to the plaintiff,
the court shall award attorney fees to the defendant unless the plaintiff proves to the
satisfaction of the court that the action was both brought and prosecuted in good faith
and that the plaintiff had reasonable grounds for believing that the act or omission was
in violation of AS 23.10.060. If the court awards attorney fees to the defendant, the
award shall be made in accordance with court rule.

- =2 (g) A person may not claim that the person acted in good faith under (d) - (0

CSHB 115(
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of this section unless the person demonstrates having made a reasonable effort to
determine the applicable law of this state.

(h) Subsections (d) - (g) of this section do not apply to an action brought
under this section by the commissioner.

(@ The commissioner may supervise the payment of the unpaid overtime
compensation owing to an employee under AS 23.10.060. Payment in full in
accordance with an agreement by an employee to settle a claim for unpaid overtime
compensation or liquidated damages for unpaid overtime compensation constitutes a
waiver of any right the employee may have under (a) of this section to unpaid
overtime compensation or liquidated damages for unpaid overtime compensation.

() In a settlement for unpaid overtime compensation that is not supervised by
the department or the court, an employee is entitled to liquidated damages under (a)
of this section unless the employee and the employer enter into a written settlement
agreement in which the employee expressly waives the right to receive liquidated
damages. A private written settlement agreement under this subsection is not valid
unless submitted to the department for review. The department shall review theZ,
agreement and approve it if it is fair to the parties. \If the department does not act

within 30 days after receiving the agreement, t]ie agreement is considered approved,

* Sec. 4. APPLICATION OF ACT. (@ AS 23.10.110(i), added by sec. 3 of this Act,

applies to agreements entered into on or after the effective date of this Act.

(b) AS 23.10.110(j), added by sec. 3 of this Act, applies to written agreements entered

into on or after the effective date of this Act.

(©) Except as provided in (@) and (b) of this section, this Act applies to wages earned

for hours worked on or after the effective date of this Act

3 CSHB 115(JUD)
New Text: Underlined IDELETED TEXT BRACKETED]
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CHANGES TO HB 115 and SB 45

CHANGE TITLE TO READ:

nAn Act Relating to Settlement and Payment of Claims for Overtime
Compensation and to Liquidated Damages and Attorneys Fees for
Overtime Compensation claims."

* Sec. 2. AS 23.10.110(c) 1is amended to read:

(c) The court in an action brought under this section shall,
in addition to a judgment awarded to the plaintiff, allow costs of
the action and, except as provided 1in fdl of this sectionr
reasonable attorney fees to be paid by the defendant. The attorney
fees in the case of actions brought under this section by the
commissioner shall be remitted by the commissioner to the
Department of Revenue. The commissioner may not be required to pay
the filing fee or other costs. The commissioner in case of suit
has power to join various claimants against the same employer in
one cause of action.

* Sec. 3. AS 23.10.110 is amended by adding new subsections to
read:
(d) In an action under (a) of this section to recover unpaid

overtime compensation, or liquidated damages Tfor unpaid overtime

compensation:

¢))] if the defendant shows by clear and convincin

evidence that the act or omission giving rise to the action was
made 1in good faith and that the defendant had reasonable grounds
for believing that the act or omission was not 1in violation of AS
23.10.060, the court may decline to award liquidated damages, or

may award an amount of liquidated damages less than the amount set
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out in (a) of this section?

[2) except as provided in (3) below, if the plaintiff
prevails in an action under (@) of this section, the court may
award attorneys fees to the plaintiff according to court rules if
the defendant shows by clear and convincing evidence that the act
or omission giving rise to the action was made 1in good faith and
that the defendant had reasonable grounds for believing that the
act or omission was not in violation of AS 23.10.060;

(3) if the plaintiff prevails in an action under (a) of
this section but the defendant in accordancewith court rules
pertaining to offers of judgment would be entitled to attorneys
fees, neither the plaintiff nor the defendant shall be entitled to
attorneys fees 1if the defendant shows by clear and convincing
evidence that the act or omission giving rise to the action was
made in good faith and that the defendant had reasonable grounds
for believing that the act or omission was not in violation of AS
23.10.060? and

(4) if the defendant prevails 1in an action under (a) of
this section and previously made an offer of judgment in accordance
with court rules, the court shall award attorneys fees to the
defendant in accordance with court rules unless the plaintiff
proves to the satisfaction of the court that the action was both
brought and prosecuted in good faith and that the plaintiff had
reasonable grounds for believing that the act or omission was in
violation of AS 23.10.060.

(5) Failure to inquire into Alaska law isnot consistent

with a claim of good faith under this subsection.



(6) This subsection does not apply to an action
under this section by the commissioner.
(e) [Unchanged from present form of bill]
@) In a settlement that 1is not supervised by the department
or court, an employee 1is entitled to liquidated damages under (a)
of this section wunless the employer and employee enter into a
written settlement agreement in which the employee expressly waives
the right to receive liquidated damages. Private settlement
agreements under this section are valid only if submitted to the
Department of Labor for approval. The department will approve or
deny an agreement within 30 days of receipt.
* Sec. 4. APPLICATION OF ACT. (a) AS 23.10.110(e), added by sec. 3
of this Act, applies to agreements entered into on or after the
effective date of this Act.

(b) AS 23.10.110(f), added by sec. 3 of this Act, applies
written agreements entered into on or after the effective date of
this Act.

(a) Except as provided in (a) and (b) of this section, this Act
applies to wages earned for hours worked on or after the effective

date of this Section.

% BOAIIS3- 39%
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AMENDMENT
OFFERED IN THE HOUSE BY REPRESENTATIVE FINKELSTEIN

TO: CSHB 115(JUD) "C" version dated 3/14/95

Page 1, line 2:

Delete "and attorney fees"

Page 1, line 3:

Delete and amending Alaska Rules of Civil Procedure 68 and 82"

Page 1, line 10, through page 2, line 4:

Delete all material.

Renumber the following bill sections accordingly.

Page 2, lines 13 - 30:

Delete all material.
Reletter the following subsections accordingly.
Page 2, line 31:

Delete "(d) - (D"

Insert "(d)"
Page 3, line 3:

Delete "(d) - (@"

Insert "(d) and (&"

Page 3, line 19:
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Delete "AS 23.10.110(i), added by sec. 3"

Insert "AS 23.10.110(g), added by sec. 2"

Page 3, line 21:
Delete "AS 23.10.1100), added by sec. 3"

Insert "AS 23.10.110(h), added by sec. 2"

Page 3, lines 25-31:

Delete all material.
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217 2nd Street, Suite 201
Juneau, Alaska 99801
(907)586-2323  FAX 4635515

Ant
(307) 278 OF COMMERCE

TESTIMONY ON HB 115

Damages and Attorney Fees for Unpaid Wages

Thank you for the opportunity to provide testimony on HB 115, regarding Damages and Attorney Fees

for Unpaid Wages. The Alaska State Chamber of Commerce isinsupport ofHB 115, as introduced.

My name isPamela Neal, President of the Alaska State Chamber of Commerce. The State Chamber
serves nearly seven hundred member businesses statewide who provide jobs to over 80,000 employees.

In addition, we represent the interests of the local Chambers of Commerce throughout Alaska on

business and economic issues coming before the State Legislature.

As Alaska law now stands, an employer who isinviolation of the state*sminimum wage and overtime

compensation laws isautomatically liable for liquidated damages, regardless of the circumstances.

In the federal Fair Labor Standards Act (FLSA), the courtmay waive liquidated damages inwhole or
in part if itcan be shown that the employer acted reasonably and in good faith. Ar, Alaska Supreme
Court interpretation of Alaska®s Wage and Hour Act prevents the courts and the Commissioner of the

Alaska Department of Labor from applying this standard of fairess.

Under the provisions proposed inHB 115, employees will still be fully protected under the law, but the

courts and the Commissioner will be allowed to consider the circumstances of a case indetermining the

awarding of liquidated damages.

The Alaska State Chamber ofCommerce believes that HB 115 will bring faimess to this section of the

law, and we urge passage of this legislation.



Kenneth W. Legacki
Attorney at Law

425 G Street, Suite 760
Anchorage, Alaska 99501
Telephone: (907) 258-2422
Facsimile: (907) 278-4848

TESTIMONY OF KENNETH W. LEGACKI
IN OPPOSITION TO HOPSE BILL 115 AND SENATE BILL 45

l. SUMMARY

House Bill 115 and Senate Bill 45 are void as a matter of
law and will not pass judicial scrutiny when challenged. The
problem with these bills is that they conflict with the federal
Fair Labor Standards Act (FLSA), 29 U.S.C. &8 201 et seq. Courts
across the nation have held that states are free to make their wage
and hour laws more favorable to the employee than the FLSA.
However, state laws which are less favorable to the employee than
the FLSA are unenforceable. House Bill 115 and Senate Bill 45 are
deficient in these respects: 1) they allow attorney fees to
prevailing employers and limit the amount of attorney fees that can

be awarded to prevailing employees, and 2) they provide for private

settlements. These deficiencies are void under the FLSA.
1. BACKGROUND
A. The FLSA is a Protective Statute
The Fair Labor Standards Act has several purposes: ¢H)

to protect the health and well-being of the employees so they are
not abused in the workplace, (2) to create employment by making

employers pay a premium for requiring workers to work more than



eight hours in a day, 40 hours in a workweek, and (3) to ensure
fair and free competition in the marketplace by making sure that
the playing field is level for all employers and that they all obey
the law.

The nationwide enforcement of the FLSA is imperative.
Otherwise, employers who are permitted to violate the FLSA
standards will have an unfair competitive advantage over employers
who comply. In Hodgson v. Wheaton Glass Co.. 446 F.2d 527 (3rd
Cir. 1971) , the court held: "One purpose of the Fair Labor
Standards Act 1is the protection of competing enterprises from the

unfair competition which would result from an employer using as

working capital employee compensation unlawfully withheld." Id.
at 535.

The FLSA is a "floor"™ statute. It sets nationwide
minimum standards for wage and hour laws. The Ninth Circuit 1in

Pacific Merchant Shipping Ass®n v. Aubry, 918 F.2d 1409 (9th Cir.
1990), held:
Further, the purpose behind the FLSA 1is to establish a
national floor under which wage protections cannot drop,
not to establish absolute uniformity in minimum wage and
overtime standards nationwide at levels established in
the FLSA.
Id. at 1425. Thus, states are free to make their wage and hour
statutes more Tfavorable to the employees than the FLSA, but not
less favorable. To the extent that the proponents of these bills
seek to effect less restrictive wage and hour laws in Alaska than

the standards set by the FLSA, they are asking this Legislature to

violate United States congressional mandates.

TESTIMONY Of KENNETH U. LEGACKI IN OPPOSITION TO HB 115 AND 3B 45 + PAGE 2



B. Under Alaska Law, tha AWHA Muat Not Confliot
with the FLSA

The Alaska Supreme Court addressed the vrelationship

between the Alaska Wage and Hour Act and the FLSA in Webster v.
Bechtel. 1Inc.. 621 P.2d 890 (Alaska 1980). The court held that
provisions within the Alaska Wage and Hour Act in conflict with the
mandates of the Fair Labor Standards Act are void as a matter of
law. The Webster court held:

[A] state statute is void to the extent that it actually

conflicts with the valid federal statute. A conflict

will be found . . . where the state "law stands as an

obstacle to the accomplishment and execution of the full

purposes and objectives of Congress."”
Id. at 897. The court concluded: "The Federal Fair Labor
Standards Act provides a minimum base and that states can give

greater benefits to the workers of their state." Id. at 899

(emphasis added).1

I11. THE PROVISION IN HB 115 AND SB 45 FOR ATTORNEY FEES
TO PREVAILING EMPLOYERS AND PROHIBITING AN AWARD OF
REASONABLE ATTORNEY FEES TO EMPLOYEES CONFLICTS WITH
THE FL8A AND IS VOID

Under the FLSA, an award of attorney fees to a prevailirg
employee is mandatory and there is no corresponding provision Tfor
an award to prevailing employers. 29 U.S.C. 8 216(b). In Feglev

v. Higgins. 19 F.3d 1126 (6th Cir. 1994), the court held that the

1 The court reviewed two other state cases 1in reaching this
holding: Glick v. State. 162 Mont. 82, 509 P.2d 1 (Mont. 1973),
cert, denied. 414 U.S. 856, 94 S. Ct. 158 (1973), appeal after
remand. 165 Mont. 307, 528 P.2d 686 (1974); and State v. Comfort
Cab. Inc.. 118 N.J. Super. 162, 286 A.2d 742 (1972).

TESTIVONY Of KENNETH U. LEGACKI IN OPPOSITION TO HB IS AND S8 45 » PACE 3



purpose of awarding attorney fees to prevailing employees 1is "to
insure effective access to the judicial process . . . ." Id. at
1134. An "award of attorney fees  here "encouragefs] the
vindication of congressionally identified policies and rights.""
Id. at 1135 (citing United Slate. Tile & Composition Roofers. Damp
& Waterproof Workers Ass*n. Local 307 v. G & M Roofing & Sheet
Metal Co.. 732 F.2d 495, 501 (6th Cir. 1984)). The possibility of
having to pay attorney fees furthers the objectives of the FLSA
because it "encourages employer adherence to the mandates of the
FLSA in the future." 1d.2

Providing that employers could be awarded attorney fees
would not further the purpose of the FLSA. Indeed, it would
conflict with the FLSA, because it would "chill"™ an employee®"s
desire to vindicate his or her statutory rights. Thus, valid suits
against transgressing employers would not be pursued because of the

fear of potential liability for attorney fees.

1v. PRIVATE SETTLEMENT AGREEMENTS ARE PROHIBITED BY THE FLSA

The United States Supreme Court in 1945 ruled that
private settlements are unlawful under the FLSA. In Brooklyn
Savings Bank v. O"Neil. 324 U.S. 697, 65 S. Ct. 895 (1945), the
Court voided a private employer/employee settlement in which

liquidated damages had been waived. Id. at 714. Allowing such

2 Mandatory attorney fees to ensure access to the judicial
process and vindication of congressionally identified policy and
rights was recently reaffirmed on January 23, 1995, in McKennon v.
Nashville Banner Publishing Co.. 1995 WL 20463 (U.S. Tenn.).
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private agreements would conflict with the protective purposes of

the FLSA:
To permit an employer to secure a release from the worker
who needs his wages promptly will tend to nullify the
deterrent effect which Congress plainly intended that (29
U.S.C. 8216(b)] should have.

Id. at 709-710.

This issue was more recently revisited in Lynn"s Food
Stores, 1Inc. v. United States. 679 F.2d 1350 (11th Cir. 1982). In
Lynnls Food Stores. the Eleventh Circuit held there are only two
ways to settle wage and hour claims under the FLSA: 1) supervised
settlements by the Department of Labor, and 2) court supervised
settlements. Id. at 1352-53. This is because employers have more
power than employees. Without some kind of supervised settlement
provision, there will be a higher possibility of extortionate or
coerced settlement agreements. Id.

The Lynn®s Food Stores case provided ample evidence of
why settlements must be supervised. The employer entered into
private settlements with its employees paying one-tenth what was
owed. Some employees spoke no English and they were told by the
employer that they were entitled to nothing. Id. at 1354.

The prohibition on private settlement agreements under
the FLSA was discussed most recently by the court in Walton v.
United Consumers Club. 1Inc.. 786 F.2d 303 (7th Cir. 1986). There
the court reasoned that private settlements are prohibited because
the FLSA prohibits negotiating wages below the federal minimum.
The court therefore concluded:

Once the [FLSA] makes it impossible to agree on the
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amount of pay, it is necessary to ban private settlements
of disputes about pay. Otherwise the parties* ability to
settle disputes would allow them to establish sub-minimum
wages. Courts therefore have refused to enforce wholly
private settlements.

Id. at 306.

The provision inAlaska law for private settlement
agreements would frustrate the purposes of the FLSA. It would give
employers the power to coerce settlement agreements. Employees
with few resources would be at a decided disadvantage. Thus, the
provision in the proposed legislation for private settlement
agreements is at odds with the FLSA and therefore is void. What"s

more, if Alaska employers rely on a private settlement provision,
they may find themselves exposed to further liability under the
FLSA whenthe employee brings suit to void thesettlement agreement
under the holdings of Lynn® Food Stores and Walton. From the
employers®™ perspective, it would make sense to have the settlement

supervised from the beginning.

V. CONCLUSION

The Alaska Wage and Hour Act has been in existence since
1959. It is based on the Fair Labor Standards Act. It gives
greater rights to employees than the Fair Labor Standards Act
because of the abuses that were well-known at the time of statehood
that occurred here in Alaska. In 1959, there was .cuse for any
employer not to follow the mandates of the Fair Labor Standards
Act, and now, 1in 1995, there is no excuse for any employer not to

follow the mandates of the Wage and Hour Act.
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The enactment of this proposed legislation will encourage
employers to violate the Wage and Hour Act in order to get a
competitive advantage against those employers who are complying
with the mandates of the Act and treating their employees with
dignity and respect. For those employers who do not follow the
Act, they will gain a competitive advantage by using as capital the
wages not paid until such time as they are caught. Hodgson v.
Wheaton Glass Co.. 446 F.2d 527, 535 (3rd Cir. 1971); Martin v.
Tango"s Restaurant. 1Inc.. 969 F.2d 1319, 1324 (1st Cir. 1992).

There is ample case authority which indicate that these
bills proposed by the Legislature are contrary to the mandates of
the Fair Labor Standards Act and will be deemed void as a matter of

law.
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THE FAIR LABOR STANDARDS ACT OF 1938, AS AMENDED1

(29USC. 201, et scq)

‘This publication contains the original text of the Fair Labor Standards Act of 1938 as set forth in 52 Stat. 1060, revised
to reflect the changes effected by the amendments listed in this footnote, which may be found in official text at the cited
pages of the Statutes at Large.
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The Act of August 9, 1939

Section 404 of Reorganization Plan No. Il of 1939
Sections 3(c)-3(f) of the Act of .Time 26, 1940

The Act of October 29, 1941

Reorganization Plan No. 2 of 1946
The Portal-to-Portal Act of 1947

The Act of July 20, 1949

The Fair Labor Standards Amendments of 1949
Reorganization Plan No. 60f 1950
The Fair Labor Standards Amendments of 1955

The American Samoa Labor Standards Amendments of 1956

The Act of August 30, 1957
The Act of August 25, 1958
Section 22 of tﬂ

The Act of July 12 1960

The Fair Labor Standards Amendments of 1961

The Equal Pay Act of 1963

The Fair Labor Standards Amendments of 1966

Section 8of the Department of Transportation Act

The Act of September 11, 1967, amending Title 5 of the U.S.C.
Section 906 of the Education Amendments of 1972

The Fair Labor Standards Amendments of 1974

The Fair Labor Standards Amendments of 1977

Section 1225 of the Panama Canal Act of 1979

The Fair Labor Standards Amendments of 1985

The Act of October 16, 1986

The Fair Labor Standards .Amendmentsof 1989

e Act of August 28, 1958

Omnibus Budget Reconciliation Act of 1990

The ActofNovember 15,1990

53 Stat. 1266
53 Stat. 1436

54 Stat. 615
55 Stat. 756
60 Stat. 1095
61 Stat. 84
63 Stat. 446
63 Stat. 910
64 Stat. 1263
69 Stat. 71l
70 Stat. 1118
71 Stat. 514
12 Stat. 844
12 Stat. 948
74 Stat. 417
75 Stat. 65
17 Stat. 56
80 Stilt. 830
80 Stat. 931
81 Stat. 22
86 Stat. 235
8 Stat. 55
91 Stat. 1245
93 Stat. 468
99 Stat. 787

100 Stat. 1229
103 Stat. 938
104 Stat. 1388-29
104 Stat. 2871

The original text of the Fail' Labor Standards Act of 1938, as revised by the amendments through 1960, is set in the “ Cen-
tury” typeface. Added or amended language as enacted by subsequent amendments is represented by several different

typefaces as follows:
Amendment*
Pre-1961
1961
1966
1972
1974
1977
1985
19%
1989
1990
1990

Typcfaci; Used
Century Light
Century Boldface
Century Light Italics
Century Boldface Italics
Century Boldface Italics
Helvetica Light
Helwetica Boldface
Helvetica Italics

Helvetica Boldface Italics
Helvetica Boldface Italics
Helvetica Boldface talics

Public Luxe

87-30
§9-601
92-318
93-259
95-151
9150
99-486

101-157
101-508
101-583

Date Enacted

5/5/61
9/23/66
6/23/72
418/74
1/
11/13/85
10/16/86
11/17/89
11/590
11/15/0

Statute Citation

75 Stat. 65

S0 Stat. 830

86 Stat. 235 at 375
88 Stat. 55

91 Stat. 1245

PO Stat. 787

100 Stat. 1229
103 Stat 938
104 Stat 138829
104 Stat 2871

In cases where annual changes are to be made in provisions, as in the case of the gradual phase-out of exemptions, the
changes are shown immediately following the provision to wliich they apply and are inclosed in brackets.
The footnotes in this revision show where prior changes have been made and refer to the specific amendments relied upon

so that a comparison may be made with the official text.

This revised text has been approved by the Office of the Solicitor, U.S. Department of Labor.



FAIR LABOR STANDARDS ACT OF 1938, AS AMENDED
(29 US.C. 201, et scq)

To provide for the establishment offair labor standards in
employments in and affecting interstate commerce, and
for other purposes.

Be it enacted by the Senate and House o fRepresentatives of
the United States ofAmerica, in Congress assembled, That
this Act may be cited as the "Fair Labor Standards Act of
1938."

Finding and Declaration of Policy

Sec. 2 (a) The Congress hereby finds that the exis-
tence, in industries engaged in commerce or in the pro-
duction of goods for commerce, of labor conditions
detrimental to the maintenance of the minimum standard

f living necessary for health, efficiency, and general
"veil-being of workers (1) causes commerce and the chan-
nels and instrumentalities of commerce to be used to
spread and Eerpetuate such labor conditions among the
workers of the several States; (2) burdens commerce and
the free flow of goods in commerce; (3) constitutes an un-
fair method of competition in commerce; (4) leads to labor
disputes burdening and obstructing commerce and the
free flow of goods in commerce; and (5) interferes with
the orderly and fair marketing of goods in commerce. The
Congress further finds that the employment ofpersons
in domestic service in households affects commerce.

(b) It is hereby declared to be the policy of this Act,

through the exercise by Congress of its power to requlate
commerce among the several States and with foreign na-
tions, to correct and as rapidly as practicable to eliminate
the conditions above referred to in such industries
without substantially curtailing employment or earning
power.2

Definitions

Sec. 3. As used in this Act—

(@) “Person" means an individual, partnership, associa-
tion, corporation, business trust, legal representative, or
any organized g oup of persons.

(b) *Commerce" means trade, commerce, trans-
portation, transmission, or communication among the
several States or between any State and any place out-
side thereof.3

(c) "State” means any State of the United States or the

1As amended hy beotion 20f the Fair tabor Standards Amendmort» of 190

District of Columbia or any Territory or possession of the
United States.

(d)  “Employer” includes any person acting directly or
indirectly in the interest of an employer in relation to an
employee and includes a public agency,4 but does not
include any labor organization (other iban when acting
as an employer) or anyone acting in the capacity of officer
or agent of such labor organization.

(eXV Except as provided in paragraphs (2), (3), and
(4), the term “employee” means any individual employed
by an employer.

(2) In the case ofan individual employed by a public
ageticy, such term means—

(A) any individual employed by
ernment of the United States—

(i) as a civilian in the military departments (as
defined in section 102 of title 5, United States
Code),

(i) in any executive agency (as defined in section
105 ofsuch title),

(iii) in any unit f the legislative or judicial
branch of the Government which has positions in
the competitive service,

(iv) in a nonappropriated fund instrumentality
under thejurisdiction of the Armed Forces, or

(v) in the Library of Congress;

(B) any individual employed by the United States

Postal Service or the Postal Rate Commission; and

(C) any individual employed by a State, political
subdivision of a State, or an interstate governmental
agency, other than such an individual—

(i) who is not subject to the civil service laws of
the State, political subdivision, or agency which
employs him; and

(if) who—

()  holds a public elective office of that Slate,
political subdivision, or agency,

(ID is selected by the holder ofsuch an office to
be a member of his personal staff,

(IP) is appointed by such an officeholder to
serve on a policymaking level,

(1v)
ficeholder with respect to the constitutional or
legal powers of his office, or
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Sec. 3(€)(2)(V)

(V)4 Is an employee in the legislative branch
or legislative body of that State, political sub-
division, or agency and is not employed by the
legislative library of such State, political sub-
division, or agency.

(3) Forpurposes ofsubsection (u), such term does not
include any individual employed by an employer engag-
ed in agriculture if such individual is the parent,
spouse, child, or other member of the employer’s im-
mediate family.5

@= (A) The term “employee” does not include any
individual who volunteers to perform services for a
public agency which is a State, a political subdivision
of a State, or an interstate government agency, if—

(i) the individual receives no compensation or is
paid expenses, reasonable benefits, or a nominal
fee to perform the services for which the in-
dividual volunteered; and

(i) such services are not the same type of ser-
vices which the individual is employed to perform
for such public agency.

(B) An employee of a public agency which is a

State, political subdivision of a State, or an in-
terstate governmental agency may volunteer to per-
form services for any other State, political subdivi-
sion, or interstate governmental agency, including a
State, political subdivision or agency with which the
employing State, political subdivision, or agency
has a mutual aid agreement.

(f) “ Agriculture” includes farming in all its branches and
among other things includes the cultivation and tillage of
the soil, dairying, the production, cultivation, growing, and
harvesting of any agricultural or horticultural commodities
(including commodities defined as a?ricultural com-
modities in section 15(g) of the Agricultural Marketing
Act, as amended), the raising of livestock, bees, fur-
Itearing animals, or poultry, and any practices (including
any forestry or lumbering operations) performed by a
farmer oron a farm asan incident to or in conjunction with
such farming operations, including preparation for
market, delivery to storage or to market or to carriers for
transportation to market.

(9) "Employ” includes to suffer or permit to work.
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(h) "Industry" means a trade, business, industry, or
other activity, or branch or group thereof, in wWhich in-
dividuals are gainfully employed.

(i) “Goods" means goods (including ships and marine

equipment), wares, products, commodities, merchandise,
or articles or subjects of commerce of any character, or
any part or ingredient thereof, but does not include goods
after their delivery into the actual physical possession of
the ultimate consumer thereof other than a producer,
manufacturer, or processor thereof.
() “Produced” means produced, manufactured, mined,
handled, or in any other manner worked on in any State;
and for the purposes of this Act an employee shall be
deemed to have heen engaged in the production ofgoods if
such employee was employed in producing, manufactur-
ing, mining, handling, transporting, or in any other man-
ner working on such goods, or in any closely related pro-
cess or occupation directly essential to the production
thereof, in any State.®

Oc)“ Sale" or “sell” includes any sale, exchange, contract
to sell, consignment for sale, shipment for sale, or other
disposition.

0) “Oppressive child labor” means a condition of employ-
ment under which (1) any employee under the age of six-
teen years is employed by an employer (other than a
parentor a person standing in place of a parent employing
his own child or a child in his custodK under the age of six-
teen years in an occupation other than manufacturing or
mining or an occupation found bz the Secretary of Labor
to be particularly hazardous or the employment of
children between the ages of sixteen and eighteen years or
detrimental to their health or well-being) in any occupa-
tion,7or (2 any employee between the ages of sixteen and
eighteen Kears is employed by an employer in any occupa-
tion which the Secretary of Labor8shall find and by order
declare to be particularly hazardous for the employment of
children between such ages or detrimental to their health
or well-being; but oppressive child labor shall not be deem-
ed to exist by virtue of the employment in any occupation
of any person with respect to whom the employer shall
have on file an unexpired certificate issued and held pur-
suant to regulations of the Secretary of Labor9certifying
that such person is above the oppressive child labor age,
The Secretary of Labor10shall provide by regulation or by
order that the employment of employees between the ages
of fourteen and sixteen years in occupations other than
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Sec. 3(1)

manufacturing and mining shall not be deemed to con-
stitute oppressive child labor if and to the extent that the
Secretary of LaborZldetermines that such employment is
confined to periods which will not interfere with their
schooling and to conditions which will not interfere with
their health and well-being.

(m) *Wage" paid to any employee includes the
reasonable cost, as determined by the Secretary of
Labor,22to the employer of furnishing such employee with
board, lodging, or other facilities, if such board, lodging, or
other facilities are customarily furnished by such employer
to his employees: Provided, That the cost of board, lodg-
ing or other facilities shall not be included as a part of
the wage paid to any employee to the extent it is exclud-
ed therefrom under the terms of a bona fide collective-
bargaining agreement applicable to the particular
employee: Provided further, That the Secretary is
authorized to determine the fair value of such board,
lodging, or other facilities for defined classes of
employees and in defined areas, based on average cost
to the employer or to groups of employers similarly
situated, or average value to groups of employees, or
other appropriate measures of fair value. Such evalua-
tions, where applicable and pertinent, shall be used in
lieu of actual measure of cost in determining the wage
paid to any employee. In determining the wage ofa tipped
employee, the amount paid such employee by his employer
shall be deemed to be increased on account of tips by an
amount determined by the employer, but not by an amount
in excess of (1) 45 percent of the gpplicable minimum
wage rate during the year beginning April 1,1990, and
@ 50 percent of the gpplicable wage rate after March
31, 1991,Usexcept that the amount of the increase on ac-
count oftips determined by the employer may not exceed the
value oftips actually received by the employee. The previous
sentence shall not apply with respect to any tipped employee
unless (1) such employee has beeninformed by the employer
ofthe provisions ofthis subsection, and (2) all tips received
by such employee have beenretained by the employee, except
that this subsecticm shall not be comstrued to prohibit the
pooling of tips among employees who customarily and
re uIarIy receive t|F

? n) “Resale” shall notinclude the sale of goods to be used
in residential or farm bquma construction, repair, or
maintenance: Provided, That the sale is recognized as a
bona fide retail sale in the industry.13
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(0) Hours worked.—In determining for the purposes of
sections 6 and 7 the hours for which an employee is
employed, there shall be excluded any time spent in chang-
ing clothes or washing at the beginning or end of each
workday which was excluded from measured working time
during the week involved by the express terms of or by
custom or practice under a hona fide collective-bargaining
agreement applicable to the particular employee.1l

(p) “American vessel” includes any vessel which is
documented or numbered under the laws of the United
States.

(q) “ Secretary” means the Secretary of Labor.

(n (1) “Enterprise” means the related activities per-
formed (either through unified operation or common
control)by any person or persons for a common business
purpose, and includes all such activities whether per-
formed in one or more establishments or by one or more
corporate or other organizational units including
departments of an establishment operated through leas-
ing arrangements, but shall not include the related ac-
tivities performed for such enterprise by an indepen-
dent contractor. Within the meaning of this subsection,
a retail or service establishment which is under in-
dependent ownership shall not be deemed to be so
operated or controlled as to be other than a separate
and distinct enterprise by reason of any arrangement,
which includes, but is not necessarily limited to, an
agreement,

(A that it will sell, or sell only, certain goods
specified by a particular manufacturer, distributor,
or advertiser, or

(B) that it will join with other such establishments
in the same industry for the purpose of collective pur-
chasing, or

(C) that it will have the exclusive right to sell the
goods or use the brand name of a manufacturer,
distributor, or advertiser within a specified area, or
by reason of the fact that it occupies premises leased
to it by a person who also leases premises to other
retail or service establishments.

(@ For purposes of paragraph (2), the activities per-
formed by any person or persons—

(A) ~ in connection with the operation ofa hosL)ital, an
institution primarily engaged in the care ofthe sick, the
aged, the mentally ill or defective who reside on the
premises of such institution, a school for mentally or
physically handicapped or gifted children, a
preschool, “elementary or secondary school, or an in-
stitution ofhigher education (regardless o fwhetheror not
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Sec. 3(r(2)(A)

such hospital, institution, or school is operatedfor profit

or notfo>' profit), or

(B) in connection with the operation ofa street, subur-
ban or interurban electric railway, or local trolley r<
motorfnis carrier, if the rates and services of such
railway or carrier are subject to regidation by a state or
local agency (regardless ofwhetheror not suchrailway or
carrier is public or private or operatedfor profit or not
for profit, or

(©) in connection with the activities of a public
agency, shall be deemed to be activities performedfor' a
business purpose.

(5)(1) “Eterprise engaged in commerce orin thepro-
duction of goods for commerce" means an enterprise
thaet—

(A has employees engaged in commerce orin
the production of goods for commerce, or thet has
employees handling, selling or otherwise working
on goods or materials that have been moved in or
produced for commerce by any person; and

(I)  "Tipped, employee” means any employee engaged in an
occupation in which he customarily and. regularly receives
more than $30 a month in tips.77

iu) "Man-day” means any day during which an employee
performs any agricultural laborfor not less than one hour.

(v) "Elementary school" means a day or residential
school which provides elementary education, as determined
under State law.

(w) "Secondary school” means a day or residential school
which provides secondary education, as determined under
State law.

(x) “Public agency” means the Government of the
United States; the government of a State or political
subdivision thereof; any agency ofthe United States (in-
cluding the United States Postal Service and Postal
Rate Commission), a State, or apolitical subdivision of
a State, or any interstate governmental agency.

AdministrationB
Sec. 4. (a) There is hereby created in the Department of

(i)  is an enterprise whose annual gross volume ofLabor a Wage and Hour Division which shall be under the

sales made or business done is not less then
$500,000 (exclusive of excise taves atthe retzl leel
thet are separately stated), b

(B) is engaged In the operation of ahospital, anin-
stitution primarily engaged in the care of the sick
the aged, or the mentally ill or defective who reside
on the premises of such institution, a school for
mentally or physically handicapped or gifted
children, a preschool, elementary or secondary
school, or an institution of higher education
(regardless of whether or not such hospital, institu-
tion, or school is public or private or operated for
profit or not forprofit), or

(©) is an ectivity of apublic agency.

@ Any establishment thet has as its only regular

employees tre owner thereof or the parent, spouse,
child orothermember of the immediate farily of such
owner sall not be considered 1t be an etterprise
engaged in commerce or in the production of goods
for commerce or a part of such an enterprise The
sales of such an establishment sall not be included
for the purpose of determining the amual gross
volure of sales of any enterprise for the purpose of
this subsection.
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direction of an Administrator, to be known as the Ad-
ministrator of the Wage and Hour Division (in this Act
referred to as the “Administrator”). The Administrator
shall be appointed by the President, by and with the advice
and consent of the Senate, and shall receive compensation
at the rate of $ 19a year.
Excerpts From Reorganization Plan No. 6 o 1950,
64 Stat 1263
"Except as otherwise provided [with respect to hear-
ing examiners|, there are hereby transferred to the
Secretary' of Labor all functions of all other officers of
the Departmentof Labor and all functions of all agencies
and employees of such Department * * *, The Secretary
of Labor may from time to time make such provisions as
he shall deem appropriate authorizing the performance
by any other officer, or by any agency or employee, of
the Department of Labor of any function of the
Secretary, including any function transferred to the
Secretary by the provisions of this reorganization plan."
(b)  The Secretary of Labor2may, subject to the civil ser-
vice laws, appoint such employees as he deems necessary
to carry out his functions and duties under this Act and
shall fix their compensation in accordance with the
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Sue. 4(b)

Classification Act of 194921 as amended. The Secretary2
may establish and utilize such regional, local, or other
agencies, and utilize such voluntary and uncompensated
services, as may from time to time be needed. Attorneys
appointed under this section may appear for and represent
the Secretary23in any litigation, but all such litigation shall
be subject to the direction and control of the Attorney
General. In the appointment, selection, classification, and
promotion of officers and employees of the Secretary 2o
political test or qualification shall be permitted or given
consideration, but all such appointments and promotions
shall be given and made on the basis of merit and efficien-

cy.
y(c) The principal office of the Secretary&shall be in the

District of Columbia, but he or his duly authorized
r?presentative may exercise any or all of his powers in any
place.

(dyi/The SecretaryZBshall submit annually in January a
report to the Congress covering his activities for the
preceding year and including such information, data, and
recommendations for further legislation in connection with
the matters covered by this Act as he may find advisable.
Such report shall contain an evaluation and appraisal by
the Secretary of the minimum wages and overtime
coverage established by this Act, together with his recom-
mendations to the Congress. In making such evaluation
and appraisal, the Secretary shall take into consideration
any changes which may have occurred in the cost of living
and in productivity and the level of wages in manufactur-
ing, the ability of employers to absorb wage increases, and
such other factors as he may deem pertinent.2 Such
report shall also include a summary of the special cer-
tificates issued under section 14(b).

(3)  The Secretary shall conduct a continuing study on
means to prevent curtailment of employment oppor-
tunities for manpower groups which have had
historically high incidences of unemployment (such as
disadvantaged minorities, youth, elderly, and such
other groups as the Secretary may designate). The first
report of the results of such study shall be transmitted
to the Congress not later than one year after the effec-
tive date of the Fair Labor Standards Amendments of
1974. Subsequent reports on such study shall be
transmitted to the Congress at two-year intervals after
such effective date. Each such report shall include sug-
gestions respecting the Secretary’s authority under sec-
tion 14 ofthis Act.

(©  Whenever the Secretary has reason to believe that

in any industry under this Act the competition of
foreign producers in United States markets or in
markets abroad, or both, has resulted, or is likely to
result, in increased unemployment in the United States,
he shall undertake an investigation to gain full informa-
tion with respect to the matter. If he determines such
increased unemployment has in fact resulted, or is in
fact likely to result, from such competition, he shall
make a full and complete report of his findings and
determinations to the President and to the Congress:
Provided, That he may also include in such report infor-
mation on the increased employment resulting from ad-
ditional exports in any industry under this Act as he
may determine to be pertinent to such report.

()  The Secretary is authorised to enter into an agree-

ment with the Librarian of Congress with respect to in-
dividuals employed in the Library of Congress lo pro-
vide for the carrying out of the Secretary’ functions

2 The Secretary shall conduct studies on the under this Act with respect to such individuals. Not-

justification or lack thereof for each of the special ex-
emptions set forth in section 13 ofthis Act, and the ex-
tent to which such exemptions apply to employees of
establishments described in subsection (g) of such sec-
tion and the economic effects ofthe application ofsuch
exemptions to such employees. The Secretary shall sub-
mit a reportofhis findings and recommendations to the
Congress with respect to the studies conducted under
this paragraph not later than January 1, 1976.

*I I .
' AT a{ggprggt% %secnon 1% of the Act of October 20 194 ((id Stat. 972,
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withstanding any other provision of this Act. or any
other law, the Civil Service Commission28B is
authorized to administer the provisions ofthis Act with
respect to any individual employed by the United States
(other than an individual employed in the Library of
Congress, United States Postal Service, Postal Rate
Commission, or the Tennessee Valley Authority).
Nothing in this subsection shall be construed to affect
the right of an employee to bring an action for unpaid
minimum wages, or unpaid overtime compensation, and
liquidated damages under section 16(b) ofthis .let.
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Sec. 5(a)

Special Industiy Committees for American Samoa

SEC. 5.2(a) The Secretary of Laixir3dshall as soon as
practicable appoint a special industry committee to recom-
mend the minimum rate or rates of wages to be paid under
section 6to employees in American Samoa3lengaged in
commerce or in the production of goods for commerce or
enployed in any enterprise engaged in conmerce or in
the production of goods for comrerce or the
Secretary@may appoint separate industry committees to
recommend the minimum rate or rates of wages to be paid
under section a to employees therein engaged in commerce
orin the production ofgoods for commerce or enployedin
any enterprise engaged in comrerce or in the produc-
tion of goods for conmrerce in particular industries. An
industry committee appointed under this subsection shall
be composed of residents of American Samoa where the
employees with respect to whom such committee was ap-
pointed are employed and residents of the United States
outside of American Samoa. In determining the minimum
rate or rates of wages to be paid, and in determining
classifications, such industry committees3shall be subject
to the provisions of section 8

(b) An industry committee shall be appointed by the
Secretary3without any regard to any other provisions of
law regarding the appointment and compensation of
employees of the United States. It shall include a number
of disinterested persons representing the public, one of
whom the Secretary3shall designate as chairman, a like
number of persons representing employees in the industry,
and a like number representing employers in the industry.
In the appointment of the persons representing each
group, the Secretary® shall give due regard to the
geographical regions in which the industry is carried on.

(c) Two-thirds of the members of ar. industry committee
shall constitute a quorum, and the decision of the commit-
tee shall require a vote of not less than a majority of all its
members. Members of an industry committee shall receive
as compensation for their services a reasonable per diem,
which the Secretary¥ shall by rules and regulations
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prescribe, for each day actually spent in the work of the

committee, and shall in addition be reimbursed for their

necessary traveling and other expenses. The Secretary®
shall furnish the committee with adequate legal,

stenographic, clerical, and other assistance, and shall by

rules and regulations prescribe the procedure to be follow-
ed by the committee.

(d)  The Secretary3shall submit to an industry commit-
tee from time to time such data as he may have available
on the matters referred to it, and shall cause to be brought
before it in connection with such matters any witnesses
whom he deems material. An industry committee may
summon other witnesses or call upon the Secretary4Dto
furnish additional information to aid it in its deliberations.

MninumWages

Sec. 6 (a% Every employer shall pay to each of his
employees who inany workweek is engaged in commerce
orin the production of goods for commerce, or is employed
in an enterprise engaged in commerce or in the production
ofgoodsfor commerce, wages at thefollowing rates:

(D) exoept as otherwise provided in this section, not
less than $3.35 an hour during the period ending March
31, 1990, not less then $3.80 an hour during the year
beginning April 1,1990, and not less than $4.25 an hour
after March 31, 1991r1l

(2) if such employee is a home waorker in Puerto Rico or
the Virgin Islands, not less than the minimum piece rate
prescribed by regulatlon ororder; or, if no such minimum
piece rate is in effect, any piece rate adopted bY such
employer which shall y|e|d to the proportion or class of
employees prescribed by regulation or order, not less than
the applicable minimum hourly wage rate. Such minimum
piece rates or employer piece rates shall be commensurate
with, and shall be paid in lieu of, the minimum hourly wage
rate applicable under the provisions of this section. The
Secretary of Labor,Zor his authorized representative,
shall have power to make such regulations or orders as are
necessary or appropriate to carry out any of the provisions
of this paragraph, including the power without limiting the
generality of the foregoing, to define any operation or oc-
cupation which is performed by such home work
employees in Puerto Rico or the Virgin Islands; to
establish minimum piece rates for any operation or occupa-
tion so defined; to prescribe the method and procedure for
ascertaining and promulgating minimum piece rates; to
prescribe standards for employer piece rates, including the

|
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Sec. 6(a)(2) 7

proportion or class of employees who shall receive not less
than the minimum hourly wage rate; to define the term
“home worker"; and to prescribe the conditions under
which employers, agents, contractors, and subcontractors
shall cause goods to be produced by home workers;8

(3 if such employee is employed in American Samoa,
in lieu of the rate or rates provided by this subsection or
subsection (b), not less than the applicable rate
established by the Secretaiy of Labor hi accordance
with recommendations of a special industry committee
or committees which he shall appoint pursuant to sec-
tions 5 and 8 The minimum wage rate thus established
shall not exceed the rate prescribed in paragraph (1) of this
subsection;4L

(it) if such employee is employed os a seaman on an
American vessel, not less than the rate which will proinde to
the employee, for the period covered by the wage payment,
wages equal to compensation at the hourly rate prescribed
by paragraph (t) ofthis subsectionfor ail hours during such
period when he was actually on duty (including periods
aboard ship when the employee was on watch or was, at the
direction ofa superior officer, performing work or standing
by, but not including off-duty periods which are provided
pursuant to the employment agreement); or

(5) if such employee is employed in agriculture, not
less than the minimum wage rate in effect under

paragraph (1) after December 31, 1977.

(b) Every employer shall pay to each of his employees
(other than an employee to whom subsection (a)(5) applies)
who in any workiveek is engaged in commerce or in thepro-
duction otgoodsfor commerce, or is employed in an enter-
prise engaged in commerce or in the production ofgoodsfor
commerce, and who in such workweek is brought within the
Burview ofthis section by the amendments made to this Act

ytheFair LaborStandards Amendments 01966, title IX
of the Education Amendments of 1972, or the Fair
Labor Standards Amendments of 1074, wages at the
following rate; Effective after December 31, 1977, not less
than the minimum wage rate in effect under subsection

OX1).

(C%ZEU) The rate or rates provided by subsection
@@ sall be gplicable In the case of any enployee
In Puerto Rico who is employed by—

(A the United States,
B an establishment thet is a hotel, motel or

restaurant

on e Act of
Qa|rL or a%m ﬁzng tss%ctlon 3%%%
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(© any other retal or senvice establishment thet
employs such employee primarily in connection
with the preparation or offering of food or beverages
for human consumption, either on the premises, or
by such services as catering, banquet, box lunch, or
curb or counter service, 1o the public, t employees,
or to members or guests of members of clubs, or

(D) any other industry in which the average hourly
weage is greater than or equal 1 $4.65 an hour.

@ Inthecase of anyemployee in Puerto Rico who is

employed in an industry in which the average hourly
wage is not less than $4.00 but not more then $4.64,
the minimum wage rate gplicable to such employee
gall be increased on April 1, 1990, and each April 1
thereafter through April 1, 1994, by equal amounts
(rounded to the nearest 5 cents) so thet the highest
minimum wage rate prescribed in subsection @)(0)
shall apply on April 1, 1994

© Inthecase of an employee in Puerto Rico who is

employed in an industry in which the average hourly
wage is less then $400, exoept as provided in
paragraph (4), the minimum wage rate gyplicable ©
such employee shall be increased on April 1,1990, and
each April 1 thereafter through April 1,1995, by equal
amounts (rounded to the nearest 5 cents) so thet the
highest minimum wage rate prescribed in subsection
@A gall apply on April 1, 1995,

@ In the case of ay enployee of the Com-
mornwealth of Puerto Rico, or anunicipality or other
govermrental entity of the Commonwealth, in which
the average hourly wage is less then $4.00 an hour and
who was brought under the coverage of this section
pursuant to an amendment made by the Fair Labor
Standards Amendments of 1985 (Public Law 99150),
the minimum wage rate goplicable to such enployee
gall be increased on April 1, 1990, and each April 1
thereafter through April 1, 1996, by equal amounts
(rounded to the nearest 5 cents) so tret the highest
minimum wage rate prescribed in subsection (@)(Q)
shall gply on April 1, 1996.

(d'D () No employer having employees subject
to any provisions of this section shall discriminate,
within any establishment in which such employees
are employed, between employees on the basis of
sex by paying wages to employees in such
establishment at a rate less than the rate at which
he pays wages to employees of the opposite sex in
such establishment for equal work on jobs the per-
formance of which requires equal skill, effort, and

%o Subsection ed by Equal P Ac of 1963 77Stat. 6o(effective. on.mdafter June 11,
]Sﬁiexcept?org?ndl%yee co%ered c0 ectlve rgr%na}nga eemenr*olrn certain cases>



Sec. 6(d)(1)

responsibility, and which are performed under
similar working conditions, except where such
payment is made pursuant to (i) a seniority system;
(i) a merit system; (iii) a system which measures
earnings by quantity or quality of production; or
(iv) a differential based QL any other factor other
than sex: Provided, That an employer who is pay-
ing a wage rate differential in violation of this
subsection shall not, in order to comply with the
provisions of this subsection, reduce the wage rate
of any employee.

(2) No labor organization, or its agents,
representing employees of an employer having
employees subject to any provisions of this section
shall cause or attempt to cause such an employer
to discriminate against an employee in violation of
paragraph (1) of this subsection.

(3) For purposes of administration and enforce-
ment, any amounts owing to any employee which
have been withheld in violation of this subsection
shall be deemed to be unpaid minimum wages or
unpaid overtime comﬁensation under this Act.

(4) As used in this subsection, the term "labor
organization" means any organization of any kind,
or any agency or employee representation commit-
tee or plan, in which employees participate and
which exists for the purpose, in whole or in part, of
dealing with employers concerning grievances,
labor disputes, wages, rates of pay, hours of
employment, or conditions of work.

(e)(1) Notwithstanding the provision ofsection 13 ofthis
Act (except subsections (a)(1) and () thereof, every employer
providing any contract services Ssther than linen supply
sendees) under a contract with the United States or any
subcontract thereunder shall pay to each of his employees
whose rate of pay is not governed by the Sendee Contract
Act 0f1965 (1)1 U.S.C. 351-357) or to whom subsection (a)(1)
of this section is not applicable, wages at rates not less than
the rates providedfor in subsection (b) ofthis section.

(2)  Notwithstanding the provisions of section 13 of this

Act (except subsections (a)(1) and (I) thereof) and the provi-
sions ofthe Contract Act 011965, every employerin
an establishment providing linen supply services to the
United States under a contract with the United States or
any subcontract thereunder shall pay to each of his
employees in such establishment wages at rates not less than
those prescribed in subsection (b), except that ifmore than 50
I>er centum ofthe gross annual dollar volume ofsales made
or business done by such establishment is derivedfrom pro-
viding such Imen supply services under any such contracts
or subcontracts, such employer shall pay to each of his
employees in such establishment wages at rates not less than

those prescribed in subsection (a)(1) of this section.
(0 Any employee—

(1) who in any workweek is employed in domestic
service in'a household shall be paid wages at a rate
not less than the wage rate in effect under section 6(b)
unless such employee’s compensation forsuch service
would not because of section 209(g) of the Social
Security Act constitute wages for the purposes oftitle
Il ofsuch Act, or

(2) who in any workweek—

(A) is employed in domestic service in one or more
households, und
(B) is so employed for more than 8 hours in the
aggregate,
shall be paid wages for such employment in such
workweek at a rate not less than the wage rate in ef-
fect under section 6(b).
Maximum Hours

Sec. 7.47% (aXI) Except as otherwise provided in this
section, no employer shall employ any of his employees
who in any workweek is engaged in commerce or in the
production of goods for commerce, or is employed in an
enterprise engaged in commerce or in the production of
goods for commerce, for a workweek longer than forty
hours unless such employee receives compensation for his
employment in excess of the hours above specified at a rate
not less than one and one-half times the reqular rate at
which he is employed.

(2)  Noemployershall employ any ofhis employees who in
any workweek is engaged in commerce or in the production
of goods for commerce, or is employed in an enterpiise
engaged in commerce or in the production ofgoodsfor com-
merce, and who in such workweeks is brought within the
purview of this subsection by the amendments made to this
Act by the Fair Labor Standards Amendments of1966—

(A)for a ivorbveek longer thanforty-four hours during
thefirst yearfrom the effective date of the Fair Labor

Standards Amendments of 1966,

(B)for a workweek longer thanforty-two hours during
the second yearfrom such date, or
(C)J'ora workweek longer thanforty hours after the ex-
piration of the second yearfrom such date,
unless such employee receives compensationfor his employ-
ment in excess ofthe hours above specified at a rale not less
than one and one-halftimes the reqular rate at which he is

loyed.
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Sec. 7(b) 9

(b)
section (a) by employing any employee for a workweek in
excess of that specified in such subsection without paying
the compensation for overtime employment prescribed
therein it such employee is so employed—

*(1) in pursuance of an agreement, made as a result of
collective bargaining by representatives of employees
certified as hona fide by the National Labor Relations
Board, which provides that no employee shall be
employed more than one thousand and forty hours dur-
ing any period of twenty-six consecutive weeks, or

'(2In pursuance of an agreement, made as a result of
collective bargaining by representatives of employees
certified as bona fide by the National Labor Relations
Board which provides that during a specified period of
fifty-two consecutive weeks the employee shall be

emploKed not more than two thousand two hundred and
forty nours and shall be guaranteed not less than one
thousand eight hundred and forty hours (or not less than
forty-six weeks at the normal number of hours worked
per week, but not less than thirty hours per week) and
not more than two thousand and eighty hours of employ-
ment for which he shall receive compensation for all
hours guaranteed or worked at rates not less than those
applicable under the agreement to the work performed
and for all hours in excess of the guaranty which are also
in excess of the maximum workweek applicable to
such employee under subsection (a) 0r two thousand
and eighty in such period at rates not less than one and
one-half times the regular rate at which he is employed;
or

(3fBby an independently mvned and controlled local
enterprise (including an enterprise with more than one
bulk storage establishment) engaged in the wholesale or
bulk distribution ofpetroleum products if—

(A) the annualgross volume ofsales ofsuch entei'prise
is less than $1,000,000 exclusive ofexcise taxes,

(B) more than 75 per centum ofsuch enlei’ pnse’s an-
nual dollar volume ofsales is made within the State in
which, such enterprise is located, and

(C) not more than 25 per centum ofthe annual dollar
volume ofsales of such enterpiise is to customers who
are ?ngaged in the bulk distribution ofsuch productsfor
resale,

and such employee receives compensationfor employment
in excess offorty hours in any workweek at a rate not less
than one and one-halftimes the minimum wage rate ap-
plicable to him under section 6,

¢ 'Jh »fthe Al aborS@[n tants A| |lrr ntso ||n nu It this prowson
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No employer shall be d.emed to have violated sub-

and if such employee receives compensation for employ-
ment in excess of twelve hours in any workday, or for
employment in excess of fifty-six hours in any workweek,
as the case may be, at a rate not less than one and one-half
times the regular rate at which he is employed.

(c) * * * (Repealed)

[Note: Section 7(c) (relating to employers employing
employees in an industry found by the Secretary lo be of
a seasonal nature) was repealed by Section 19 of the
Fair Labor Standards Amendments of 1974, effective
December 31, 1976.]

(d) * * * (Repealed)

[Note: Section 7(d) (relating to employers who do not
qualify for the exemption in subsection (c) who employ
employees in an industry found by the Secretary "(A) to
be characterized by marked annual recurring peaks of
operation * * * or (B) to be ofa seasonal nature and
engaged in the handling, packing, storing, preparing,
First processing, or canning ofany perishable agricul-
tural or horticultural commodities in their raw or
natural state *** ") was repealed by Section 19 of the
Fair Labor Standards Amendments of 1974, effective
December 31, 1976.]

"(e) As used in this section the “regular rate” at which
an employee is employed shall be deemed to include all
remuneration for employment paid to, or on behalf of, the
employee, but shall not be deemed to include—

*¥*(1) sums paid as gifts; payments in the nature of
gifts made at Christmas time or on other special occa-
sions, as a reward for service, the amounts of which are
not measured by or dependent on hours worked, produc-
tion, or efficiency;

**(2 payments made for occasional periods when no
work is performed due to vacation, holiday, illness,
failure of the employer to provide sufficient work, or
other similar cause; reasonable payments for traveling
expenses, or other expenses, incurred by an employee in
the furtherance of his employer's interests and properly
reimbursable by the employer; and other similar
payments to an employee which are not made as com-
pensation for his hours of employment;

"(3) sums paid in recognition of services performed
during a given period if either, (a) both the fact that pay-
ment s to be made and the amount of the payment are
determined at the sole discretion of the employer at or
near the end of the ]>eriod and not pursuant to any {)rior
contract, agreement, or promise causing the employee
to expect such payments regularly; or (b) the payments
are made pursuant to a bona fide profit-sharing plan or
trust or bona fide thrift or savings plan, meeting the re-
quirements of the Secretary of Labor4set forth in ap-

if St*footnote 2>



Sec. 7(e)(3)

propriate regulations which he shall issue, having due
regard among other relevant factors, to the extent to
which the amounts paid to the employee are determined
without regard to hours of work, production, or efficien-
cy; or (c) the payments are talent fees (as such talent fees
are defined and delimited by regulations of the

Secretary0) paid to performers, including announcers,

on radio and television programs;

*¥*(4) contributions irrevocably made by an emploYer
to a trustee or third person pursuant to a bona fide plan
for providing old-age, retirement, life, accident, or health
insurance or similar benefits for employees;

**(5) extra compensation provided by a premium rate
paid for certain hours worked by the emﬁloyee in any
day or workweek because such hours are hours worked
in excess of eight in a day or in excess of the maximum
workweek applicable to such employee under subsec-
tion (a) or in excess of the employee’s normal working
hours or regular working hours, as the case may be;

*(@ extra compensation provided by a premium rate
ﬁaid for work by the employee on Saturdays, Sundays,

olidays, or regular days of rest, or on the sixth or
seventh day of the workweek, where such premium rate
is not less than one and one-half times the rate establish-
ed in good faith for like work performed in nonovertime
hours on other days;@or

*(7) extra compensation provided by a premium rate
paid to the employee, in pursuance of an applicable
employment contract or collective-bargaining agree-
ment, for work outside of the hours established in good
faith by the contract or agreement as the basic, normal,
or regular workday (not exceeding eight hours) or
workweek (not exceeding the maximum workweek ap-
plicable to such employee under subsection (a)), where
such premium rate is not less than one and one-half
times the rate established in good faith by the contract or
agreement for like work performed during such workday
or workweek.@

**(3 No employer shall be deemed to have violated
subsection %a.) by employing any employee for a workweek
in excess 0T the maximum workweek applicable to such
employee under subsection (a) if such employee is
employed pursuant to a bona fide individual contract, or
pursuant to an agreement made as a result of collective
bargammg by representatives ofemployees, if the duties of
such employee necessitate irregular hours of work, and the
contract or agreement (1) specifies a reqular rate of pay

of not less than the minimum hourly rate provided in sub-
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section (@) 0I (b) of section 6 (whichever may be ap-
plicable) and compensation at not less than one and one-
half times such rate for all hours worked in excess or such
maximum Workweek, and (2 provided a weekly guaranty
of pay for not more than sixty hours based on the rates so
specified.

**(g) No employer shall be deemed to have violated
subsection (a) by employing any employee for a workweek
in excess ol the maximum workweek applicable to such
employee under such subsection if, pursuant to an agree-
ment or understanding arrived at between the employer
and the employee before performance of the work, the
amount paid to the employee for the number of hours
worked by him in such workweek in excess of the max-
imum workweek applicable to such employee under
such subsection—

(1) in the case of an employee employed at piece rates,

Is computed at piece rates not less than one and one-half

times the bona fide piece rates applicable to the same

work when performed during nonovertime hours; or
(? in the case ofan employee performing two or more
kinds of work for which different hourly or piece rates
have been established, is computed at rates not less than
one and one-half times such bona fide rates applicable to
the same work when performed during nonovertime
hours; or
(3) is computed at a rate not less than one and one-half
times the rate established by such agreement or
understanding as the basic rate to be used in computing
overtime compensation thereunder: Provided, That the
rate so established shall be authorized by regulatlon by
the Secretary of Labor@ as being substantially
equivalent to the average hourly earnings of the
employee, exclusive of overtime premiums, in the par-
ticular work over a representative period of time;
and if (i) the employee's average hourlﬁ earnings for the
workweek exclusive of payments described in paragraphs
(1) through (7) of subsection (e) are not less than the
minimum hourly rate required by applicable law, and (i ((}
extra overtime compensation is properly computed an
paid on other forms of additional pay required to be includ-
ed in computing the reqular rate.

*(h) Extra compensation paid as described in paragraphs
(5), (6), and (7) of subsection (e) shall be creditable toward
overtime compensation payable pursuant to this section.&t

() No employer shall be deemed to have violated
subsection (a) by employing any employee of a retail or
service establishment for a workweek in excess of the
applicable workweek specified therein, if (1) the

aJ o foo qumeﬂt provided liy motion 7of the Fair Labor Standards Amendments of 1940 See
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regular rate of pay of such employee is in excess of one
and one-half times the minimum hourly rate applicable
to him under section 6, and (2) more than half his com-
pensation for a representative period (not less than one
month) represents commissions on goods or services. [N
determining the -proportion of compcnsatwn representing
commission, all earnings resultingfrom the application of
a bonafide commission rate shall be deemed commissions
on goods or services without regard to whether the computed
commissions exceed the draw or guarantee.

(j) No employer engaged in the operation ofa hospital or
an establishment which is an institution primarily
engaged in the care of the sick, the aged, or the mentally
ill or defective who reside on thepremises shall be deemed
to have violated subsection (a) if, pursuant to an agreement
or understanding arrived at between the employer and
employee before performance ofthe work, a work period of
fourteen consecutive days is accepted in lieu o fthe workweek
ofseven consecutive daysfor purposes ofovertime computa-
tion and if, for his employment in excess ofeight hours in
any workday and in excess ofeighty hours in suchfourteen-
day period, the employes receives compensation at a rate
not less than one and one-half times the regular rate at
which he is employed.

(kfih No public agency shall be deemed to have
violated subsection (a) with respect to the employment
of any employee in fire protection activities or any
employee in law enforcement activities (including
security personnel in correctional institutions) if—

(1) in a work period of 28 consecutive days the
employee receives for tours of duty which in the ag-
gregate exceed the lesser of (A) 216 hours, or (B) the
average number of hours (as determined by the
Secretary pursuant to Section 6(cX3) of the Fair
Labor Standards Amendments of 1974fi6 in tours of
duty ofemployees engaged in such activities in work
periods 0f28 consecutive days in calendaryear 1975;

or
(2) in the case ofsuch an employee to whom a work

period of at least 7 but less than 28 days applies, in
his work period the employee receives for tours ofdu-
ty which in the aggregate exceed a number of hours
which bears the same ratio to the number of con-
secutive day8 in his work period as 216 hours (or if
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lower, the number ofhours referred to in clause (B) of

paragraph (1)) bears to 28 days,
compensation at a rate not less than one and one-half
times the regular rate at which he is employed

() No employer shall employ any employee in
domestic service, in one or more households for a work-
week longer than forty hours unless such employee
receives compensation for such employment in accor-
dance with subsection (a).

(m) For aperiod orperiods ofnot more than fourteen
workweeks in the aggregate in any calendar year, any
employer may employ any employee for a workweek in
excess of that specified in subsection (a) without paying
the compensation for overtime employment prescribed
in such subsection, ifsuch employee—

(1) is employed by such employer—

(A) to provide services (including stripping and
grading) necessary and incidental to the sale at
auction ofgreen leaftobacco oftype 11, 12, 13, 14,
21, 22, 23, 24, 31, 35, 36, or 37 (as such types are
defined by the Secretary ofAgriculture), or in auc-
tion sale, buying, handling, stemming, redrying,
packing, and storing ofsuch tobacco,

(B) in auction sale, buying, handling, sorting,
grading, packing, or storing green leaf tobacco of
type 32 (as such type is defined by the Secretary of
Agriculture), or

(C) in auction sale, buying, handling, stripping,
sorting, grading, sizing, packing, or stemming
prior to packing, ofperishable cigar leaftobacco of
type 41, 42, 43, 44, 15, 46, 51, 52, 53, 54, 55, 61, or
62 (as such types are defined by the Secretary of
Agriculture); and
(2) receives for—

(A) such employment by such employer which is
in excess often hours in any workday, and

(B) such employment by such employer which is
in excess of forty-eight hours in any workweek,
compensation at a rate not less than one and one-
halftimes the regular rate at which lie is employed.

An employer who receives an exemption under this sub-
section shall not be eligible for any other exemption
under this section.

(n) In the case ofan employee ofan employer engaged
in the business ofoperating a street, suburban or inter-
urban electric railway, or local trolley or motorbus car-
rier (regardless of whether or not such railway or car-
rier iilpublic orprivate or operated for profit or not for
profit), in determining the hours ofemployment ofsuch
an employee to which the rate prescribed by subsection
(a) applies there shall be excluded the hours such
employee was employed in charter activities by such
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employer if (1) the employee’s employment in such ac-
tivities waspursuant to an agreement or understanding
with his employer arrived at before engaging in suck
employment, and (2) if employment in such activities is
notpart ofsuch employee’s regular employment.
(0)<*(1) Employees of a public agency which Is a
State, a political subdivision of a State, 0. an Interstate
governmental agency may receive, In accordance with
this subsection and in lieu of overtime compensation,
compensatory time off at a rate not less than one and
one-half hours for each hour of employment for which
overtime compensation Is required by this section.

(@ A public agency may provide compensatory time

under paragraph (2) only—
(A) pursuant to—

() applicable provisions of a collective bargain-

ing agreement, memorandum of understanding,
or any other agreement between the public agen-
cy and representatives of such employees; or

(i) In the case of employees not covered by

subclause (I), an agreement or understanding ar-

rived at between the employer and employee

before the performance of the work; and

(B) if the employee has not accrued compen-
satory iirre in excess of the limit applicable to the
employee prescribed by paragraph (3.

In the case of employees described in clause
(A)(ii) hired prior to April 15, 1986, the regular prac-
tice in effect on April 15,1986, with respect to com-
pensatory time off for such employees in lieu of the
receipt of overtime compensation, shall constitute
an agreement or understanding under such clause
(AXii). Except as provided in the previous sentence,
the provision of compensatory time off to such
employees for hours worked after April 14, 1986,
shall be in accordance with this subsection.

(3XA) If the work of an employee for which compen-
satory time may be provided included work in a public
safety activity, an emergency response activity, or a
seasonal activity, the employee engaged in such work
may accrue not more than 480 hours of compensatory
time for hours worked after April 15,1986. If such work
was any other work, the employees engaged in such
work may accrue not more than 240 hours of compen-
satory time for hours worked after April 15,1986. Any
such employee who, after April 15,1986, has accrued
480 or 240 hours, as the case may be, of compensatory
time off shall, for additional overtime hours of work, be
paid overtime compensation.
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(B) If compensation is paid to an employee for ac-

crued compensatory time off, such compensation

shall be paid at the regular rate earned by the

employee at the time the employee receives such
payment.

(4@ An employee who lias accrued compensatory
time off authorized to bo provided under paragraph (1)
shall, upon termination of employment, be paid for the
unused compensatory time at a rate of compensation
not less than—

(A) the average regular rate received by such
employee during the last 3years of the employee’s
employment, or

(B) the final regular rate received by such
employee, whichever is higher.

(5 An employee of a public agency which is a State,
political subdivision of a State, or an interstate govern-
mental agency—

(A) who has accrued compensatory time off
authorized to be provided under paragraph (1), and

(B) who has requested the use of such compen-
satory time, shall be permitted by the employee’s
employer to use such time within a reasonable
period after making the request if the use of the
compensatory time does not unduly disrupt the
operations of the public agency.

(6) For purposes of this subsection—

(A) the term "overtime compensation” means the
compensation required by subsection (a), and

(B) the terms "compensatory time” and “compen-
satory time off” mean hours during which an
employee is not working, which are not counted as
hours worked during the applicable workweek or
other work period for purposes of overtime compen-
sation, and for which the employee is compensated
at the employee’s regular rate.

(P31 If an Individual who is employed by a
State, political subdivision of a State, or an in-
terstate governmental agency in fire protection or
law enforcement activities (including activities of
security personnel in correctional institutions) and
who, solely at such individual’s option, agrees to be
employed on a special detail by a separate or in-
dependent employer In fire protection, law enforce-
ment, or -elated activities, the hours such individual
was employed by such separate and independent
employer shall be excluded by the public agency
employing such individual in the calculation of the
hours for which the employee is entitled to overtime

15| ’]*éi(titled by MTtinn Il of e Fair Lalht Sundarda Amendment* of 1985 effective April
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compensation under this section if the public agen-

cy-

(A) requires that its employees engaged in fire
protection, law enforcement, or security activities
be hired by a separate and 'ndependent employer
to perform the special detail,

(B) facilitates the employment of such
employees by a separate arid independent
employer, or

(C) otherwise affects the condition of employ-
ment of such employees by a separate and in-
dependent employer.

(@ If an employee of a public agency which is a
State, political subdivision of a State, or an interstate
governmental agency undertakes, on an occasional or
sporadic basis and solely at the employee’s option,
part-time employment for the public agency which is
in a different capacity from any capacity in which the
employee is regularly employed with the public agen-
cy, the hours such employee was employed in perfor-
ming the different employment shall be excluded by
the public agency in the calculation of the hours for
which the employee is entitled to overtime compensa-
tion under this section.

(3 if an individual who is employed in any capacity
by a public agency which is a State, political subdivi-
sion of a State, or an interstate governmental agency,
agrees, with the approval of the public agency and
solely at the option of such individual, to substitute
during scheduled work hours for another individual
who is employed by such agency in the same capacity,
the hours such employee worked as a substitute shall
be excluded by the public agency in the calculation of
the hours for which the employee is entitled to over-
time compensation under this section.

(af9Any enployer may employ any employee for
aperiod orperiods of not more then 10 hours in the
agoregate in any workweek in excess of the max-
imum workweek specified in subsection (@ without
paying the compensation for overtime employment
prescribed in such subsection, ifduring such period
or periods the employee is receiving remedial
education thet is—

(D provided t© employees who ladk a high
school diploma or educational attainment &t the
eighth grace lewel,

(2 designed to provide reading and other basic
ddlls at an eighth grace leel orbelow, and

(3 does not include jab specific training

« /s mickd by Mition 7 of the Fair Lalior Sancards Arrendhenis of 19802
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Wage Orders in American Samoa

SEC. 8a(a) The policy of this Act with respect to in-
dustries or enterprises in American Samoa engaged in
commerce or in the production ofgoods for commerce is to
reach as rapidly as is economically feasible without
substantially curtailing employment the objective of the
minimum wage rate which would apply in each such in-
dustry under parayraph (1) or (5) ofsection 6(a) but for
section 6(c).

The Secretary of Labord@ shall from time to time con-
vene an industry committee or committees, appointed pur-
suant to section 5, and any such industry committee shall
from time to time recommend the minimum rate or rates
of wages to be paid under section 6 by employers in
Anmerican Samoa engaged in commerce or in the produc-
tion of goods for commerce or in any enterprise engaged
in commerce or in the production of goods for com-
merce in any such industry or classification therein, and
who but for section 6 @3 would be subject o the
minimum wage requirements of section 6 @)D
Minimum rates of wages established in accordance with
this section which are not equal to the otherwise ap-
plicable minimum wage rate in effect under parayraph
(1) or (5) or section 6(a) shall be reviewed by sucli a com-
mittee once during each biennial period, beginning with
the biennial period commencing July 1, 1958, except that
the Secretary,0- in his discretion, may order an additional
review during any such biennial period .CB

(b)  Upon the convening of any such industry committee,
the Secretary@t shall refer to it the question of the
minimum wage rate or rates to be fixed for such industry.
The industry committee shall investigate conditions in the
industry and the committee, or any authorized subcommit-
tee thereof, shall after due notice hear such witnesses and
receive such evidence as may be necessary or A)propriate
to enable the committee to perform its duties and functions
under this Act.GThe committee shall recommend to the
Secretary@the highest minimum wage rates for the in-
dustry which it determines, having due regard to economic
and competitive conditions, will not substantially curtail
employment in the industry, and will not give any industry
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in American Samoa a competitive advantage over any in-
dustry in the United States outside of American Samoa;
except that the committee shall recommend to the
Secretary the minimum wage rate prescribed in section
6(a) or 6(b), which would be applicable but for section
6(a)(3), unless there is evidence in the record which
eslablishes that the industry, or apredominantportion
thereof, is unable topay that wage due to such economic
and competitive conditions.&'

(c) The industry committee shall recommend such
reasonable classifications within any industry as it deter-
mines to be necessary for the purpose of fixing for each
classification within such industry the highest minimum
wage rate (not in excess of that in effect underparagraph
(1) or (5) of section 6(a) (as the case may be)) Which (1)
will not substantially curtail employment in such classifica-
tion and (2 will not give a competitive advantage to any
group in the industry, and shall recommend for each
classification in the industry the highest minimum wage
rate which the committee determines will not substantially
curtail employment in such classification. In determining
whether such classifications should be made in any in-
dustry, in making such classifications, and in determining
the minimum wage rates for such classifications, no
classifications shall be made, and no minimum wage rate
shall be fixed, solely on a regional basis, but the industry
committee& shall consider among other relevant factors
the following:

(1) competitive conditions as affected by transporta-
tion, living, and production costs;

(2 the wages established for work of like or com-
parable character by collective labor agreements nego-
tiated between employers and employees by represen-
tatives of their own choosing; and

(3) the wages paid for work of like or comparable
character by employers who voluntarily maintain
minimum wage standards in the industry.

No classification shall be made under this section on the
basis of age or sex.

(d) The industry committee shall file with the Secretary a
report containing its findings of fact and recommendations
with respect to the matters referred to it. Upon the filing
of such report, the Secretary shall publish such recommen-
dations in the Federal Register and shall provide by order
that the recommendations contained in such report shall
take effect upon the expiration of 15 days after the date of
such publication”®)
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(e) Orders issued under this section shall define the in-
dustries and classifications therein to which they ore to ap-
ply, and shall contain such terms and conditions as the
Secretadycgflnds necessary to carry out the purposes of
such orders, to prevent the circumvention or evasion
thereof, and o safequard the minimum wage rates
established therein.©

(f) Due notice of any hearing provided for in this section
shall be given by publication in the Federal Register and by
such other means as the Secretary7l deems reasonably
calculated to give general notice to Interested persons.

Attendance of Witnesses

SEC. 9. For the purpose of any hearing or investigation
provided for in this Act, the provisions of section 9 and 10
(relating to.the attendance of witnesses and the production
of books, papers and documents) of the Federal Trade
Commission Act of September 16, 1914 as amended
(U.S.C., 1934 edition, title 15, sec. 49 and 50), are hereby
made applicable to the jurisdiction, powers, and duties of
the Secretary of Labor72and the industry committees.

Court Review

SEC. 10.73(a) Any person aggrieved by an order of the
Secretary issued under section 8 may obtain a review of
such order in the United States Court of Appeals for any
circuit wherein such person resides or has his principal
place ofbusiness, or in the United States Court of Appeals
for the District of Columbia, by fiIing in such court, within
60 days after the entry of such order a written petition
praying that the order of the Secretary be modified or set
aside in whole or in part. A copy of such petition shall
forthwith be transmitted by the clerk of the court to the
Secretary, and thereupon the Secretary shall file in the
court the record of the industry committee upon which the
order complained of was entered, as provided in section
2112 of title 28, United States Code. Upon the filing of
such petition such court shall have exclusive jurisdiction to
affirm, modify (including provision for the payment of
an appropriate minimum wage rate), 0r Set aside such
order in whole or in part, so far as it is applicable to the
petitioner.™ The review by the court shall be limited to
questions oflaw, and findings of fact by such industry com-
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mittee when supported by substantial evidence shall be
conclusive. No objection to the order of the Secretary shall
be considered by the court unless such objection shall have
been urged before such industry committee or unless there
were reasonable grounds for failure so to do. If application
is made to the court for leave to adduce additional
evidence, and it is shown to the satisfaction of the court
that such additional evidence may materially affect the
result of the proceeding and that there were reasonable
grounds for failure to adduce such evidence in the pro-,
ceedings before such industry committee, the court may
order such additional evidence to be taken before an in-
dustry committee and to be adduced upon the hearing in
such manner and upon such terms and conditions as to the
court may seem proper. Such industry committee may
modify the initial findings b?/ reason of the additional
evidence so taken, and shall file with the court such
modified or new findings which if supported by substantial
evidence shall be conclusive, and shall also file its recom-
mendation, if any, for the modification or setting aside of
the original order. The judgment and decree of the court
shall be final, subject to review by the Supreme Court of
the United States upon certiorari or certification as provid-
ed in section 1254 of title 28 of the United States Code.

(b) The commencement of proceedings under subsection
(a) shall not, unless specifically ordered by the court,
operate as a stay of the Secretary's®order. The court shall
notgrantany stay of the order unless the person complain-
ing of such order shall file in court an undertaking with a
surety or sureties satisfactory to the court for the payment
to the employees affected by the order, in the event such
order is affirmed, of the amount by which the compensa-
tion such employees are entitled to receive under the order
exceeds the compensation they actually receive while such
stay is in effect.

Investigations, Inspections, Records, and Homework
Regulations

SEC. 11. (a) The Secretary of Labor#or his designated
representatives may investigate and gather data regar-
ding the wages, hours, and other conditions and practices
ofemploymentin any industry subject to this Act, and may
enter and inspect such places and such records (and make
such transcriptions thereof), question such employees,
and investigate such facts, conditions, practices, or mat-
ters as he may deem necessary or appropriate to deter-
mine whetherany person has violated any provision of this

)1)1 ﬁﬁﬁ footnote 26

Act, or which may aid in the enforcement of the provisions
of this Act. Except as provided in section 12 and in subsec-
tion (b) of this section, the Secretary77 shall utilize the
bureaus and divisions of the Department of Labor for all
the investigations and inspections necessary under this
section. Except as provided in section 12, the Secretary®
shall bring all actions under section 17 to restrain viola-
tions of tliis Act.

(b) With the consent and cooperation of State agencies
charged with the administration of State labor laws, the
Secretary of Labor@may, for the purpose of carrying out
his functions and duties under this Act, utilize the services
of State and local agencies and their employees and, not-
withstanding any other provision of law, may reimburse
such State and local agencies and their employees for ser-
vices rendered for such purposes.

(c) Every employer subject to any provision of this Act or
of any order issued under this Act shall make, keep, and
preserve such records of the persons employed by him and
of the wages, hours, and other conditions and practices of
employment maintained by him, and shall preserve such
records for such periods of time, and shall make such
reports therefrom to the Secretary&as he shall prescribe
by regulation or order as necessary or appropriate for the
enforcement of the provisions of this Act or the regulations
ororders thereunder. The employer of an employee who
performs substitute work described in section 7 (p) (3
may not be required under this subsection to keep a
record of the hours of the substitute work.8

(d)The Secretary is authorized to make such regulations
and orders regulating, restricting, or prohibiting industrial
homework as are necessary or appropriate to prevent the
circumvention or evasion ofand to safeguard the minimum
wage rate prescribed in this Act, and all existing regula-
tions or orders of the Administrator relating to industrial
homework are hereby continued in full force and effect.&

Child Labor Provisions

SEC. 12. (a) No producer, manufacturer, or dealer shall
ship or deliver for shipment in commerce any goods pro-
duced in an establishment situated in the United States in
or about which within thirty days prior to the removal of
such goods therefrom any oppressive child labor has been
employed: Provided, That any such shipment or delivery
for shipment of such goods by a purchaser who acquired
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them in good faith in reliance on written assurance from
the producer, manufacturer, or dealer that the g ods were

produced in compliance with the requirements of this sec-

tion, and who acquired such goods for value without notice

of any such violation, shall not be deemed prohibited by

this subsection: And providedfurther That a prosecution

and conviction ofa defendant for the shipment or delivery

for shipment ofany goods under the conditions herein pro-
hibited shall be a har to any further prosecution against the

same defendant for shipments or deliveries for shipmentof
any such goods before the beginning of said prosecution.&

(b) The Secretary of Labor,8lor any of his authorized

representatives, shall make all investigations and inspec-
tions under section 11(a) with respect to the employment

of minors, and, subject to the direction and control of the
Attorney General, shall bring all actions under section 17

to enjoin any act or practice which is unlawful by reason of
the e>dstence of oppressive child labor, and shall ad-
minister all other provisions of this Act relating to op-

pressive child labor.

(c) No employer shall employ any oppressive child labor
in commerce or in the production of goods for commerce
or in any enterprise engaged in commerce or in the pro-
duction of goods for commerce.&8

(d) In order to carry out the objectives of this section,
the Secretary may by regulation require employers to
obtain from any employee proofofage.

Exemptions

SEC. 13.8 (a) The provisions of sections 6 (except sec-
tion 6(d) in the case ofparagraph (1) ofthis subsection)&

and 7 shall not apply with respect to—

16

()  anyemployee employed in a bona fide executive,

administrative, or professional capacity (including
any employee employed in the capacity ofacademic ad-

ministrative personnel or teacher in elementary or secon-

dary schools), or in the capacity of outside salesman (as
such terms arc defined and delimited from time to
time by regulations of the Secretary, subject to the
provisions of the Administrative Procedure Act, ex-
cept thatan employee of a retail or service establish-
ment shall not be excluded from the definition of
employee employed in a bona fide executive or ad-
ministrative capacity because of the numberofhours
in his workweek which he devotes to activities not
directly or closely related to the performance of ex-
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ecutive or administrative activities, if less than 40
per centum ofhis hours worked in the workweek are
devoted ,to such activities); or

(2)** (Repealed)

INote: Section 13@)2 (relating to employees
employed by certain retal orservice establishments)
was repealed effective April 1, 1990, by section
3(©)(D) of the Fair Labor Standards Amendments of
1989]

(S) any employee employed by an establishment which is
an amusement o recreat|ona| establishment, or?anlzed
camp, or religious or non-profit educational conference
center,@if (A) it does not operate for more than seven
months in any calendaryear, or (B) during the preceding
calendar year, its average, receiptsfor any six months of
such year were not more than 3S'/s per centum of its
average receiptsfor the other5|x months ofsuch year, ex-
cept that the exemption from sections 6 and 7 provided
by this paragraph does not apply with respect to any
employee of a private entity engaged in prowdlng sef-
vices or facnmes (()other than |n e case of the exemp-
tion from section aprlvate entity engaged. in provicing
services and facilties directly related to sknngfm a na-
tional park or a national forest or on land in the National
Wildlife Refu ge System, under a contract with the
Secretary of the Interior or the Secretary of Agriculture;®
or

(4)™ (Repealed) _

[Note: Section 13@@ (relating to employees
employed by certain retal establishments) was
repealed, effective April 1,1990, by section 3(c)(1) of
the Fair Labor Standards Amendments of 1989]

(5) any employee employed in the catching, taking,
propagating, harvesting, cultivating, or fanning of
any kind of fish, shellfish, crustacea, sponges,
seaweeds, or other aquatic forms of animal and
vegetable life, or in the first processing, canning or
packing such marine products at sea as an incident to,
or in conjunction with, such fishing operations, in-
cluding the going to and returning from work and
loading and unloading when performed by any such
employee; or

(6) any employee employed in agricidture (A) if such
employee is employed by an employer who did not, during
any calendar quartet® during the preceding calendar
year, use more than five hundred man-days of
agriadtural labor, (B) if such employee is the parent,
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spouse, child , or other member of his employer's im-
mediatefamily, (C) ifsuch employee (i) is employed as a
hand hai'vest, laborer and is paid on a piece rate basis in
an operation which has been, and is customarily and
generally recognized as having been, paid on a piece rale
basis in the region of employment, (i) commutes daily
from his permanent residence, to thefarm on which he is
so employed, and (Hi) has been employed in agriculture
less than thirteen weeks during the preceding calendar
year, (D) if such employee (other than an employee
desa'ibed in clause (C) of this subsection) (i) is sixteen
years ofage or under and is employed, as a hand harvest
laborer, is paid on a piece rale basis in an operation
which, has been, and is customarily and generally
recognized as having been, paid, on a piece rate basis in
the region of employment, (ii) is employed on the same
farm as his parent or person standing in the place ofhis
parent, and (Hi) is paid at the same piece rate as
employees over age sixteen are paid on the samefarm, or
(E) ifsuch employee is principally engaged in the range
production of livestock;% or

(7) any employee to the extent that such employee is
exempted by regulations, order, or certificate of the
Secretary issued under section 14; or

&) A.any employee employed in connection with the
publication of any weekly, semi-weekly, or daily
newspaper with a circulation of less than four thou-
sand the major part of which circulation is within the
county where published or counties contiguous
thereto; or

(9) * * *(Repealed)

INote: Section 19(a)(9) (relating to motion pU lure
theater employees) was repealed by section 23 of the
Fair Labor Standards Amendments of 1974. The 1974
amendments created an exemption for such employees
from the overtime provisions only in section
13(bX27).]

(10 any switchboard operator employed by an in-
dependently owned public telephone company which
has not more than seven hundred and fifty stations; or

(11) * * * (Repealed)

[Note: Section 13(aXU) (relating to telegraph agen-
cy employees) was repealed by section 10 of the Fair
Labor Standards Amendments of 1974. The 1974
amendments created an exemption from the overtime
provisions only in section 13(bX23), which was re-
pealed effective May 1, 1976.]

wa*; Qéﬁr ca%l ?0 a?l'ra Eﬁ%ﬂh& apdarqs Amendments of 1165 the section 11166 exemption
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(12) any employee employed as a seaman on a vessel
other than an American vessel; or

(13) * * * (Repealed)

[Note: Section 13(aX13) (relating to small logging
crews) was repealed by section 23 of the Fair Labor
Standards Amendments of 1974. The 1974 amendments
created an exemption for such employees from the over-
time provisions only in Section 13(bX28).J

(14) * * * (Repealed)

[Note: Section 13(aX14) (relating to employees
employed in growing and harvesting of shade grown
tobacco) was repealed by section 9 of the Fair Labor
Standards Amendments of 1974. The 1974 amendments
created an exemption for certain tobacco producing
employees from the overtime provisions only in section
13(bX22). The section 13(bX22) exemption was repealed,
effective January 1, 1978, by section 5 ofthe Fair Labor
Standards Amendments of 1977.]

(15) any employee employed on a casual basis in
domestic service employment to provide babysitting ser-
vices or any employee employed in domestic service
employment to provide companionship services for in-
dividuals who (because of age or infirmity) are unable
to care for themselves (as such terms are defined and
delimited by regulations of the Secretary).

(b)  The provisions of section 7 shall not apply with
respect to—

1) any employee with respect to whom the Secretary
Trans(fortatlonsazhas power to establish qualifica-
tions and maximum hours of service pursuant to the
provisions of section 204 of the Motor Carrier Act, 1935:
@ or

(2 any employee of an employer engaged in the opera-
tion ofa common carrier by rail and subject to the pro-
visions of part | of the Interstate Commerce Act; or

(3) any em?loyee ofa carrier by air subject to the pro-
visions of title [ of the Railway Labor Act; or

(4) * * *(Repealed)

[Note: Section 13(bX4) (relating to employees in the
canning, processing, marketing, freezing, curing, stor-
ing, packing for shipment, or distributing ofany kind of
fish, shellfish, or other aquatic forms of animal or
vegetable life, or any byproduct thereof) was repealed,
effective May 1, 1976, by section 11 of the Fair Labor
Standards Amendments of 1974.]

(5) any individual employed as an outside buyer of
poultry, eggs, cream, or milk, in their raw or natural
state; or

& As amen rt n<<>szr rtation Act, FRStat. 2131 which suhxtilutod
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(6 any employee employed as a seaman; or

(7)* * *(Repealed)

[Note: Section 13(b)(7) (relating to any driver,
operator, or conductor employed by an employer engag-
ed in the business of operating a street, suburban or in-
terurban electric railway, or local trolley or motorbus
carrier) was repealed, effective May 1, 1976, by section
21 ofthe Fair Labor Standards Amendments ofl974.%

8 * * * (Repealed)

Note: Section 13(b)(8) (relating to any employee
employed by a hotel, motel, or restaurant) was repeal-
ed, effective January 1, 1979, by section 14 of the Fair
Labor Standards Amendments of 1977

(9) any employee employed as an announcer, news
editor, or chiefengineer by a radio or television station
the major studio ot which is located (A) in a city or town
of one hundred thousand population or less, according
to the latest available decenial census figures as compil-
ed by the Bureau of the Census, except where such city
or town is rpart of a standard metroaolitan statistical
area, as defined and designated by the Bureau of the
Budget, which has a total population in excess of one
hundred thousand, or (B) in a city or town of twenty-
five thousand population or less, which is part of such
an area but is at least 40 airline miles from the principal
city in such area; or

(10)(A) any salesman, parlsman, or mechanic primarily
engaged in selling or servicing automobiles, trucks, orfarm
implements, if he is employed by a nonmanufacturing
establishment primarily engaged in the business ofselling
such vehicles or implements to ultimate purchasers; or

(B) any salesman primarily engaged in selling
trailers, boats, or aircraft, if he is employed by a
nonmanufacturing establishmentprimarily engaged in
the business of selling trailers, boats, or aircraft to
ultimate purchasers;%or

11) any employee employed as a driver or driver's
helper making local deliveries, who is compensated for
such employment on the basis of trip rates, or other
delivery payment plan, if the Secretary shall find that
such ;Jan has the general purpose and effect of reduc-
ing hours worked bz such employees to, or below, the
m(a)ximum workweek applicable to them under section
1(a); or
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(12) any employee employed in agriculture or in connec-
tion urith the operation or maintenance ofditches, canals,
reservoirs, or waterways, not owned or operatedfor pro-
fit, or operated on a sharecrop hasis, anil which are used
excluswelyfor supply and storing ofwaterfor agriculture
purposes,'% on'

(13) any employee with respect to his employment in
agriadture by afarmer, notwithstanding other employ-
ment of much employee in connection with livestock auc-
tion operations in which suchfawner is engaged as an ad-
junct to the raising oflivestock, either on his own account
orin conjunction with otherfarmers, ifsuch employee (A)
IS primarily emﬁloyed during his workweek in
agriculture try such farmer, and (B) is paid for his
employment in connection with such livestock auction
operations at a wage rate not less Hum that prescribed by
section G(a)(l);or or

(U) any employee employed within the area of pro-
duction (as defined by the Secretary) by an establishment
commonly recognized as a country elevator, including
such an establishment whieli sells products and services
used in the operation of a farm, if no more than Jive
employees are employed in the establishment in such
operations;07or

(15) any employee erujaged in the processing of maple
sap into sugar (other than refined sugar) or syrup; x or

(16) any employee engaged (A) in the transportation
and preparationfor transportation offruits and vegeta-
bles, whether or not performed by thefarmer, from the
farm toa place offirst processing orfirst marketing with-
in the same State, or (B) in trarwportation, whether or
not performed by thefarmer, between thefarm and any
point within the same State ofpersons employed or lo be
employed in the harvesting offnrits or vegetables; !a or

(L7) any driver employed by an employer engaged in the
business ofoperating taxicabs;100 or

(18) ¢ * * (Repealed)

[Note: Section 13(b)(18) (relating to any employee of
a retail or service establishment who is employed
primarily in connection with the preparation or offer-
ing of food or beverages for human consumption,
either on thepremises, or by such services as catering,
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Sec. 13(b)(18) 19

banquet, box lunch, or curb or counter service, to the
public, to employees, or to members or guests of
members ofclubs) was repealedeffective May 1,1976,
by section 15 of the Fair Labor Standards Amend-
ments of 1974.)m

(19) * * * (Repealed)

INote: Section 13(bX19) (relating to any employee of
a bowling establishment) was repealed, effective May
1, 1976, by section 16 of the Fair Labor Standards
Amendments of 1974.)

(20) any employee of a public agency who in any
workweek is employed in Fireprotection activities or
any employee of a public agency who in any work-
week is employed in law enforcement activities (in-
cluding security personnel in coirectional institu-
tions), if the public agency employs during the work-
week less than 5 employees in Fire protection or law
enforcement activities, as the case may be;X®or

INote: Section 6(cX3) of the Fair Labor Standards
Amendments 0 f1974provided as follows: “The Secre-
tary of Labor shall in the calendar year beginning
January 1, 1976, conduct (A) a study of the average
number of hours in tours of duty in work periods in
the preceding calendar year ofemployees (other than
employees exempt from section 7 of the Fair Ixibor
Standards Act 0 f1938 by section 13(bX20) ofsuch Act)
ofpublic agencies who are employed in Fireprotection
activities, and (B) a study of the average number of
hours in tours ofduty in workperiods in thepreceding
calendar year ofemployees (other than employees ex-
empt from section 7 ofthe Fair Labor Standards Act
of 1938 .j section 13(bX20) of such Act) of public
agencies who are employed in law enforcement ac-
tivities (including security personnel in correctional
institutions). The Secretary shall publish the results
of each such study in the Federal Register.” The
results of the Secretary’ study were published in the
Federal Register on September 8,1983. The Secretary
determined hours standards for law enforcement
employees at 171 and for Fireprotection employees at
212 in a 28-day period (48 FR 40,518)]

(21) any employee who is employed in domestic ser-
vice in a household and who resides in such house-
holdor

(22) * * * (Repealed)

[Note: Section 13(b)(22) (relating to employees
employed in the growing and harvesting of shade grown

%Hror oJ T¥ (s)%cg? Joe%(gmptedvm {*%Yee ubhcaen
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tobacco’'@ was repealed, effective January 1, 1976, by
section 5 of the Fair Labor Standards Amendments of
1977]

(23) * * * (Repealed)

INote: Section 13(bX23) (relating to any employee
or proprietor in a retail or service establishment
which qualiFies as an exempt retail or service estab-
lishment under section 13(aX2), who is engaged in
handling telegraphic messages for the publiclV was
repealed, effective May 1, 1976, by section 10 of the
Fuir Labor Standards Amendments of 1974.)

(24) any employee who is employed with his spouse
by a non-profit educational institution to serve as the
parents ofchildren—

(A) who are orphans or one of whose natural
parents is deceased, or1"
(B) who are enrolled in such institution and
reside in residential facilities of the institution,
while such children are in residence al such institu-
tion, if such employee and his spouse reside in such
facilities, receive, without cost, board and lodging
from such institution, and are together compensated,
on a cash basis, al an annual rate of not less than
810,000; or

(25) * * * (Repealed)

[Note: Section 13(b)(25) (relating to any employee
engaged in ginning cotton for market in any place of
employment located in a county where cotton is grown
m commercial quantities’0 was repealed oy section
6(a) of the Fair Labor Standards Amendments of 1977.
and is replaced by new section 13(i). added by section
6(b) of those Amendments, which provides a more
limited overtime exemption for such employees. Both
changes were effective January 1, 1978.]

(26) * * * (Repealed)

[Note: Section 13(b)(26) (relating to any employee who
is engaged in the processing of sugar beets, sugar bee*
molasses, or sugarcane into sugar (other than refined
sugar) or syrup was repealed by section 7(a) of the Fair
Labor Standards Amendments of 1977, and is replaced
by new section 13(j), added by section 7(b) of those
Amendments, which provides a more limited overtime
exemption for such employees. Both changes were ef-
fective January 1. 1978.]
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(27) any employee employed by an establishment
which is a motion picture theater; 107or

(28) any employee employed inplanting or tending
trees, cruising, surveying, or felling timber, or in
preparing or transporting logs or other forestry pro-
ducts to the mill, processing plant, railroad, or other
transportation terminal, if the number ofemployees
employed by his employer in such forestry or lumber-
ing operations does not exceed eight; 10 or

(29)1®@any employee of an amusement or recreational
establishment located in a national park u national
forest or on land In the National Wildlife Refuge System if
such employee (A) is an employee of a private entity
engaged in providing services or facilities in a national
park or national forest, or on land in the National Wildlife
Refuge System, under a contract with the Secretary of
the Interior or the Secretary of Agriculture, and (B)
receives compensation for employment in excess of
fifty-six hours in any workweek at a rate not less than
one and one-half times the regular rate at which he is
employed.

(c)(L) Except as provided in paragraphs (2) or (), the Fro-
vmovs ofsection 12 relating to child labor shall not apply to
any emploi/]ee employed in agriculture outside of school
hoursfor the school district where suck employee is living
while lie is so employed, if such employee—

(A) is less than twelve years of age and (i) is
employed by his parent, or by a person standing in
the place ofhis parent, on a farm owned or operated
by such parent orperson, or (ii) is employed, with the
consent ofhis parent or person standing in the place
of his parent, on a farm, none of the employees of
which are (because of section 13(aX6XA)) required to
bepaid at the wage rate prescribed by section 6(aX5),

(B) is twelve years or thirteen years ofage and (i)
such employment is with the consent ofhisparent or
person standing in the place ofhis parent, or (ii) his
parent or such person is employed on the same farm
as such employee, or

2 (C) is fourteen years of age or older.

shall apply to an employee beloiv the a%e ofsixteen emploged
in-agriculture in an occupation that the Secretary ofLabor
finds and decires to be particularly hazardous for the
employment of children below the age of sixteen, except
where such employee is employed by his parent errtry a per-

‘ ] . ir i vk
dirds%i;dp']lgh Pnrgn\{vsag? %%ptlon for these employees was repealed by the Fair [jibor Stan
-quurydfdj@ﬁfemon 4 of the Fair Labor Standards Amendments of 1977 effective

20

The provisions of section 12 relating to child labor

son standing in the place ofhis parent on, afarm owned or
operated by such parent or person.

(3) The proifisions of section 12 relating to child labor
shall not apply to any child employed as an actor or per-
former in motion pictures or theatrical productions, or in
radio or television productiojxs.

(4)"°(A) An employer or group of employers may apply to
the Secretary for a waiver of the application of section 12
to the employment for not more than eight weeks in any
calendar year of individuals who are less than twelve years
of age, but not less than ten years of age, as hand harvest
laborers in an agricultural operation which has been, and is
customarily and generally recognized as being, paid on a
piece rate basis in the region in which such individuals
would be employed. The Secretary may not grant such a
waiver unless he finds, based on objective data submitted
by the applicant, that—

(i) the crop to be harvested is one with a particularly
short harvesting season and the application of section
12 would cause severe economic disruption in the in-—
dustry of the employer or group of employers applying
for the waiver;

(i) the employment of the individuals to whom Ihe
waiver would apply would not be deleterious to their
health or well-being;

(iii) the level and type of pesticides and other
chemicals used would not have an adverse effect on the
health or well-being of the individuals to whom the
waiver would apply;

(iv) individuals age twelve and above are not available
for such employment; and

(v) the industry of such employer or group of employ
ers has traditionally and substantially employed individ—
uals under twelve yeais of age without displacing sub-
stantial job opportunities for individuals over sixteen
years of age.

(8
graph (A) shall require that—

(i) the individuals employed under such waiver be
employed outside or school hours for the school district
where they are living while so employed;

(i) such individuals while so employed commute daily
from their permanent residence to the farm on which
they are so employed; and

(iii) such individuals be employed under such waiver
() for not more than eight weeks between June 1 and
October 15 of any calendar year, and (Il) in accordance

No]v%m : )eardﬂqu% section 8of the Fair Labor Standards Amendments of 1077 effective

Any waiver granted by the Secretary under subpara-
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with such other terms and conditions as the Secretary

shall prescribe for such individuals' protection.

(d) The provisions of sections 6, 7, and 12 shall not apply
with respect to any employee engaged in the delivery of
newspapers to the consumer or to any homeworker
engaged in the making of wreaths composed principally
of natural holly, pine, cedar, or other cvergrpens (in-
cluding the harvesting of the evergreens or other forest
products used in making such wreaths).

(e) The provisions of section 7 shall not apply with
respect to employees for whom the Secretary of Labor is
authorized to establish minimum wage rates as provided in
section 6(aX3), except with respect to employees for whom
such rates are in effect; and with respect to such
employees the Secretary may make rales and regulations
providing reasonable limitations and allowing rerisonable
variations, tolerances, and exemptions to and from any or
all of the provisions of section 7 if he shall find, after a
Public hearing on the matter, and taking into account the
actors set forth in section 6{aX3), that economic conditions
warrant such action.1

(f) The provisions of sections 6,7,11, and 12 shall not ap-
ply with respect to any employee whose services during
the workweek are performed in a workplace within a
foreign country or within territory under thejurisdiction of
the United States other than the following: a State of the
United States; the District of Columbia; Puerto Rico; the
Virgin Islands; Outer Continental Shelf lands defined in
the Outer Continental Shelf Lands Act (ch. 345, 67 Stat.
462); American Samoa; Guam; Wake Island; Eniwetok
Atoll; Kwajalein Atoll; and Johnston Island. Ui-n-*

(g) The exemption from section 6 provided by
paragraph (6) ofsubsection (a) of this section shall not
apply with respect to any employee employed by an
establishment (1) which controls, is controlled by, or is
under common control with, another establishment the
activities of which are not related for a common
business purpose to, but materi lly support the ac-
tivities of the establishment emplo” ing such employee;
and (2) whose annual gross volume of sales made or
business done, when combined with the annual gross
volume of sales made or business done by each
establishment which controls, is controlled by, or is
under common control with, the establishment employ-
ing such employee, exceeds $10,000,000 (exclusive ofex-
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cise taxes at the retail level which are separately
stated,)

(h) The provisions of section 7 shall not apply for a
period or periods ofnot more than fourteen workweeks
in the aggregate in any calendar year to any employee
who—

(1) is employed by such employer—

(A) exclusively to provide services necessary and
incidental to the ginning of cotton in an establish-
ment primarily engaged in the ginning of cotton;

(B) exclusively to provide services necessary and
incidental to the receiving, handling, and storing of
raw cotton and the compressing of raw cotton when
performed at a cotton warehouse or compress-ware-
house facility, other than one operated in conjunc-
tion with a cotton mill, primarily engaged in stor-
ing and compressing;

(C) exclusively to provide services necessary and
incidental lo the receiving, handling, storing, and
processing of cottonseed in an establishment
primarily engaged in the receiving, handling, stor-
ing, and processing of cottonseed; or

(D) exclusively to provide services necessary and
incidental to the processing ofsugar cane or sugar
beets in an establishment primarily engaged in the
processing ofsugar cane or sugar beets; and
(2) receives for—

(A) such employment by such employer which is
in excess of ten hours in any workday, and

(B) such employment by such employer which is
in excess of forty-eight hours in any workweek;

compensation at a rate not less than one and one-half

times the regular rate at which he is employed.
Any employer who receives an exemption under this
subsection shall not be eligible for any other exemption
under thus section or section 7.

()"3 The provisions of section 7 shall nol apply for a
period or periods of not more than fourteen workweeks in
the aggregate in any period of fifty-two consecutive weeks
to any employee who—

(1) is engaged in the ginning of cotton for market in
any place of employment located in a county where cot-—
ton is grown in commercial quantities; and

(2) receives for any such employment during such
workweeks—

(A) in excess of ten hours in any workday, and

(B) in excess of forty-eight hours in any workweek,
compensation at a rate not less than one and one-halt
times the regular rate at which he is employed. No

-, lﬁ\;/idfd]%secnon @) of the Fuur lakor SaiidardH Amendment* of 1977 effective
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week included in any fifty-two week period for pur-
poses of the preceding sentence may be included for
such purposes in any other fifty-two week period.
()1 The provisions of section 7 shall not apply for a
period or periods of not more than fourteen workweeks in
the aggregate in any period of fifty-two consecutive weeks
to any employee who—

(1) is engaged in the processing of sugar beets, sugar
beet molasses, or sugar cane into sugar (other than
refined sugar) or syrup; and

(2) receives for any such employment during such
workweeks—

(A) in excess of ten hours in any workday, and

(B) in excess of forty-eight hours in any workweek,
compensation at a rate not less than one and one-half
times the regular rate at which he is employed. No
week included in any fifty-two week period for pur-
poses of the preceding sentence may be included for
such purposes in any other fifty-two week period.

Learners, Apprentices, Students, and Handicapped
Workers

SEC. 14.16(a) The Secretary, to the extent necessary in
order to prevent curtailment of opportunities for employ-
ment, shall by regulations or by orders provide for the
employment of learners, ofapprentices, and of messengers
employed primarily in delivering letters and messages,
under special certificates issued pursuant lo regulations of
the Secretary, at such wages lowei' than the minimum wage
applicable under section 6 and subject to such limitations as
to time, number, proportion, and length of sendee as the
Secretary shall prescribe.

(b)(1)(A) The Secretary, to the extent necessary in
order to prevent curtailment of opportunities for
employment, shall by special certificate issued under a
regulation or order provide, in accordance with sub-
paragraph (B), for the employment, at a wage rate not
less than 85 per centum of the otherwise applicable
wage rate in effect under section 6 or not less than $1.60
an hour, whichever is the higher, of full-time students
(regardless of age but in compliance with applicable
child labor laws) in retail or service establishments.

(B)  Except as provided in paragraph (4XB), during

any month in which full-time students are to be em-
ployed in any retail or service establishment under
certificates issued under this subsection the proportion

] * Added hy section 7(b) of the Fair Labor Standards Amendments <f lin77. effective
a[)g% amended by section 24of the Fair Labor Standards Amendments of 1

ofstudent hours ofemployment to the. lotal hours ofem-
ployment of all employees in such establishment may

not exceed—
(i) in the case of a retail or service establishment

whose employees (other than employees engaged in
commerce or in the production o fgoods for commerce)
were covered by this Act before the effective date o fthe
Fair Labor Standards Amendments of 1974—

(I) theproportion ofstudent hours ofemployment
to the total hours ofemployment ofall employees in
such establishment for the corresponding month of
the immediately preceding twelve-month period,

(1) the maximum proportion for any correspond-
ing month of student hours of employment to the
total hours ofemployment ofall employees in such
establishment applicable to the issuance of certifi-
cates under this section at any time before the effec-
tive date ofthe Fair Labor Standards Amendments
of 1974 for the employment of students by such
employer, or

(1) a proportion equal to one-tenth of the total
hours of employment of all employees in such
establishment,

whichever is greater;

(ii) in the case of retail or service establishment
whose employees (other than employees engaged in
commerce or in theproduction ofgoods for commerce)
are covered for the first time on or after the effective
date of the Fair Labor Standards Amendments of
1971—

() the proportion of hours of employment of
students in such establishment to the total hours of
employment ofall employees in such establishment
for the corresponding month of the twelve-month
period immediately prior to the effective date of
such Amendments,

(1) the proportion of student hours of employ-
ment to the total hours of employment of all em-
ployees in such establishment for the corresponding
month of the immediately preceding twelve-month
period, or

(111) a proportion equal to one-tenth of the total
hours of employment of all employees in such
establishment,

whichever is greater; or

(iii) in the case of a retail or service establishment
for which records of student hours worked are not
available, the proportion ofstudent hours ofemploy-
ment lo the total hours ofemployment ofall employ-
ees based on the practice during the immediately
preceding twelve-month period in (I) similar estab-
lishments of the same employer in the same general
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metropolitan area in which such establishment is

located(Il) similar establishments of the same or

nearby communities if such establishment is not in a

metropolitan area, or (I111) other establishments ofthe

same aeneral character operating in the community
or the nearest comparable community.
For purpose orclauses (i), (ii), and (iii) ofthis subpara-
graph, the term student hours of employment™" means
hours during which students are employed in a retail or
service establishment under certificates issued under
this subsection.

(2) The Secretary, to the extent necessary in order to
prevent curtailment of opportunities for employment,
shall by special certificate issued under a regulation or
order provide for the employment, at a wage rate not
less than 85per centum ofthe ivage rate in effect under
section 6(a)(5) or not less than $1.30 an hour, whichever
is the higher, offull-time students (regardless o fage but
in compliance with applicable child labor laws) in any
occupation in agriculture.

(3) The Secretary, to the extent necessary in order to
prevent curtailment of opportunities for employment,
shall by special certificate issued under a regulation or
order provide for the employment by an institution of
higher education, at a wage rate not less than 85 per
centum of the otherwise applicable wage rate in effect
under section G or not less than $1.60 an hour,
whichever is the higher, offull-time students (regardless
of age but in compliance with applicable child labor
laws) who are enrolled in such institution. The
Secretary shall by regulation prescribe standards and
requirements to insure that this paragraph will not
create a substantial probability of reducing the full-
time employment opportunities of persons other than
those to whom the minimum ivage rate authorized by
this paragraph is applicable.

(f)(A)A special certificate issued underparagraph (1),
(2), or (3) shall provide that the student or students for
whom it is issued shall, except during vacation periods,
be employed on a part-time basis and not in excess of
twenty hours in any workweek.

(B)w If the issuance of a special certificate under
paragraph (1) or (2) for an employer will cause the
number of students employed by such employer under
special certificates issued under this subsection to ex-
ceed SiX, the Secretary may not issue such a special cer-
tificate for the employment of a student by such
employer unless the Secretary finds employment ofsuch
student will not create a substantial probability of
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reducing the full-time employment opportunities ofper-
sons other than those employed under special certifi-
cates issued under this subsection. If the issuance ofa
special certificate under paragraph (1) or (2) for an
employer will not cause the number of students em-
ployed by such employer under special certificates
issued under this subsection lo exceed Six—

(i) the Secretary may issue a special certificate
under paragraph (1) or (2) for the employment of a
student by such employer ifsuch employer certifies to
the Secretary that the employment of such student
will not reduce the full-time employment opportuni-
ties ofpersons other than those employed under spe-
cial certificates issued under this subsection, and

(ii) in the case of an employer which is a retail or
service establishment, subparagraph (I1) ofparagraph
(1) shall not apply with respect to the issuance of
special certificates for such employer under such
paragraph.

The requirement ofthis subparagraph shall not apply in
the case of the issuance of special certificates under
paragraph (3) for the employment of full-time students
by institutions of higher education; except that if the
Secretary determines that an institution of higher edu-
cation is employing students under certificates issued
underparagraph (3) but in violation o fthe requirements
of that paragraph or of regulations issued thereunder,
the requirements of this subparagraph shall apply with
respect to the issuance of special certificates under
paragraph (3) for the employment of students by such
institution.

(C) No special certificate may be issued under this
subsection unless the employer for whom the certificate
is to be issued provides evidence satisfactory to the
Secretary of the student status of the employees to be
employed under such special certificate.

(D)"7 To minimize paperwork for, and to encourage,
small businesses to employ students under special certifi-
cates issued under paragraphs (1) and (2), the Secretary
shall, by regulation or order, prescribe a simplified appli-
cation form to be used by employers in applying for such a
certificate for the employment ol not more than six lull lime
students. Such an application shall require only—

(i) a listing of the name, address, and business of the
applicant employer.

(ii) a listing of the date the applicant began business,
and

(iil) the certification that the employment of such full-

time students will not reduce Ihe lull-time employment

. . . : .
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opportunities of persons othe- than persons employed
under special certificates.

(c)"7(l) The Secretary, to the extent necessary to pre-
vent curtailment ol opportunities for employment, shall by
regulation or order provide lor the employment, under
special certificates, ol individuals (including individuals
employed in agriculture) whose earning or productive
capacity is impaired by age, physical or mental deficiency,
or injury, at wages which are—

(A) lower than the minimum wage applicable under
section 6,

(B) commensurate with those paid to nonhandicap-
ped workers, employed in the vicinity in which the in-
dividuals under the certificates are employed, lor essen -
tially the same type, quality, and quantity of work, and

(C) related to the individual's productivity.

(2 The Secretary shall not issue a certificate under
paragraph (!) unless the employer provides written
assurances to the Secretary that—

(A) in the case ol individuals paid on an hourly rate
basis, wages paid in accordance with paragraph (1) will
be reviewed by the employer at periodic intervals at
least once every six months, and

(B) wages paid in accordance with paragraph (1) will
be adiusted by the employer at periodic intervals, at
least once each year, to reflect changes in the prevailing
wage paid to experienced nonhandicapped individuals
employed in the locality for essentially the same type of
work.

(3 Notwithstanding paragraph (1). no employer shall be
permitted to reduce the hourly wage rate prescribed by
certificate under this subsection in effect on June 1, 1986,
of any handicapped individual for a period of two years
from such dale without prior authorization of the Secretary.

(4 Nothing in this subsection shall be construed to pro-
hibit an employer from maintaining or establishing work ac-
tivities centers to provide therapeutic activities for han-
dicapped clients.

(B)(A) Notwithstanding any other provision of this subsec-
tion, any employee leceiving a special minimum wage at a
rate specified pursuant to this subsection or the parent or
guardian of such an employee may petition the Secretary
to obtain a review of such special minimum wage rate. An
employee or the employee's parent or guardian may file
such a petition (or and in behalf of the employee or in
behalf of the employee and other employees similarly
situated. No employee may be a party to any such action
unless the employee or the employee's parent or guardian
gives consent in writing to become such a party and such
conspnt is filed with the Secretary.
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(B) Upon receipt of a petition filed in accordance with
subparagraph (A), the Secretary within ten days shall
assign the petition to an administrative law judge appointed
pursuant to section 3105 of title 5, United States Code. The
administrative law judge shall conduct a hearing on the
record in accordance with section 554 of title 5, United
States Code, with respect to such petition within thirty days
after assignment.

(©) In any such proceeding, the employer shall have the
burden of demonstrating that the special minimum wage
rate is /ushfied as necessary in order to prevent curtailment
of opportunities lor employment.

(D) In determining whether any special minimum wage
rate is justified pursuant to subparagraph (C). the ad-
ministrative law iudge shall consider—

(i) the productivity ol the employee or employees iden-
tified in the petition and the conditions under which such
productivity WaS measured, and

(i) the productivity of other employees pertormmg
work ol essentially the same type and quality lor other
employers in the same vicinity
(BE) The administrative law iudge shall issue a decision

within thirty days after the hearing provided lor in sub-

paragraph (B). Such action shall be deemed to be a hnal

agency action unless within thirty days the Secretary

grants a request io review the decision ol the ad-
ministrative law iudge. Either the petitioner or the employei

may request review by the Secretary within fifteen days ol

the date ol issuance ol the decision py the administrative

law iudge

(F) The Secretary, within thirty days after receiving a re-
quest for review, shall review the record and either adopt
the decision of the administrative law iudge or issue excep-
tions. The decision ol the administrative law iudge. together
with any exceptions, shall be deemed to be a final agency
action.

(G) A final agency action shall be sub/ecl to judicial
review pursuant to chapter 7ol title 5 United States Code.
An action seeking such review shall be brought within thirty
days of a final agency action described in subparagraph

(d)  The Secretary mag by regulation or order provide
that sections 6 and 7 shall not apply with respect to the
employment by any elementary or secondary school of
its students if such employment constitutes, as deter-
mined under regulations prescribed by the Secretary, an
integralpart ofthe regular education program provided
by such school and such employment is in accordance
with applicable child labor laws.
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Prohibited Acts

SIiC. 15. (a) After the expiration of one hundred and
twenty days from the date ofenactment of this Act,'it shall
he unlawful for any person—

(1) to transport, offer for transportation, ship, deliver,
or sell in commerce, or to ship, deliver, or sell with
knowledge that shipment or delivery or sale thereof in
commerce is intended, any goods in the production of
which any employee was employed in violation of sec-
tion 60r section 7, or in violation of any regulation or
order of the Secretary of LahorZiBissued under section
14: except that no provision of this Act shall impose any
liability upon any common carrier for the transportation
in commerce in the regular course of its business of any
goods not produced by such common carrier, and no
provision of this Act shall excuse any common carrier
from its obligation to accept any goods for transporta-
tion; and except that any such transportation, offer,
shipment, delivery, or sale of such goods by a purchaser
who acquired them in good faith in reliance on written

assurance from the producer that the goods were pro-

duced in compliance with the requirements ol' the Act,
and who acquired such goods for value without notice of
any such violation, shall not he deemed unlawful;19
(2 to violate any of the provisions of section (5or sec-
tion 7, or any of the provisions of any regulation or
order of the Secretary Zissued under section 14;

(2)  to discharge or in any other manner discriminate

against any employee because such employee h;is tiled
any complaint or instituted or caused to be instituted
any proceeding under or related to this Act, or has
testified or is about to testify in any such proceeding, or
has served or is about to serve on an industry commit-
tee; 1a

}4; to violate any of the provisions of section 12;

5) to violate any of the provisions of section 11(c) or
any regulation or order made or continued in effect
under the provisions of section 11(d), or to make any
statement, report, or record filed or kept pursuant to
the provisions of such section or of any regulation or
order thereunder, knowing such statement, report, or
record to be false in a material respect.i2L
(b) For the purposes of subsection (aXI) Froof that any

employee was employed in any place ofemployment where
goods shipped or sold in commerce were produced, within
ninety days prior to the removal of the goods from such

A e%Ogﬁ%ﬁ ection 1) of th~ Kn r Labor Standards Amendmens of 199
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place of employment, shall be prima facie evidence that
such employee was engaged in the production of such
goods.

Penalties12

SEC. 16. (a) Any person who willfully violates any of the
provisions of section 15 shall upon conviction thereof be
subject to a fine of not more than $20000 or to imprison-
ment for not more than six months, or both. No person
shall be imprisoned under this subsection except for an of-
fense committed after the conviction of such person for a
prior offense under this subsection.

(b)  Anyemployer who violates the provisions of section 6

or section 7 of this Act shall be liable to the employee or
employees affected in the amount of their unpaid minimum
wages, or their unpaid overtime compensation, as the case
may be, and in an additional equal amount as liquidated
damages. Any employer who violates the provisions of sec-
tion 15(a)(3) of this Act shall be liable tor such legal or
equitable relief as may be appropriate to effectuate the pur-
poses of section 15(a)(3), including without limitation
employment, reinstatement, promotion, and the payment
of wages lost and an additional equal amount as liquidated
damages. An action to recover the liability prescribed in
either of the preceding sentences may he maintained
againstany employer (including apublic agency) in any
Federal or State court of competent jurisdiction by any
one or more employees for and in behalf of himself or
themselves and other employees similarly situated. No
employee shall be a party plaintiffto any such action unless
he gives his consent in writing to become such a party and
such consent is filed in the court in which such action is
brought.23The court in such action shall, in addition to
anyjud%ment awarded to the plaintiffor pIamtn‘fs allow a
reasonable attorney’s fee to be paid by the defendant, and
costs of the action. The right provided by this subsection
to bring an action by or on behalf of any employee, and
the right of any employee to become a party plaintiff to
any such action, shall terminate upon the filing of a
complaint by the Secretary of Labor in an action under
section 17 in which (1) restraint is sought of any further
delay in the payment of unpaid minimum wages, or the
amount of unpaid overtime compensation as the case
may be, owing to such employee under section 60r sec-
tion 7 of this Act by an employer liable therefor under
the provisions of this subsection or (2) legal or equitable

11The Por —to—Porta' Act nf PIA7 relieves employers fro certam liabiliti Unish-
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relief is sought as a result of alleged violations of section
15(ax3).12]

(c)  The Secretary1bis authorized to supervise the pay-

ment of the unpaid minimum wages or the unpaid over-
time compensation owing to any employee or employees
under section 60r 7 of this Act, and the agreement ofany
employee to accept such payment shall upon payment in
full constitute a waiver by such employee of any right he
may have under subsection (b) of this section to such un-
paid minimum wages or unpaid overtime compensation
and an additional equal amount as liquidated damages. The
Secretary may bring an action in any court of competent
jurisdiction to recover the amount of the unpaid minimum
mages or overtime compensation and an equal amount
as liquidated damages.1% The right provided by subsec-
tion (b) to bring an action by or on behalf of any
employee to recover the liability specified in the first
sentence of such subsection and of any employee to
become a parly plaintiff to any such action shall ter-
minate upon the riling ofa complaint by the Secretary
in an action under this subsection in which a recovery is
sought of unpaid minimum wages or unpaid overtime
compensation under sections 6 and 7 or liquidated or
other damages provided by this subsection owing to
such employee by an employer liable under the provi-
sions of subsection (b), unless such action is dismissed
withoutprejudice on motion ofthe Secretary. Any sums
thus recovered by the Secretary on behalfofan employee
pursuant lo this subsection shall be held in a special deposit
account and shall be paid, on orderofthe Secretary, direct-
ly to the employee or employees affected. Any such sums
not paid to an employee because of inability to do so within
a period of three years shall be covered into the Treasury
of the United States as miscellaneous receipts. In deter-
mining when an action is commenced by the Secretary
under this subsection for the purposes of the statutes1?' of
limitations provided in section @a) of the Portal-to-Portal
Actof 1947, it shall be considered to be commenced in the
case of anr individual claimant on the date when the com-
plaint is filed if he is specifically named as a party plaintiff
In the complaint, or if his name did not so appear, on the
subsequent date on which his name is added as a party
plaintiff in such action.1B
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(d) In any action or proceeding commenced prior to, on,
or after the date of enactment of this subsection, no
employer shall be subject to any liability or punishment
under this Act or the Portal-to-Portal Act of 1947 on ac-
count of his failure to comply with any provision or provi-
sions of such Acts (1) with respect to work heretofore or
hereafter performed in a workplace to which the exemp-
tion in section 13(f) is applicable, (2) with respect to work
performed in Guam, the Canal Zone or Wake Island before
the effective date of this amendment of subsection (d), or
(3) with respect to work performed in a possession named
In section Ga) (3) at any time ﬁrior to the establishment by
the Secretal-y, as provided therein, of a minimum wage
rate applicable to such work.1®

(e) Any person who violates the provisions of section
12, relating to child labor, or any regulation issued
under that section, shall Itc subject to a civil penalty of
not to exceed $10,000 for each employee who was the
subject ofsuch a violation. Any person who repeatedly
or willfully violates section 6 or 7 shall be subject to a
civilpenalty ofnot to exceed $1,000 for each such viola-
tion. 1PIn determining the amount ofany penalty under
this subsection, the appropriateness of such penalty to
the size of the business of the person charged and the
gravity ofthe violation shall be considered" The amount
of any penalty under this subsection, when finally
determined, may be—

(1) deducted from any sums owing by the United
States to the person charged;

(2) recovered in a civil action brought by the Secre-
tary in any court of competentjurisdiction, in which
litigation the Secretary shall be represented by the
Solicitor of Labor; or

(3)  ordered by the court, in an action brought for a
violation of section 15(a)(4) or a repeated or willful
violation of section 75(@)(2)13, to be paid to the
Secretary.

Any administrative determination by the Secretary of
the amount of any penalty under this subsection shall
be final, irnless within fifteen days after receipt ofnotice
thereof by certified mail the person charged with the
violation takes exception to the determination that the
violations for which the penalty is imposed occurred, in
which event final determination ofthe penalty shall be
made in an administrative proceeding after opportunity
for hearing in accordance with section 554 of title 5,
United States Code, and regulations to be promulgated
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by the Secretary. Except for civil penalties collected for
violations ofsection 12, sums collected as penaltiespur-
suant to this section shall be applied toward reimburse-
ment of the costs of determining the violations and
assessing and collecting such penalties, in accordance
with theprovision ofsection 2 ofan Act entitled “An Act
to authorize the Department of Labor to make special
statistical studies upon payment ofthe cost thereof, and
for other purposes” (29 U.S.C. 9a). Civil penalties col-
lected for violations of section 12 shall be deposited in
the general fund ofthe Treasury.

Injunction Proceedings

Sec. 17. The district courts, together with the United
States District Court for the District of the Canal Zone,
the District Court of the Virgin Islands, and the District
Court of Guam shall havejurisdiction, for cause shown,
to restrain violations of section 15, including in the case
of violations of section 15(a)(2) the restraint of any with-
holding of payment of minimum wages or overtime
compensation found by the court to be due to.employees
under this Act (except sums which employees are bar-
red from recovering, at the time of the commencement
of the action to restrain the violations, by virtue of the
provisions of section 6 of the Portal-to-Portal Act of
1947).12

Relation to Other Laws

Sec. 18. (a) No provision of this Act or of any order
thereunder shall excuse noncompliance with any Federal
or State law or municipal ordinance establishin
minimum wage higher than the minimum wage establis ed
under this Act or a maximum workweek lower than the
maximum workweek established under this Act, and no
[)rovision of this Act relating to the employment of child
abor shalljustify noncompliance with any Federal or State
law or municipal ordinance establishing a higher standard
than the standard established under this Act. No provision
of this Act shall justify any employer in reducing a wage
paid by him which is in excess of the applicable minimum
wage under this Act, orjustify any employer in increasing
hours of employment maintained by him which are shorter
than the maximum hours applicable under this Act.
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(I)  Notwithstanding any otherprovision ofthisAct (other
than section 18(f)) or any other law—

(1) any Federal employee in the Canal Zone engaged in
employment of the kind described in section 5102(c)(7) of
title 5, United States Code, or1B

(2) any employee employed in a nonappropriatedfund
instrumentality under the jurisdiction of the Aimed
Forces, 13

shall have his basic compensation fixed or adjusted at a
wage rate which is not less than the appropriate ivage rate
provided for in section 6(a)(1) of this Act (except that the
wage rate provided for in section 6(b) shall apply to any
employee who performed services during the workweek in a
ivork place within the Canal Zone), and shall have his over-
time compensation set at an hourly rate iwt less than the
overtime rate presidedfor in section 7(a)(1) of this Act.

Separability of Provisions

SEC. 19. If any provision of this Act or the application of
such provision to any person or circumstances is held in-
valid, the remainder of the Act and the application of such
provision to other persons or circumstances shall not be af-
fected thereby.

Approved, June 25, 1938.1%
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ADDITIONAL PROVISIONS OF THE ACT OF NOVEMBER 15,1990
(104 Stat. 2871)

[PUBLIC LAW 101-583]
[101ST CONGRESS] [FIRST SESSION]
AN ACT

To eliminate "substantial documentary evidence” require-
ment for minimum wage determination for American
Samoa, and for other purposes.

Be it enacted, by the Senate and House ofRepresentatives of
the United States in Congress assembled.

[Section 1 of the Act of November 15, 1990 amends the
Fair Labor Standards Act of 1938, and is incorporated in
its proper place in the Act]

SEC. 2. REGULATIONS CONCERNING CERTAIN
EMPLOYEES.

Not later than 90 days after the date ofenactment of this
Act, the Secretary of Labor shall promulgate regulations
that permit computer systems analysts, computer pro-
grammers, software engineers, and other similarly skilled
professional workers as defined in such regulations to
qualify as exempt executive, administrative, or profes-
sional employees under section 13(a)(1) of the Fair Labor
Standards Act of 1938 (29 U.S.C. 213(a)(1)). Such regula-
tions shall provide that if such employees are paid on an
hourly basis they shall be exempt only if their hourly rate
of pay is at least 6v2times greater than the applicable
min)imum wage rate under section 60f such Act (29 U.S.C.
206).

Approved November 15, 1990.

LEGISLATIVE H1STORY-S. 2930:

CONGRESSIONAL RECORD, Vol. 136 (1990):
Aug. 4, considered and passed Senate.
Oct. 18, considered and passed House, amended.
Oct. 27, Senate concurred in House amendments.
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ADDITIONAL PROVISIONS OF FAIR LABOR STANDARDS AMENDMENTS OF 1989
(103 Stat. 938)

[PUBLIC LAW 101-157]
[101ST CONGRESS] [FIRST SESSION]
AN ACT

To amend the Fair Labor Standards Act of 1938 to in-
crease the minimum wage, and for other purposes.

Be it enacted by the Senate and House ofRepresentatives of
the United States in Congress assembled, That this Act may
?&cgiged as the “Fair Labor Standards Amendments of

iSections 2; 3@, (©, and (d); 4; 5; 7,and 9 of the Fair
Labor Standards Amendments of 1989 amend the Fair
Labor Standards Act of 1938, and are incorporated in
tharproper place in the Act]

PRESERVATION OF COVERAGE

SEC.3* **

(b)PRESERVATION OF COVERAGE.—

(D) IN GENERAL.— Any enterprise thet on March 31,
1990, was subject to section 6@)(1) of the Fair Labor
Standards Act of 1938 (29 U.S.C. 206@)())) and thet
because of the amendment made by subsection @) is
not subject to such section sall-

(A pay its employees not less then the minimum
wege In effect under such section on March 31,
1990,

(B) pay its employees in accordance with section
7ol such Act (29 U.S.C. 207); and

(© remain subject to section 12 ol such Act (29
U.S.C. 212).

(2 VIOLATIONS.— A violation of paragrgph (1) sall
be considered a violation of section 6, 7, or 12 of the
Fair Labor Standards Act of 1938, as the case may be.

©

this section dall become effective on April 1,1990.
TRAINING WAGE

SEC. 6 TRAINING WAGE.
@ IN GENERAL.—

(O AUTHORITY.— Any enployer may, in lieu of

EFFECTIVE DATE.— The amendments made by

the minimum wage prescribed by section 6 of the

Fair Labor Standards Act of 1938 (29 U.S.C. 206), pay

an eligble enployee the wage prescribed by

paragraph (-

(A while such employee is employed tor the
period authorized by subsection (Q(O)EXT), or

(B) while such employee Is engaged In onthe-
job training far the period authorized by subsec-
g)on @@OE).

paragraph (1) sall be awage—

(A of not less than $3.35 an hour during the
year beginning April 1, 1990, and

(B) beginning April 1, 1991, of not less then
$3.35 an hour or 85 percent of the wage prescrib-
ed by section 6 of such Act, whichever is greater.

(o WAGE PERIOD.— An enployer may pay an elig-
ble employee the wage authorized by subsection @
for aperiod thaet—

(D begins on or after April 1, 1990,

(2) does not exceed the maximum period during
which an employee may be paid such wage as
determined under subsection (Q)(D)(B);, ad

3 ends before April 1,1993.

(© WAGE CONDITIONS.—No eligble employee
may be paid the ware authorized by subsection (&) by
an employer it—

(D any other individual has been laid off by such
employer from the position to be filledby such elig-
ble employee or from any susstantially equivalent
position; or

(2 such employer has terminated the employment
of any regllar employee or otherwise reduced the
number of employees with the intention of filling the
vacancy so created by hiring an employee tobe paid
such wage.

(@ LIMITATIONS.-

(D) EMPLOYEE HOURS.— During any month in
which employees ae t be employed in an
establishment under this section, the proportion of
employee hours of employment to the total hours of
employment of dll employees in such establishment
may not exceed aproportion equal t one-fourth of
the total hours of employment of &l employees in
such establishment

(@ DISPLACEMENT.—

A
action 1o displace enployees (including pertial

WAGE RATE— The weage refarred to |

PROHIBITION.— No erployer may take any



displacements such as reduction in hours,
wages, or employment benefits) for purposes of
hiring individuals a the wage authorized in
subsection @)

(B) DISQUALIFICATION.— If the Secretary

determines thaet an enployer has taken an action
in violation of sugparagraph (A), the Secretary
dall issue an order disqualifying such enployer
fran employing any individual atsuch wage.

© NOTICE.— Each enployer dall provide o any
eligble employee who is tobe paid the wage authoriz-
ed by subsection @ a written notice before the
employee begins employment stating the re-
quirements of this section and the remedies provided
by subsection (f) for violations of this section. The
Secretary dall provide to erployers the ted of the
notice to be provided under this subsection.

(H ENFORCEMENT.— Any employer who volates
this section gall be considered t have violated sec-
tion 15@)(3) of the Fair Labor Standards Act of 1938 (29
U.S.C. 215@)QJ)). Sections 16 and 17 of such Act (2
U.S.C. 216 and 217) dall aply with respect to the
violation

(@ DEFINITIONS.— For purposes of this section:

(D ELIGIBLE EMPLOYEE.—

(A IN GENERAL.— The term “eligible
employee’means with respect to an erployer an
individual who—

() is not amgrant agriauttural worker or a
seasonal agricuttural worker (as defined in
paragraps @ and (10) of section 3 of the
Mgrant and Seasonal Agricuttural Worker Pro-
tection Act (20 U.S.C. 1802 (8) and (10)) without
regard 1o subparagraph (B) of such paragrapts
and is not anonimmigrant described in section
101@)A5)H)(i@ of the Immigration and Na-
tionality Act (8 U.S.C. 1101@)AS)H))@));

(i) has not atttained the age of 20 years, and

(lii) is eligble 1o be paid the wage authorized
by subsection (@ as determined under sub-
paragraph (B).

(B) DURATION.—

() An employee srall intiallybe eligble 10 be
paid the wage authorized by subsection (g) uttil
the employee has been employed acurulative
total of 90 days at such wage.

(if) An employee who has been employed by
an employer at the wage authorized by subsec-
tion (@ for the period authonzed by clause (i)
may be employed by an ' otherenployer faran
additional 90 days if the enployer meets the re-

quirements of subsection ().

@ii) The tA period as authorized by
clauses (i) and (i), that an employee may be
paid the wage authorized by subsection (@ may
not exceed 180 days.

(V) For purposes of this sugparagraph, the
term “erployer’ means with respect to an
emloyee an employer who is required t
withhold payroll taxes forsuch enployee.

(© PROOF.—

() IN GENERAL.— An individual is responsi-
ble forproviding the requisite proof of previous
period or periods of employment with other
enployers. An enployer's good faith reliance
on the proof presented to the enployer by an
individual sall constitute acomplete delense
to a dharge thet the enployer has \iolatd
subsection ()@ with respect to such in-
dividual.

(i() REGULATIONS.— The Secretary of Labor
dall issue regulations defining the requisite
proof required of an individual. Such regula-
tions gall establish minimal requirements for
requisite proof and may prescribe thet an ac-
aurate list of the individual's erployers and a
statement of the dates and duration of employ-
ment with each erployer constitute requisite

proof.

@ ON-THE-JOB TRAINING.— The term “onthe-
Jjob training’ means training thetis offered 10 an in-
dividual while employed in productive work thet pro-
vides training technical and other relatedskills and
personal skills thet are essertial 1o the full and ade-
quate performance of such employment.

) EMPLOYER REQUIREMENTS.—An enployer
who wants temploy employees at the wage authoriz-
ed by subsection (@ for the period authorized by
subsection (@)1)B)(i) shall-

(D notify the Secretary amually of the positions
& which such employees are o be employed &t
such wage,

(2 provide onrthe-job training t such employees
which meets gereral ariteriaof the Secretary issued
by regulation after consultation with the Committee
on Labor and Human Resources of the Senatte and
the Committee on Education and Labor of the
House of Representatives and other interested per-
sons,

@ keep on file a copy of the training program
which the employer will provide such employees,

@ provide acopy of the training program to the
employees,
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(® post in a conspicuous place in places of

employment anotice of the types of jobs farwhich
the employer is providing on-the-job training and

©) send o the Secretary on an amual basis a

copy of such notice.
The Secretary sall make avallable to the public upon

request notices provided t the Secretary by

employers in accordance with paragreph (6).

() REPORT.— The Secretary of Labor dall riport to
Congress not later then March 1, 1993, on the effec-

tiveness of the wage authorized by subsection @). The
rgport shall include—
(D an analysis of the impact of such wage on
employment opportunities for Inexperienced
workers,

(2 any reduction in employment opportunities far

experienced workers resulting from the employment

@  ADMINISTRATION.— In the administration of

this subsection, the remedies and procedures under
the Fair Employment Practices Resolution dall be
applied. As used in this paragraph, the term “Fair
Employment Practices Resolution® means House
Resolution 558, One Hundredth Congress, agreed to
October 4, 1988, as conimued in effect by House
Resolution 15 One Hundred Frst Congress, agreed
o January 3,1989.
(® ARCHITECT OF THE CAPITOL EMPLOYEES.—
Not laer then 130 days after the date the
minimum wage rate prescribed by section 6@)(1) of
the Fair Labor Standards Act of 1938 (29 U.S.C.
206@)(D) is increased pursuant t the amendment
made by section 2, the rights and protections under
the Fair Labor Standards Act of 1938 (29 U.S.C. 201
et seq) dall gply with respect to individuals

employed under the Office of the Architect of the
Capitol.

APPROVED NOVEMBER 17, 1989

of employees under such wage;

(3 the nature and duration of the training provided
under such wage; and

@ tre degree t which erployers used the
authority to pay such wage.

APPLICATION OF FLSA TO CONGRESSIONAL
AND ARCHITECT OF THE CAPITOL EMPLOYEES

SEC. 8 APPLICATION OF RIGHTS AND PROTEC-
TIONS OF FAIR LABOR STANDARDS ACT OF 1938
TO CONGRESSIONAL AND ARCHITECT OF THE
CAPITOL EMPLOYEES.

@ HOUSE EMPLOYEES.—

(D IN GENERAL-Not later then 180 days after
the date the minimum wage rate prescribed by sec-
tion 6(@)(1) of the Fair Labor Standards Act of 1938
(2 US.C. 206(@)(1D) is increased pursuant to the
amendment made by section 2, the rigts and pro-
tections under the Fair Labor Standards Act of 1938
(2 U.S.C. 201 etseq) dall gplywith respect hany
employee In an employment position in the House
of Representatives and t any employing authority
of the House of Representatives.
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ADDITIONAL PROVISIONS OF FAIR LABOR STANDARDS AMENDMENTS OF 1985
(99 Stat. 787)

[Public Law 99-150]

[99th Congress] [First Session]

AN ACT

To amend the Fair Labor Standards Actof 1938 to provide
rules for overtime compensatory time off for certain public
agency employees, to clarity the application of that Act to
volunteers, and for other purposes.

Be it enacted by the Senate and House o fRepresentatives of
the United States in Congress assembled, That this Act may
be cited as the “Fair Labor Standards Amendments of
1985."

[Sections 2(@), 3, 4(@) and 5 of the Fair Labor Stan-
dards Amendments of 1985 amend the Fair Labor
Standards Act of 1938, and are incorporated in their
proper place in the Act.]

COMPENSATORY TIME

Sec. 2. *¥ * *

(b) Existing Collective Bargaining Agreements
— A collective bargaining agreement which is in effect
on April 15, 1986, and which permits compensatory
time off in lieu of overtime compensation shall remain
in effect until its expiration date unless otherwise
modified, except that compensatory time shall be pro-
vided after April 14,1986, in accordance with section
7(0) of the Fair Labor Standards Act of 1938 (as added
by subsection (@)).

(©) Liability and Deferred Payment— (1) No State,
political subdivision of a State, or interstate govern-
mental agency shall be liable under section 16 of the
Fair Labor Standards Act of 1938 for a violation of sec-
tion 6 (in the case of a territory or possession of the
United States), 7, or 11(c) (as it relates to section 7) of
such Act occurring before April 15,1986, with respect
to any employee of the State, political subdivision, or
agency who would not have been covered by such Act
under the Secretary of Labor’s special enforcement
policy on January 1, 1985, and published in sections
7752 and 7754 of title 29 cf the Code of Federal
Regulations.

@
state governmental agency may defer until August 1,
1986, the payment of monetary overtime compensa-

A State, political subdivision of a State, or inter-

tion under section 7 of the Fair Labor Standards Act of
1938 for hours worked after April 14,1986.

VOLUNTEERS

(b) Regulations.— NoOt later than March 15,1986, the
Secretary of Labor shall issue regulations to carry out
paragraph (4) of section 3(e) (as amended by subsec-
tion (a) of this section).

(©) Current Practice.— If, before April 15,1986, the
practice of a public agency was to treat certain in-
dividuals as volunteers, such individuals shall until
April 15,1986, be considered, for purposes of the Fair
Labor Standards Act of 1938, as volunteers and not as
employees. No public agency which is a State, a
political subdivision nf a State, or an interstate govern-
mental agency shall be liable fora violation of section
6 occurring before April 15, 1986, with respect to ser-
vices deemed by that agency to have been performed
for it by an individual on a voluntary basis.

EFFECTIVE DATE

Sec. 6. The amendments made by this Act shall take
effect April 15, 1986. The Secretary of Labor shall
before such date promulgate such regulations as may
be required to implement such amendments.

EFFECT OF AMENDMENTS

Sec. 7. The amendments made by this Act shall not
affect whether a public agency which is a State,
political subdivision of a State, or an interstate govern-
mental agency is liable under section 16 of th9 Fair
Labor Standards Act of 1938 for a violation of section
5, 7, or 11 of such Act occurring before April 15,1986,
with respect to any employee of such public agency
who would have been covered by such Act under the
Secretary of Labor’s special enforcement policy on
January 1,1985, and published in section 775.3 of title
29 of the Code of Federal Regulations.

DISCRIMINATION

Sec. 8 A public agency which is a State, political
subdivision of a State, or an interstate governmental
agency and which discriminates or has discriminated
against an employee with respect to the employee’s
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wages or other terms or conditions of employment
because on or after February 19,1985, the employee
asserted coverage under section 7 of the Fair Labor
Standards Act of 1938 shall be held to have violated
section 15{ax3) of such Act. The protection against
discrimination afforded by the preceding sentence
shall be available after August 1, 1986, only for an
employee who takes an action described in section
15<ax3) of such Act.

Approved November 13,1985
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ADDITIONAL PROVISIONS OF FAIR LABOR STANDARDS AMENDMENTS OF 1977
(9L Stat. 1245)

[Public Law 95-151]
[95th Congress] [First Session]

AN ACT

To amend the Fair Labor Standards Act of 1938 to in-
crease the minimum wage rate under that Act, and for
other purposes.

Be it enacted by the Senate and House ofRejrresentatives of
the United Stales ofAmerica in Congress assembled, That
this Act may be cited as the "Fair Labor Standards

Amendments of 1977". _ .

[Sections 2(&2 t_hrough Zéd) and sections 3 through 14, in-
clusive, of the Fair Labor Standards Amendments of 1977
amend the Fair Labor Standards Act of 1938, and are incor-

porated in their proper place in the Act]

Increase in Minimum Wage

* * X

SEC. 2.

(e)(1) There is established the Minimum Wage Study
Commission (hereinafter in this subsection referred to as
the "Commission") which shall conduct a study of the Fair
Labor Standards Act of 1938 and_the social, political, and
economic ramifications of the minimum wa?e, overtime,
and other requirements of that Act. Such study shall in-
clude but not be limited to— N ,

(A) the beneficial effects of the minimum wage, in-
cltlelng its effect in ameliorating poverty among wirking

citizens; , , , ,

(B) the inflationary impact (if anyx of increases in the
minimum wage prescribed by that'Act;
(C) the effect (if any2 such'increases have on wages

Bal(tjhe?] Icgyees at a rate in excess of the rate prescribed

y thal ACL, . . iy

(D) the economic consequence (if any) of authonzmgi
an automatic increase in the rate prescribed in that Ac
on the basis of an increase in a wage, price, or other in-

ex:
(E) the emplo%ment and unemployment effects (if any)
of providing a ditferent minimum wage for youth, and the
employment and unemployment effects (it any) on han-
dicapped and aged individuals of an increase in such
rate and of providing a different minimum wage rate for
such individuals; , 3

. (F) the effect (if any) of the full-time student certifica-
tion program on employment and unemployment;

EG) the employment and unemployment effects (if any)
of the minimum ‘wage; N
~ (H) the exemptions from the minimum wage and over-
time requirements of that Act; .
(1) the relationship én‘ any) between the Federal mini-
mum wage rates and public assistance programs, in-
cludm% the extent to which employees at such rates are
also eligible to receive food stamps and other public
assistarice; , ,
(J) the overall level of noncompliance with that Act;

an
(K) the demographic profile of minimum wage work-
rs.

() The Commission shall conduct a study conceming
the extent to which the exemPt|ons from the ‘minimum
wage and overtime requirements of the Fair Labor Stand-
ards Act of 1938 may appIrY to employees of conﬂlomer-
ates, and shall make & report, within one year after the date
of the apPomtment of the members of the Commission, of
the results of such study. For the purposes of this para-
graph a "conglomeraté" means an establishment (A)
which controls, is controlled by, or is under common con-
trol with, another establishment the activities of which are
not related for a common business purpose to the activities
of the establishment employmgi such employees and (B)
whose annual gross volume of sales mad2 or business
done, when combined with the annual gross volume of
sales made or business done by each establishment which
controls, is controlled by, or is Under common control with,
the establishment empl Ymg such employee, exceeds
$100,000,000 (exclusive ot excise taxes at the retail level
which are separatel¥ stated). The rePort shall include an
analysis of the effects of eliminating the exemptions from
the minimum waﬁe and overtime requirements of such Act
that maY currently apply to the employees of such con-

lomerates.
3) The Commission shall make a report of the results of the
study conducted pursuant to paragra?h (1) thlrtg-sm mon-
ths after the date of the apgomt,ment of the members of the
Commission, The report shall include such recommenda-
tions for legislation as the Commission determines are ap-
propriate. The Commission may make interim or additional
repoits which it determines are appropriate. Each report
shall be made to the President and to the Congress. The
Commission shall cease to exist thirty days after the sub-
mission of the report required by this"paragraph.
f ||(4XA) The Commission shall consist of eight members as
ollows; ,

() Two members appointed by the Secretary of Labor.
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(i) Two members appointed by the Secretary of administrative support services as the Commission may
Commerce. request to carry out its duties under this subsection.
(i) Two members appointed by the Secretary of (F) The Commission may secure directly from any
Agriculture. department or agency of the United States such infor-
(v) Two members appointed by the Secretary of mation as the Commission may require to carry out its
Health, Education, and Welfare. duties under this subsection. Upon request of the Com-
The appointments authorized under this paragraph shall be mission, the head of any such department or agency
made within 180 days after the date of enactment of this shall furnish such information to the Commission.
subsection. (G) The Commission may use the United States mails

(B) The Chairperson shall be selected by the members
of the Commission. Any vacancy in the Commission
shall not affect its powers and shall be filled in the same
manner in which the original appointment was made.

(C)(i) Except as provided in clause (i), members of the
Commission who are officers or employees of the
Federal Government shall serve without compensation.
Other members, while engaged in the activities of the
Commission, shall be paid at a rate equal to the per diem
equivalent of the annual rate payable for grade GS-18 of
the General Schedule under section 5332 of title 5,
United States Code.

(i) While away from their homes or regular places

of business in the performance of services for the

Commission, members of the Commission shall be

allowed travel expenses, including per diem in lieu of

subsistence, in the same manner as persons
employed intermittently in the Government service
are allowed expenses under section 5703 of title 5 of
the United States Code.
(5XA)The Commission may prescribe such rules as may
be necessary to carry out its duties under this subsection.

(B) The Commission may hold such hearings, sit and
act at such times and places, take such testimony, and
receive such evidence as it deems advisable.

(C) Upon request of the Commission, the head of any
Federal department or agency is authorized to detail, on
a reimbursable basis, anK of the personnel of such
department or agency to the Commission to assist it in
carryi(%% out its duties under this subsection.
fessional, technical, and research assistance as re-
quired by the Commission.

The Department of Labor shall furnish such pro

in the same manner and upon the same conditions as

other departments and agencies of the United States.

(6)(A) The Chairperson may appoint an executive direc-
tor of the Commission who shall perform such duties as the
Chairperson may prescribe.

(B) With approval of the Chairperson, the executive
director may appoint and fix the pay of such clerical per-
sonnel as are necessary for the Commission to carry out
its duties,

(C) The executive director and staff shall be appointed
without regard to the provisions of title 5. United States
Code, governing appointments in the competitive ser-
vice, and shall be paid without regard to the provisions of
chapter 51 and subchapter Ill of chapter 53 of such title
relating to classification and General Schedule pay rates
but at rates not in excess of the annual rate payable for
grade GS-18 of the General Schedule under section
5332 of such fitle.

(D) The executive director, with the concurrence of
the Chairperson, may obtain temporary and intermittent
services of experts and consultants in accordance with
the provisions of section 3109 of title 5. United Stales
Code.

Effective Date

Sec. 15. (a) Except as provided in sections 3. 14, and
subsection (b) of this section, the amendments made by
this Act shall take effect January 1, 1978.

(b) The amendments made by sections 8,9. 11, 12, and
13 shall take effect on the date of the enactment of this Act.
. (c) On and after the date of the enactment of this Act, the
Secretary of Labor shall take such administrative action as
may be necessaiy for the imolementation of the amend-

(E) The Administrator of General Services shall pro- Ments made by this Act

vide to the Commission on a reimbursable basis such

Approved November 1, 1977,



36

ADDITIONAL PROVISIONS OF FAIR LABOR STANDARDS AMENDMENTS OF 1974
(83 Stat. 55)

[Public Law 93-259]
[93rd Congress][2hd Session]
AN ACT

To amend the Fair Labor Standards Act of 1938 to in-
crease the minimum wage rate under that Act, and for
other purposes.

Be it enacted by the Senate and House o fRepresentatives of
the United States ofAmerica in Congress assembled, That
this Act may be cited as the "Fair Labor Standards
Amendments of 1974",

[Sections 2 through 6(dXI) and sections 7 through 27,
inclusive, of the Fair Labor Standards Amendments of
1974 amend the Fair Labor Standards Act 0 f1938, and
are incorporated in their proper place in the Act. Sec-
tion 6(d)(2XA) and (B) amends the Portal-to-Portal Act
of 1947 and is set forth below.]

Federal and State Employees

Sec. 6. ***

(2XA) Section 6 of the Portal-to-Portal Pay Act of
1947 is amended by striking out the period ut the end of
paragraph (c) and by inserting in lieu thereofa semi-
colon and by adding after such paragraph the follow-

ing:

“(d) with respect to any cause of action brought
under section 16(b) of the Fair Labor Standards Act
01938 against a State or apolitical subdivision ofa
State in a district court of the United States on or
before April 18, 1973, the running of the statutory
periods of limitation shall be deemed suspended dur-
ing the period beginning with the commencement of
any such action and ending one hundred and eighty
days after the effective date ofthe Fair Labor Stand-
ards Amendments of 1974, except that such suspen-
sions 8nhall not be applicable if in such action judg-
ment has been entered for the defendant on the
grounds other than State immunity from Federalju-
risdiction. ”

(B)

“(b)” after ’section 16
Effective Date

Sec. 29. (a) Except as otherwise specifically provided,
the amendments made by this Act shall take effect on
May 1, 1974.

(b)
date ofthe enactment of this Act the Secretary ofLabor
is authorized to prescribe necessary rules, regulations,
and orders with regard to the amendments made by this
Act

Approved April 8, 1974.

Section 11 ofsuch Act is amended by striking out

Notwithstanding subsection (a), on and after the
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ADDITIONAL PROVISIONS OF FAIR LABOR STANDARDS AMENDMENTS OF 1966
(80 Stat. 880)

[PI"BLIC LAW 89-601]
[8%th Congress][2hd Session]
AN ACT

To amend the Fair Labor Standards Act of 1938 to extend
its protection to additional employees, to raise the
minimum wage, and for other purposes.

Re it enacted, by the Senate and. House o fRepresentatives of
the United States of America in Congress assembled, That
this Act may be cited as the "Fair Labor Standards
Amendments of 1966",

[Sections 101 to 501, inclusive, and section 601 (a) of the
Fair Labor Standards Amendments of 1966 amend the
Fair Labor Standards Act of 1938, and are incorporated in
their proper place in the Act]

STATUTE OF LIMITATIONS

SRC. 601, * * *

fb) Section 6(a) ofthe Portal-to-Portal Art of 1647 (Public
Law 40, Eightieth Congress) is amended by inserting before
the semicolon at the end thereofthefollowing: ", except that
a cause ofaction or ingout ofa willful dotation may be
comn(]enced within three years after the cause ofaction ac-
crued"”.

EFFECTIVE DATE

cfev Except as otherwise provided in this Act, the

mis made by this Act shall take effect on February

L ;1 and after the date of the enactment of this Act

the Si Cretan/ is authorized to promulgate necessary rules,

regulations, or orders with regard to the amendments made
by this Act.

STUDY OF EXCESSIVE OVERTIME

St:<\ 602. The Secretary ofLabor is hereby instructed to
commence immediately a complete study ofpresent prac-
tices dealing with overtime paymentsfor work in excess of
forty hours per week and the extent to which such overtime

work impedes the creation of new job opportunities in
American industry. The Secretary isfurther instructed to
report to the Congress by July 1, 1667, thefindings ofsuch
survey with appropriate recommendations.

CANAL ZONE EMPLOYEES AND PANAMA CANAL
STUDY

SIN. 6vmmThe Secretary ofLabor, in cooperation with the
Secretary of Defense and the Secretory of Stale, shall (1)
undertake, a study with respect to (A) wage rates payable to
Federal employees in the Canal Zone engaged in employ-
ment ofthe kind described in paragraph (7) o fsection 202 of
the Classification Act of 1646 (6 U.S.C. 1082(7)) and tlil the
requirements ofan effective and economical operation ofthe
Panama. Canal, and (2) report to the Congress not later
than July 1, 11)68, the results ofl;Ls study together with such
recommendations as he may deem appropriate.

STUDY OF WAGES PAID HANDICAPPED CLIENTS
IN SHELTERED WORKSHOPS

SI-N. 605. The Secretary ofLabor is hereby instructed to
commence immediately a complete study ofwage payments
to handicapped clients of sheltered workshops anil of llw
feasibility of raising existing wage slumlords in such
workshops. The Secretary isfurther instructed to report to
the Congress by July 1, 1667, thefindings ofsuch study with
appropriate recommendations.

PREVENTION OF DISCRIMINATION RECAUSE OF
AGE

SIN. 606. The Secretary of Labor is hereby directed to
submit to the Congress not later than January I, 1667, his
specific legislative recommendationsfor implementing the
conclusions and recommendations contained in his report
on age discrimination in employment made pursuant to
section 715 of Public Law 88-252. Such legislative recom-
mendations shall include, without limitation, provisions
specifyini/ appropriate enforcement procedures, a par-
ticular administering agency, and the standards, corerage,
and exemptions, ifany, to beincluded in the proposed enact-
ment.

Approved September 28, 1666.
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ADDITIONAL PROVISIONS OF FAIR LABOR STANDARDS AMENDMENTS OF 1961
(75 Stat. 65)

[Public Law 87-30]

[87th Congress] [lst Session]

AN ACT

To amend the Fair Labor Standards Act of 1938, as
amended, to provide coverage for employees of large
enterprises engaged in retail trade or service and of other
employers engaged in commerce or in the production of
goods for commerce, to increase the minimum wage under
the Act to $1.25 an hour, and for other purposes.

Be it enacted by the Senate and House ofRep'esentatives of
the United States ofAmerica in Congress assembled, That
this Act may be cited as the "Fair Labor Standards
Amendments of 1961",

(QSections 2to 12, inclusive, of the Fair Labor Stand-
ards Amendments of 1961 amend the Fair Labor Stand-
ards Act of 1938, and are incorporated in their proper
place in the Act]

EFFECTIVE DATE

SEC. 14. The amendments made by this Act shall take
effect upon the expiration of one hundred and twenty
days after the date of its enactment, except as other-
wise provided in such amendments and except that the
authority to promulgate necessary rules, regulations, or
orders with regard to amendments made by this Act,
under the Fair Labor Standards Act of 1938 and amend-
ments thereto, including amendments made by this Act,
may be exercised by the Secretary on and after the date
of enactment of this Act.

Approved May 5, 1961.
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ADDITIONAL PROVISIONS OF FAIR LABOR STANDARDS AMENDMENTS OF 1949
(63 Stat. 917)

[Public Law 398—81st Congress]

[Chapter 736 -lst Session]

AN ACT

To provide for the amendment of the Fair Labor Stand-
ards Act of 1938, and for other purposes.

Be it enacted by the Senate and House ofRepresentatives of
the United States ofAmei‘ica in Congress assembled, That
this Act may be cited as the “Fair Labor Standards
Amendments of 1949”.

[Sections 2to 15, inclusive, of the Fair Labor Standards
Amendments of 1949 amend the Fair Labor Standards
Act of 1938, and are incorporated in their proper place in
the Act,]

MISCELLANEOUS AND EFFECTIVE DATE

SEC. 16. (aLThe amendments made by this Act shall take
effect upon the expiration of ninety days from the date of
its enactment; except that the amendment made by section
4 shall take effect on the date of its enactment.

(b) ExcePt as provided in section 3%)) and in the last
sentence of section 16(c) of the Fair Labor Standards Act
of 1938, as amended, no amendment made by this Act shall
be construed as amending, modifying, or repealing any
provision of the Portal-to-Portal Act of 1947,

(c) Any order, regulation, or interpretation of the Ad-
ministrator of the Wage and Hour Division or of the
Secretary of Labor, and any agreement entered into by the
Administrator or the Secretary, in effect under the provi-
sions of the Fair Labor Standards Act of 1938, as amend-
ed, on the effective date of this Act, shall remain in effect
as an order, regulation, interpretation, or agreement of

the Administrator or the Secretary, as the case may be,
pursuant to this Act, except to the extent that any such
order, regulation, interpretation, or agreement may be in-
consistent with the provisions of this Act, or may from
time to time be amended, modified, or rescinded by the Ad-
ministrator or the Secretary, as the case may be, in accor-
dance with the provisions of this Act.1

(d) No amendment made by this Act shall affect any
penalty or liability with respect to any act or omission oc-
curring prior to the effective date of this Act; but, after the
expiration of two years from such effective date, no action
shall be instituted under section 16(b) of the Fair Labor
Standards Act of 1938, as amended, with respect to any
liability accruing thereunder for any act or omission occur-
ring prior to the effective date of this Act.

(e) No employer shall be subject to any liability or punish-
ment under the Fair Labor Standards Act of 1938, as
amended (in any action or proceeding commenced prior to
or on or after the effective date of this Act), on account of
the failure of said employer to pay an employee compensa-
tion for any period of overtime work performed prior to
July 20, 1949, if the compensation paid ﬁrior to July 20
1949 for such work was at least equal to the compensation
which would have been payable for such work had section
7(d) (6 and (7) and section 7(g) of the Fair Labor Standards
Actof 1938, as amended, been in effect at the time of such
payment.

f) Public Law 177, Eighty-first Congress, approved July
20, 1949, is hereby repealed as of the effective date of this
Act.2

Approved, October 26, 1949.
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PERTINENT PROVISIONS AFFECTING THE FAIR LABOR STANDARDS ACT FROM
THE PORTAL-TO-PORTAL ACT OF 1947
(61 Stat. 84)

[Public Law 49—80th Congress]

[Chapter 52 -ist Session]

[H.R. 2157]

AN ACT

To relieve employers from certain liabilities and
punishments under the Fair Labor Standards Actof 1938,
as amended, the Walsh-Healey Act, and the Bacon-Davis
Act, and for other purposes.

Be it enacted, by the Senate and House ofRepresentatives of
the United States ofAmerica in Congress assembled,

PARTI
FINDINGS AND POLICY

secTion 1. (a) The Congress hereby finds that the Fair
Labor Standards Act of 1938, as amended, has been inter-
preted judicially in disregard of long-established customs,
practices, and contracts between employers and
employees, thereby creating wholly unexpected liabilities,
immense in amount and retroactive in operation, upon
employers with the results that, if said Act as so inter-
preted or claims arising under such interpretations were
Bermitted to stand, (1) the payment of such liabilities would

ring about financial ruin of many employers and seriously
impair the capital resources of many others, thereby
resulting in the reduction of industrial operations, halting
of expansion and development, curtailing employment,
and the earning power of employees; (2 the credit of many
employers would be seriously impaired; (3) there would be
created hoth an extended and continuous uncertainty on
the part ofindustry, both employerand employee, as to the
financial condition of productive establishments and a
gross inequality of competitive conditions between
employers and between industries; (4) employees would
receive windfall payments, including liquidated damages,
of sums for activities performed by them without any ex-
pectation of reward beyond that included in their agreed
rates of pay; (5) there would occur the promotion of in-
creasing demands for payment to employees for engaging
in activities no compensation for which had been con-

templated by either the employer or em|o|oyee at the time
they were engaged in; (6 voluntary collective bargaining
would be interfered with and industrial disputes between
employees and employers and between employees and
employees would be created; (7) the courts of the country
would be burdened with excessive and needless litigation
and champertous practices would be encouraged; (8 the
Public Treasury would be deprived of large sums of
revenues and public finances would be seriously deranged
br claims against the Public Treasury for refunds of taxes
already paid; (92 the cost to the Government of goods and
services heretofore and hereafter purchased by its various
departments and agencies would be unreasonably increas-
ed and the Public Treasury would lie seriously affected by
consequent increased cost of war contracts; and (10
serious and adverse effects upon the revenues of Federal,
State, and local ?overnments would occur.

The Congress further finds that all of the foregoing con-
stitutes a substantial burden on commerce and a substan-
tial obstruction to the free flow of goods in commerce.

The Congress, therefore, further finds and declares that
it is in the national public interest and for the general
welfare, essential to national defense, and necessary to aid,
protect, and foster commerce, that this Act be enacted.

The Congress further finds that the varying and extend-
ed periods of time for which, under the laws of the several
States, potential retroactive liability may be imposed upon
employers, have given and will give rise to great dif-
ficulties in the sound and orderly conduct of business and
industry.

The Congress further finds and declares that all of the
results which have arisen or may arise under the Fair
Labor Standards Act of 1938, as amended, as aforesaid,
ma?; (except as to liability for liquidated damages) arise
with respect to the Walsh-Healey and Bacon-Davis Acts
and that it is therefore, in the national public interest and
for the general welfare, essential to national defense, and
necessary to aid, protect, and foster commerce, that this
Act shall apply to the Walsh-Healey Act and the Bacon-
Davis Act.

(b) It is hereby declared to be the policy of the Congress
inorder to meet the existing emergency and to correct ex-
isting evils (1) to relieve and protect interstate commerce
from practices which burden and obstruct it; (2 to protect
the right of collective bargaining; and (3) to define and
limit the jurisdiction of the courts.
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PART III
FUTURE CLAIMS

Sec. 4. Relief From Certain Future Claims
Under the Fair Labor Standards Act of 1938, as
Amended ,the Walsh-Healey Act,and the Bacon-
Davisact =~

(a) Except as provided in subsection (b), no employer
shall be subject to any liability or punishment under the
Fair Labor Standards Act of 1938, asamended, the Walsh-
Healey Act, or the Bacon-Davis Act, on account of the
failure of such employer to pay an employee minimum
wages, or to pay an employee overtime compensation, for
or on account of any of the following activities of such
employee engaged inon or after the date of the enactment,
of this Act—

(1) walking, riding, or traveling to and from the actual
place of performance of the principal activity or activities
which such employee is employed to perform, and

(2 activities which are preliminary to or postliminary
to said principal activity or activities,

which occur either prior to the time on any particular
workday at which such employee commences, or subse-
quent to the time on any particular workday at which he
ceases, such principal activity or activities.

(b) Notwithstanding the provisions of subsection (a)
which relieve an employer from liability and Funishment
with respect, to an activity, the employer shall not be so
relieved if such activity is compensable by either—

(1) an express provision of a written or nonwritten
contract in effect, at the time of such activity, between
such employee, hisagent, or collective-hargaining repre-
sentative and his employer; or

(2 a custom or practice in effect, at the time of such
activity, at the establishment or other place where such
employee is employed, covering such activity, not incon-
sistent with a written or nonwritten contract, in effect at
the time of such activity, between such employee, his
agent, or collective-bargaining representative and his
employer.

(c) For the purposes of subsection (b), an activity shall be
considered as compensable under such contract provision
or such custom or practice only when it is engaged in dur-
ing the portion of the day with respect to which it is so
made compensable.

(d) In the application of the minimum wage and overtime
compensation provisions of the Fair Labor Standards Act
of 1938, as amended, of the Walsh-Healey Act, or of the
Bacon-Davis Act, in determining the time for which an

employer employs an employee with respect to walking,

riding, traveling or other preliminary or postliminary ac-
tivities described in subsection (a) of this section, there
shall be counted all that time, but only that time, during
which the emploKee engages in any such activity which is
compensable within the meaning of subsections (b) and (c)
of this section.

PART IV

MISCELLANEQUS

* K x % %

SEC. 6. Statute of LILMITATIONS-Any action com-
menced on or after the date of the enactment of this Act to
enforce any cause of action for unpaid minimum wages,
unpaid overtime compensation, o- liquidated damages,
under the Fair Labor Standards Act of 1938, as amended,
the Walsh-Healey Act, or the Bacon-Davis Act—

(@) if the cause of action accrues on or after the date ol

the enactment of this Act—may be commenced within
two years after the cause of action accrued and every
such action shall be forever barred unless commenced
within twoyears after the cause of action accrued, except
that a cause ofaction arising out ofn willful violation
may he commenced within three years after the cause of
action accrued;l

(d) with respect to any cause ofaction brought under

section 16(b) of the Fair Labor Standards Act of 1038
against a State or a political subdivision ofa State in a
dish'ict court ofthe United Stales on or before April 18,
1073, the running of the statutory periods of limitation
shall be deemed suspended during the period beginning
with the commencement ofany such action and ending
one hundred and eighty days after the effective date of
the Fair Labor Standards Amendments of 1074, except
that such suspension shall not be applicable if in such
action judgment has been entered for the defendant on
the grounds other than State immunity from Federal
jurisdiction.z

Sec. 7. Determination of Commencement of
Future Actions.—IN determining when an action is
commenced for the purposes of section 6 an action com-
menced on or after the date of the enactment of this Act

t* apwrxlis! by section = of i« Fair Libor Slundani* Amendments of Ziemy pm Slat.
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under the Fair Labor Standards Actof 1938, as amended,
the Walsh-Healey Act, or the Bacon-Davis Act, shall be
considered to be commenced on the date when the com-
plaint is filed; except that in the case ofa collective or class
action instituted under the Fair Labor Standards Act of
1938, as amended, or the Bacon-Davis Act, it shall be con-
sidered to be commenced in the case of any individual
claimant—

(a) on the date when the complaint is filed, if he is
specifically named as a party plaintiff in the complaint
and his written consent to become a party plaintiff is
filed on such date in the court, in which the action is
brought; or

(b) if such written consent was not so filed or if his
name did not so appear—on the subsequent date on
which such written consent is filed in the court in which
the action was commenced.

* ok kK jroe

Sec. 10. Reliance in Future on Administrative
Rulings.Etc.-

(a) Inany action or proceeding based on any act or omis-
sion on or after the date of the enactment of this Act, no
employer shall be subject to any liability or punishment for
or on account of the failure of the employer to pay
minimum wages or overtime compensation under the Fair
Labor Standards Act of 1938, as amended, the Walsh-
Healey Act, or the Bacon-Davis Act, if he pleads and pro-
ves that the act or omission complained of was in good
faith in conformitr with and in reliance on any written ad-
ministrative regulation, order, ruling, approval, or inter-
pretation, of the agency of the United States specified in
subsection (b) of this section, or any administrative prac-
tice or enforcement policy of such agency with respect to
the class of employers to which he belonged. Such a
defense, if established, shall be a bar to the action or pro-
ceeding, notwithstanding that after such act or omission,
such administrative regulation, order, ruling, approval, in-
terpretation, practice, or enforcement policy is modified or
rescinded or Is determined by judicial authority to be in-
valid or of no legal effect.

(b) The agency referred to in subsection (a) shall be—

42

(1) inthecaseofthe Fair Labor Standards Actof 1938,
as amended—the Administrator of the Wage and Hour
Division of the Department of Labor;

L R 2

SEC. 11. LIQUIDATED Damages — In any action com-
menced prior to or on or after the date of the enactment of
this Act to recover unpaid minimum wages, unpaid over-
time compensation, or liquidated damages, under the Fair
Labor Standards Act of 1938, as amended, if the employer
shows to the satisfaction of the court that the act or omis-
sion giving rise to such action was in good faith and that he
had reasonable grounds for believing that his act or omis-
sion was not a violation of the Fair Labor Standards Actof
1938, as amended, the court may, in its sound discretion,
aw.ird no liquidated damages or award any amount thereof
Rot to exceed the amount specified in section 164 of such

ct.

R

Sec.13. Definitions

(@) When the terms “"employer”, “employee", and
“wage" are used in this Act in relation to the Fair Labor
Standards Act of 1938, as amended, they shall have the
same meaning as when used in such Act of 1938.

**’**

(e)  As used in section 6 the term “State” means any
State of the United States or the District of Columbia or
any Territory or possession of the United States.

Sec .14 Separability — If any provision of this Act or
the application of such provision to any person or cir-
cumstance is held invalid, the remainder of this Act and
the application of such provision to other persons or cir-
cumstances shall not be affected thereby.

Sec.15. Short TITLE.—This Act may be cited as the
"PortaJ-to-Portal Act of 1947,

Approved May 14, 1947,
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ADDITIONAL PROVISIONS OF EQUAL PAY ACT OF 1963
(77 Stat. 56)

[Puntic Law 8-3]

[83th Congress,S. 1409)
[dune 10,1963]

AN ACT

To prohibit discrimination on account of sex in the pay-
ment of wages by employers engaged in commerce cr in
the production of goods for commerce.

Re it enacted, by the Senate and House ofRepresentatives of
the United States ofAmerica in Congress assembled, That
this Act may be cited as the “Equal Pay Act of 1963".

DECLARATION OF PURPOSE

Sec. 2. (a) The Congress hereby finds that the existence
in industries engaged in commerce or in the production of
goods for commerce of wage differentials based on sex—

(1) depresses wages and living standards for em-
ployees necessary for their health and efficiency;

(2 prevents the maximum utilization of the available
labor resources:

(3) tends to cause labor disputes, thereby burdening,
affecting, and obstructing commerce;

(4) burdens commerce and the free flow of goods in
commerce; and

(5) constitutes an unfair method of competition.

(b) It is hereby declared to be the policy of this Act,
through exercise by Congress of its power to regulate com-
merce among the several States and with foreign nations,
to correct the conditions above referred to In such in-
dustries.

[Section 3 of the Equal Pay Actof 1963 amends section 6
of the Fair Labor Standards Act by adding a new sub-
section (d). The amendment is incorporated in the revised
text of the Act

EFFECTIVE DATE

sec. 4. The amendments made by this Act shall take ef-
fect upon the expiration of one year from the date of its
enactment: Provided, That in the case of employees
covered by a bona fide collective hargaining agreement in
effect at least thirty days prior to the date of enactment of
this Act, entered ;nto by a labor organization (as defined in
section 6(dX4) of the Fair Labor Standards Act of 1938, as
amended), the amendments made by this Act shall take ef-
fect upon the termination of such collective bargaining
agreement or upon the expiration of two Kears from the
date of enactment of this Act, whichever shall first occur.

Approved June 10, 1963, 12 m,



AV 15/95 12:tk LGF DPERHTIONS CB-TEn; 907 6947943 NO.792 D01

CftHB

goitsi ™ FOODS (X).

, LEGAL DEPARTMENT
Michael Moxncss, General Counsel
February 15,1995

Representative Pete Kott VIA FAX 465*2819
State Capitol

Room 409

Juneau, Alaska 99801-1182

Re: Support of HB 115
Dear Representative Kott:

We just received word of the introduction of House Bill 115, and 1wanted to let
you know that we at Carrs wholeheartedly support its passage. As you know, this legislation
brings much needed reform to Alaska’s wage and hour statutes by returning to the Department of
Labor the ability to supervise mutually agreeable settlements in wage disputes and by replacing
mandatory punitive damages with a flexible approach that can be used by the courts to achieve
fairness.

As you know, the current law makes wage and hour disputes unique in the legal
world by prohibiting the parties from settling their differences. This results in “all or nothing”
litigation when reasoned discussion and settlement is called for. HB 115, and its partner, SB45,
would allow the Department of Labor to supervise settlements of the parties, or, in the
alternative, allow limited settlements when the employee has been advised in writing of his righr to
consult counsel and a “cooling-off” period has past. Where an employee’s interests ure protected,
there is no reason to prohibit the parties from reaching a private agreement. Under the current
system, the employer has absolutely no reason not to litigate every case to the bitter end, which is
surely not a situation that promotes the welfare ofcmpluyccs.

The current law requires any back wage award be doubled. We have had
situations where a good, reliable, fall time employee applies for extra work in an entirely different
division. Although we need the help, we have to refuse them, due to the overtime exposure. For
example, our security department once hired a woman from our headquarters accounting staff to
work phones in the evening. The woman was from an immigrant family, and she wanted the extra
money to help a younger brother go to college. The security supervisor assumed that since the
employee’s two jobs were in two different divisions with different facilities, supervision, duties
and hours, no overtime was payable. He was wrong. When the temporary phone work was over,
the employee filed an overtime claim and received double her overtime wages. Our well-meaning
security supervisor intended to do the employee a favor and wound up costing our company
several thousand dollars in mandatory penalties. Results like this are silly. The courts should
have the flexibility to waive penalties when the employer acts in good faith.

564-235;

6411A STREET, ANCHORAGE, ALASKA 99518 907 ;
FAX (907) 564-2211
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Representative Petr Kott
February IS, 1995
Page 2

Finally, HB 115 would apply to wags and hour disputes the general rule of
allowing a court to award attorneys’ fees to the prevailing party. The only argument | have heard
against this is that potential claimants would be scared off by the exposure. In the First place, it is
unclear to me why a defendant should be liable for attorneys fees if it loses, while the claimant,
who chose to bring the action in the fust place, is not liable if it loses. Please recall that wage and
hour claims are not insurable. Therefore, when a small business is required to spend thousands of
dollars defending a false claim, that money comes directly from the earnings of that business.
Perhaps even more to the point, 1have been litigating cases for Fifteen years in Alaska, and | have
never had a potential claimant even imply that exposure to the risk of attorneys fees deterred them
from bringing a claim. 1tliink if you ask most litigation attorneys, they will tell you that the rule in
general litigation imposing attorneys’ fees on the losing party has not resulted in any decrease in
claims. No one is being scared off.

| urge you to suppoTtHB 115.

MM/mijc



ALASKA
CIVIL LIBERTIES UNION

An Affiliate of the American Civil Liberties Union
P.0.Box 201844 Anchorage. AK 99520*1844
Phone: 1*907*258*0044 Fax: 1-907-258-0288

February 14, 1995

The Honorable Representative Brian Porter
Chairman of House Judiciary Committee
State Capitol Building, Room lie

Juneau, AK 99801-1182

Dear Representative Porter:

I am writing to you on behalf of the Board of Directors and
members of the Alaska Civil Liberties Union to express concerns
about House Bill 138 which is currently pending before the House
Judiciary Committee. The AkKCLU has serious concerns about this
bill and believes that it is unconstitutional and would be defeated
if challenged in court.

One of the basic premises of the Fourth Amendment is that a
person has the right to be free of governmental searches and
seizures unless there is probable cause to believe that a crime has
occurred. A determination of probable cause is made by a neutral
and detached magistrate: it is the magistrate®s responsibility for
determining the reliability of the evidence upon which a warrant is
based.

House Bill 138 seeks to take away the authority of the
magistrate in determining probable cause. House Bill 138
anticipates that any person who makes an anonymous crime stopper
report would be presumed to be a reliable source of information and
would be placed in a category equal to that of a '"citizen

informant." The bill states that "once verified by law
enforcementthe information provided by the informant would be
considered reliable and anonymity would be guaranteed - no

additional inquiry by the magistrate would be required to determine
the reliability of the informant.

This provision allows the police officer, not the magistrate,
to make the crucial decision regarding the reliability of the
informant and the informant®s information that 1is necessary in
determining probable cause to issue a warrant. This is a blatant
violation of the Fourth Amendment®s requirement that a neutral and
detached magistrate, not a police officer, have the authority to
issue the warrant.

The other part of the bill that is problematic is the
requirement that a defendant be required to petition through an in
camera proceeding to discover information about the informant. The
right of confrontation requires that a defendant know hie or her
accuser and ba able to defend against their charges. The defendant
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Accordingly, the AKCLU believes that before DNA identification
should be admitted, the prosecution must prove that (1) the general
principles underlying the forensic use of the DNA tes»t are accepted
as accurate by a consensus of the scientific community; (2) the
actual procedures used in an individual case comport with those
general principles and, 1in particular, that the Ilaboratories
involved in the testing were sufficiently regulated to ensure the
reliability and validity of these results; and (3) the probability
derived from the DNA evidence used to identify the defendant was
calculated through use of appropriate statistical principles of
population genetics and adequately developed data bases. Until
this showing can be made, DNA testimony should not be admitted in
criminal cases.

The Alaska Civil Liberties Union is not pjé&r sa opposed to the
introduction of DNA evidence in criminal or civil proceedings.
Rather, we caution that the aura of infallibility which is
associated with DNA testing poses a potentially grave problem.
Instead of loosening the requirements for admissibility of DNA
evidence, we believe that even tighter protocols should apply when
the prosecution seeks to use DNA evidence to convict a defendant. 1
Unless the trier of fact understands the underlying processes of
DNA testing to such a degree that it can adequately judge the
reliability of the testing, the trier of fact will assume that the
test results "conclusively" establish a fact which may not be true.

It is unclear from the language of the bill if, and to what
extent, the defendant would be allowed to challenge the validity of
the DNA evidence. It is also unclear if this challenge would be in
front of the judge or in front of the jury. The bill appears to
presume that DNA evidence would automatically be admitted
regardless of whether it is scientifically established. This 1is
deeply troubling to the AKCLU.

Part of the confusion stems from the language of section 1
claims that the legislature wishes to change the standard for
admissibility from the standard of Frve v. United States. 293 F.
1013 (D.C. Cir. 1923), to the more recent standard of Daubert v.
Merrill, Dow Pharmaceutical. Inc.. 113 s.Ct. 2786 (1993);
unfortunately, however, the language of HB 52 does not follow the
holding of the Daubert case.

In Daubert. the U. S. Supreme Court announced a new test for
determining the admissibility of evidence in federal court. The
Frye test had previously required that before evidence could be
admitted 1in court it first had to reach a general level of
acceptance within the scientific community. In the Daubert case,

1 A different question is presented when the defendant is the
proponent of such evidence. Chambers v. Mississippi. 410 U.S.
284 (1983).
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the trial court had dismissed plaintiff's suit against Dow
pharmaceutical for birth defects caused by a drug manufactured by
Dow. To establish its case, the plaintiff had called experts who

testified that the drug Bendectin had caused the birth defects; the
defendants called different experts who refuted those studies and
their methodology. The court ruled that the lack of consensus on
the testing established that a general level of acceptance had not
yet been reached within the scientific community and accordingly
dismissed the plaintiff's case.

The United States Supreme Court reversed the lower court's

decision, holding that the Federal Rules of Evidence replaced the
Frye test and that the Rules were intended to be "flexiblell and
"liberal" and should allow new and progressive scientific
techniques to be considered if certain scientific criteria had been
established. The Daubert court did not say that a certain body of
evidence (such as DNA) could be admitted in court without any type
of scrutiny. Rather, the court laid out numerous criterion to be
examined in determining the admissibility of evidence, including:
(1) whether the testing hypotheses could be falsified? (2) whether
the testing had been subjected to peer review and publication; (3)

what the known or potential rate of error in the testing protocol
was,* and (4) whether the test had been generally accepted within
the scientific community.

Instead of the absolute standard established in Frva. the
Daubert court set out a standard which weighed many different
factors, including,the general®acceptancfl_Qf.the methodology within
the scientific community. The Daufrfirt court still required the
judge to determine the admissibility of evidence weighing the above
criteria, it did not presume the wholesale admission of one

particular type of evidence under any circumstance.

Herein lies our major concern for House Bill 52 — it is very
dangerous to allow the wholesale introduction of one particular
type of evidence without the requirement of reliability, both in
the underlying scientific theory and in the testing protocol used
in each particular case. The civil liberties concern is obvious:
if evidence is admitted without the requirement of establishing its
validity, innocent persons may be convicted.

Not only is this bill of concern from a civil liberties
perspective, it la unnecessary from a legal perspective. Alaska
Courts have already ruled in a number of instances that DNA
evidence may be admitted in court, even when using the Frye test
(which is the current test relied upon by Alaska courts). There is
no need to change the rules of evidence to governing the admission
of DNA =evidence. If the DNA testing protocol is sound, the
evidence will be admitted — if the testing protocol is not sound,

then allowing the evidence to be admitted could have disastrous
consequences.
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In short, there is no need to change the law governing the
introduction of DNA evidence. Passing thi3 bill could have
extremely negative consequences. Please do not allow this bill to

go any further.

Sincerely

Randall Burns,
Executive Director
Alaska Civil Liberties Union
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VIA FAX (907-465-3834)

February 13, 1995

Representative Con Bunde
House Judiciary Committee
State Capitol, Room 108

Juneau, AK 99801-1182

RE: Wage and Hour Reform Act
Dear Representative Bunde:

| am writing to urge your strong support of the wage and hour
legislation recently introduced in the new session of the Alaska
Legislature. We believe Alaska's Wage and Hour Act should be
amended in several ways, many of which are covered in the new House
Bill.

The new Bill would substantially assist small business owners
in today's economic climate, while at the same time assuring
employees of fair treatment in the labor market. The Bill provides
a much needed good-faith defense to employee overtime claims, which
ensures full compensation for employees while acknowledging that
employers sometimes make honest mistakes in compensating their
employees. Also, by allowing the prevailing party to recover
reasonable attorney's fees and court costs, the Bill provides the
motivation necessary for potential plaintiffs and plaintiffs’
counsel to evaluate the merits of their claims before filing suit.
Under the current system, there is little to deter a disgruntled

employee from bringing a frivolous action against an employer.

As the manager of a business in Anchorage, and as a resident
of Alaska, | believe that passage of this wage and hour reform

. Ol
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House Judiciary Committee
February 13, 1995
Page 2

legislation is essential to the viability of businesses such as
ours, and to Alaska's ability to attract new business in the state.
I hope you will give this Bill your full support.

neral Manager
uart Anderson's Cattle Company

t\lttters\wagehour.Jk2
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CS FOR HOUSE BILL NO. 115(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION
BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): HOUSE LABOR AND COMMERCE COMMITTEE
A BILL

FOR AN ACT ENTITLED
"An Act relating to settlement and payment of claims for overtime compensation
claims and to liquidated damages and attorney fees for overtime compensation

claims; and amending Alaska Rules of Civil-Procedure 68 afid 82."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 23.10.110(a) is amended to read:

@ An employer who violates a provision of AS 23.10.060 or 23.10.065 is

liable to an employee affected in the amount of unpaid minimum wages, or unpaid
overtime compensation, as the case may be, and, except as provided in (d) of this
section, in an additional equal amount as liquidated damages.

* Sec. 2. AS 23.10.110(c) is amended to read:

© The court in an action brought under this section shall, in addition to a

judgment awarded to the plaintiff, allow costs of the action and, except as provided
in (e) - (h) of this section, reasonable attorney fees to be paid by the defendant. The

attorney fees in the case of actions brought under this section by the commissioner

. -1- CSHB 115(JUD)
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shall be remitted by the commissioner to the Department of Revenue. The
commissioner may not be required to pay the filing fee or other costs. The
commissioner in case of suit has power to join various claimants against the same
employer in one cause of action.

* Sec. 3. AS 23.10.110 is amended by adding new subsections to read:

(d) In an action under (a) of this section to recover unpaid overtime
compensation or liquidated damages for unpaid overtime, if the defendant shows by
clear and convincing evidence that the act or omission giving rise to the action was
made in good faith and that the employer had reasonable grounds for believing that the
act or omission was not in violation of AS 23.10.060, the court may decline to award
liquidated damages or may award an amount of liquidated damages less than the
amount set out in (a) of this section.

(e) If the plaintiff prevails in an action for unpaid overtime compensation
under () of this section, the court shall award reasonable attorney fees to the plaintiff
unless the defendant

(1) shows by clear and convincing evidence that the act or omission
giving rise to the action was made in good faith and that the defendant had reasonable
grounds for believing that the act or omission was not in violation of AS 23.10.060,
in which case the court may award attorney fees to the plaintiff in accordance with
court rules; or M, Wt frieti~ // » At h Acl

(2) would be entitled to attorney feesjunder court rules pertaining to
offers of judgment, in which case neither the plaintiff nor the defendant is entitled to
attorney fees.

(f) If the defendant prevails in an action for unpaid overtime (_:ﬁ%mfﬁrésation
under (a) of this section and had previously made an offer of judgment in aecordance

) A%ft’\*— f*xnl .
with court rules, the court shall award attorney fees to the defendantiiLaccordance
wiilCcOuiPt-mles unless the plaintiff proves to the satisfaction of the court that the
action was both brought and prosecuted in good faith and that the plaintiff had
reasonable grounds for believing that the act or omission was in violation of

AS TSI g LN DO gty GNIAY ¢ (o

() A person may not claim that the person acted in good faith under (d) - (O

CSHB 1IS(JUD) _ -2-
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of this section unless the person demonstrates having made a reasonable effort to
determine the applicable law of this state.

(h) Subsections (d) - (g) of this section do not apply to an action brought
under this section by the commissioner.

(i) The commissioner may supervise the payment of the unpaid overtime
compensation owing to an employee under AS 23.10.060. Payment in full in
accordance with an agreement by an employee to settle a claim for unpaid overtime
compensation or liquidated damages for unpaid overtime compensation constitutes a
waiver of any right the employee may have under (a) of this section to unpaid
overtime compensation or liquidated damages for unpaid overtime compensation.

() In a settlement for unpaid overtime compensation that is not supervised by
the department or the court, an employee is entitled to liquidated damages under (a)
of this section unless the employee and the employer enter into a written settlement
agreement in which the employee expressly waives the right to receive liquidated
damages. A private written settlement agreement under this subsection is not valid
unless submitted to the department for review. The department shall review the
agreement and approve it if it is fair to the parties. If the department does not act
within 30 days after receiving the agreement, the agreement is considered approved.

* Sec. 4. APPLICATION OF ACT. (@ AS 23.10.110(i), added by sec. 3 of this Act,
applies to agreements entered into on or after the effective date of this Act.
(b) AS 23.10.110(j), added by sec. 3 of this Act, applies to written agreements entered
into on or after the effective date of this Act.
(c) Except as provided in (@) and (b) of this section, this Act applies to wages earned
for hours worked on or after the effective date of this Act.
¢Sec. 5. AMENDMENTS TO COURT RULES, (a) AS 23.10.110(e), enacted by sec.
3 of this Act, has the effect of amending Alaska Rules of Civil Procedure 68 and 82 by
limiting the court's discretion in awarding attorney fees to prevailing plaintiffs and to
defendants who have made an offer of judgment.
(b) AS 23.10.110(f), enacted by sec. 3 of this Act, has the effect of amending Alaska
Rule of Civil Procedure 68 by limiting the court's discretion in awarding attorney fees to

prevailing defendants.
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