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This bill amends the Alaska Wage and Hour Act to provide in an action to recover unpaid minimum 
wages, unpaid overtime compensation, or liquidated damages, that if the employer shows to the satisfaction 
of the court that the act or omission giving rise to the action was made in good faith and that the employer 
had reasonable grounds for believing that the act or omission was not in violation of the state's minimum 
wage and overtime laws, the court may decline to award-liquidated damage^or may award an amount of 
liquidated damages less than*the amount set out in AS 23.10.1 IQ iit.

The bill further provides that an employee is entitled to liquidated damages, unless the employee,and 
the employer enter into a written settlement agreement in which the employee expresslv-waivestheriaht to 
receive liquidated damages. The waiver would have to be knowing and voluntary. The agreement would 
also have'to contain advice to the employee to consult with an attorney or with the Department of Labor 
before entering into the agreement, and it must allow the employee at least seven calendar days to consider
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FISCAL NOTE

ANALYSIS CONTINUATION:
whether to accept the offer of settlement, and it must provide for a period of at least five days after the 
employee enters into the agreement in which the employeo may revoke the agreement. In essense, an 
employer and an employee would be permitted to compromise a wage claim without supervision of the court 
or the Department of Labor.

These provisions mark a departure from the way wage claims are handled in Alaska. First, current 
law provides that an employer who violates the state's minimum wage and overtime laws is liable for the 
unpaid wages and overtime, and the employer is liable for liquidated damages in an amount equal to the 
amount of unpaid minimum wages and unpoaid overtime compensation. The hill has the effect of relieving 
employers who violate minimum wage and overtime laws from liquidated damages liability and, in the 
alternative, allowing employers and employees to compromise the amount > owed to employees.

Second, employees are allowed to assign unpaid wage claims to the commissioner of labor under 
existing AS 23.10.110(b), which permits the commissioner of labor to bring the claims on behalf of 
employees. In practice, however, substantial wage claims are brought by private counsel, and the 
commissioner of labor's intervention is usually reserved for small individual wage claims and for claims 
involving precedential value that have broad impact on the state's workforce. Consequently, the provision 
allowing costs and fees for prevailing parties, where current laws provide costs and fees only for prevailing 
plaintiffs, and the provision allowing for the compromise of claims, will probably result in far fewer claims 
being handled by the private bar.

As a consequence, employees would have the option of accepting settlement offers, in addition to 
attempting to bring a claim in court through private counsel, purusing a clain^under federal wage and hour 
law, or assigning the claim td~the commissioner of labor for state action. In th is latter event, the Department 
of Law  presents the claim on behalf of the commissioner. Because the majority of substantial wage claims.") ^  
are-novvtiarrdletTby-the private bar, we cannofdetermihe whether an increase in our caseload might occur if /  
the bill discourages the private bar from handling wage and hour claims, or if the voluntary compromise I 
provisions will negate much of the current use of the private bar.
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Regional Office: 
415 E Streef, Suite 201 

Anchorage, Alaska 99501 
(907) 278-2722 FAX 278-6643

V  H eadquarters:
A  217 2nd Street, Suite 201 

Juneau, Alaska 99801 
(907) 586-2323 FAX 463-5515 ‘ STATE*CHAMBEROF COMMERCE

January 28, 1995

Representative Pete Kott, Chairman 

Labor and Commerce Committee 

Alaska House of Representatives 

Juneau, Alaska

RE: H B  115 Damages and Attorney Fees for Unpaid Wages 

Dear Chairman Kott:

The Alaska State Chamber of Commerce is in support of H B  115, as introduced.

A s  Alaska law n o w  stands, an employer who is in violation of the state's minimum wage and 

overtime compensation laws is automatically liable for liquidated damages, regardless of the 

circumstances.

In the federal Fair Labor Standards Act (FLSA), the court m a y  waive liquidated damages in 

whole or in part if it can be shown that the employer acted reasonably and in good faith. A n  

Alaska Supreme Court interpretation of Alaska's W a g e  and Hour Act prevents the courts and the 

Commissioner of the Alaska Department of Labor from applying this standard of fairness.

Under the provisions proposed in H B  115, employees will still be fully protected under the law, 

but the courts and the Commissioner will be allowed to consider the circumstances of a case in 

determining the awarding of liquidated damages.

The Alaska State Chamber of Commerce believes that H B  115 will bring fairness to this section 

of the law, and w e  urge passage of this legislation.

Sincerely,

Pamela Neal 

President
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La w  Omcu

S u it*  h jo  • 55A t'« < r 7™ A vkn iik  ■ Am ivm**,:*, A i x h a  9175™ 
(^17)^57.5^10

M E M O R A N D U M

TO: A l a s k a n  E m p l o y e r s

FR OM: P a r r y  G r o v e r

D A T E :  F e b r u a r y  9, 1994

RE: A n a l y s i s  of P r o p o s e d  H o u s e  B i l l  R e l a t i n g  to
L i q u i d a t e d  D a m a g e s  a n d  A t t o r n e y ' s  Fe e s  for M i n i m u m  
W a g e  a n d  O v e r t i m e  C o m p e n s a t i o n  C l a i m s

S e v e r a l  q u e s t i o n s  h a v e  b e e n  r a i s e d  r e g a r d i n g  the i m p a c t  of 
t h e  p r o p o s e d  H o u s e  Bill. Th i s  M e m o r a n d u m  r e s p o n d s  to t h o s e  
q u e s t i o n s :

l. If. t h e  Bill is E n a c t e d  I n t o  .Law. W o n ' t  T h a t  M a k e  It
H o r e  D i f f i c u l t  For E m p l o y e e s  a n d  F o r m e r  E m p l o y e e s  W i t h  
S m a l l  C l a i m s  t o  R e c o v e r  t h e  W a g e s  nqp. 'Tfogm?

N o . T h e  m a j o r i t y  of  small m i n i m u m  w a g e  and o v e r t i m e  c l a i ms 
a r e  c o l l e c t e d  by  t h s T A l a s k a  D e p a r t m e n t  of Labor, w a g e  and Ho u r  
Adrnirn±a'tration. S e c t i o n  3 (~e) of - the B i l l  s i m p l y  r e s t o r e s  t c T  t h e  
Comnrtssdon er-d-i-scretion t o  s e t t l e  t h o s e  c l a i m s  w i t h  o r  w i t h o u t 
l i q u i d a t e d  d a m a g e s ^  Tfie- C o m m i 3 S i o n e r  h a d  t h a t  d i s c r e t i o n  p r i o r  
t o  McKedwfT"V5~. K l i m e y  S h o e  C o r o . , 280 P . 2d 1068 (Alaska 1991). 
T h e  c o m m i s s i o n e r  is u n d e r  n o  o b l i g a t i o n  to w a i v e  o r  r e d u c e  
l i q u i d a t e d  d a m a g e s  w h e n  c o l l e c t i n g  s u c h  c l a i m s  o n  b e h a l f  of 
p r e s e n t  o r  f o r m e r  e m p l o y e e s .  T h e C o m m i s s i o n e r  m a y  a c c e p t  
a s s i g n m e n t  of c l a i m s  u p  t o  $5, DOCK ATS. . 0 5 : 230~[c).

2. If S e c t i o n  3fd1 Is E n a c t e d  Into Law. W o n ' t  It Be c o m e  It
E a s y  F o r  E m p l o y e r s  to A v o i d  P a y m e n t  of O v e r t i m e
C o m p e n s a t i o n  a n d  L i q u i d a t e d  D a m a g e s?

%

No. T h e  l i q u i d a t e d  d a m a g e s  p e n a l t y  b u i l t  i n t o  A.S. 
211.10.110(a) w i l l  r e m a i n  t h e  I a w _ o f A l a s k a . A n y  e m p l o y e r  w h o  
f a i l s  t o  p a y  m i n i m u m  w a g e s  or o v e r t i m e  c o m p e n s a t i o n  w h e n  d u e  w i l l  
b e  ;c^ciulred_tQ-make-thQ3 e  p a y m e n t s  and, in m o s t  cases, l i q u i d a t e d  
d a m a g e s, c o u r t  c o s t s a n d  a t t o r n e v s ^ f e e s  tooZ O n l y  t h o s e  
e m p l o y e r s  w h o  p r o v e  t o  t h e  ~saftrsractlonr~or the- "court t h a t  they 
a c t e d  r e a s o n a b l y  a n d  in t h e  g o o d  f a i t h  b e l i e f  t h e  m i n i m u m  w a g e  o r  
o v e r t i m e  c o m p e n s a t i o n  w a s  n o t  d u e  w i l l  be e l i g i b l e  to a v o i d  an 
a s s e s s m e n t  of l i q u i d a t e d  d a m a g e s .  • Ev e n  then, t h e  c o u r t  w i l l  ha v e

ftauKV lIK , WuiKINrtTC*
R iohawo, '.Vvjht Memo on Commonly Asked

* IWrLANO. O muun

Question" r>C-



d i s c r e t i o n  t o  a w ard p a r t i a l  or f u l l  l i q u i d a t e d  d a m a g e s ,  as  the 
c i r c u m s t a n c e s  warrant.

S e c t i o n  3(d) of the Bill is l i m i t e d  to p r i v a t e  c l a i m s  f i l e d  
in c o u r t ,  i.e., not t h o s e  e n f o r c e d  b y  t h e  C o m m i s s i o n e r . T h e  
e x p e r i e n c e  of my of f i c e  in d e f e n d i n g  c a s e s  of t h i s  t y p e  is t h a t  
t h e  t y p i c a l  p l a i n t i f f  is a s a l a r i e d ,  m i d - l e v e l  m a n a g e r  or  
s u p e r v i s o r .  T y p ical o v e r t i m e  c l a i m s  r u n  into the t e n s  of 
t h o u s a n d s  of ddlTars. MlnlmunT~waqe~~oaaes^are r a r e  in A l a s k a .

T h e  d e c i s i o n  of the A l a s k a  S u p r e m e  C o u r t  in B o b l c h  v. 
S t e v a r t . 843 P . 2d 1232 (Alaska 1992), is t y p i c a l  of p r i v a t e  
o v e r t i m e  p a y  l i t i g a t i o n  in A l a s k a  today. In t h a t  c ase, t h e  
e m p l o y e e s ,  Mr. and Mrs. Stewart, m a n a g e d  t h e  D i m o n d  M i n i - S t o r a g e  
f a c i l i t y  in A n c h o r a g e .  T h e  o w n e r s  p a i d  t h e m  o n  a s a l a r i e d  b a s i s  
a n d  t r e a t e d  t h e m  as e x e m p t  e m p l o y e e s .  T h a  S t e w a r t s  c o n v i n c e d  a 
j u r y  t h e y  w e r e  not e x e m p t  e m p l o y e e s  a n d  w e r e  e n t i t l e d  t o  o v e r t i m e  
c o m p e n s a t i o n .  T h e  ju r y  a w a r d e d  t h e  S t e w a r t s  s o m e  $ 4 5 , 1 3 3  in 
o v e r t i m e  p a y  for a t w o - y e a r  peri o d ,  w h i c h  the c o u r t  d o u b l e d  as 
m a n d a t o r y  l i q u i d a t e d  d a m a g e s  p u r s u a n t  t o  A.S. 2 3 . 1 0 . 1 1 0 ( a ) .  The 
c o u r t  a w a r d e d  a n o t h e r  $ 1 1 ,672 in p r e j u d g m e n t  i n t e r e s t  a n d  a l m o s t  
f u l l  a t t o r n e y ' s  fees t o t a l i n g  $ 5 2 , 0 6 8 .  T h e  S t e w a r t s '  t o t a l  
r e c o v e r y  e x c e e d e d  $154,000, w h i c h  t h e  S u p r e m e  C o u r t  a f f i r m e d  on 
a p p e a l .

F a c e d  w i t h  the p o t e n t i a l  of s u c h  losses, w e  b e l i e v e  
r e a s o n a b l e  e m p l o y e r s  w i l l  c o n t i n u e  t o  h a v e  v e r y  s t r o n g  i n c e n t i v e s  
t o  a b i d e  b y  the A l a s k a  W a g e  and H o u r  A c t  a n d  t o  e n t e r  i n t o  
r e a s o n a b l e  sett l e m e n t s ,  w h e r e  t h e y  a r e  p e r m i t t e d  t o  d o  so.

3. Whv_ is this a p r o b l e m  n o w ?  I s n ' t  it E n o u g h  T o  G i v e  T h e  
C o m m i s s i o n e r  D i s c r e t i o n  t o  S e t t l e  W a g e  C l a i m s ?

S e c t i o n  3(e) of the B i l l  w i l l  r e s t o r e  t h e  C o m m i s s i o n e r  to 
t h e  a u t h o r i t y  he had p r i o r  to K i n n e v  S h o e  to s e t t l e  w a g e  clai m s .  
S e c t i o n  3(e) is not s u f f i c i e n t  b y  itself, h o w e v e r ,  b e c a u s e  tha 
C o m m i s s i o n e r  h a s  j u r i s d i c t i o n  o n l y  t o  e n f o r c e  c l a i m s  u p  to_
$¥ 7 0 0  (hi— -Ma ny-T3rger~ c llTITng ~arg~~ii1:l:g a t e d  b y  t h e  p a r t i e s  i n _.the 
c o u r t !  w i t h o u t  the C o m m i s s i o n e r ' s  i n v o l v e m e n t .  S e a t i o n T ^ T e T  bf 
t h e  B i T l  d o e s  not a d d r e s s  t h o s e  c l a i m s .  -----

T h e  B i l l  al s o  is n e c e s s a r y  b e c a u s e  of the r e c e n t  u p s w i n g  in 
W a g e  a n d  H o u r  A c t  l i t i g a t i o n  in A l a s k a .  If m y  f i r m ' s  e x p e r i e n c e  
is t y p i c a l  —  and I .believe it is —  w e  p r e s e n t l y  s e e  m o r e  l a r g e  
W a g e  a n d  H o u r  A c t  c a s e s  filed e a c h  y e a r  t h a n  w a  u c o d  to s e a  in 
t h e  e n t i r e  m i d - 1 9 8 0 s .  T h e s e  c a s e s  h a v e  c o m e  i n t o  v o g u e  w i t h  the 
p l a i n t i f f ' s  bar b e c a u s e  of p o t e n t i a l l y  l a r g e  r e c o v e r i e s ,  
m a n d a t o r y  l i q u i d a t e d  dam a g e s ,  a n d  t h a  a v a i l a b i l i t y  of v i r t u a l l y  
f u l l  a t t o r n e y ' s  fees a n d  c o u r t  c o s t s .  T h e  K i n n e y  S h o e  d e c i s i o n  
e x a c e r b a t e d  this s i t u a t i o n  by d e c l a r i n g  p r i v a t e  s e t t l e m e n t s  
" v o i d . "



It s e e m s  a n o m a l o u s  for A l a s k a  l a w  t o  p e r m i t  e m p l o y e e s  to 
e n t e r  i n t o  p r i v a t e  s e t t l e m e n t s  o f  w r o n g f u l  d i s c h a r g e  a n d  
e m p l o y m e n t  d i s c r i m i n a t i o n  cases, b u t  n o t  W a g e  a n d  H o u r  A c t  cases. 
T h e  B i l l  w i l l  ha v e  the s a l u t a r y  e f f e c t  of a l l o w i n g  p r i v a t e  
s e t t l e m e n t s .  A n d  o n l y  t h o s e  e m p l o y e r s  w h o  c a n  p r o v e  to the 
s a t i s f a c t i o n  of the c o u r t  t h e y  a c t e d  r e a s o n a b l y  a n d  in g o o d  f a i t h  
w i l l  h a v e  any hope of a v o i d i n g  a n  a s s e s s m e n t  o f  f u l l  l i q u i d a t e d  
d a m a g e s .

4. H o w  Poes A l a s k a ' s  L i q u i d a t e d  D a m a g e s  s t a t u t e .  A.s.
. c o m p a r e  W i t h  t h e  L a w s  o f  O t h e r  S t a t e s ?

I h a v e  d i s c u s s e d  the l i q u i d a t e d  d a m a g e s  p r o v i s i o n  in the 
A l a s k a  W a g e  a n d  H o u r  A c t  w i t h  k n o w l e d g e a b l e  a t t o r n e y s  a n d  labor 
r e l a t i o n s  c o n s u l t a n t s  in s e v e r a l  o t h e r  s t a t e s .  T h e  s t r o n g  
c o n s e n s u s  is t h a t  A l a s k a ' s  l i q u i d a t e d  d a m a g e s  p r o v i s i o n  is m o r e  
s t r i n g e n t  t h a n  s i m i l a r  s t a t u t e s  i n  o t h e r  s t a t e s .

B y  w a y  of illustration, e a c h  of t h e  o t h e r  W e s t  C o a s t  s t a t e s  
h a s  l i q u i d a t e d  d a m a g e s  laws m o r e  l i k e  t h e  B i l l  t h a n  A l a s k a ' s  
p r e s e n t  l i q u i d a t e d  d a m a g e s  law. L i q u i d a t e d  d a m a g e s  are n o t  
m a n d a t o r y  in e v e r y  case, as t h e y  a r e  in A l a s k a ,  in t h e s e  states:

W a s h i n g t o n . W a s h i n g t o n  l a w  a l l o w s  e m p l o y e e s  t o  r e c o v e r  
l i q u i d a t e d  d a m a g e s  w h e r e  the e m p l o y e r  v i o l a t e s  i t s  o v e r t i m e  
c o m p e n s a t i o n  a c t  " w i l l f u l l y  a n d  w i t h i n  i n t e n t  t o  d e p r i v e  the 
e m p l o y e e  of a n y  p a r t  of his w a g e s . "  S e q  R C W  4 9 . 5 2 . 0 5 0 ( 1 )  & (2). 
T h e  S u p r e m e  C o u r t  of W a s h i n g t o n  h a s  i n t e r p r e t e d  t h e  w i l l f u l  
r e q u i r e m e n t  t o  m e a n  t h a t  n o n p a y m e n t  m u s t  be:

t h e  r e s u l t  of k n o w i n g  and i n t e n t i o n a l  a c t i o n  a n d  not
t h e  r e s u l t  of a bona fide d i s p u t e  as to t h e  o b l i g a t i o n

• of p a y m e n t .%
C h e l a n  C o u n t y  D e p u t y  Sheriffs' Assn. vs. c i t y  o f  A i r w a v  H e i g h t s . 
1 09 W n . 2d 282, 300, 745 P . 2d 1 (1987).

O r e g o n . In Oregon, an e m p l o y e e  m a y  r e c o v e r  l i q u i d a t e d  
d a m a g e s  for n o n - p a y m e n t  of o v e r t i m e  c o m p e n s a t i o n  a s  p r o v i d e d  
u n d e r  t h e  f e d e r a l  F a i r  L a b o r  S t a n d a r d s  A c t  ( F L S A ) . A  f o r m e r  
e m p l o y e e  m a y  r e c o v e r  tha g r e a t e r  o f  o n e  m o n t h ' s  p a y  as l i q u i d a t e d  
d a m a g e s  o r  the l i q u i d a t e d  d a m a g e s  r e c o v e r a b l e  u n d e r  the FLSA.
O R S  6 5 2 . 1 5 0 .  In e i t h e r  case, t h e  f e d e r a l  g o o d  f a i t h  and 
r e a s o n a b l e  b a s i s  d e f e n s e  is a v a i l a b l e  t o  t h e  e m p l o y e r  as is 
p r o p o s e d  in s e c t i o n  3(d) of t h a  B i l l .

C a l i f o r n i a . C a l i f o r n i a  l a w  a l s o  p e r m i t s  r e c o v e r y  of 
l i q u i d a t e d  d a m a g e s  ln w a g e  a n d  h o u r  a c t  c a s e s .  H o w e v e r ,  S e c t i o n  
1 1 9 4 . 2 ( b )  of the C a l i f o r n i a  L a b o r  C o d e  is v i r t u a l l y  i d e n t i c a l  to 
s e c t i o n  3(d) of the Bill. It p r o v i d e s  t h a t  C a l i f o r n i a  c o u r t s  m a y

-3



r e f u s e  t o  a w a r d  l i q u i d a t e d  d a m a g e s  or a w a r d  a n y  a m o u n t  u p  to full 
l i q u i d a t e d  d a m a g e s

if t h o  e m p l o y e r  d e m o n s t r a t e s  t h a t  t h e  a c t  o r  o m i s s i o n  
g i v i n g  r i s e  to t h e  a c t i o n  w a s  in g o o d  f a i t h  a n d  t h a t  
t h e  e m p l o y e r  h a d  r e a s o n a b l e  g r o u n d s  f o r  b e l i e v i n g  t h a t  
t h e  a c t  o r  o m i s s i o n  w a s  n o t  in v i o l a t i o n  o f  a n y  
p r o v i s i o n  of the L a b o r  Code.

In s h o r t ,  A l a s k a  p r e s e n t l y  t r e a t s  its e m p l o y e r s  m o r e  h a r s h l y  
t h a n  its W e s t  C o a s t  s i s t e r  s t a t e s  b y  m a k i n g  l i q u i d a t e d  d a m a g e s  
m a n d a t o r y  in e v e r y  case, r e g a r d l e s s  of t h e  c i r c u m s t a n c e s .  T h e  
B i l l  is a c o r r e c t i v e  m e a s u r e  w h i c h  w i l l  b r i n g  A l a s k a  i n t o  the 
m a i n s t r e a m  o n  the i s s u e  of l i q u i d a t e d  d a m a g e s  w i t h o u t  u n d e r m i n i n g  
t h e  s t r o n g  i n c e n t i v e s  e m p l o y e r s  h a v e  for c o m p l i a n c e  w i t h  the 
A l a s k a  W a g e  a n d  H o u r  Act.



A l a s k a  S t a t e  L e g i s l a t u r e

Senator Tim Kelly, Chair
Senator Jonn Torgerson. Vice Chair
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S p o n s o r  S t a t e m e n t

S B  4 5 :

Damages and Attorney Fees for M inim um  Wage and Oyertime 
Compensation C laim s

SB 45 is the reintroduction of SB 340 of the Eighteenth Legislature. SB 45 
seeks to remedy four main problems with the current system of awarding punitive 
damages in claims for payment of overtime compensation or statutory minimum 
wages under the Alaska Wage and Hour Act ("AWHA"). Any employer who 
violates any provision of the AWHA is liable to an employee affected for the 
amount of unpaid minimum wages or unpaid overtime compensation, as the case 
may be, and for an additional equal amount as liquidated damages. (AS 23.10.110(a)).

Under current law, the following four problems exist: (1) The Alaska 
Supreme Court in McKeown v. Kinney Shoe Corporation, 820 P.2d 1068, (Alaska 
1991), ruled that liquidated damages are mandatory, (2) In the same decision, the 
court ruled that private settlements which do not include liquidated damages are 
invalid, (3) Only the plaintiff is allowed to recover attorney fees and costs in an 
AWHA lawsuit, and (4) The Commissioner of Labor does not have the authority to 
settle wage or overtime compensation claims.

Firstly, current Alaska law makes an employer automatically liable for 
liquidated damages if a violation of AWHA can be proven. Though this is intended 
to deter employers from violating the law, it creates an imbalance in certain 
situations. Presently, an employer who makes an honest mistake is punished as 
severely as an employer who willingly and knowingly violates the law.

SB 45 seeks to remedy this flaw' in the AWHA. SB 45, if passed, would allow 
for a complete or partial waiver of the liquidated damages requirement if it can be 
shown by the employer that action was taken in "good faith and on reasonable 
grounds." This language is almost identical to that found in the Federal Labor 
Standards Act, upon which the AWHA is based. Further, SB 45 would allow the 
Court to award liquidated damages in an amount less than required should fairness 
so require. This waiver would not apply to an action brought by the Commissioner 
of Labor.

Secondly, current law does not allow for private settlements which do not 
include a liquidated damages aware1. SB 45 encourages private, out-of-court



settlements of AWHA claims. Under SB 45, an employee would be permitted to 
waive his right to liquidated damages in a written settlement agreement with the 
employer. However, a written settlement agreement which waives liquidated 
damages must meet certain criteria which helps to ensure the protection of the 
employee. A written waiver must include the following: a knowing and voluntary 
waiver embodied in a written document, it must advise the employee to consult 
with an attorney or the Department of Labor before entering the agreement, it must 
allow the employee seven days to consider acceptance of the settlement, and it must 
allow a five day grace period in which the employee can revoke the agreement.

Thirdly, present law allows only the plaintiff to recover attorney fees and 
costs in an AWHA lawsuit. This rule is one-sided; the employer always pays. SB 45

Thirdly, present law allows only the plaintiff to recover attorney fees and 
costs in an AWHA lawsuit. This rule is one-sided. The employer always pays. SB 
45 would tackle the attorney fees problem by awarding attorney fees to the 
prevailing party. The awarding of attorney fees and costs to the prevailing party 
would help deter frivolous and meritless lawsuits-a desperately needed change in 
the status of current law.

Lastly, as it now stands, the Commissioner of Labor does not have the 
authority to settle wage or overtime compensation claims. The Kinney Shoe 
decision declared such private settlements void. SB 45 reverses current law and 
provides for the Commissioner of Labor to supervise the payment of unpaid 
minimum wage or overtime compensation claims including the settlement of such 
claims. This provision of SB 45 would help to encourage the settlement of these 
disputes outside the traditional litigation process. Further, allowing the 
Commissioner of Labor to oversee the settlement agreements will level the playing 
field for negotiations between employee and employer.

In conclusion, SB 45, if passed, will remedy the four major flaws inherent in 
the AWHA. Further, passage of SB 45 would change state law regarding liquidated 
damage awards in a way which would closely parallel existing federal law. All 
parties involved benefit from passage of SB 45. Employees remain protected from 
potential abuses by employers. Employers are afforded more flexibility if a mistake 
has been made, and the court system will become less congested by cases which are 
meritless or could have been settled privately.
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130  Seward Street. Suite 409
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M  E M O  R A N D 1 M February 7, 1995

S U B J E C T : Sectional Summary of SB 45 (State minimum wage and overtime 

compensation claims)

T O : Senator Tim Kelly, Chair

Senate Labor and Commerce Committee

F R O M : Teresa B Cramer 

Legislative Counsel

You have requested a sectional summary of the above-described bill. As a preliminary matter, 

note that a sectional summary of a biil should not be considered an authoritative interpretation 

of the bill and the bill itself is the best statement of its contents.

Section 1 applies the exceptions enacted in section 3 of the bill to the general role established 

in the statute that employers who violate the overtime wage or minimum wage requirements 

are liable for liquidated damages in the amount of the unpaid minimum wage or overtime 

compensation.

Sec. 2 permits the court to award attorney fees to the prevailing party, as determined by court 

rule, rather than only providing for attorney fees for a prevailing plaintiff.

Sec. 3 adds new provisions to permit the court to decline to award liquidated damages or to 

award an amount less than the amount required under A S  23.10.110(a), which is amended 

by sec. 1 of this bill The court may do so if the employer shows to the satisfaction of the 

court that the employer acted in good faith and had reasonable grounds for believing that it 

was not violating the minimum wage or overtime requirements. This waiver does not apply 

to an action brought by the Commissioner of Labor.

Under subsection (e), the commissioner is permitted to supervise the payment of unpaid 

minimum wage or overtime claims including settlements. Under bill sec. 4(a), subsection (e) 

applies to agreements entered into on or after the effective date of the Act

Subsection (0 permits an employee to waive the right to liquidated damages in a written 

settlement agreement with the employer. The settlement must meet standards listed in the 

subsection. Under bill sec. 4(b), subsection (0 applies to written agreements entered into on 

or after the effective date of the Act.

S e c t l o n p l  S u m m p r v



Sec. 4 addresses how to apply the provisions of the Act. As noted in the discussion above, 

sec 4(a) and (b) apply the settlement provisions to agreements entered into on or after the 

date the Act takes effect Under sec 4(c), to the extent constitutionally permitted, the rest 

of the Act applies to actions begun on or after the date the Act takes effect.

TC.Imb 

95-114 Imb

Senato r T im  K e lly
February 7. 1995
Page 2
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February 9. 1995

64] 1 A Street, Anchorage. Alaska 99518 
Ph: (907) 564-2265 FAX: (907) 564-2580

Senator Tim Kelly VIA F A X  465-3756

State Capitol 

Room 101

Juneau. Alaska 99801-1182

Re: Support of SB 45 

Dear Senator Kelly:

I wanted to let you know that we at Carrs wholeheartedly support the passage of 

SB 45. As you know , this legislation brings much needed reform to Alaska’s wage and hour 
statutes by returning to the Department of Labor the ability to supervise mutually agreeable 

settlements in wage disputes and by replacing mandatory punitive damages with a flexible 

approach that can be used by the courts to achieve fairness.

As you know, wage and hour disputes arc unique in the legal world in that the 

parties to the dispute axe prohibited from settling their differences short of final litigation. This 

results in "all or nothing” litigation when reasoned discussion and settlement is called for. SB 45 

would allow die Department of Labor or courts to supervise settlements of the parlies. Where the 

employee's interests are protected by the Department, the court and/ora private attorney, there is 

no reason to bar the parties lrom reaching a private agreement. Under the current system, the 

employer has absolutely no reason not to litigate every case to the bitter end, which is surely not a 

situaiion that promotes the welfare of employees.

The current law requires any back wage award be doupled. W e  have had 

situations where a good, reliable full time employee asks a supervisor in an entirely different 

division for temporary extra work. Although wc need the help, we have to refuse them, due to 

the overtime exposure. For example, our security department hired a woman from our 

headquarters accounting staff to wurk phones in the evening. The woman was from an immigrant 

fumily, and she wanted the extra money to help a younger brother go to college. The security 

supervisor assumed that being a different division with different facilities, supervision, duties and 

hours, no overtime was payable. He was wrong. When the temporary phone work was over, the 

employee filed an overtime claim and received double her overtime wuges. Our well-meaning 

security supervisor intended to do the employee a favor and wound up costing our company 

several thousand dollars in mandatory penalties. Results like this are siily. The courts should 

have the flexibility to waive penalties when the employer acts in good faith.

Finally, SB 45 would apply to wage and hour disputes the general rule of allowing 

a court to award attorneys’ fees to the prevailing party. The only argument I have heard against
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tJiis is that potential claimants would be scared off by the exposure. In the first place, it is unclear 

to me why a claimant who has been found by a court to have brought an unfounded claim should 

face any less risk than a defendant who must pay to defend. More importantly, 1 have been 

litigating cases for over 10 years in Alaska, and 1 have never had a potential claimant even imply 

that Rule 82 exposure deterred them from bringing 3 claim. Rule 82 does not scare anyone, 

including vexatious plaintiffs.

I urge you to support SB 45 and to move it out of committee as soon as possible.

.■l/VL'J'’

JJC/mjc



D I V I S I O N  O F  L E G A L  S E R V I C E S
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
(907 ) 465 -3867 o r 465-2450
FAX (907 ) 465-2029
M a il Stop 3101

130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

M E M O R A N D U M February 14, 1995

S U B J E C T : Sectional Summary of H B  115 (State minimum wage and overtime 

compensation claims)

TO: Representative Pete Kott 

Attention: George Dozier

F R O M : Teresa B. Cramer 

Legislative Counsel

You have requested a sectional summary of the above-described bill. As a preliminary matter, 

note that a sectional summary of a bill should not be considered an authoritative interpretation 

of the bill and the bill itself is the best statement of its contents.

Section 1 applies the exceptions enacted in section 3 of the bill to the general rule established 

in the statute that employers who violate the overtime wage or minimum wage requirements 

are liable for liquidated damages in the amount of the unpaid minimum wage or overtime 

compensation.

Sec. 2 permits the court to award attorney fees to the prevailing party, as determined by court 

rule, rather than only providing for attorney fees for a prevailing plaintiff.

Sec. 3 adds new provisions to permit the court to decline to award liquidated damages or to 

award an amount less than the amount required under A S  23.10.110(a), which is amended 

by sec. 1 of this bill. The court may do so if the employer shows to the satisfaction of the 

court that the employer acted in good faith and had reasonable grounds for believing that it 

was not violating the minimum wage or overtime requirements. This waiver does not apply 

to an action brought by the Commissioner of Labor.

Under subsection (e), the commissioner is permitted to supervise the payment of unpaid 

min'mum wage or overtime claims including settlements, Under bill sec. 4(a), subsection (e) 

applies to agreements entered into on or after the effective date of the Act.

Subsection (f) permits an employee to waive the right to liquidated damages in a written 

settlement agreement with the employer. The settlement must meet standards listed in the 

subsection. Under bill sec. 4(b), subsection (f) applies to written agreements entered into on 

or after the effective date of the Act.



Sec. 4 addresses h o w  to apply the provisions of the Act. As noted in the discussion above, 
sec. 4(a) and (b) apply the settlement provisions to agreements entered in to  on or after the 
date the Act takes effect. Under sec. 4(c), to the extent constitutionally permitted, the rest 

of the Act applies to actions begun on or after the date the Act takes effect.

R ep resen ta tive  Pe te  K o tt
F eb ru a ry  14 , 19 95
P age  2

TC:glc 
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M E M O R A N D U M

To: S e n a t o r  T i m  K e l l y

From: R o b e r t  P. B l a s c o  Ij/P
Ro b ertson, M o n a g l e  & E a s t a u g h  
5 8 6 - 3 3 4 0

D a t e :  F e b r u a r y  8, 1985

Re: S B  45

O n  J a n u a r y  30, 1995, the H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  
h e a r d  t e s t i m o n y  on c o m p a n i o n  B i l l  H B  115. In  o p p o s i t i o n  t o  t h e  
p r o p o s e d  a m e n d m e n t s  in SB 45  a n d  H B  115, Mr. K e n  L e g a c k i  o f f e r e d  
c e r t a i n  l e g a l  o p i n i o n s .  T h e  f o l l o w i n g  r e s p o n s e s  t o  t h o s e  c o m m e n t s  
a r e  p r e s e n t e d  h e r e  f o r  y o u r  c o n s i d e r a t i o n .  Mr. L e g a c k i ' s  c o m m e n t s  
a r e  n u m b e r e d  w i t h  the r e s p o n s e  i m m e d i a t e l y  f o l l o w i n g .  I w e l c o m e  
a n y  q u e s t i o n s  a n d  w i l l  be  a v a i l a b l e  to a s s i s t  w i t h  p r o v i d i n g  a n y  
a d d i t i o n a l  i n f o r m a t i o n .

1. HB'45 d o e s  not a d d r e s s  W e b s t e r  v. B e c h t e l . 6 2 1  P . 2 d
890 (Alaska 1980) .

R E S P O N S E : T h e  A l a s k a  S u p r e m e  C o u r t  in W e b s t e r  v. B e c h t e l  h e l d
c h a t  the f l s a  d i d  not " p r e e m p t 0 t h e  A l a s k a  W a g e  a n d  H o u r  A c t .  
T h e r e f o r e ,  S B  45 is in a c c o r d a n c e  w i t h  t h e  W e b s t e r  d e c i s i o n  -- 
th e  l e g i s l a t u r e  m a y  b o t h  a d o p t  a W a g e  a n d  H o u r  l a w  a n d  a m e n d  
t h a t  l a w  f r o m  t i m e  to time.

2. A t t o r n e y s  f e e s  to e m p l o y e r s  a r e  s p e c i f i c a l l y  
p r o h i b i t e d  by  t h e  FLSA.



R E S P O N S E : T h i s  is i n c o r r e c t .  The FLSA m a n d a t e s  an  a w a r d  of
a t t o r n e y s  fees to p l a i n t i f f / e m p l o y e e s  "in a d d i t i o n  to a n y  
j u d g m e n t  a w a r d e d  to t h e  p l a i n t i f f  or p l a i n t i f f s . "  The F L S A  is 
s i l e n t  as  to a t t o r n e y s  tees w h e n  no j u d g m e n t  is a w a r d e d  to the 
p l a i n t i f f s .  W h e t h e r  s i l e n c e  in the f e d e r a l  law p r e c l u d e s  
a t t o r n e y s  fees to e m p l o y e r s  is a m a t t e r  of i n t e r p r e t a t i o n  -* 
it is n o t  a n  e x p r e s s  p r o h i b i t i o n  in the statute. At least one 
c o u r t  h a s  u p h e l d  a n  a w a r d  of a t t o r n e y s  fees to the e m p l o y e r  
w h e r e  t h e  e m p l o y e e  a n d  e m p l o y e r  s t i p u l a t e d  p r i o r  to trial 
t h a t  the l o s i n g  p a r t y  w o u l d  pay the fees. G o o d m a n  v. A e r o  
E n t e r p r i s e s . 469 S . 2 d  835 (Fla. App. 1985) Therefore, SB 45 
d o e s  n o t  c o n f l i c t  w i t h  a n y  e x p r e s s  p r o h i b i t i o n  in the FLSA.

3. P r i v a t e  S e t t l e m e n t s  are "specif icaXTy" p r o h i b i t e d  by 
t h e  FLSA.

R E S P O N S E : T h e  F L S A  " a u t h o r i z e s "  the D e p a r t m e n t  of L a b o r  to
" s u p e r v i s e "  full p a y m e n t  of u n p a i d  w a ges a n d  overtime. C o u r t s  \ 
h a v e  I n t e r p r e t e d  th a t  t o  m e a n  that a b s e n t  D e p a r t m e n t  ap~proval~~T 
o r  c o u r t ~ a p p r o v a l . ~an~e n p r o v e r _may._n.ot e n t e r  a s e t t l ement w i t h  | 
a i r ~ e m p X o y e e . T h e  r e a s o n  for this i n t e r p r e t a t i o n  is g e n e r a l l y - ' 
s t a t e d  to p r o t e c t  e m p l o y e e s  f r o m  o v e r r e a c h i n g  employers. SB 
4 5  i n c o r p o r a t e s  e x t e n s i v e  p r o v i s i o n s  w h i c h  e l i m i n a t e  a n y  
p o t e n t i a l  for o v e r r e a c h i n g .  Therefore, it s e ems the A l a s k a  
S u p r e m e  Court, up o n  r e v i e w  of the a m e n d m e n t s  in S B  45, w o u l d  
l o o k  t o  t h e ~ p o T T c y  a g a inst o v e r r e a c h ing a n d  if SB 4 5 p r o v i d e s  
t h a t - p r o t e c t i o n ^  the a m e n d m e n t s  should b e  proper.

I n  s u m n a r y ,  t h e  a m e n d m e n t s  sho u l d  be v i e w e d  as p r o v i d i n g  a 
f a i r n e s s  a n d  b a l a n c e  not p r e s e n t l y  e x isting in the A l a s k a  W a g e  a n d  
H o u r  law. S o lo n g  a s  t h e  g e n e r a l  p u r p o ses b e h ind the FLSA are not 
c o n t r a v e n e d , ~ ~ £ h e  l e g i s l a t u r e  is not "prohTbx t e d  fr o m  m o d i f y i n g  the 
A l a s k a  W a g e  a n d  H o u r  Act.
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January 30, 1995

R e p r e s e n t a t i v e  Pete Kott, Chairman 
H o u s e  L abor and Corns erce Committee 
C a p i t o l  B u l l i n g  
Juneau, A l a s k a

subject* ..Statement of support for H o use Bill 115 

Dear C h a i r m a n  Kott:

T e s o r o  Alaska petroleum Company supports p a s sage of hb 115. 
T h i s  bill w i l l / r e c t i f y  am anomaly t h a t •: currently, exists between 
state law • a n d ' tho Fair Labor Standards Act^ ‘ Cur r e n t  A l a s k a  Wage 
and Ho u r  l a w  provides for mandatory liquidated d a m a g e *  whan 
employers a r e  found to have arred under state l a w , . irrespective of 
t h e  circumstances.

The pro p o s e d  bill will not eliminate liquidated damages from 
future aw a r d s  made,under stato Wage and Hour/law. If passed, the 
n e w  law w o u l d  restore flexibility for the trier of facts w h e n  an 
employer has proven that its error was made in "good faith." a  
similar a p p r o a c h  16 used in the Federal Wagmjuvi H o u r  laws, as well 
as the com p a r a b l e  lavs of Californio, Oregon,- and Washington.

If you h a v e  any questions or, if we can. b e  of assistance, 
plea: e c o n t a c t  wa.. . We hope HB H 5  will be m o v e d  out of Committee 
soon m d  b e l ieve it's final passage will benefit the State.

cc: Representative Norm Rokeberg
Representative Jerry Sanders 
Representative Beverly Masek 
R e p r e s entative Kim Elton 
Representative Gene Kubina

l esoro Amicft Ptfroieun Company, p-0. So* 33®, Kenju, AIhaKa 99C11-3369 (907) 77S*t8t FAX (807) 77SS546

Thank you,

Bernie Smith /
Manager, Alaska Government Affairs
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M E M O R A N D U M

TO: A l a s k a n  E m p l o y e r s

F R O M :  P a r r y  G r o v e r

D A T E :  M a y  9, 1994

RE: C S H B  459

A n  a s s e r t i o n  h a s  b e e n  m a d e  t h a t  S e c t i o n  3(f) o f  C S H B  4 5 9  
w i l l  b e  h e l d  i n v a l i d  b e c a u s e  it a l l o w s  p r i v a t e  s e t t l e m e n t s  

w i t h o u t  c o u r t  o r  a g e n c y  s u p e r v i s i o n ,  i t  is a r g u e d  S e c t i o n  3(f) 
c o n f l i c t s  w i t h  t h e  f e d e r a l  F a i r  L a b o r  S t a n d a r d s  Act.

T h i s  a r g u m e n t  is i n c o r r e c t .  C S H B  459 is l i m i t e d  t o  c l a i m *  

fagfliighfc-imdflE t h a  A l a s k a  Hagfl ft H o a r  Act. i t  h a s  n o  e f f e c t  o n  
c l a i m s  b r o u g h t  u n d e r  t h e  f e d e r a l  act. F e d e r a l  l a v  d o e s  n o t  
p r o h i b i t  t h e  s t a t e s  f r o m  a d o p t i n g  t h e i r  'own w a g e  a n d  h o u r  l avs, 
a f "~Alaaka _haa, d o n a. F e d e r a l  l a W " d o e s  n o t  e v e n  tiquir®  f E a t ~  
s t a t e s  ad o p t ^  t h e " e a s e  e x e m p t i o n s  o r  l e g a l  s t a n d a r d s .  T h e  
s t a t e s  —  A l a s k a  i n o l u d e d  - -  a r e  f r e e  t o  s p e c i f y  w h e n  a n d  h o v  
c l a i m s  b r o u g h t  u n d e r  t h e i r  w a g e  a n d  h o u r  l a w s  m a y  b e  s e t t l e d .

s e c t i o n  3(f) o f  c s h b  4 5 9  a l l o w s  f o r  p r i v a t e  s e t t l e s e n t s  o f  
A l a a k a  w a g e  a n d  h o u r  a o t  c l a i m s .  It  h a s  n o  b e a r i n g  w h a t s o e v e r  o n  
c l a i m s  b r o u g h t  u n d e r  t h e  f e d e r a l  act. It m e r e l y  r e s t o r e s  t h e  
p r a c t i c e  o f  p r i v a t e  s e t t l e m e n t s  w h i c h  w e r e  c o m m o n  p r i o r  t o  t h e  
A l a s k a  S u p r e m e  C o u r t ' s  K i n n e y  S h o e  d e c i s i o n  in 1991, a l b e i t  w i t h  
new, s t r i n g e n t  s a f e g u a r d s  t o  i n s u r e  t h e  e m p l o y e e  u n d e r s t a n d s  w h a t  
h e  o r  s h e  is s e t t l i n g .  I t  i s  t h e  c o m p a n i o n  t o  S e c t i o n  3(e) w h i c h  
r e s t o r e s  t o  t h a  C o m m i s s i o n e r  o f  L a b o r  t h a  s a m e  s e t t l e m e n t  
a u t h o r i t y .

Kax: 1907)

BtLUVUt, WASlllKmJN • lioiXA, tnAHO • HONOtUtO, HavmU • loi ANHUI, Cu.mVMA • ftwOAND, OtUUQN
Richland, Wajnix^hjn • San 1:mnlt>c©, Caljtt* nia • S tw ru , N&ntTNCitv. • Wa*mih.;tu::. D.C.
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A M E N D M E N T

O F F E R E D  IN  T H E  H O U S E  B Y  R E P R E S E N T A T IV E  F IN K E L S T E IN
T O : H B  115

1 Page 1, line 2:

2 Delete "and attorney fees"

3 Page 1, line 10, through page 2, line 6:

4 Delete all material.

5 Renumber the following bill sections accordingly.

6 Page 3, line 10:

7 Delete "sec. 3"

8 Insert"sec. 2"

9 Page 3, line 12:

10 Delete "sec. 3"

11 Insert"sec. 2"

-1-



A M E N D M E N T

O F F E R E D  I N  H O U S E  JU D IC IA R Y  BY R E P . F IN K E L S T E IN
T O : H B  115

P a g e  2 , l in e  9 , a f te r  " sh o w s" :
I n s e r t " ,  b y  c le a r  a n d  c o n v in c in g  e v id e n c e ,"



1

A M E N D M E N T

O F F E R E D  I N  H O U S E  JU D IC IA R Y  BY R E P . F IN K E L S T E IN
T O : H B  115

P a g e  2 , l in e  29
D e le te  "A  w a iv e r  m a y  n o t  b e  c o n s i d e r e d  to  b e "
I n s e r t  " W h e th e r  a  w a iv e r  is  k n o w i n g  a n d  v o l u n t a r y  d e p e n d s  o n  a l l  o f  

th e  c i r c u m s ta n c e s .  H o w e v e r ,  a  w a iv e r  is  n o t"



A M E . N J P . M E N T ,

O F F E R E D  I N  H O U S E  JU D IC IA R Y  BY R E P . F IN K E L S T E IN
T O : H B  115

P a g e  2 , l in e  15, a f te r
I n s e r t  " I g n o r a n c e  o f  t h e  l a w  d o e s  n o t  c o n s t i t u te  g o o d  f a i t h  u n d e r  th i s  

s e c t i o n ."
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C S  F O R  H O U S E  B I L L  NO. 115(JUD)

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

N I N E T E E N T H  L E G I S L A T U R E  - FIRST SESSION

B Y  T H E  H O U S E  JUDICIARY C O M M I T T E E

Offered:
Referred:

Sponsor(s): H O U S E  L A B O R  A N D  C O M M E R C E  COMMITrEE

A  BI L L

F O R  A N  A C T  E N T I T L E D  

" A n  Act relating to settlement and payment of claims for overtime compensation 

claims and to liquidated damages and attorney fees for overtime compensation 

claims."

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* Section 1. A S  23.10.110(a) is amended to read:

(a) A n  employer who violates a provision of A S  23.10.060 or 23.10.065 is 

liable to an employee affected in the amount of unpaid minimum wages, or unpaid 

overtime compensation, as the case may be, and, except as provided in (d) of this 

section, in an additional equal amount as liquidated damages.

* Sec. 2. A S  23.10.110(c) is amended to read:

(c) The court in an action brought under this section shall, in addition to a 

judgment awarded to the plaintiff, allow costs of the action and, except as provided 

in (c) - (h) of this section, reasonable attorney fees to be paid by the defendant. The 

attorney fees in the case of actions brought under this section by the commissioner

-1- CSHB lls(JUD)
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sh a ll be  rem itted  by  the co m m issio n e r to the D epartm en t o f  R evenue . T h e  

c o m m iss io n e r m ay n o t be requ ired  to  pay  the filing  fee o r  o th er costs. T h e  

c o m m iss io n e r  in case  o f  su it has p o w er to  jo in  various c la im an ts  ag a in st the sam e 

e m p lo y e r  in  one cau se  o f  action .

* S e c . 3 . A S 23 .1 0 .1 1 0  is am en d ed  by  add ing  new  subsec tions to  read :

(d) In an ac tion  u n d er (a) o f  this section to  re co v er unpaid  o v ertim e 

co m p en sa tio n  o r liq u id a ted  dam ages fo r  u npaid  overtim e, i f  the  d efen d an t show s by 

c le a r  an d  co n v in c in g  ev id en ce  tha t the ac t o r  om ission g iv in g  rise  to  the ac tion  w as 

m ade in  good  faith and  that the em ployer had  reasonable g rounds fo r  believing that the 

ac t o r  o m issio n  w as no t in  v io lation  o f A S 23.10.060, the co u rt m ay  dec line  to aw ard  

liq u id a te d  dam ages o r m ay  aw ard  an am o u n t o f  liqu ida ted  d am ag es less than  the 

a m o u n t se t ou t in (a) o f  th is section.

(e ) I f  the  p la in tiff  p reva ils  in an  action  for u n p a id  o v ertim e  co m p en sa tio n  

u n d er (a) o f  this section , the cou rt shall aw ard  reasonable a tto rney  fees to  the p la in tiff  

un less  the  d efendan t show s by c lea r and  convincing  ev idence  that th e  act o r  om ission  

g iv in g  rise  to  the action w as m ade in good  faith and that the defendan t had  reasonable 

g ro u n d s  fo r  be liev in g  th a t the ac t o r om ission  was no t in v io la tion  o f  A S 23 .10 .060 , 

in  w h ich  case

(1) the  co u rt m ay aw ard  a tto rney  fees to  the p la in tiff  in acco rd an ce  

w ith  c o u r t  ru les; o r

(2) if  the defendant w ould be entitled to attorney fees if the action w ere 

su b jec t to  the standards u n d er cou rt ru le offers o f  judgm en t, the co u rt m ay no t aw ard  

a tto rn ey  fees to e ith er the p la in tiff  o r the  defendant.

( 0  I f  the d efen d an t p revails in an action  for u npaid  o v ertim e  co m p en sa tio n  

u n d er (a) o f  this section  and  had previously  m ade an o ffer o f  ju d g m en t to the  plain tiff, 

the c o u rt shall aw ard  a tto rney  fees to the  defendan t un less the p la in tiff  p ro v es to  the 

sa tis fac tio n  o f  the co u rt that the  action w as both brought and  p rosecu ted  in good faith  

and  th a t the  p lain tiff had  reasonable g rounds for believing that the ac t or om ission  was 

in v io la tio n  o f  AS 23 .10 .060 . I f  the co u rt aw ards a tto rney  fees to  the d efen d an t, the 

aw ard  shall be m ade in acco rd an ce  w ith  co u rt rule.

(g ) F ailu re  to inqu ire  into A laska  lav/ is not co n sis ten t w ith  a c la im  o f  good

WORK DRAFT WORK DRAFT WORK DRAFT
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faith under this subsection.

(h) Subsections (d) - (g) of this section do not apply to an action brought 

under this section by the commissioner.

(i) The commissioner may supervise the payment of the unpaid overtime 

compensation owing to an employee under A S  23.10.060. Payment in full in 

accordance with an agreement by an employee to settle a claim for unpaid overtime 

compensation or liquidated damages for unpaid overtime compensation constitutes a 

waiver of any right the employee may have under (a) of this section to unpaid 

overtime compensation or liquidated damages for unpaid overtime compensation.

(j) In a settlement for unpaid overtime compensation that is not supervised by 

the department or the court, an employee is entitled to liquidated damages under (a) 

of this section unless the employee and the employer enter into a written settlement 

agreement in which the employee expressly waives the right to receive liquidated 

damages. A  private written settlement agreement under this subsection is not valid 

unless submitted to the department for review. The department shall review the 

agreement and approve it if it is fair to the parties. The department shall approve or 

deny an agreement within 30 days of receipt.

* Sec. 4. A P P L I C A T I O N  O F  ACT. (a) A S  23.10.110(i), added by sec. 3 of this Act, 

applies to agreements entered into on or after the effective date of this Act.

(b) A S  23.10.110(j), added by sec. 3 of this Act, applies to written agreements entered 

into on or after the effective date of this Act.

(c) Except as provided in (a) and (b) of this section, this Act applies to wages earned 

for hours worked on or after the effective date of this Act.

WORK DRAFT WORK DRAFT WORK DRAFT
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C S  F O R  H O U S E  BILL NO. 115(JUD)

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

N I N E T E E N T H  L E G I S L A T U R E  - FIRST S E S S I O N

B Y  T H E  H O U S E  JUDICIARY C O M M I T T E E

Offered:
Referred:

Sponsor(s): H O U S E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E

A  BILL

F O R  A N  A C T  E N T I T L E D  

" A n  Act relating to settlement and payment of claims for overtime compensation 

claims and to liquidated damages and attorney fees for overtime compensation 

claims."

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* Section 1. A S  23.10.110(a) is amended to read:

(a) A n  employer w h o  violates a provision of A S  23.10.060 or 23.10.065 is 

liable to an employee affected in the amount of unpaid minimum wages, or unpaid 

overtime compensation, as the case may be, and, except as provided in (d) of this 

section, in an additional equal amount as liquidated damages.

* Sec. 2. A S  23.10.110(c) is amended to read:

(c) The court in an action brought under this section shall, in addition to a 

judgment awarded to the plaintiff, allow costs of the action and, except as provided 

in (e) - (h) of this section, reasonable attorney fees to be paid by the defendant. The 

attorney fees in the case of actions brought under this section by the commissioner

-1- CSHB 115(JUD)New Text: U n d e rlin e d  (DELETED TEXT BRACKETED1
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WORK D R A FT WORK DRAFT WORK D RAFT
shall be remitted by the commissioner to the Department of Revenue. The 

commissioner may not be required to pay the filing fee or other costs. The 

commissioner in case of suit has power to join various claimants against the same 

employer in one cause of action.

* Sec. 3. A S  23.10.110 is amended by adding new subsections to read:

(d) In an action under (a) of this section to recover unpaid overtime 

compensation or liquidated damages for unpaid overtime, if the defendant shows by 

clear and convincing evidence that the act or omission giving rise to the action was 

made in good faith and that the employer had reasonable grounds for believing that the 

act or omission was not in violation of A S  23.10.060, the court may decline to award 

liquidated damages or m a y  award an amount of liquidated damages less than the 

amount set out in (a) of this section.

(e) If the plaintiff prevails in an action for unpaid overtime compensation 

under (a) of this section, the court shall award reasonable attorney fees to the plaintiff 

unless the defend*nt

giving rise to the action was made in good faith and that the defendant had reasonable 

grounds for believing that the act or omission was not in violation of A S  23.10.060, 

in which case the court may award attorney fees to the plaintiff in accordance with 

court rules; or 1 .. , -v

standards under court rule offers of judgment, in which case neither the plaintiff nor 

the defendant is entitled to attorney fees.

(f) If the defendant prevails in an action for unpaid overtime compensation

the court shall award attorney fees to the defendant unless the plaintiff proves to the 

satisfaction of the court that the action was both brought and prosecuted in good faith 

and that the plaintiff had reasonable grounds for believing that the act or omission was 

in violation of A S  23.10.060. If the court awards attorney fees to the defendant, the 

award shall be made in accordance with court rule.

- ■=? (g) A  person m a y  not claim that the person acted in good faith under (d) - (0

Ĵ l) shows by clear and convincing evidence that the act or omission

(2) would be entitled to attorney fees if the action were subject to the

under (a) of this section and had previously made an offer of judgment to the plaintiff,

CSHB 115(J
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of this section unless the person demonstrates having made a reasonable effort to 

determine the applicable law of this state.

(h) Subsections (d) - (g) of this section do not apply to an action brought 

under this section by the commissioner.

(i) The commissioner m a y  supervise the payment of the unpaid overtime 

compensation owing to an employee under A S  23.10.060. Payment in full in 

accordance with an agreement by an employee to settle a claim for unpaid overtime 

compensation or liquidated damages for unpaid overtime compensation constitutes a 

waiver of any right the employee may have under (a) of this section to unpaid 

overtime compensation or liquidated damages for unpaid overtime compensation.

(j) In a settlement for unpaid overtime compensation that is not supervised by 

the department or the court, an employee is entitled to liquidated damages under (a) 

of this section unless the employee and the employer enter into a written settlement 

agreement in which the employee expressly waives the right to receive liquidated 

damages. A  private written settlement agreement under this subsection is not valid 

unless submitted to the department for review. The department shall review the2, 
agreement and approve it if it is fair to the parties. \lf the department does not act 

within 30 days after receiving the agreement, t|ie agreement is considered approved,

* Sec. 4. A P P L I C A T I O N  O F  ACT. (a) A S  23.10.110(i), added by sec. 3 of this Act, 

applies to agreements entered into on or after the effective date of this Act.

(b) A S  23.10.110(j), added by sec. 3 of this Act, applies to written agreements entered 

into on or after the effective date of this Act.

(c) Except as provided in (a) and (b) of this section, this Act applies to wages earned 

for hours worked on or after the effective date of this Act

WORK D RAFT WORK DRAFT WORK DRAFT
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C H A N G E S  T O  H B  115 and SB 45 

C H A N G E  T I T L E  T O  READ:

nA n  A c t  R e l a t i n g  to S e t t l e m e n t  and Payment of Claims for O v e r t i m e  

C o m p e n s a t i o n  and to  L i q u i d a t e d  D a m a g e s  a n d  A t t o r n e y s  Fees for 

O v e r t i m e  C o m p e n s a t i o n  claims."

* Sec. 2. A S  23.10.110(c) is a m e n d e d  t o  read:

(c) T h e  c o u r t  in an a c t i o n  b r o u g h t  u n d e r  this s e c t i o n  s h a l l , 

in a d d i t i o n  to  a judgment a w a r d e d  t o  t h e  plaintiff, a l l o w  c o s t s  of 

t h e  a c t i o n  a n d , e x c e p t  as  p r o v i d e d  in fdl o f  t h i s  s e c t i o n  r 

r e a s o n a b l e  a t t o r n e y  fees to  b e  paid b y  the defendant. T h e  a t t o r n e y  

f e e s  in t h e  ca s e  of a c t i o n s  b r o u g h t  u n d e r  this s e c t i o n  b y  the 

c o m m i s s i o n e r  shall be r e m i t t e d  b y  the c o m m i s s i o n e r  to the 

D e p a r t m e n t  of Revenue. T h e  c o m m i s s i o n e r  may not b e  r e q u i r e d  t o  pay 

t h e  f i l i n g  fee or o ther costs. The c o m m i s s i o n e r  in c a s e  of suit 

h a s  p o w e r  to join v a r i o u s  c l a i m a n t s  a g a i n s t  the sa m e  e m p l o y e r  in 

o n e  c a u s e  o f  action.

* Sec. 3. AS 23.10.110 is a m e n d e d  by  ad d i n g  n e w  s u b s e c t i o n s  to 

read:

(d) In an action u n d e r  (a) of th i s  section to r e c o v e r  u n p a i d  

o v e r t i m e  compen s a t i o n ,  or l i q u i d a t e d  damages for u n p a i d  o v e r t i m e  

c o m p e n s a t i o n :

(l) if the d e f e n d a n t  s h o w s  by c l ear a n d  c o n v i n c i n g  

e v i d e n c e  t h a t  t h e  act or o m i s s i o n  g i v i n g  rise to t h e  a c t i o n  was 

m a d e  in g o o d  f a ith and t h a t  the d e f e n d a n t  h a d  r e a s o n a b l e  g r o u n d s  

f o r  b e l i e v i n g  t h a t  the act o r  o m i s s i o n  was n o t  in v i o l a t i o n  of AS 

23.10.060, t h e  c o u r t  may d e c l i n e  t o  award l i q u i d a t e d  damages, or 

m a y  a w a r d  an amount of l i q u i d a t e d  d a m a g e s  less t h a n  t h e  a m o u n t  set
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o u t  in (a) of this section?

[2) ex c e p t  as p r o v i d e d  in (3) below, if the p l a i n t i f f  

p r e v a i l s  in an action u n d e r  (a) of this section, t h e  c o u r t  m a y  

a w a r d  a t t o r n e y s  fees to t h e  p l a i n t i f f  a c c o r d i n g  to c o u r t  r u l e s  if 

t h e  d e f e n d a n t  s hows by c l e a r  and c o n v i n c i n g  e v i d e n c e  t h a t  t h e  act 

o r  o m i s s i o n  g i v i n g  rise to the a c t i o n  was m a d e  in g o o d  f a i t h  and 

t h a t  the d e f e n d a n t  had r e a s o n a b l e  g r o u n d s  for b e l i e v i n g  t h a t  the 

a c t  or o m i s s i o n  was not in v i o l a t i o n  of AS 23.10.060;

(3) if t h e  p l a i n t i f f  p r e v a i l s  in a n  a c t i o n  u n d e r  (a) of 

t h i s  s e c t i o n  but the d e f e n d a n t  in a c c o r d a n c e  w i t h  c o u r t  r u l e s

p e r t a i n i n g  to of f e r s  of j u d g m e n t  w o u l d  b e  e n t i t l e d  t o  a t t o r n e y s  

fees, n e i t h e r  the p l a i n t i f f  n o r  t h e  d e f e n d a n t  shall b e  e n t i t l e d  to 

a t t o r n e y s  fees if the d e f e n d a n t  s h o w s  b y  c l e a r  a n d  c o n v i n c i n g  

e v i d e n c e  th a t  the act o r  o m i s s i o n  g i v i n g  r i s e  to t h e  action was 

m a d e  in g o o d  faith and th a t  the d e f e n d a n t  h a d  r e a s o n a b l e  g r o u n d s  

for b e l i e v i n g  t h a t  the a c t  o r  o m i s s i o n  was n o t  in v i o l a t i o n  of AS 

23.10.060? and

(4) if the d e f e n d a n t  p r e v a i l s  in an action u n d e r  (a) of 

t h i s  s e c t i o n  a n d  p r e v i o u s l y  m a d e  an o f f e r  of jud g m e n t  in a c c o r d a n c e  

w i t h  c o u r t  rules, the c o u r t  s h all a w a r d  a t t o r n e y s  fees to  the 

d e f e n d a n t  in a c c o r d a n c e  w i t h  c o u r t  r u l e s  un l e s s  t h e  p l a i n t i f f

p r o v e s  to the s a t i s faction of the c o u r t  t h a t  the a c t i o n  w a s  b o t h  

b r o u g h t  a n d  p r o s e c u t e d  in g o o d  f a i t h  and t h a t  the p l a i n t i f f  had 

r e a s o n a b l e  g r o unds for b e l i e v i n g  t h a t  t h e  a c t  o r  o m i s s i o n  w a s  in 

v i o l a t i o n  of AS 23.10.060.

(5) F a i l u r e  to i n q u i r e  into A l a s k a  law is n o t  c o n s i s t e n t

w i t h  a c l a i m  of g o o d  faith u n d e r  t h i s  subsection.

2
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(6) T h i s  s u b s e c t i o n  does not a p p l y  t o  an a c t i o n  b r o u g h t  

u n d e r  t h i s  s e c t i o n  b y  the c o m m i s s i o n e r .

(e) [ U n c h a n g e d  fr o m  p r e s e n t  f o r m  o f  bill]

(f) I n  a s e t t l e m e n t  t h a t  is n o t  s u p e r v i s e d  b y  t h e  d e p a r t m e n t  

or court, a n  e m p l o y e e  is e n t i t l e d  t o  l i q u i d a t e d  d a m a g e s  u n d e r  (a) 

of t h i s  s e c t i o n  u n l e s s  the e m p l o y e r  and e m p l o y e e  e n t e r  i n t o  a 

w r i t t e n  s e t t l e m e n t  a g r e e m e n t  in w h i c h  t h e  e m p l o y e e  e x p r e s s l y  w a i v e s  

the r i g h t  t o  r e c e i v e  l i q u i d a t e d  damages. P r i v a t e  s e t t l e m e n t  

a g r e e m e n t s  u n d e r  this s e c t i o n  are v a l i d  o n l y  if s u b m i t t e d  t o  the 

D e p a r t m e n t  of L a b o r  for approval. T h e  d e p a r t m e n t  w i l l  a p p r o v e  or 

d e n y  an a g r e e m e n t  w i t h i n  30 d a y s  of receipt.

* Sec. 4. A P P L I C A T I O N  OF  ACT. (a) A S  2 3 . 1 0 . 1 1 0 ( e ) ,  a d d e d  b y  sec. 3 

of t h i s  Act, a p p l i e s  t o  a g r e e m e n t s  e n t e r e d  into on o r  a f t e r  the 

e f f e c t i v e  d a t e  of th i s  Act.

(b) A S  2 3 . 1 0 . 1 1 0 ( f ) ,  a d d e d  by  sec. 3 of t h i s  Act, a p p l i e s  to 

w r i t t e n  a g r e e m e n t s  e n t e r e d  into on o r  a f t e r  the e f f e c t i v e  d a t e  of 

t h i s  Act.

(a) E x c e p t  as p r o v i d e d  in (a) a n d  (b) of th i s  section, th i s  A c t  

a p p l i e s  t o  w a g e s  e a r n e d  f o r  h o u r s  w o r k e d  on or a f t e r  t h e  e f f e c t i v e  

da t e  of t h i s  Section.

95 -B/OVBffIIS.3 - 3/9/95
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2 Delete "and attorney fees"

3 Page 1, line 3:

4 Delete and amending Alaska Rules of Civil Procedure 68 and 82"

5 Page 1, line 10, through page 2, line 4:

6 Delete all material.

7 Renumber the following bill sections accordingly.

8 Page 2, lines 13 - 30:

9 Delete all material.

10 Reletter the following subsections accordingly.

11 Page 2, line 31:

12 Delete "(d) - (f)"

13 Insert "(d)"

14 Page 3, line 3:

15 Delete "(d) - (g)"

16 Insert "(d) and (e)"

17 Page 3, line 19:
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1 D e le te  "A S 2 3 .1 0 .1 10(i), ad d ed  by sec . 3"

2  In se r t "A S 23 .10 .110(g), ad d ed  by sec . 2"

3 P a g e  3, lin e  21:

4  D e le te  "A S 2 3 .1 0 .1 1 0 0 ), ad d ed  b y  sec . 3"

5  In se r t "A S  2 3 .1 0 .1 10(h), ad d e d  by  sec . 2"

6  P a g e  3, lin es  2 5 - 3 1 :

7  D e le te  all m ateria l.
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(907) 278 OF COMMERCE

TESTIMONY ON HB 115

Damages and Attorney Fees for Unpaid Wages

Thank you for the opportunity to provide testimony on H B  115, regarding Damages and Attorney Fees 

for Unpaid Wages. The Alaska State Chamber of C ommerce is in support of H B  115, as introduced.

M y  name is Pamela Neal, President of the Alaska State Chamber of Commerce. The State Chamber 

serves nearly seven hundred member businesses statewide w h o  provide jobs to over 80,000 employees. 

In addition, w e  represent the interests of the local Chambers of Commerce throughout Alaska on 

business and economic issues coming before the State Legislature.

As  Alaska law n o w  stands, an employer who is in violation of the state's m i n i m u m  wage and overtime 

compensation laws is automatically liable for liquidated damages, regardless of the circumstances.

In the federal Fair Labor Standards Act (FLSA), the court m a y  waive liquidated damages in whole or 

in part if it can be shown that the employer acted reasonably and in good faith. Ar, Alaska Supreme 

Court interpretation of Alaska's W a g e  and Hour Act prevents the courts and the Commissioner of the 

Alaska Department of Labor from applying this standard of fairness.

Under the provisions proposed in H B  115, employees will still be fully protected under the law, but the 

courts and the Commissioner will be allowed to consider the circumstances of a case in determining the 

awarding of liquidated damages.

The Alaska State Chamber of Commerce believes that H B  115 will bring fairness to this section of the 

law, and w e  urge passage of this legislation.
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T E S T I M O N Y  O F  K E N N E T H  W. L E G A C K I  
I N  O P P O S I T I O N  T O  H O P S E  B I L L  115 A N D  S E N A T E  B I L L  45

I. S U M M A R Y

H o u s e  Bill 115 a n d  S e n a t e  B i l l  45 a r e  v o i d  as a m a t t e r  o f  

l a w  a n d  w i l l  n o t  p a s s  j u d i c i a l  s c r u t i n y  w h e n  c h a l l e n g e d .  T h e  

p r o b l e m  w i t h  t h e s e  b i l l s  is t h a t  t h e y  c o n f l i c t  w i t h  t h e  f e d e r a l  

F a i r  L a b o r  S t a n d a r d s  A c t  (FLSA), 29 U . S . C .  §§ 20 1  e t  seq. C o u r t s  

a c r o s s  t h e  n a t i o n  ha v e  h e l d  t h a t  s t a t e s  a r e  fr e e  t o  m a k e  t h e i r  w a g e  

a n d  h o u r  la w s  m o r e  f a v o r a b l e  t o  t h e  e m p l o y e e  t h a n  t h e  FLSA. 

H o w e v e r ,  s t a t e  laws w h i c h  a r e  l e s s  f a v o r a b l e  t o  t h e  e m p l o y e e  t h a n  

t h e  F L S A  a r e  u n e n f o r c e a b l e .  H o u s e  B i l l  115 a n d  S e n a t e  B i l l  45 a r e  

d e f i c i e n t  in t h e s e  r e s p e c t s :  1) t h e y  a l l o w  a t t o r n e y  f e e s  t o

p r e v a i l i n g  e m p l o y e r s  and l i m i t  t h e  a m o u n t  o f  a t t o r n e y  fees t h a t  c a n  

b e  a w a r d e d  t o  p r e v a i l i n g  e m p l o y e e s ,  a n d  2) t h e y  p r o v i d e  f o r  p r i v a t e  

s e t t l e m e n t s .  T h e s e  d e f i c i e n c i e s  a r e  v o i d  u n d e r  t h e  FLSA.

II. B A C K G R O U N D

A. T h e  F L S A  is a P r o t e c t i v e  S t a t u t e

T h e  F a i r  L abor S t a n d a r d s  A c t  h a s  s e v e r a l  p u r p o s e s :  (1)

t o  p r o t e c t  t h e  h e a l t h  a n d  w e l l - b e i n g  o f  t h e  e m p l o y e e s  s o  t h e y  a r e  

n o t  a b u s e d  in t h e  workplace, (2) t o  c r e a t e  e m p l o y m e n t  b y  m a k i n g  

e m p l o y e r s  p a y  a p r e m i u m  for r e q u i r i n g  w o r k e r s  to w o r k  m o r e  t h a n



e i g h t  h o u r s  in a day, 40 h o u r s  in a w o r k w e e k ,  and (3) t o  e n s u r e  

f a i r  a n d  f r e e  c o m p e t i t i o n  in the m a r k e t p l a c e  by m a k i n g  s u r e  t h a t  

t h e  p l a y i n g  f i e l d  is level for all e m p l o y e r s  and that t h e y  all o b e y  

t h e  law.

T h e  n a t i o n w i d e  e n f o r c e m e n t  of t h e  FLSA is impera t i v e .  

O t h e r w i s e ,  e m p l o y e r s  w h o  are p e r m i t t e d  t o  v i o l a t e  the F L S A  

s t a n d a r d s  w i l l  h a v e  a n  u n f a i r  c o m p e t i t i v e  a d v a n t a g e  o v e r  e m p l o y e r s  

w h o  c o m p l y .  In  H o d g s o n  v. W h e a t o n  G l a s s  C o . . 446 F . 2 d  527 (3rd 

Cir. 1971) , t h e  c o u r t  held: " O n e  p u r p o s e  of the F a i r  L a b o r

S t a n d a r d s  A c t  is t h e  p r o t e c t i o n  of c o m p e t i n g  e n t e r p r i s e s  fr o m  t h e  

u n f a i r  c o m p e t i t i o n  w h i c h  w o u l d  r e s u l t  f r o m  an e m p l o y e r  u s i n g  as 

w o r k i n g  c a p i t a l  e m p l o y e e  c o m p e n s a t i o n  u n l a w f u l l y  w i t h h e l d . "  Id. 

a t  535.

T h e  F L S A  is a "floor" statute. It s e t s  n a t i o n w i d e  

m i n i m u m  s t a n d a r d s  for w a g e  a n d  h o u r  laws. The N i n t h  C i r c u i t  in 

P a c i f i c  M e r c h a n t  S h i p p i n g  A s s ' n  v. A u b r y , 918 F.2d 1409 (9th Cir. 

1990), held:

F u r t h e r ,  t h e  p u r p o s e  b e h i n d  t h e  F L S A  is to e s t a b l i s h  a 
n a t i o n a l  f l o o r  u n d e r  w h i c h  w a g e  p r o t e c t i o n s  c a n n o t  drop, 
n o t  t o  e s t a b l i s h  a b s o l u t e  u n i f o r m i t y  in m i n i m u m  w a g e  and 
o v e r t i m e  s t a n d a r d s  n a t i o n w i d e  a t  l e v e l s  e s t a b l i s h e d  in 
t h e  FLSA.

Id. a t  1425. Thus, s t a t e s  are free to  m a k e  t h e i r  w a g e  and h o u r  

s t a t u t e s  m o r e  f a v o r a b l e  to the e m p l o y e e s  than the FLSA, but not 

l e s s  f a v o r a b l e .  T o  the e x t e n t  t h a t  the p r o p o n e n t s  of t h e s e  b i l l s  

s e e k  t o  e f f e c t  l e s s  r e s t r i c t i v e  w a g e  and h o u r  laws in A l a s k a  than 

t h e  s t a n d a r d s  s e t  b y  t h e  FLSA, th e y  a r e  a s k i n g  this L e g i s l a t u r e  to 

v i o l a t e  U n i t e d  S t a t e s  c o n g r e s s i o n a l  m a n d a t e s .
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B. U n d e r  A l a s k a  Law, tha A W H A  M u a t  N o t  C o n f l i o t  
w i t h  t h e  F L S A

T h e  A l a s k a  S u p r e m e  C o u r t  a d d r e s s e d  t h e  r e l a t i o n s h i p

b e t w e e n  the A l a s k a  W a g e  a n d  H o u r  A c t  a n d  the F L S A  in W e b s t e r  v.

B e c h t e l .  I n c . . 621 P . 2 d  8 9 0  (Alaska 1980). T h e  c o u r t  h e l d  t h a t

p r o v i s i o n s  w i t h i n  t h e  A l a s k a  W a g e  and H o u r  A c t  in c o n f l i c t  w i t h  t h e

m a n d a t e s  of the F a i r  L a b o r  S t a n d a r d s  A c t  are v o i d  as a m a t t e r  of

law. T h e  W e b s t e r  c o u r t  h e ld:

[A] s t a t e  s t a t u t e  is v o i d  t o  t h e  e x t e n t  t h a t  it a c t u a l l y  
c o n f l i c t s  w i t h  t h e  v a l i d  f e d e r a l  statute. A c o n f l i c t  
w i l l  b e  found . . . w h e r e  t h e  s t a t e  "l a w  s t a n d s  as an 
o b s t a c l e  to t h e  a c c o m p l i s h m e n t  a n d  e x e c u t i o n  o f  t h e  full 
p u r p o s e s  and o b j e c t i v e s  o f  C o n g r e s s . "

Id. a t  897. T h e  c o u r t  c o n c l u d e d :  "The F e d e r a l  F a i r  L a b o r

S t a n d a r d s  A c t  p r o v i d e s  a m i n i m u m  b a s e  and t h a t  s t a t e s  c a n  g i v e

g r e a t e r  b e n e f i t s  to t h e  w o r k e r s  of t h e i r  s t a t e . "  Id. a t  899

( e m p h a s i s  a d d e d ) . 1

III. T H E  P R O V I S I O N  I N  H B  115 A N D  SB 45 F O R  A T T O R N E Y  F E E S  
T O  P R E V A I L I N G  E M P L O Y E R S  A N D  P R O H I B I T I N G  A N  A W A R D  O F  
R E A S O N A B L E  A T T O R N E Y  F E E S  T O  E M P L O Y E E S  C O N F L I C T S  W I T H  
T H E  F L 8 A  A N D  IS V O I D

U n d e r  t h e  FLSA, a n  a w a r d  of a t t o r n e y  f e e s  t o  a p r e v a i l i r g  

e m p l o y e e  is m a n d a t o r y  a n d  t h e r e  is no c o r r e s p o n d i n g  p r o v i s i o n  for 

a n  a w a r d  to p r e v a i l i n g  e m p l o y e r s .  29 U.S.C. § 216(b). In F e g l e v  

v. H i g g i n s . 19 F. 3 d  1 1 2 6  (6th Cir. 1994), t h e  c o u r t  h e l d  t h a t  the

1 T h e  c o urt r e v i e w e d  t w o  o t h e r  s t a t e  c a s e s  in r e a c h i n g  t h i s  
h o l d i n g :  G l i c k  v. S t a t e . 162 Mont. 82, 509 P . 2d 1 (Mont. 1973),
cert, d e n i e d . 414 U.S. 856, 94 S. Ct. 158 (1973), a p p e a l  a f t e r  
r e m a n d . 165 Mont. 307, 528 P . 2d 686 (1974); a n d  S t a t e  v. C o m f o r t  
Cab. I n c . . 118 N.J. S u p e r .  162, 286 A . 2d 742 (1972).
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p u r p o s e  o f  a w a r d i n g  a t t o r n e y  f e e s  t o  p r e v a i l i n g  e m p l o y e e s  is "to 

i n s u r e  e f f e c t i v e  a c c e s s  to t h e  j u d i c i a l  p r o c e s s  . . . ." Id. at 

1134. A n  " a w a r d  o f  a t t o r n e y  f e e s  h e r e  'encou r a g e f s ]  t h e  

v i n d i c a t i o n  of c o n g r e s s i o n a l l y  i d e n t i f i e d  p o l i c i e s  a n d  r i g h t s . ' "  

Id. a t  11 3 5  (c i t i n g  U n i t e d  Slate. T i l e  & C o m p o s i t i o n  Roo f e r s .  D a m p  

& W a t e r p r o o f  W o r k e r s  Ass'n. L o c a l  307 v. G  & M  R o o f i n g  & S h e e t  

M e t a l  C o . . 732 F . 2 d  495, 501 (6th Cir. 1984)). T h e  p o s s i b i l i t y  of  

h a v i n g  t o  p a y  a t t o r n e y  fees f u r t h e r s  t h e  o b j e c t i v e s  o f  the F L S A  

b e c a u s e  it " e n c o u r a g e s  e m p l o y e r  a d h e r e n c e  t o  t h e  m a n d a t e s  o f  t h e  

F L S A  in t h e  f u t u r e . "  I d . 2

P r o v i d i n g  t h a t  e m p l o y e r s  c o u l d  b e  a w a r d e d  a t t o r n e y  fees 

w o u l d  n o t  f u r t h e r  t h e  p u r p o s e  o f  t h e  FLSA. Indeed, it w o u l d  

c o n f l i c t  w i t h  t h e  FLSA, b e c a u s e  it w o u l d  " c h ill" a n  e m p l o y e e ' s  

d e s i r e  t o  v i n d i c a t e  h i s  o r  h e r  s t a t u t o r y  rights. Thus, v a l i d  s u i t s  

a g a i n s t  t r a n s g r e s s i n g  e m p l o y e r s  w o u l d  n o t  b e  p u r s u e d  b e c a u s e  o f  t h e  

f e a r  of  p o t e n t i a l  l i a b i l i t y  for a t t o r n e y  fees.

IV. P R I V A T E  S E T T L E M E N T  A G R E E M E N T S  A R E  P R O H I B I T E D  B Y  T H E  F L S A

T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  in 1945 r u l e d  t h a t  

p r i v a t e  s e t t l e m e n t s  a r e  u n l a w f u l  u n d e r  t h e  FLSA. I n  B r o o k l y n  

S a v i n g s  B a n k  v. O ' N e i l . 324 U.S. 697, 65 S. Ct. 895 (1945), t h e  

C o u r t  v o i d e d  a p r i v a t e  e m p l o y e r / e m p l o y e e  s e t t l e m e n t  in w h i c h  

l i q u i d a t e d  d a m a g e s  h a d  b e e n  w a i v e d .  Id. at 714. A l l o w i n g  s u c h

2 M a n d a t o r y  a t t o r n e y  fees to e n s u r e  a c c e s s  t o  t h e  j u d i c i a l  
p r o c e s s  a n d  v i n d i c a t i o n  of c o n g r e s s i o n a l l y  i d e n t i f i e d  p o l i c y  a n d  
r i g h t s  w a s  r e c e n t l y  r e a f f i r m e d  on J a n u a r y  23, 1995, in M c K e n n o n  v. 
N a s h v i l l e  B a n n e r  P u b l i s h i n g  C o . . 1995 W L  20463 (U.S. Tenn.).
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p r i v a t e  a g r e e m e n t s  w o u l d  c o n f l i c t  w i t h  t h e  p r o t e c t i v e  p u r p o s e s  of 

t h e  F L SA:

T o  p e r m i t  a n  e m p l o y e r  to s e c u r e  a r e l e a s e  f r o m  t h e  w o r k e r  
w h o  n e e d s  h i s  w a g e s  p r o m p t l y  w i l l  t e n d  to n u l l i f y  the 
d e t e r r e n t  e f f e c t  w h i c h  C o n g r e s s  p l a i n l y  i n t e n d e d  t h a t  (29 
U . S . C .  § 216( b ) ]  s h o u l d  have.

Id. a t  7 0 9 - 7 1 0 .

T h i s  i s s u e  w a s  m o r e  r e c e n t l y  r e v i s i t e d  in L y n n 's Food 

S t o r e s ,  Inc. v. U n i t e d  S t a t e s . 679 F. 2 d  1 3 5 0  (11th Cir. 1982). In 

L y n n 1s F o o d  S t o r e s . the E l e v e n t h  C i r c u i t  h e l d  t h e r e  a r e  o n l y  t w o  

w a y s  t o  s e t t l e  w a g e  a n d  h o u r  c l a i m s  u n d e r  t h e  FLSA: 1) s u p e r v i s e d  

s e t t l e m e n t s  b y  t h e  D e p a r t m e n t  of Labor, a n d  2) c o u r t  s u p e r v i s e d  

s e t t l e m e n t s .  Id. a t  1352-53. T h i s  is b e c a u s e  e m p l o y e r s  h a v e  m o r e  

p o w e r  t h a n  e m p l o y e e s .  W i t h o u t  some k i n d  o f  s u p e r v i s e d  s e t t l e m e n t  

p r o v i s i o n ,  t h e r e  w i l l  b e  a h i g h e r  p o s s i b i l i t y  of e x t o r t i o n a t e  o r  

c o e r c e d  s e t t l e m e n t  a g r e e m e n t s .  Id.

T h e  L y n n ' s  Fo o d  S t o r e s  case p r o v i d e d  a m p l e  e v i d e n c e  of 

w h y  s e t t l e m e n t s  m u s t  be  s u p e r v i s e d .  T h e  e m p l o y e r  e n t e r e d  into 

p r i v a t e  s e t t l e m e n t s  w i t h  its e m p l o y e e s  p a y i n g  o n e - t e n t h  w h a t  was 

o wed. S o m e  e m p l o y e e s  s p o k e  n o  E n g l i s h  a n d  t h e y  w e r e  t o l d  b y  the 

e m p l o y e r  t h a t  t h e y  w e r e  e n t i t l e d  t o  n o t h i n g .  Id. a t  1354.

T h e  p r o h i b i t i o n  o n  p r i v a t e  s e t t l e m e n t  a g r e e m e n t s  u n d e r  

t h e  F L S A  w a s  d i s c u s s e d  m o s t  r e c e n t l y  b y  t h e  c o u r t  in W a l t o n  v. 

U n i t e d  C o n s u m e r s  Club. I n c . . 786 F.2d 303 (7th Cir. 1986). T h e r e  

t h e  c o u r t  r e a s o n e d  t h a t  p r i v a t e  s e t t l e m e n t s  a r e  p r o h i b i t e d  b e c a u s e  

t h e  F L S A  p r o h i b i t s  n e g o t i a t i n g  w a g e s  b e l o w  the f e d e r a l  minimum. 

T h e  c o u r t  t h e r e f o r e  c o n c l u d e d :

O n c e  t h e  [FLSA] m a k e s  it i m p o s s i b l e  t o  a g r e e  o n  the
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a m o u n t  o f  pay, it is n e c e s s a r y  t o  b a n  p r i v a t e  s e t t l e m e n t s  
of d i s p u t e s  a b o u t  pay. O t h e r w i s e  t h e  p a r t i e s *  a b i l i t y  t o  
s e t t l e  d i s p u t e s  w o u l d  a l l o w  t h e m  t o  e s t a b l i s h  s u b - m i n i m u m  
wages. C o u r t s  t h e r e f o r e  h a v e  r e f u s e d  to e n f o r c e  w h o l l y  
p r i v a t e  s e t t l e m e n t s .

I d . at 306.

T h e  p r o v i s i o n  in A l a s k a  l a w  for p r i v a t e  s e t t l e m e n t

a g r e e m e n t s  w o u l d  f r u s t r a t e  t h e  p u r p o s e s  o f  t h e  FLSA. It  w o u l d  g i v e  

e m p l o y e r s  t h e  p o w e r  t o  c o e r c e  s e t t l e m e n t  a g r e e m e n t s .  E m p l o y e e s  

w i t h  few r e s o u r c e s  w o u l d  be  at a d e c i d e d  d i s a d v a n t a g e .  T h u s ,  t h e  

p r o v i s i o n  in t h e  p r o p o s e d  l e g i s l a t i o n  for p r i v a t e  s e t t l e m e n t

a g r e e m e n t s  is at o d d s  w i t h  t h e  F L S A  a n d  t h e r e f o r e  is v o i d .  W h a t ' s  

more, if A l a s k a  e m p l o y e r s  r e l y  o n  a p r i v a t e  s e t t l e m e n t  p r o v i s i o n ,  

t h e y  m a y  find t h e m s e l v e s  e x p o s e d  to  f u r t h e r  l i a b i l i t y  u n d e r  t h e

F L S A  w h e n  the e m p l o y e e  b r i n g s  s u i t  to v o i d  t h e  s e t t l e m e n t  a g r e e m e n t

u n d e r  the h o l d i n g s  o f  L y n n’s F o o d  S t o r e s  a n d  W a l t o n . F r o m  t h e  

e m p l o y e r s '  p e r s p e c t i v e ,  it w o u l d  m a k e  s e n s e  to h a v e  t h e  s e t t l e m e n t  

s u p e r v i s e d  f r o m  t h e  b e g i n n i n g .

V. C O N C L U S I O N

T h e  A l a s k a  W a g e  a n d  H o u r  A c t  h a s  b e e n  in e x i s t e n c e  s i n c e  

1959. It is b a s e d  o n  the F a i r  L a b o r  S t a n d a r d s  Ac t .  It  g i v e s  

g r e a t e r  r i g h t s  t o  e m p l o y e e s  t h a n  t h e  F a i r  L a b o r  S t a n d a r d s  A c t  

b e c a u s e  of t h e  a b u s e s  t h a t  w e r e  w e l l - k n o w n  at  the t i m e  o f  s t a t e h o o d  

t h a t  o c c u r r e d  h e r e  in A l a ska. I n  1959, t h e r e  w a s  .cuse f o r  a n y

e m p l o y e r  not t o  f o l l o w  the m a n d a t e s  of t h e  F a i r  L a b o r  S t a n d a r d s  

Act, and now, in 1995, t h e r e  is n o  e x c u s e  for any e m p l o y e r  n o t  to  

f o l l o w  the m a n d a t e s  o f  the W a g e  a n d  H o u r  Act.
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T h e  e n a c t m e n t  o f  t h i s  p r o p o s e d  l e g i s l a t i o n  w i l l  e n c o u r a g e  

e m p l o y e r s  t o  v i o l a t e  t h e  W a g e  a n d  H o u r  A c t  in o r d e r  to g e t  a 

c o m p e t i t i v e  a d v a n t a g e  a g a i n s t  t h o s e  e m p l o y e r s  who a r e  c o m p l y i n g  

w i t h  t h e  m a n d a t e s  o f  t h e  A c t  a n d  t r e a t i n g  t h e i r  e m p l o y e e s  w i t h  

d i g n i t y  a n d  r e s p e c t .  F o r  t h o s e  e m p l o y e r s  w h o  d o  n o t  f o l l o w  the 

Act, t h e y  w i l l  g a i n  a c o m p e t i t i v e  a d v a n t a g e  b y  u s i n g  as c a p i t a l  the 

w a g e s  n o t  p a i d  u n t i l  s u c h  t i m e  as t h e y  a r e  c a u g h t .  H o d g s o n  v . 

W h e a t o n  G l a s s  C o . . 4 4 6  F . 2 d  527, 535 (3rd Cir. 1971); M a r t i n  v. 

T a n g o ' s  R e s t a u r a n t .  I n c . . 969 F . 2 d  1319, 1324 (1st Cir. 1992).

T h e r e  is a m p l e  c a s e  a u t h o r i t y  w h i c h  i n d i c a t e  t h a t  t h e s e  

b i l l s  p r o p o s e d  b y  t h e  L e g i s l a t u r e  are c o n t r a r y  t o  t h e  m a n d a t e s  of 

t h e  F a i r  L a b o r  S t a n d a r d s  A c t  a n d  w i l l  b e  d e e m e d  v o i d  a s  a m a t t e r  of 

law.
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1
FAIR LABOR STANDARDS ACT OF 1938, AS AMENDED

(29 U.S.C. 201, et scq.)

To p rov ide fo r  the estab lishm ent o f  fa ir  labo r standards in 
em p loym ents in and a ffec ting  in te rsta te  commerce, and 
fo r o th e r purposes.

Be it enacted by the Senate and House o f  Representatives o f  
the U n ited  States o f  America, in  Congress assem bled , That 
this A ct may be cited as the " F a i r  Lab o r S tandards Act o f  
1938 .”Finding and Declaration of Policy

S e c . 2. (a ) The Congress hereby finds that the ex is­
tence, in industries engaged in commerce o r  in the p ro ­
duction o f  goods fo r  commerce, o f  labo r conditions 
detrim enta l to the maintenance o f  the m inimum standard 
o f liv ing  necessary fo r  hea lth , effic iency, and genera l 
'.veil-being o f  w orke rs ( 1) causes commerce and the chan­
nels and instrum enta lities o f  commerce to  be used to 
spread and perpetuate such lab o r conditions am ong the 
w orke rs o f  the severa l States; (2 ) burdens commerce and 
the fre e  flow  o f  goods in comm erce; (3 ) constitutes an un­
fa ir method o f  competition in commerce; (4 ) leads to labo r 
disputes burdening and obstructing  commerce and the 
free flow  o f  goods in comm erce; and (5 ) in te rfe res with 
the o rd e r ly  and fa ir m a rke ting  o f  goods in commerce. The 
Congress further finds that the employment ofpersons 
in domestic service in households affects commerce.

(b) I t  is hereby dec la red to be the policy o f  this Act, 
through the exercise by C ong ress o f  its pow er to regu la te  
commerce am ong the severa l S ta tes and w ith fo re ign na­
tions, to  co rrec t and as rap id ly  as practicab le to e lim inate 
the cond itions above re fe r re d  to in such industries 
w ithout substantia lly  cu rta ilin g  em p loym ent o r  earn ing  
pow er.2

Definitions
S e c . 3 . A s used in this A c t—
(a ) “ P e rs o n "  means an individual, partnersh ip , associa­

tion, co rpo ra tion , business tru s t, lega l rep resen ta tive , o r 
any o rgan ized  g  oup o f  persons.

(b ) “ C om m erce " means trad e , comm erce, t ra n s ­
po rta tion , transm ission , o r  communication am ong the 
severa l S ta te s  o r  between any S ta te  and any place ou t­
side th e re o f.3

(c) " S ta te ”  means any S ta te  o f  the United S ta tes o r  the

1 As amended hy i>eotlon 2 of the Fair tabor Standards Amcndmort» of 1949.

D is tric t o f  Columbia o r  any T e rr ito ry  o r  possession o f  the 
United S tates .

(d ) “ E m p lo y e r”  includes any person acting d irec tly  o r  
ind irec tly  in the in te rest o f  an em p loye r in re la tion  to an 
em p loyee and includes a public agency,4 but does not 
include any labo r organ ization (o th e r i ban when acting 
as an em p loyer) o r  anyone acting in the capacity o f  o ffice r 
o r  agen t o f  such labor organization .

(eXV Except as provided in paragraphs (2), (3), and(4), the term “ emp loyee”  means any individual employed 
by an employer.

(2) In the case o f an individual employed by a public 
ageticy, such term means—

(A) any individual employed by the Gov­
ernment o f the United States—

(i) as a civilian in the military departments (as 
defined in section 102 o f title 5, United States 
Code),

(ii) in any executive agency (as defined in section 
105 o f such title),

(iii) in any unit f  the legislative or judicial 
branch o f the Government which has positions in 
the competitive service,

(iv) in a nonappropriated fund instrumentality 
under the jurisdiction o f the Armed Forces, or

(v) in the Library o f Congress;
(B) any individual employed by the United States 

Postal Service or the Postal Rate Commission; and
(C) any individual employed by a State, political 

subdivision o f a State, or an interstate governmental 
agency, other than such an individual—

(i) who is not subject to the civil service laws o f  
the State, political subdivision, or agency which 
employs him; and

(ii) who—
(I) holds a public elective office o f that Slate, 

political subdivision, or agency,
(ID is selected by the holder o f such an office to 

be a member o f his personal staff,
(IP) is appointed by such an officeholder to 

serve on a policymaking level,
(IV) is an immediate adviser to such an of­

ficeholder with respect to the constitutional or 
legal powers o f his office, or

1 As amended by section M  of tin* Fair l«ib..r Standards Amendments o|
♦ Public agencies Were specifically excluded from the AdV on vertigo until the Fair Laln»r 

Standards Amendments of I'.MWi. when Congress extended coverage to "employees of a State 
or n political sulaiiYisiun thereof, employed (1 > in n hospital, institution, or school referred to m 
the la.it sentence nf subsection (r)nf this section, nr j ’dl in the ojH-nition of a I ail Wily nr carrier 
referred to in .such sentence * * *"
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(V)4a Is an employee in the legislative branch 
or legislative body of that State, political sub­
division, or agency and is not employed by the 
legislative library of such State, political sub­
division, or agency.

(3) For purposes o f subsection (u), such term does not 
include any individual employed by an employer engag­
ed in agriculture i f  such individual is the parent, 
spouse, child, or other member o f the employer’s im­
mediate family.5

(4)5a (A) The term “employee” does not include any 
individual who volunteers to perform services for a 
public agency which is a State, a political subdivision 
of a State, or an interstate government agency, if—

(i) the individual receives no compensation or is 
paid expenses, reasonable benefits, or a nominal 
fee to perform the services for which the in­
dividual volunteered; and

(ii) such services are not the same type of ser­
vices which the individual is employed to perform 
for such public agency.
(B) An employee of a public agency which is a 

State, political subdivision of a State, or an in­
terstate governmental agency may volunteer to per­
form services for any other State, political subdivi­
sion, or interstate governmental agency, including a 
State, political subdivision or agency with which the 
employing State, political subdivision, or agency 
has a mutual aid agreement.
( f) “ A g ricu ltu re ”  includes fa rm ing in a ll its branches and 

among o th e r things includes the cultivation and tillage o f 
the soil, dairying, the production, cultivation , grow ing, and 
harvesting o f  any agricu ltu ra l o r horticu ltu ra l commodities 
(including commodities defined as ag ricu ltu ra l com­
modities in section 15(g) o f  the A gricu ltu ra l Marketing 
Act, as amended), the ra ising o f  livestock, bees, fu r- 
I tearing anim als, o r pou ltry , and any practices (including 
any fo re s try  o r  lumbering operations) perfo rm ed by a 
fa rm er o r  on a fa rm  as an incident to o r  in conjunction with 
such fa rm ing  operations, including preparation fo r 
market, de live ry  to  storage o r  to m arke t o r  to ca rrie rs fo r 
transporta tion to m arket.

(g ) "E m p lo y ”  includes to su ffe r o r  perm it to work .

" A? added by sit I ion f► of tho Fair Labor Standards Amendments of 11*85, effective April 
15 19Kfi„
' Similar language w;i> added t<» the Aet hy the Fair Labor Standards Amendment*of 19#J. 

Tho.i* umt iidimmU also excluded from the definition of employee "any individual who is 
employed by all emp'oyer engaged in agriculture if such individual (A) is employed as a hand 
harvest laborer and is paid on a piece rate basis in an operation which has been. and is 
custonunly and generally recognized as having been, paid on a piece rate basis in the region of 
employment. (If) commutes daily from his jicrmanenl residence to the farm on which he is so
* rr.pb. cd and ((') has been employed in agriculture less than thirteen weeks during the 
i receding calendar year. These individuals are now included.

A addl'd by Hi-etion 5(a) '»f the Fair l*ai>or Standards Amendments of 1985, effective 
April 15. 19*5

(h) " In d u s try "  means a trade, business, industry , or 
other activity, or branch or group thereof, in which in­
dividuals are  gain fu lly  employed.

(i) “ G oods" means goods (including ships and marine 
equipment), wares, products, commodities, merchandise, 
o r artic les o r subjects o f  commerce o f any character, o r 
any p a rt o r  ingredient thereof, but does not include goods 
a fte r the ir delivery into the actual physical possession o f 
the u ltim ate consumer the reo f other than a  producer, 
m anufactu rer, o r  p rocessor thereof.
( j) “ Produced”  means produced, manufactured, mined, 
handled, o r in any o the r m anner worked on in any S tate ; 
and fo r the purposes o f  this Act an employee shall be 
deemed to  have been engaged in the production o f  goods i f  
such employee was employed in producing, m anufactu r­
ing, mining, handling, transporting , o r in any o the r m an­
ne r w ork ing on such goods, o r in any closely re la ted p ro ­
cess o r occupation directly essential to the production 
thereo f, in any State.®

Oc) “ S a le " o r “ se ll”  includes any sale, exchange, contract 
to sell, consignment fo r sale, shipment fo r  sale, o r o the r 

disposition.
0 ) “ Oppressive child labo r”  means a condition o f  employ­

m ent under which (1) any employee under the age o f  six­
teen years is employed by an emp loyer (o ther than a 
pa ren t o r  a person standing in place o f  a parent employing 
his own child o r  a child in his custody under the age o f  six­
teen years in an occupation o ther than m anufacturing o r 
m ining o r  an occupation found by the Secre ta ry  o f  L ab o r 
to  be pa rticu la rly  hazardous fo r the employment o f  
children between the ages o f  sixteen and eighteen years o r 
detrim enta l to the ir health o r  well-being) in any occupa­
tion ,7 o r (2) any employee between the ages o f  sixteen and 
eighteen years is employed by an emp loyer in any occupa­
tion which the Sec re ta ry  o f Labo r8 shall find and by o rd e r 
declare to be pa rticu la rly  hazardous fo r  the employment o f 
children between such ages o r  detrim ental to the ir health 
o r  well-being; but oppressive child labor shall no t be deem ­
ed to exist by v irtue o f  the employment in any occupation 
o f  any person with respect to whom the em p loyer shall 
have on file an unexpired certificate issued and held pu r­
suant to regu lations o f  the Sec re ta ry  o f Labo r9 certify ing 
that such person is above the oppressive child labor age, 
The Sec re ta ry  o f  L a b o r10 shall provide by regu lation o r  by 
o rd e r that the employment o f employees between the ages 
o f  fou rteen and sixteen years in occupations o the r than

• As amended by section 3(b) of the Fair Labor Standards Amendments of 1949.
7 As amended by section 3(c) of the Fair Labor Standards Amendments of 1949.
• Reorganization Finn No. 2 of I94G provided thnt the functions of the Children's Bureau 

and of the Chief of the Children’s Bureau under the Act as originally enacted be transferred to 
the Secretary of Labor.

• Ibid.
»• Ibid.
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m anufacturing and m ining shall not be deemed to con­
stitute oppressive child labor i f  and to the extent that the 
Secre ta ry  o f  L a b o r11 determ ines tha t such employm ent is 
confined to periods which will not in te rfe re  with their 
schooling and to conditions which will not in te rfe re  with 
the ir health and well-being.(m) ‘ W age ”  paid to any employee includes the 
reasonable cost, as determ ined by the Sec re ta ry  o f 
L ab o r,12 to the em p loyer o f  fu rn ish ing such employee with 
board, lodging, o r  o the r facilities, i f  such board, lodging, o r 
o the r facilities a re  custom arily furnished by such emp loyer 
to his employees: Provided, That the cost of board, lodg­ing or other facilities shall not be included as a part of the wage paid to any employee to the extent it is exclud­ed therefrom under the terms of a bona fide collective- bargaining agreement applicable to the particular employee: Provided further, That the Secretary is authorized to determine the fair value of such board, lodging, or other facilities for defined classes of employees and in defined areas, based on average cost to the employer or to groups of employers similarly situated, or average value to groups of employees, or other appropriate measures of fair value. Such evalua­tions, where applicable and pertinent, shall be used in lieu of actual measure of cost in determining the wage paid to any employee. I n  determ ining the wage o f  a  tipped 
employee, the amount p a id  such employee by his employer 
sh a ll be deemed to be increased on account o f  tips by an  
amount determ ined by the employer, but not by an  amount 
in excess of (1) 45 percent of the applicable minimum 
wage rate during the year beginning April 1,1990, and
(2) 50 percent of the applicable wage rate after March 
31, 1991,Uaexcept that the am ount o f  the increase on ac­
count o f  tips determ ined by the employer m ay not exceed the 
va lue o f  tips ac tua lly  received by the employee. The previous 
sentence sha ll not app ly  w ith respect to any tipped employee 
unless (1 ) such employee has been in fo rm ed by the employer 
o f  the p rov is ions o f  th is subsection, and (2) a l l  tips received 
by such employee have been reta ined by the employee, except 
that this subsecticm sha ll not be comstrued to p roh ib it the 
pooling o f  tips among employees who custom arily  and  
re g u la r ly  receive tips.

(n ) “ R esa le ”  shall no t include the sale o f  goods to  be used 
in residentia l o r fa rm  building construction, repa ir, o r  
maintenance: Provided , T hat the sale is recognized as a 
bona fide re ta il sale in the industry.13

« Ihiti.it As amended by Reorganization f'lnn No ti of iu!>0, set out under section 4(a).
As amended by section 5 of tbe Fair Labor Standards Amendments of 1989, effective 

April I, 1990. Prior lo April I, 1990. the percentage amount was 40.
11 M Section .'{(ill of the Fair l*al>or Standards Amendments of 1949. (The original language

of section 3(o) wan restored by the Fair Labor Standards Amendments of I9fi0.)

(o ) H ou rs w orked .—In  determ ining fo r  the purposes o f  
sections 6 and 7 the hours fo r  which an employee is 
employed, there shall be excluded any time spent in chang­
ing clothes o r  washing a t the beginning o r  end o f  each 
workday which was excluded from  measured w ork ing time 
during the week involved by the express te rm s o f  o r by 
custom o r  practice under a bona fide collective-bargaining 
agreem ent applicable to the particu la r employee.1,1(p) “ American vessel”  includes any vessel which is documented or numbered under the laws of the United States.(q) “ Secretary”  means the Secretary of Labor.(r)(l) “ Enterprise”  means the related activities per­formed (either through unified operation or common control)by any person or persons for a common business purpose, and includes all such activities whether per­formed in one or more establishments or by one or more corporate or other organizational units including departments of an establishment operated through leas­ing arrangements, but shall not include the related ac­tivities performed for such enterprise by an indepen­dent contractor. Within the meaning of this subsection, a retail or service establishment which is under in­dependent ownership shall not be deemed to be so operated or controlled as to be other than a separate and distinct enterprise by reason of any arrangement, which includes, but is not necessarily limited to, an agreement,

(A) that it will sell, or sell only, certain goods specified by a particular manufacturer, distributor, or advertiser, or
(B) that it will join with other such establishments in the same industry for the purpose of collective pur­chasing, or
(C) that it will have the exclusive right to sell the goods or use the brand name of a manufacturer, distributor, or advertiser within a specified area, or by reason of the fact that it occupies premises leased to it by a person who also leases premises to other retail or service establishments.

(2) For purposes of paragraph (1), the activities p e r­
form ed by any person o r  persons—

(A ) in  connection w ith the operation  o f  a  hospital, an  
institu tion  p r im a r i ly  engaged in  the care o f  the sick, the 
aged, the m en ta lly  i l l  o r  defective who reside on the 
prem ises o f  such institution , a school f o r  m enta lly o r  
p h y s ic a lly  hand icapped  o r  g ifte d  c h ild re n , a 
preschool, ̂ elementary o r  secondary school, o r  an  in ­
s titu tion  o f  h igher education (regard less o f  whether o r  not

'* "A |ir«'*ch<«ir was pililvd hy till- Kdu<‘atiori Arm-mlmi'nls of I*.172.
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such hospital, institu tion , o r  school is  operated f o r  p ro fit 
o r  not fo>' p ro fit), o r

(B ) in  connection w ith the operation o f  a  street, subur­
ban o r  in te ru rb an  electric ra ilw ay , o r  local tro lley  r<r 
motorfnis c a rr ie r , i f  the rates and services o f  such 
ra i lw a y  o r  c a r r ie r  a re  subject to regidation by a  state o r  
loca l agency (regard less o f  whether o r  not such ra ilw a y  o r  
c a r r ie r  is  public o r  p riva te  o r  operated f o r  p ro fit o r  not 
f o r  p ro fit, or

(C) in connection with the activities o f a public 
agency, sha ll be deemed to be activities perform ed for' a 
business purpose.
(s)( 1) ‘‘Enterprise engaged in commerce or in the pro­

duction of goods for commerce" means an enterprise 
that—

(A)(i) has employees engaged in commerce or in 
the production of goods for commerce, or that has 
employees handling, selling, or otherwise working 
on goods or materials that have been moved in or 
produced for commerce by any person; and

(ii) is an enterprise whose annual gross volume of 
sales made or business done is not less than 
$500,000 (exclusive of excise taxes at the retail level 
that are separately stated);16

(B) is engaged In the operation of a hospital, an in­
stitution primarily engaged in the care of the sick, 
the aged, or the mentally ill or defective who reside 
on the premises of such institution, a school for 
mentally or physically handicapped or gifted 
children, a preschool, elementary or secondary 
school, or an institution of higher education 
(regardless of whether or not such hospital, institu­
tion, or school is public or private or operated for 
profit or not for profit); or

(C) is an activity of a public agency.
(2) Any establishment that has as its only regular 

employees the owner thereof or the parent, spouse, 
child, or other member of the immediate family of such 
owner shall not be considered to be an enterprise 
engaged in commerce or in the production of goods 
for commerce or a part of such an enterprise. The 
sales of such an establishment shall not be included 
for the purpose of determining the annual gross 
volume of sales of any enterprise for the purpose of 
this subsection.

' As amviirtiil by section 3(a) *»f the Fair Laltur Standards Amendments of 1989. Prior to 
April I. 1990. the dollar volum* teat for enterprise coverage (except in the ease of an enter* 
; r.*e comprised exclusively of one or more retail or service establishments; or one engaged in 
c ^ruction or reconstruction; or one engager! in laundering, cleaning, or repairing clothing 
r fabrics; or one descrik'd in section 3(s)( I )(B) or (C)) was $2£0,000. For retail enterprises. 

The dollar volume test was $362,500. There was no dollar volume test for the other enter* prses.

( I ) "Tipped, employee”  means any employee engaged in  an  
occupation in  which he custom arily  and. re g u la r ly  receives 
more than $30 a  month in  tip s .17

iu ) "M an -day ”  means any day du ring  which an  employee 
perfo rm s any ag ric u ltu ra l labo r f o r  not less than one hour.

(v) "E lem en ta ry  school"  means a  day o r  res iden tia l 
school which provides elementary education, as determ ined 
under State law.

(w ) "Secondary school ”  means a  day o r  res iden tia l school 
which provides secondary education, as determ ined under 
Sta te  law.

(x) “Public agency” means the Government o f the 
United States; the government o f a State or political 
subdivision thereof; any agency o f the United States (in­
cluding the United States Postal Service and Postal 
Rate Commission), a State, or a political subdivision o f  
a State, or any interstate governmental agency.

Administration18
S e c . 4. (a ) There is hereby created in the Departm ent o f  

Lab o r a W age and H ou r Division which shall be under the 
direction o f  an Adm in istra tor, to  be known as the Ad­
m in istra to r o f the W age and H ou r Division (in this Act 
re fe rred  to as the “ A dm in istra to r” ). The Adm in istra tor 
shall be appointed by the President, by and with the advice 
and consent o f  the Senate, and shall receive compensation
a t the ra te  o f  $ ______ 19 a year.

Excerpts From Reorganization Plan No. 6 o f 1950, 
64 S ta t 1263 

"E xcep t as otherw ise provided [with respect to hear­
ing exam iners], there a re  hereby tran s fe rred  to the 
Secretary' o f L ab o r a ll functions o f a ll o the r o ffice rs o f  
the Departm ent o f  Labo r and a ll functions o f  all agencies 
and employees o f  such Departm ent * * *. The Sec re ta ry  
o f  L ab o r may from  time to time make such provisions as 
he shall deem app ropria te authorizing the perfo rm ance 
by any o the r o ffice r, o r by any agency o r  employee, o f  
the D epartm ent o f  Lab o r o f  any function o f  the 
Secretary , including any function trans fe rred  to the 
Secre ta ry  by the provisions o f  this reorganization p lan ."
(b) The Sec re ta ry  o f  L ab o r20 may, subject to the civil se r­

vice laws, appoint such employees as he deems necessary 
to ca rry  ou t his functions and duties under this Act and 
shall fix  their compensation in accordance with the

*T As amended by section r,(n) of the Fair Labor Standards Amendment* of 1977, effective 
January 1, 1978. Prior to January 1. 1978. the dollar amount was $20.

«• Heading revised *o reflect changes made by Reorganization Plan No. li of 1950.
»» Pur5u.1nf.to ft U.;\< , 5316, the Administrator of the Wage nnd Hour Division is classified 

under Le' ol V of the Executive Schedule, for which the nr nual rate of basic pay is determined 
Under 2 U.S.C. Chapter I I ,  as adjusted by 5 U.S.C. 5318.

JU As amended by section 404 of Reorganization Pltn No. II of 1939 (53 Stat. 1436) nnd by 
Reorganization Plan No. 6 of 1959(64 Slat.1263).
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Classification Act o f  1 9 4 9 21 as amended. The S ec re ta ry22 
may establish and utilize such regional, local, o r  o ther 
agencies, and utilize such vo lun ta ry  and uncompensated 
services, as may from  tim e to  time be needed. A ttorneys 
appointed under this section m ay appear fo r  and represent 
the Sec re ta ry23 in any litigation , but a ll such litigation shall 
be subject to the direction and contro l o f  the A tto rney 
Genera l. In  the appointment, selection, classification, and 
prom otion o f  o ffice rs and employees o f the S ec re ta ry ,24 no 
political test o r  qualification shall be perm itted o r  given 
consideration, but a ll such appointments and prom otions 
shall be given and made on the basis o f m erit and efficien­
cy.

(c) The principal o ffice o f  the S ec re ta ry26 shall be in the 
D istric t o f  Columbia, but he o r his duly authorized 
representative may exercise any o r a ll o f his powers in any 
place.

(d y i/T h e  S ec re ta ry26 shall subm it annually in January  a 
rep o rt to  the Congress covering his activities fo r the 
preceding yea r and including such in form ation , data, and 
recommendations fo r  fu rth e r legislation in connection with 
the m atte rs covered by this A ct as he may find advisable. 
Such rep o rt shall contain an evaluation and appraisa l by 
the Secre ta ry  o f  the m inimum wages and overtime 
coverage established by this Act, together with his recom ­
mendations to the Congress. In  making such evaluation 
and appraisa l, the S ec re ta ry  shall take into consideration 
any changes which may have occurred in the cost o f  living 
and in productivity and the level o f  wages in m anufactur­
ing, the ability o f  emp loyers to  absorb wage increases, and 
such o th e r factors as he m ay deem pertinent.27 Such 
report shall also include a summary o f the special cer­
tificates issued under section 14(b).

(2) The Secretary shall conduct studies on the 
justification or lack thereof for each o f the special ex­
emptions set forth in section 13 o f this Act, and the ex- 
tent to which such exemptions apply to employees o f 
establishments described in subsection (g) o f such sec­
tion and the economic effects o f the application o f such 
exemptions to such employees. The Secretary shall sub­
mit a report o f  his findings and recommendations to the 
Congress with respect to the studies conducted under 
this paragraph not later than January 1, 1976.

*' As amended by section 1104 of the Act of October 2d. 194'J (lid Stat. 972). 
u Sec footnote 20.” Ibid.
•* Ibid.

As amended by Reorganization Plun No. 6 of |yhO.
»• Ibid.

Section 2 of the Fair Libor Standard* Amendment* of l'jw

(3) The Secretary shall conduct a continuing study on 
means to prevent curtailment o f employment oppor­
tunities for manpower groups which have had 
historically high incidences o f unemployment (such as 
disadvantaged minorities, youth, elderly, and such 
other groups as the Secretary may designate). The first 
report o f the results o f such study shall be transmitted 
to the Congress not later than one year after the effec­
tive date o f the Fair Labor Standards Amendments o f 
1974. Subsequent reports on such study shall be 
transmitted to the Congress at two-year intervals after 
such effective date. Each such report shall include sug­
gestions respecting the Secretary’s authority under sec­
tion 14 o f this Act.(c) Whenever the Secretary has reason to believe that in any industry under this Act the competition of foreign producers in United States markets or in markets abroad, or both, has resulted, or is likely to result, in increased unemployment in the United States, he shall undertake an investigation to gain full informa­tion with respect to the matter. If he determines such increased unemployment has in fact resulted, or is in fact likely to result, from such competition, he shall make a full and complete report of his findings and determinations to the President and to the Congress: 
Provided, That he may also include in such report infor­mation on the increased employment resulting from ad­ditional exports in any industry under this Act as he may determine to be pertinent to such report.

(f) The Secretary is authorised to enter into an agree­
ment with the Librarian o f Congress with respect to in­
dividuals employed in the Library o f Congress lo pro­
vide for the carrying out o f the Secretary’s functions 
under this Act with respect to such individuals. Not­
withstanding any other provision o f this Act. or any 
other law, the C ivil Service C om m ission28 is 
authorized to administer the provisions o f this Act with 
respect to any individual employed by the United States 
(other than an individual employed in the Library of 
Congress, United States Postal Service, Postal Rate 
Commission, or the Tennessee Valley Authority). 
Nothing in this subsection shall be construed to affect 
the right o f an employee to bring an action for unpaid 
minimum wages, or unpaid overtime compensation, and 
liquidated damages under section 16(b) o f this .let.

11 The Civil Service Commission wait renamed the Office ol I'er^oniicl Management *•« 
Reorganization Plan No 2 of 1978(92 Stat .'!78U).
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SEC . 5 .20 (a ) The Sec re ta ry  o f  L a ix ir30 shall as soon as 
practicable appoint a special industry comm ittee to recom ­
mend the m inimum ra te  o r ra tes o f  wages to be paid under 
section 6 to employees in American Samoa31 engaged in 
commerce o r  in the production o f  goods fo r  commerce or 
employed in any enterprise engaged in commerce or in 
the production of goods for commerce, o r the 
Secre ta ry32 m ay appoint separate industry comm ittees to 
recommend the m inimum ra te  o r ra te s o f  wages to be paid 
under section a to employees therein engaged in commerce 
o r  in the production o f  goods fo r  commerce or employed in 
any enterprise engaged in commerce or in the produc­
tion of goods for commerce in particu la r industries. An 
industry comm ittee appointed under this subsection shall 
be composed o f  residents o f American Samoa where the 
employees with respect to whom such comm ittee was ap­
pointed a re  employed and residents o f  the United States 
outside o f  American Samoa. In  determ in ing the m inimum 
rate o r ra tes o f  wages to be paid, and in determ ining 
classifications, such industry comm ittees33 shall be subject 
to the provisions o f  section 8.

(b) An industry comm ittee shall be appointed by the 
S ec re ta ry34 w ithout any regard  to any o the r provisions o f 
law  rega rd ing  the appointm ent and compensation o f 
employees o f  the United States. I t  shall include a number 
o f disinterested persons representing the public, one o f  
whom the S ec re ta ry30 shall designate as chairman, a  like 
number o f  persons representing employees in the industry, 
and a like number representing employers in the industry. 
In the appointment o f  the persons representing each 
group, the S ec re ta ry30 shall give due rega rd  to the 
geographical regions in which the industry is carried on.

(c) Two-thirds o f the members o f  ar. industry comm ittee 
shall constitute a quorum , and the decision o f  the comm it­
tee shall requ ire a vote o f  not less than a m a jo rity  o f a ll its 
members. Members o f  an industry comm ittee shall receive 
as compensation fo r their services a reasonable pe r diem, 
which the S ec re ta ry37 shall by ru les and regu lations

Special Industiy Committees for American Samoa

I Sfct.«>n 5 us amende*! by section 3(c) of the Act of June 20,11)40 (54 Stat. 615): by section 
f> ..f t'r v Fair Labor Standards Amrndmentsof 1949; by section 1 of the Fair Labor Standards 
Amendments of 1961; by section f> of the Fair Lanor Standards Amendments of 1974; by sec- 
it n 4(a» of the Fair Lal«>r Standards Amendments of 1989; and as further amended as noted, 
rorsigrv-h* |b), (c), and (d), (except for the substitution of "Secretary” for "Administrator”) 
n id ut !fi the oritdnnl Act

*' See f.Kitnote 25.II As amended by section 4(a)(1) of the Fair Labor Standards Amendments of 1989. Prior to 
November 17, 1989, special industry committee procedures also applied to Puerto Kico nnd 
the Virjrm Islands, until such time as the mainland minimum wage level was reached.

n See bv •rude 25.
” As amended by section 5(a) of tbe Fair Labor Standards Amendments of 1955.
“ See fMilnote ‘25.
’»Ibid
>4 Ibid
"  Ibid.

prescribe, fo r  each day actua lly spent in the w ork o f  the 
committee, and shall in addition be reimbursed fo r  their 
necessary trave ling  and o th e r expenses. The S ec re ta ry38 
sh a ll fu rn is h  the  c om m itte e  w ith  ad equa te  le g a l, 
stenographic, clerical, and o th e r assistance, and shall by 
ru les and regu lations prescribe the procedure to be fo llow ­
ed by the comm ittee.

(d) The S ec re ta ry30 shall subm it to an industry comm it­
tee from  time to  time such data as he may have available 
on the m atte rs re fe rred  to it, and shall cause to be brought 
before it in connection with such m atte rs any witnesses 
whom he deems m ateria l. An industry comm ittee may 
summon o th e r witnesses o r  call upon the Sec re ta ry40 to 
furn ish additional in form ation to aid it in its deliberations.
Minimum W ages

S e c . 6. (a ) E ve ry  em p loyer shall pay to each o f  his 
employees who in any workweek is engaged in commerce 
o r  in the production o f  goods fo r  commerce, o r  is employed 
in  an enterp rise engaged in  commerce o r  in  the production 
o f  goods f o r  commerce, wages a t the fo llow ing  rates:

(1) except as otherwise provided in this section, not 
less than $3.35 an hour during the period ending March 
31, 1990, not less than $3.80 an hour during the year 
beginning April 1,1990, and not less than $4.25 an hour 
after March 31, 1991r11

(2 ) i f  such employee is a home w o rke r in Pue rto  Rico o r 
the V irg in  Is lands, no t less than the minimum piece ra te  
prescribed by regu lation o r  o rd e r; o r , i f  no such minimum 
piece ra te  is in e ffect, any piece ra te  adopted by such 
em p loyer which shall yie ld , to the p roportion  o r  class o f 
employees prescribed by regu lation o r  o rder, not less than 
the applicable m inimum hou rly  wage rate . Such minimum 
piece rates o r em p loyer piece ra tes shall be commensurate 
with, and shall be paid in lieu o f, the m inimum hou rly  wage 
ra te  applicable under the provisions o f  this section. The 
Secre ta ry  o f  L ab o r,42 o r his authorized representative, 
shall have pow er to make such regu lations o r  o rde rs as a re  
necessary o r app ropria te to c a rry  out any o f  the provisions 
o f  this parag raph , including the power w ithout lim iting the 
genera lity  o f  the foregoing, to  define any operation o r  oc­
cupation which is pe rfo rm ed  by such home w ork  
employees in Pue rto  Rico o r  the V irg in Islands; to 
establish m inimum piece ra tes fo r  any operation o r occupa­
tion so defined; to  prescribe the method and procedure fo r 
ascertaining and p rom ulgating m inimum piece ra tes ; to 
prescribe standards fo r  em p loyer piece rates, including the

Ibid.
■' Ibid,

Ibid.
41 As amended by aecilon '2 of the Fair Labor Stnndnrd* Amendment!! of 11)89.
41 Set* footnote 25.
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proportion o r  class o f  employees who shall receive not less 
than the m inimum hou rly  wage rate ; to define the term  
‘ ‘home w o rke r” ; and to prescribe the conditions under 
which em p loyers, agents, contractors, and subcontractors 
shall cause goods to be produced by home w orke rs;43(3) if such employee is employed in American Samoa, in lieu of the rate or rates provided by this subsection or subsection (b), not less than the applicable rate established by the Secretaiy of Labor hi accordance with recommendations of a special industry committee or committees which he shall appoint pursuant to sec­
tions 5 and 8. The minimum wage ra te  thus established 
shall not exceed the ra te  prescribed in paragraph ( 1) o f  this 
subsection;4,1

(it) i f  such employee is  employed os a  seaman on an  
Am erican vessel, not less than the ra te  which w ill proinde to 
the employee, f o r  the pe riod  covered by the wage payment, 
wages equal to compensation at the hou rly  ra te  prescribed 
by pa rag raph  ( t )  o f  this subsection f o r  a i l hours du ring  such 
period when he was ac tua lly  on duty ( includ ing periods 
aboard ship when the employee was on watch o r  was, a t the 
direction o f  a supe rio r officer, pe rfo rm ing  w ork  o r  standing 
by, but not including off-duty periods which a re  provided  
pursuant to the employment agreement); o r

(5) if such em p loyee is em p loyed in ag ricu ltu re , not 
less than the m in im um  w age ra te in e ffe c t under 
paragraph (1) a fte r D ecem be r 31, 1977.
(b) E v e ry  employer sh a ll p ay  to each o f  his employees 

(other than an  employee to whom subsection (a )(5 ) applies) 
who in  an y  workiveek is engaged in  commerce o r  in  the p ro ­
duction o f  goods f o r  commerce, o r  is  em ployed in  an  enter­
prise engaged in  commerce o r  in  the production o f  goods f o r  
commerce, and who in  such workweek is brought w ith in the 
purview  o f  this section by the amendments made to this Act 
by the F a i r  L a b o r S tanda rd s Amendments o f1966, title IX  
o f the Education Amendments o f 1972, or the Fair 
Labor Standards Amendments o f 1074, wages a t the 
fo llow ing rate; E ffective a fte r D ecem be r 31, 1977, not less 
than the m in im um  w age rate in e ffec t under subsection  0X1).

(c)45(7) The rate or rates provided by subsection
(a)(1) shall be applicable In the case of any employee 
In Puerto Rico who is employed by—

(A) the United States,
(B) an establishment that is a hotel, motel or 

restaurant,

Section 3(f) of the Act of June 26. 1940 (64 Stat. 616).
41 Section 2 of the American Samoa Labor Standard* Amendments of 1956, as amended by 

section 5 of the Fair Labor Standards Amendments of 1961, and by section 4(b)( 1)(A) of the 
Fair Labor Standards Amendments of 1989.
41 As amended by section 4(b)(2) of the Fair Labor Standards Amendments of 1989.

(C) any other retail or service establishment that 
employs such employee primarily in connection 
with the preparation or offering of food or beverages 
for human consumption, either on the premises, or 
by such services as catering, banquet, box lunch, or 
curb or counter service, to the public, to employees, 
or to members or guests of members of clubs, or

(D) any other industry in which the average hourly 
wage is greater than or equal to $4.65 an hour.
(2) In the case of any employee in Puerto Rico who is 

employed in an industry in which the average hourly 
wage is not less than $4.00 but not more than $4.64, 
the minimum wage rate applicable to such employee 
shall be increased on April 1, 1990, and each April 1 
thereafter through April 1, 1994, by equal amounts 
(rounded to the nearest 5 cents) so that the highest 
minimum wage rate prescribed in subsection (a)(1) 
shall apply on April 1, 1994.

(9) In the case of an employee in Puerto Rico who is 
employed in an industry in which the average hourly 
wage is less than $4.00, except as provided in 
paragraph (4), the minimum wage rate applicable to 
such employee shall be increased on April 1,1990, and 
each April 1 thereafter through April 1,1995, by equal 
amounts (rounded to the nearest 5 cents) so that the 
highest minimum wage rate prescribed in subsection
(a)(1) shall apply on April 1, 1995.

(4) In the case of any employee of the Com­
monwealth of Puerto Rico, or a municipality or other 
governmental entity of the Commonwealth, in which 
the average hourly wage is less than $4.00 an hour and 
who was brought under the coverage of this section 
pursuant to an amendment made by the Fair Labor 
Standards Amendments of 1985 (Public Law 99-150), 
the minimum wage rate applicable to such employee 
shall be increased on April 1, 1990, and each April 1 
thereafter through April 1, 1996, by equal amounts 
(rounded to the nearest 5 cents) so that the highest 
minimum wage rate prescribed in subsection (a)(1) 
shall apply on April 1, 1996.(d)'10 (1) No employer having employees subject to any provisions of this section shall discriminate, within any establishment in which such employees are employed, between employees on the basis of sex by paying wages to employees in such establishment at a rate less than the rate at which he pays wages to employees of the opposite sex in such establishment for equal work on jobs the per­formance of which requires equal skill, effort., and

*• Subsection (d) added by Equal Pay Act of 1963, 77 Stat. 66 (effective on .md after June II, 
1964 except for employees covered by collective tmrgnining agreement* in certain cases>.
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re sp o n s ib i lity , and w h ich  a re  p e r fo rm ed  unde r 
s im ila r w o rk in g  c ond ition s , excep t w he re  such 
payment is made pu rsuant to  (i) a sen io rity  system ;
(ii) a m e rit system ; (iii) a system  which measures 
earn ings by quan tity  o r  qua lity  o f  p roduction ; o r
(iv) a d if fe re n t ia l based 011 any o th e r fa c to r o the r 
than sex: P rov id ed , T ha t an em p loye r w ho is pay­
ing a w age ra te  d iffe re n tia l in v io la tion  o f  th is 
subsection sh a ll no t, in o rd e r to  comply w ith  the 
p rov is ions o f  th is subsection , reduce the wage ra te  
o f  any emp loyee.

(2 )  N o  la b o r  o r g a n iz a t io n , o r  i t s  a g e n ts , 
re p re s e n t in g  em p loyees  o f  an em p lo y e r h av in g  
employees sub jec t to  any p rov is ions o f  th is section 
sha ll cause o r  a ttem pt to  cause such an em p loyer 
to d iscrim inate again st an employee in v io la tion  o f  
parag raph ( 1) o f  th is subsection .

(3 ) F o r  pu rposes o f  adm in istra tion  and en fo rce ­
ment, any am ounts ow ing  to  any employee which 
have been w ithhe ld  in v io la tion  o f  th is subsection 
sha ll be deemed to  be unpaid m in imum  wages o r  
unpaid ove rtim e compensation under th is Act.

(4 ) As used in th is subsection , the te rm  " la b o r  
o rg an iza tion " means any o rgan iza tion  o f  any k ind , 
o r any agency o r  emp loyee rep resen ta tion  comm it­
tee o r  p lan , in which employees partic ipate and 
which ex is ts  fo r  the pu rpose , in w ho le  o r  in pa rt, o f  
d e a lin g  w ith  em p lo y e rs  c on ce rn in g  g rie v an ce s , 
lab o r d ispu tes, w ages , ra te s  o f  pay, hou rs  o f  
employm ent, o r  cond itions o f  w o rk .

(e)(1) Notw ithstanding the p ro v is io n  o f  sect ion 13 o f  this 
Act (except subsections (a )(1 ) and  (J ) thereof, every employer 
provid ing any contract services (other than linen supply 
sendees) under a  contract with the United States o r  any 
subcontract thereunder sha ll pay to each o f  his employees 
whose ra te  o f  pay  is not governed by the Sendee Contract 
Act o f  1965 (1)1 U .S .C . 351-357) o r  to whom subsection (a)(1) 
o f this section is not applicable, wages at rates not less than 
the rates prov ided f o r  in  subsection (b) o f  this sect ion.

(2 ) Notw ithstanding the p rov is ions o f  section 13 o f  this 
Act (except subsections (a )(1 ) and  (I) thereof) and  the p rov i­
sions o f  the Service Contract Act o f  1965, every employer in  
an establishment provid ing linen supp ly services to the 
United States under a contract with the United States o r  
any subcontract thereunder sha ll pay to each o f  his 
employees in  such establishment wages a t rates not less than 
those prescribed in  subsection (b), except that i f  m ore than 50  
l>er centum o f  the gross annua l d o lla r  volume o f  sales made 
o r business done by such establishment is  derived from  p ro ­
viding such I men supp ly services unde r any such contracts 
o r subcontracts, such emp loyer sha ll pay to each o f  his 
employees in  such establishment wages a t rates not less than

those prescribed in  subsection (a)(1) o f  this section.
(0 Any employee—

(1) who in any workweek is employed in domestic 
service in' a household shall be paid wages at a rate 
not less than the wage rate in effect under section 6(b) 
unless such employee’s compensation for such service 
would not because o f section 209(g) o f the Social 
Security Act constitute wages for the purposes o f title 
II o f such Act, or

(2) who in any workweek—
(A) is employed in domestic service in one or more 

households, und
(B) is so employed for more than 8 hours in the 

aggregate,
shall be paid wages for such employment in such 
workweek at a rate not less than the wage rate in ef­
fect under section 6(b).Maximum Hours
S e c . 7 .47* (a X l) Excep t as otherw ise provided in this 

section, no em p loyer shall employ any o f  his employees 
who in any workweek is engaged in commerce o r  in the 
production o f  goods fo r  commerce, o r  is  employed in  an 
enterprise engaged in  commerce o r  in  the production o f  
goods f o r  commerce, fo r  a workweek longe r than fo rty  
hours unless such employee receives compensation fo r his 
employm ent in excess o f  the hours above specified a t a ra te  
not less than one and one-ha lf times the regu la r ra te  a t 
which he is employed.

(2) N o  employer sha ll employ any o f  his employees who in  
any workweek is engaged in  commerce o r  in  the production  
o f  goods f o r  commerce, o r  is employed in  an enterp iise  
engaged in commerce o r  in  the production o f  goods f o r  com­
merce, and who in  such workweeks is brought w ith in  the 
purview  o f  this subsection by the amendments made to this 
Act by the F a i r  L a b o r S tanda rd s  Amendments o f  1966—

(A ) f o r  a ivorbveek longer than fo r ty - fo u r hours du ring  
the f i r s t  y e a r f r o m  the effective date o f  the F a i r  L ab o r  
Standard s Amendments o f  1966,

(B ) f o r  a  workweek longer than fo rty -tw o hou rs du ring  
the second y ea r f r o m  such date, o r

(C )J'or a  workweek longer tha n fo r t y  hou rs a fte r the ex­
p ira t io n  o f  the second ye a r f r o m  such date,

unless such employee receives compensation f o r  his employ­
ment in  excess o f  the hours above specified at a  ra le  not less 
than one and one-ha lf times the regu la r ra te  a t which he is 
employed.

,r .Section 7 uj* amended l>y *ecl|on 7 of the Fair lad»>r Standard* Amendment* of 1949 «nd 
as further amended a* noted. Single ui«t< mk (*) indicate* provision amended by the 1049 Art; 
double indrnflk indicate* provision added by tbe 1940 Act. Hold face type indicate* 
amendmrnl made by the Fair Libor Standard* Amendments of 1961. Italic type indicate* 
amendment made by the Fair I,al*»r Standard* Amendment* of 1966. Bold faco italic type In­
dicate* amendment mode by tin? Fair l.alx.r Standard* Amendment* of 1974. Helvetica 
boldface tyjK* indicate* amendment made by the Fair Lnb»<r Standard* Amendment* of Ii«M5. 
Helvetica boldface italic type indicate* amendment made by the Fair latbor Standard* Amend­
ment* of 19U9.
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(b) N o em p loyer shall be d .em ed to have violated sub­
section (a ) by employing any employee fo r  a workweek in 
excess o f  that specified in such subsection w ithout paying 
the compensation fo r  overtim e employment prescribed 
therein i f  such employee is so employed—

* (1) in pursuance o f an agreement, made as a  resu lt o f 
collective bargaining by representatives o f  employees 
certified as bona fide by the National Lab o r Re la tions 
Board , which provides that no employee shall be 
employed m ore than one thousand and fo rty  hou rs du r­
ing any period o f  twenty-six consecutive weeks, o r 

’ (2) in pursuance o f  an agreement, made as a re su lt o f  
collective bargaining by representatives o f employees 
certified as bona fide by the National Lab o r Relations 
Board  which provides that during a  specified period o f 
fifty-tw o consecutive weeks the employee shall be 
employed not m ore than two thousand two hundred and 
fo rty  hours and shall be guaranteed not less than one 
thousand eight hundred and fo rty  hours (o r not less than 
fo rty -s ix weeks a t the norm al number o f  hours worked 
per week, but not less than th irty  hours per week) and 
not m ore than two thousand and eighty hours o f  employ­
ment fo r  which he shall receive compensation fo r  a ll 
hours guaranteed o r  worked a t rates not less than those 
applicable under the agreem ent to the w ork perfo rm ed 
and fo r  a ll hou rs in excess o f  the guaran ty which a re  also in excess of the maximum workweek applicable to such employee under subsection (a ) o r two thousand 
and eighty in such period a t ra tes not less than one and 
one-ha lf times the regu la r ra te  a t which he is employed; 
o r

( 3 f B by an  independently mvned and controlled local 
enterp rise (inc lud ing an  enterprise w ith m ore than one 
bulk storage establishment) engaged in  the wholesale o r  
bulk d is tribu tion  o f  petroleum products i f—

(A ) the annua l gross volume o f  sales ofsuch entei'prise 
is less than $1,000,000 exclusive o f  excise taxes,

(B ) m ore than 75 per centum o f  such en lei'p rise ’s an ­
nua l d o lla r  volume o f  sales is made w ith in the State in  
which, such enterprise is located, and

(C ) not m ore than 25 p e r centum o f  the annua l d o lla r  
volume o f  sales o f  such enterp iise is to customers who 
a re  engaged in  the bulk d istribu tion o f  such p roduc ts fo r 
resale,

and such employee receives compensation f o r  employment 
in excess o f  fo r t y  hours in any  workweek a t a ra te  not less 
than one and  one-ha lf times the m in im um  wage ra te  ap ­
plicable to him  under section 6,

“ Sttii'Jh 717 »f the Fair LaborSian.tants Aim'nilrronts of linn! nulmliliiU.it this provision 
for Ih. complvU' exemption from ovrrtinw rontailuil in former seellon l«t(b)( 10) cnnru-ii in tii« 
I .nil iirttmlmditn. Former clauw Ml of section V(bl ns enacted in I lie I'.KW Art replared by 
new wvtlofi 7(c) as enacted by section 704(e) of tin* Fair Lalvir Standards Amendments ofIWi.

and i f  such employee receives compensation fo r  employ­
ment in excess o f  twelve hours in any workday, o r fo r  
employment in excess o f  fifty -s ix hours in any workweek, 
as the case may be, a t a ra te  not less than one and one-half 
times the regu la r ra te  a t which he is employed.

(c) * * * (Repealed)
[Note: Section 7(c) (relating to employers employing 

employees in an industry found by the Secretary lo be o f 
a seasonal nature) was repealed by Section 19 o f the 
Fair Labor Standards Amendments o f 1974, effective 
December 31, 1976.]

(d) * * * (Repealed)
[Note: Section 7(d) (relating to employers who do not 

qualify for the exemption in subsection (c) who employ 
employees in an industry found by the Secretary "(A) to 
be characterized by marked annual recurring peaks o f 
operation * * *, or (B) to be o f  a seasonal nature and 
engaged in the handling, packing, storing, preparing, 
First processing, or canning o f any perishable agricul­
tural or horticultural commodities in their raw or 
natural state * * * ’’) was repealed by Section 19 o f the 
Fair Labor Standards Amendments o f 1974, effective 
December 31, 1976.]

" ( e )  As used in this section the “ regu la r ra te ”  a t which 
an employee is employed shall be deemed to include all 
rem uneration fo r employment paid to , o r  on beha lf o f, the 
employee, but shall not be deemed to include—

* * (1) sums paid as g ifts ; payments in the natu re o f 
g ifts  made a t Christm as time o r  on o ther special occa­
sions, as a reward fo r  service, the amounts o f  which are 
not measured by o r  dependent on hours worked , produc­
tion, o r  efficiency;

* * (2) payments made fo r  occasional periods when no 
w ork is pe rfo rm ed due to vacation, holiday, illness, 
fa ilu re o f the employer to provide sufficient work , o r 
other s im ila r cause; reasonable payments fo r  trave ling 
expenses, o r  o ther expenses, incurred by an employee in 
the fu rtherance o f his em p loye r’s interests and p roperly  
reimbursable by the em p loyer; and o ther sim ilar 
payments to an employee which a re  not made as com­
pensation fo r  his hours o f  employment;

" ( 3 )  sums paid in recognition o f  services perform ed 
during a  given period i f  either, (a ) both the fact that pay­
ment is to be made and the am ount o f  the payment are 
determ ined a t the sole discretion o f  the em p loyer a t o r 
near the end o f  the ]>eriod and not pursuant to any p rio r 
contract, agreement, o r  prom ise causing the employee 
to expect such payments regu la rly ; o r (b) the payments 
a re  made pursuant to a bona fide p ro fit-sharing plan o r 
tru st o r  bona fide th rift o r  savings plan, meeting tbe re ­
quirements o f  the Secre ta ry  o f L a b o r49 set fo rth  in ap ­
if Set* footnote 2f»
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propriate regu lations which he shall issue, having due 
regard am ong other re levan t fac to rs , to the exten t to 
which the am ounts paid to the employee a re  determ ined 
without rega rd  to hou rs o f  w ork , production, o r efficien­
cy; o r (c) the payments a re  ta len t fees (as such ta len t fees 
a re  defined and delim ited by regu lations o f  the 
Secre ta ry60) paid to p e rfo rm ers , including announcers, 
on radio and television p rog ram s;

**(4 ) contributions irrevocab ly made by an  em p loyer 
to a trustee o r  th ird  person pursuant to a bona fide plan 
fo r p rovid ing old-age, re tirem ent, life , accident, o r  health 
insurance o r  sim ila r benefits fo r  employees;

** (5 ) e x tra  compensation provided by a  prem ium  ra te  
paid fo r  certa in  hours worked by the employee in any 
day o r  w orkw eek because such hou rs a re  hours w orked 
in excess o f  eight in a  day o r  in excess of the maximum workweek applicable to such employee under subsec­tion (a) o r  in excess o f  the emp loyee ’s norm a l w ork ing 
hours o r regu la r w ork ing hours, as the case m ay be;

*(6) e x tra  compensation provided by a prem ium  ra te  
paid fo r w ork by the employee on Satu rdays, Sundays, 
holidays, o r regu la r days o f rest, o r  on the sixth o r 
seventh day o f  the w orkweek, where such prem ium  rate 
is not less than one and one-ha lf times the ra te  establish­
ed in good fa ith fo r like w ork  perfo rm ed  in nonovertim e 
hours on o th e r days;61 o r 

*(7) e x tra  compensation provided by a prem ium  ra te  
paid to the employee, in pursuance o f  an applicable 
employment contract o r  collective-bargaining agree­
ment, fo r  w ork  outside o f  the hours established in good 
faith by the contract o r  agreem ent as the basic, norm al, 
o r regu la r w orkday (no t exceeding eight hours) o r 
workweek (n o t exceeding the maximum workweek ap­plicable to such employee under subsection (a)), where 
such prem ium  ra te  is not less than one and one-ha lf 
times the ra te  established in good fa ith by the contract o r 
agreem ent fo r  like w ork  perfo rm ed  du ring such w orkday 
o r w orkw eek.62
** (1)  N o em p loyer shall be deemed to  have violated 

subsection (a.) by employing any employee fo r  a w orkweek 
in excess o f  the maximum workweek applicable to such employee under subsection (a ) i f  such employee is 
employed pursuant to a bona fide individual contract, o r 
pursuant to an agreem ent made as a  resu lt o f  collective 
bargaining by representatives o f  employees, i f  the duties o f 
such employee necessitate irregu la r hours o f  w ork , and the 
contract o r  agreem ent ( 1) specifies a regu la r ra te  o f  pay 
o f not less than the m inimum hou rly  ra te  provided in sub-llu l
*' i'ar.tcraf)hjt(0) nnd (7) together with Motion 7(h) continue in effect provisions of section I 

••I tftr Act i f July -H, lU-ilHhli Stat. 44t»), which Act was rcpvalH as of the effective date of the 
Fair labor Standard* Amendment * nl 
M Ibid.

section (a) o r  (b) of section 6 (whichever may be ap­plicable) and compensation a t not less than one and one- 
h a lf times such ra te  fo r  a ll hours w orked in excess or  such maximum workweek, and (2) provided a weekly guaranty 
o f pay fo r not m ore than sixty hours based on the rates so 
specified.

** (g ) N o em ployer shall be deemed to have violated 
subsection (a) by employing any employee fo r  a workweek 
in excess o l the maximum workweek applicable to such employee under such subsection if, pu rsuant to an ag ree­
ment o r understanding arrived  a t between the employer 
and the employee before perfo rm ance o f  the work, the 
am ount paid to the employee fo r  the number o f  hours 
w orked by him in such w orkweek in excess o f  the max­imum workweek applicable to such employee under such subsection—

(1) in the case o f  an employee employed a t piece rates, 
is computed a t piece rates not less than one and one-half 
times the bona fide piece rates applicable to the same 
w ork  when perfo rm ed during nonovertim e hours; o r

(2) in the case o f  an employee pe rfo rm ing  two o r m ore 
kinds o f  w ork fo r  which d iffe ren t hourly o r piece rates 
have been established, is computed a t ra tes not less than 
one and one-half times such bona fide ra tes applicable to 
the same w ork when perfo rm ed during nonovertime 
hours; o r

(3 ) is computed a t a ra te  not less than one and one-half 
times the ra te  established by such agreement o r 
understanding as the basic ra te  to be used in computing 
overtim e compensation thereunder: Provided, That the 
ra te  so established shall be authorized by regu lation by 
the Secretary o f  L a b o r63 as being substantially 
equivalent to the average hou rly  earnings o f  the 
employee, exclusive o f  overtim e prem iums, in the p a r­
ticu la r w ork  ove r a  representative period o f  time;

and i f  (i) the employee ’s average hou rly  earnings fo r  the 
workweek exclusive o f  payments described in paragraphs 
(1 ) through (7 ) o f  subsection (e) a re  not less than the 
minimum hou rly  ra te  required by applicable law , and (ii) 
e x tra  overtim e compensation is p rope rly  computed and 
paid on o ther fo rm s o f  additional pay required to be includ­
ed in computing the regu la r rate .

*(h) E x t ra  compensation paid as described in paragraphs
(5), (6), and (7 ) o f  subsection (e) shall be creditable toward 
overtim e compensation payable pu rsuant to this section.64

(i) No employer shall be deemed to have violated subsection (a) by employing any employee of a retail or service establishment for a workweek in excess of the applicable workweek specified therein, if  (1) the
*• Sc* footnote 25.
M Amendment provided liy motion 7 of the Fair Labor Standards Amendments of 1949. See 

also footnote fil.
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regular rate of pay of such employee is in excess of one and one-half times the minimum hourly rate applicable to him under section 6, and (2) more than half his com­pensation for a representative period (not less than one month) represents commissions on goods or services. I n  
determ ining the -proportion o f  compcnsatwn representing 
commission, a l l  earnings resu lting f r o m  the app lication  o f  
a  bona f id e  commission ra te  sha ll be deemed commissions 
on goods o r  services w ithout rega rd  to whether the computed 
commissions exceed the d raw  o r  guarantee.

(j) N o  employer engaged in  the operation o f  a  hospita l or 
an establishment which is an institution primarily 
engaged in the care o f the sick, the aged, or the mentally 
ill or defective who reside on the premises sha ll be deemed 
to have violated subsection (a ) if, pu rsuan t to an  agreement 
o r  understanding a rriv ed  at between the employer and 
employee before perform ance o f  the work, a w ork period  o f  
fou rteen consecutive days is accepted in  lieu o f  the workweek 
o f  seven consecutive days f o r  purposes o f  overtime computa­
tion and if, f o r  his employment in  excess o f  eight hou rs in 
any workday and in  excess o f  eighty hours in  such fourteen- 
day period, the employes receives compensation at a  ra te  
not less than one and one-ha lf times the re g u la r ra te  at 
which he is employed.

(kfih No public agency shall be deemed to have 
violated subsection (a) with respect to the employment 
o f any employee in fire protection activities or any 
employee in law enforcement activities (including 
security personnel in correctional institutions) if—

(1) in a work period o f 28 consecutive days the 
employee receives for tours o f duty which in the ag­
gregate exceed the lesser o f (A) 216 hours, or (B) the 
average number o f hours (as determined by the 
Secretary pursuant to Section 6(cX3) o f the Fair 
Labor Standards Amendments o f 1974f i 6 in tours o f 
duty o f employees engaged in such activities in work 
periods o f 28 consecutive days in calendar year 1975; 
or

(2) in the case o f such an employee to whom a work 
period o f at least 7 but less than 28 days applies, in 
his work period the employee receives for tours o f du­
ty which in the aggregate exceed a number o f hours 
which bears the same ratio to the number o f con­
secutive day8 in his work period as 216 hours (or i f

** Effective January 1.1975, the complete overtime exemption provided by section 5(cX2XAl 
of the Fair latlmr Standards Amendments of 1974 was replaced by the more limited exomp 
tion in section 7(k) The present overtime standard-the lesser of 216 hours or the average 
number of hour* (W determined by the Secretary of Lubor) in tours of duty of employees in 
work periods of 28 consecutive duy s-Ucnme effective on January 1. 1978 During calendar 
war 1977 the overtime standard was 216 hours, during 1976 the overtime standard was 232 
flour*, and during 1975 the overtime standard was 240 hours. The complete overtime exemp 
tion remains applicable only to public agencies employing less t! an 5 employees in fin' protec­
tion or law enforcement activities. See section !3(bX20), infra.

14 The results of the Secretary’s study wore published in the Federal Register on 
Septemrer 8. 1983. The Secretary determined hours standards for lav/ enforcement 
employees at 171 nnd for fire protection employees at 212 In a 28nlay perioi (4H FR 40.&18).

lower, the number o f hours referred to in clause (B) o f 
paragraph (I)) bears to 28 days, 

compensation at a rate not less than one and one-half 
times the regular rate at which he is employed

(I) No employer shall employ any employee in 
domestic service, in one or more households for a work­
week longer than forty hours unless such employee 
receives compensation for such employment in accor­
dance with subsection (a).

(m) For a period or periods o f not more than fourteen 
workweeks in the aggregate in any calendar year, any 
employer may employ any employee for a workweek in 
excess o f that specified in subsection (a) without paying 
the compensation for overtime employment prescribed 
in such subsection, i f  such employee—

(1) is em ployed by such em ployer—
(A) to provide services (including stripping and 

grading) necessary and incidental to the sale at 
auction o f green leaf tobacco o f type 11, 12, 13, 14, 
21, 22, 23, 24, 31, 35, 36, or 37 (as such types are 
defined by the Secretary o f Agriculture), or in auc­
tion sale, buying, handling, stemming, redrying, 
packing, and storing o f such tobacco,

(B) in auction sale, buying, handling, sorting, 
grading, packing, or storing green leaf tobacco o f  
type 32 (as such type is defined by the Secretary o f  
Agriculture), or

(C) in auction sale, buying, handling, stripping, 
sorting, grading, sizing, packing, or stemming 
prior to packing, ofperishable cigar leaf tobacco o f  
type 41, 42, 43, 44, 15, 46, 51, 52, 53, 54, 55, 61, or 
62 (as such types are defined by the Secretary o f 
Agriculture); and
(2) receives for—

(A) such employment by such employer which is 
in excess o f ten hours in any workday, and

(B) such employment by such employer which is 
in excess o f forty-eight hours in any workweek, 
compensation at a rate not less than one and one- 
ha lf times the regular rate at which lie is employed.

An employer who receives an exemption under this sub­
section shall not be eligible for any other exemption 
under this section.

(n) In the case o f an employee o f an employer engaged 
in the business o f operating a street, suburban or inter- 
urban electric railway, or local trolley or motorbus car­
rier (regardless o f whether or not such railway or car­
rier ii1 public or private or operated for profit or not for 
profit), in determining the hours o f employment o f such 
an employee to which the rate prescribed by subsection
(a) applies there shall be excluded the hours such 
employee was employed in charter activities by such
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employer i f  (1) the employee’s employment in such ac­
tivities was pursuant to an agreement or understanding 
with his employer arrived at before engaging in suck 
employment, and (2) i f  employment in such activities is 
not part o f such employee’s regular employment.

(o)<*(1) Employees of a public agency which Is a 
State, a political subdivision of a State, o. an Interstate 
governmental agency may receive, In accordance with 
this subsection and in lieu of overtime compensation, 
compensatory time off at a rate not less than one and 
one-half hours for each hour of employment for which 
overtime compensation Is required by this section.

(2) A public agency may provide compensatory time 
under paragraph (1) only—

(A) pursuant to—
(I) applicable provisions of a collective bargain­

ing agreement, memorandum of understanding, 
or any other agreement between the public agen­
cy and representatives of such employees; or

(ii) In the case of employees not covered by 
subclause (I), an agreement or understanding ar­
rived at between the employer and employee 
before the performance of the work; and
(B) if the employee has not accrued compen­

satory iirre in excess of the limit applicable to the 
employee prescribed by paragraph (3).

In the case of employees described in clause
(A)(ii) hired prior to April 15, 1986, the regular prac­
tice in effect on April 15,1986, with respect to com­
pensatory time off for such employees in lieu of the 
receipt of overtime compensation, shall constitute 
an agreement or understanding under such clause 
(AXii). Except as provided in the previous sentence, 
the provision of compensatory time off to such 
employees for hours worked after April 14, 1986, 
shall be in accordance with this subsection.
(3XA) If the work of an employee for which compen­

satory time may be provided included work in a public 
safety activity, an emergency response activity, or a 
seasonal activity, the employee engaged in such work 
may accrue not more than 480 hours of compensatory 
time for hours worked after April 15,1986. If such work 
was any other work, the employees engaged in such 
work may accrue not more than 240 hours of compen­
satory time for hours worked after April 15,1986. Any 
such employee who, after April 15,1986, has accrued 
480 or 240 hours, as the case may be, of compensatory 
time off shall, for additional overtime hours of work, be 
paid overtime compensation.

,f As added by mhIioji -fn) of the Fair l~ibur S lain I. in I a Aru'inlrni'iit- nf I effective 
A (Til 15, l'JHf).

(B) If compensation is paid to an employee for ac­
crued compensatory time off, such compensation 
shall be paid at the regular rate earned by the 
employee at the time the employee receives such 
payment.
(4) An employee who lias accrued compensatory 

time off authorized to bo provided under paragraph (1) 
shall, upon termination of employment, be paid for the 
unused compensatory time at a rate of compensation 
not less than—

(A) the average regular rate received by such 
employee during the last 3 years of the employee’s 
employment, or

(B) the final regular rate received by such 
employee, whichever is higher.
(5) An employee of a public agency which is a State, 

political subdivision of a State, or an interstate govern­
mental agency—

(A) who has accrued compensatory time off 
authorized to be provided under paragraph (1), and

(B) who has requested the use of such compen­
satory time, shall be permitted by the employee’s 
employer to use such time within a reasonable 
period after making the request if the use of the 
compensatory time does not unduly disrupt the 
operations of the public agency.
(6) For purposes of this subsection—

(A) the term "overtime compensation” means the 
compensation required by subsection (a), and

(B) the terms "compensatory time” and “compen­
satory time off” mean hours during which an 
employee is not working, which are not counted as 
hours worked during the applicable workweek or 
other work period for purposes of overtime compen­
sation, and for which the employee is compensated 
at the employee’s regular rate.

(p)58(1) If an Individual who is employed by a 
State, political subdivision of a State, or an in­
terstate governmental agency in fire protection or 
law enforcement activities (including activities of 
security personnel in correctional institutions) and 
who, solely at such individual’s option, agrees to be 
employed on a special detail by a separate or in­
dependent employer In fire protection, law enforce­
ment, or -elated activities, the hours such individual 
was employed by such separate and independent 
employer shall be excluded by the public agency 
employing such individual in the calculation of the 
hours for which the employee is entitled to overtime

l * As titled by MTtinn II of the Fair LaIht Sundarda Amendment* of 1985, effective April
15. 198«



Sec. 7(p) 13

compensation under this section if the public agen- 
c y -

(A) requires that its employees engaged in fire 
protection, law enforcement, or security activities 
be hired by a separate and 'ndependent employer 
to perform the special detail,

(B) facilitates the employment of such 
employees by a separate arid independent 
employer, or

(C) otherwise affects the condition of employ­
ment of such employees by a separate and in­
dependent employer.

(2) If an employee of a public agency which is a 
State, political subdivision of a State, or an interstate 
governmental agency undertakes, on an occasional or 
sporadic basis and solely at the employee’s option, 
part-time employment for the public agency which is 
in a different capacity from any capacity in which the 
employee is regularly employed with the public agen­
cy, the hours such employee was employed in perfor­
ming the different employment shall be excluded by 
the public agency in the calculation of the hours for 
which the employee is entitled to overtime compensa­
tion under this section.

(3) if an individual who is employed in any capacity 
by a public agency which is a State, political subdivi­
sion of a State, or an interstate governmental agency, 
agrees, with the approval of the public agency and 
solely at the option of such individual, to substitute 
during scheduled work hours for another individual 
who is employed by such agency in the same capacity, 
the hours such employee worked as a substitute shall 
be excluded by the public agency in the calculation of 
the hours for which the employee is entitled to over­
time compensation under this section.

(qf9 Any employer may employ any employee for 
a period or periods of not more than 10 hours in the 
aggregate in any workweek in excess of the max­
imum workweek specified in subsection (a) without 
paying the compensation for overtime employment 
prescribed in such subsection, if during such period 
or periods the employee is receiving remedial 
education that is—

(1) provided to employees who lack a high 
school diploma or educational attainment at the 
eighth grade level;

(2) designed to provide reading and other basic 
skills at an eighth grade level or below; and

(3) does not include job specific training.

•• As mlded by Motion 7 of the Fair Lalior Standards Amendments of 1989.

Wage Orders in American Samoa

SE C . 800 (a ) The policy o f  this Act with respect to in­
dustries or enterprises in American Samoa engaged in 
commerce o r  in the production o f  goods fo r  commerce is to 
reach as rap id ly  as is econom ically feasible w ithout 
substantia lly curta iling employment the objective o f  the 
minimum wage rate which would apply in each such in­
dustry under parayraph (1) or (5) o f  section 6(a) but for 
section 6(c).

The Sec re ta ry  o f  Lab o r01 shall from  time to tim e con­
vene an industry committee o r  comm ittees, appointed pu r­
suant to section 5, and any such industry comm ittee shall 
from  time to time recommend the m inimum ra te  o r  rates 
o f  wages to be paid under section 6 by em p loyers in 
American Samoa engaged in commerce o r  in the produc­
tion o f  goods fo r  commerce or in any enterprise engaged in commerce or in the production of goods for com­merce in any such industry o r  classification therein , and 
who but for section 6 (a)(3) would be subject to the 
minimum wage requirements of section 6 (a)(1). 
Minimum ra tes o f  wages established in accordance with 
this section which a re  not equal to the otherwise ap­
plicable minimum wage rate in effect under parayraph
(I) or (5) or section 6(a) shall be reviewed by sucli a  com ­
m ittee once du ring  each biennial period , beginning with 
the biennial period commencing Ju ly  1, 1958, except that 
the Sec re ta ry ,0- in his discretion, may o rd e r an additional 
review  during any such biennial period .03

(b) Upon the convening o f  any such industry comm ittee, 
the Secre ta ry04 shall re fe r to  it the question o f  the 
m inimum wage ra te  o r  ra tes to be fixed fo r such industry. 
The industry comm ittee shall investigate conditions in the 
industry and the committee, o r  any authorized subcomm it­
tee the reo f, shall a fte r due notice hear such witnesses and 
receive such evidence as may be necessary o r  app rop ria te  
to  enable the comm ittee to pe rfo rm  its duties and functions 
under th is A ct.05 The comm ittee shall recommend to the 
Sec re ta ry00 the highest minimum wage rates fo r  the in­
dustry  which it determ ines, having due regard  to  economic 
and competitive conditions, will not substantia lly curta il 
em ploym ent in the industry, and will no t give any industry

A0 Section 8 os amended by section 8 of the Fair Labor Standards Amendments of 1919; by 
section 7 of the Fair I»ab >r Standards Amendments of 1D6I; by section 6(d) of the Fair Labor 
Standards Amendments of 197-1: by section 2(d)(3) of the Fair Labor Standards Amendment* 
of 1977; by section 4(c) of the Fair LaU»r Standards Amendment* of 1989; nnd as further 
amended as noted. Prior to November 17, 1989, wage order procedures also applied to Puerto 
ICico and the Virgin Islands until such time us the mninlnnd minimum wage level was reached. 
Paragraphs (b). (c), (d). (c). and (f) /vs amended by the 1949 Act read substantially the same as 
paragraphs (bfctntl (c) (except for the parenthetical reference to the minimum wage rate pro­
vided in flection 6(u), (d), (f) and (g) in the original Act).

•' See footnote 2.r>.
•* Act of August 25. 1958 (72 Stat. 844)
15 As amended by Act of August 25, 1058(72 Slat. 844).
•• See footnote 25.
“  Ah amended by section 5(h) of the Fair laibor Stan lards Amendments of 1955.
*• See footnote 25.
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in A m erican  Samoa a  competitive advantage o ve r any in­
dustry in the United S tates outside o f  A m erican  S a m o a ; 
except that the committee shall recommend to the 
Secretary the minimum wage rate prescribed in section 
6(a) or 6(b), which would be applicable but for section 
6(a)(3), unless there is evidence in the record which 
eslablishes that the industry, or a predominant portion 
thereof, is unable to pay that wage due to such economic 
and competitive conditions.6B"

(c) The industry committee shall recommend such 
reasonable classifications within any industry as it dete r­
mines to be necessary fo r  the purpose o f fix ing fo r  each 
classification w ithin such industry the highest m inimum 
wage ra te  (n o t in excess o f that in effect under paragraph 
(1) or (5) o f  section 6(a) (as the case may be)) which (1) 
will not substantia lly curtail employment in such classifica­
tion and (2)  w ill not give a competitive advantage to any 
group in the industry , and shall recommend fo r  each 
classification in the industry the highest m inimum wage 
ra te  which the comm ittee determ ines w ill not substantia lly 
curtail em p loym ent in such classification. In  determ ining 
whether such classifications should be made in any in­
dustry , in m aking such classifications, and in determ in ing 
the m inimum wage rates fo r  such classifications, no 
classifications sha ll be made, and no minimum wage ra te  
shall be fixed , so le ly  on a  regional basis, but the industry 
committee67 shall consider am ong other re levan t fac to rs  
the fo llow ing :

( 1) competitive conditions as affected by tran spo rta ­
tion, living, and production costs;

(2) the wages established fo r  w ork o f like o r  com­
parable characte r by collective labor agreem ents nego­
tiated between emp loyers and employees by represen­
tatives o f  the ir own choosing; and

(3 ) the wages paid fo r  w ork o f like o r comparable 
character by emp loyers who vo luntarily  maintain 
minimum wage standards in the industry.
No classification shall be made under this section on the 

basis o f age o r  sex.
(d) The industry comm ittee shall file with the Secre ta ry  a 

report contain ing its findings o f  fac t and recommendations 
with respect to the m atters re fe rred  to it. Upon the filing  
o f such repo rt , the Secre ta ry  shall publish such recommen­
dations in the Fede ra l Reg iste r and shall provide by o rd e r 
that the recommendations contained in such rep o rt shall 
take e ffect upon the expiration o f 15 days a fte r the date o f 
such publication^ )

•*' A* amended by section 1 of the Act of November IS. 1990.
•' A* amended by motions fi(c) nnd 0(d) of the Fair Labor Standards Amendments of 1955 

(eliminating review by the Secretary of Laborof the recommendations of the industry commit­
tee)
♦# Ibid.

(e ) O rders issued under this section shall define the in­
dustries and classifications therein to which they ore  to ap­
ply, and shall contain such term s and conditions as the 
S ec re ta ry09 finds necessary to  carry  ou t the purposes o f 
such orders , to prevent the circumvention o r evasion 
thereo f, and to safeguard the minimum wage rates 
established there in .70

( f )  Due notice o f any hearing provided fo r  in this section 
shall be given by publication in the Federa l Reg iste r and by 
such o the r means as the S ec re ta ry71 deems reasonably 
calculated to give genera l notice to interested persons.Attendance of Witnesses

SEC. 9. F o r  the purpose o f  any hearing o r investigation 
provided fo r  in this Act, the provisions o f  section 9 and 10 
(re la ting  to. the attendance o f  witnesses and the production 
o f  books, papers and documents) o f  the Federa l T rade 
Commission Act o f September 16, 1914 as amended 
(U .S .C ., 1934 edition, title  15, sec. 49 and 50), a re  hereby 
made applicable to the ju risd iction , powers, and duties o f 
the S ec re ta ry  o f L ab o r72 and the industry committees.Court Review

SEC. 10.73 (a ) Any person aggrieved by an o rde r o f  the 
Sec re ta ry  issued under section 8 may obtain a review o f 
such o rd e r in the United S tates C ou rt o f  Appeals fo r  any 
circuit wherein such person resides o r has his principal 
place o f  business, o r in the United States C ou rt o f  Appeals 
fo r  the D istric t o f Columbia, by filing in such court, within 
60 days a fte r the en try  o f such o rd e r a w ritten petition 
p ray ing  that the o rde r o f  the Secre ta ry  be modified o r set 
aside in whole o r  in pa rt. A  copy o f  such petition shall 
fo rthw ith  be transm itted by the c le rk o f the court to the 
Secre ta ry , and thereupon the Secretary shall file  in the 
cou rt the record o f  the industry committee upon which the 
o rd e r complained o f was entered , as provided in section 
2112 o f  title 28, United S tates Code. Upon the filing  o f 
such petition such court shall have exclusive jurisdiction to 
a ffirm , m odify (including provision for the payment o f 
an appropriate minimum wage rate), o r set aside such 
o rd e r in whole o r in part, so fa r  as it is applicable to the 
petitioner.™ The review by the court shall be lim ited to 
questions o f  law , and findings o f  fact by such industry com­

"  See footnote 25.
,0 As amended by section 5(e) of the Fair Labor Standards Amendments of 1955,
71 See footnote 25.
’* Ibid.
71 Section 10(a) os amended by section 5(0 of the Fair Labor Standards Amendments of

1955, and as further amended as noted.
u  Section 22 of the Act of August 28, 1958 (72 Stat. 948).
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m ittee when supported by substantial evidence shall be 
conclusive. N o  objection to  the o rd e r o f  the Sec re ta ry  shall 
be considered by the cou rt unless such objection shall have 
been urged be fo re  such industry committee o r  unless there 
w ere reasonable grounds fo r  fa ilu re  so to do. I f  application 
is made to  the cou rt fo r  leave to adduce additional 
evidence, and it  is shown to the satisfaction o f  the cou rt 
tha t such additional evidence may m ateria lly  a ffec t the 
re su lt o f  the proceeding and that there were reasonable 
g rounds fo r  fa ilu re  to  adduce such evidence in the p ro-, 
ceedings before such industry committee, the court may 
o rd e r such additional evidence to be taken be fo re  an in­
du stry  comm ittee and to be adduced upon the hearing in 
such m anner and upon such term s and conditions as to  the 
c ou rt may seem proper. Such industry comm ittee may 
m odify the initia l findings by reason o f  the additional 
evidence so taken, and shall file with the cou rt such 
modified o r  new findings which i f  supported by substantial 
evidence shall be conclusive, and shall a lso file  its recom ­
mendation, i f  any, fo r  the modification o r  setting aside o f  
the orig ina l o rd e r. The judgm ent and decree o f  the cou rt 
shall be fina l, subject to review by the Supreme C ou rt o f 
the United S ta tes upon ce rtio ra ri o r certification as p rov id ­
ed in section 1254 o f  title 28  o f the United S tates Code.

(b ) The commencement o f  proceedings under subsection
(a ) sha ll not, unless specifically ordered by the court, 
opera te  as a stay o f  the Sec re ta ry ’s75 o rder. The cou rt shall 
no t g ran t any stay o f  the o rd e r unless the person complain­
ing  o f  such o rd e r sha ll file  in court an undertak ing with a 
su re ty  o r  sureties satisfactory to the court fo r  the payment 
to the employees affected by the order, in the event such 
o rd e r is a ffirm ed , o f  the am ount by which the compensa­
tion such employees a re  entitled to receive under the o rd e r 
exceeds the compensation they actually receive while such 
stay is in e ffect.Investigations, Inspections, Records, and Homework Regulations

SEC. 11. (a) The Sec re ta ry  o f Labo r76 o r  his designated 
rep resentatives m ay investigate and ga the r data reg a r­
ding the wages, hours, and o the r conditions and practices 
o f  em p loym ent in any industry subject to this Act, and may 
en te r and inspect such places and such records (and make 
such transcrip tions thereo f), question such employees, 
and investigate such facts, conditions, practices, o r  m at­
te rs  as he m ay deem necessary o r  appropriate to de te r­
m ine w hether any person has violated any provision o f  this

Tl See footnote 26. 
» Ibid

Act, o r  which may aid in the en forcem ent o f  the provisions 
o f  this Act. Except as provided in section 12 and in subsec­
tion (b) o f this section, the S ec re ta ry77 shall utilize the 
bureaus and divisions o f  the D epartm ent o f  Lab o r fo r  a ll 
the investigations and inspections necessary under this 
section. E xcept as provided in section 12, the Sec re ta ry78 
shall b ring all actions under section 17 to restra in  v io la ­
tions o f  tliis Act.

(b) W ith  the consent and cooperation o f  S tate agencies 
charged with the adm inistration o f  State labor laws, the 
Sec re ta ry  o f L ab o r73 may, fo r  the purpose o f  ca rry ing  out 
his functions and duties under this Act, utilize the services 
o f  S tate and local agencies and their employees and, not­
w ithstanding any o the r provision o f  law , may reimburse 
such S ta te  and local agencies and the ir employees fo r  se r­
vices rendered fo r such purposes.

(c) E ve ry  em p loyer subject to any provision o f  this A ct o r 
o f  any o rde r issued under this Act shall make, keep, and 
p reserve such records o f  the persons employed by him and 
o f  the wages, hours, and o ther conditions and practices o f 
employment maintained by him , and shall p reserve such 
records fo r  such periods o f  time, and shall make such 
reports there from  to  the S ec re ta ry80 as he shall prescribe 
by regu lation o r o rd e r as necessary o r appropriate fo r  the 
enforcem ent o f  the provisions o f  this Act o r the regu lations 
o r  o rde rs thereunder. The employer of an employee who 
performs substitute work described in section 7 (p) (3) 
may not be required under this subsection to keep a 
record of the hours of the substitute work.81

(d)The Secre ta ry  is authorized to make such regu lations 
and o rde rs regu lating , restric ting , o r prohibiting industria l 
hom ework as a re  necessary o r  appropriate to p reven t the 
circumvention o r evasion o f  and to safeguard the m inimum 
wage ra te  prescribed in this Act, and a ll existing regu la ­
tions o r  o rde rs o f  the A dm in istra to r re la ting  to industria l 
hom ework are  hereby continued in fu ll force and e ffe c t.82Child Labor Provisions

SEC. 12. (a) N o producer, m anu factu rer, o r  dea ler shall 
ship o r deliver fo r  shipment in commerce any goods p ro ­
duced in an establishment situated in the United States in 
o r about which within th irty  days p rio r to the removal o f 
such goods there from  any oppressive child labor has been 
employed: Provided, T hat any such shipment o r  delivery 
fo r  shipment o f such goods by a  purchaser who acquired
"  Ibid.
"  Ibid.
’• Sec footnote!) 8 nnd 25.
10 See ftioinotc 26
*' Added by section 3(cH2) of the Fair Labor Standards Amendments of 1985, effective April 15. 1986.
”  Section 9 of the Fair Labor Standards Amendments of 1949. aa amended by IteorKanira- 

tion Plan No. 6 of 1950.
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them in good fa ith  in re liance on w ritten assurance from  
the producer, m anufactu rer, o r  dea ler that the g  ods were 
produced in compliance with the requirements o f  this sec­
tion, and who acquired such goods fo r  value w ithout notice 
o f any such vio lation , shall n o t be deemed prohibited by 
this subsection: A nd  provided fu rth e r , That a  prosecution 
and conviction o f  a  defendant fo r  the shipment o r  delivery 
fo r shipment o f  any goods under the conditions herein p ro ­
hibited shall be a b a r to any fu rth e r prosecution against the 
same defendant fo r  shipments o r deliveries fo r  shipment o f 
any such goods be fo re  the beginning o f said prosecution.83

(b) The Sec re ta ry  o f  L a b o r,8,1 o r any o f  his authorized 
representatives, sha ll make a ll investigations and inspec­
tions under section 11(a ) w ith respect to the employment 
o f m inors, and, subject to  the direction and contro l o f the 
A tto rn ey  Genera l, shall b ring a ll actions under section 17 
to enjoin any act o r practice which is un law ful by reason o f 
the e>dstence o f  oppressive child labor, and shall ad­
m inister a ll o the r provisions o f  this Act re la ting  to op­
pressive child labor.

(c) N o em p loyer shall employ any oppressive child labor 
in commerce o r  in the production o f goods fo r  commerce 
o r in any en te rp rise  engaged in  commerce o r  in  the p ro ­
duction  o f  good s f o r  com m erce.88

(d) In order to carry out the objectives o f this section, 
the Secretary may by regulation require employers to 
obtain from any employee proof o f age.

E xem ption s
SEC. 13.86 (a ) The p rov is ion s  o f  sections 6 (except sec­

tion 6(d) in the case ofparagraph (1) o f this subsection)87 
and 7 sh a ll n o t app ly  w ith  re spec t to—

( 1)  any em p loyee em p loyed  in a bona fid e  execu tive , 
a dm in is tra tiv e , o r  p ro fe s s ion a l capacity (inc lud ing  
any  employee employed in  the capacity o f  academic ad ­
m in istra tive personnel o r  teacher in  elementary o r  secon­
d a ry  schools), o r  in  the capacity o f  ou ts ide sa lesm an (as 
such te rm s a rc  de fin ed  and de lim ited  f ro m  tim e to  
tim e by re g u la tion s  o f  the  Sec re ta ry , sub jec t to  the 
p rov is ion s  o f  the A dm in is tra tive  P ro ced u re  A ct, ex ­
cept th a t an  em p loyee o f  a  re ta i l o r  se rv ice e s tab lish ­
m en t s h a ll n o t be exc luded  from  the d e fin it io n  o f  
em p loyee em p loyed  in  a  bona fid e  executive o r  ad ­
m in is tra tiv e  capacity because o f  the num ber o f  h ou rs  
in h is w o rkw ee k  w h ich  he devotes to  ac tiv itie s  n o t 
d ire c t ly  o r  c lo se ly  re la te d  to  the pe rfo rm ance  o f  ex-

11 As amended by section 10(a) of the Fair Labor Standards Amendments of 1949.
*• Sec footnotes 8 and 25.
14 Section 10(b) of the Fair Labor Standards Amendments of 1949 aa amended by section 8 

of the Fair Lal>or Standards Amendments of 1961.
*• Section 13 as amended by section 11 of the Fair Labor Standards Amendments of 1949; by 

Keorjpiniralion Plan No. 6 of 1950; and m  further amended by the Fair Labor Standiuds 
Amendments of 1961, 1966, 1974, 1977, and 1989.

•' As amended by the Education Amendments of 1972,86 Stat. 235 at 375, effective July 1, 
1972.

ecutive o r  adm in istra tive  ac tiv itie s , i f  le ss  than 40 
p e r centum  o f  h is h ou rs  w o rk e d  in  the w o rkw eek  a re  
devoted ,to such ac tiv itie s ); o r

(2)*** (Repealed)
INote: Section 13(a)(2) (relating to employees 
employed by certain retail or service establishments) 
was repealed, effective April 1, 1990, by section 
3(c)(1) of the Fair Labor Standards Amendments of 
1989.]

(S) any  employee employed by an  establishment which is  
an  amusement o>' rec rea tiona l establishment, organized 
camp, or religious or non-profit educational conference 
center,68 i f  (A ) it  does not operate f o r  m ore than seven 
months in  any ca lendar year, o r  (B ) du ring  the preceding 
ca lendar year, its average, receipts f o r  any  six months o f  
such ye a r were not m ore than 3S‘/s p e r centum o f  its  
average receipts f o r  the other s ix  months o f  such year, ex­
cept that the exemption from sections 6 and 7 provided 
by this paragraph does not apply with respect to any 
employee of a private entity engaged in providing ser­
vices or facilities (other than, in the case of the exemp­
tion from section 6, a private entity engaged in provicing 
services and facilities directly related to skiing) in a na­
tional park or a national forest or on land in the National 
Wildlife Refuge System, under a contract with the 
Secretary of the Interior or the Secretary of Agriculture;89 
o r

(4)*** (Repealed)
[Note: Section 13(a)(4) (relating to employees 
employed by certain retail establishments) was 
repealed, effective April 1,1990, by section 3(c)(1) of 
the Fair Labor Standards Amendments of 1989.]

(5 ) any em p loyee em p loyed  in th e  catch ing , ta k in g , 
p rop aga ting , h a rves ting , cu ltiv a tin g , o r  fa n n in g  o f  
any k ind  o f  fish , sh e llf ish , c rustacea , sponges, 
seaw eeds, o r  o th e r aquatic fo rm s  o f  an im a l and 
vegetab le  li fe , o r  in  the f i r s t  p rocess ing , cann ing o r  
pack ing  such m arin e  p roducts a t sea as an inc ident to , 
o r  in  con junction  w ith , such fis h in g  ope ra tion s , in ­
c lud ing  the go in g  to  and re tu rn in g  from  w o rk  and 
lo ad in g  and un load ing  when p e rfo rm ed  by any such 
em p loyee ; o r

(6 ) any employee employed in  ag ric id tu re  (A ) i f  such 
employee is employed by an  employer who d id  not, du ring  
any ca lendar quartet' du ring  the preceding ca lendar 
year, use more than fiv e  hundred man-days o f  
a g r ia d tu ra l labor, (B ) i f  such employee is the parent,

M Added by section 11 of the Fair Labor Standards Amendments of 1977, effective 
November 1, 1977.

11 The last clause of section 13(aX3) of the Act was added by section 4(a) of the Fair l«n)x>r 
Standards Amendments of 1977, effective January 1. 1978. See also section 13(b)(29) of the 
Act, u  added by the 1977 Amendments.
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spouse, child , o r  other member o f  his employer's im ­
mediate fa m ily , (C ) i f  such employee (i ) is employed as a  
hand hai'vest, lab o re r and is p a id  on a  piece ra te  basis in  
an  operation which has been, and is custom arily  and  
genera lly  recognized as having been, pa id  on a piece ra le  
basis in  the reg ion o f  employment, ( i i )  commutes d a ily  
f r o m  h is permanent residence, to the fa rm  on which he is 
so employed, and (H i) has been employed in  ag ricu ltu re  
less than thirteen weeks du ring  the preceding ca lendar 
yea r, (D) i f  such employee (other than an  employee 
dcsa'ibed in  clause (C ) o f  this subsection) ( i )  is  sixteen 
years o f  age o r  under and is employed, as a hand harvest 
laborer, is  p a id  on a  piece ra le  basis in  an  operation 
which, has been, and is custom arily  and genera lly  
recognized as having been, paid, on a piece ra te  basis in  
the region o f  employment, ( i i )  is employed on the same 
f a rm  as his parent o r  person standing in  the place o f  h is 
paren t, and  (H i) is pa id  at the same piece ra te  as 
employees over age sixteen a re  pa id  on the same fa rm , o r
(E ) i f  such employee is p rin c ip a lly  engaged in  the range 
production o f  livestock;90 o r

(7 ) any  em p loyee to  the e x ten t tha t such em p loyee is 
exem p ted by reg u la tion s , o rd e r , o r  certificate o f  the 
S e c re ta ry  issued under section 14; o r

(8)91 any  em p loyee em p loyed in connection w ith  the 
pub lica tion  o f  any w eek ly , sem i-w eek ly , o r  d a ily  
new spaper w ith  a c ircu la tion  o f  less than fo u r  th ou ­
sand the m a jo r p a rt o f  which c ircu la tion  is w ith in  the 
coun ty  w here pub lished o r  coun ties con tiguous 
th e re to ; o r

(9) * * * (Repealed)
INote: Section 19(a)(9) (relating to motion pU lure 

theater employees) was repealed by section 23 o f the 
Fair Labor Standards Amendments o f 1974. The 1974 
amendments created an exemption for such employees 
from the overtime provisions only in section 
13(bX27).]

( 10) any sw itchboa rd  o p e ra to r em p loyed by an in­
dependen tly  ow ned pub lic  te lephone company which 
has n o t m o re  than  seven hund red  and f i f t y  s ta tion s ; o r

(11) * * * (Repealed)
[Note: Section 13(aXU) (relating to telegraph agen­

cy employees) was repealed by section 10 o f the Fair 
Labor Standards Amendments o f 1974. The 1974 
amendments created an exemption from the overtime 
provisions only in section 13(bX23), which was re­
pealed effective May 1, 1976. ]

*° Prior to the Pair Labor Standards Amendments of 11)66, the section 111(a)(6) exemption 
was applicable to all agricultural employees.

•• As amended by the Pair Labor Standards Amendments of 11)66 (which deleted the words 
“printed and" which formerly preceded the word “published"),

( 12) any em p loyee em p loyed as a seaman on  a  vesse l
o th e r than an Am erican  vesse l; o r
(13) * * * (Repealed)
[Note: Section 13(aX13) (relating to small logging 

crews) was repealed by section 23 o f the Fair Labor 
Standards Amendments o f 1974. The 1974 amendments 
created an exemption for such employees from the over­
time provisions only in Section 13(bX28).J

(14) * * * (Repealed)
[Note: Section 13(aX14) (relating to employees 

employed in growing and harvesting o f shade grown 
tobacco) was repealed by section 9 o f the Fair Labor 
Standards Amendments o f 1974. The 1974 amendments 
created an exemption for certain tobacco producing 
employees from the overtime provisions only in section 
13(bX22). The section 13(bX22) exemption was repealed, 
effective January 1, 1978, by section 5 o f the Fair Labor 
Standards Amendments o f 1977.]

(15) any employee employed on a casual basis in 
domestic service employment to provide babysitting ser­
vices or any employee employed in domestic service 
employment to provide companionship services for in­
dividuals who (because o f age or infirmity) are unable 
to care for themselves (as such terms are defined and 
delimited by regulations o f the Secretary).

(b ) The p rov is ion s  o f  section 7 sh a ll not app ly  w ith  
respec t to —

(1 ) any em p loyee w ith  respect to  whom  the S e c re ta ry  
o f  T ran sp o rta t io n92 has p ow er to  es tab lish  q u a lific a ­
tions and m axim um  hou rs o f  serv ice pu rsuan t to  the 
p rov is ion s  o f  section 204 o f  the M o to r C a rr ie r  A ct, 1935 : 
g2“ ; o r

(2)  any em p loyee o f  an em p loye r engaged in the opera­
tion o f a common carrier by rail and sub jec t to  the p ro ­
v is ions o f  p a rt  I  o f  the In te rs ta te  Com m erce A ct; o r

(3 ) any em p loyee o f  a c a r r ie r  by a i r  sub jec t to  the p ro ­
v is ions o f  t it le  I I  o f  the R a ilw ay  L ab o r A ct; o r

(4) * * * (Repealed)
[Note: Section 13(bX4) (relating to employees in the 

canning, processing, marketing, freezing, curing, stor­
ing, packing for shipment, or distributing o f any kind o f 
fish, shellfish, or other aquatic forms o f animal or 
vegetable life, or any byproduct thereof) was repealed, 
effective May 1, 1976, by section 11 o f the Fair Labor 
Standards Amendments o f 1974.]

(5 ) any ind iv idua l em p loyed as an  outside buyer o f  
p o u lt ry , eggs, c ream , o r  m ilk , in th e ir  raw  o r  n a tu ra l 
s ta te ; o r

•* As amended hy (he Department «»f Transportation Act. HR Stat. 1)31, which »uhxtilutod 
'Secretary of Transportation" for "Interstate Commerce Commission"

Section 204 of the original Motor Currier Act is now codified al I!) CSC.  3102.
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(6) any em p loyee em p loyed as a  seam an; o r
(7)* * * (Repealed)
[Note: Section 13(b)(7) (relating to any driver, 

operator, or conductor employed by an employer engag­
ed in the business o f operating a street, suburban or in- 
terurban electric railway, or local trolley or motorbus 
carrier) was repealed, effective May 1, 1976, by section 
21 o f the Fair Labor Standards Amendments o fl974 .93J

(8) * * * (R ep e a le d )
[N o te : S ec tion  1 3 (b )(8 ) ( re la t in g  to  any em p loyee 

em p loyed by a  h o te l, m o te l, o r  re s ta u ra n t) w as re p e a l­
ed, e ffe c tiv e  Jan u a ry  1, 1979 , by section 14 o f  the F a i r  
L ab o r S tan d a rd s  Am endm ents o f  1977 .]

(9 ) any em p loyee em p loyed as an announcer, new s 
ed ito r, o r  c h ie f eng inee r by a  ra d io  o r  te lev is ion  s ta tion  
the m a jo r s tu d io  o f  which is loca ted  (A ) in  a c ity  o r  tow n  
o f  one hund red  thousand popu la tion  o r  le ss , acco rd ing  
to the la te s t ava ilab le  decen ia l census fig u re s  as com p il­
ed by the B u re au  o f  the Census, except w here  such c ity 
o r tow n is p a rt o f  a s tanda rd  m e trop o litan  s ta tis tic a l 
a rea , as d e fin ed  and designated  by the B u reau  o f  the 
Budget, w h ich  has a  to ta l p opu la tion  in excess o f  one 
hundred thou sand , o r  (B )  in a c ity  o r  tow n  o f  tw en ty - 
five thousand popu la tion  o r  le ss , which is p a rt o f  such 
an a rea  bu t is  a t le a s t 40  a ir lin e  m iles  from  the p rin c ipa l 
city in such a re a ; o r

(10)(A ) any  salesman, p a rlsm an , o r  mechanic p r im a r i ly  
engaged in  se lling o r  servicing automobiles, trucks, o r  fa rm  
implements, i f  he is employed by a  nonm anufactu ring  
establishment p r im a r i ly  engaged in  the business o f  selling 
such vehicles o r  implements to u ltim ate purchasers; o r

(B) any salesman prim arily engaged in selling 
trailers, boats, or aircraft, i f  he is employed by a 
nonmanufacturing establishment primarily engaged in 
the business o f selling trailers, boats, or aircraft to 
ultimate purchasers;9> or

( 11) any em p loyee em p loyed as a d r iv e r o r  d r iv e r ’ s 
he lper m ak in g  lo c a l d e liv e rie s , w ho is compensated fo r  
such em p loym en t on the basis o f  t r ip  ra te s , o r  o th e r 
de live ry  paym ent p lan , i f  the S e c re ta ry  sh a ll fin d  th a t 
such ;J a n  has the g en e ra l pu rpose  and e ffe c t o f  redu c ­
ing h ou rs  w o rk ed  by such em p loyees to , o r  b e low , the 
maximum  w o rkw ee k  app licab le  to  them  under section 
7 (a ); o r

•' Fr .r in tin* Fair l̂ almr Standard* Amendments of 11)66. employee* of local transit com-
I mji • wen? exempt from both the Act'n minimum wage and overtime requirement*.

’* H* 4Li were added by the Fair Labor Standards Amendment* of 1974. Prior to these 
Amendment*, tin* overtime exemption in r.uhseclion (H) also applied to partsmcn nnd 
Mutluno\s. An earlier minimum wage -option for any employee of u retail or service 
♦'Htatdi»hment which is primarily engaged in the business of selling automobiles, trucks or 
farm implements wart regaled by the Fair Labor Standards Amendments of 1966.

(12) any employee employed in  ag ricu ltu re  o r  in  connec­
tion  urith the operation o r  maintenance o f  ditches, canals, 
reservoirs, o r  waterways, not owned o r  operated f o r  p ro ­
f i t ,  o r  operated on a  sharecrop basis, an il which a re  used 
exclusively f o r  supply and storing o f  w ater f o r  ag ricu ltu re  
purposes,'36 on'

(13) any employee w ith  respect to his employment in  
a g ria d tu re  by a  fa rm e r , notw ithstanding other employ­
ment o f  much employee in  connection w ith livestock auc­
tion operations in  which such faw n e r is  engaged as an  ad­
ju n c t to the ra is in g  o f  livestock, either on his own account 
o r  in  conjunction w ith other fa rm e rs , i f  such employee (A ) 
is  p r im a r i ly  employed du ring  his workweek in  
ag ricu ltu re  try such fa rm e r , and (B ) is pa id  f o r  his 
employment in  connection with such livestock auction  
operations a t a  wage ra te  not less Hum that prescribed by 
section G (a )(l);or‘ o r

(U )  any  employee employed w ith in the a rea  o f  p ro ­
duction (as defined by the Secretary ) by an  establishment 
commonly recognized as a  country elevator, including  
such an  establishment whieli sells products and services 
used in  the operation o f  a  fa rm , i f  no more than Jive 
employees a re  employed in  the establishment in such 
operations;07 o r

(15) any  employee erujaged in  the processing o f  maple 
sap in to suga r (other than re fined sugar) o r  sy rup ; »« o r

(16) any  employee engaged (A ) in  the transpo rta tion  
and  p rep a ra tion  f o r  transpo rta tion  o f  f ru it s  and  vegeta­
bles, whether o r  not perform ed by the fa rm e r , f r o m  the 
f a rm  to a  place o f  firs t  processing o r f i r s t  m arketing w ith­
in  the same State, o r (B ) in  trarwportation , whether o r  
not perform ed by the fa rm e r , between the fa rm  and any  
poin t w ith in  the same State o f  persons employed o r  lo  be 
employed in  the harvesting o f  fn r i t s  o r  vegetables; !,a o r

(17) an y  d riv e r employed by an  employer engaged in the 
business o f  operating taxicabs;100 o r

(18) • * * (Repealed)
[Note: Section 13(b)(18) (relating to any employee o f 

a retail or service establishment who is employed 
primarily in connection with the preparation or offer­
ing o f food or beverages for human consumption, 
either on the premises, or by such services as catering,

'* A minimum wage exemption for these employees was repealed by the Fair Labor Stan 
dards Amendments of 1966.
"  Ibid.
•» Ibid.
** The exemption applicable to the ginning of cotton and the promising of sugar beets and 

sugar cane was deleted from section 13<bXir>) by the Fair Lolior Standards Amendments of 
1974 and provision was made for such employees in sections 13(b)(2a) and lH(b)(2G). The ex­
emptions in sections 13(bX2f>) and 13<b)(26) were repealed, effective January 1, 197H, by the 
Fair Lalwr Standards Amendments of 1977, and provision was made for such employees in 
sections 13(i) and ]3(j), which were added to the Act by those Amendments.

** See footnote 95.
Ibid
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banquet, box lunch, or curb or counter service, to the 
public, to employees, or to members or guests o f 
members o f clubs) was repealedeffective May 1,1976, 
by section 15 o f the Fair Labor Standards Amend­
ments o f 1974.) m

(19) * * * (Repealed)
INote: Section 13(bX19) (relating to any employee o f 

a bowling establishment) was repealed, effective May 
1, 1976, by section 16 o f the Fair Labor Standards 
Amendments o f 1974.)

(20) any employee o f a public agency who in any 
workweek is employed in Fire protection activities or 
any employee o f a public agency who in any work­
week is employed in law enforcement activities (in­
cluding security personnel in coirectional institu­
tions), i f  the public agency employs during the work­
week less than 5 employees in Fire protection or law 
enforcement activities, as the case may be;102 or

INote: Section 6(cX3) o f the Fair Labor Standards 
Amendments o f1974provided as follows: “The Secre­
tary o f Labor shall in the calendar year beginning 
January 1, 1976, conduct (A) a study o f the average 
number o f hours in tours o f duty in work periods in 
the preceding calendar year o f employees (other than 
employees exempt from section 7 o f the Fair Ixibor 
Standards Act o f1938 by section 13(bX20) o f such Act) 
ofpublic agencies who are employed in Fire protection 
activities, and (B) a study o f the average number o f 
hours in tours o f duty in work periods in the preceding 
calendar year o f employees (other than employees ex­
empt from section 7 o f the Fair Labor Standards Act 
o f 1938 . j  section 13(bX20) o f such Act) o f public 
agencies who are employed in law enforcement ac­
tivities (including security personnel in correctional 
institutions). The Secretary shall publish the results 
o f each such study in the Federal Register.” The 
results o f the Secretary’s study were published in the 
Federal Register on September 8,1983. The Secretary 
determined hours standards for law enforcement 
employees at 171 and for Fire protection employees at 
212 in a 28-day period (48 FR 40,518)]

(21) any employee who is employed in domestic ser­
vice in a household and who resides in such house­
h o ld o r

(22) * * * (Repealed)
[Note: Section 13(b)(22) (relating to employees 

employed in the growing and harvesting of shade grown

1,1 lliul.
145 Prior to January i, 11*75, section KkhX'JO) exempted "any employee of a public agency 

who is employed In fire protection or law enforcement activities (including security personnel 
in correctional institutions)". A partial overtime exemption l.»r public agencies having 5 rr 
more such employees la provided by section 7(k) of the Aft

tobacco’03) was repealed, effective January 1, 1976, by 
section 5 of the Fair Labor Standards Amendments of 
1977]

(23) * * * (Repealed)
INote: Section 13(bX23) (relating to any employee 

or proprietor in a retail or service establishment 
which qualiFies as an exempt retail or service estab­
lishment under section 13(aX2), who is engaged in 
handling telegraphic messages for the public10 V was 
repealed, effective May 1, 1976, by section 10 o f the 
Fuir Labor Standards Amendments o f 1974.)

(24) any employee who is employed with his spouse 
by a non-profit educational institution to serve as the 
parents o f  children—

(A) who are orphans or one o f whose natural
parents is deceased, or1"''

(B) who are enrolled in such institution and
reside in residential facilities o f the institution,

while such children are in residence al such institu­
tion, i f  such employee and his spouse reside in such 
facilities, receive, without cost, board and lodging 
from such institution, and are together compensated, 
on a cash basis, al an annual rate o f not less than 
810,000; or

(25) * * * (Repealed)
[Note: Section 13(b)(25) (relating to any employee 

engaged in ginning cotton for market in any place of 
employment located in a county where cotton is grown 
m commercial quantities’06) was repealed oy section 
6(a) of the Fair Labor Standards Amendments of 1977. 
and is replaced by new section I3(i). added by section 
6(b) of those Amendments, which provides a more 
limited overtime exemption for such employees. Both 
changes were effective January 1, 1978.]

(26) * * * (Repealed)
[Note: Section 13(b)(26) (relating to any employee who 

is engaged in the processing of sugar beets, sugar bee* 
molasses, or sugarcane into sugar (other than refined 
sugar) or syrup was repealed by section 7(a) of the Fair 
Labor Standards Amendments of 1977, and is replaced 
by new section I3(j), added by section 7(b) of those 
Amendments, which provides a more limited overtime 
exemption for such employees. Both changes were ef­
fective January 1. 1978.]

A minimum wage exemption fuf these employees was ro|*ealed by the Fair Labor Slun 
dards Amendment* of PJ74 

•"* Ibid.
,oi 120 Cong. ttcc. H8600 (March 2h. .'.*74; statement of Congressman Pent) indicate* that 

the word ''and" was intended in place nf "or".
A minimum wage exemption for these employees was rr|H'{dcd by the K.ur Lalwr Stan­

dard* Ana ndmenta of 1‘Jtiti.
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(27) any employee employed by an establishment 
which is a motion picture theater; 107 or

(28) any employee employed in planting or tending 
trees, cruising, surveying, or felling timber, or in 
preparing or transporting logs or other forestry pro­
ducts to the mill, processing plant, railroad, or other 
transportation terminal, i f  the number o f employees 
employed by his employer in such forestry or lumber­
ing operations does not exceed eight;109 or

(29)109 any employee of an amusement or recreational 
establishment located in a national park u  national 
forest or on land In the National Wildlife Refuge System if 
such employee (A) is an employee of a private entity 
engaged in providing services or facilities in a national 
park or national forest, or on land in the National Wildlife 
Refuge System, under a contract with the Secretary of 
the Interior or the Secretary of Agriculture, and (B) 
receives compensation for employment in excess of 
fifty-six hours in any workweek at a rate not less than 
one and one-half times the regular rate at which he is 
employed.

(c)(1) Except as provided in  p a rag raphs (2 ) o r  (4), the pro- 
vm ovs o f  section 12 re la ting  to child labo r sha ll not app ly to 
any employee employed in  ag ricu ltu re  outside o f  school 
hours f o r  the school d istric t where suck employee is  liv ing  
while lie is so employed, i f  such employee—

(A) is less than twelve years o f age and (i) is 
employed by his parent, or by a person standing in 
the place o f his parent, on a farm owned or operated 
by such parent or person, or (ii) is employed, with the 
consent o f his parent or person standing in the place 
o f his parent, on a farm, none o f the employees o f 
which are (because o f section 13(aX6XA)) required to 
be paid at the wage rate prescribed by section 6(aX5),

(B) is twelve years or thirteen years o f age and (i) 
such employment is with the consent o f  his parent or 
person standing in the place o f  his parent, or (ii) his 
parent or such person is employed on the same farm 
as such employee, or

(C ) is fourteen years o f age or older.
(2) The p rov is ions o f  section 12 re la ting  to child labor 

shall app ly  to an  employee beloiv the age o f  sixteen employed 
in ag ricu ltu re  in  an occupation that the Secre ta ry  o f  L ab o r 
f in d s  and deci res to be p a rt ic u la r ly  hazardous f o r  the 
employment o f  ch ild ren below the age o f  sixteen, except 
where such employee is employed by his paren t err try a  pe r­

son standing in  the place o f  his paren t on, a  fa rm  owned o r  
operated by such paren t o r  person.

(3) The proifis ions o f  section 12 re la ting  to child labo r 
sha ll not app ly  to any  child employed as an  actor o r  per­
fo rm e r  in  m otion pictures o r  theatrica l productions, o r  in  
ra d io  o r  television productiojxs.

(4)"°(A) An employer or group of employers may apply to 
the Secretary for a waiver of the application of section 12 
to the employment for not more than eight weeks in any 
calendar year of individuals who are less than twelve years 
of age, but not less than ten years of age, as hand harvest 
laborers in an agricultural operation which has been, and is 
customarily and generally recognized as being, paid on a 
piece rate basis in the region in which such individuals 
would be employed. The Secretary may not grant such a 
waiver unless he finds, based on objective data submitted 
by the applicant, that—

(i) the crop to be harvested is one with a particularly 
short harvesting season and the application of section 
12 would cause severe economic disruption in the in­
dustry of the employer or group of employers applying 
for the waiver;

(ii) the employment of the individuals to whom Ihe 
waiver would apply would not be deleterious to their 
health or well-being;

(iii) the level and type of pesticides and other 
chemicals used would not have an adverse effect on the 
health or well-being of the individuals to whom the 
waiver would apply;

(iv) individuals age twelve and above are not available 
for such employment; and

(v) the industry of such employer or group of employ 
ers has traditionally and substantially employed individ­
uals under twelve yeais of age without displacing sub­
stantial job opportunities for individuals over sixteen 
years of age.
(B) Any waiver granted by the Secretary under subpara­

graph (A) shall require that—
(i) the individuals employed under such waiver be 

employed outside or school hours for the school district 
where they are living while so employed;

(ii) such individuals while so employed commute daily 
from their permanent residence to the farm on which 
they are so employed; and

(iii) such individuals be employed under such waiver
(I) for not more than eight weeks between June 1 and 
October 15 of any calendar year, and (II) in accordance

' A minimum watfe exemption for these employees was repealed by the Fair Ijibor Stan* ________________
dirds Amendments of 11)74.

Ibid.
Added by section 4(h) of the Fair Labor Standards Amendments of 1977, effective 1,0 As added by section 8 of the Fair Labor Standards Amendments of 11)77, effective

•luxury 1. 1978, Noveml»er I, 1977.
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with such other terms and conditions as the Secretary
shall prescribe for such individuals' protection.
(d) The provisions o f  sections 6, 7, and 12 shall not apply 

with respect to any employee engaged in the delivery o f  
newspapers to the consumer or to any homeworker engaged in the making of wreaths composed principally of natural holly, pine, cedar, or other cvergrpens (in­cluding the harvesting of the evergreens or other forest products used in making such wreaths).

(e) The provisions o f section 7 shall not app ly with 
respect to employees fo r  whom the Secre ta ry  o f Labo r is 
authorized to  establish minimum wage rates as provided in 
section 6(aX3), except with respect to employees fo r whom 
such rates a re  in effect; and with respect to such 
employees the Secre ta ry  may m ake ra le s  and regulations 
provid ing reasonable lim itations and allow ing rerisonable 
variations, to lerances, and exemptions to and from  any o r 
all o f  the provisions o f  section 7 i f  he shall find, a fte r a 
public hearing on the m atter, and tak ing into account the 
fac to rs set fo rth  in section 6{aX3), that economic conditions 
w a rran t such action .111

( f ) The provisions o f sections 6, 7 ,1 1 , and 12 shall not ap­
ply with respect to any employee whose services during 
the workw eek a re  perform ed in a workp lace within a 
foreign country o r  within te rr ito ry  under the jurisd iction o f 
the United States o the r than the fo llow ing : a S tate o f the 
United States; the D istrict o f Columbia; Pue rto  Rico; the 
V irgin Is lands; O uter Continental S h e lf lands defined in 
the O uter Continenta l Sh e lf Lands Act (ch. 345 , 67 S tat. 
462 ); American Samoa; Guam ; W ake Island; Eniwetok 
A to ll; K w a ja le in  A to ll; and Johnston Is lan d . U i- n-“

(g) The exemption from section 6 provided by 
paragraph (6) o f  subsection (a) o f  this section shall not 
apply with respect to any employee employed by an 
establishment (1) which controls, is controlled by, or is 
under common control with, another establishment the 
activities o f  which are not related for a common 
business purpose to, but materi lly support the ac­
tivities o f the establishment emplo^ ing such employee; 
and (2) whose annual gross volume o f sales made or 
business done, when combined with the annual gross 
volume o f sales made or business done by each 
establishment which controls, is controlled by, or is 
under common control with, the establishment employ­
ing such employee, exceeds $10,000,000 (exclusive o f ex­

111 Section 3 of tliu American Samoa Ijihor Stamfords Amendments of 
"* Section Id) of the Act of August 30,1057 (71 Stat. 514), as amended l»y section 21(h) of 

the Act of .fuly 12. 1960(74 Stat. *i 17), nnd by section 213 of the Fair Lafoir Stamfords Amend­
ments of 1'JHG, and by Section 1225 of the i’anama Canal Act of 1979 (93 Stat. 468)

Pursuant to Puhlic Law 99-239, 99 Stat. 1779, the Fair l n̂bor Standards Act no longer 
applies In Kniwotok Atoll and Kwajaluin Atoll, effective October 21.1986. Additionally, pur­
suant to Puhlic l«iw 94-241,90 Slat. 263(48 U.S.C. 1681, note), effective March 24.1976. the 
Fair l̂ ifoir Standards Act, except for section 6, applies to the Northern Manana Islands.

cise taxes at the retail level which are separately 
stated,)

(h) The provisions o f section 7 shall not apply for a 
period or periods o f not more than fourteen workweeks 
in the aggregate in any calendar year to any employee 
who—

(1) is employed by such employer—
(A) exclusively to provide services necessary and 

incidental to the ginning o f cotton in an establish­
ment primarily engaged in the ginning o f cotton;

(B) exclusively to provide services necessary and 
incidental to the receiving, handling, and storing o f 
raw cotton and the compressing o f raw cotton when 
performed at a cotton warehouse or compress-ware- 
house facility, other than one operated in conjunc­
tion with a cotton mill, primarily engaged in stor­
ing and compressing;

(C) exclusively to provide services necessary and 
incidental lo the receiving, handling, storing, and 
processing o f cottonseed in an establishment 
primarily engaged in the receiving, handling, stor­
ing, and processing o f cottonseed; or

(D) exclusively to provide services necessary and 
incidental to the processing o f sugar cane or sugar 
beets in an establishment primarily engaged in the 
processing o f sugar cane or sugar beets; and
(2) receives for—

(A) such employment by such employer which is 
in excess o f ten hours in any workday, and

(B) such employment by such employer which is 
in excess o f forty-eight hours in any workweek;

compensation at a rate not less than one and one-half 
times the regular rate at which he is employed.

Any employer who receives an exemption under this 
subsection shall not be eligible for any other exemption 
under thus section or section 7.

(i)"3 The provisions of section 7 shall nol apply for a 
period or periods of not more than fourteen workweeks in 
the aggregate in any period of fifty-two consecutive weeks 
to any employee who—

(1) is engaged in the ginning of cotton for market in 
any place of employment located in a county where cot­
ton is grown in commercial quantities; and

(2) receives for any such employment during such 
workweeks—

(A) in excess of ten hours in any workday, and
(B) in excess of forty-eight hours in any workweek, 

compensation at a rate not less than one and one-halt 
times the regular rate at which he is employed. No

" ’Added by section 6(h) of the F:ur l.al«>r SlaiidardH Amendment* of 1977, effective 
Jnnaury 1, 1978.
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week inc luded in any fifty -tw o week period fo r p u r­
poses o f the preced ing sen tence  may be inc luded fo r 
such purposes in any o the r fifty -tw o  week period.

(j)114 The provis ions o f sec tion  7 sha ll not app ly fo r a 
period  o r periods o f not m ore than fou rteen w orkw eeks in 
the agg regate in any period o f fifty -tw o  consecu tive  w eeks 
to  any em p loyee w ho—

(1) is engaged in the p rocess ing o f sugar beets, suga r 
beet m olasses, or sugar cane in to  sugar (o ther than 
refined sugar) or syrup; and

(2) rece ives fo r any such em p loym en t during such 
w orkw eeks—

(A) in excess o f ten hours in any workday, and
(B) in excess o f fo rty-e ight hours in any w orkw eek, 

com pensa tion  at a ra te not less than one and one-ha lf 
tim es the regu lar rate at w h ich  he is em ployed . No 
week inc luded in any fifty -tw o  w eek period fo r p u r­
poses o f the preced ing sen tence may be inc luded fo r 
such purposes in any o the r fifty -tw o week period.

L e a rn e rs , A pp ren tices , S tu den ts , and Hand icapped 
W o rk e rs

SEC. 14.1,6 (a ) The Secretary , to the extent necessary in  
o rd e r to prevent curta ilm ent o f  opportunities f o r  employ­
ment, sh a ll by regu lations o r  by o rde rs provide f o r  the 
employment o f  learners , o f  apprent ices, and o f  messengers 
employed p r im a r i ly  in delivering letters and messages, 
under special certificates issued pu rsuan t lo  regu lations o f  
the Secretary , a t such wages lowei' than the m in im um  wage 
applicable under section 6 and subject to such lim ita tion s as 
to time, number, p roportion , and  length o f  sendee as the 
Secre ta ry  sha ll prescribe.

(b)(1)(A) The Secretary, to the extent necessary in 
order to prevent curtailment o f  opportunities for 
employment, shall by special certificate issued under a 
regulation or order provide, in accordance with sub- 
paragraph (B), for the employment, at a wage rate not 
less than 85 per centum o f the otherwise applicable 
wage rate in effect under section 6 or not less than $1.60 
an hour, whichever is the higher, o f  full-time students 
(regardless o f age but in compliance with applicable 
child labor laws) in retail or service establishments.

(B) Except as provided in paragraph (4XB), during 
any month in which full-time students are to be em­
ployed in any retail or service establishment under 
certificates issued under this subsection the proportion

•'* Added by section 7(b) of the Fair Labor Standards Amendments <>f li»77. effective 
January 1. 1078.

'*» As amended by section 24 of the Fair Labor Standards Amendments of 1U74.

o f student hours o f employment to the. lotal hours o f em­
ployment o f all employees in such establishment may 
not exceed—

(i) in the case o f a retail or service establishment 
whose employees (other than employees engaged in 
commerce or in the production o f goods for commerce) 
were covered by this Act before the effective date o f the 
Fair Labor Standards Amendments o f 1974—

(I) the proportion o f student hours o f employment 
to the total hours o f employment o f all employees in 
such establishment for the corresponding month o f  
the immediately preceding twelve-month period,

(II) the maximum proportion for any correspond­
ing month o f student hours o f employment to the 
total hours o f employment o f all employees in such 
establishment applicable to the issuance o f certifi­
cates under this section at any time before the effec­
tive date o f the Fair Labor Standards Amendments 
o f 1974 for the employment o f students by such 
employer, or

(III) a proportion equal to one-tenth o f the total 
hours o f employment o f all employees in such 
establishment,

whichever is greater;
(ii) in the case o f retail or service establishment 

whose employees (other than employees engaged in 
commerce or in the production o f goods for commerce) 
are covered for the first time on or after the effective 
date o f the Fair Labor Standards Amendments o f 
1971—

(I) the proportion o f hours o f employment o f 
students in such establishment to the total hours o f  
employment o f all employees in such establishment 
for the corresponding month o f the twelve-month 
period immediately prior to the effective date o f 
such Amendments,

(II) the proportion o f student hours o f employ­
ment to the total hours o f employment o f all em­
ployees in such establishment for the corresponding 
month o f the immediately preceding twelve-month 
period, or

(III) a proportion equal to one-tenth o f the total 
hours o f employment o f all employees in such 
establishment,

whichever is greater; or
(iii) in the case o f a retail or service establishment 

for which records o f student hours worked are not 
available, the proportion o f student hours o f employ­
ment lo the total hours o f employment o f all employ­
ees based on the practice during the immediately 
preceding twelve-month period in (I) similar estab­
lishments o f the same employer in the same general
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metropolitan area in which such establishment is 
loca ted (II) similar establishments o f the same or 
nearby communities i f  such establishment is not in a 
metropolitan area, or (III) other establishments o f the 
same aeneral character operating in the community 
or the nearest comparable community.

For purpose or clauses (i), (ii), and (iii) o f this subpara­
graph, the term student hours o f employment" means 
hours during which students are employed in a retail or 
service establishment under certificates issued under 
this subsection.

(2) The Secretary, to the extent necessary in order to 
prevent curtailment o f opportunities for employment, 
shall by special certificate issued under a regulation or 
order provide for the employment, at a wage rate not 
less than 85 per centum o f the ivage rate in effect under 
section 6(a)(5) or not less than $1.30 an hour, whichever 
is the higher, o f full-time students (regardless o f age but 
in compliance with applicable child labor laws) in any 
occupation in agriculture.

(3) The Secretary, to the extent necessary in order to 
prevent curtailment o f opportunities for employment, 
shall by special certificate issued under a regulation or 
order provide for the employment by an institution o f  
higher education, at a wage rate not less than 85 per 
centum o f  the otherwise applicable wage rate in effect 
under section G or not less than $1.60 an hour, 
whichever is the higher, o f full-time students (regardless 
o f age but in compliance with applicable child labor 
laws) who are enrolled in such institution. The 
Secretary shall by regulation prescribe standards and 
requirements to insure that this paragraph will not 
create a substantial probability o f reducing the full­
time employment opportunities o f persons other than 
those to whom the minimum ivage rate authorized by 
this paragraph is applicable.

(f)(A)A special certificate issued under paragraph (I),
(2), or (3) shall provide that the student or students for 
whom it is issued shall, except during vacation periods, 
be employed on a part-time basis and not in excess o f 
twenty hours in any workweek.

(B)w  I f  the issuance o f a special certificate under 
paragraph (1) or (2) for an employer will cause the 
number o f students employed by such employer under 
special certificates issued under this subsection to ex­
ceed six, the Secretary may not issue such a special cer- 
tificate for the employment o f a student by such 
employer unless the Secretary finds employment o f such 
student will not create a substantial probability o f

reducing the full-time employment opportunities ofper­
sons other than those employed under special certifi­
cates issued under this subsection. I f  the issuance o f a 
special certificate under paragraph (1) or (2) for an 
employer will not cause the number o f students em­
ployed by such employer under special certificates 
issued under this subsection lo exceed six—

(i) the Secretary may issue a special certificate 
under paragraph (1) or (2) for the employment o f a 
student by such employer i f  such employer certifies to 
the Secretary that the employment o f such student 
will not reduce the full-time employment opportuni­
ties o f persons other than those employed under spe­
cial certificates issued under this subsection, and

(ii) in the case o f an employer which is a retail or 
service establishment, subparagraph (II) ofparagraph
(1) shall not apply with respect to the issuance o f 
special certificates for such employer under such 
paragraph.

The requirement o f this subparagraph shall not apply in 
the case o f the issuance o f special certificates under 
paragraph (3) for the employment o f full-time students 
by institutions o f higher education; except that i f  the 
Secretary determines that an institution o f higher edu­
cation is employing students under certificates issued 
under paragraph (3) but in violation o f the requirements 
o f that paragraph or o f regulations issued thereunder, 
the requirements o f this subparagraph shall apply with 
respect to the issuance o f special certificates under 
paragraph (3) for the employment o f students by such 
institution.

(C) No special certificate may be issued under this 
subsection unless the employer for whom the certificate 
is to be issued provides evidence satisfactory to the 
Secretary o f the student status o f the employees to be 
employed under such special certificate.

(D )"7 To m in im ize  paperwork for, and to  encourage, 
sm a ll bus inesses to  em p loy studen ts under spec ia l c e r t if i­
ca tes issued under pa ragraphs (1) and (2), the Secre ta ry 
shall, by regu la tion o r order, p rescribe  a s im p lified  app li­
ca tion  fo rm  to be used by em p loyers in app ly ing for such a 
ce rtifica te  for the em p loym en t o l not m ore  than six lu ll lim e 
students. Such an app lica tion  sha ll requ ire  on ly—

(i) a lis ting o f the nam e, address, and bus iness o f the 
app lican t em ployer.

(ii) a lis ting o f the da te  the app lican t began business, 
and

(iii) the ce rtifica tio n  that the em p loym en t o f such fu ll­
tim e studen ts w ill not reduce Ihe lu ll-tim e em p loym ent

"* As amended t»y section 12 of tho Fair Labor Standards Amendment* «f 1977, effective 
November 1, 1977. Tin* 1977 amendment? substituted “six” for "four."

,n Added by section 13 of the Fair LaN>r Stnndurd* Amendment- ol 1977. idlerlive 
November 1, 1977.
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opportun ities of persons o th e - than persons em ployed 
under spec ia l ce rtifica tes .

(c)"7i(l) The Secretary, to the extent necessary to pre­
vent curtailment ol opportunities for employment, shall by 
regulation or order provide lor the employment, under 
special certificates, ol individuals (including individuals 
employed in agriculture) whose earning or productive 
capacity is impaired by age, physical or mental deficiency, 
or injury, at wages which are—

(A) lower than the minimum wage applicable under 
section 6,

(B) commensurate with those paid to nonhandicap- 
ped workers, employed in the vicinity in which the in­
dividuals under the certificates are employed, lor essen­
tially the same type, quality, and quantity of work, and

(C) related to the individual's productivity.
(2) The Secretary shall not issue a certificate under 

paragraph (!) unless the employer provides written 
assurances to the Secretary that—

(A) in the case ol individuals paid on an hourly rate 
basis, wages paid in accordance with paragraph (1) will 
be reviewed by the employer at periodic intervals at 
least once every six months, and

(B) wages paid in accordance with paragraph (1) will 
be adiusted by the employer at periodic intervals, at 
least once each year, to reflect changes in the prevailing 
wage paid to experienced nonhandicapped individuals 
employed in the locality for essentially the same type of 
work.
(3) Notwithstanding paragraph (1). no employer shall be 

permitted to reduce the hourly wage rate prescribed by 
certificate under this subsection in effect on June 1, 1986, 
of any handicapped individual for a period of two years 
from such dale without prior authorization of the Secretary.

(4) Nothing in this subsection shall be construed to pro­
hibit an employer from maintaining or establishing work ac­
tivities centers to provide therapeutic activities for han­
dicapped clients.

(5)(A) Notwithstanding any other provision of this subsec­
tion, any employee leceiving a special minimum wage at a 
rate specified pursuant to this subsection or the parent or 
guardian of such an employee may petition the Secretary 
to obtain a review of such special minimum wage rate. An 
employee or the employee's parent or guardian may file 
such a petition (or and in behalf of the employee or in 
behalf of the employee and other employees similarly 
situated. No employee may be a party to any such action 
unless the employee or the employee's parent or guardian 
gives consent in writing to become such a party and such 
conspnt is filed with the Secretary.

(B) Upon receipt of a petition filed in accordance with 
subparagraph (A), the Secretary within ten days shall 
assign the petition to an administrative law judge appointed 
pursuant to section 3105 of title 5, United States Code. The 
administrative law judge shall conduct a hearing on the 
record in accordance with section 554 of title 5, United 
States Code, with respect to such petition within thirty days 
after assignment.

(C) In any such proceeding, the employer shall have the 
burden of demonstrating that the special minimum wage 
rate is /ushfied as necessary in order to prevent curtailment 
of opportunities lor employment.

(D) In determining whether any special minimum wage 
rate is justified pursuant to subparagraph (C). the ad­
ministrative law iudge shall consider—

(i) the productivity ol the employee or employees iden­
tified in the petition and the conditions under which such 
productivity was measured, and

(ii) the productivity of other employees pertormmg 
work ol essentially the same type and quality lor other 
employers in the same vicinity
(E) The administrative law iudge shall issue a decision 

within thirty days after the hearing provided lor in sub- 
paragraph (B). Such action shall be deemed to be a hnal 
agency action unless within thirty days the Secretary 
grants a request io review the decision ol the ad­
ministrative law iudge. Either the petitioner or the employei 
may request review by the Secretary within fifteen days ol 
the date ol issuance ol the decision py the administrative 
law iudge

(F) The Secretary, within thirty days after receiving a re­
quest for review, shall review the record and either adopt 
the decision of the administrative law iudge or issue excep­
tions. The decision ol the administrative law iudge. together 
with any exceptions, shall be deemed to be a final agency 
action.

(G) A final agency action shall be sub/ecl to judicial 
review pursuant to chapter 7 ol title 5, United States Code. 
An action seeking such review shall be brought within thirty 
days of a final agency action described in subparagraph
(F).

(d) The Secretary mag by regulation or order provide 
that sections 6 and 7 shall not apply with respect to the 
employment by any elementary or secondary school o f 
its students i f  such employment constitutes, as deter­
mined under regulations prescribed by the Secretary, an 
integral part o f the regular education program provided 
by such school and such employment is in accordance 
with applicable child labor laws.

Amimrndcd by tin- Act of October IB, 1986 (100 Sul. 1929).
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P roh ib ite d  Acts

S liC . 15. (a ) A fte r the expiration o f  one hundred and 
twenty days from  the date o f  enactm ent o f this Act,'it shall 
he un law fu l fo r any person—

( 1) to transpo rt, o f fe r  fo r  transporta tion , ship, deliver, 
o r  sell in commerce, o r  to ship, deliver, o r sell with 
know ledge that shipment o r de livery o r  sale the reo f in 
commerce is intended, any goods in the production o f  
which any employee was employed in violation o f  sec­
tion 6 o r  section 7, o r  in vio lation o f  any regu lation o r  
o rd e r o f  the Secre ta ry  o f L ah o r118 issued under section 
14; except that no provision o f  this Act shall impose any 
liability upon any common c a rrie r fo r  the transportation  
in commerce in the regu la r course o f  its business o f  any 
goods not produced by such common ca rrie r, and no 
provision o f  this Act shall excuse any common ca rrie r 
from  its obligation to  accept any goods fo r  transpo rta ­
tion; and except that any such transportation , o ffe r , 
shipment, delivery, o r  sale o f  such goods by a purchaser 
who acquired them in good faith in reliance on w ritten 
assurance from  the producer tha t the goods were p ro ­
duced in compliance with the requ irem ents ol' the Act, 
and who acquired such goods fo r  value w ithout notice o f  
any such vio lation, shall not he deemed un law fu l;119

(2) to violate any o f  the provisions o f  section (5 o r  sec­
tion 7, o r  any o f  the provisions o f  any regu lation o r  
o rd e r o f  the S ec re ta ry120 issued under section 14;

(2) to discharge o r  in any o th e r m anner discrim inate 
against any employee because such employee h;is tiled 
any complaint o r  instituted o r caused to be instituted 
any proceeding under o r  re lated to this Act, o r has 
testified o r  is about to testify in any such proceeding, o r 
has served o r is about to serve on  an industry comm it­
tee; 12Ca

(4 ) to violate any o f  the provisions o f  section 12;
(5 ) to violate any o f  the provisions o f  section 1 1(c) o r 

any regu lation o r o rd e r made o r  continued in effect 
under the provisions o f section 11(d), o r  to make any 
statem ent, repo rt, o r  record filed  o r  kept pursuant to 
the provisions o f  such section o r  o f  any regu lation o r 
o rd e r thereunder, know ing such statem ent, report, o r 
record  to be fa lse in a m ateria l respect.121
(b ) F o r  the purposes o f  subsection (aX l) p ro o f that any 

employee was employed in any place o f  employment where 
goods shipped o r sold in commerce were produced, within 
ninety days p rio r to the rem oval o f  the goods from  such

111 See footnote 25.
"* As amended by section 12(a) of th~ Kn r Labor Standards Amendments of 1949.
,w Sec footnote 25.

in * Section 8 of the Fair Labor Standards Amendments of 1985 contains special discrimina­
tion provisions applicable to public agencies.

1,1 As amended by section 13(b) of the Fair Labor Standards Amendments of 1949.

place o f  employment, shall be prim a facie evidence that 
such employee was engaged in the production o f  such 
goods.

P e n a lt ie s122
SEC. 16. (a) Any person who w illfu lly  violates any o f  the 

provisions o f  section 15 shall upon conviction the reo f be 
subject to  a fine o f  not m ore than $ 10,000, o r to  imprison­
ment fo r  not m ore than six months, o r both. N o person 
shall be imprisoned under this subsection except fo r  an o f­
fense comm itted a fte r the conviction o f  such person fo r  a 
p rio r o ffense under this subsection.

(b) A ny em ployer who violates the provisions o f  section 6 
o r  section 7 o f  this Act shall be liable to the employee o r 
employees affected in the amount o f  their unpaid minimum 
wages, o r  their unpaid overtim e compensation, as the case 
may be, and in an additional equal amount as liquidated 
damages. Any em p loyer who vio la tes the prov is ions o f s e c ­
tion 15(a)(3) of th is A c t shall be liab le to r such legal or 
equ itab le  re lie f as may be appropria te  to e ffec tua te  the pu r­
poses o f sec tion  15(a)(3), inc lud ing w ithou t lim ita tion  
em ploym ent, re ins ta tem ent, promotion, and the paym ent 
o f wages lost and an additiona l equal am ount as liqu ida ted 
dam ages. An ac tion  to  recover the liab ility p rescribed  in 
e ithe r o f the p reced ing sen tences may he maintained 
ag a in s t a n y  em p loye r (in c lu d ing  a  p u b lic  agency) in any 
F e d e ra l o r  S ta te  court o f  competent jurisd iction by any 
one o r  m ore employees fo r  and in behalf o f h im se lf o r 
themselves and o the r employees sim ilarly situated. No 
employee shall be a party  p la in tiff to any such action unless 
he gives his consent in w riting to become such a pa rty  and 
such consent is filed in the court in which such action is 
b rought.123 The court in such action shall, in addition to 
any judgm ent awarded to the p la in tiff o r  p la in tiffs, a llow  a 
reasonable a tto rn ey ’s fee to be paid by the defendant, and 
costs o f  the action. The r ig h t p rov ided  by th is subsection  
to  b rin g  an ac tion  by o r  on b e h a lf o f  any em p loyee , and 
the r ig h t o f  any em p loyee to  become a p a rty  p la in t i f f  to  
any such action , sh a ll te rm ina te  upon the f i l in g  o f  a 
com p la in t by the  S ec re ta ry  o f  L a b o r in an ac tion  under 
section  17 in w h ich  (1) re s tra in t is sough t o f  any fu r th e r  
d e lay  in the paym ent o f  unpaid m in imum  w ages, o r  the 
am ount o f  unpaid ove rtim e com pensation as the  case 
m ay be, ow ing  to  such em p loyee unde r section 6 o r  sec­
t io n  7 o f  th is A ct by an em p loye r lia b le  th e re fo r  unde r 
the  p rov is ion s  o f  th is  subsection o r (2) legal or equ itab le

1.1 The Porlal-to-Porta! Act nf PJ47 relieves employers from certain liabilities ami punish­
ments under this Act in circumstances specified in that Act. See also section 2(e) of the Fair 
l âbor Standards Amendments of 1985, which relieves certain public agencies of certain 
liabilities under this Act prior to April 15, 1960.

1.1 Amendment provided by section 6(a) of the Portal-to-Porta! Act nf 1917.
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re lie f is sought as a result o f a lleged v io la tions o f section 
15(aX3).l2J

(c) The S ec re ta ry125 is authorized to supervise the pay­
m ent o f  the unpaid m inimum wages o r  the unpaid over­
time compensation ow ing to any employee o r  employees 
under section 6 o r 7 o f  this Act, and the agreem ent o f  any 
employee to accept such payment shall upon payment in 
fu ll constitute a waiver by such employee o f any righ t he 
may have under subsection (b) o f  this section to such un­
paid m inimum wages o r  unpaid overtim e compensation 
and an  additional equal am ount as liquidated damages. The 
Secre ta ry  may b ring an action in any cou rt o f  competent 
ju risd iction to recover the am ount o f the unpaid minimum  
mages or overtime compensation and an equal amount 
as liquidated damages.126 The right provided by subsec­
tion (b) to bring an action by or on behalf o f any 
employee to recover the liability specified in the first 
sentence o f such subsection and o f any employee to 
become a parly p la in tiff to any such action shall ter­
minate upon the riling o f a complaint by the Secretary 
in an action under this subsection in which a recovery is 
sought o f unpaid minimum wages or unpaid overtime 
compensation under sections 6 and 7 or liquidated or 
other damages provided by this subsection owing to 
such employee by an employer liable under the provi­
sions o f subsection (b), unless such action is dismissed 
without prejudice on motion o f the Secretary. Any sums 
thus recovered by the S ec re ta ry  on beha lf o f  an employee 
pu rsuant lo  this subsection shall be held in a  special deposit 
account and shall be paid, on o rd e r o f  the Secretary , d irect­
ly  to the employee o r  employees affected. Any such sums 
not paid to an employee because o f  inability to do so within 
a period o f  th ree years shall be covered into the T reasu ry 
o f  the United S tates as miscellaneous receipts. In  dete r­
m ining when an action is commenced by the Secre ta ry  
under this subsection fo r  the purposes o f  the statutes12' o f 
lim itations provided in section 6(a ) o f  the Po rta l-to -Po rta l 
Act o f  1947, it shall be considered to be commenced in the 
case o f  any individual c laim ant on the date when the com­
p lain t is filed i f  he is specifically named as a pa rty  p la in tiff 
in the complaint, o r  i f  his name did not so appear, on the 
subsequent date on which his name is added as a party  
p la in tiff in such action .128

,M The Fair Labor Standard* Amendment* of 1977 amended subsection 16(b). effective 
.January 1, 1978, lo authorize u private right of action for Violations of subnecUon IfXuX'll of
thi* Act. Trior to thin amendment, only the Secretary of Labor was authorised to bring an ac­
tion for violations! of aubneclion 16(a)(3).

1.1 See footnote 25.'*• The proviftion for liquidated damage* wAa added by the Fair Litl*»r Standards Amend 
menu of 1974. These A mend menu also deleted the prior requirement* that section 16(0 «uiu 
he brought only on the written request of the employee and If the coae did not Involve any Imuc 
of law which had not been finally settled by the court*

,,r Amended by section M l of the Fair Labor Sundarda Amendments of 1966.
1.1 Section 14 of the Fair Lahor St*ndard» Amendment* of 1949. aa amended by Iteorgini*

ration Tlan No 6 of I960 and the Fair Labor Standard* Amendments of 1986.

(d ) In  any action o r  proceeding commenced p rio r to , on, 
o r  a fte r the date o f  enactment o f  this subsection, no 
em p loyer sha ll be subject to any liability o r  punishment 
under this Act o r  the P o rta l-to -P o rta l Act o f  1947 on ac­
count o f  his fa ilu re  to comply with any provision o r p rov i­
sions o f  such Acts (1 ) with respect to  w ork h e re to fo re  o r 
h e rea fte r perfo rm ed in a  workp lace to which the exemp­
tion in section 13(f) is applicable, (2 ) with respect to work 
perfo rm ed in Guam , the Canal Zone o r  W ake Is land before 
the effective date o f  this amendment o f  subsection (d ), o r
(3 ) with respect to w ork perform ed in a  possession named 
in section 6(a ) (3 ) a t any time p rio r to the establishment by 
the Secretai-y, as provided therein , o f  a m inimum wage 
ra te  applicable to such w o rk .129

(e) Any person who violates the provisions o f section 
12, relating to child labor, or any regulation issued 
under that section, shall Itc subject to a civil penalty o f 
not to exceed $10,000 for each employee who was the 
subject o f such a violation. Any person who repeatedly 
or willfully violates section 6 or 7 shall be subject to a 
civil penalty o f  not to exceed $1,000 for each such viola­
tion. 130 In determining the amount o f any penalty under 
this subsection, the appropriateness o f such penalty to 
the size o f the business o f the person charged and the 
gravity o f the violation shall be considered'. The amount 
o f any penalty under this subsection, when finally 
determined, may be—

(1) deducted from any sums owing by the United 
States to the person charged;

(2) recovered in a civil action brought by the Secre­
tary in any court o f  competent jurisdiction, in which 
litigation the Secretary shall be represented by the 
Solicitor o f Labor; or
(3) ordered by the court, in an action brought for a 

violation o f section 15(a)(4) or a repeated or willful 
violation of section 75(a)(2)131, to be paid to the 
Secretary.
Any administrative determination by the Secretary o f  
the amount o f any penalty under this subsection shall 
be final, irnless within fifteen days after receipt o f notice 
thereof by certified mail the person charged with the 
violation takes exception to the determination that the 
violations for which the penalty is imposed occurred, in 
which event final determination o f the penalty shall be 
made in an administrative proceeding after opportunity 
for hearing in accordance with section 554 o f title 5, 
United States Code, and regulations to be promulgated

,M Section 4 »»f the American Satma I..\lM*r Standard* Amendment* nf 1966, at amended by 
•return 1(2) of lilt? Act of August 30. 1957 (71 Stat. 514). effective November 27, 1967.
,M A» added by section 9 of (he Fair l#abor Standard! Amendment* of 19K9, and amended 

by nerlion 3103 of tin Omnibus Hiuigrt Reconciliation Act of 1990.
1,1 A# added by section 9 of the Fair Libor Standard! Amendments of 1989



Sec. 16(e) 27
by the Secretary. Except for civil penalties collected for 
violations o f section 12, sums collected as penalties pur­
suant to this section shall be applied toward reimburse­
ment o f the costs o f determining the violations and 
assessing and collecting such penalties, in accordance 
with the provision o f section 2 o f an Act entitled “An Act 
to authorize the Department o f Labor to make special 
statistical studies upon payment o f the cost thereof, and 
for other purposes" (29 U.S.C. 9a). Civil penalties col­
lected for violations o f section 12 shall be deposited in 
the general fund o f the Treasury.Injunction ProceedingsS e c . 17. The district courts, together with the United States District Court for the District of the Canal Zone, the District Court of the Virgin Islands, and the District Court of Guam shall have jurisdiction, for cause shown, to restrain violations of section 15, including in the case of violations of section 15(a)(2) the restraint of any with­holding of payment of minimum wages or overtime compensation found by the court to be due to.employees under this Act (except sums which employees are bar­red from recovering, at the time of the commencement of the action to restrain the violations, by virtue of the provisions of section 6 of the Portal-to-Portal Act of 1947).132Relation to Other Laws

S e c . 18. (a ) N o provision o f  this Act o r  o f  any o rd e r 
thereunder shall excuse noncompliance with any Federa l 
o r S ta te  law  o r  municipal ordinance establishing a 
minimum wage higher than the m inimum wage established 
under this Act o r  a maximum workweek low er than the 
maximum workw eek established under this Act, and no 
provision o f  this A ct re la ting  to  the employm ent o f  child 
labor shall ju s tify  noncompliance with any Federa l o r  S ta te  
law o r  municipal ordinance establishing a h igher standard 
than the standard established under this Act. No provision 
o f  this A ct shall ju s tify  any em p loyer in reducing a wage 
paid by him which is in excess o f  the applicable minimum 
wage under this Act, o r  ju s tify  any emp loyer in increasing 
hours o f  em p loym ent maintained by him which a re  sho rte r 
than the maximum  hours applicable under this Act.

A» amcfidivl liy u-rtiim .1103 id Itw Omnlbua Hudgft Uwnnrilintiun Ad of I9W 
A» untended liy »wilon 13 «f dm Fair lj>l»r SundinU Amendment! of 19(11.

( I )  N otw ithstanding any  other p rov is ion  o f  this Act (o ther 
than section 18(f)) o r  any  other law —

(1) any  F ed e ra l employee in  the C ana l Zone engaged in  
employment o f  the k ind  described in  section 5102(c)(7) o f  
title 5, United States Code, o r133

(2 ) any  employee employed in  a  nonappropria ted fu n d  
in s trum en ta lity  under the ju risd ic tion  o f  the A im ed  
Forces,134

sha ll have his basic compensation fix ed  o r  adjusted at a  
wage ra te  which is not less than the app rop ria te  ivage ra te  
provided f o r  in  section 6(a)(1) o f  this Act (except that the 
wage ra te  provided f o r  in  section 6(b) sha ll app ly  to any  
employee who perform ed services du ring  the workweek in  a  
ivork place w ith in  the C ana l Zone), and sha ll have his over­
time compensation set a t an  h ou rly  ra te  iwt less than the 
overtime ra te  p resided f o r  in  section 7(a)(1) o f  this Act.Separability of Provisions

SEC. 19. I f  any provision o f this Act o r  the application o f 
such provision to  any person o r  circumstances is held in­
valid, the rem ainder o f  the Act and the application o f  such 
provision to  o th e r persons o r circumstances shall not be a f­
fected thereby.

Approved, June 25, 1 938 .135

,n Paragraph (I), a* amended tty PublicLaw shik:i, mi Mat 222, omit* reference inother 
employee*covered under paragraph (11 «>f thin subsection u> enacted in the Fair Ij*bor Stall 
d.irds Amendment* of lllfifl, tectum .'tllii. uhuve cornpenmlmn requirement* under Mich 
Amendments .ire now Incorporated In f» U.S.C. f»34l and ft t* S.C. f>r>tt

1,1 Paragraph (2) wa* formerly paragraph (.I) of ftuluectlon (b) U* emitted in tin- Fair ludtor 
Standard* Amendment# of 1966, section 300. It wax rrnumttered in the amendment t*\ Public 
Ijiw {Kwh!!, HI Stat. 222, which omitted the former paragraph (2) referring t" employee- 
deMTibed in 10 U.S.C. 7-174 because nf repeal of the Utter provision by Public Liw h'.t-b.VI, un 
Stat. 063.
"* The Fair Libor Standard* Amendment* of 1949 were approved Oct<.L-r 26. 194U; the 

Fair Labor Standard* Amendment* of 1055 were approved Auguxi 12. 1955, the American 
Samoa laU>r Standard* Amendment* were approved A»|ju*t H. 1956; the Fair Latmr Stan­
dard* Amendments of 1%) were approved May 5, 1961; the Fair laibor Standard* Amend 
mrnt* of 1900 were approved SeptemU'r 23,1966; the Fn.r Labor Standard* Arm ndment* of 
1974 were approved April K, 1974, the Fair Labor Standard* Amendment* of 1977 were ap 
proved November 1, 197/; the Fair Lnbor Standard* Amendment* of 1985 were approved 
Novcmt>er 13, 1985; and the Fair IjiUt Standard* Amendments! of 1989 were approved 
Novenibcr 17, 1989
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A D D IT IO N A L  P R O V IS IO N S  O F  T H E  A C T  O F  N O V E M B E R  1 5 ,1 9 9 0
(1 0 4  S t a t .  2 8 7 1 )

[P U B L IC  L A W  101-583]

[1 01ST  C O N G R E SS ] [F IR S T  SE SS IO N ]

A N  A CT

To e lim inate "substantia l documentary evidence”  requ ire­
ment fo r  m inimum wage determ ination fo r  American 
Sam oa, and fo r  o the r purposes.

Be it enacted, by the Senate and House o f  Representatives o f  
the Un ited States in  Congress assembled.

[Section 1 o f  the Act o f  N ovem ber 15, 1990 amends the 
F a ir  L ab o r Standards A ct o f  1938, and is incorporated in 
its p rope r place in the Act.]

SEC. 2. REGULATIONS CONCERNING CERTAIN EMPLOYEES.
N o t la te r than 90 days a fte r the date o f  enactment o f  this 

Act, the S ec re ta ry  o f  Lab o r shall p rom u lgate regu lations 
that perm it computer systems analysts, computer p ro ­
g ram m ers, so ftw are engineers, and o the r s im ila rly  skilled 
professiona l w orke rs as defined in such regu lations to 
qualify as exempt executive, adm inistrative, o r p ro fes­
sional employees under section 13 (a )(1 ) o f  the F a ir  Lab o r 
S tandards A ct o f  1938 (29  U .S .C . 213 (a )(1 )). Such regu la­
tions shall provide that i f  such employees a re  paid on an 
hou rly  basis they shall be exempt on ly i f  their hou rly  ra te 
o f  pay is a t least 6V2 times g rea te r than the applicable 
m inimum wage ra te  under section 6 o f  such Act (2 9  U .S .C . 
206).

Approved N ovem ber 15, 1990.

LEG ISLA TIV E H 1STO RY-S. 2930:_______________

CONGRESSIONAL RECORD, Vol. 136 (1990):

Aug. 4, considered and passed Senate.

Oct. 18, considered and passed House, amended. 

Oct. 27, Senate concurred in House amendments.
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A D D IT IO N A L  P R O V IS IO N S  O F  F A IR  L A B O R  ST A N D A R D S A M E N D M E N T S O F 1989

(103 S tat. 938)

[PU B L IC  LA W  101-157]

[101ST  CONGRESS] [F IR ST  SESSION]

A N  A CT

To amend the F a ir  Lab o r Standards Act o f  1938 to  in­
crease the m inimum wage, and fo r  o th e r purposes.

Be it enacted by the Senate and House o f  Representatives o f  
the United States in Congress assembled, That this Act may 
be cited as the “ F a ir  Lab o r S tandards Amendments o f
1989 .”

iSections 2; 3(a), (c), and (d); 4; 5; 7; and 9 of the Fair 
Labor Standards Amendments of 1989 amend the Fair 
Labor Standards Act of 1938, and are incorporated in 
their proper place in the Act.]

PRESERVATION OF COVERAGE

SEC. 3 * * *
(b)PRESERVATION OF COVERAGE.—
(1) IN GENERAL.— Any enterprise that on March 31,

1990, was subject to section 6(a)(1) of the Fair Labor 
Standards Act of 1938 (29 U.S.C. 206(a)(1)) and that 
because of the amendment made by subsection (a) is 
not subject to such section shall—

(A) pay its employees not less than the minimum 
wage In effect under such section on March 31, 
1990;

(B) pay its employees in accordance with section 
7 ol such Act (29 U.S.C. 207); and

(C) remain subject to section 12 ol such Act (29 
U.S.C. 212).
(2) VIOLATIONS.—  A violation of paragraph (1) shall 

be considered a violation of section 6, 7, or 12 of the 
Fair Labor Standards Act of 1938, as the case may be.

(e) EFFECTIVE DATE.— The amendments made by 
this section shall become effective on April 1,1990.

TRAINING WAGE

SEC. 6. TRAINING WAGE.
(a) IN GENERAL.—

(1) AUTHORITY.— Any employer may, in lieu of

the minimum wage prescribed by section 6 of the 
Fair Labor Standards Act of 1938 (29 U.S.C. 206), pay 
an eligible employee the wage prescribed by 
paragraph (2)—

(A) while such employee is employed tor the 
period authorized by subsection (g)(1)(B)(l), or

(B) while such employee Is engaged In on-the- 
job training for the period authorized by subsec­
tion (g)(1)(B)(ii).
(2) WAGE RATE.— The wage referred to in 

paragraph (1) shall be a wage—
(A) of not less than $3.35 an hour during the 

year beginning April 1, 1990; and
(B) beginning April 1, 1991, of not less than 

$3.35 an hour or 85 percent of the wage prescrib­
ed by section 6 of such Act, whichever is greater.

(b) WAGE PERIOD.— An employer may pay an eligi­
ble employee the wage authorized by subsection (a) 
for a period that—

(1) begins on or after April 1, 1990;
(2) does not exceed the maximum period during 

which an employee may be paid such wage as 
determined under subsection (g)(1)(B); and

(3) ends before April 1,1993.
(c) WAGE CONDITIONS.— No eligible employee 

may be paid the ware authorized by subsection (a) by 
an employer if—

(1) any other individual has been laid off by such 
employer from the position to be filled by such eligi­
ble employee or from any substantially equivalent 
position; or

(2) such employer has terminated the employment 
of any regular employee or otherwise reduced the 
number of employees with the intention of filling the 
vacancy so created by hiring an employee to be paid 
such wage.
(d) LIMITATIONS.-

(1) EMPLOYEE HOURS.—  During any month in 
which employees are to be employed in an 
establishment under this section, the proportion of 
employee hours of employment to the total hours of 
employment of all employees in such establishment 
may not exceed a proportion equal to one-fourth of 
the total hours of employment of all employees in 
such establishment.

(2) DISPLACEMENT.—
(A) PROHIBITION.— No employer may take any 

action to displace employees (including partial



displacements such as reduction in hours, 
wages, or employment benefits) for purposes of 
hiring individuals at the wage authorized in 
subsection (a).

(B) DISQUALIFICATION.— If the Secretary 
determines that an employer has taken an action 
in violation of subparagraph (A), the Secretary 
shall issue an order disqualifying such employer 
from employing any individual at such wage.

(e) NOTICE.— Each employer shall provide to any 
eligible employee who is to be paid the wage authoriz­
ed by subsection (a) a written notice before the 
employee begins employment stating the re­
quirements of this section and the remedies provided 
by subsection (f) for violations of this section. The 
Secretary shall provide to employers the text of the 
notice to be provided under this subsection.

(f) ENFORCEMENT.— Any employer who violates 
this section shall be considered to have violated sec­
tion 15(a)(3) of the Fair Labor Standards Act of 1938 (29 
U.S.C. 215(a)(3)). Sections 16 and 17 of such Act (29 
U.S.C. 216 and 217) shall apply with respect to the 
violation.

(g) DEFINITIONS.— For purposes of this section:
(1) ELIGIBLE EMPLOYEE.—

(A) IN GENERAL.— The term “ eligible 
employee’’means with respect to an employer an 
individual who—

(i) is not a migrant agricultural worker or a 
seasonal agricultural worker (as defined in 
paragraphs (8) and (10) of section 3 of the 
Migrant and Seasonal Agricultural Worker Pro­
tection Act (29 U.S.C. 1802 (8) and (10)) without 
regard to subparagraph (B) of such paragraphs 
and is not a nonimmigrant described in section 
101(a)(15)(H)(ii)(a) of the Immigration and Na­
tionality Act (8 U.S.C. 1101(a)(15)(H)(ii)(a));

(ii) has not attained the age of 20 years; and
(Iii) is eligible to be paid the wage authorized

by subsection (a) as determined under sub- 
paragraph (B).
(B) DURATION.—

(i) An employee shall initially be eligible 10 be 
paid the wage authorized by subsection (a) until 
the employee has been employed a cumulative 
total of 90 days at such wage.

(ii) An employee who has been employed by 
an employer at the wage authorized by subsec­
tion (a) for the period authonzed by clause (i) 
may be employed by an ' other employer for an 
additional 90 days if the employer meets the re­

quirements of subsection (h).
(iii) The total period, as authorized by 

clauses (i) and (ii), that an employee may be 
paid the wage authorized by subsection (a) may 
not exceed 180 days.

(iv) For purposes of this subparagraph, the 
term “employer” means with respect to an 
employee an employer who is required to 
withhold payroll taxes for such employee.
(C) PROOF.—

(i) IN GENERAL.— An individual is responsi­
ble for providing the requisite proof of previous 
period or periods of employment with other 
employers. An employer's good faith reliance 
on the proof presented to the employer by an 
individual shall constitute a complete delense 
to a charge that the employer has violated 
subsection (b)(2) with respect to such in­
dividual.

(ii) REGULATIONS.— The Secretary of Labor 
shall issue regulations defining the requisite 
proof required of an individual. Such regula­
tions shall establish minimal requirements for 
requisite proof and may prescribe that an ac­
curate list of the individual's employers and a 
statement of the dates and duration of employ­
ment with each employer constitute requisite 
proof.

(2) ON-THE-JOB TRAINING.— The term “on-the- 
job training" means training that is offered to an in­
dividual while employed in productive work that pro­
vides training, technical and other related skills, and 
personal skills that are essential to the full and ade­
quate performance of such employment.
(h) EMPLOYER REQUIREMENTS.— An employer 

who wants to employ employees at the wage authoriz­
ed by subsection (a) for the period authorized by 
subsection (g)(1)(B)(ii) shall—

(1) notify the Secretary annually of the positions 
at which such employees are to be employed at 
such wage,

(2) provide on-the-job training to such employees 
which meets general criteria of the Secretary issued 
by regulation after consultation with the Committee 
on Labor and Human Resources of the Senate and 
the Committee on Education and Labor of the 
House of Representatives and other interested per­
sons,

(3) keep on file a copy of the training program 
which the employer will provide such employees,

(4) provide a copy of the training program to the 
employees,
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(5) post in a conspicuous place in places of 
employment a notice of the types of jobs for which 
the employer is providing on-the-job training, and

(6) send to the Secretary on an annual basis a 
copy of such notice.

The Secretary shall make available to the public upon 
request notices provided to the Secretary by 
employers in accordance with paragraph (6).

(i) REPORT.— The Secretary of Labor shall report to 
Congress not later than March 1, 1993, on the effec­
tiveness of the wage authorized by subsection (a). The 
report shall include—

(1) an analysis of the impact of such wage on 
employment opportunities for Inexperienced 
workers;

(2) any reduction in employment opportunities for 
experienced workers resulting from the employment 
of employees under such wage;

(3) the nature and duration of the training provided 
under such wage; and

(4) the degree to which employers used the 
authority to pay such wage.

APPLICATION OF FLSA TO CONGRESSIONAL 
AND ARCHITECT OF THE CAPITOL EMPLOYEES

SEC. 8. APPLICATION OF RIGHTS AND PROTEC­
TIONS OF FAIR LABOR STANDARDS ACT OF 1938 
TO CONGRESSIONAL AND ARCHITECT OF THE 
CAPITOL EMPLOYEES.

(a) HOUSE EMPLOYEES.—
(1) IN GENERAL-Not later than 180 days after 

the date the minimum wage rate prescribed by sec­
tion 6(a)(1) of the Fair Labor Standards Act of 1938 
(29 U.S.C. 206(a)(1)) is increased pursuant to the 
amendment made by section 2, the rights and pro­
tections under the Fair Labor Standards Act of 1938 
(29 U.S.C. 201 et seq.) shall apply with respect to any 
employee In an employment position in the House 
of Representatives and to any employing authority 
of the House of Representatives.

(2) ADMINISTRATION.— In the administration of 
this subsection, the remedies and procedures under 
the Fair Employment Practices Resolution shall be 
applied. As used in this paragraph, the term “Fair 
Employment Practices Resolution" means House 
Resolution 558, One Hundredth Congress, agreed to 
October 4, 1988, as conimued in effect by House 
Resolution 15, One Hundred First Congress, agreed 
to January 3,1989.
(b) ARCHITECT OF THE CAPITOL EMPLOYEES.—  

Not later than 180 days after the date the 
minimum wage rate prescribed by section 6(a)(1) of 
the Fair Labor Standards Act of 1938 (29 U.S.C. 
206(a)(1)) is increased pursuant to the amendment 
made by section 2, the rights and protections under 
the Fair Labor Standards Act of 1938 (29 U.S.C. 201 
et seq.) shall apply with respect to individuals 
employed under the Office of the Architect of the 
Capitol.

APPROVED NOVEMBER 17, 1989
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A D D IT IO N A L  P R O V IS IO N S  O F  F A IR  L A B O R  ST A N D A R D S A M E N D M E N T S  O F  1985
(99 Stat. 787)

[ P u b l ic  L a w  99 -150]

[99t h  Co n g r e s s ] [ F ir s t  S e s s io n ]

AN  ACT

To amend the F a ir  Lab o r S tandards Act o f  1938 to provide 
rules fo r  overtim e compensatory time o f f  fo r  certain public 
agency employees, to c larity the application o f  that A ct to 
volunteers, and fo r  o the r purposes.

Be it enacted by the Senate and House o f  Representatives o f  
the United States in Congress assembled, That this Act may 
be cited as the “ F a ir Labo r Standards Amendments o f
19 8 5 ."

[Sections 2(a), 3, 4(a) and 5 of the Fair Labor Stan­
dards Amendments of 1985 amend the Fair Labor 
Standards Act of 1938, and are incorporated in their 
proper place in the Act.]

C O M P E N S A T O R Y  TIME

Sec. 2. * * *
(b) Existing Collective Bargaining Agreements 

— A collective bargaining agreement which is in effect 
on April 15, 1986, and which permits compensatory 
time off in lieu of overtime compensation shall remain 
in effect until its expiration date unless otherwise 
modified, except that compensatory time shall be pro­
vided after April 14,1986, in accordance with section 
7(o) of the Fair Labor Standards Act of 1938 (as added 
by subsection (a)).

(c) L iab il ity and Deferred Payment— (1) No State, 
political subdivision of a State, or interstate govern­
mental agency shall be liable under section 16 of the 
Fair Labor Standards Act of 1938 for a violation of sec­
tion 6 (in the case of a territory or possession of the 
United States), 7, or 11(c) (as it relates to section 7) of 
such Act occurring before April 15,1986, with respect 
to any employee of the State, political subdivision, or 
agency who would not have been covered by such Act 
under the Secretary of Labor’s special enforcement 
policy on January 1, 1985, and published in sections 
775.2 and 775.4 of title 29 cf the Code of Federal 
Regulations.

(2) A State, political subdivision of a State, or inter­
state governmental agency may defer until August 1,
1986, the payment of monetary overtime compensa­

tion under section 7 of the Fair Labor Standards Act of 
1938 for hours worked after April 14,1986.

V O L U N T E E R S

(b) Regulations .— Not later than March 15,1986, the 
Secretary of Labor shall issue regulations to carry out 
paragraph (4) of section 3(e) (as amended by subsec­
tion (a) of this section).

(c) Current Practice .— If, before April 15,1986, the 
practice of a public agency was to treat certain in­
dividuals as volunteers, such individuals shall until 
April 15,1986, be considered, for purposes of the Fair 
Labor Standards Act of 1938, as volunteers and not as 
employees. No public agency which is a State, a 
political subdivision nf a State, or an interstate govern­
mental agency shall be liable fora violation of section 
6 occurring before April 15, 1986, with respect to ser­
vices deemed by that agency to have been performed 
for it by an individual on a voluntary basis.

EFFECTIVE DATE

Sec. 6. The amendments made by this Act shall take 
effect April 15, 1986. The Secretary of Labor shall 
before such date promulgate such regulations as may 
be required to implement such amendments.

EFFECT OF AMENDMENTS

Sec. 7. The amendments made by this Act shall not 
affect whether a public agency which is a State, 
political subdivision of a State, or an interstate govern­
mental agency is liable under section 16 of th9 Fair 
Labor Standards Act of 1938 for a violation of section 
5, 7, or 11 of such Act occurring before April 15,1986, 
with respect to any employee of such public agency 
who would have been covered by such Act under the 
Secretary of Labor’s special enforcement policy on 
January 1,1985, and published in section 775.3 of title 
29 of the Code of Federal Regulations.

DISCRIMINATION

Sec. 8. A public agency which is a State, political 
subdivision of a State, or an interstate governmental 
agency and which discriminates or has discriminated 
against an employee with respect to the employee’s
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wages or other terms or conditions of employment 
because on or after February 19,1985, the employee 
asserted coverage under section 7 of the Fair Labor 
Standards Act of 1938 shall be held to have violated 
section 15{aX3) of such Act. The protection against 
discrimination afforded by the preceding sentence 
shall be available after August 1, 1986, only for an 
employee who takes an action described in section 
15<aX3) of such Act.

Approved November 13,1985
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A D D IT IO N A L  P R O V IS IO N S  O F  F A IR  L A B O R  ST A N D A R D S A M E N D M E N T S  O F  1977
(91 Stat. 1245)

[ P u b l ic  L a w  95-151J 

[95t h  Co n g r e ss ] [ F ir s t  S e s s io n ]

AN ACT

To amend the F a ir  Lab o r S tandards Act o f  1938 to in­
crease the m inimum wage ra te  under that Act, and fo r 
other purposes.

Be it enacted by the Senate and House o f  Rejrresentatives o f  
the United S ta les  o f  Am erica in  Congress assembled, That 
this Act may be cited as the "F a ir  Lab o r Standards 
Amendments o f  1977” .

[Sections 2(a) through 2(d) and sections 3 through 14, in­
clusive, of the Fair Labor Standards Amendments of 1977 
amend the Fair Labor Standards Act of 1938, and are incor­
porated in their proper place in the Act.]

In c rease  in M in im um  W age

SEC. 2. * * *
(e)(1) There is established the Minimum Wage Study 

Commission (hereinafter in this subsection referred to as 
the "Commission") which shall conduct a study of the Fair 
Labor Standards Act of 1938 and the social, political, and 
economic ramifications of the minimum wage, overtime, 
and other requirements of that Act. Such study shall in­
clude but not be limited to—

(A) the beneficial effects of the minimum wage, in­
cluding its effect in ameliorating poverty among working 
citizens;

(B) the inflationary impact (if any) of increases in the 
minimum wage prescribed by that Act;

(C) the effect (if any) such increases have on wages 
paid employees at a rate in excess of the rate prescribed 
by that Act;

(D) the economic consequence (if any) of authorizing 
an automatic increase in the rate prescribed in that Act 
on the basis of an increase in a wage, price, or other in­
dex;

(E) the employment and unemployment effects (if any) 
of providing a different minimum wage for youth, and the 
employment and unemployment effects (if any) on han­
dicapped and aged individuals of an increase in such 
rate and of providing a different minimum wage rate for 
such individuals;

(F) the effect (if any) of the full-time student certifica­
tion program on employment and unemployment;

(G) the employment and unemployment effects (if any) 
of the minimum wage;

(H) the exemptions from the minimum wage and over­
time requirements of that Act;

(I) the relationship (if any) between the Federal mini­
mum wage rates and public assistance programs, in­
cluding the extent to which employees at such rates are 
also eligible to receive food stamps and other public 
assistance;

(J) the overall level of noncompliance with that Act; 
and

(K) the demographic profile of minimum wage work­
ers.
(2) The Commission shall conduct a study concerning 

the extent to which the exemptions from the minimum 
wage and overtime requirements of the Fair Labor Stand­
ards Act of 1938 may apply to employees of conglomer­
ates, and shall make a report, within one year after the date 
of the appointment of the members of the Commission, of 
the results of such study. For the purposes of this para­
graph a "conglomerate" means an establishment (A) 
which controls, is controlled by, or is under common con­
trol with, another establishment the activities of which are 
not related for a common business purpose to the activities 
of the establishment employing such employees and (B) 
whose annual gross volume of sales mad2 or business 
done, when combined with the annual gross volume of 
sales made or business done by each establishment which 
controls, is controlled by, or is under common control with, 
the establishment employing such employee, exceeds 
$100,000,000 (exclusive of excise taxes at the retail level 
which are separately stated). The report shall include an 
analysis of the effects of eliminating the exemptions from 
the minimum wage and overtime requirements of such Act 
that may currently apply to the employees of such con­
glomerates.
(3) The Commission shall make a report of the results of the 
study conducted pursuant to paragraph (1) thirty-six mon­
ths after the date of the appointment of the members of the 
Commission, The report shall include such recommenda­
tions for legislation as the Commission determines are ap­
propriate. The Commission may make interim or additional 
repoits which it determines are appropriate. Each report 
shall be made to the President and to the Congress. The 
Commission shall cease to exist thirty days after the sub­
mission of the report required by this paragraph.

(4XA) The Commission shall consist of eight members as 
follows;

(i) Two members appointed by the Secretary of Labor.
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(ii) Two members appointed by the Secretary of 
Commerce.

(iii) Two members appointed by the Secretary of 
Agriculture.

(iv) Two members appointed by the Secretary of 
Health, Education, and Welfare.

The appointments authorized under this paragraph shall be 
made within 180 days after the date of enactment of this 
subsection.

(B) The Chairperson shall be selected by the members 
of the Commission. Any vacancy in the Commission 
shall not affect its powers and shall be filled in the same 
manner in which the original appointment was made.

(C)(i) Except as provided in clause (ii), members of the 
Commission who are officers or employees of the 
Federal Government shall serve without compensation. 
Other members, while engaged in the activities of the 
Commission, shall be paid at a rate equal to the per diem 
equivalent of the annual rate payable for grade GS-18 of 
the General Schedule under section 5332 of title 5, 
United States Code.

(ii) While away from their homes or regular places 
of business in the performance of services for the 
Commission, members of the Commission shall be 
allowed travel expenses, including per diem in lieu of 
subsistence, in the same manner as persons 
employed interm ittently in the Government service 
are allowed expenses under section 5703 of title 5 of 
the United States Code.

(5XA)The Commission may prescribe such rules as may 
be necessary to carry out its duties under this subsection.

(B) The Commission may hold such hearings, sit and 
act at such times and places, take such testimony, and 
receive such evidence as it deems advisable.

(C) Upon request of the Commission, the head of any 
Federal department or agency is authorized to detail, on 
a reimbursable basis, any of the personnel of such 
department or agency to the Commission to assist it in 
carrying out its duties under this subsection.

(D) The Department of Labor shall furnish such pro­
fessional, technical, and research assistance as re­
quired by the Commission.

(E) The Administrator of General Services shall pro­
vide to the Commission on a reimbursable basis such

administrative support services as the Commission may 
request to carry out its duties under this subsection.

(F) The Commission may secure directly from any 
department or agency of the United States such infor­
mation as the Commission may require to carry out its 
duties under this subsection. Upon request of the Com­
mission, the head of any such department or agency 
shall furnish such information to the Commission.

(G) The Commission may use the United States mails 
in the same manner and upon the same conditions as 
other departments and agencies of the United States.
(6)(A) The Chairperson may appoint an executive direc­

tor of the Commission who shall perform such duties as the 
Chairperson may prescribe.

(B) With approval of the Chairperson, the executive 
director may appoint and fix the pay of such clerical per­
sonnel as are necessary for the Commission to carry out 
its duties,

(C) The executive director and staff shall be appointed 
w ithout regard to the provisions of title 5. United States 
Code, governing appointments in the competitive ser­
vice, and shall be paid without regard to the provisions of 
chapter 51 and subchapter III of chapter 53 of such title 
relating to classification and General Schedule pay rates 
but at rates not in excess of the annual rate payable for 
grade GS-18 of the General Schedule under section 
5332 of such title.

(D) The executive director, with the concurrence of 
the Chairperson, may obtain temporary and intermittent 
services of experts and consultants in accordance with 
the provisions of section 3109 of title 5. United Stales 
Code.

Effective Date
Sec. 15. (a) Except as provided in sections 3. 14, and 

subsection (b) of this section, the amendments made by 
this Act shall take effect January 1, 1978.

(b) The amendments made by sections 8 ,9 . 11, 12, and 
13 shall take effect on the date of the enactment of this Act.

(c) On and after the date of the enactment of this Act, the 
Secretary of Labor shall take such administrative action as 
may be necessaiy for the imolementation of the amend­
ments made by this Act.

Approved November 1, 1977,
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A D D IT IO N A L  P R O V IS IO N S  O F  F A IR  L A B O R  ST A N D A R D S A M E N D M E N T S  O F  1974
(88 Stat. 55)

[Public L a w  93-259]

[93rd Congress] [2nd Session]

A N  ACT

To amend the F a ir  L ab o r S tandards Act o f  1938 to in­
crease the m inimum wage ra te  under that Act, and fo r  
o ther purposes.

Be it enacted by the Senate and House o f  Representatives o f  
the United States o f  A m erica in  Congress assembled, That 
this A ct may be cited as the " F a ir  Lab o r Standards 
Amendments o f  1 974" .

[Sections 2 through 6(dXl) and sections 7 through 27, 
inclusive, o f the Fair Labor Standards Amendments o f 
1974 amend the Fair Labor Standards Act o f1938, and 
are incorporated in their proper place in the Act. Sec­
tion 6(d)(2XA) and (B) amends the Portal-to-Portal Act 
o f 1947 and is set forth below.]

F ed e ra l and S ta te  Em p loyees

Sec. 6. * * *
(2XA) Section 6 o f the Portal-to-Portal Pay Act o f 

1947 is amended by striking out the period ut the end o f  
paragraph (c) and by inserting in lieu thereof a semi­
colon and by adding after such paragraph the follow­
ing:

“(d) with respect to any cause o f  action brought 
under section 16(b) o f the Fair Labor Standards Act 
o f1938 against a State or a political subdivision o f a 
State in a district court o f the United States on or 
before April 18, 1973, the running o f the statutory 
periods o f limitation shall be deemed suspended dur­
ing the period beginning with the commencement o f  
any such action and ending one hundred and eighty 
days after the effective date o f the Fair Labor Stand­
ards Amendments o f 1974, except that such suspen­
sions 8hall not be applicable i f  in such action judg­
ment has been entered for the defendant on the 
grounds other than State immunity from Federal ju ­
risdiction. ”
(B) Section 11 o f such Act is amended by striking out 

“(b)” after ”section 16”.

E ffe c t iv e  D a te

Sec. 29. (a) Except as otherwise specifically provided, 
the amendments made by this Act shall take effect on 
May 1, 1974.

(b) Notwithstanding subsection (a), on and after the 
date o f  the enactment o f this Act the Secretary o f Labor 
is authorized to prescribe necessary rules, regulations, 
and orders with regard to the amendments made by this 
A ct

Approved April 8, 1974.
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A D D IT IO N A L  P R O V IS IO N S  O F  F A IR  L A B O R  S T A N D A R D S A M E N D M E N T S O F  1966
(80 Stat. 880)

[Pl'BLIC LAW 89-601]

[89th Congress] [2nd Session]

A N  ACT

To amend the F a ir  Lab o r S tandards Act o f  1938 to extend 
its protection to additional employees, to raise the 
minimum wage, and fo r o th e r purposes.

Re it. enacted, by the Senate and. House o f  Representatives o f  
the United States o f  Am erica in Congress assembled, That 
this Act may be cited as the "F a i r  Labor Standards 
Amendments o f  1966" ,

[Sections 101 to 501 , inclusive, and section 601 (a) o f  the 
F a ir L ab o r S tandards Amendments o f  1966 amend the 
F a ir L ab o r Standards Act o f  1938, and are  incorporated in 
their p rope r place in the Act.]

S T A T U T E  O F  L IM IT A T IO N S

SRC. 601. * * *
fb) Section 6(a) o f  the P o rta l-to -P o rta l A rt o f  1647 (Pub lic 

Law  40, E ightieth Congress) is amended by inserting before 
the semicolon at the end thereo f the fo llow ing : ", except that 
a cause o f  action o r  ing out o f  a w illfu l dotat ion may be 
commenced w ithin three years a fte r the cause o f  action ac­
crued ’ ’.

E F F E C T IV E  D A T E

c fcV Except as otherw ise provided in this Act, the 
■.Is made by this Act sha ll take effect on F eb ru a ry  

1. ; i  and a fte r the date o f  the enactment o f  this Act
the Si Cretan/ is authorized to prom ulgate necessary rules, 
regulations, o r  o rde rs with regard to the amendments made 
by this Act.

S T U D Y  O F  E X C E S S IV E  O V E R T IM E

St:<\ 602. The Secre ta ry  o f  L ab o r is hereby instructed to 
commence immediately a complete study o f  present p rac ­
tices dealing w ith overt ime payments f o r  work in  excess o f  
fo r ty  hou rs p e r week and the extent to which such overtime

work impedes the creation o f  new job opportunities in 
Am erican industry . The Secretary is fu r th e r  instructed to 
report to the Congress by J u ly  1, 1667, the fin d in g s  o f  such 
survey with app rop ria te  recommendations.
CAlN A L  Z O N E  E M P L O Y E E S  A N D  PANA M A CANAL  

S T U D Y

S lN . 604■ The Secretary o f  Labor, in cooperation with the 
Secre ta ry  o f  Defense and the Secretory o f  S ta le , sha ll ( I )  
undertake, a study with respect to (A ) wage rates payable to 
Fed e ra l employees in the C ana l Zone engaged in employ­
ment o f  the k ind described in paragraph (7 ) o f  section 202 o f 
the C lassification Act o f  1646 (6 U .S.C. 1082(7)) and t l i l  the 
requirements o f  an effective and economical operation o f  the 
Panama. Canal, and (2 ) report to the Congress not la te r 
than J u ly  1, 1!)68, the results o f  l;Ls study together with such 
recommendations as he may deem appropriate .
S T U D Y  O F  W AGES P A ID  H A N D IC A P PE D  C L IE N T S  

IN  S H E L T E R E D  W O RKSH O PS

Sl-N. 605. The Secretary o f  L ab o r is hereby instructed to 
commence immediately a complete study o f  wage payments 
to handicapped clients o f  sheltered workshops an il o f  llw  
fe a s ib ility  o f  ra is ing  existing wage s lum lo rd s  in such 
workshops. The Secretary is fu r th e r instructed to report to 
the Congress by J u ly  1, 1667, the find ings o f  such study with 
app rop ria te  recommendations.

P R E V E N T IO N  O F  D ISC R IM IN A T IO N  R E C A U S E  O F
A G E

S IN . 606. The Secretary o f  L ab o r is hereby directed to 
submit to the Congress not la te r than J a n u a ry  I, 1667, his 
specific legislative recommendations f o r  implementing the 
conclusions and recommendations contained in h is report 
on age d isc rim ination  in employment made pu rsuant to 
section 715 o f  Pub lic  Law  88-252. Such legislative recom­
mendations sha ll include, without lim ita tion , provisions 
specify ini/ app rop ria te  enforcement procedures, a p a r ­
t ic u la r adm in iste ring  agency, and the standards, corerage, 
and  exemptions, i f  any, to be included in the proposed enact­
ment.

Approved September 28, 1666.
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A D D IT IO N A L  P R O V IS IO N S  O F  F A IR  L A B O R  S T A N D A R D S A M E N D M E N T S  O F  1961
(75 Stat. 65)

[ P u b l ic  L a w  87-30]

[87t h  Co n g r e ss ] [ 1 s t  S e s s io n ]

AN  ACT

To amend the F a ir Lab o r S tandards Act o f  1938, as 
amended, to provide coverage fo r  employees o f la rge 
enterp rises engaged in reta il trade o r service and o f  o ther 
em p loyers engaged in commerce o r in the production o f 
goods fo r  commerce, to increase the m inimum wage under 
the A ct to  $1 .25  an hour, and fo r  o ther purposes.

Be it enacted by the Senate and House o f  Rep'esentatives o f  
the United States o f  Am erica in  Congress assembled, That 
this A ct may be cited as the "F a ir  L ab o r Standards 
Amendments o f  1961" .

[S ec tion s 2 to  12 , inc lu sive , o f  the F a i r  L a b o r S tan d ­
a rd s  Am endm ents o f  1961 amend the F a i r  L a b o r S tand ­
a rd s  A ct o f  1938, and a re  in co rp o ra ted  in th e ir p ro p e r 
p lace in the A c t.]
E F F E C T IV E  D A T E  

SEC. 14. The am endm ents made by th is A c t s h a ll ta ke  
e ffe c t upon the  e xp ira tion  o f  one hund red  and tw en ty  
days a f te r  the  d a te  o f  its  enactm ent, excep t as o th e r­
w ise p rov id ed  in such amendments and excep t th a t the 
au th o rity  to  p rom u lg a te  necessary ru le s , re g u la t io n s , o r 
o rd e rs  w ith  re g a rd  to  amendments made by th is  A ct, 
unde r the F a i r  L a b o r S tanda rd s A ct o f  1938 and am end­
m ents th e re to , in c lud ing  amendments m ade by th is  A ct, 
may be exerc ised  by the S ec re ta ry  on and a f t e r  th e  date 
o f  enactm ent o f  th is  Act.

A pp roved  M ay 5, 1961.
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A D D IT IO N A L  P R O V IS IO N S  O F F A IR  L A B O R  S T A N D A R D S  A M E N D M E N T S O F  1949
(63 Stat. 917)

[ P u b l ic  L a w  398—8 1 s t  Co n g r ess ]

[Ch a p t e r  7 3 6 - 1 s t  S e s s io n ]

A N  ACT

To provide fo r  the amendment o f  the F a ir  Labo r Stand­
ards A ct o f  1938, and fo r  o the r purposes.

Be it enacted by the Senate and House o f  Representatives o f  
the United S ta te s o f  Amei'ica in  Congress assembled, That 
this A ct m ay be cited as the ‘ ‘F a ir Labo r Standards 
Amendments o f  1949 ” .

[Sections 2 to 15, inclusive, o f the F a ir Labor Standards 
Amendments o f  1949 amend the F a ir Labor Standards 
Act o f  1938, and a re  incorporated in the ir p roper place in 
the Act.]

M IS C E L L A N E O U S  A N D  E F F E C T IV E  DATE

SEC. 16. (a ) The amendments made by this Act shall take 
e ffect upon the expiration o f  ninety days from  the date o f 
its enactment; except tha t the amendment made by section 
4 shall take e ffec t on the date o f  its enactment.

(b) E xcep t as provided in section 3 (o ) and in the last 
sentence o f  section 16(c) o f  the F a ir  Labo r Standards Act 
o f 1938, as amended, no amendment made by this Act shall 
be construed as amending, modifying, o r repealing any 
provision o f  the P o rta l-to -P o rta l A ct o f  1947.

(c) Any o rd e r, regu lation , o r in terpretation o f the Ad­
m in istra to r o f  the W age and H ou r Division o r  o f the 
Secre ta ry  o f  Labo r, and any agreem ent entered into by the 
A dm in istra to r o r  the Secre ta ry , in e ffect under the prov i­
sions o f  the F a ir  Lab o r S tandards Act o f  1938, as amend­
ed, on the effective date o f  this Act, shall remain in effect 
as an o rd e r, regu lation , in terp retation , o r agreem ent o f

the A dm in is tra to r o r the Secretary , as the case may be, 
pu rsuant to this Act, except to the extent that any such 
o rde r, regu lation , in terp retation , o r agreem ent may be in­
consistent with the provisions o f this Act, o r  may from  
time to time be amended, modified, o r rescinded by the A d ­
m in istra to r o r the Secretary , as the case may be, in accor­
dance with the provisions o f  this Act.1

(d ) N o amendment made by this Act shall a ffe c t any 
penalty o r  liab ility with respect to any act o r  om ission oc­
cu rring  p rio r to  the effective date o f this Act; but, a fte r the 
exp iration  o f  tw o years from  such effective date, no action 
shall be instituted under section 16(b) o f  the F a ir Labo r 
S tandards Act o f  1938, as amended, with respect to  any 
liability accruing thereunder fo r  any act o r  omission occu r­
rin g  p rio r to the effective date o f this Act.

(e) N o em p loyer shall be subject to any liability o r  punish­
m en t under the F a ir Labo r Standards Act o f  1938, as 
amended (in any action o r  proceeding commenced p rio r to 
o r  on o r a fte r the effective date o f this Act), on account o f 
the fa ilu re  o f  said emp loyer to pay an employee compensa­
tion fo r  any period o f overtim e work pe rfo rm ed  p rio r to 
Ju ly  20, 1949, i f  the compensation paid p rio r to Ju ly  20, 
1949 fo r  such w ork  was a t least equal to the compensation 
which would have been payable fo r such w ork had section 
7(d ) (6) and (7 ) and section 7(g) o f  the F a ir L ab o r S tandards 
A ct o f 1938, as amended, been in effect a t the time o f  such 
payment.

(f ) Public Law  177, E igh ty -first Congress, approved Ju ly  
20, 1949, is hereby repealed as o f  the effective date o f  this 
A ct.2

Approved, October 26, 1949.

' Effective May ill, lllfit), alt functions nf Admstiihlralcr a ere transferred t*» the Secretary "I 
Labor by Reorganization Man No. of Hini), r.-j Stat. !.!••.< See tevt <et nut under mvI i"U Iiui 
of tbe Fair Labor Standards Aft.

* The provisions nf the repealed statute are now contained in jtiitatuiuv in net lams 7(e)|.'i. 
(t>), (7), and (III of the Fair Labor Standards Aft. a> an,ended
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PERTINENT PROVISIONS AFFECTING THE FAIR LABOR STANDARDS ACT FROM 
THE PORTAL-TO-PORTAL ACT OF 1947

(61 Stat. 84)

[ P u b l ic  L a w  49—80th  Co n g r e ss ]

[Ch a p t e r  5 2 - i s t  S e s s io n ]

[H .R . 2157]

A N  ACT

T o re lie v e  em p loy e rs  from  ce rta in  liab ilit ie s  and 
punishments under the F a ir Labo r Standards Act o f  1938, 
as amended, the W alsh -H ea ley Act, and the Bacon-Davis 
Act, and fo r  o the r purposes.

Be it enacted, by the Senate and House o f  Representatives o f  
the United States o f  A m erica  in Congress assembled,

P A R T I  

F IN D IN G S  A N D  PO L IC Y

SECTION 1. (a ) The Congress hereby finds that the F a ir 
L ab o r S tandards Act o f  1938, as amended, has been in te r­
p reted jud ic ia lly  in d isregard  o f  long-established customs, 
p ra c tic e s , and c o n tra c ts  betw een em p lo y e rs  and 
employees, thereby creating wholly unexpected liabilities, 
immense in am ount and retroactive in operation , upon 
em p loyers w ith the resu lts that, i f  said A ct as so in ter­
preted o r  claim s arising under such in terp retations were 
perm itted to  stand, (1) the paym ent o f  such liabilities would 
b ring about financial ru in  o f  many employers and seriously 
im pair the capital resources o f many others, thereby 
resu lting  in the reduction o f  industria l operations, halting 
o f  expansion and development, curta iling employment, 
and the earn ing  pow er o f  employees; (2) the credit o f  many 
em p loyers would be seriously impaired; (3 ) there would be 
created both an extended and continuous uncerta in ty on 
the p a rt o f  industry , both em p loyer and employee, as to the 
financial condition o f  productive establishments and a 
g ro s s  inequa lity  o f  com petitive cond itions between 
em p loyers and between industries; (4 ) employees would 
receive w indfa ll payments, including liquidated damages, 
o f  sums fo r  activities perfo rm ed  by them without any ex­
pectation o f  rew ard  beyond that included in the ir agreed 
ra te s o f  pay; (5 ) there would occur the prom otion o f  in­
creasing demands fo r  paym ent to employees fo r  engaging 
in activities no compensation fo r  which had been con­

templated by e ither the em p loyer o r employee a t the time 
they w ere engaged in; (6) vo lun ta ry  collective bargain ing 
would be in te rfe red  with and industrial disputes between 
employees and employers and between employees and 
employees would be created; (7 ) the courts o f  the country 
would be burdened with excessive and needless litigation 
and champertous practices would be encouraged; (8) the 
Public T reasu ry  would be deprived o f large sums o f 
revenues and public finances would be seriously deranged 
by claims against the Public T reasu ry fo r re funds o f  taxes 
a lready paid; (9 ) the cost to the Government o f  goods and 
services here to fo re  and he rea fte r purchased by its various 
departm ents and agencies would be unreasonably increas­
ed and the Public T reasu ry  would lie seriously affected by 
consequent increased cost o f  w ar contracts; and ( 10) 
serious and adverse e ffects upon the revenues o f  Federa l, 
S tate , and local governm ents would occur.

The Congress fu rth e r finds that all o f  the fo regoing con­
stitutes a substantia l burden on commerce and a substan­
tial obstruction to the free flow  o f  goods in commerce.

The Congress, there fo re , fu rth e r finds and declares that 
it is in the national public interest and fo r  the genera l 
w elfare , essential to national defense, and necessary to aid, 
protect, and fo s te r commerce, that this Act be enacted.

The Congress fu rth e r finds that the vary ing and extend­
ed periods o f  time fo r  which, under the laws o f  the severa l 
S tates, potentia l re troactive liability may be imposed upon 
employers, have given and will give rise to g re a t d if­
ficulties in the sound and o rde rly  conduct o f business and 
industry.

The Congress fu rth e r finds and declares that a ll o f  the 
resu lts which have arisen o r  may arise under the F a ir 
Lab o r S tandards A ct o f  1938, as amended, as a foresaid , 
may (except as to liability fo r  liquidated damages) arise 
with respect to the W alsh-Healey and Bacon-Davis Acts 
and that it is there fo re , in the national public in terest and 
fo r  the genera l w e lfa re , essential to national defense, and 
necessary to aid, protect, and foste r commerce, that this 
A ct shall app ly to  the W alsh-Healey Act and the Bacon- 
Davis Act.

(b) I t  is hereby declared to  be the policy o f the Congress 
in o rde r to m eet the existing emergency and to correc t ex ­
isting evils ( 1)  to re lieve and protect interstate commerce 
from  practices which burden and obstruct it; (2) to protect 
the righ t o f  collective bargaining; and (3 ) to define and 
lim it the ju risd iction o f  the courts.
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PART III
F U T U R E  C LA IM S

Se c. 4. R elief F r o m C ertain F uture Claims 
U n d e r the Fair Labor Standards A ct of 1938, as 
A m e n d e d , the W alsh-He aley A ct, and the Bacon- 
D avis a c t .—

(a ) E xcep t as provided in subsection (b), no employer 
shall be subject to any liab ility o r punishment under the 
F a ir L ab o r Standards A ct o f  1938, as amended, the Walsh- 
H ealey Act, o r the Bacon-Davis Act, on account o f  the 
fa ilu re o f  such em ployer to pay an employee minimum 
wages, o r  to pay an employee overtim e compensation, fo r  
o r on account o f  any o f  the fo llow ing activities o f such 
employee engaged in on o r  a fte r the date o f  the enactment, 
o f  this A ct—

(1) walking, riding, o r trave ling  to and from  the actual 
place o f  perform ance o f  the principal activity o r activities 
which such employee is employed to pe rfo rm , and

(2) activities which a re  pre lim inary to o r postlim inary 
to said principal activity o r activities,

which occur either p rio r to the time on any particu lar 
w orkday a t which such employee commences, o r subse­
quent to the time on any particu la r w orkday a t which he 
ceases, such principal activity o r  activities.

(b) Notw ithstanding the provisions o f subsection (a) 
which re lieve an emp loyer from  liability and punishment 
with respect, to an activity, the em p loyer shall not be so 
relieved i f such activity is compensable by either—

( 1) an express provision o f  a w ritten o r nonwritten 
contract in effect, a t the time o f  such activity, between 
such employee, his agent, o r  collective-bargaining rep re ­
sentative and his emp loyer; o r

(2) a custom o r practice in e ffect, a t the time o f  such 
activity , a t the establishment o r  o ther place where such 
employee is employed, covering such activity, not incon­
sistent with a w ritten o r  nonw ritten contract, in e ffect a t 
the time o f  such activity, between such employee, his 
agent, o r collective-bargaining representative and his 
emp loyer.
(c) F o r  the purposes o f  subsection (b), an activity shall be 

considered as compensable under such contract provision 
o r such custom o r practice on ly  when it is engaged in du r­
ing the portion o f  the day with respect to which it is so 
made compensable.

(d ) In  the application o f  the minimum wage and overtim e 
compensation provisions o f  the F a ir  Lab o r Standards Act 
o f 1938, as amended, o f  the W alsh-Healey Act, o r o f  the 
Bacon-Davis Act, in determ in ing the time fo r  which an

em p loyer employs an employee with respect to walking, 
riding, trave ling o r o the r p re lim inary o r postlim inary ac­
tivities described in subsection (a) o f  this section, there 
shall be counted a ll that time, but on ly  that time, du ring 
which the employee engages in any such activ ity which is 
compensable within the meaning o f subsections (b) and (c) 
o f  this section. PART IV

M IS C E L L A N E O U S  
* * * * *

SEC . 6 . S t a t u t e  o f  Ll.M ITATlONS.-Any action com­

menced on or after the date of the enactment of this Act to 

enforce any cause of action for unpaid minimum wages, 

unpaid overtime compensation, o- liquidated damages, 

under the Fair Labor Standards Act of 1938 , as amended, 

the Walsh-Healey Act, or the Bacon-Davis Act—

(a) if the cause of action accrues on or after the date ol' 

the enactment of this Act—may be commenced within 

two years after the cause of action accrued, and every 

such action shall be forever barred unless commenced 

within two years after the cause of action accrued, e x c e p t  
t h a t  a  c a u s e  o f  a c t i o n  a r i s i n g  o u t  o f n  w i l l f u l  vio lation  
m a y  b e  c o m m e n c e d  w i t h i n  t h r e e  y e a r s  a f t e r  th e  c a u s e  o f  
a c t  i o n  a c c r u e d ; 1

(d) with respect to any cause o f action brought under 
section 16(b) o f the Fair Labor Standards Act o f 1038 
against a State or a political subdivision o f a State in a 
dish'ict court o f  the United Stales on or before April 18, 
1073, the running o f the statutory periods o f limitation 

shall be deemed suspended during the period beginning 
with the commencement o f any such action and ending 
one hundred and eighty days after the effective date o f 
the Fair Labor Standards Amendments o f 1074, except 
that such suspension shall not be applicable i f  in such 
action judgment has been entered for the defendant on 
the grounds other than State immunity from Federal 
jurisdiction . z

S e c . 7 . De t e r m in a t io n  o f  Co m m e n c e m e n t  o f  

F u t u r e  A c t io n s . — In  determ ining when an action is 
commenced fo r  the purposes o f  section 6, an action com ­
menced on o r a fte r the date o f  the enactment o f  this Act

1 A* apwrxlisl by section ••‘•I of ih,« Fair Libor Slundanl* Amendments of 1 !•»•»», pm Slat. KUO.
* Aildeil by tho Fair l,ab»r Stimdnrd* Amendment* of I ‘,i7l. kp Star T».V
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under the F a ir  L ab o r S tandards Act o f  1938, as amended, 
the W alsh -H ea ley Act, o r  the Bacon-Davis Act, shall be 
considered to be commenced on the date when the com ­
p la in t is filed ; except that in the case o f  a collective o r class 
action instituted under the F a ir  L ab o r Standards Act o f  
1938, as amended, o r  the Bacon-Davis Act, it shall be con­
sidered to be commenced in the case o f any individual 
c la im ant—

(a ) on the date when the complaint is filed, i f  he is 
specifically named as a  pa rty  p la in tiff in the complaint 
and his w ritten consent to become a pa rty  p la in tiff is 
filed on such date in the court, in which the action is 
brought; o r

(b) i f  such w ritten consent was not so filed o r  i f  his 
name did not so appear—on the subsequent date on 
which such w ritten consent is filed in the court in which 
the action was commenced.

* * * ir •

Sec. 10. R eliance in F uture on A dministrative 
R ulings. E tc.-

(a ) In any action o r proceeding based on any act o r  om is­
sion on o r  a fte r the date o f  the enactment o f  this Act, no 
em p loyer shall be subject to any liability o r  punishment fo r  
o r on account o f  the fa ilu re  o f the emp loyer to pay 
minimum wages o r  overtim e compensation under the F a ir  
Labo r S tandards Act o f  1938, as amended, the Walsh- 
Healey Act, o r  the Bacon-Davis Act, i f  he pleads and p ro ­
ves that the act o r  om ission complained o f  was in good 
faith in con fo rm ity  with and in re liance on any w ritten ad­
m in istrative regu la tion , o rd e r, ru ling, approva l, o r in te r­
p retation , o f  the agency o f  the United States specified in 
subsection (b ) o f  this section, o r  any adm inistrative p rac­
tice o r  en forcem ent policy o f  such agency with respect to 
the class o f  em p loyers to which he belonged. Such a 
defense, i f  established, shall be a  bar to the action o r  p ro ­
ceeding, notw ithstanding that a fte r such act o r  omission, 
such adm in istrative regu lation , o rde r, ru ling , approva l, in­
te rp retation , practice, o r  en forcem ent policy is modified o r 
rescinded o r  is determ ined by judicial au thority to be in­
valid o r  o f  no legal e ffect.

(b) The agency re fe rred  to in subsection (a ) shall be—

(1) in the case o f  the F a ir  Lab o r Standards Act o f  1938,
as amended—the Adm in istra tor o f the W age and H ou r
Division o f  the Departm ent o f  Labor;

♦ * ♦ ♦ •

SEC. 11. LIQUIDATED D a m a g e s.— In  any action com­
menced p rio r to o r on o r  a fte r the date o f the enactment o f  
this A ct to recover unpaid minimum wages, unpaid ove r­
time compensation, o r liquidated damages, under the F a ir 
L ab o r Standards Act o f 1938, as amended, i f  the em p loyer 
shows to the satisfaction o f  the court that the act o r  om is­
sion giving rise to such action was in good faith and that he 
had reasonable grounds fo r believing that his act o r  om is­
sion was not a  violation o f  the F a ir Labor S tandards A ct o f  
1938, as amended, the court may, in its sound discretion, 
aw .ird no liquidated damages o r  award any amount th e reo f 
not to exceed the amount specified in section 164 o f  such 
Act.

* * * • •

Se c. 13. D efinitions.—
(a ) W hen the term s "em p loye r’ ’ , “ em p loyee", and 

“ w age" a re  used in this Act in re lation to the F a ir Labo r 
Standards Act o f  1938, as amended, they shall have the 
same meaning as when used in such Act o f  1938.* * ♦ * *

(e ) A s used in section 6 the term  “ S ta te ”  means any 
S ta te  o f  the United States o r  the D istrict o f  Columbia o r 
any T e rrito ry  o r  possession o f  the United States.
Sec. 14 Separability.— I f  any provision o f this Act o r 

the application o f  such provision to any person o r  c ir­
cumstance is held invalid, the rem ainder o f  this Act and 
the application o f  such provision to o the r persons o r c ir­
cumstances shall not be affected thereby.
Sec. 15. Short T ITLE.—This Act may be cited as the 

"P o rtaJ-to -Po rta l Act o f  1947” .
Approved May 14, 1947.

• Hw Kwr SuntiHnln AmrndrTvnta of W74 »iru-.'k "ih)‘* after mtuoh hi”
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A D D IT IO N A L  P R O V IS IO N S  O F  E Q U A L  P A Y  A C T  O F 1963
(77 Stat. 56)

[ P u h l ic  Law 88-38]

[88th Congress, S. 1409)

[June 10,1963]

AN  ACT

T o  proh ib it discrim ination on account o f  sex in the pay­
ment o f  wages by employers engaged in commerce c r  in 
the production o f  goods fo r  commerce.

Re it enacted, by the Senate and House o f  Representatives o f  
the United States o f  Am erica in  Congress assembled, That 
this Act may be cited as the “ Equal P ay  Act o f  1963" .

D E C LA R A T IO N  O F  P U R P O S E

S e c . 2. (a ) The Congress hereby finds that the existence 
in industries engaged in commerce o r in the production o f 
goods fo r commerce o f wage d iffe ren tia ls based on sex—

( 1) depresses wages and liv ing standards fo r em ­
ployees necessary fo r  their health and efficiency;

(2) p reven ts the maximum utilization o f  the available 
labor resources;

(3 ) tends to cause labor disputes, thereby burdening, 
affecting , and obstructing commerce;

(4 ) burdens commerce and the free  flow  o f  goods in 
commerce; and

(5 ) constitutes an un fa ir method o f  competition.
(b ) I t  is hereby declared to be the policy o f  this Act, 

through exercise by Congress o f its power to regu late com­
merce am ong the severa l States and with foreign nations, 
to co rrec t the conditions above re fe rred  to in such in­
dustries.

[Section 3 o f the Equa l Pay  Act o f  1963 amends section 6 
o f  the F a ir  L ab o r Standards Act by adding a  new sub­
section (d). The amendment is incorporated in the revised 
tex t o f  the Act.]

E F F E C T IV E  D A TE

S e c . 4. The amendments made by this Act shall take e f­
fect upon the expiration o f one yea r from  the date o f  its 
enactm ent: Provided , T ha t in the case o f  employees 
covered by a bona fide collective bargaining agreem ent in 
e ffect a t least th irty  days p rio r to the date o f enactment o f  
this Act, en tered ;nto by a labo r organization (as defined in 
section 6(dX4) o f  the F a ir  L ab o r Standards Act o f  1938, as 
amended), the amendments made by this Act shall take e f­
fect upon the term ination o f  such collective bargaining 
agreem ent o r  upon the expiration o f two years from  the 
date o f  enactm ent o f this Act, whichever shall firs t occur.

Approved June 10, 1963, 12 m.
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Michael Moxncss, General CounselFebruary 15,1995

Representative Pete Kott VIA FAX 465*2819State Capitol Room 409Juneau, Alaska 99801-1182Re: Support of HB 115 Dear Representative Kott:We just received word of the introduction of House Bill 115, and 1 wanted to let you know that we at Carrs wholeheartedly support its passage. As you know, this legislation brings much needed reform to Alaska’s wage and hour statutes by returning to the Department of Labor the ability to supervise mutually agreeable settlements in wage disputes and by replacing mandatory punitive damages with a flexible approach that can be used by the courts to achieve fairness. As you know, the current law makes wage and hour disputes unique in the legal world by prohibiting the parties from settling their differences. This results in “all or nothing” litigation when reasoned discussion and settlement is called for. HB 115, and its partner, SB45, would allow the Department of Labor to supervise settlements of the parties, or, in the alternative, allow limited settlements when the employee has been advised in writing of his righr to consult counsel and a “cooling-off” period has past. Where an employee’s interests ure protected, there is no reason to prohibit the parties from reaching a private agreement. Under the current system, the employer has absolutely no reason not to litigate every case to the bitter end, which is surely not a situation that promotes the welfare ofcmpluyccs.The current law requires any back wage award be doubled. We have had situations where a good, reliable, fall time employee applies for extra work in an entirely different division. Although we need the help, we have to refuse them, due to the overtime exposure. For example, our security department once hired a woman from our headquarters accounting staff to work phones in the evening. Tbe woman was from an immigrant family, and she wanted the extra money to help a younger brother go to college. The security supervisor assumed that since the employee’s two jobs were in two different divisions with different facilities, supervision, duties and hours, no overtime was payable. He was wrong. When the temporary phone work was over, the employee filed an overtime claim and received double her overtime wages. Our well-meaning security supervisor intended to do the employee a favor and wound up costing our company several thousand dollars in mandatory penalties. Results like this are silly. The courts should have the flexibility to waive penalties when the employer acts in good faith.
6 4 1 1 A STREET, ANCHORAGE, ALASKA 99518 (9 0 7 )  5 6 4 -2 3 5 ;

FAX (9 0 7 )  564 -2211
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Representative Petr Kott February IS, 1995 
Page 2

Finally, HB 115 would apply to wags and hour disputes the general rule of allowing a court to award attorneys’ fees to the prevailing party. The only argument I have heard against this is that potential claimants would be scared off by the exposure. In the First place, it is unclear to me why a defendant should be liable for attorneys fees if it loses, while the claimant, who chose to bring the action in the fust place, is not liable if it loses. Please recall that wage and hour claims are not insurable. Therefore, when a small business is required to spend thousands of dollars defending a false claim, that money comes directly from the earnings of that business. Perhaps even more to the point, 1 have been litigating cases for Fifteen years in Alaska, and I have never had a potential claimant even imply that exposure to the risk of attorneys fees deterred them from bringing a claim. 1 tliink if you ask most litigation attorneys, they will tell you that the rule in general litigation imposing attorneys’ fees on the losing party has not resulted in any decrease in claims. No one is being scared off.I urge you to suppoTtHB 115.

MM/mjc



ALASKA 
C IV IL LIBERTIES UNION
An Affiliate of the American Civil Liberties Union 
P . 0 .  Box 2 01844  Anchorage. A K  99520*1844 
Phone: 1*907*258*0044 Fax : 1-907-258-0288

February 14, 1995

The H o n o rable Representative Brian Porter 
Chairman of House Judiciary Committee 
S tate Capitol Building, Room lie 
Juneau, AK 99801-1182

D e a r  Representative Porter:

I am writing to you on behalf of the Board of Directors and 
m e m b e r s  of the Alaska Civil Liberties Union to express concerns 
a bout House Bill 138 which is currently pending before the House 
J u d i c i a r y  Committee. The AkCLU has serious concerns about this 
bill and believes that it is unconstitutional and would be defeated 
if challenged in court.

One of the basic premises of the Fourth Amendment is that a 
p erson has the right to be free of governmental searches and 
seizures unless there is probable cause to believe that a crime has 
occurred. A determination of probable cause is made by a neutral 
and d e tached magistrate: it is the magistrate's responsibility for
d e t e r m i n i n g  the reliability of the evidence upon which a warrant is 
based.

House Bill 138 seeks to take away the authority of the
mag i s t r a t e  in determining probable cause. House Bill 138 
anticipates that any person who makes an anonymous crime stopper 
r eport would be presumed to be a reliable source of information and 
w o u l d  be placed in a category equal to that of a "citizen 
informant." The bill states that "once verified by law 
e n f o r c e m e n t t h e  information provided by the informant would be 
considered reliable and anonymity would be guaranteed —  no
additional inquiry by the magistrate would be required to determine 
the reliability of the informant.

This provision allows the police officer, not the magistrate, 
to m a k e  the crucial decision regarding the reliability of the
informant and the informant's information that is necessary in 
d eter m i n i n g  probable cause to issue a warrant. This is a blatant 
v iolation of the Fourth Amendment's requirement that a neutral and 
d e tached magistrate, not a police officer, have the authority to 
issue the warrant.

The other part of the bill that is problematic is the
requi r e m e n t  that a defendant be required to petition through an in 
camera proceeding to discover information about the informant. The 
right of confrontation requires that a defendant know hie or her 
a c c u s e r  and ba able to defend against their charges. The defendant



Accordingly, the A k C L U  believes that before DNA identification 
should be admitted, the prosecution must prove that (1) the general 
p r i n ciples underlying the forensic use of the DNA tes»t are accepted 
as accurate by a consensus of the scientific community; (2) the 
ac t u a l  procedures used in an individual case comport with those 
gene r a l  principles and, in particular, that the laboratories 
involved in the testing were sufficiently regulated to ensure the 
r e liability and v a lidity of these results; and (3) the probability 
d e r i v e d  from the DNA evidence used to identify the defendant was 
c a l c u l a t e d  through use of appropriate statistical principles of 
p o p u lation genetics and adequately developed data bases. Until 
this showing can be made, DNA testimony should not be admitted in 
criminal cases.

T he Alaska Civil Liberties Union is not pj&r s a  opposed to the 
i ntroduction of DNA evidence in criminal or civil proceedings. 
Rather, we caution that the aura of infallibility which is 
associated w i t h  DNA testing poses a potentially grave problem. 
Instead of loosening the requirements for admissibility of DNA 
evidence, we believe that even tighter protocols should apply when 
t h e  prosecution seeks to use DNA evidence to convict a defendant. 1 
U n l e s s  the trier of fact understands the underlying processes of 
D N A  testing to such a degree that it can adequately judge the 
r e l i a b i l i t y  of the testing, the trier of fact will assume that the 
t e s t  results "conclusively" establish a fact which may not be true.

It is unclear from the language of the bill if, and to what 
extent, the defendant w o u l d  be allowed to challenge the validity of 
the DNA evidence. It is also unclear if this challenge would be in 
f r ont of the judge or in front of the jury. The bill appears to 
presume that DNA evidence would automatically be admitted 
r e g ardless of w h e ther it is scientifically established. This is 
d e e p l y  troubling to the AkCLU.

Part of the confusion stems from the language of section 1 
claims that the legislature wishes to change the standard for 
admissibility from the standard of Frve v. United S t a t e s . 293 F. 
1013 (D.C. Cir. 1923), to the more recent standard of Daubert v.
Merrill, D o w  Pharmaceutical. I n c . . 113 s.Ct. 2786 (1993);
unfortunately, however, the language of HB 52 does not follow the 
h o l d i n g  of the Daubert case.

In D a u b e r t . the U. S. Supreme Court announced a new test for 
d eterm i n i n g  the admissibility of evidence in federal court. The 
Frye test had previously required that before evidence could be 
admitted in court it first had to reach a general level of 
acceptance within the scientific community. In the Daubert case,

P age Two -  R e p r e s e n t a t iv e  B r ia n  P o r t e r  -  F eb ruary 14 , 1995

1 A different question is presented when the defendant is the 
proponent of such evidence. Chambers v. M i s s i s s i p p i . 410 U.S.
284 (1983).



t h e  t r i a l  c o u r t  h a d  d i s m i s s e d  p l a i n t i f f ' s  s u i t  a g a i n s t  D o w  
p h a r m a c e u t i c a l  f o r  b i r t h  d e f e c t s  c a u s e d  b y  a  d r u g  m a n u f a c t u r e d  b y  
D o w .  T o  e s t a b l i s h  i t s  c a s e ,  t h e  p l a i n t i f f  h a d  c a l l e d  e x p e r t s  w h o  
t e s t i f i e d  t h a t  t h e  d r u g  B e n d e c t i n  h a d  c a u s e d  t h e  b i r t h  d e f e c t s ;  t h e  
d e f e n d a n t s  c a l l e d  d i f f e r e n t  e x p e r t s  w h o  r e f u t e d  t h o s e  s t u d i e s  a n d  
t h e i r  m e t h o d o l o g y .  T h e  c o u r t  r u l e d  t h a t  t h e  l a c k  o f  c o n s e n s u s  o n  
t h e  t e s t i n g  e s t a b l i s h e d  t h a t  a  g e n e r a l  l e v e l  o f  a c c e p t a n c e  h a d  n o t  
y e t  b e e n  r e a c h e d  w i t h i n  t h e  s c i e n t i f i c  c o m m u n i t y  a n d  a c c o r d i n g l y  
d i s m i s s e d  t h e  p l a i n t i f f ' s  c a s e .

T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  r e v e r s e d  t h e  l o w e r  c o u r t ' s  
d e c i s i o n ,  h o l d i n g  t h a t  t h e  F e d e r a l  R u l e s  o f  E v i d e n c e  r e p l a c e d  t h e  
F r y e  t e s t  a n d  t h a t  t h e  R u l e s  w e r e  i n t e n d e d  t o  b e  " f l e x i b l e 11 a n d  
" l i b e r a l "  a n d  s h o u l d  a l l o w  n e w  a n d  p r o g r e s s i v e  s c i e n t i f i c  
t e c h n i q u e s  t o  b e  c o n s i d e r e d  i f  c e r t a i n  s c i e n t i f i c  c r i t e r i a  h a d  b e e n  
e s t a b l i s h e d .  T h e  D a u b e r t  c o u r t  d i d  n o t  s a y  t h a t  a  c e r t a i n  b o d y  o f  
e v i d e n c e  ( s u c h  a s  DNA)  c o u l d  b e  a d m i t t e d  i n  c o u r t  w i t h o u t  a n y  t y p e  
o f  s c r u t i n y .  R a t h e r ,  t h e  c o u r t  l a i d  o u t  n u m e r o u s  c r i t e r i o n  t o  b e  
e x a m i n e d  i n  d e t e r m i n i n g  t h e  a d m i s s i b i l i t y  o f  e v i d e n c e ,  i n c l u d i n g :
( 1 )  w h e t h e r  t h e  t e s t i n g  h y p o t h e s e s  c o u l d  b e  f a l s i f i e d ?  ( 2 )  w h e t h e r  
t h e  t e s t i n g  h a d  b e e n  s u b j e c t e d  t o  p e e r  r e v i e w  a n d  p u b l i c a t i o n ;  ( 3 )  
w h a t  t h e  k n o w n  o r  p o t e n t i a l  r a t e  o f  e r r o r  i n  t h e  t e s t i n g  p r o t o c o l  
w a s , *  a n d  ( 4 )  w h e t h e r  t h e  t e s t  h a d  b e e n  g e n e r a l l y  a c c e p t e d  w i t h i n  
t h e  s c i e n t i f i c  c o m m u n i t y .

I n s t e a d  o f  t h e  a b s o l u t e  s t a n d a r d  e s t a b l i s h e d  i n  F r v a . t h e  
D a u b e r t  c o u r t  s e t  o u t  a  s t a n d a r d  w h i c h  w e i g h e d  m a n y  d i f f e r e n t  
f a c t o r s ,  i n c l u d i n g , t h e  q e n e r a l ^ a c c e p t a n c f l _ Q f . t h e  m e t h o d o l o g y  w i t h i n  
t h e  s c i e n t i f i c  c o m m u n i t y . T h e  D a u f r f i r t  c o u r t  s t i l l  r e q u i r e d  t h e  
j u d g e  t o  d e t e r m i n e  t h e  a d m i s s i b i l i t y  o f  e v i d e n c e  w e i g h i n g  t h e  a b o v e  
c r i t e r i a ,  i t  d i d  n o t  p r e s u m e  t h e  w h o l e s a l e  a d m i s s i o n  o f  o n e  
p a r t i c u l a r  t y p e  o f  e v i d e n c e  u n d e r  a n y  c i r c u m s t a n c e .

H e r e i n  l i e s  o u r  m a j o r  c o n c e r n  f o r  H o u s e  B i l l  5 2  —  i t  i s  v e r y  
d a n g e r o u s  t o  a l l o w  t h e  w h o l e s a l e  i n t r o d u c t i o n  o f  o n e  p a r t i c u l a r  
t y p e  o f  e v i d e n c e  w i t h o u t  t h e  r e q u i r e m e n t  o f  r e l i a b i l i t y ,  b o t h  i n  
t h e  u n d e r l y i n g  s c i e n t i f i c  t h e o r y  a n d  i n  t h e  t e s t i n g  p r o t o c o l  u s e d  
i n  e a c h  p a r t i c u l a r  c a s e .  T h e  c i v i l  l i b e r t i e s  c o n c e r n  i s  o b v i o u s :  
i f  e v i d e n c e  i s  a d m i t t e d  w i t h o u t  t h e  r e q u i r e m e n t  o f  e s t a b l i s h i n g  i t s  
v a l i d i t y ,  i n n o c e n t  p e r s o n s  m a y  b e  c o n v i c t e d .

N o t  o n l y  i s  t h i s  b i l l  o f  c o n c e r n  f r o m  a  c i v i l  l i b e r t i e s  
p e r s p e c t i v e ,  i t  l a  u n n e c e s s a r y  f r o m  a  l e g a l  p e r s p e c t i v e .  A l a s k a  
C o u r t s  h a v e  a l r e a d y  r u l e d  i n  a  n u m b e r  o f  i n s t a n c e s  t h a t  DNA 
e v i d e n c e  m a y  b e  a d m i t t e d  i n  c o u r t ,  e v e n  w h e n  u s i n g  t h e  F r y e  t e s t  
( w h i c h  i s  t h e  c u r r e n t  t e s t  r e l i e d  u p o n  b y  A l a s k a  c o u r t s ) .  T h e r e  i s  
n o  n e e d  t o  c h a n g e  t h e  r u l e s  o f  e v i d e n c e  t o  g o v e r n i n g  t h e  a d m i s s i o n  
o f  DNA e v i d e n c e .  I f  t h e  DNA t e s t i n g  p r o t o c o l  i s  s o u n d ,  t h e  
e v i d e n c e  w i l l  b e  a d m i t t e d  —  i f  t h e  t e s t i n g  p r o t o c o l  i s  n o t  s o u n d ,  
t h e n  a l l o w i n g  t h e  e v i d e n c e  t o  b e  a d m i t t e d  c o u l d  h a v e  d i s a s t r o u s  
c o n s e q u e n c e s .

P a g e  T h re e  -  R e p r e s e n t a t iv e  B r ia n  P o r t e r  -  F e b r u a r y  1 4 ,1 9 9 5



I n  s h o r t ,  t h e r e  i s  n o  n e e d  t o  c h a n g e  t h e  l a w  g o v e r n i n g  t h e  
i n t r o d u c t i o n  o f  DNA e v i d e n c e .  P a s s i n g  t h i 3  b i l l  c o u l d  h a v e  
e x t r e m e l y  n e g a t i v e  c o n s e q u e n c e s .  P l e a s e  d o  n o t  a l l o w  t h i s  b i l l  t o  
g o  a n y  f u r t h e r .

P age Fou r -  R e p r e s e n t a t iv e  B r ia n  P o r te r  -  F eb ru a ry  1 4 , 1995

S i n c e r e l y

R a n d a l l  B u r n s ,  
E x e c u t i v e  D i r e c t o r  

A l a s k a  C i v i l  L i b e r t i e s  U n i o n
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VIA  FAX (907-465-3834)
F e b r u a r y  1 3 ,  1 9 9 5

R e p r e s e n t a t i v e  C o n  B u n d e  
H o u s e  J u d i c i a r y  C o m m i t t e e  
S t a t e  C a p i t o l ,  R o o m  1 0 8  
J u n e a u ,  A K  9 9 8 0 1 - 1 1 8 2RE: Wage and Hour Reform A ct
D e a r  R e p r e s e n t a t i v e  B u n d e :

I  am  w r i t i n g  t o  u r g e  y o u r  s t r o n g  s u p p o r t  o f  t h e  w a g e  a n d  h o u r  
l e g i s l a t i o n  r e c e n t l y  i n t r o d u c e d  i n  t h e  n e w  s e s s i o n  o f  t h e  A l a s k a  
L e g i s l a t u r e .  W e  b e l i e v e  A l a s k a ' s  W a g e  a n d  H o u r  A c t  s h o u l d  b e  
a m e n d e d  i n  s e v e r a l  w a y s ,  m a n y  o f  w h i c h  a r e  c o v e r e d  i n  t h e  n e w  H o u s e  
B i l l .

T h e  n e w  B i l l  w o u l d  s u b s t a n t i a l l y  a s s i s t  s m a l l  b u s i n e s s  o w n e r s  
i n  t o d a y ' s  e c o n o m i c  c l i m a t e ,  w h i l e  a t  t h e  s a m e  t i m e  a s s u r i n g  
e m p l o y e e s  o f  f a i r  t r e a t m e n t  i n  t h e  l a b o r  m a r k e t .  T h e  B i l l  p r o v i d e s  
a  m u c h  n e e d e d  g o o d - f a i t h  d e f e n s e  t o  e m p l o y e e  o v e r t i m e  c l a i m s ,  w h i c h  
e n s u r e s  f u l l  c o m p e n s a t i o n  f o r  e m p l o y e e s  w h i l e  a c k n o w l e d g i n g  t h a t  
e m p l o y e r s  s o m e t i m e s  m a k e  h o n e s t  m i s t a k e s  i n  c o m p e n s a t i n g  t h e i r  
e m p l o y e e s .  A l s o ,  b y  a l l o w i n g  t h e  p r e v a i l i n g  p a r t y  t o  r e c o v e r  
r e a s o n a b l e  a t t o r n e y ' s  f e e s  a n d  c o u r t  c o s t s ,  t h e  B i l l  p r o v i d e s  t h e  
m o t i v a t i o n  n e c e s s a r y  f o r  p o t e n t i a l  p l a i n t i f f s  a n d  p l a i n t i f f s '  
c o u n s e l  t o  e v a l u a t e  t h e  m e r i t s  o f  t h e i r  c l a i m s  b e f o r e  f i l i n g  s u i t .  
U n d e r  t h e  c u r r e n t  s y s t e m ,  t h e r e  i s  l i t t l e  t o  d e t e r  a  d i s g r u n t l e d  
e m p l o y e e  f r o m  b r i n g i n g  a  f r i v o l o u s  a c t i o n  a g a i n s t  a n  e m p l o y e r .

A s  t h e  m a n a g e r  o f  a  b u s i n e s s  i n  A n c h o r a g e ,  a n d  a s  a  r e s i d e n t  
o f  A l a s k a ,  I  b e l i e v e  t h a t  p a s s a g e  o f  t h i s  w a g e  a n d  h o u r  r e f o r m
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H o u s e  J u d i c i a r y  C o m m i t t e e  
F e b r u a r y  1 3 ,  1 9 9 5  
P a g e  2

l e g i s l a t i o n  i s  e s s e n t i a l  t o  t h e  v i a b i l i t y  o f  b u s i n e s s e s  s u c h  a s  
o u r s ,  a n d  t o  A l a s k a ' s  a b i l i t y  t o  a t t r a c t  n e w  b u s i n e s s  i n  t h e  s t a t e .  
I  h o p e  y o u  w i l l  g i v e  t h i s  B i l l  y o u r  f u l l  s u p p o r t .

n e r a l  M a n a g e r
u a r t  A n d e r s o n ' s  C a t t l e  C o m p a n y

t:\ltttcrs\wagehour.Jk2
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CS FO R H O U SE BILL NO. 115(JUD)IN THE LEGISLATURE OF THE STATE OF ALASKANINETEENTH LEGISLATURE - FIRST SESSION
BY TH E  HOUSE JUDICIARY COM M ITTEE

Offered:
Referred:

Sponsor(s): HOUSE LABOR AND COM M ERCE COM M ITTEEA B ILLFO R AN A C T  ENTITLED "An Act relating to settlement and payment of claims for overtime compensation claims and to liquidated damages and attorney fees for overtime compensation claims; and amending Alaska Rules of Civil-Procedure 68 afid 82."
BE IT EN ACTED B Y TH E LE G ISLA T U R E  O F THE STATE O F A L A SK A :

* Section 1. AS 23.10.110(a) is amended to read:(a) An employer who violates a provision of AS 23.10.060 or 23.10.065 is liable to an employee affected in the amount of unpaid minimum wages, or unpaid overtime compensation, as the case may be, and, except as provided in (d) of this section, in an additional equal amount as liquidated damages.* Sec. 2. AS 23.10.110(c) is amended to read:(c) The court in an action brought under this section shall, in addition to a judgment awarded to the plaintiff, allow costs of the action and, except as provided in (e) - (h) of this section, reasonable attorney fees to be paid by the defendant. The attorney fees in the case of actions brought under this section by the commissioner
-1- CSHB 115(JUD)
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shall be remitted by the commissioner to the Department o f Revenue. The commissioner may not be required to pay the filing fee or other costs. The commissioner in case of suit has power to join various claimants against the same employer in one cause of action.* Sec. 3. A S 23.10.110 is amended by adding new subsections to read:(d) In an action under (a) of this section to recover unpaid overtime compensation or liquidated damages for unpaid overtime, if the defendant shows by clear and convincing evidence that the act or omission giving rise to the action was made in good faith and that the employer had reasonable grounds for believing that the act or omission was not in violation of AS 23.10.060, the court may decline to award liquidated damages or may award an amount of liquidated damages less than the amount set out in (a) of this section.(e) If the plaintiff prevails in an action for unpaid overtime compensation under (a) of this section, the court shall award reasonable attorney fees to the plaintiff unless the defendant(1) shows by clear and convincing evidence that the act or omission giving rise to the action was made in good faith and that the defendant had reasonable grounds for believing that the act or omission was not in violation of AS 23.10.060, in which case the court may award attorney fees to the plaintiff in accordance with court rules; or .} / ,  „t frjet i~ // • • At h  A c  I(2) would be entitled to attorney fees1, under court rules pertaining to offers of judgment, in which case neither the plaintiff nor the defendant is entitled to attorney fees.(f) If the defendant prevails in an action for unpaid overtime compensation
-f-n T A <under (a) of this section and had previously made an offer of judgment in aecordance

,A. {. ft  ̂*— f' * ^ 1with court rules, the court shall award attorney fees to the defendantiiLaccordance• wiilCcOuiPt-mles unless the plaintiff proves to the satisfaction of the court that the action was both brought and prosecuted in good faith and that the plaintiff had reasonable grounds for believing that the act or omission was in violation of A S 23.10.060. J g  ,Li' ' ' b c '\J S'* ft t> f  *  A- " A «*< fx s». j<-rt 1 /  C.+V\A- y ’ * f •' (g) A  person may not claim that the person acted in good faith under (d) - (0
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of this section unless the person demonstrates having made a reasonable effort to determine the applicable law of this state.(h) Subsections (d) - (g) of this section do not apply to an action brought under this section by the commissioner.(i) The commissioner may supervise the payment of the unpaid overtime compensation owing to an employee under AS 23.10.060. Payment in full in accordance with an agreement by an employee to settle a claim for unpaid overtime compensation or liquidated damages for unpaid overtime compensation constitutes a waiver of any right the employee may have under (a) of this section to unpaid overtime compensation or liquidated damages for unpaid overtime compensation.(j) In a settlement for unpaid overtime compensation that is not supervised by the department or the court, an employee is entitled to liquidated damages under (a) of this section unless the employee and the employer enter into a written settlement agreement in which the employee expressly waives the right to receive liquidated damages. A private written settlement agreement under this subsection is not valid unless submitted to the department for review. The department shall review the agreement and approve it if it is fair to the parties. If the department does not act within 30 days after receiving the agreement, the agreement is considered approved.* Sec. 4. APPLICATION OF ACT. (a) AS 23.10.110(i), added by sec. 3 of this Act, applies to agreements entered into on or after the effective date of this Act.(b) AS 23.10.110(j), added by sec. 3 of this Act, applies to written agreements entered into on or after the effective date of this Act.(c) Except as provided in (a) and (b) of this section, this Act applies to wages earned for hours worked on or after the effective date of this Act.♦Sec. 5. AMENDMENTS TO COURT RULES, (a) AS 23.10.110(e), enacted by sec.3 of this Act, has the effect of amending Alaska Rules of Civil Procedure 68 and 82 by limiting the court's discretion in awarding attorney fees to prevailing plaintiffs and to defendants who have made an offer of judgment.(b) AS 23.10.110(f), enacted by sec. 3 of this Act, has the effect of amending Alaska Rule of Civil Procedure 68 by limiting the court's discretion in awarding attorney fees to prevailing defendants.
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