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Sponsor Statement

Senate Bill 91

Senate Bill 91 was introduced with the goal of putting Alaska in
a pro-active position when it comes to dealing withindividuals
who knowingly place others at risk of HIV infection. SB 91 is
intended to be preventative as well as punitive and is intended
to render a criminal ratherthan moral judgement.

As of December 31, 1994, 272 Alaskans have been confirmed to
have AIDS. That's since tracking began in 1982. Of these cases,

152 are known to have died.

The Epidemiology section of the Division of Public Health
reports that as of December 31, 1994, 540 Alaskans have
tested positive for HIV infection. That number represents onlv
those who were voluntarily tested through the State Section of

Laboratories.

The statistics show that HIV/AIDS affects both male and
female, across all age groups and without respect to race or
residence. The sad fact is that the rate of infection in Alaska

IS growing.

If someone intentionally sets out to kill another person by
infecting them with the AIDS virus, they can be charged under

state law with attempted first degree murder. But what do we
do with the person who does not "intend" to Kill, but still
places others in jeopardy? In 1990, the Attorney General's

office reviewed that question and suggested that...quote..."it
may be possible to prosecute the person for reckless
endangerment"”, end quote. That is a class A misdemeanor
prohibiting reckless conduct which creates a "substantial risk

of serious physical injury™.
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Most people would equate becoming infected with HIV as
something more than a "serious injury".

Twenty six other states have seen fit to adopt specific laws
dealing with criminal penalties for knowingly transmitting or
exposing another to HIV infection. It would only be prudent for
Alaska to have such a statute onthe books.

SB 91 is brief and to the point. It creates the crime of criminal
transmission of HIV and covers actions and conduct known to

transmit the disease.

The bill also provides an affirmative defense when the person
exposed knows Dbeforehand that the action could result in
infection. It was amended in the Senate HES Committee to add a
provision excluding perinatal transmission of the virus and to
assure that the an individual is not prosecuted for an
involuntary act.

SB 91 is not intended to punish those who have contracted HIV.
It is intended to protect others who may be unknowingly exposed
to the virus by what should be a criminal act of

irresponsibility.
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Criminal liability for

having unprotected sex

=i while infected with

or AIDS
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Assistant Attorney General
Criminal Division, Central Office

At the request of Chief Prosecutor Laurie Otto, | briefly
reviewed the question of possible criminal liability for someone
who intends to spread the HIV virus by havx.'.g unprotected sex with
another person, or by donating blood. In short, 1 believe we can
certify that prosecution wunder state law is possible for both
intentional or reckless conduct.

If someone intends to kill another person by infecting
them with the AIDS virus, it could prosecuted as attempted first
degree murder. This holds even if infection is, as a factual
matter, unlikely or impossible, since impossibility is not a
defense as long as the actor believes that death will occur. AS
11.31.100(b) ; see also Gargan v. State, 436 P.2d 96S (Alaska 1968)
(factual impossibility which was not apparent to the actor should
not, as a matter of policy, insulate him from <conviction for
attempting commission of the offense) . This view 1is shared by
3arry Stern, Professor of l.aw at Western New-.England Law School,
who was one of the principal drafters of the revised criminal code.
It would also be possible to charge an attempted assault, if the
person only intended serious injury, rather than death.

The more interesting problem, and the one more likely to
occur, is when a person is aware of the infection and has, or

attempts to have, unprotected sex with a partner who i3 unaware.

The mental state would probably not be "intentional” (since

the

The Alaska Court of Appeals has held there is no such crime

as attempted second degree murder, Huitt v. State, 678 P .2d

(Alaska App. 1984), and based on that opinion, there are no
crimes as attempted manslaughter or negligent homicide.

415
such

The U.S. Supreme Court recently, denied review of an opinion

from a military court, (attached) where the person was convicted
attempted aggravated assault (by means likely to cause death
bodily harm) by trying to have unprotected sex knowing he
infected by HIV. United States v. Johnson, 30 M.J. 53 (U.S. Ct.
Mil. Appeals, April 12, 1990), cert. don. 48 CrL 3037 (Oct.

1990)
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actor no doubt would not intend to pass the infection), nor would
it be. "knowing" (because the person may not believe infection was

a substantial probability). However, the person is consciously
disregarding a risk of infection, and most juries would find such
a risk to be substantial and unjustifiable. Thus the mental state

would be "reckless™ under AS 11.81.900 (a)(3), and it may be
possible to prosecute the person for reckless endangerment, a class
A misdemeanor (AS'11.41.250), that prohibits recklessly engaging in
conduct which <creates a substantival risk of .serious physical

injury.

Please let me know if a more detailed review of the law
is necessary.
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CRIMINAL PENALTIES FOR KNOWINGLY transmitting/exposing
ANOTHER TO HIV INFECTION

Alabama, HQ 338, Act 87*574 (87) - mledemwnor - 'risks transmitting of conducts himself ki a
manner likely to transmit the disease)

Arkansae, HQ i486, Aal 814 (eo) - fefony *'sexual Intercourse* (without 1st Informing othel-s)
Californio, SB 1002, Chapter 1164 (88)  felony, blood donation

Colorado, HB 1255 (90)-decs t>felony for knowingly porformling, offering oragreeing to perform
certain sexual acts with persons other than their -.pauses In exchange for money or any other
thing of value. Persons who are knowingly Infected with 111V who patronLe prostitutes are guilty
of a class 6 felony

Delaware, H8 637, Chapter 335 (88) - felony, blood donation

Florida, HB1313, Chaptor 86-220 (88) - misdemeanor 'sexual intercourse"; (88)» misdemeanor
(ilperson has been informed of modes of transmission); HD 1519 (88) -felony ol (ho third degree,
blood/body fluids donation;

Georgia, HB 1281, Act 1440 (88) - lelony (after obtaining knowledge of Infection) knowing
Intercourse, donation, sharing syringes

Idaho, HB 853, Chapter 7Q (88) - prohibits knowing or Willful exposure; HB 433 (88) - felony
(provides affirmative defonso if sexual activity occurred between consenting adults); - felony,
knowing transmission or transmit with tho Intent of Infoctlon ,

. /llllocla, HQ 1871 (89) - class 2fe|onyf0r criminal transmteBlat. = Intimate contact; blood, semen,

A tissue or organ donation; tel, exchange, etc. norveUrile IV drug paraphernalia. Provides an
affirmative defense If tho person exposed know that the Infected persons wee Infected with HIV,
knew that the action could results in HIV Infected and consented to the action with that
knowiodgo.

Indiana, SB s, Publlo Uw 88-123 (88) « Class C felony, blood donation

Kansas, HB 2841 (92) - CUse Amisdemeanor for individuals with a Ufa threatening communica-
ble disease to knowingly engage In sexual Intercourse or sodomy, sell or donate blood, soman,
tissue or other body fluids, or share hypodermic needles with inlent to expose another to the
disease. *

Kentucky, FjB 60 (88) - Class C felony, blood donation (aiso any health facility, phyeldan or
health CAl€ worker who knowingly transfuse# untested blood when there to not an emerganoy
shuaiJon Is guilty of Class C felony e

HB 425 (90) - felony (or doneting organs, sWn or other human tissues; cfass A
mtodemeanor for persona who commilta prostitution; olr-aa O felony for committing prostitution or
who procure* another to commit prostitution by engaging In aoxual activity In o majnnor likely to
transmit HIV Infoctlon.

Souroe: AID8 Polloy Center, Intergovernmental Health Polloy Protoot, Tho Gcorgo
W ashington University, Juno 1993.
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SB 244 (92) « Makos it a felony for any purcon lo commit, offor, or agieo to commit
prostitution by engaging in sexual activity when he or she knew or had been informed that lie or
she could possible transmit the virus through sexual uctivity.

Loulslona, HB 1728, Act 603 (G7) - fine ol not moro than $5,000, imprisonment with or without
hard labor for not moro than 10yoaro 'soxual contact" without knowing consent of other pereon

Maryland, SB 719, Chapter 709 (89) - misdemeanor (may not knowingly transfer or attempt to
transfer)

y~lchlgan, HB £026, Public Act 4S0 (sa) - felony, sexual penetration (if litey do not inform other
person al tho presence 0l disease)

Mlsalealpp), HB 515, chapter 057 (88) - knowingly and willfully violating health department orders

Mlaaourl, HB 11S1and 1044 (88) - Class 0 felony, donation ol blood, organ, sperm, tissue;
soxual contact

Nevada, AB 550, Chaptor 762 (87) - Provides that any person who practices prostitution aflor
testing positive for HIV is guilty ol a felony and will bo imprisoned In the state prison for not less
than 1 year, not moro than 20 yoara nnd/or tined up to $10000, An owner of a house ol
prostitution who continues to employ HIV+ prostitutes Is liable forany damages caused by HIV
exposure as a result dl the employment; SB 73 (838) « subject lo confinement by court order aa
well aa other penalties (which are not specified)

Ohio, HB 671 (88) - felony of tho 3rd. degreo, seil of donate blood plasma, blood product

Oklahoma, HB 1798 (88) - felony (wtth Jntorrt to Wed); HB 1012 (91) - felony punishable by a
maximum of 8 yean of Imprwonment for knowingly engaging with Intent to Infect In conduct
reasonably kKoty to reeult In transfer of blood or bodly fluids into tha bloodstream ofthrough die
akin or other membranes ofa person oxoopt during in utero tranamWaion.'

./South Carolina, HB 2807, Ramification 547 (88) -eaio, donation, exchange of blood products;
eexposing another person to HIV without first Informing"; SB 1185 (90) *felony (uppn conviction
must be fmad not mono than $5,000 0 Imprisoned for nor more than 10 years) for engaging with
orwithoutconsentin sexual Intercourse (vaginal, anal or oral) without first Informing In prostitution,
selling or donating blood or other body fluids or (haring noodles

Tennoaeaa, HB 4«1, Chapter 281 (91) - class C felony for committing prostitution when a
persons knows that he or she la HIV+

Teicu, SB 969 (88) - felony fo* ‘engaging in conduct Iikelyto tranefar* m
Utah, HB 24 (93) - Mandates HIV testing for persona convicted of prostitution or patronizing or
texoally soliciting a prostitute. Provides enhanced penalties (3rd. degree fefony) If thwo

individuals teat positive for HIV, know their ted remits and have rocervad written personal notice
of their positive test reeuha from a law enforcement agency.

Virginia, HB 1974 (89) - class o felony, donating or aefltng blood, body fluids, organn or tissue*

. Washington; SB 6221, Chaptor 206 (80) - assault in the second dogroe lor a person who haa
expoaod or transmitted HIV to another ponton with Intent to Inflict bodily horm

ToTAL - 28 STATES



Man pleads guilty to HIV transmission

Jeqnifer, .Liberto
¥4y Staiter
The Chicago man charged with criminal transmission of HIV after an alleged sexual assault at Elder Hall last
October pleaded guilty at a hearing at Circuit Court in Skokie yesterday.

Anthony M. Cam of the 5200 block of South Federal Street in Chicago was sentenced to 48 months probation
on the condition that he serve it in a hospital, said prosecutor Cathy Crawley of the State's Attorney Office.

Carr now has full-blown AIDS.

"I'm not really bitter about his light sentence because he's dying,” the victim said. "At this point there is
nothing else | can do.”

The victim's attorney told him Carr has only six to eight months to live.

Carr was arrested on the morning of Oct. 4 after a fight broke out at Elder Hall, 2400 Sheridan Road,
according to University Police reports. Carr had engaged in "intimate contact” with a Northwestern junior,

police said.

Carr could have served seven years in prison for criminal transmission of HTV, which is a Class 2 felony in
lllinois.

At the hearing, the public defender asked for a conference to discuss the sentence Carr would receive if he
were to plead guilty, Crawley said. Carr chose to accept the relatively light sentence. There was no

plea-bargaining.

The victim, who has dropped out of NU, was present at the hearing, Crawley said. He waived his right to give
a "victim of violent crime impact” statement before Carr was sentenced. The statement, in which victims tell
how crimes have affected their lives, is given after the sentencing so it will not influence the severity of a

judge’s sentence.

"No matter what | would have said, the judge had already made his decision,” the victim said. "It would have
only caused more pain and embarrassment.”

The victim continues to test negative for HTV, and his last test is later this week. He has not yet showed any *
signs of AIDS, which can often takes years to fully develop.

"I get so nervous when | get a sore throat or a cough,” he said. "So far, it has always turned out to be a cold.”

lllinois is one of 27 states with a law against knowingly transmitting HIV. The law went into effect in
September 1989.

Carr may be the first person in Illinois to be sentenced by this new law, said Allan Robinson, a Northwestern
criminal law professor.

"It's a pretty tough case to sentence,” Robinson said. "Nobody's thrilled to sentence someone who is dying
already.”

Robinson said the sentence had probably been discussed for some time, since the defendant did not bargain for
a reduced probation sentence and changed his plea from innocent to guilty so quickly.

The victim said he wants to return to school, but he may not be able to until next fall because of financial
problems and a death in the family.

"I'm a little nervous to come back," the victim said. "I really hope no one looks at me differently, but if they
do, then they're not my real friends."

NEWS ARTICLES
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AIDS Victim On Mission
To 'Take All The Women

...He Can' Before Dying

Police say William Lucas Bark-
er of Oakland is on'a deadly mis-
sion. They say he has tested posi-
tive for the AIDS virus and
threatened to "take.all the women
with him that he can” before he
dies. Barker, who denieB the accu-
sation, is injail charged with fo-ir
counts of assault with a deadly
weapon stemming from repeated
sexual encounters even though he
knew he was infected.

But authorities fear the 25-vear-
old, who was paroled in March fol-
lowing convictionsjon charges of
sccona-degree burglary ana rob-
bery, may go free and resume his
grim task if the only woman who
has agreed to testify against him
backs down for fear of being iden-
tified by the media. The 22-year-
old Oakland woman “is indicating
that she is reticent to appear (ii)
her name or picture are going to
appear in the press,” police officer

rl
w*.v»V.t v .. i1 V. r«.*h

M v Pt . D st
VAy-

Lt. Craig SteVvart, said.

The charges against Barker
stem from foyr encounters of con-
sensual sex with the woman. He
could bo charged with n fifth
count for Allegedly throwing
blood from ajlself-inffictcd wound
at a cellmate; police said.

Police believe Barker has had
sexuai relations with several
women sincejhe allegedly boasted
while in pr|Eon that he would
"take all the women with him that
he can" befgro be dies from the
deadly viru3.:;,“l never said that,"
Barker saidjtin r jail interview
published in~thc Oakland Tribune.
I love women dearly. There’s no
way | would-come out and do any-
thing to harm them."

He also sajd ho has been tested
for the hum in immunodeficiency
virus which'icauscs AIDS, more
than once apd the results have
been inconclusive. Police say he
was diagnosed with the virup
while in custody.

Barker Wife arrested April 9 af-
ter a parole officer received a tip
that Barkeriwas deliberately try-
ing to infccij women with AIDS,
Stewart said;. Police found Barker
and the woman in a motel room.
She became hysterical when
officcra tolld her Barker had
AIDS, Stewart said.

£

M Citizen Arrest: A resident of
the Mount Pleasant neighborhood
of Washington, D.C. asks for help
from policc-’after area residents
tied him to'a aapling tree during
Urecent outbreak or violence thnt
eruplrd uftgr n police officer shot
a Hispanic youth. Officers untied
tho man an]l let him go free.

=
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AIDS-TRANSMISSION CONVICTION REAFFIRMED
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Word Count: 395

MEMO:
NOTES: Accompanies: SUPREME COURT

TEXT:
A brief homosexual encounter in Tacoma, Washington nearly three years ago

left a trail of AIDS-related controversy that ended at the Supreme Court
Monday.

The result, gay rights advocates fear, may be a rise in criminal laws
to punish those suffering from AIDS.

On Monday the court refused to hear the case of Nathaniel Johnson, an
Air Force sergeant who learned in 1987 that he was HIV-positive - an AIDS
indicator - and received counseling at Lackland Air Force Base in Texas. He
then returned to duty at McChord Air Force Base in Washington.

According to trial records, it was there that Johnson met a 17-year-old
boy and returned to his apartment, where they had drinks and sex.

When the boy later reported the incident, Johnson was court-martialed
not only on sodomy charges but - because he was HIV -positive - on an

aggravated assault charge.
Because he hac5 unprotected sex while knowing he might be carrying a

potentially fatal virus, the government claimed, in essence, that he should

be in the same category as someone swinging an ax at another.
The government said Johnson knew "he was likely to transmit HIV" if he
engaged in sex without a condom.

Johnson was convicted and sentenced to 10 years. He appealed, claiming
the law and Air Force policy were vague.

The high court's action affirms his conviction.



Cases like Johnson's are increasingly common, legal experts say. |In
recent years, AIDS patients have been prosecuted for biting, spitting, or
donating blood.

More than a dozen states have enacted laws specifically to make
"intentional” AIDS transmission a criminal act.

"What would otherwise be no crime at all becomes a serious crime,"” says
Paul DiDonato, legal director of San Francisco-based National Gay Rights

Advocates.

Only if it could be proved that someone went out with a clear
intent to infect someone else, says William Rubenstein of the American
Civil Liberties Union, could criminal laws possibly come into play.

"AIDS is a health problem, best handled by the public health
community,” says Rubenstein. "Handling it as a crime is not very

effective.

FOCUS
A mainstay of U.S. justice 1is that every citizen has the right to his or
her day in court - and can take that issue "all the way to the Supreme
Court." Here's a look at one journey to the high court.
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HIGH COURT UPHOLDS LAW BANNING INTENTIONAL SPREAD OF AIDS VIRUS
Chicago Tribune (CT) - FRIDAY, January 21, 1994
By: Jan Crawford, Tribune Legal Affairs Writer.
Edition: NORTH SPORTS FINAL Section: CHICAGOLAND Page: 2
Word Count: 386
TEXT:
A state law prohibiting people with the AIDS virus from engaging in any
behavior that could spread the disease is not unconstitutional, the

Illinois Supreme Court ruled Thursday.

With the decision, prosecutors now are free to bring criminal



charges against people suspected of spreading HIV.

Opponents had argued that the lav; was so broad and vaguely written
that a woman with the virus could be arrested for breastfeeding her baby.
But the court, in a terse, three-page unanimous opinion, dismissed those
and other arguments with little discussion. Further, it said it was
unconcerned that opponents were able to conjure up possible ways the law
might open up innocent conduct to possible prosecution.

"Vagueness, like beauty, may be in the eye of the beholder,” wrote

Justice James Heiple.

"We, however, read the statute as being sufficiently clear and
explicit so that a person of ordinary intelligence need not have to guess

at its meaning or application.”

The decision reversed the opinions of two Downstate Illinois trial
judges, who found the law unconstitutional in separate criminal cases.

In one of the cases, a woman was charged with knowingly spreading

the virus when she had sex without telling her partner. 1In the second case,
a man was charged with raping a woman when he knew he was infected with the

virus.

Those charges now will be reinstated, said Gerry Arnold, a staff
attorney in the state appellate prosecutor's office who defended the lav;
last November in arguments before the court.

"The court did not seem to have any trouble deciding the issue,
Arnold said. "We're obviously grateful the court reached the decision it

did."
Only a few people have been charged under the law since it was

passed in 1989.

Under the law, the state can bring felony charges against anyone
who, knowing he or she has HIV, nevertheless engages m activities that
could transmit AIDS, such as intimate contact, donating blood or sharing
dirty needles. Those convicted face 3 to 7 years in prison.

The key issue in the court challenge was whether the phrase
"intimate contact"™ provided enough notice for people to know what is

prohibited.

The American Civil Liberties Union, which helped challenge the law
on the defendants' behalf, argued it was unconstitutionally vague because
it didn't clearly state what kind of activity it prohibited.
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A state law prohibiting people with the AIDS virus from engaging in any
behavior that could spread the disease is not unconstitutional, the
Illinois Supreme Court ruled Thursday.

With the decision, prosecutors now are free to bring criminal
charges against people suspected of spreading HIV.

Opponents had argued that the law was so broad, and vaguely written
that a woman with the virus could be arrested for breastfeeding her baby.
But the court, in a terse, three-page unanimous opinion, dismissed those
and other arguments with little discussion. Further, it said it was
unconcerned that opponents were able to conjure up possible ways the law
might open up innocent conduct to possible prosecution.

"Vagueness, like beauty, may be in the eye of the beholder,”" wrote

Justice James Heiple.

"We, however, read the statute as being sufficiently clear and
explicit so that a person of ordinary intelligence need not have to guess

at its meaning or application.”

The decision reversed the opinions of two Downstate Illinois trial
judges, who found the law unconstitutional in separate criminal cases.

In one of the cases, a woman was charged with knowingly spreading
the virus when she had sex without telling her partner. In the second case,
a man was charged with raping a woman when he knew he was infected with the

virus.

Those charges now will be reinstated, said Gerry Arnold, a staff
attorney in the state appellate prosecutor's office who defended the law
last November in arguments before the court.

"The court did not seem to have any trouble deciding the issue,"
Arnold said. "We're obviously grateful the court reached the decision it
did."

Only a few people have been charged under the law since it was
passed in 1989.

Under the law, the state can bring felony charges against anyone
who, knowing he or she has HIV, nevertheless engages m activities that
could transmit AIDS, such as intimate contact, donating blood or sharing
dirty needles. Those convicted face 3 to 7 years in prison.

The key issue in the court challenge was whether the phrase
"intimate contact"” provided enough notice for people to know what is

prohibited.

The American Civil Liberties Union, which helped challenge the law
on the defendants' behalf, argued it was unconstitutionally vague because
it didn't clearly state what kind, of activity it prohibited.
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Edgar defends clemency choice for re-arrested AIDS sufferer
Chicago Tribune (CT) - FRIDAY February n 1992

By: Rick Pearson, Chicago Tribune

Edition: NORTH SPORTS FINAL Section: CHICAGOLAND Page: 2

Word Count: 288

TEXT:
SPRINGFIELD - Gov. Jim Edgar said Thursday he still believes he made

the right decision in granting clemency last October to an AIDS-infected
Rockford woman, despite her arrest this week on charges of criminal
transmission of the deadly virus and prostitution.

Tracy Eichman, 34, was arrested by Rockford police on Tuesday after
offering to perform sexual acts for a police officer for $20, authorities
said. She was being held in the Winnebago County Jail on $25,000 bond,

sheriff's officials said.

She faces one to three years in prison if convicted on the new charges,
officials said.

In February 1991, Eichman was sentenced to 3 years in prison after
being convicted of criminal transmission of the AIDS-causing HIV virus.

Edgar initially rejected requests that he approve clemency for Eichman,
even as her health deteriorated.

But as Eichman's condition grew worse, and in the belief that she would
soon die, the governor agreed to grant pleas for clemency from her family
and from members of the First Evangelical Free Church of Rockford.

Edgar said that despite Eichman's arrest, he thought the procedures his
administration wused in granting clemency were correct.

"Why she made a miraculous recovery is beyond me,” Edgar said. "J don't
claim to be a medical expert. The medical experts we had to deal with
indicated to us that she was bedridden and near death.

"I thought from a humane point of view that it was the right thing to
do and I still do think | made the right decision,” he said. "l suspect in
the future that we'll probably put some provisions in the clemency so in
case the person does improve, that we know that they are not going to be a



threat to society."”
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CRIMES AND OFFENSES

6lLa-" j

16-5-60

OPINIONS OF THE ATTORNEY GENERAL

Authority of Georgia Crime Informa-
tion Center to maintain records. — The
Georgia Crime Information Center is au-
thorized to maintain records of reported
crime and, in some instances, to record in-
formation identifying persons charged
with the commission of crime; however,

RESEARCH

CJS. — 1C.J.S., Abduction, § letseq.,
31 C.J.S., Kidnapping, § 4.

ALR. — Violation of state court order
by one other than party as contempt, 7
ALRA4th 893.

Kidnapping or related offense by taking
or removing of child by or under authority

the center is not authorized to maintain
records identifying persons charged with
disorderly conduct except when the charge
is directly connected with or directly re-
lated to certain statutory offenses includ-
ing interference with custody. 1976 Op.
Att'y Gen. No. 76-33.

REFERENCES

of parent or one in loco parentis, 20
ALR4th 823.

Liability of legal or natural parent, or
one who aids and abets, for damages re-
sulting from abduction of own child, 49
ALR4th 7.

ARTICLE 4

RECKLESS CONDUCT

Cross references. Reckless driving,

§ 40-6-390.

16-5-60. Reckless conduct causing harm to or endangering the bodily
safety of another; conduct by HIV infected persons.

(@) Any term used in this Code section and defined in Code Section
31-22-9.1 shall have the meaning provided for such term in Code Sec-

tion 31-22-9.1.

(b) A person who causes bodily harm to or endangers the bodily safety
of another person by consciously disregarding a substantial and unjusti-
fiable risk that his act or omission will cause harm or endanger the safety
of the other person and the disregard constitutes a gross deviation from
the standard of care which a reasonable person would exercise in the
situation is guilty of a misdemeanor.

(c) A person who is an HIV infected person who, after obtaining
knowledge of being infected with HIV;

(1) Knowingly engages in sexual intercourse or performs or submits
to any sexual act involving the sex organs of one person and the
mouth or anus of another person and the HIV infected person does
not disclose to the other person the fact of that infected person’s being
an HIV infected person prior to that intercourse or sexual act;

(2) Knowingly allows another person to use a hypodermic needle,
syringe, or both for the introduction of drugs or any other substance

294
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16-5-60

CRIMES AGAINST THE PERSON 16-5-60
into or for the withdrawal of body fluids from the other person’s body
and the needle or syringe so used had been previously used by the
HI1V infected person for the introduction of drugs or any other sub-
stance into or for the withdrawal of body fluids from the HIV infected
person’s body and where that infected person does not disclose to the
other person the fact of that infected person’s being an HIV infected
person prior to such use;

(3) Offers or consents to perform with another person an act of
sexual intercourse for money without disclosing to that other person
the fact of that infected person’s being an HIV infected person prior
to offering or consenting to perform that act of sexual intercourse;

(4) Solicits another person to perform or submit to an act of sodomy
for money without disclosing to that other person the fact of that
infected person’s being an HIV infected person prior to soliciting that
act of sodomy; or

(5) Donates blood, blood products, other body fluids, or any body
organ or body part without previously disclosing the fact of that in-
fected person’s being an HIV infected person to the person drawing
the blood or blood products or the person or entity collecting or stor-

ing the other body fluids, body organ, or body part,

is guilty of a felony and, upon conviction thereof, shall be punished bv
imprisonment for not more than ten years. (Code 1933, § 26-29 >9, en-
acted by Ga. L. 1968, p. 1249, § 1; Ga. L. 1988, p. 17°9, § 3.)

Editor’s notes. — Ga. L. 1988, p. 1799,
§ 1, provides: "The General Assembly
finds that Acquired Immunodeficiency
Syndrome (AIDS) and its causative agent,
including Human Immunodeficiency Vi-
rus (HIV), pose a grave threat to the
health, safety, and welfare of the people of
this state. In the absence of any effective
vaccination or treatment for this disease, it
threatens almost certain death to all who
contract it. The disease is largely transmit-
ted through sexual contacts and intrave-
nous drug use. not through casual contact,
and, while deadly, is therefore prevent-
able. The key component of the fight
against AIDS iseducation. Through public
education and counseling our citizens can
learn how the disease is transmitted and,
thus, how to protect themselves and pre-
vent its spread. The Department of

Human Resources is encouraged to con-
tinue its efforts to educate all Georgians
about the disease, its causative agent, and
its means of transmission. In addition, vol-
untary testing should be encouraged for
anyone who feels at risk of infection. While
education, counseling, and voluntary test-
ing are vital to the elimination of this epi-
demic, other measures are needed to pro-
tect the health of our citizens, and it is the
intention of the General Assembly to enact
such measures in the exercise of its police
powers in order to deal with AIDS and
HIV infection.”

Law reviews. — For survey article on
criminal law and procedure, see 34 Mercer
L. Rev. 89 (1982). For annual survey of
criminal law, see 38 Mercer L. Rev. 129
(1986).
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5/12-16.1. 812-16.1. Repealed by P.A. 85-1433, 86, ef£. Jan. 11, 1989

Historical and StatulLory Notes

o RO el

5/12-16.2. Criminal transmission of JclV

832-16-2. Criminal Transmission of HIV. (@) A person commits criminal
transmission of HTV when he or she, knowing that he or she is infected with
HIV:

(1) engages in intimate contact with another;

(2) transfers, donates, or provides bis or her blood, tissue, semen, organs,
or other potentially infectious body fluids for transfusion, transplantation,
insemination, or other administration to another; or

(3) dispenses, delivers, exchanges, sells, or in any other way transfers to
another any nonsterile intravenous or intramuscular drug paraphcruaha-

(b) For purposes of this Section;
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BODILY HARM
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BODILY HARM. 720 ELCS 5/12-17

"HIV" means ihe human immunodeficiency virus or any other ldentified
causative agent of acquired immunodeficiency syndrome.

"Intimate contact with another” means the exposure of the body of one
person to a bodi ly fluid of another person ina manner that could result in tha
transmission of HEV.

"Intravenous or intramuscular drug paraphernalia™ means any equipment,
product, or material of any kind which ispeculiar to and marketed for use in
injecting a substance into the human body.

(c) Nothing in this Section shall be construed to require that an infection
with HIV has occurred, in order for a person to have committed criminal
transmission of HIV.

(d) Itshall be an affirmative defense that the person exposed knew that the
infected person was infected with HIV, *7new that the action could result in
infection with HIV, and consented to the action with that knowledge.

(e) A personwho commits criminal transmission of HIV commits a Class 2
felony

aws 1961

12- 163 added by P.A. 86-897, 81, eft Sept. 11, 1989,
Fom erly ey St 1991,

Cross References

AIDS Investigation Information, confidentiality, sec 410 LLCS 325/3.3.

Law Review Commentarie
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lerary References

e,

Words and Phrases (PorrlEd.)

5/12-17. Defenses
8 17.-17. Defenses.

(@ Itshall be a defense to any offense under Section. 12-13 through 12-16
of this Code where force or threat of force is an element of the offense that
the victim consented. "Consent"" means a freely given agreemeni lo the act of
sexual penetration or sexual conduct in ajjgstion. Lack of.verbal or physical
resistance or submission by the victim resulting from the use of force or
threat of force by the accused shall not constitute consent. The manner of
dress of the victim at the time of the offense shall not constitute consent.

0?) Itshall be a defense under subsection (b) and subsection (c) of Section
12-15 and subsection (d) of Section 12-16 of this Code that the accused
reasonably believed the person lo be 17 years of age or over.

Laws 1961, p. 1983, §12-17, added by P A 83-1067, 81, eft July 1, 1984. Amended
tgPA 831117, 81, ff. Julyl 19847 P A 85-653, S1, eft Jan. 1 1983; P A 87-438,

1, cff. Jan. 1,1992; P A 87-457, §1,eff.Jon. 1,1092; P A 87-895, Art. 2. §2-19, eff.

Aug. 14, 1992.
Formerly IILRcv.Stnt.1991. ch. 38. tf12-17.
873
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PEOPLE. State of Illinois. Respondent.
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Johnny GILSON. Felitioner.
No. 76090.

Supreme Court of Illinois.
Aprii <8 1994,

Prior Report: 246

N.E.2d 647.

IU.App.3d 564, GIG

Petition for leave to appeal allowed.

In the exercise of this Court's supervisory
authority, this cause is REMAMDED to the
Appellate Court. Third District. The appel-
late court is ordered to reconsider its judg-
ment in case Nos. 3-92-0901. 3-92-0902 and
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Nos. 73721. 74443.
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human immunodeficiency v;ir.s *HiV. to an-
other person through ;r.i:mute contact. The
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Ashton Waller. Jr.. M declared criminal
statute prohibiting knowing transmission of
HIV to another through intimate contact un-
constitutional. State appealed and cases
were consolidated. The Supreme Court,
Heiple. J.. heid that: <11 statute did not
violate state ar.d federal constitutional pro-
tections for free speech: tJ! statute did not
violate state and federal constitutional pro-
tections for free association: and lo) statute
was not unconstitutionally vague.

Reversed and remanded.
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Health and Environment c¢=21

Criminal statute prohibiting knowing
transmission of human immunodeficiency vi-
rus (HIV) to another through intimate con-
tact was not unconstitutionally overbroad or
vague with respect to protected speech: nei-
ther statute nor two cases in which it was
applied, which involved defendant charged
with engaging in consensual sexual inter-
course knowing that she was infected without
telling her partner, and defendant charged
with raping woman knowine that he was
infected, had any connection with free
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i'nnnnai ,-lutute prohibiting knowing
trnnsiiussion of imman immunutieiiciency vi-
rus iHIVi to anotner througn intimate con-
tact was r.ot unconstitutionaiiv vague: stat-
ute was sufficiently clear and explicit and
provided sutticier.tiy definite standards for
«aw enforcement and tners of fact, and that
rtatute might open innocent conduct of oth-
ers to prosecution was matter of pure specu-
lation mven specific conduct of two defen-
dants. one of whom was charged with engag-
ir.u in consensual sexuai intercourse knowing
that she was infected without telling her
partner and one of whom was charged with
raping woman knowing that he was infected.
SHA. 720 ILCS 512-16.2: S.H.A. Const.
Art. 1 52 L.S.C.A. Const.Amend. 14.
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Gerry R. Arnold. Office of the State's Attys.
Appellate Prosecutor. Mt. Vernon, of coun-
sel). for the People.

Carrie J. Hightman. Stuart I. Graff and
Judith M. Feller, of Schiff. Hardin £ Waite,
and John R. Hummed, Harvey Grossman.
Colleen K. Connell. Mathew S. Nosanchuk
and Pilar Penn. Chicago, for appellee in No.
7:1721.

James D. Holziiauer. Timothy S, Bishop
.aid Jesse A. Witten, of Mayer. Browr. w
Platt. Chicago. for amici curiae .American
*Voiie Heaith Ass'n et ai.

Susan J. i.'uitv. ar.ti Marx E. Woicik. Chi-
eago. for amicus ctuiae AiDS Legai Cour.cii
A cChicago.

Greetr W. Boneili. 'if Mattoon. ar.ti Michael
CloSeii. Chicago, for appeiiee in No. 74443.

eai.'tice HEL1PLE deiivereii tlie opinion of
Hie entire:

Ir. P.xi. the lilinois General .Assem.oly
m.atie it a crime for a knowimr carrier of the
HIV virus to transmit this virus to another
1i'i'sni: through intimate contact. The stated
«tVense is desiunateti as a »'lass 2 felony
evhicii. thoueh sunjeet to probation, carries a
po-siijle .-eiitencc of imprisonment from
three to seven years. WMl.Rev.Stat.l''S'J. ch.
*S. par. 12—ki.2ta»I»o:uw 720 ILCS i 12-
i*i.2(ai(ll iWest 1992).! We take judicial
notice of the fact that the HIV virus is a
precursor to AIDS, a progressive and inevi-
tably fatal disease syndrome. We further
take judicial notice of the fact that intimate
sexual contact whereby biood or semen of an
infected person is transferred to an uninfect-
ed person is a primary method of spreading
the infection.

The statute is now before us for consider-
ation because two Illinois trial judges in sep-
arate criminal proceedings have deciared the
statute to be unconstitutional, ostensibly on
the basis of vagueness. For purposes of
appeal, these cases are here consolidated.
We reverse and remand.

Neither of the court orders below indicates
whether the statute is violative of either the
State or Federal Constitutions. No article,
section or clause of either constitution is
alluded to. It could be the Constitution of
the United States, it could be that of Illi-
nois. It could be both. We are left to
surmise which constitution or which portion
thereof the trial judges may have had in
mind.

From the defendants/appellees’ briefs,
however, we are informed that both the Fed-
eral and State Constitutions are allegedly
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ami association 1L'S. Const.. amend,
i ;1. Uonst.1970. ar:. I, ;4 4. » arfi thai
er.e ."unite is so vague as to deny the defen-
dants *iue process of iaw. 1.'.S. Const.,
.merd. V: [U. “linstIl'TO. art. i. =2.
These arguments are without merit.

ir. one of the cases before its. the enminai
-omuiair.t charges that the defendant Care-
era i: ts.-eil knew that .-ne was infected with
tite HIV virus when mic encaged in onset:-
-uai -:\uai intercourse with Daren Smith
without teilinir smith 'if her infection, in the
aher oti-e. defendant Timotny Lar.stord is
r.ar?ed with rapine a woman at a time when
e Knew he was infected with the HIV virus.

'li Neither the statute nor the eases be-
fnre us have even the slightest connection
with free speech. Consequently, pursuant to
constitutional interpretations of the United
.States Supreme Court, defendants' over-
breadth argument and their argument of fa-
cial vagueness are inapplicable. Bates r.
State Bur 10771, 433 U.S. 350. 350. 97 S.Ct.
'2101. 2707. 53 L.Ed.2d 610. *33; Smith r.
Gw/nen i1974). 415 U.S. 566. 94 S.Ct. 1242.
)0 L.Ed.2d 605: Broadnck v. Oklahoma
1073). 413 U.S. *301 611-17. 93 S.Ct. 290S.
2015-15. 37 L.Ed.2d 630. 639-13: Geamed r.
m' Rockford t1072). 40s U.S. 104. 92
S.Ct. 2204. 33’ L.Ed.2d 222; People c Cum-
<on 11960). 62 IIl.2d 444. 45 Ill.Dec. 132. 412
N.E.2d 4S3.

[2.31 Additionally, the defendants' cases
do not infringe on any supposed right of
intimate association as claimed, In fact, we
know of no such right. The facts are that in
the first of the two cases, the victim did not
know that his sexual partner had HIV. in
the second of the two cases, the HIV trans-
mission charge is appendant to a charge of
forcible rape. It is preposterous to argue
that the statute constitutes a violation of
either of the defendants' supposed right to
intimate association in these situations. Fi-
nally. the vagueness argument is in errnr
both facially and factually. Reference to the
specific language of the statute makes this
clear.

The subject statute provides in pertinent
pan:

«i:n NORTH EASTERN REPORTER. 2d SERIES

"Critr.ip.ai Transmission of HIV. ;ai A
verson commits criminal transmission of
HIV when he or sr.e. knowing that he or
she is infected with HIV:

. encages in intimate contact with an-
either:

ni FOI purposes of this -eciion:

’Intimate contact with another' means
the exposure Ofthe body QL"r.e person to a
bodily ﬁ'.Ud Of .mother person in a manner
ehat couid resmt m the transmission of
HIV." 720 ILC.i 5 12-16.2 West 1992).

Vagueness. iike beauty, may he in the eye
of the oehoiiier, We. however, read the stat-
ute as being .-ufficier.tly clear and explicit so
that a person of ordinary intelligence need
not have to guess at its meaning or applica-
tion. .Also, it provides sufficiently definite
standards for law enforcement officers and
triers of fact so that its application need not
depend merely on their private conceptions.
Smith r. Goyuen ’1974'. 415 U.S. 566. 94
S.Ct. 1242. 39 L.Ed.2d 605: Graijned v. City
of Rockford (1972). 406 U.S. 104. 92 S.Ct.
2294. 33 L.Ed.2d 222: Interstate Ciraiil Inc.
> City of Dallas *1066). 390 U.S. 676. 38
S.Ct. 1298. 20 L.Ea.2d 225.

That the statute might open the innocent
conduct of others to possible prosecution is a
matter of pure speculation and conjecture
which is not before us in these consolidated
cases. We are here concerned only with the
specific conduct of these defendants and the
application of the statute to them. People V.
Garrison (1980), 62 1U.2d 444. 453-57. 45
Ill.Dec. 132. 412 N.E.2d 483.

For the foregoing reasons, we hold that
the statute in question is not violative of
either the Illinois or the United States Con-
stitution. Accordingly, we reverse the judg-
ments of the courts below and remand these
causes for further proceedings.

Reversed and remanded.
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The IM'.OI'lLLE of Ih<: Stale of Illinois.
IMaiittiff-Appellee.

V.

Lee DEMPSEY. Defendant-
Appellant.

Randall

No.

Appellate (.'our: of Hliauis.
Fifth District.

March P). 1hn:l.

Defendant was convicted in the Circuit
Court. Williamson County. Snyder Howell.
J.. of aegravated criminal sexual assault
and criminal transmission of human immu-
nodeficiency virus iHIV). and ho appealed.
The Appellate Court. Welch, J.. hold that:
(D victim’s testimony was admissible even
though no pretrial competency hearing had
been held; (Zl_victim's recantation of accu-
sation after incident but prior to trial did
not render o',
conviction: an| (3) statute making knowingj
transmission of HIV criminal was not un-I
constitutionally vague as applied to dctenj
dant.

cffirmed iu part: vacated in part; re-
imuuled with directions.

.Criminal Law ©=1170":(1)

If child witness is properiy fou™u com-
F‘ete|V|oltest|fy after motion to”rike tes-
linonylVicre can be no prejudge to defen-
dant as *u It of failure tiold pretrial
competency ntoring; any”ror in failing Lo
hold pretrial coteneteno™hearing is harm-
less. !ll.Rev.Stal)§C ch. 38. T 106A-5.
115-H(b)(2).

2. Criminal <2=>11%l2)
Witncsse™79(1)

Quest™i of witness coriVtency is to
lit* deteiVinetl by trial judge, anfflteviewing
court®*mny not disturb the detestation
unlra it is clear that trial judge abused
iliwretion or ini.sapprehended legal nrr

M) NORTH EASTERN REPORTER. 2d SERIES

21 Criminal Law O=1Lw 2) "

A Although decisions :s = competetlv
ofVitness are reviewablc. competency Je-
torAinatior.s will be overturned only M it
r.ppArs th.at trial judge has abused#his
discretion. /

I. Wilcsscs <s=10(l) J

Chid witness may be deemed fompe-
tent cvV if child does not give/perfect
answers\n ‘Utestions asked durit? compe-
tency iieAnnination or at rriai: /r.uerfect
rosponso V ouestious does notfinvnlidate
finding ofieompotency if tot;/ity of re-
sponses indVate competence. 1

5. Wilncsscslp3|l)( 1) J

Fact thatViae-year-nid /ale victim of
sexual ahuse tLtifieii that i/ did not know
difference hetwVen the | I anci a lie did
not automatical!'- make 7tness incompe-
tent where vieiirAtestitie/that he knew he
would "go to theVevil" / he told a lie and
that he would be A)anf/d if he lied co his
mother. Al

G Witnesses e=?9(li/

Trial court ma» aecermine witness'
competency to tes/\ by observing de-
meanor and ability/oAestify during trial.

7. Sodomy c=<5 / \

Fact that nit/-year-Ad maie victim of
sexual assault Did repeaVdly denied that
assault occurredfdid not nVke victim's tes-
timony at trial/that assau\ did occur un-
worthy of belief; jury iianVieen fully ad-
vised as to ci/urnstances u'wer which vic-
tim made a/usatior.s and circumstances
under whicl/hc recanted theiA.

S. Criminal Law e=9t2(2) \

Evide/ce of recantation islInherently
unrcliabl/and insufficient to warant new
trial otl/r than in extrnordinanAand un-
usual CPes. A

9. Crijrinal Law 0=-17-L-I( I) \
filpert testimony concerning chiVIl sex-
ual /juse accommodation svndromtA was
adn*sible in light of sufficient foundation
est/jlished by testimony that it was Arm
of/osttraumatic stress syndrome and \Ais
:\Ieplcd theory in psychological commuAi-

v Il1.Rev.Slat.IDSJ, ch. 38 % 115-7.2.
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| Ipiattf-d,
w.n use
>f the evitietice
will not In* a* boisu-r :ne
victims u*s?lia- victim's cretii-

bility has first been ir.to question,

In the ins? subject e: thv:
victim's raised by do
111 licu-miani's fourth argument on

appeal is that Lis conviction for c:::::inai
transmission of HIV must he vacated be-
cause lhe statute upon which it is based,
section 12- 1d.2a)(1) of the (‘riminai Code
of IIill illl.LRuv.Stat.Ri8), ch. lIS. par. 12
I".2(a)l 11, is unconstitutionally vague and
theiefoie invalid. Section 12-HS.2 provides
in pertinent part as follows:
Criminal Transmission of HIV. (a) A
person commits criminal transmission of
HIV when he or she. knowing that he or
she is infected with HIV:
(I) engages in
another:

intimate contact with

|[h) For purposes of this Section:

'HI1V means the human immunodefici-
ency virus or any other identified caus-
alive agent of acquired immunodeficien-
cy syndrome.

'Intimate contact with another' means
tho exposure of the body of one person
to a bodily fluid of another person in a
manner that could result in the transmis-
sion of II'V.

Ic) Nothing in this Section shall he con-
strued to require that an infection with
HIV has occurred in order for a person
to have committed criminal transmis-
sion of HIV. Ill.Rev.Stat.1959. ch. 33,
par. 12 102

Defendant argues that the statute is un-
constitutionally vague because the term

REPORTER.

2d SERIEs

‘boniiy TI'sUi" is insufficiotuiy defined ami
ehat. because the use of the worn ‘Vouid"
i;. the iioiif.ilioti of intimate contact encom-
passes such :: oroad range of conduct. it
fails to cieariy indicate what behavior is
prohibited. As a result, the term "intimate
ear-net with another" is not adequately
defined and is vague. Defendant argues
rhat because the term "bodily fluid” is not
defined, the jury couid conclude that saliva
ami tears couid transmit the virus, whet:
experts in the field assert that these an-
r.ot bodily fluids capable of transmitting
the virus. Furthermore, because the word
"could" encompasses such n broad ranee of
conduct, a jury couid conclude that some
sexual act short of penetrative oral, anal or
vaginal intercourse could transmit the vi-
rus when experts assert that only these
penetrative sexual acts could transmit the
virus. Defendant further argues that one
must speculate whether luting or spitting
on another while knowingly infected with
HIV constitutes criminal transmission of
HIV because the statute does not de'iiue
what bodily fluids are possible transmitters
of the virus. Defendant argues that these
uncertainties in the statute render it uncon-
stitutionally vague in that ic fails to give
adequate notice to as to what acts are
prohibited and allows arbitrary and dis-
criminatory application.

Defendant's argument must fail because,
not only does he lack standing to raise the
constitutionality of the statute as appiied to
other acts and actors, the statute is not
vague and unconstitutional as appiied to
him. It is well settled that vagueness chal-
lenges to statutes which do not involve
first amendment freedoms must be exam-
ined in light of the facts of the case at
hand. (People v. Jiliun (1989, 127 1112d
=21, :1S5. RIO Ill.Doe. 422. 425. 537 N.E.2d
751, 754.) Thus, to prevail in a vagueness
challenge to a statute that does not impli-
cate first amendment concerns, a party
must demonstrate that the statute is vague
as applied to the conduct for which the
party is being prosecuted. (Jilion, 127
IK,2d at 385. 130 Ill.Dee. at 425, 537 N.E,2d
at 754.) The party must show that the
statute did not provide clear notice that the
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cac.is.iri n.£Jil :rs int.,\OP. Sni»i. »xe»)

larty s mud let was prohibited. -.Mian.
127 111.2d m 1] IK,Dec. a: 125. SS7
' It.2d at 7"Li  Tlie right to challenge a
statute :t? being vague on its face where
the statute dearly appiies to the conduct of
the party making the challenge does not
exist unless first amendment concerns are
involved. Hiinn. 127 lii.2d at 336. 180 1.
Dec. at !25. 537 X.E.2ri at 754.

1121 In the instant case, defendant does
nut argue. n<r could he successfully argue,
that any first amendment rights are impli-
cated. Thus, defendant must demonstrate
that the statute is vague not as applied to
someone eisn. or some act other than that
which lie commuted, but as applied to him
and ih" ad h" committed. Thus, the issue
Im'I'mi" ms is whether the statute clcariy
proscribed the conduct engaged in by do-
li'iulant in this case.

A statute need only be sufficiently cer-
tain to give a person of ordinary intelli-
gence fair notice that his contemplated con-
duct is forbidden hy law. (People i Lone
(lirJol. 202 1ll.App.3d 618. 553. MS IIl.Dee.
130. 181). 5(50 N,E.2d 48S. 441.) A person
should not be subjected to a penalty for
certain conduct unless the words of the
statute clearly describe the conduct prohib-
ited. 1Fcople v. Taylor (1990), 138 1i1.2d
204. 211. 149 1l1.Dee’ 297. 300. 5fl N.E.2d
667, 070.) However, a defendant may be
prosecuted under a statute without violat-
ing his . ght of due process if his conduct
falls stpnrcly within the statute's proscrip-
tions, ¢ m though the statute may be
vague as applied to other conduct. (Tay-
lor, 138 11121 at 211, 149 Ill.Dee. at 3CO,
5G1 N.E.2J at 070.) The fact that there
may bo borderline cases wherein a degree
of uncertainty exists as to the applicability
of a statute does not render the statute
unconstitutional as lo conduct about which
no uncertainty exists. People v. Wilzkow-
ski (1972), 53 nI.2d 216, 219. 290 N.E.2d
230, 239.

lii the instant case, defendant placed his
penis in the mouth of the victim and ejacu-
lated semen. Defendant acknowledges
that semen is a bodily fluid well known as
a transmitter of HIV. Oral sexual inter-
course is a penetrative sexual contact

which is reeoeuiat'd as allowing transmis-
sion of the virus. defendant clearly
exposed the body of another to his bodily
fluid in a manner that could result in the
transmission of HIV. A penal statute need
or.iv convey sufficiently definite warning
as to the proscribed conduct when mea-
sured by common understanding and prac-
tices. (Taylor, 133 1li2d at 217. 149 1.
Dec. at 303. 561 N.E.2d a: 673.) Defen-
dant's conduct cief.riv fell within the pro-
scription of the statute. Section 12-16.-
2in)tl) is not unconstitutionally vague as
applied to defendant in this case, and de-
fendant has no standing to raise the consti-
tutionality of tho statute as ic may be ap-
plied tm other individuals and other acts.

the testimony of defendant's piiysij
IDr. Hyde, was improperly admitted J
tBatVio physician-patient privilege ban#d
j te\imony ami no exception to that yiv-
ge aVilied. The State sought to i/tro-
ce DrVfyde's testimony to establish that
d|fendan\had knowledge that he”as in-
ted wit\ HIV, an essential eiJnent of
;. offenseaof criminal transn/ssion of
V. The c¢Xrt allowed Dr. H«e to testi-
over defendant's objection,/nding that
ere was a co\peiling needJtor the testi-
nliny. Defendant argues /hat the trial
c8jrt improperly allowed Hyde to testi-
over defendant\asser/on of the physi-
n-patient privileg
(The physician-ontiX/privilege is estnb
lired by statute as yfclows:
‘No physician or/uV eon shail be per-
itted to disclossfanyVformation he or
he may have lyquirodVi attending any
patient in a pr«essional carracter, ncces-
ary to enabl/him or her«rofessionally
o serve tly patient * V" (HILRev.
Lat.19S9.yf. 110. par. S-sX)
statute/ets forth several exceptions to
privile/e, among them the lollowing: _
(4) in/il actions brought by oXgainsto
he pment. his or her personal rXresen-
[ativJT a beneficiary under a poiVv of
Isyance, or the executor or adninXtra-
ao/of his or her estate wherein theXa-
nt's physical or mental condition isVi
sue. " ' * (7) in actions, civil or crinm
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HTV INFECTION - ALASKA

There are three main sources of data on the prevalence of HIV infection in Alaska. Data from two of these
sources, HIV antibody testing conducted through the State Section of Laboratories and Department of
Defense data on civilian applicants for military service in Alaska, arc shown below. Data from the third
source, the Alaska Survey in Childbearing Women, will be reported in a separate Epidemiology Bulletin late
in 1995. HIV infection without AIDS is not currently reportable in Alaska. The data below do not include
HIV tests sent by providers to laboratories other than State or Department of Defense laboratories.

IV State Section of Laboratories

Through December 31, 1994, 540 (0.7%) of 75,826 individuals voluntarily tested through the Section of
Laboratories, Division of Public Health, are positive for HTV infection.

HV Testing by Race/Ethnicity HV Testing by S&
cijL&*nnix N Tested Pojiliy* 11 §|| N ifnii, Pofitpsf 1)
tnitt 815 3D Qm Iit I 473 (131
AlliU Nt 1738 9 1051 fettle B3 & (020
Bak 43P 5 (12) Nt Ssfciiua 30 |
Hiarric 1719 APN Toni 5 50 (Q71)
Qrey 3 9 (@ql
sol Sctcihe: 9B 503)
Tout =5 50 (7))
HV Testing by Ap HV Testing by Risk
ill N TR Pasile () fsitieiHear Intel ISPGiitift
09 I559) 2 (041) - NOVHEVF »4ﬂtf run*
019 H1L 2 (030 VEtcttivil/fitl Me 29165 ﬁlAB) 1) 2 21)1)
029 s ;14 27 (080 [» cugttir ﬁ 953 BT W6 (1A
P 213 25 (0.60 I-HM cftd (P 82411 @ 3| () nmm e
g 8 2o HVEDUK ™ By e D1 T
Nt Scecitri P 0 frm{/tu&ﬁ] llooo/ gue By 4m 12 M
lout 7B Eol(ke) H =10 <) B) <54 BBy sjl,
tout tNTESm BU  KITDIf m3 \4/7ACL 7L

MY nlewi

L\: Department of Defense

Since October 1985, all persons applying for active duty or reserve military service, the i

LR

and the Reserve Officer Training Corps (ROTC) have been screened for HIV infection as pm of |

entrance evaluation.
surveillance purposes.

those with HIV infection follow.

The Department of Defense shares the resulting statistical data with states for HIV
Of 12,919 individuals (10,833 males and 2,086 females) screened in Alaska from
October 1985 through September 1994, 3 (0.02%) have tested positive for HIV infection.

Characteristics of

SEX e Race/ethnicity
Males....ccconnne. 3 WHIE....ooovveessii i 1
Females............. 0 BlacK. ...t 1
UNSPecified.....coveeiinieccceecree s 1
AGE s
20-24 years .... 1 Total number tested......ccoeeveveieviienene. 12,919
30+ years......... 2 Total number HTV positive........ccoeovniene. 3
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