


STATE OF A L A S K A

1996 LEG ISLA T IV E  SESSION
B IL L  N O . H B  60

Revision Date: _____________________________________
Title: ‘An Act relating to impairment rating guides used in
evaluation of certain workers' compensation claims.'_____
Sponsor JLQayis___________________________________
Requestor (H) HES   ,__

Department Affected: Administration
BRU: RisK Management___________
Component: RisK Management

EXPENDITURES/REVENUES:

COMPONENT SERIAL NO. 0071 

(Thousands of Dollars)
OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 00 FY 01 FY 02

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

I CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 1 0.0 0.0

0.0 ICHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0

FUND SOURCE: (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
OTHER
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY 96) cost: $_ 
POSITIONS:
FULL-TIME 0 0 c 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.)
This bill requires the use of the most recently published edition (including supplements) of the American Medical Association 
Guides to the Evaluation of Permanent Impairment— when determining the existence and degree of permanent impairment 
compensable under the worKers' compensation act The newer editions now consider 'pain* as an additional rating 
consideration.

Agency ‘Cost of Risk * premium allocations —  inter-agency receipts collected by Risk Management— reflect average of 5 prior 
years of actual claims costs incurred. Any cost increases incurred applying newer rating guideline will be added into this claims 
experience - andlconsidered in future workers’ compensation premium allocations to each agency.

Ts rio jfjrecttiscal impact to the Division of Risk Management.

Pregd<5«*h^
Division:m t v

I

Iffti .Thomason. Director-
anagemenL

Phone: 465-5723 
Date: __________Approved by Commissioner Mark Boyer_

Agency: Department of Adm inistration Date

PREPARER  TO  PROV ID E  ALL D ISTR IBUT ION  CO P IE S  TO  G O V ER N O R ’S LEG ISLAT IVE  O F F IC E
For further distnbution information, ca ll the Governor's Legis lative Office
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S T A T E  O F  A L A S K A
1996 L E G IS L A T IV E  S E S S IO N

F IS C A L  N O T E* k
B IL L  N O . HB  60

Revision Date:_ 
Title: Im pa irm en t rating gu ides fo r

W o rk e rs 1 Com p

Department Affected: Labo r
6RU : W orke rs ' C om pensa tion
Component: W orkers* C om pen sa tion

Sponso r:
R equesto r:

R ep resen ta tive  B . Dav is
H ou se  H ESS

EX PEN D ITU RES /REVEN UES :

COM PONENT SER IAL NO.

(Thousands o f Dollars)

3 4 4

O PERAT ING FY 97 FY 98 FY 99 FYOO FY  01 FY  02
PERSO N A L  SE R V IC E S
TRAVEL
CONTRACTUAL
S U P P L IE S
EQ U IPM ENT
LAND & STR U C T U R E S
GRANTS . CLAIMS
M ISCELLANEOUS
TO TAL O PERAT ING 0.0 0 .0 0 .0 0 .0 0 .0 0 .0

CA P ITA L

CHANGE IN REVENUE 
FUND  SO U R C E  #

FUND ING : (Thousands of Dollars)
10 02  Federa l Receipts
10 03  GF Match
1004  GF
1005  G F/Program  Receipt
1 0 0 6  GF/MHTIA
Other
TO TA L 0.0 0 .0 0.0 0.0 0 .0 0 .0

PO S IT IO N S :
FULL-T IM E
PART-T IM E
TEM PO RA RY

Estimate of current year (F Y 96 ) impact: S N one

A N A LYS IS : (Attach a separate page if n ecessa ry ;

This bill p roposes amending AS 23 .3 0 .1 9 0 (b ) to use the most recent published editions of the American 
Medical Association Guides, including supp lem entary materials, for the Evaluation of Permanent Impairment.

P repa red  by: Pau l G ro ss i. D irec to r
Division: W o rke rs ' C om pen sa tion

/  OTY7 C ja A jkC n J
Approved by Com m issioner: T om  C a sh en . C om m iss io n e r 
Agency: D epartm ent o f Labo r_________________________

P h o n e : 
D a te :

Date:

4 6 5 -2 7 9 0
1/19/96

1/19/96

P R E P A R E R  TO PRO V IDE  ALL D ISTR IBUT IO N  C O P IE S  TO GOVERNOR ’S LEG ISLATIVE O FF IC E
For further distribution information ca ll the Governor's Legislative Office
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Z E R O  F I S C A L  N O T E  -  D E P A R T M E N T  O F  L A B O R
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" U J S E  C O M M I T T E E  R E P O ? " '

(7)
Date Referred: March 24, 1995 FURTHER REFERRALS: Finance

Date o f  C om m ittee Action: ^  ) S ^ c) b

The H E A L T H . ED U C A TIO N  AN D SO C IA L  SER V IC ES Com m ittee considered: HB 60

H O U SE B IL L  NO. 60 IM PA IR M EN T R A TIN G  GU ID ES FO R  W O R K E R S C O M P

"An A ct relating to im pairm ent rating guides used in evaluation o f certain w orkers’ com pensation  claim s."

recommends it be replaced _ _ / ., 'N [^T the sam e title
with the following committee substitute C S  tris (#0 (. /< )_________ [ ] a new  title

[ ] additional referral t o _________________________ Com m ittee
[ | attached am endm ent(s)

A D O P T S :_________________________________ Letter o f Intent

A T TA C H ES N EW  FISCA L NO TE(s): (Utpt) APPRO V ES PREV IO U S:

| ] fiscal note(s) _________________________  [ ] fiscal n o t e ( s ) _________________________________

■y [X] zero fiscal note(s) AcUnir\ [ ] zero fiscal note(s)



D ate R eferred: January  16, 1995 FURTHER REFERRALS: v HES
Finance

D ate o f  C om m ittee  Action: 3 - 2 2 , - f  ?

T he L A B O R  A N D  C O M M E R C E Com m ittee considered: h lB 6 0

H O U S E  BILL NO . 60 IM PA IR M EN T RATING GUIDES FOR W ORK ERS CO M P

"An A ct re la ting  to im pairm ent rating guides used in evaluation o f certain w orkers’ com pensation claim s.

(7;

recommends it be replaced [ ] the same title
with the following committee substitute_______________________________________  [ j a new title

[ ] add itional referral t o __________________________Com m ittee
I | a ttached  am endm ent(s)

A D O P T S : L etter of Intent

A T T A C H E S  N E W  FISCA L N O TE(s): (Dept) A PPRO VES PR EV IO U S: (DeplA3ale)

I J fiscal note(s) _________________________  [ ] fiscal n o t e ( s ) _________________________________

zero  fiscal note(s) [ ] zero fiscal note(s)

SIGNING WITH RECOMMENDATIONS DP DNP NR AM

___ , <—

f c V o ta e m

P o  r V L
- y : > ! C m o s B ^

\ L>- u  . -< • - A a r u W '- 5'
7  0  ■ h S )---
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H O U S E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E  R E P O R T
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CS FOR HOUSE BILL NO, 60( )

IN THE LEGISLATURE OF THE STATE OF ALASKA
i

NINETEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsors): REPRESENTATIVE B.DAVIS

A BILL

FOR AN ACT ENTITLED 

"An Act relating to impairment rating guides used in evaluation of certain 

workers’ compensation claims."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 23.30.190(b) is amended to read:

(b) All determinations of the existence and degree of permanent impairment 

shall be made strictly and solely under the whole person determination as set out in 

the most recently published edition of the American Medical Association Guides to 

the Evaluation of Permanent Impairment, except that an impairment rating may not be 

rounded to the next five percent. When a new edition of the American Medical

Association Guides is published, the board shall begin using the new edition not
°\o

later than -6h days after the date of publication. The board shall adopt a 

supplementary recognized schedule for injuries that cannot be rated by use of the 

American Medical Association Guides.

-1-
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DISTRICT 21

SPONSOR STATEMENT
HB60: " An Act re la ting  to  im pairm ent ra ting guides used in 
evaluation of certain workers’ compensation claims."
The D ivision of W orkm an’s C om pensa tion  is u sing  an 
ou td a ted  1988 American Medical A ssociation im pairm en t 
guide to  ra te  injuries suffered in th e  workplace as se t out in 
AS23.30.190.
The American Medical A ssociation has no t only published a 
fou rth  ed ition  of th e  guide, b u t recom m ends th e  use of a 
supplem ent, " Understanding th e  A.M.A. Guides." These two 
publications point ou t the many weaknesses and omissions in 
the 1988 version.
There have been s ig n if ic an t changes in  d iagno stic  and 
evaluation procedures over the  last six years. One of the most 
important, tha t the Alaska Guide does no t address, is how the 
injury affects the patient's daily activity. "One’s occupation is a 
part of h is or her daily activity. ' We are doing an injustice to 
ou r workforce by no t recognizing th is  fac t in our cu rren t 
evaluation.
The American Medical association realizes th e  shortcom ings 
o f even th e  new fou rth  ed ition  and recom m ends th a t th e  
supplem ent, " Understanding th e  A.M.A. Guides " be used in 
conjunction with it.
This Bill would am end th e  cu rren t S ta tu te  by sub s titu tin g  
" most recent version and any supplementary materials."

S P O N S O R  S T A T E M E N T



I \ t i  ll Jw J I 1 I Jo

M. Roy Schw4.-j, MD 515 Nortli SUt*' Si.-oc'
ScjiiOf Vico President Chicago. Illir.o-.s Cin>l\’

H12 16-1 ; ‘ l t  
211 <64-‘ I- Fax

Medical Educaucn A Science

February L4, 1995

M r.L . E. B rueggem ann  
A ttorney  at U w  
2817  2nd A venue N orth  
S u ite  346-347 , P ra tt Building 
B illings, M ontana  59101

D e a r Mr- B rueggem ann:

C-
D octo r T odd  asked  that I respond to your letter o f January  10, 1995, w hich inquired  
ab o u t the position  o f the A m erican  M edical A ssociation  (A M A ) regard ing  use o f  the 
A M A  book . Guides to the Evaluation o f  Permanent .‘impairment (Guides).I .

T lie  A M A ’s position  is c learly  stated  on page 5 o f the Guides 4 th  ed ition  (enclosed ), 
w h ich  w as pub lished  in June, 1993. Y ou quo ted  the official position  in your January  
10th letter. T h e  position  is: "The A m erican  M edical A ssociation  strongly  d iscourages 
th e  use o f  any bu t the m ost recent ed ition  o f  the  Guides, because the in fo rm ation  in  it 
w ould  n o t be based  on  the m ost recent and up -to -date  m ateria l" .

T he position  o f  the A M A  quoted above reflec ts  advice that the A M A ’s s ta ff p rov ided  
in  M ay, 1992, to the sta ff o f each  state m edical society .

I t  is A M A  p rac tice  to sell o r provide ooly the  m ost recen t Guides ed ition . Any state 
law  m andating  the use o f  a specific Guides ed ition  gives rise to  the serious hazard  
tha t the s ta te ’s citizens eventually  tnay not be able to obtain  a copy o f  the book  to 
w h ich  the law  refers.

I com m end the  A cting C om m issioner o f  the D epartm en t o f L abor, S tate o f  A laska, 
fo r her e ffo rts  to change the law s of A laska, so that they w ill re fe r to using the m ost 
recen t G uides ed ition  in A lask a 's  w orkers’ c o m p e m at'o n  cases.

1 tru st th is le tte r w ill help.

enc

B A C K G R O U N D



ALASKA
Alaska Statutes § 23.30.190
Compensation for Permanent Partial Impairment

(b) All determinations of the existence and degree of 
permanent impairment shall be made strictly and solely 
under the whole person determination as set out in the 
American Medical Association Guides to the Evaluation of 
Permanent Impairment, except that an impairment rating 
may not be rounded to the next five percent. The board 
shall adopt a supplem entary recognized schedule for 
in juries th a t  cannot be rated  by use of the American 
Medical Association Guides.
Alaska Administrative Code tit. 8 § 45.122.
Rating Permanent Impairment.

(a) Permanent impairment ratings must be based upon 
the American Medical Association Guides to the Evaluation 
of Permanent Impairment, third edition (1988), and it is 
presumed tha t the AMA guides address the injury. If the 
board finds the presumption is overcome by clear and con­
vincing evidence and if the permanent impairment cannot, 
in the board’s opinion be determ ined under the AMA 
guides, th en  the  im pairm ent rating  m ust be based on 
American Academy of Orthopedic Surgeons Manual for 
Evaluating Permanent Physical Impairments, first edition 
(1965). If a  rating under the AAOS is not of the whole per­
son, the rating m ust be converted to a whole person rating 
under the AMA guides.

(b) A rating of zero impairment under AMA guides is a 
permanent impairment determination and no determina­
tion may be made under the AAOS manual.

223



medicine.
A detailed explanation sets forth, for the first time, the process by 

which the book was written. The editors explain how the chairpersons 
and committee members for the various chapters were selected, how 
the new edition underwent peer review, and how 11 medical societies, 
the Social Security Administration, the Departm ent of Veterans 
Affairs, the Oklahoma State Workers’ Compensation Agency, and the 
American Bar Association were permitted to review a draft of the 
fourth edition and suggest changes. This explanation helps to answer 
many of the questions previously raised by commentators concerning 
how the Guides were written and how the impairment percentages 
were determined.

The foreword to the fourth edition emphasizes that the book itself 
applies only to permanent impairments, which are defined as “adverse 
conditions that are atohlp and unlikely to change.** This is a signifi­
cant change from the third edition revised, which p rovided a more 
restrictive definition of perm ane^Jm piirm ent, i.e., “Impairment 
shoulcrhot~5e~conaidered ‘permanent1 until the clinical findings deter- 
mined over a period of time, usually 12 months, indicate that the con- 
dition'ls'static and well stabilized.1,1 Physicians nolonger have to_wait 
a set amount of time before rating permanent impairment.3

The modified definition of permanent impairm ent is the first 
example of the moreftexible approach to rating permanent impair­
ment taken by the editors of the fourth  edition Additional ~gfarn pi pa 
oTtEe flexibility and the reliance on the experience and training of 
physicians are set forth fhroughoutthiB book^

The editors of the fourth edition, again for the first time, state in 
the foreword that “impairment percentages derived by using Guides 
criteria represent estimates rather than predse-determinatioas.’'4 
This simple statement is a significant change from the prior edition of

1



medicine. •
A detailed explanation sets forth, for the first time, the process by 

which the book was written. The editors explain how the chairpersons 
and committee members for the various chapters were selected, how 
the new edition underwent peer review, and how 11 medical societies, 
the Social Security Administration, the Department of Veterans 
Affairs, the Oklahoma State Workers’ Compensation Agency, and the 
American Bar Association were permitted to review a draft of the 
fourth edition and suggest changes. This explanation helps to answer 
many of the questions previously raised by commentators concerning 
how the Guides were written and how the impairment percentages 
were determined.

The foreword to the fourth edition emphasizes that the book itself 
applies only to permanent impairments, which are defined as “adverse 
conditions that are stable and unlikely to change.”1 This is a signifi­
cant change from the third edition revised, which provided a more 
restrictive definition of permanent impairment, i.e., “Impairment 
should not be considered ‘permanent1 until the clinical findings deter­
mined over a period of time, usually 12 months, indicate that the con­
dition is static and well stabilized.”1 Physicians no longer have to wait 
a set amount of time before rating permanent impairment.3

The modified definition of perm anent impairment is the first 
example of the more flexible approach to rating permanent impair­
ment taken by the editors of the fourth edition. Additional examples 
of the flexibility and the reliance on the experience and training of 
physicians are set forth throughout this book.

The editors of the fourth edition, again for the first time, state in 
the foreword that “impairment percentages derived by using Guides 
criteria represent estimates rather than precise determinations.*4 
This simple statement is a significant change from the prior edition of

1



The fourth edition of American Medical Association Guides to the 
Evaluation o f Permanent Im pairm ent (Guides) is a remarkable 
improvement over the previous edition (third edition revised). The 
American Medical Association has listened to and incorporated the 
suggestions of occupational physicians, attorneys, judges, legislators, 
and others involved in w orkers’ compensation and occupational 
medicine. The result is a much improved edition—one which, when 
used correctly, can objectively guide physicians, attorneys, judges, and 
others in arriving at estimates of permanent impairment.

This new edition of Understanding the AMA Guides discusses the 
key legal issues raised by the fourth edition and compares the third 
edition revised with the current fourth edition. Those persons inter­
ested in the historical development of the Guides, the validity and 
reliability of the third edition revised, sample proofs, and prior judi­
cial interpretations of the Guides, should consult the first edition of 
Understanding the AMA Guides and its 1993 supplement.

The chapters and sections of this book correspond to those of the 
fourth edition of the Guides. It must be understood, however, that this 
book is not a substitute for the Guides, nor can it be used as one. This 
book has three purposes:

1. to highlight the areas of key legal interest in the fourth edi­
tion;

2. to identify and analyze the significant changes in the fourth 
edition from the third edition revised; and

3. to update the cases, statutes, and regulations found in the first 
edition of Understanding the AMA Guides.

• We hope that counsel will find this book a valuable resource.
E x p a n d e d  U se  o f  G u i d e s

It is important to note that courts have started to use the Guides 
in tort cases as well as in workers’ compensation cases.

For example, in the case of Michels v. U.S.,1 the U.S. District 
;Court for the Southern District of Iowa dealt with a motorcyclist, 
Michels, who filed a federal tort claim Act (FTCA) action against the 
United States.

H
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The government's independent medical exam, done by Dr. Virgil 
Balint, utilized the Guides and was adopted by the court regarding 
physical impairment.

Dr. Balint also calculated an impairment rating for Michels. He 
concluded as follows:

I have used the Guides for the Evaluation of Permanent 
Impairment, Third Edition, in order to compute his impair­
ment rating. Basically I have gotten an 18 percent impair­
ment rating of the lower extremity from his ankle, a 15 
percent impairment of the lower extremity from his knee 
injury and a 45 percent lower extremity impairment from 
his left hip. By combining these values, I have gotten a 62 
percent lower extrem ity impairment. This 62 percent 
im pairm ent represents a 25 percent impairment of the 
whole person.2

Tne court aw arded the p laintiff damages in the am ount of 
$710,000.

In the case of Ross v. Black & Decker, Inc.,3 the U.S. Court of 
Appeals for the 7th Circuit dealt with a products liability action filed 
by the plaintiff Ross, whose left hand was severed while using a Black 
& Decker 10-inch power saw. In the products liability suit, an expert 
used by the plaintiff testified using the Guides as follows:

As expert witness for the plaintiff, Dr. Hatem Galal, a plas­
tic surgeon who examined Ross’ injured hand and con­
ducted an occupational therapy evaluation of Ross' hand 
function for employment purposes, testified that Rosa lost 
about 60 percent of the functioning of his left hand because 
of the saw accident and stated that a human hand accounts 
for about 90 pe.cent of the function of an arm. An arm 
accounts for about 60 percent of the body’s total function. 
Therefore, Dr. Galal estim ated that Ross’ hand injury 
deprived him of about 30 percent of total body functioning.

tv



TITLE: Governor’s Omnibus Bill CONTACT: Arbe Williams
465-2700

B IL L  N O :  Senate Bill No. 365 am DA TE: April 25, 1994

Senate Bill No. 365 as amended incorporates three changes to the Alaska Workers Compensation 
Act The amendments are part of the solution to what the department views as a critical problem 
in meeting the time frame for processing Decisions & Orders that are mandated in statute.

Section 4 proposes to amend AS 23.30.041(e) to adopt the latest federal publication of "Selected 
Characteristics of Occupations Defined in the Dictionary of Occupational Titles" (SCODDOT). 
This publication reflects current training and physical requirements of jobs and is the basis for 
determining eligibility for reemployment benefits under standards established in the 1988 
amendments to the Alaska Workers’ Compensation Act. The latest publication recognizes 
changes in the physical capacity or demands of specific jobs, and includes job titles previously 
not identified. Adopting the revised publication will reduce the need for administrative hearings 
since injured workers will not need to challenge the use of an outdated version of SCODDOT 
and will ensure that those applicants who meet current requirements of jobs will qualify for 
benefits.

Section 5 proposes to amend AS 23.30.095(k) to clarify the authority of the Alaska Workers’ 
Compensation Board to delegate its authority to division staff to arrange necessary independent 
medical evaluations (IME’s). Division staff have for many years regularly arranged IME’s; 
however, recently the Assistant Attorney General assigned to the Board questioned the regulation 
giving staff authority to arrange such evaluations. Clarifying the Board’s authority to delegate 
this administrative function will reduce the need to convene the Board to approve such 
arrangements. This will allow the Board to concentrate their effort on the adjudication of claims, 
rather than on administrative procedures. In addition, timely medical evaluations will contribute 
to the timely finalization of worker’s compensation claims.

Section 6 proposes to amend AS 23.30.190(b) to allow the use of the edition of the American 
Medical Association Guides to the Evaluation of Permanent Impairment in effect at the time of 
the impairment rating. This publication is the basis for determining eligibility for permanent 
partial impairment compensation and reemployment benefits adopted in the 1988 amendments 
to the Alaska Workers’ Compensation Act Allowing the use of the current edition of the 
publication in effect at the time of the impairment rating will reduce the need for Board hearings 
and ensure that those applicants who meet current requirements will qualify for benefits. The 
older version of the AMA guides do not include some injury types and do not reflect current 
thinking on degrees of injury given new medical technology and prognosis for recovery.

P O S I T I O N  P A P E R / D e p a r t m e n t  o f  L a b o r



Senate Bill No. 365 am
Governor’s Omnibus Bill
Page 2

April 25, 1994

The adoption of the latest publications and the clarification of the Board’s authority is supported 
by the Alaska Workers’ Compensation Board, the medical community, private rehabilitation 
specialists, employers and injured workers. The Department of Labor supports Senate Bill No. 
365 as amended and would urge passage this legislative session.

APPROVED:

D

t
; rles W. Mahlen, Commissioner

P O S I T I O N  P A P E R / D e p a r t m e n t  o f  L a b o r



NO. D-4270 

IN THE

SUPREME COURT OF TEXAS

TEXAS WORKERS’ COMr ENSATION COMMISSION, et a[,

Petitioners

vs.

HECTOR GARCIA, JR., et aj,

Respondents

BRIEF O F AMICI CURIAE 

TO THE SUPREME COURT OF TEXAS:

The American Medical Association, Bruce S. Hinckley, M.D., D. A. Broudreau, D.O., 

and Martin Haig, M.D., as Amici Curiae, submit this brief for the consideration of the Court 

in connection with the application for writ of error filed in this cause.

STATEMENT OF 
INTEREST OF AMICI CURIAE IN THIS LITIGATION

The American Medical Association (AMA) was founded in 1847 to promote the

science and art of medicine and the betterment of the public health. It is a voluntary

membership organization whose nearly 300,000 physician and medical student members

practice in all specialties of medicine. The AMA is the world’s largest medical publisher and

-1-



d issem ina tes  its scientific jo u rn a ls  w orldw ide  an d  pub lishes n u m ero u s  books a n d  o th e r  

m ate ria ls  fo r the  public  as a m ean s  to  p. o m o te  hea lth  ed u ca tio n . A m ong its p ub lica tions  

is th e  Guides to the Evaluation o f  Perm anent Im pairm ent (3 rd  E d itio n ) ("Guides"). T h e  A M A  

seek s  to  fu rth e r  th e  p ro p e r  use  a n d  a p p lic a tio n  o f  the  G uides . Sim ilarly, th e  A M A  has a 

v ital in te re s t in identifying a n d  d iscou rag ing  an y  im p ro p e r  o r  u n a u th o rize d  use o f  th e  G uides , 

th a t  is, any use o r ap p lica tion  o f  th e  G uides’ eva lua tive  s ta n d a rd s  and  gu idelines fo r a 

p u rp o se  o r in a m a n n e r  o th e r  th an  th a t fo r w hich they  w ere  in ten d ed . It is the  o p in io n  o f  

th e  A M A  th a t th e  T exas W o rk ers  C o m p e n sa tio n  A ct ("the A ct") im properly  u tilizes th e  

Guides. A ccordingly, the  A M A  has an  in te re s t in th e  o u tco m e  o f  this ap p e a l, w hich involves 

th e  use  o f th e  G uides u n d e r  th e  A ct.

D rs. H inckley, B o u d reau , a n d  H a ig  a re  physicians w hose  p rac tices inc lude  th e  

ev a lu a tio n  a n d  tre a tm e n t o f  in ju red  w o rk e rs . E ach  has u tilized  th e  Guides to  c o n d u c t 

physical im p a irm en t evaluations. B ecau se  th ey  d isa p p ro v e  o f  th e  m a n n e r  in w hich th e  A ct 

u tilizes im p a irm en t evaluations, th ese  physic ians a re  in te re s ted  in th e  o u tco m e o f  th is a p p e a l.

ORIGIN AND SCOPE OF THE GUIDES 

Development of the Guides

In  1955, a g ro u p  o f  physicians re c o rd e d  th e ir  co n cern s  a t  an  A M A  m eeting  a b o u t th e  

p le th o ra  o f m eth o d s o f  evaluating  im p a irm en ts . T h e  A M A  C ouncil on Industria l H e a lth  w as 

a u th o r iz e d  by the  A M A  B oard  of T ru s te e s  to  e s tab lish  gu idelines  fo r the  m edical e v a lu a tio n  

o f  im p a irm en ts . T h e  goal w as to  d e v e lo p  a  s ta n d a rd  system  to  m ea su re  the  p e rfo rm a n c e  

defic iencies o f  h u m an  o rg an  system s. T h re e  y e a rs  la te r, th e  im p a irm en t co m m ittee , w ith  th e
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aid of consultants, published the first set of guidelines, "A Guide to the Evaluation of 

Permanent Impairment of the Extremities and Back."1

The next set of guidelines, prepared in 1958, pertained to the visual system. Then 

followed guidelines for the cardiovascular system and the ear, nose, throat, and related 

structures. Between 1957 and 1971, the AMA committee produced a set of guidelines 

dealing with each of the major organ systems; each set eventually was published in the 

Journal of the American Medical Association. In 1971, the 13 sets were published by the 

AMA as the first edition of the book, Guides to the Evaluation o f Permanent Impairment.

The Second Edition of the Guides, sponsored and endorsed by the AMA’s Council 

on Scientific Affairs, appeared in 1984. The Third Edition was published in November 1988; 

the second printing, dated February 1989, is the edition referenced and adopted by the Act. 

It is currently out of print and is no longer available. A an  L. Engelberg, M.D., M.P.H., who 

at the time was the director of the Department of Preventative Medicine at AM A edited 

the Third Edition. George M. Smith, M.D., M.P.H., authored Chapters 1 and 2 of the Third 

Edition, which explain the fundamental and scientific concepts which govern the formulation 

and use of the Guides, and the proper methods of reporting the evaluation and rating of 

impairment, respectively. Both Dr. Engelberg and Dr. Smith testified at the trial of this 

case. The Fourth Edition of the Guides, representing the most current medical knowledge 

and understanding, was published in 1993.

1 Committee on Medical Rating of Physical Impairment. A guide to the evaluation of permanent 
impairment of the extremities and back. Journal of the American Medical Association, 1958; Special 
Edition, February 15, 1958.
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As explained in Chapter 1, the purpose of the Guides is to provide a framework for 

the evaluation and reporting of permanent medical impairment by physicians. The Guides 

apply fundamental medical and scientific concepts to provide physicians with systematic 

analysis and detailed medical protocols for use in the evaluation of a broad range of medial 

impairments. (Guides at 1). Through use of the Guides, physicians have the capability to 

provide thorough evaluations according to a single set of standards. (Guides at 7; S.F. 273 

at 20). The Guides provide fhe physician with the further option to translate his or her 

evaluation of an impairment into an "impairment rating" and to combine multiple 

impairments into an overall rating through use of tables and charts. (Guides at 4, 9). The 

Guides are widely used in the evaluation of physical impairment.

Although they cover a broad range of physical impairments, the Guides are not 

comprehensive and do not address every impairment. Thus, for example, there is no rating 

system for mental trauma or chronic pain. (S.F. 241 at 20 to 242 at 25). The Guides to the 

Evaluation of Permanent Impairment were not designed as a static document-they have and 

will continue to evolve from edition to edition. (S.F. 228 at 9-15; 378 at 14-24).

It is critically important to the proper use of both the Guides and the physician 

reports to understand what, in fact, is being evaluated and rated. The Guides provide a 

system for evaluating or assessing impairment defined as the "loss of, loss of use of, or 

derangement of any body part, system, or function." (Guides at 236). Drs. Engelberg and 

Smith properly noted that the evaluation of impairment itself is not based upon specialized 

occupational tasks or demands, but rather upon the activities of daily living. (S.F. 232 at 21

Purpose and Proper Use



421 at 13). Indeed, the assignment of a rating number is optional with the physician. The 

limitations on the use of the rating were highlighted in the Guides:

A simple number, the impairment rating, although it may 
h r.e  been derived from a well structured complex set of 
morough observations, does not convey any information about 
the person or the impact of the impairment on the person’s 
capacity to meet personal, social, or occupational demands. In 
fact, information is lost in arriving at the number.
Consequently, the strength of the medical support for a 
disability determination is dependent on the completeness and 
reliability of the medical documentation submitted. (Guides at 
8).

THE ROLE OF THE GUIDES IN TH E TEXAS 
WORKERS’ COMPENSATION SYSTEM

The Guides play a central role in the determination of both "impairment income 

benefits" and "supplemental income benefits" under the Act. The Act expressly provides 

that:

All determinations of impairment under this Act, whether 
before the commission or in court, must be made in accordance 
with [the Guides] § 4.24.

The percentage impairment ratings assigned in accordance with the Guides dictate 

the duration, and therefore the overall amount, of impairment income benefits an injured 

worker receives. Under the Act, a worker who is impaired after achieving maximum medical 

improvement will receive impairment income benefits for a period equalling three weeKS for 

each percentage point of impairment, subject to certain limitations. § 4.26(c). The greater 

the impairment rating, the greater the benefits; the smaller the rating, the smaller the 

benefits. The impairment evaluation report itself is not considered in the calculation of 

benefits.
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to  233 a t  4; 244  a t  4-9; 381 a t  3; 414 a t  8-17). F u r th e r , an  im p a irm e n t e v a lu a tio n  d o e s  not 

es tab lish , m ea su re , o r  r a te  "disability." A s exp la ined  in  th e  Guides:

T h e  a c c u ra te  an d  p ro p e r  u se  o f  m ed ica l in fo rm a tio n  to  
assess im p a irm e n t in co n n ec tio n  w ith d isab ility  d e te rm in a tio n s  
d e p e n d s  o n  th e  reco g n itio n  th a t, w h e re a s  im p a irm e n t is a 
m ed ical m a tte r , d isab ility  arises o u t o f  th e  in te ra c tio n  b e tw e e n  
im p a irm e n t a n d  e x te rn a l d e m a n d s . " Im p a irm en t"  m ea n s  an  
a lte ra tio n  o f  a n  ind iv idual’s h e a lth  s ta tu s  th a t  is assessed by 
m edical m eans; "disability," w hich is assessed by nonm edical 
m eans, m e a n s  an  a lte ra tio n  o f  an  in d iv id u a l’s cap ac ity  to  m e e t 
p e rso n a l, social, o r  o c cu p a tio n a l d e m a n d s , o r  to  m e e t s ta tu to ry  
o r  reg u la to ry  re q u irem e n ts . Sim ply s ta te d , " im p a irm en t"  is w hat 
is w rong  w ith th e  h e a lth  o f  an  ind iv idual; "disability" is th e  g ap  
b e tw e en  w h a t the  ind iv idual can  d o  a n d  w h a t th e  ind iv idual 
n eed s  o r  w an ts  to  do.

A n  ind iv idual w ho  is " im p a ired "  is n o t n ecessarily  
"d isab led ." Im p a irm e n t gives rise  to  d isab ility  only w h en  th e  
m ed ical cond ition  lim its th e  in d iv idual’s cap ac ity  to  m e e t 
d e m a n d s  th a t p e r ta in  to  n o n m ed ic a l fie ld s a n d  ac tiv ities. O n 
th e  o th e r  h a n d , if th e  ind iv idual is a b le  to  m e e t  a  p a r t ic u la r  se t 
o f  d e m a n d s , th e  ind iv idual is not "d isab led" w ith  re sp e c t to  th o se  
d e m a n d s , ev en  th o u g h  a  m ed ical e v a lu a tio n  m ay  rev ea l 
im p a irm en t. (<Guides a t  1-2, em p h asis  in o rig ina l).

A s n o ted  above , th e  Guides  p e rm it physicians a n d  o th e rs  to  assign  an  im p a irm e n t 

ra tin g , s ta te d  in  te rm s o f  a  p e rc e n ta g e  o f  im p a irm e n t, b a sed  u p o n  th e  ev a lu a tio n . T h e  

a ss ig n m en t o f  a n  im p a irm e n t ra tin g  (as  o p p o se d  to  th e  e v a lu a tio n )  is n o t a  m ed ica l 

d e te rm in a tio n . (G uides  a t  7). A s ex p la in ed  a t  tria l, th e  im p a irm e n t ra tin g s  d o  n o t hav e  

in d e p e n d e n t scien tific  valid ity  -  th ey  w e re  n o t b a se d  u p o n  ep id e m io lo g ic a l s tu d ie s  o f  la rg e  

p o p u la tio n  g ro u p s  an d  th e re  w as no  re fe re n c e  fra m ew o rk  w ith in  w hich  to  assign  n u m b ers . 

(S .F . 236 a t  16 to  237 a t  2; 418 a t 2  to  420 a t  21; 378 a t  25 to  379 a t  8 ). W hile  th e  ra tin g s  

p ro v id e  a  basis fo r c o m p a riso n  o f  levels o f  im p a irm e n t, th e y  a r e  su b o rd in a n t to  th e  

e v a lu a tio n  itse lf a n d  sh o u ld  n o t be  g iven a  d isp ro p o r tio n a te  s ign ificance . (S .F . 419  a t  24 to
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T h e re  is n o  d irec t re la tio n sh ip  o r  co rre la tio n  be tw een  physical im p a irm en t, w hich th e  

G uides  w e re  designed  to  m easu re , an d  e ith e r  disability, econom ic  loss, o r  o ccu p atio n a l 

im p a irm en t. A  w o rk e r m ay  su ffe r a  physical im pa irm en t w hich will have little  o r  n o  effect 

o n  th a t w o rk e r’s ability  to  p e rfo rm  his o r  h e r  jo b .2 In th a t  in stance  th e  w o rk e r  has no 

d isab ility  o r  o ccu p a tio n a l im p a irm en t and  his o r  he r physical im p a irm en t has little  o r  no 

e co n o m ic  co n seq u e n c e s . C onversely , as exp la ined  by D r. E ngelberg , th e re  a re  m an y  in ju ries 

w ith  p o ten tia lly  low  overa ll im p a irm en t ratings which, d ep en d in g  on  the  in ju red  w o rk e r’s 

o c c u p a tio n a l d e m an d s , can  resu lt in a high level o f d isability .3 (S .F . 243 a t 21-23). D r. 

E n g e lb e rg  gave  n u m e ro u s  exam ples a t trial o f  po ten tia lly  low  im p a irm en t high disability  

in ju ries . (S .F . 243 a t  21 to  251 a t 6). T hus, u n d e r the  A ct it is possib le fo r tw o w o rk e rs  w ith 

very  d iffe re n t d e g re e s  o f  d isability  (an d  co rresp o n d in g  econom ic  loss) to  rece iv e  s im ila r 

o v e ra ll im p a irm e n t ra tin g s  and , th e re fo re , s im ilar benefits . If th e  im p a irm en t b en efits  

s c h e m e  is in te n d e d  to  c o m p e n sa te  an  in ju red  w o rk er fo r an  o ccu p atio n a l im p a irm e n t o r  fo r 

th e  eco n o m ic  loss occasio n ed  by th e  w o rk e r’s m edical cond ition , th en  th e  A c t’s exclusive 

re lia n c e  on  th e  im p a irm e n t ev a lu a tio n  to  d e te rm in e  the  a m o u n t o f  b en efits  is n e ith e r  

r a tio n a l n o r  fair. T h e  eva lu a tiv e  system  c re a te d  by th e  G uides  was n o t designed  to  b e  th e  

so le  d e te rm in a n t o f  th e  a m o u n t o f  c o m p en sa tio n  fo r a w o rk p lace  injury. (S .F . 289 a t 25 to  

290 a t  3). T h e  Guides expressly  w arn  aga in st this type o f  use . (Guides a t  6; 452 a t  11-17).

2 The Guides illustrate this point by considering the negligible effect of an injured finger on a banker’s 
job performance. (Guides at 2, n. 1).

An impaired finger may be highly disabling to a concert pianist.3
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Supplemental income benefits under the Act are long term benefits for injured 

workers whose impairment income benefits have been exhausted. Only workers whose 

impairment rating is 15% or greater are entitled to these benefits. Thus, the impairment 

rating determines an injured worker’s eligibility for supplemental income benefits. Again, 

the substance of the impairment evaluation report itself is not considered, only the 

impairment rating number.

THE ACT IMPROPERLY UTILIZES THE GUIDES TO DICTATE 
THE AMOUNT OF IMPAIRMENT BENEFITS AND THE 

AVAILABILITY OF SUPPLEMENTAL INCOME BENEFITS
UNDER TILE ACT

The authors of the Guides anticipated that impairment evaluations and ratings would 

be considered in connection with benefit determinations under worker compensation laws. 

It was contemplated, however, that the medical information would be combined with other 

factors to determine the extent to which the industrial use of the worker’s body was 

impaired. (Guides at 6). Users of the Guides are expressly advised that a one-to-one 

translation of impairment to disability is a use which was not intended and, accordingly, is 

discouraged. (Guides at 6). The Act directly translates impairment ratings to impairment 

income benefits without consideration of the occupational demands on the worker or other 

factors such as the worker’s age, education, training, experience, or skills. (S.F. 234 at 4-15). 

To the extent that the impairment income benefit is designed to compensate the injured 

worker for the economic consequences of impairment, the manner in which the Act uses the 

impairment rating to calculate that benefit is improper. The Guides warn against this type 

of use for good reason.
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to  220 a t  4; 221 a t 13). F u rth e rm o re , the  Guides do  not d ic ta te  any single im p a irm e n t level 

w hich se p a ra te s  those  w orkers w ho suffer long term  econom ic loss an d  th o se  w ho  d o  n o t. 

S ince  w o rk e rs  w ith an  im p a irm en t rating  below  15 p e rcen t m ay, b ecau se  o f  th e ir  o c c u p a tio n , 

su ffe r g re a te r  econom ic  co n sequences  than  w orkers with an  im p a irm en t ra tin g  a b o v e  th e  

th re sh o ld , th e  selection  o f th e  15 p e rcen t level in the  Act is a rb itra ry  an d  un fa ir. (S .F . 307 

a t  24 to  308 a t  7; 559 a t 23 to  360 a t 3).

T h e  A c t abuses  the  physician’s ro le  in the  p rocess by tak ing  his o r  h e r  m ed ica l 

e v a lu a tio n  a n d  using it in a m an n e r which was n ever in tended . (S .F . 313 a t 14-16; 329 a t 

22-24; 333 a t 2-4). T h e  Guides a re  c lear: 'T h e  physician do es  not d e te rm in e  in d u stria l loss 

o f  use  o r  eco n o m ic  loss for the  p u rp o se  o f paying a disability benefit."  (G uides  a t 2). Y e t 

u n d e r  th e  A ct, the  physician’s evaluation  d e te rm in es  the a m o u n t o f  im p a irm e n t in co m e  

b e n e fits  a n d  th e  availability  o f  su p p lem en ta l incom e benefits . T his use o f  th e  p h y sic ian ’s 

e v a lu a tio n  is u n fa ir to  bo th  th e  physician an d  the  p a tien t.

C O N C L U S IO N

T h e  Guides a re  a  va luab le  m edical tool which have se rv ed  th e  m ed ical c o m m u n ity  

w ell fo r  m any  years. B u t like any o th e r  tool, they  a re  sub jec t to  m isuse a n d  a b u se . T h e  

G uides  d e sc rib e  an d  explain  a t length  th e  concep ts  which u nderlie  th e ir  p ro p e r  use  a n d  w a rn  

ag a in st th e  im p ro p e r  ap p lica tio n  oi im pa irm en t eva lua tions an d  ratings. U n fo r tu n a te ly , 

w ith o u t consu lting  th e  A M A , th e  L eg isla tu re  ignored  those w arn ings a n d  c re a te d  a  w o rk e r  

c o m p e n sa tio n  system  which utilizes the  Guides in an  in a p p ro p ria te  m a n n e r . In  so  do ing , it 

has p lac e d  th e  G uides a t risk o f  being used to  g e n e ra te  unfair, a rb itra ry , a n d  u n re a s o n a b le  

c o m p e n sa tio n  decisions, w ith th e  physician unw ittingly p laced  in the  ro le  o f  d e c is io n m a k e r.
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T h e  u n fa irn ess  o f  this a p p ro a c h  is co m p o u n d e d  by the  A c t’s focus on  im p a irm e n t 

ra tin g s. A s d iscussed  above, im p a irm en t ratings a re  su b o rd in an t to  th e  im p a irm e n t 

evaluation. W hile  a  ra ting  m ay p ro v id e  a usefu l b e n c h m a rk  and  basis fo r c o m p ariso n , it w as 

by n o  m ean s  in te n d e d  as a p rec ise  in d ic a to r o f  im pa irm en t. E ven  w hen  tw o physic ians a g re e  

o n  th e  ex ten t o f  im p a irm en t, a th re e  p e rc e n ta g e  po in t d iffe ren ce  in th e  ra tings w o u ld  n o t 

b e  u n e x p ec ted . (S .F . 316 a t 21 to  317 at 12). In d eed , the  Guides p e rm it - b u t  c e rta in ly  d o  

n o t re q u ire  - a  physician  to  "round" the  ra tin g  n u m b e r  to  th e  n e a re s t five p e rc e n t. (S .F . 278 

a t  18-24; 336 a t 14-19). U n d e r  th e  A ct, tw o w orkers with sim ilar im p a irm en ts  m ay  b e  

t re a te d  d iffe ren tly  d u e  to  th e  lack  o f  p rec ision  in the  ra ting  sch em e  a n d  th e  p h y s ic ia n ’s 

d isc re tio n  to ro u n d  th e  ra ting  u p  o r  dow n o r  to  p ro p erly  dec line  to  do  so. By fo cu sin g  

exclusively  on  the  ra ting , th e  A ct m isuses th e  Guides and  agg rava tes  th e  p ro b le m s  c re a te d  

by  th e  o n e -to -o n e  tra n s la tio n  o f  im p a irm en t ev a lu a tio n s  in to  c o m p e n sa tio n  a m o u n ts .

T h e  im p a irm en t ra ting  a lso  plays an  im p o rta n t ro le  in th e  aw ard  o f  s u p p le m e n ta l  

in co m e  b en efits  u n d e r  th e  A ct. T h e s e  b en efits  c o m p e n sa te  an  in ju red  w o rk e r  fo r a  p o r tio n  

o f  h is o r  h e r  w age loss, su ffe red  as a  resu lt o f  th e  im p a irm en t. §4 .28 (b ). H o w ev er, th e s e  

b e n e fits  a re  ava ilab le  only to  w o rk e rs  w ho rece iv e  an  im p a irm en t ra tin g  o f  15 p e rc e n t  o r  

g re a te r . §4 .28(b). T h e se  A m ici su b m it th a t, in so fa r as th e  G uides a re  c o n c e rn e d , th e  u se  

o f  any  ra tin g  v a lue  as a  th resh o ld  fo r  w o rk e rs ’ co m p e n sa tio n  b en efits  is in a p p ro p r ia te . (445  

a t  2 -19). U sing  the  ra tin g s  in this w ay  assigns to  th em  a  function  th ey  w e re  n e v e r  in te n d e d  

to  have . (S .F . 445 a t  9-15). S ince th e re  is no  d irec t c o rre la tio n  b e tw e e n  an  im p a irm e n t 

ra tin g  a n d  econom ic  loss, it is n e ith e r  re a so n a b le  n o r  fa ir to  d e te rm in e  w o rk e r  e lig ib ility  fo r 

s u p p le m e n ta l incom e benefits  solely  on  th e  basis o f  an  im p a irm en t ra tin g . (S .F . 219 a t  21
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