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Sponsor(s): R E P R E S E N T A T I V E S  R O K E B E R G ,  Mulder, Robinson

A B IL L

F O R  A N  A C T  E N T IT L E D

"An Act relating to children-in-need-of-aid proceedings, including proceedings to
terminate parental rights of incarcerated parents; and providing for an effective
date."
B E  IT  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c tio n  1 . P U R P O S E , (a ) The purpose o f  sec. 2  o f  this A ct is to c la r ify  statutes to 
exp ress ly  recogn ize the Departm ent o f  Health and Socia l S e rv ice ’ s long-standing interpretation 
o f  A S  4 7 .1 0 .0 1 0 (a ) (2 ) (A )  that a parent cannot e ffec tive ly  care fo r  a ch ild  un less the parent is 
both w illin g  and ab le to care fo r  that ch ild . Section 2  o f  this A ct is exp re ss ly  intended to 
o v e rru le  the decis ion by the A laska  Supreme Court in In  re S .A . and D .A . (O p . N o . 4 3 1 4 , 
January  2 6 , 1 9 9 6 ).

(b ) T he purpose o f  sec. 3 o f  this Act is to respond to the A la ska  Suprem e C ou rt ’ s 
in v ita tion  in A .M . v. State o f  A laska , 891 P .2d  815 (A laska  1 9 95 ) and N ada A . v. State o f  
A la ska , 6 6 0  P .2d  4 3 6  (A laska  1983 ) to create a statutory basis fo r  making incarceration a factor 
that can be considered in term ination proceedings concerning ch ild ren in need o f  aid.

-1- C S H B  339( )New Text: Underlined [DELETED TEXT BRACKETED]



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T

* Sec . 2. AS 4 7 .1 0 .0 1 0 (a )  is amended to read:
(a ) Proceed ings re la ting to a m inor under 18 years o f  age resid ing o r  found  in 

the state are governed by this chapter, except as otherw ise provided in this chapter, when 
the cou rt finds the m in o r «

(1 )  to be a delinquent m inor as a result o f  vio lating a crim inal law  o f  the 
state o r  a m un ic ipa lity  o f  the state; o r

( 2 )  to be a ch ild  in need o f  aid as a resu lt o f
(A) the ch ild  being hab itua lly  absent from  home o r  re fu s ing  to

accept ava ila b le  care, o r  having no parent, guard ian, custodian, o r  re la tiv e
[CARING OR] w illing  and able to p rovide care, including physical abandonment 
by

( i )  both parents,
( i i )  the su rv iv ing  parent, o r
( i i i )  one parent i f  the other paren t’ s rights and

responsib ilities have been term inated under AS 2 5 .2 3 .1 8 0 (c )  o r  
AS 4 7 .1 0 .0 8 0  o r  v o lu n ta rily  re linqu ished ;

(B )  the ch ild  being in need o f  medical treatment to cure, a llev ia te , 
o r p revent substantial physica l harm , o r  in need o f  treatment fo r  mental harm  as 
ev idenced by fa ilu re  to th rive, severe anxiety , depression , w ithd raw al, o r  
untow ard aggressive behav io r o r hostility tow ard others, and the ch ild ’ s parent, 
guard ian , o r  custodian has know ing ly  fa iled  to p rov ide the treatment;

(C) the ch ild  having su ffered substantial physical harm  o r i f  there 
is an imm inent and substantial risk that the ch ild  w ill su ffe r such harm as a resu lt 
o f  the actions done by o r  conditions created by the ch ild ’ s parent, guard ian , o r  
custod ian o r the fa ilu re  o f  the parent, guard ian, o r  custodian adequate ly to 
supei vise the ch ild ;

(D )  the ch ild  having been, o r  being in imm inent and substantia l 
danger o f  being, sexua lly  abused e ither by the c h ild ’ s parent, guard ian , o r  
custodian, o r  as a result o f  conditions created by the ch ild ’ s parent, guard ian, o r  
custod ian , o r  by the fa ilu re  o f  the parent, guardian, o r custodian adequate ly to 
supervise the ch ild ;

(E )  the ch ild  comm itting de linquent acts as a resu lt o f  pressure ,
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guidance, o r app rova l from  the ch ild ’ s parents, guardian, o r  custodian;
(F )  the ch ild  having suffered substantial physical abuse o r neglect 

as a resu lt o f  cond itions created by the ch ild ’ s parent, guardian, o r  custodian.
*  Sec . 3 . A S  4 7 .1 0 .0 8 0 (c ) is amended to read:

(c ) I f  the court Finds that the m inor is a ch ild  in need o f  aid, it shall
( 1 )  o rd e r the m ino r comm itted to the department fo r  placement in an 

approp riate setting fo r  a period  o f  time not to exceed two years o r in any event past the 
date the m ino r becomes 19 years o f  age, except that the department may petition fo r  and 
the cou rt may grant in a hearing (A ) tw o-year extensions o f  comm itm ent that do not 
extend beyond the m in o r ’ s 19th birthday i f  the extension is in the best interests o f  the 
m in o r and the pub lic ; and (B )  an additional one-year period o f  supervision past age 19 
i f  the continued supervision is in the best interests o f  the person and the person consents 
to it; the department m ay trans fe r the m inor, in the m ino r’ s best interests, from  one 
p lacem en t setting to another, and the m inor, the m ino r’ s parents o r  guardian, and the 
m in o r ’ s attorney are en titled to reasonab le notice o f  the transfer;

( 2 )  o rd e r the m ino r re leased to the m ino r’ s parents, guardian, o r  some 
o th e r su itab le person, and, in appropriate cases, o rder the parents, guardian, o r  o ther 
pe rson  to p rov ide m edical o r  o ther care and treatment; i f  the court re leases the m inor, 
it sh a ll d irect the department to supervise the care and treatment given to the m inor, but 
the court m ay dispense with the department’ s supervision i f  the court finds that the adult 
to w hom  the m ino r is re leased w ill adequately care fo r  the m inor w ithout superv is ion ; 
the departm ent’ s supervision m ay not exceed two years o r in any event extend past the 
date the m inor reaches age 19, except that the department may petition fo r  and the court 
m ay grant in a hearing

(A ) tw o-year extensions o f  supervision that do not extend beyond 
the m ino r’ s 19th birthday i f  the extension is in the best interests o f  the m inor and 
the pub lic ; and

(B )  an additional one-year period o f  supervision past age 19 i f  the 
continued superv ision is in the best interests o f  the person and the person 
consents to it; o r

(3 )  by order, upon a showing in the adjudication by c lear and convincing 
ev idence that there is a ch ild  in need o f  aid under AS 4 7 .1 0 .0 1 0 (a ) (2 )  as a resu lt o f
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parenta l conduct or incarceration, and upon a show ing in the d isposition  by  c lea r and 
convinc ing evidence that the parental conduct or the period of Incarceration is lik e ly  
to continue to ex ist sufficiently long to seriously damage the parent and child 
relationshin or to cause serious emotional or physical harm to the child i f  there is 
no term ination o f  parental rights, term inate parental rights and responsib ilities o f  one o r 
both parents and com m it the ch ild  to the department o r to a leg a lly  appointed guard ian 
o f  the person o f  the ch ild , and the departm ent o r  guard ian sha ll report an nu a lly  to the 
cou rt on e ffo rts  being made to fin d  a permanent p lacem ent fo r  the ch ild .

*  Sec . 4 . T h is Act takes e ffe c t im m ediate ly  under A S  0 1 .1 0 .0 7 0 (c ) .
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/ TONY KNOWLES, GOVERNOR

OFFICE OF THE A TTORNEY GENERAL
February 13, 1996

D E P A R T M E N T  O F  L A W

Honorable Norman Rokeberg 
Alaska state Legislature 
State Capitol-Room 110 
Juneau, AK 99801

Re: HB 339

Dear Representative Rokeberg:

Per your request, the following is  my sectional analysis 
of the current draft CS for HB 339.

Section 1. Subsections (a) and (b) are included in 
HB 339 to make clear that this b i l l  is  enacted in order to change 
the rulings of two recent Alaska Supreme Court cases. In both 
cases, the supreme court gave a l it e r a l interpretation of the 
statutes in question. As discussed in  sections 2 and 3, these
interpretations frustrate the state's mission to protect children 
and to place children in permanent homes when remaining with their 
parents is  not possible.

By making clear that it  is the intent of the legislature 
to change these rulings by amending the statutes, the legislature 
w i l l  help avoid later lit ig a t io n  concerning leg is lative  intent. 
Although this purpose section w il l  not be a part of the codified 
laws, it  w il l be printed in Volume 14 of the Alaska Statutes, which
contains temporary and special acts of the leg is lature . In
addition, the ed itoria l notes at the end of the amended statute
w i l l  state the session law in  which this purpose language can be 
found. Therefore, courts w i l l  be able to easily discover the 
leg is lative  intent of th is b i l l .

Section 2. This section amends AS 47.10.010(a)(2)(A) to 
change the ru ling in In re s. A. and D .A ., (Op. no. 4314, 
January 26, 1996). In that case, the supremo court held that the 
phrase "having no parent, guardian, custodian, or relative caring 
or w ill in g  to provide care" in AS 47.10.010(a)(2)(A) meant that 
even i f  the parent was not able to care for the ch ild , the state 
could not seek custody under subsection (A) as long as a parent 
professed a willingness to provide care. In  so holding, the 
supremo court expressly reversed its  previous holdings in  other 
cases, which had interpreted subsection (A) in a way that reads 
meaning into i t ,  J L ^ , that i f  there were no parent, re lative , 
etc ., able to care for the child , the state could assume custody of

PLEASE REPLY TO’
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that child even i f  the parent expressed a desire to care for the 
c h ild . I t  should be noted that the phrase "care or caring" is 
defined in AS 47.10.990(1) as meaning "to provide for the physical, 
emotional, mental, and social needs of the child."

By interpreting this phrase of subsection (A) lit e ra lly , 
the S.A. case affects many cases, since a great majority of child 
custody proceedings f a l l  under this phrase of 
AS 47.10.010(a)(2)(A). Why this phrase is necessary in the overall 
statutory scheme of AS 47.10.010 is best described by Justice 
Eastaugh's dissent on pages 20-22 of the S.A. case, which is 
attached to th is letter for easy reference.

To cure this problem, section 2 makes the phrase 
conjunctive, rather than disjunctive, so that the parent cannot 
defeat jurisd iction by being w illin g  but not able to care for the 
ch ild . Section 2 also changes the wording s lightly  to make clear 
that the 3tate can obtain custody i f  the parent is not able to 
care. Otherwise, under the supreme court's strict interpretation 
of the statute, a parent could defeat jurisdiction by caring for a 
child , but in a way that i3 extremely deficient and harmful to the 
ch ild . The phrase "w illing and able to provide care" makes it  more 
clear that a parent's inab ility  to provide care is the key to state 
involvement.

section 3. Section 3 provides substitute language for 
the o rig ina l HB 339 and is meant to cure some of the problems 
discussed when this b i l l  was f irs t before the House HESS committee, 
By way of background, this section addresses the problems discussed 
in A.M. v. State. 891 P.2d 815 (Alaska 1995) and Hauja.A* -V. .State> 
660 P .2d 436 (Alaska 1983). In those cases, the supreme court 
noted that AS 47.10.080(c)(3) allows termination of parental rights 
only in those cases in which it  can be proven that the child is in 
need of aid "as a result of parental conduct." It  then held that 
incarceration is not conduct, because incarceration is an 
involuntary act. Therefore, although a child can be placed in 
foster care under AS 47.10.010(a)(2)(A) (because incarceration is 
a form of abandonment), the state cannot terminate parental rights 
of that parent when the period of incarceration is lengthy because 
incarceration is not conduct. In both cases the Alaska Supreme 
Court invited the legislature to amend the statute to change this 
result.

This section does just that: i t  allows termination it
the child is  a child in need of aid "as a result of parental 
conduct or incarceration." This is an improvement over the 
o r ig ina l b i l l  because by changing AS 47.10.080(c)(3) d irectly , i t  
eliminates any argument that incarceration is not conduct. Now 
either inadequate parental conduct or incarceration satisfies one 
of the prerequisites to terminating parental rights.
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Clearly, a short period of incarceration should not 
result in a person's parental rights being terminated. The 
question is what period of incarceration would ju s tify  terminating 
parental rights? This would depend on the circumstances of the 
individual case. In order to offer some guidance for the courts to 
determine which cases should result in termination, this section 
focuses on the effect the incarceration has on the ch ild .

Under this amendment, the state must prove that "the 
parental conduct or the period of incarceration is  lik e ly  to 
continue to exist sufficiently, long to seriously damage the parent 
and child relationship or to c a u s e  serious emotional or physical 
harm to the child i f  there is  no termination of parental rights." 
Applying the f irs t  part of this standard, the court would not 
terminate the parental rights of an incarcerated parent who has a 
well-developed relationship with an older ch ild . Conversely, the 
court could terminate parental rights for the same period of 
incarceration when the child is too young to have developed much of 
a relationship before the incarceration began, and the period of 
incarceration would seriously damage that tenuous relationship.

A lternatively, even i f  the parent-child relationship 
remains intact, the court could terminate parental rights i f  the 
conduct or incarceration continues to the point that "serious 
emotional or physical harm" would result i f  parental rights were 
not terminated. Assuming the child is in a safe foster home, i t  is 
hard to imagine serious physical harm occurring i f  parental rights 
were not terminated, unless, for example, the child engages is 
solf-destructive conduct because of the trauma of having no 
permanent home.

With respect to serious emotional harm there is  wide 
support for the likelihood that a child in perpetual "foster care 
drift" w ill suffer extreme emotional harm. For example, i f  a child 
fa ils  to form an emotional bond with a parent figure because i t  is 
shifted from one temporary placement to another, personality 
disorders often result. A less dramatic oxample la that the child 
often feeis unloved and unwanted and tends to think something in 
wrong with him or her i f  there is no permanent parental figure. Or 
the child refuses to accept the authority of the foster parent 
because he or she is not a "real" parent, which could have 
emotionally harmful consequences.

I t  should be noted that by modifying the phrase " like ly  
to continue to exist," this new standard would apply to a l l  
termination cases, not just cases involving an incarcerated parent. 
This should help the court in a l l  cases. For example, assume that 
the state may be able to prove that a parent is  unable to care for 
a child because of chronic alcoholism, but statistics or an expert 
witness for the parent shows that the parent w i l l  eventually 
maintain sobrioty. This modification makes clear that even though 
the insobriety may not continue forever, parental rights should be
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terminated i f  the insobriety continues through enough of the 
ch ild 's  minority to cause serious damage to the parent-child 
relationship or serious emotional or physical harm to the ch ild .

Another change from the original b i l l  ia that there is  no
provision in this section that allows the incarcerated parent to 
prevent termination of parental rights i f  adequate provisions for 
the ch ild 's care were made prior to the Incarceration. This 
provision was not included in this section because it  is 
unnecessary. The state would never get custody of the child in the 
f irs t  placo i f  there were another "parent, guardian, ctistodian, or 
re lative” w illin g  and able to care for the ch ild . 
Sflfl AS 47.10.010(a)(2)(A). It  is only in those situations in which 
there is no other parent, relative or non-relative guardian to care 
for a child that the state can place the child in foster care and 
then, i f  the facts so warrant, seek termination of the incarcerated 
parent's parental rights.

Section 4. Because of the urgent need for this b i l l ,
especially section 2 of the b i l l ,  this b i l l  provides for an 
immediate effective date.

I  hope th is analysis explains the b i l l  to your
satisfaction. Please ca ll me i f  you need additional assistance on 
th is matter.

JAR:pao

Enclo s u r e

cc: Elmer Lindstrom, Special Assistant
Department of Health & Social Services

Kathy Tibbies, Social Services Progiam Officer 
Department of Health & Social Services

Sincerely yours

BRUCE M. BOTELHO 
ATTORNEY GENERAL



subsections (B) through (F) set "clear, spejMjffc standards for

matter^^statutory construction and common sense, ab ility  to care 

^ ^ n d  must be relevant to an inquiry under subsection (A).

which state alternative grounds for finding a child in need of aid . 

The grounds and subsections are independent, but are not 

necessarily discrete because more than one ground may apply in a 

given case.

subsection (A) is aimed. S u b s e c t i o n  (A) is directed at two basic 

problems.* (l) conduct of the child which deprives the child of 

available care ("the child being habitually absent from home," 

i . e . ,  running away, or "refusing to accept available care"); and

(2) want of a person (parent, or guardian, custodian, or relative) 

to provide care to the child ("the child . . . having no parent 

. . . caring or w illin g  to provide care"). Subsection (A) focuses 

on the two situations in which the child is deprived of care, the 

f ir s t  when the ch ild 's acts or omissions prevent dolivcry of care, 

and the second when there is no one to deliver care. Subsection 

(A) thus addresses two different sources of a single fundamental

Alaska Statute 47.10.010(a)(2) contains six subsections

I t  is f irs t  essential to recognize the ev il at which

4314



e v il: a fa ilure of care for the ch ild . i f  the child does not

receive the necessary care, there has been a fa ilu re  of care.

Comparison of subsection (A) with subsections (B) through

(F) confirms the leg is lative  scheme. Although those other 

subsections address what might in it ia l ly  seem to be re lative ly  more 

specific and harmful hazards, the legislature put subsection (A) 

on an equal footing with the other subsections as a basis for 

adjudicating a child in need of aid . We must assume that the 

legislature considered hazards posed by a fa ilu re of care to be 

equivalent to those addressed in subsections (B) through (F). I t  

is not for us to make exp lic it or im plic it value judgments about 

whether a ch.Id deprived of care is  entitled to less protection 

than one placed in imminent danger. The child deprived of care may 

ultimately suffer as much as the child who is a victim of more 

violent but less insidious conditions, and the arrangement of AS 

47.10.010(a)(2) suggests that the legislature recognized th is .

Subsection (A) does not require that the ch ild  be in 

grave danger. Indeed, under some circumstances a runaway child 

might fare better outside the home than in i t .  The subsection 

specifies physical abandonment as an example of a deprivation of 

care sufficient to invojee the subsection, but does not require 

conduct that dramatic for CINA jurisd iction to be appropriate. The 

physical abandonment example does suggest, however, that the 

legislature was concerned about re lative ly serious fa ilu res of 

care, in which the ostensible caregiver has functionally, i f  not 

physically, abandoned the ch ild .

- 2 1 -  4314



Subsection (A) thus contemplates two alternative grounds 

for finding the child to be in need of aid, one attributable to the 

child who runs away or refuses care, and the other attributable to 

persons who should or could care for the child. Common to both 

grounds is the notion that there w il l be a fundamental deprivation 

of care. This notion is  important. Notwithstanding past fa ilures, 

CINA status under subsection (A) is not warranted unless the child 

w i l l  be fundamentally deprived of care in the future. A CINA 

adjudication therefore requires the court to predict as best i t  can 

whether the present fa ilu re  of care is resolved, and whether the 

child w il l henceforth get the necessary care.

I t  necessarily follows that subsection (A) deals with the 

delivery and the deprivation of care. That conclusion is 

irreconcilable with this court's reading of subsection (A), because 

th is court appears to think that willinctness to provide care can 

substitute for delivery of care. Opinion at 11. To the contrary, 

subsection (A) is concerned with performance, not intentions.

The legislature provided a definition of "care" and 

"caring" to be applied in disputes under AS 47.10.010(a)(2)(A): 

'"care' or 'caring' under AS 47.10.010(a)(2)(A) . . . means to 

provide for the physical, emotional, mental, and social needs of 

the child ." AS 47.10.990(1). We must apply this definition here. 

The court's contention —  that AS 47.10.010(a)(2)(A) merely 

requires that an e lig ib le  person be w illin g  to care for the child 

regardless of a b ility  to provide care successfully —  ignores both 

the express words of th is defin ition , and its implications.

- 2 2 - 4314
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V o t i c e ;  T h i s  o p i n i o n  l a  s u b j e c t  to co r r ec t io n b e f o r e  p u b l i c a t i o n  

i n  t h e  P a c i f i c  R e p o r t e r . R e a d e r s  are  r e q u e s t e d  t o  b r i n g  errors  to 

t h e  a t t e n t i o n  o f  t h e  C l e r k  o f  t h e  A p p e l l a t e  C o u r t s ,  3 0 3  K S t r e e t ,  

A n c h o r a g e ,  A l a s k a  9 9 5 0 1 ,  p h o n e  ( 9 0 7 )  2 6 4 - 0 6 0 7 ,  f a x  ( 9 0 7 )  2 7 6 - 5 6 0 8 .

THE SUPREME COURT OF THE STATE OF ALASKA

IN THE MATTER OF: 

S.A.

D.A.

DOB: 8/4/89

DOB: 7/18/90

Minors under the Age of 
Eighteen (18) Years.

Supreme Court No. S-6619

Superior Court No. 
4FA-91-100 CP

O P I N I O N

[No. 4314 - January 26, 1996)

N.A. ,

Appellant,

v.

STATE OF ALASKA,

Appellee.

Appeal from the Superior Court of the State of 
Alaska, Fourth Jud ic ia l D is tric t , Fairbanks, 

Jay Hodges, Judge.

Appearances: Robert S. Noreen, Michelle
McComb, Law Offices of Robert S. Noreen, 
Fairbanks, fo r Appellant. Karla Taylor-Welch, 
Assistant Attorney General, Fairbanks, Bruce 
M. Botelho, Attorney General, Juneau, for 
Appellee.

Before: Moore, Chief Justice, Rabinowitz,
Matthews, Compton and Eastaugh, Justices.

MATTHEWS, Justice.
EASTAUGH, Justice, with whom COMPTON, Justice, 
jo in s , concurring in  part and dissenting in 
part.



N.A. appeals the termination of her parental rights over 

S.A. and D.A. N.A. o r ig in a lly  lost custody of S.A. and D.A. 

because she was unable to take care of them due to alcohol abuse. 

N.A. la ter entered alcohol rehab ilita t ion  and has been sober for 

two years. Nevertheless, the superior court terminated her 

parental r igh ts .

This case requires us to resolve a conflict in our p rio r 

decisions concerning the interpretation of AS 47.10.010(a)(2), the 

statute which governs when a ch ild  may be adjudicated to be a ch ild  

in  need of aid (CINA) . We must determine which subsections of AS 

47.10.010(a)(2) permit a CINA adjudication based on a parent's or 

caregiver's in a b il it y  to care for a ch ild .

1. FACTS AND PROCEEDINGS

N.A. is  the mother of two boys, S.A., born August 4, 

1989, and D .A ., born July 18, 1990. The father of both children 

is  R.S. S.A. and D.A. are developmentally delayed. Their most 

s ign if ic an t delays are in  the area of speech. Until 1992, N.A. 

abused alcohol. At tiroes, her alcohol abuse made her incapable of 

taking care of her ch ildren .

The State f i le d  a petition for temporary custody of S.A. 

and. D.A. in  June 1991. The superior court granted the pe tit io n , 

adjudicated the boys CINA, and committed them to the custody of the 

Department of Health and Social Services (DHSS). Custody was given 

to the State because N.A. was unable to take care of the boys at 

times because of in tox ication , and R.S. was in  sexual abuse
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treatment which prohibited him from having unsupervised contact 

with ch ildren . S.A. and D.A. were eventually placed with foster 

parents.

In  November 1992, N .A ., again pregnant by R .S ., entered 

the Dena A. Coy Center for Pregnant Women. N.A. stayed at Dena A. 

Coy u n t i l June 1993. She received alcohol re hab ilita t io n , 

parenting tra in in g , and other services there. N.A. stopped using 

alcohol near the time she entered Dena A. Coy, and had been sober 

fo r two years at the time of t r ia l .

Sh.A., a female, was born to N.A. at Dena A. Coy in  May 

1993. N.A. has had continuous custody over Sh.A. Social workers 

who worked with N.A. te s t if ie d  that N.A. is  a good parent to Sh.A ., 

and the State admits that N.A. is  able to meet Sh.A.'s needs.

After leaving Dena A. Coy, N.A. u t ilized  numerous, 

extensive services to help her maintain sobriety and improve her 

parenting s k i l ls .  She attended Alcoholics Anonymous meetings and 

received other services to prevent a relapse into alcohol abuse. 

She regu larly  worked with several counselors on her parenting.

Despite N .A .'s  progress, the State f i le d  a pe tition  for 

termination of her parental rights over S.A. and D.A. in  September 

1993, contending that "[t]he boys' needs are great and they need 

h igh ly  s k ille d  parents to raise them in  a healthy manner to the ir 

potential" and that N.A. 's "gains . . . are not su ffic ien t to

parent the boys." The t r ia l  took place in  August 1994. R.S. 

relinquished h is  parental rights at the beginning of the t r ia l .
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N.A. and R.S. were no longer in  a romantic relationship at the time 

of t r ia l .

At t r ia l ,  the State presented three types of evidence in

order to make a case that S.A. and D.A. would suffer harm in  N .A .'s

care. F irs t , the State introduced testimony that the boys' 

progress in  overcoming the ir developmental delays would lessen

under N.A. 's care because N.A. is  not able to provide the boys with

"structure and consistency." Second, there was evidence that N.A. 

sometimes d isc ip lines the boys by ye llin g  at them. Third, 

witnesses for the State testified  that they were concerned that 

S.A. or D.A. could suffer physical in jury as a result of 

encountering an environmental hazard in  N.A.'s care. The superior 

court terminated N .A .'s  parental rights over S.A. and D.A.

II. S T A N D A R D  O F  R E V I E W

Under AS 47.10.080(c) (3), a superior court may terminate 

parental rights only "upon a showing in  the adjudication by clear 

and convincing evidence that there is  a child in need of aid under 

AS 47.10.010(a)(2) as a result of parental conduct and upon a 

showing in  the d isposition by clear and convincing evidence that 

the parental conduct is  lik e ly  to continue." The superior court 

found by clear and convincing evidence that S.A. and D.A. are 

children in  need of aid under AS 47.10.010(a)(2)(A) and (C) as a 

resu lt of conduct by N.A. which is lik e ly  to continue. N.A. argues 

that the superior court erred in making this find ing .
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In a CINA case, we w i l l  overturn the superior court's 

find ings of facts i f  they are c learly erroneous. We w i l l  declare 

a t r ia l  court's find ings to be c learly erroneous i f  a review of the 

entire record leaves us with a de fin ite  and firm  conviction that 

a mistake has been made. See In re T.W .R.. 887 P .2d 941, 944

(Alaska 1994); K.N. v. State. 856 P .2d 468, 475 (Alaska 1993).

Determinations of law are reviewed de novo. E .g . . Lanqdon v.

Champion. 745 P .2d 1371, 1372 n.2 (Alaska 1987).

I I I .  IMMINENT AND SUBSTANTIAL RISK OF SUBSTANTIAL PHYSICAL HARM

We w i l l  consider whether the superior court c lea rly  erred

by adjudicating S.A. and D.A. CINA under AS 47.10.010(a)(2)(C)

(subsection (C)) before discussing AS 47.10.010(a)(2)(A)

(subsection (A )). A ch ild  can be declared CINA under subsection

(C) upon a showing of

the ch ild  having suffered substantial physical 
harm or i f  there is  an imminent and substan­
t ia l  r is k  that the ch ild  w i l l  suffer such harm
as a resu lt of the actions done by or condi­
tions created by the ch ild 's  parent, guardian, 
or custodian or the fa ilu re  of the parent, 
guardian, or custodian adequately to supervise 
the c h ild [ .]

(Emphasis added.) A careful and thorough review of the entire 

record leaves us with a defin ite  and firm conviction that the 

record cannot support a find ing that S.A. and D.A. have suffered 

substantial physical harm as a resu lt of parental conduct which is  

lik e ly  to continue or that there is  an imminent and substantial 

r is k  that they w i l l  suffer such harm due to conduct by N.A. which 

is  l ik e ly  to continue.
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The evidence presented by the State that N.A. is  unable 

to provide her sons with suffic ient "structure and consistency" 

cannct support a CINA adjudication under subsection (C). The only 

consequence that the State’s witnesses predicted would flow from 

a fa ilu re  to give S.A. and D.A. the necessary "structure and 

consistency" was that the boys would not "meet the ir potential" or 

make the kinds of gains in overcoming the ir developmental delays 

which they would make otherwise. I f  S.A. and D.A. would indeed 

suffer th is  type of harm under N .A .'s care, the harm would be 

gradual and not imminent, and i t  would not be substantial physical 

harm. The State's witnesses d id not identify  any concrete physical 

harms that the boys would suffer as a resu lt of not being supplied 

w ith enough "structure and consistency."

Likewise, the testimony that N.A. sometimes d isc ip lines 

S.A. and D.A. by y e llin g  at them cannot ju s t ify  a CINA adjudication 

under subsection (C) . According to the State's witnesses, th is  

manner of d is c ip lin in g  the boys could cause them to suffer a loss 

of self-esteem. The poss ib ility  of a gradual loss of self-esteem 

does not amount to an imminent risk  of substantial physical harm.1

1 The record does not contain evidence that N.A. 's y e llin g  
amounts to severe emotional abuse of the sort that could support 
a CINA adjudication under AS 47.10.010(a)(2)(B), which permits a 
CINA find ing  as a resu lt of

the ch ild  being in  need of medical treatment 
to cure, a lle v ia te , or prevent substantial 
physical harm, or in  need of treatment for 
mental harm as evidenced by fa ilu re  to thrive , 
severe anxiety, depression, withdrawal, or 
untoward aggressive behavior or h o s t ility  
toward others. and the c h ild 's  parent,

(continued.. . )
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F in a lly , some of the State's witnesses had concerns about 

the physical safety of S.A. and D.A. in  N .A .'s care, as the boys 

are very active and may enter dangerous places in the ir environment 

i f  not watched. But the State introduced no evidence that N.A. was 

so unaware of potentia l dangers that i t  was lik e ly  that S.A. or 

D.A. would be seriously in jured as a result of encountering an 

environmental hazard in  her care. The State's witnesses d id not 

te s t ify  that the boys were ever in  any immediate danger under 

N .A .'s  care; in  fact, there was testimony that N.A. removed her 

sons from poten tia lly  dangerous situations. The State only 

presented testimony that N .A .'s  awareness of possible dangers was 

not as great as that of the social workers observing her, and that 

N.A. was not able to keep her attention focused on S .A ., D .A ., and 

Sh.A. a l l  of the tim e .2 The record in this case thus cannot

1( . . .continued)
guardian, or custodian has knowingly fa ile d  to 
provide the treatment.

(Emphasis added.)

2 Three of the State's witnesses testified  about possible 
safety risks to the boys with N.A. DHSS social worker Paula 
Bettano Everts stated that she had safety concerns for the boys, 
as "the boys are very easy victims because they can't ta lk ,"  and 
"the boys' behavior is  very unpredictable." Everts expounded that 
the boys run around a lo t  and could encounter a physical danger in  
th e ir  environment because N.A. is  unable to focus her attention on 
them a l l  of the. time.

Connie Kind, a fam ily consultant who worked with N.A. on 
parenting s k i l ls ,  stated that "there . . . could be some safety 
issues" i f  S.A. and D.A. were placed with N.A. Kind explained that 
at times she feared that the boys would »nter places that were not 
safe . But Kind also stated that she never saw the boys in  "any 
immediate danger" while under N .A .'s care, and acknowledged that 
she never saw N.A. "expose her sons to anything that would put them

(continued.. . )
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s u p p o r t  a  f i n d i n g  t h a t  S . A .  a n d  D . A .  w o u l d  f a c e  a n  i m m i n e n t  a n d  

s u b s t a n t i a l  r i s k  o f  s u b s t a n t i a l  p h y s i c a l  h a r m  a s  a  r e s u l t  o f  t h e  

p o s s i b i l i t y  o f  e n c o u n t e r i n g  a  p h y s i c a l  h a z a r d  i n  N . A . ' s  c a r e ,  a n d  

t h e  s u p e r i o r  c o u r t ' s  C I N A  a d j u d i c a t i o n  u n d e r  s u b s e c t i o n  ( C )  i s  

r e v e r s e d . 3

I V .  A B I L I T Y  TO C A R E

S i n c e  t h e  s u p e r i o r  c o u r t ' s  C I N A  a d j u d i c a t i o n  c a n n o t  b e  

u p h e l d  u n d e r  s u b s e c t i o n  ( C ) , w e  m u s t  d e t e r m i n e  w h e t h e r  i t  c a n  b e

2 ( . . . c o n t i n u e d )
i n  p h y s i c a l  d a n g e r  w h i l e  s h e  w a s  w i t h  t h e m . "  K i n d  e l a b o r a t e d  t h a t  
h e r  o w n  a w a r e n e s s  o f  p o t e n t i a l  s a f e t y  r i s k s  w a s  g r e a t e r  t h a n  N . A . ' s  
a n d  t h a t  K i n d  " w a s  q u i c k e r  t o  r e a c t  t h a n  [ N . A . ]  w a s  s o m e t i m e s  t o  
[ p o t e n t i a l )  d a n g e r s . "

L i l . ' i a n  C o l e m a n ,  a  c o u n s e l o r  w h o  w o r k e d  w i t h  N . A . ,  
t e s t i f i e d  t h a t  S . A .  a n d  D . A .  r e q u i r e  c o n s t a n t  s u p e r v i s i o n  a n d  a t  
t i m e s  e n g a g e  i n  b e h a v i o r  t h a t  r a i s e s  c o n c e r n s  a b o u t  t h e i r  s a f e t y .  
C o l e m a n  a l s o  t e s t i f i e d ,  h o w e v e r ,  t h a t  N . A .  r e m o v e d  t h e  b o y s  f r o m  
d a n g e r  w h e n  t h e y  e n g a g e d  i n  r i s k y  b e h a v i o r ,  a n d  t h a t  s h e  n e v e r  s a w  
N . A .  d o  a n y t h i n g  t o  e n d a n g e r  S . A .  a n d  D . A .  W h e n  a s k e d  w h e t h e r  t h e  
b o y s  w o u l d  b e  a t  r i s k  i f  p l a c e d  i n  N . A . ' s  c a r e ,  C o l e m a n  r e s p o n d e d ,  
" I  d o n ' t  k n o w . "

I n  a d d i t i o n ,  C a r o l y n  C y r ,  a  t h e r a p i s t  a t  D e n a  A .  C o y ,  
t e s t i f i e d  t h a t  N . A .  n e v e r  d i d  a n y t h i n g  t o  j e o p a r d i z e  t h e  s a f e t y  o f  
h e r  s o n s  d u r i n g  v i s i t s .  R u t h  E v a n s ,  o n e  o f  N . A ' s  c o u n s e l o r s ,  
s t a t e d  t h a t  t h e  b o y s  w o u l d  b e  s a f e  w i t h  N . A .  N . A .  h e r s e l f  
t e s t i f i e d  t h a t  s u p e r v i s i n g  S . A .  a n d  D . A .  r e q u i r e d  p r e v e n t i n g  t h e m  
f r o m  " g e t t i n g  i n t o  s t u f f  . .  .  l i k e  t h e  m e d i c i n e  c a b i n e t ,  a n d
r u n n i n g  o u t  t o  t h e  s t r e e t ,  a n d  . . . p l a y [ i n g ]  w i t h  a n y t h i n g  t h a t ' s  
d a n g e r o u s ,  l i k e  t o o l s ,  k n i v e s . "

3 N . A . ' s  p a s t  a l c o h o l  a b u s e  a l s o  c a n n o t  s u p p o r t  t h e  
s u p e r i o r  c o u r t ' s  f i n d i n g  t h a t  S .  A .  a n d  D . A .  a r e  C I N A  u n d e r  
s u b s e c t i o n  ( C )  a s  a  r e s u l t  o f  c o n d u c t  b y  N . A .  w h i c h  i s  l i k e l y  t o  
c o n t i n u e .  N . A .  n o  l o n g e r  u s e s  a l c o h o l .  C f . I n  r e  R . K . . 8 5 1  P . 2 d  
6 2 ,  6 6 - 6 7  ( A l a s k a  1 9 9 3 )  ( r e v e r s i n g  s u p e r i o r  c o u r t ' s  t e r m i n a t i o n  o f  
p a r e n t a l  r i g h t s  w h e r e  f a t h e r  h a d  o n c e  n e g l e c t e d  h i s  c h i l d r e n ,  
a p p a r e n t l y  b e c a u s e  o f  a l c o h o l  o r  d r u g  u s e ,  b u t  c l a i m e d  t o  n o  l o n g e r  
b e  u s i n g  a l c o h o l  o r  d r u g s ;  e x p l a i n i n g  t h a t  f a t h e r ' s  s u b s t a n c e  u s e  
c o u l d  b e  m o n i t o r e d ) .
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j u s t i f i e d  u n d e r  s u b s e c t i o n  ( A )  . S u b s e c t i o n  ( A )  p e r m i t s  a  c h i l d  t o

b e  d e c l a r e d  C I N A  a s  a  r e s u l t  o f

t h e  c h i l d  b e i n g  h a b i t u a l l y  a b s e n t  f r o m  h o m e  o r  
r e f u s i n g  t c  a c c e p t  a v a i l a b l e  c a r e ,  o r  h a v i n g  
n o  p a r e n t ,  g u r r d i a n ,  c u s t o d i a n ,  o r  r e l a t i v e  
c a r i n g  o r  w i l l i n g  t o  p r o v i d e  c a r e , i n c l u d i n g  
p h y s i c a l  a b a n d o n m e n t  b y

( i )  b o t h  p a r e n t s
( i i )  t h e  s u r v i v i n g  p a r e n t ,  o r
( i i i )  o n e  p a r e n t  i f  t h e  o t h e r  p a r e n t ' s  

r i g h t s  a n d  r e s p o n s i b i l i t i e s  h a v e  b e e n  
t e r m i n a t e d  u n d e r  AS 2 5 . 2 3 . 1 8 0 ( c )  o r  A S
4 7 . 1 0 . 0 8 0  o r  v o l u n t a r i l y  r e l i n q u i s h e d [ . ]

( E m p h a s i s  a d d e d . )  T h e  s u p e r i o r  c o u r t ' s  d e c i s i o n  t h a t  S . A .  a n d  D . A .

a r e  C I N A  u n d e r  s u b s e c t i o n  ( A )  a s  a  r e s u l t  o f  p a r e n t a l  c o n d u c t  w h i c h

i s  l i k e l y  t o  c o n t i n u e  i s  b a s e d  o n  a  f i n d i n g  t h a t  N . A .  c a n n o t

p r o v i d e  t h e  c a r e  r e q u i r e d  b y  t h e  b o y s  a n d  c a n n o t  m e e t  t h e i r  n e e d s . 4

T h i s  f i n d i n g  r a i s e s  t h e  i s s u e  o f  w h e t h e r  a  p a r e n t ' s  i n a b i l i t y  t o

c a r e  f o r  a  c h i l d  c a n  s u p p o r t  a  C I N A  d e c l a r a t i o n  u n d e r  s u b s e c t i o n

( A )  i f  t h e  p a r e n t  i s  w i l l i n g  t o  c a r e  f o r  t h e  c h i l d .

O u r  p r i o r  d e c i s i o n s  c o n f l i c t  i n  t h e i r  r e s o l u t i o n  o f  t h i s

i s s u e .  I n  I n  r e  J . L . F .  . 8 2 8  P . 2 d  1 6 6 ,  1 7 0  ( A l a s k a  1 9 S 2 )  , w e

s t a t e d ,  w i t h o u t  a n a l y s i s :  " W h i l e  a  f i n d i n g  o f  i n a b i l i t y  t o  c a r e

T h e  s u p e r i o r  c o u r t  s t a t e d  i n  i t s  w r i t t e n  d e c i s i o n :

T h e  e v i d e n c e  d e m o n s t r a t e s  c l e a r l y  a n d  
c o n v i n c i n g l y ,  h o w e v e r ,  t h a t  [ N . A . )  i s  n o t  a b l e  
t o  u n d e r s t a n d  a n d  m e e t  t h e  c h i l d r e n ' s  
s i g n i f i c a n t  n e e d s  f o r  s t r u c t u r e ,  s t a b i l i t y ,  
c o n s i s t e n c y  a n d  n u r t u r i n g .

T h e  c o u r t  f i n d s  b y  c l e a r  a n d  c o n v i n c i n g  
e v i d e n c e  t h a t  t h e  p a r e n t a l  c o n d u c t  w h i c h  
c a u s e d  t h e  c h i l d r e n  n a m e d  a b o v e  t o  b e  c h i l d r e n  
i n  n e e d  o f  a i d  i s  l i k e l y  t o  c o n t i n u e  i f  
( N . A . ) ' s  p a r e n t a l  r i g h t s  a r e  n o t  t e r m i n a t e d .  
( N . A . )  h a s  n e v e r  d e m o n s t r a t e d  a n  u n d e r s t a n d i n g  
o f  o r  a b i l i t y  t o  m e e t  h e r  c h i l d r e n ' s  n e e d s .
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w o u l d  b e  g r o u n d s  f o r  j u r i s d i c t i o n  u n d e r  s u b s e c t i o n  ( 2 ) ( A ) , t h a t  

f i n d i n g  m u s t  a l s o  e x t e n d  t o  a n y  r e l a t i v e s  w h o  a r e  i n  f a c t  c a r i n g  

f o r  o r  w i l l i n g  t o  a s s u m e  c a r e . "  We  c a u t i o n e d ,  h o w e v e r ,  t h a t  

" a d j u d i c a t i o n  u n d e r  s u b s e c t i o n  ( 2 ) ( A )  n o r m a l l y  w o u l d  a r i s e  u n d e r  

a b a n d o n m e n t . "  I d . a t  1 7 0  n . 9 .  I n  A . M .  v .  S t a t e , 8 9 1  P . 2 d  8 1 5 ,  8 2 4

( A l a s k a  1 9 9 5 ) ,  a n d  I n  r e  T . W . R . . 8 8 7  P . 2 d  9 4 1 ,  9 4 5  ( A l a s k a  1 9 9 4 ) ,

w e  i n t e r p r e t e d  J . L . F . . a g a i n  w i t h o u t  a n a l y s i s ,  a s  m e a n i n g  t h a t  a  

C I N A  a d j u d i c a t i o n  u n d e r  s u b s e c t i o n  ( A )  m a y  b e  p r e d i c a t e d  o n  a  

p a r e n t ' s  l a c k  o f  a b i l i t y  t o  c a r e  f o r  a  c h i l d .

B u t  i n  F . T .  v .  S t a t e . 8 6 2  P . 2 d  8 5 7 ,  8 6 1  ( A l a s k a  1 9 9 3 ) ,

w e  r e j e c t e d  a n  a r g u m e n t  t h a t  i n a b i l i t y  t o  c a r e  c o u l d  s u p p o r t  a  

f i n d i n g  t h a t  a  c h i l d  i s  C I N A  u n d e r  s u b s e c t i o n  ( A ) . We s t a t e d ,  " A S  

4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  w o u l d  s u p p o r t  a  C I N A  a d j u d i c a t i o n  o n l y  i f  [ t h e  

c h i l d ]  h a d  n o  p a r e n t ,  g u a r d i a n ,  c u s t o d i a n ,  o r  r e l a t i v e  c a r i n g  o r  

w i l l i n g  t o  p r o v i d e  c a r e .  S p e c i f i c a l l y ,  t h e  p a r t i e s '  d i s p u t e  

w h e t h e r  [ t h e  p a r e n t ]  w a s  w i l l i n g  t o  p r o v i d e  c a r e . "  I d .  T h e  S t a t e  

a r g u e d  " t h a t  [ t h e  p a r e n t ]  c o u l d  n o t  h a v e  b e e n  w i l l i n g  t o  p r o v i d e  

c a r e  b e c a u s e  h e  w a s  u n a b l e  t o  m e e t  [ t h e  c h i l d ' s ]  n e e d s . "  I d .  We 

r e b u f f e d  t h i s  a r g u m e n t  a n d  t h e  S t a t e ' s  " c o n c l u s i o n  t h a t  i f  a  c h i l d  

h a s  n e e d s  a  p a r e n t  c a n n o t  m e e t ,  t h e n  t h e  p a r e n t  c a n n o t  b e  ' w i l l i n g  

t o  p r o v i d e  c a r e '  f o r  t h a t  c h i l d . "  I d .  We e x p l a i n e d  t h a t  " t h e  

S t a t e ' s  c o n f l a t i o n  o f  w i l l i n g n e s s  t o  c a r e  a n d  a b i l i t y  t o  s a t i s f y  

n e e d s  l e a d s  t o  a b s u r d  c o n c l u s i o n s . "  I d .

We n o w  d e t e r m i n e  t h a t  t h e  a p p r o a c h  t a k e n  i n  F . T .  i s  t h e  

c o r r e c t  o n e ,  a n d  w e  h o l d  t h a t  a  p a r e n t ' s  o r  c a r e g i v e r ' s  i n a b i l i t y  

t o  c a r e  f o r  a  c h i l d  c a n n o t  s u p p o r t  a  C I N A  a d j u d i c a t i o n  u n d e r
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s u b s e c t i o n  ( A )  i f  t h e  p a r e n t  o r  c a r e g i v e r  i s  w i l l i n g  t o  c a r e  f o r  

t h e  c h i l d .  O u r  c o n c l u s i o n  i s  b a s e d  o n  t h e  p l a i n  l a n g u a g e  o f  

s u b s e c t i o n  ( A )  a n d  a  c a r e f u l  e x a m i n a t i o n  o f  t h e  s t r u c t u r e  a n d

p u r p o s e s  o f  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  a s  a  w h o l e .

T h e  c l e a r  l a n g u a g e  o f  s u b s e c t i o n  ( A )  c o v e r s  o n l y  

w i l l i n g n e s s  t o  c a r e ,  n o t  a b i l i t y  t o  c a r e .  S u b s e c t i o n  ( A )  a l l o w s  

a  C I N A  a d j u d i c a t i o n  i f  t h e r e  i s  n o  " p a r e n t  .  .  . c a r i n g  o £  w i l l i n g  

t o  p r o v i d e  c a r e . "  ( E m p h a s i s  a d d e d . )  S u b s e c t i o n  ( A )  d o e s  n o t  s t a t e  

" h a v i n g  n o  p a r e n t  .  .  .  c a r i n g  a n d  w i l l i n g  t o  p r o v i d e  c a r e . "

T h e  S t a t e  h a s  a r g u e d  t h a t  s u b s e c t i o n  ( A )  c o v e r s  a b i l i t y

t o  c a r e  b e c a u s e  A S  4 7 . 1 0 . 9 9 0 ( 1 )  s t a t e s ,  " ' c a r e 1 o r  ' c a r i n g '  u n d e r  

A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  . . .  m e a n s  t o  p r o v i d e  f o r  t h e  p h y s i c a l ,

e m o t i o n a l ,  m e n t a l ,  a n d  s o c i a l  n e e d s  o f  t h e  c h i l d . "  S e e  F . T . . 8 6 2  

P . 2 d  a t  8 6 1  & n . 5 ;  J . L . F . . 8 2 8  P . 2 d  a t  1 6 9 .  H o w e v e r ,  p l u g g i n g  t h e  

d e f i n i t i o n  i n  A S  4 7 . 1 0 . 9 9 0 ( 1 )  i n t o  s u b s e c t i o n  ( A )  r e s u l t s  i n  t h e  

f o l l o w i n g :  " h a v i n g  n o  p a r e n t  . . .  p r o v i d i n g  f o r  t h e  p h y s i c a l ,

e m o t i o n a l ,  m e n t a l ,  a n d  s o c i a l  n e e d s  o f  t h e  c h i l d  o r  w i l l i n g  t o  

p r o v i d e  f o r  t h e  p h y s i c a l ,  e m o t i o n a l ,  m e n t a l ,  a n d  s o c i a l  n e e d s  o f  

t h e  c h i l d . "  T h e  s t a t u t e  s t i l l  w o u l d  n o t  r e q u i r e  a b i l i t y  t o  c a r e  

—  w i l l i n g n e s s  i s  e n o u g h .

A n  a n a l y s i s  o f  t h e  s t r u c t u r e  a n d  p u r p o s e s  o f  t h e  e n t i r e t y

o f  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  s h o w s  t h a t  w h i l e  a b i l i t y  t o  c a r e  i s  r e l e v a n t

u n d e r  s u b s e c t i o n s  ( B )  t h r o u g h  ( F )  o f  t h e  s t a t u t e ,  i t  i s  n o t

r e l e v a n t  u n d e r  s u b s e c t i o n  ( A )  , f o r  t h r e e  m a i n  r e a s o n s .  F i r s t ,  t h e

S t a t e ' s  i n t e r p r e t a t i o n  o f  s u b s e c t i o n  ( A )  w o u l d  p e r m i t  C I N A

a d j u d i c a t i o n s  b a s e d  o n  p a r e n t i n g  d e f i c i e n c i e s  m u c h  l e s s  s e v e r e  t h a n
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t h o s e  c o v e r e d  u n d e r  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( B ) - ( F ) . S e c o n d ,  u n l i k e

s u b s e c t i o n  ( A ) ,  s u b s e c t i o n s  ( B )  t h r o u g h  ( F )  s e t  c l e a r ,  s p e c i f i c  

s t a n d a r d s  f o r  a d j u d i c a t i n g  a  c h i l d  C I N A  b a s e d  o n  a  p a r e n t ' s  

i n a b i l i t y  t o  c a r e .  T h i r d ,  p e r m i t t i n g  a b i l i t y  t o  c a r e  t o  b e  

c o n s i d e r e d  u n d e r  s u b s e c t i o n  ( A )  w o u l d  m a k e  s u b s e c t i o n s  ( B )  t h r o u g h  

( F )  v i r t u a l l y  s u p e r f l u o u s .

T h e  f u l l  t e x t  o f  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  s t a t e s :

( a )  P r o c e e d i n g s  r e l a t i n g  t o  a  m i n o r  u n d e r  
1 8  y e a r s  o f  a g e  r e s i d i n g  o r  f o u n d  i n  t h e  s t a t e  
a r e  g o v e r n e d  b y  t h i s  c h a p t e r ,  e x c e p t  a s  
o t h e r w i s e  p r o v i d e d  i n  t h i s  c h a p t e r ,  w h e n  t h e  
c o u r t  f i n d s  t h e  m i n o r• • • •

( 2 )  t o  b e  a  c h i l d  i n  n e e d  o f  a i d  a s  a  
r e s u l t  o f

( A )  t h e  c h i l d  b e i n g  h a b i t u a l l y  a b s e n t  f r o m  
h o m e  o r  r e f u s i n g  t o  a c c e p t  a v a i l a b l e  c a r e ,  o r  
h a v i n g  n o  p a r e n t ,  g u a r d i a n ,  c u s t o d i a n ,  o r  
r e l a t i v e  c a r i n g  o r  w i l l i n g  t o  p r o v i d e  c a r e ,  
i n c l u d i n g  p h y s i c a l  a b a n d o n m e n t  b y

( i )  b o t h  p a r e n t s
( i i )  t h e  s u r v i v i n g  p a r e n t ,  o r
( i i i )  o n e  p a r e n t  i f  t h e  o t h e r  p a r e n t ' s  

r i g h t s  a n d  r e s p o n s i b i l i t i e s  h a v e  b e e n  
t e r m i n a t e d  u n d e r  A S  2 5 . 2 3 . 1 8 0 ( c )  o r  A S
4 7 . 1 0 . 0 8 0  o r  v o l u n t a r i l y  r e l i n q u i s h e d ;

( B )  t h e  c h i l d  b e i n g  i n  n e e d  o f  m e d i c a l  
t r e a t m e n t  t o  c u r e ,  a l l e v i a t e ,  o r  p r e v e n t  
s u b s t a n t i a l  p h y s i c a l  h a r m ,  o r  i n  n e e d  o f  
t r e a t m e n t  f o r  m e n t a l  h a r m  a s  e v i d e n c e d  b y  
f a i l u r e  t o  t h r i v e ,  s e v e r e  a n x i e t y ,  d e p r e s s i o n ,  
w i t h d r a w a l ,  o r  u n t o w a r d  a g g r e s s i v e  b e h a v i o r  o r  
h o s t i l i t y  t o w a r d  o t h e r s , ,  a n d  t h e  c h i l d ' s  
p a r e n t ,  g u a r d i a n ,  o r  c u s t o d i a n  h a s  k n o w i n g l y  
f a i l e d  t o  p r o v i d e  t h e  t r e a t m e n t ;

( C )  t h e  c h i l d  h a v i n g  s u f f e r e d  s u b s t a n t i a l  
p h y s i c a l  h a r m  o r  i f  t h e r e  i s  a n  i m m i n e n t  a n d  
s u b s t a n t i a l  r i s k  t h a t  t h e  c h i l d  w i l l  s u f f e r  
s u c h  h a r m  a s  a  r e s u l t  o f  t h e  a c t i o n s  d o n e  b y  o r  
c o n d i t i o n s  c r e a t e d  b y  t h e  c h i l d ' s  p a r e n t ,  
g u a r d i a n ,  o r  c u s t o d i a n  o r  t h e  f a i l u r e  o f  t h e  
p a r e n t ,  g u a r d i a n ,  o r  c u s t o d i a n  a d e q u a t e l y  t o  
s u p e r v i s e  t h e  c h i l d ;

( D )  t h e  c h i l d  h a v i n g  b e e n ,  o r  b e i n g  i n  
i m m i n e n t  a n d  s u b s t a n t i a l  d a n g e r  o f  b e i n g ,
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s e x u a l l y  a b u s e d  e i t h e r  b y  t . h e  c h i l d ' s  p a r e n t ,  
g u a r d i a n ,  o r  c u s t o d i a n ,  o r  a s  a  r e s u l t  o f  
c o n d i t i o n s  c r e a t e d  b y  t h e  c h i l d ' s  p a r e n t ,  
g u a r d i a n ,  o r  c u s t o d i a n ,  o r  b y  t h e  f a i l u r e  o f  
t h e  p a r e n t ,  g u a r d i a n ,  o r  c u s t o d i a n  a d e q u a t e l y  
t o  s u p e r v i s e  t h e  c h i l d ;

( E )  t h e  c h i l d  c o m m i t t i n g  d e l i n q u e n t  a c t s  
a s  a  r e s u l t  o f  p r e s s u r e ,  g u i d a n c e ,  o r  a p p r o v a l  
f r o m  t h e  c h i l d ' s  p a r e n t s ,  g u a r d i a n ,  o r  
c u s t o d i a n ;

( F )  t h e  c h i l d  h a v i n g  s u f f e r e d  s u b s t a n t i a l  
p h y s i c a l  a b u s e  o r  n e g l e '  t  a s  a  r e s u l t  o f  
c o n d i t i o n s  c r e a t e d  b y  t h e  c h i l d ' s  p a r e n t ,  
g u a r d i a n ,  o r  c u s t o d i a n .

U n d e r  s u b s e c t i o n s  ( B )  t h r o u g h  ( F ) , o n l y  s e r i o u s  f o r m s  o f  

p a r e n t a l  m i s c o n d u c t  c a n  s u p p o r t  a  C I N A  a d j u d i c a t i o n .  S u b s e c t i o n  

( B )  d e a l s  w i t h  f a i l u r e  t o  p r o v i d e  n e e d e d  m e d i c a l  t r e a t m e n t .  

S u b s e c t i o n  ( C )  c o n c e r n s  " s u b s t a n t i a l  p h y s i c a l  h a r m "  c a u s e d  b y

p a r e n t a l  c o n d u c t .  S u b s e c t i o n  ( D )  a d d r e s s e s  s e x u a l  a b u s e .  

S u b s e c t i o n  ( E )  i s  a b o u t  p a r e n t a l  e n c o u r a g e m e n t  o f  c r i m i n a l  c o n d u c t .  

A n d  s u b s e c t i o n  ( F )  s p e a k s  o f  " s u b s t a n t i a l  p h y s i c a l  a b u s e  o r  

n e g l e c t . "  T h e  l e g i s l a t u r e  t h u s  i n t e n d e d  f o r  t h e  S t a t e  t o  b e  a b l e

t o  a s s u m e  c u s t o d y  o f  m i n o r s  o n l y  t o  r e m e d y  s e v e r e  p a r e n t i n g

d e f i c i e n c i e s  a n d  p r e v e n t  s i g n i f i c a n t  h a r m  t o  c h i l d r e n .

B u t  t h e  S t a t e ' s  r e a d i n g  o f  s u b s e c t i o n  ( A )  w o u l d  g i v e  t h e
-.V-

S t a t e  t h e  p o w e r  t o  a s s u m e  c u s t o d y  o v e r  c h i l d r e n  f o r  m u c h  l e s s  

s e r i o u s  t y p e s  o f  p a r e n t a l  m i s c o n d u c t  a n d  h a r m  t o  c h i l d r e n .  T h e  

S t a t e  w o u l d  d e f i n e  a b i l i t y  t o  c a r e  a s  t h e  a b i l i t y  t o  p r o v i d e  f o r  

t h e  p h y s i c a l ,  e m o t i o n a l ,  m e n t a l ,  a n d  s o c i a l  n e e d s  o f  a  c h i l d ,  

r e l y i n g  o n  A S  4 7 . 1 0 . 9 9 0 ( 1 ) .  S e e  F . T . . 8 6 2  P . 2 d  a t  8 6 1  & n . 5 ;  

J . L . F . . 8 2 8  P . 2 d  a t  1 6 9 .  T h i s  i n t e r p r e t a t i o n  w o u l d  p e r m i t  t h e
4

S t a t e  t o  a s s u m e  c u s t o d y  o v e r  a n y  c h i l d  w h o  h a d  n e e d s  t h e  c h i l d ' s  

p a r e n t s  c o u l d  n o t  m e e t .  A p p l i e d  t o  t h e  f a c t s  o f  t h i s  c a s e ,  t h e- 1 3 -  4314



S t a t e ' s  i n t e r p r e t a t i o n  w o u l d  j u s t i f y  t e r m i n a t i n g  N . A . ' s  p a r e n t a l  

r i g h t s  o n  t h e  g r o u n d s  t h a t  S . A .  a n d  D . A .  w o u l d  n o t  " m e e t  t h e i r  

p o t e n t i a l "  w i t h  N . A .  b e c a u s e  s h e  w o u l d  n o t  b e  a b l e  t o  s a t i s f y  t h e i r  

n e e d s  f o r  " s t r u c t u r e  a n d  c o n s i s t e n c y . "

T h e  b e t t e r  w a y  t o  i n t e r p r e t  s u b s e c t i o n  (A )  i s  i n  

a c c o r d a n c e  w i t h  i t s  p l a i n  i n t e n t  —  s u b s e c t i o n  (A )  i s  d e s i g n e d  t o  

d e a l  w i t h  s i t u a t i o n s  w h e r e  t h e  p a r e n t  a b a n d o n s  t h e  c h i l d ,  t h e  c h i l d  

r u n s  a w a y ,  o r  t h e  c h i l d  r e f u s e s  t o  a c c e p t  t h e  p a r e n t ' s  c a r e .  T h e  

s e r i o u s n e s s  o f  t h e s e  k i n d s  o f  s i t u a t i o n s  i s  c o n g r u e n t  w i t h  t h e  

t y p e s  o f  c i r c u m s t a n c e s  c o v e r e d  b y  s u b s e c t i o n s  ( B )  t h r o u g h  ( F ) .

U n l i k e  s u b s e c t i o n  ( A ) ,  w h i c h  f o c u s e s  o n  a  p a r e n t ' s  

w i l l i n g n e s s  t o  c a r e  a n d  d o e s  n o t  e x p l i c i t l y  g i v e  s u p e r i o r  c o u r t s  

g u i d a n c e  i n  d e t e r m i n i n g  w h a t  c o n s t i t u t e s  i n a b i l i t y  t o  c a r e ,  

s u b s e c t i o n s  ( B )  t h r o u g h  ( F )  c o n t a i n  s p e c i f i c  s t a n d a r d s  f o r  

a d j u d i c a t i n g  a  c h i l d  C I N A  a n d  t e r m i n a t i n g  p a r e n t a l  r i g h t s  b a s e d  o n  

a  p a r e n t ' s  o r  c a r e g i v e r ' s 5 i n a b i l i t y  t o  c a r e .  U n d e r  s u b s e c t i o n

( B )  ,  i n a b i l i t y  t o  p r o v i d e  n e e d e d  m e d i c a l  t r e a t m e n t  c a n  s u p p o r t  a  

C I N A  f i n d i n g .  S u b s e c t i o n  ( C )  c o v e r s  i n a b i l i t y  t o  c a r e  t h a t  c a u s e s ,  

o r  c r e a t e s  a n  i m m i n e n t  a n d  s u b s t a n t i a l  r i s k  o f ,  s u b s t a n t i a l  

p h y s i c a l  h a r m .  S u b s e c t i o n  (D )  d e a l s  w i t h  s e x u a l  a b u s e  o r  a  d a n g e r  

o f  s e x u a l  a b u s e  c a u s e d  b y  a  p a r e n t ’ s  i n a b i l i t y  t o  s u p e r v i s e  a  c h i l d  

o r  b y  o t h e r  c o n d i t i o n s  c r e a t e d  b y  t h e  p a r e n t .  S u b s e c t i o n  ( E )  

p e r m i t s  a  C I N A  a d j u d i c a t i o n  i f  a  p a r e n t  a p p r o v e s  t h e  c o m m i s s i o n  o f

I f  a  p a r e n t  i n t e n d s  t o  p l a c e  a  c h i l d  w i t h  a  c a r e g i v e r  w h o  
w o u l d  h a r m  t h e  c h i l d  a s  p r o s c r i b e d  i n  s u b s e c t i o n s  (B)  t h r o u g h  ( F ) , 
t h e  c h i l d  c a n  b e  d e c l a r e d  C I N A  u n d e r  t h e  a p p r o p r i a t e  p r o v i s i o n ( s )  
o f  s u b s e c t i o n s  ( B )  t h r o u g h  ( F ) .- 1 4 - 4314



d e l i n q u e n t  a c t s  b y  t h e  c h i l d ,  s u b s e c t i o n  ( F )  c o n c e r n s  " s u b s t a n t i a l  

p h y s i c a l  . . . n e g l e c t . "

R e a d i n g  s u b s e c t i o n  (A )  a s  p e r m i t t i n g  a  C I N A  a d j u d i c a t i o n  

b a s e d  o n  i n a b i l i t y  t o  c a r e  w o u l d  m a k e  a l l  t h e s e  p a r t s  o f  

s u b s e c t i o n s  ( B )  t h r o u g h  ( F )  s u p e r f l u o u s .  A s u p e r i o r  c o u r t  w o u l d  

n o t  h a v e  t o  d e t e r m i n e  w h e t h e r  t h e  r e q u i r e m e n t s  i n  s u b s e c t i o n s  ( B )  

t h r o u g h  ( F )  w e r e  m e t  i f  t h e  c o u r t  c o u l d  e a s i l y  d e c l a r e  a  c h i l d  C I N A  

u p o n  a  g e n e r a l  f i n d i n g  o f  i n a b i l i t y  t o  c a r e  u n d e r  s u b s e c t i o n  ( A ) . 6 

S u c h  a  r e s u l t  w o u l d  v i o l a t e  b a s i c  p r i n c i p l e s  o f  s t a t u t o r y  

c o n s t r u c t i o n .  S e e . e . g . . J o u r n e y  v .  S t a t e . 8 9 5  P . 2 d  9 5 5 ,  9 5 9  n . 1 0  

( A l a s k a  1 9 9 5 )  ( " a s  a  g e n e r a l  r u l e ,  s t a t u t e  s h o u l d  b e  c o n s t r u e d  s o  

t h a t  e f f e c t  i s  g i v e n  t o  a l l  i t s  p r o v i s i o n s  a n d  n o  p a r t  i s  

i n o p e r a t i v e  o r  s u p e r f l u o u s ,  v o i d  o r  i n s i g n i f i c a n t " )  ( c i t i n g  H o m e r  

E l e c .  A s s 1n  v .  T o w s l e v . 8 4 1  P . 2 d  1 0 4 2 ,  1 0 4 5  ( A l a s k a  1 9 9 2 ) ) .

F o r  t h e s e  r e a s o n s ,  w e  o v e r r u l e  A . M . . 8 9 1  P . 2 d  a t  8 2 4 ,  

T . W . R .  . 8 8 7  P . 2 d  a t  9 4 5 ,  a n d  J . L . F .  . 8 2 8  P . 2 d  a t  1 7 0 ,  t o  t h e

l i m i t e d  e x t e n t  t h a t  t h o s e  c a s e s  s t a t e d  t h a t  a b i l i t y  t o  c a r e  m a y  b e  

c o n s i d e r e d  u n d e r  s u b s e c t i o n  (A )  . We c o n t i n u e  t o  f o l l o w  t h e  c e n t r a l  

t e a c h i n g  o f  t h o s e  c a s e s  —  p a r e n t a l  r i g h t s  m a y  b e  t e r m i n a t e d

F o r  e x a m p l e ,  i n  t h i s  c a s e ,  w h i l e  t h e  s u p e r i o r  c o u r t  d i d  
d e c l a r e  S . A .  a n d  D . A .  C I N A  u n d e r  s u b s e c t i o n s  ( A )  a n d  ( C ) ,  i t s  
f i n d i n g s  a p p e a r  t o  f i t  i n  m a i n l y  u n d e r  t h e  S t a t e ' s  i n t e r p r e t a t i o n  
o f  s u b s e c t i o n  ( A )  . A n d  w e  a r e  a w a r e  o f  a t  l e a s t  t w o  o t h e r  p e n d i n g  
t e r m . n a t i o n  o f  p a r e n t a l  r i g h t s  a p p e a l s  w h e r e  t h e  s u p e r i o r  c o u r t  
a d j u d i c a t e d  c h i l d r e n  C I N A  o n l y  u n d e r  s u b s e c t i o n  ( A ) ,  w i t h o u t  
c o n s i d e r i n g  o t h e r  s u b s e c t i o n s ,  e v e n  t h o u g h  t h e  r e c o r d s  i n  t h o s e  
c a s e s  a r g u a b l y  c o u l d  h a v e  s u p p o r t e d  C I N A  a d j u d i c a t i o n s  u n d e r  
s u b s e c t i o n s  ( C )  o r  ( F ) . - 1 5 - 4314



b e c a u s e  a  p a r e n t  i s  u n a b l e  t o  c a r e  f o r  a  c h i l d . 7 We o n l y  c l a r i f y  

t h a t  s u p e r i o r  c o u r t s  s h o u l d  b e  g u i d e d  b y  t h e  s p e c i f i c ,  e x p l i c i t  

s t a n d a r d s  o f  s u b s e c t i o n s  ( B )  t h r o u g h  ( F )  i n  d e t e r m i n i n g  w h e t h e r  a  

p a r e n t  o r  c a r e g i v e r  i s  a b l e  t o  c a r e  f o r  a  c h i l d .

S i n c e  a  c h i l d  m a y  n o t  b e  a d j u d i c a t e d  C I N A  u n d e r  

s u b s e c t i o n  ( A )  b a s e d  o n  a  p a r e n t ' s  i n a b i l i t y  t o  c a r e  f o r  t h e  c h i l d  

i f  t h e  p a r e n t  i s  w i l l i n g  t o  c a r e  f o r  t h e  c h i l d ,  w e  o v e r t u r n  t h e  

s u p e r i o r  c o u r t ' s  f i n d i n g  t h a t  s .  A .  a n d  D . A .  a r e  C I N A  u n d e r

T h e  r e s u l t s  w e  r e a c h e d  i n  A . M . . T . W . R . . a n d  J . L . F .  w o u l d  
n o t  c h a n g e  u n d e r  o u r  h o l d i n g  i n  t h i s  c a s e .  I n  A . M . . t h e  s u p e r i o r  
c o u r t ' s  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  w a s  b a s e d  s o l e l y  o n  a  
f i n d i n g  t h a t  t h e  f a t h e r  h a d  a b a n d o n e d  h i s  c h i l d r e n .  8 9 1  P . 2 d  a t  
8 2 0 .  We r u l e d  t h a t  t h e  a b a n d o n m e n t  f i n d i n g  w a s  c l e a r l y  e r r o n e o u s .  
I d . a t  8 2 4 .  We r e m a n d e d  t h e  c a s e  f o r  c o n s i d e r a t i o n  o f  w h e t h e r  t h e  
f a t h e r  w a s  a b l e  t o  c a r e  f o r  t h e  c h i l d r e n .  I d .  a t  8 2 4 - 2 5 .  We 
n o t e d :

T h e  s u p e r i o r  c o u r t  s p e c i f i c a l l y  f o u n d ,  
b e y o n d  a  r e a s o n a b l e  d o u b t ,  t h a t  A . M . ' s  
d a u g h t e r  w a s  l i k e l y  t o  s u f f e r  s e x u a l  a b u s e  i f  
p l a c e d  i n  h i s  c u s t o d y ;  t h a t  b o t h  c h i l d r e n  w e r e  
l i k e l y  t o  s u f f e r  p h y s i c a l  a b u s e  r e s u l t i n g  f r o m  
A . M . ' s  d o m e s t i c  v i o l e n c e ;  a n d  t h a t  b o t h  w e r e  
l i k e l y  t o  s u f f e r  p h y s i c a l  d e p r i v a t i o n  d u e  t o  
A . M . ' s  i n a b i l i t y  t o  m e e t  t h e i r  n e e d s  o n  a  
c o n s i s t e n t ,  o n g o i n g  b a s i s .

I d .  a t  . 2 5 .  T h e s e  f i n d i n g s  w o u l d  s u p p o r t  C I N A  a d j u d i c a t i o n s  u n d e r  
s u b s e c t i o n s  ( D ) , ( C ) , a n d  ( F ) , r e s p e c t i v e l y .

I n  T . W . R . . w e  a f f i r m e d  t h e  s u p e r i o r  c o u r t ' s  t e r m i n a t i o n  
o f  p a r e n t a l  r i g h t s  a n d  f i n d i n g  t h a t  t h e  m o t h e r  w a s  u n a b l e  t o  c a r e  
f o r  h e r  c h i l d r e n .  8 8 7  P . 2 d  a t  9 4 5 .  I n  t h a t  c a s e ,  t h e  r e c o r d  
s h o w e d  a n d  t h e  s u p e r i o r  c o u r t  s p e c i f i c a l l y  f o u n d  t h a t  t h e  c h i l d r e n  
w e r e  C I N A  u n d e r  s u b s e c t i o n  ( B )  a s  a  r e s u l t  o f  t h e  m o t h e r ' s  f a i l u r e  
t o  p r o v i d e  t h e m  w i t h  n e e d e d  m e d i c a l  a t t e n t i o n .  I d .  a t  9 4 6 .

I n  J . L . F .  . w e  r e f u s e d  t o  u p h o l d  a  t e r m i n a t i o n  o f  p a r e n t a l  
r i g h t s  w h e r e  t h e  s u p e r i o r  c o u r t  r e l i e d  o n l y  o n  s u b s e c t i o n  ( A )  . 8 2 8
P . 2 d  a t  1 6 9 - 7 0 .  We n o t e d  t h a t  t h e  s u p e r i o r  c o u r t ' s  f i n d i n g s  " f i t  
w e l l  u n d e r  s u b s e c t i o n  ( 2 ) ( C ) . "  I d .  a t  1 7 0 .  We r e m a n d e d  f o r  
d e t e r m i n a t i o n  o f  w h e t h e r  p a r e n t a l  r i g h t s  c o u l d  b e  t e r m i n a t e d  u n d e r  
s u b s e c t i o n  ( C ) . I d . - 1 6 - 4314



s u b s e c t i o n  ( A ) . We r e a l i z e  t h a t  o u r  o p i n i o n s  i n  A . M . , J . L . F . . a n d  

T . W . R .  m a y  h a v e  l e d  s o m e  s u p e r i o r  c o u r t s  t o  m a k e  C I N A  f i n d i n g s  

s o l e l y  u n d e r  s u b s e c t i o n  ( A )  a n d  n o t  a d d r e s s  s u b s e c t i o n s  ( B )  t h r o u g h  

( F )  i n  c a s e s  w h e r e  t h e  e v i d e n c e  w o u l d  s u p p o r t  a  C I N A  a d j u d i c a t i o n  

u n d e r  s u b s e c t i o n s  ( B )  t h r o u g h  ( F )  . I f  t h i s  w e r e  s u c h  a  c a s e ,  i h e  

p r o p e r  r e m e d y  w o u l d  b e  t o  r e m a n d  f o r  c o n s i d e r a t i o n  o f  w h e t h e r  t h e  

c h i l d r e n  a r e  C I N A  u n d e r  t h e  a p p r o p r i a t e  p r o v i s i o n ( s )  i n  s u b s e c t i o n s

( B )  t h r o u g h  ( F ) . H o w e v e r ,  t h e  r e c o r d  i n  t h i s  c a s e  c a n n o t  s u p p o r t  

a  C I N A  a d j u d i c a t i o n  u n d e r  s u b s e c t i o n s  ( B )  t h r o u g h  ( F )  , m e a n i n g  t h a t  

t h e  t e r m i n a t i o n  o f  N . A . ' s  p a r e n t a l  r i g h t s  m u s t  b e  r e v e r s e d . 8

V .  C O N C L U S I O N

We h o l d  t h a t  a  c h i l d  m a y  n o t  b e  a d j u d i c a t e d  C I N A  u n d e r  

A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  o n  t h e  g r o u n d s  t h a t  t h e  c h i l d ' s  p a r e n t  o r  

c a r e g i v e r  i s  u n a b l e  t o  c a r e  f o r  t h e  c h i l d  i f  t h e  p a r e n t  o r  

c a r e g i v e r  i s  w i l l i n g  t o  c a r e  f o r  t h e  c h i l d .  A p a r e n t ' s  o r  

c a r e g i v e r ' s  a b i l i t y  t o  c a r e  m a y  b e  c o n s i d e r e d  u n d e r  t h e  s p e c i f i c ,  

e x p l i c i t  s t a n d a r d s  o f  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( B ) - ( F )  . We t h u s  o v e r t u r n  

t h e  s u p e r i o r  c o u r t ' s  d e t e r m i n a t i o n  t h a t  S . A .  a n d  D . A .  a r e  C I N A  

u n d e r  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) .  We a l s o  c o n c l u d e  t h a t  t h e  s u p e r i o r

O u r  r e s o l u t i o n  o f  t h e  AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  i s s u e s  m a k e s  i t  
u n n e c e s s a r y  t o  c o n s i d e r  t h e  o t h e r  a r g u m e n t s  m a d e  o n  a p p e a l  b y  N . A . ,  
w h o  i s  a n  A l a s k a  N a t i v e .  We  d o u b t ,  h o w e v e r ,  t h a t  t h e  e v i d e n c e  
p r e s e n t e d  b y  t h e  S t a t e  i n  t h i s  c a s e  s a t i s f i e d  t h e  r e q u i r e m e n t s  o f  
A l a s k a  C h i l d  i n  N e e d  o f  A i d  R u l e  1 8 ( c ) ( 2 ) ,  w h i c h  p r o h i b i t s  
t e r m i n a t i o n  o f  t h e  p a r e n t a l  r i g h t s  o f  a  N a t i v e  p a r e n t  u n l e s s  t h e  
e v i d e n c e  s h o w s  b e y o n d  a  r e a s o n a b l e  d o u b t  t h a t  c u s t o d y  o f  t h e  c h i l d  
b y  t h e  N a t i v e  p a r e n t  w i l l  l i k e l y  c a u s o  t h e  c h i l d  t o  s u f f e r  s e r i o u s  
e m o t i o n a l  o r  p h y s i c a l  d a m a g e .  S e e  a l s o  2 5  U .S .C .  § 1 9 1 2 ( f )  ( 1 9 8 8 ) ;  
K . N .  v .  S t a t e . 8 5 6  P . 2 d  4 6 8 ,  4 7 4  ( A l a s k a  1 9 9 3 ) .- 1 7 - 4314



c o u r t ' s  h o l d i n g  t h a t  S .  A .  a n d  D . A .  a r e  C IN A  u n d e r  AS 

4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( C )  i s  e r r o n e o u s .  T h e  r e c o r d  c a n n o t  s u p p o r t  a  C I N A  

a d j u d i c a t i o n  u n d e r  a n y  o t h e r  s u b j e c t i o n  o f  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) .  T h e  

t e r m i n a t i o n  o f  N . A . ' s  p a r e n t a l  r i g h t s  i s  R E V E R S E D .

- 1 8 - 4314



E A S T A U G H ,  J u s t i c e ,  w i t h  w h o m  COMPTON,  J u s t i c e ,  j o i n s ,  

c o n c u r r i n g  i n  p  a n d  d i s s e n t i n g  i n  p a r t .

I  a g r e e  w i t h  P a r t s  I ,  I I  a n d  I I I  o f  t h e  c o u r t ' s  o p i n i o n .

I  d i s a g r e e  w i t h  P a r t  I V  o f  t h e  c o u r t ' s  o p i n i o n  b e c a u s e

I  c o n c l u d e  t h a t  a b i l i t y  t o  c a r e  i s  a  r e l e v a n t  c o n s i d e r a t i o n  u n d e r  

A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) .  I  n o n e t h e l e s s  a g r e e  t h a t  o n  t h e  f a c t s  

p r e s e n t e d  h e r e  t h e  t r i a l  c o u r t  e r r e d  i n  r e l y i n g  o n  AS

4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  a s  o n e  b a s i s  f o r  C I N A  j u r i s d i c t i o n .  

C o n s e q u e n t l y ,  t h e  r e s u l t  r e a c h e d  b y  t h i s  c o u r t  i s  a p p r o p r i a t e .

T h e  c o u r t  a n n o u n c e s  t h r e e  m a i n  g r o u n d s  f o r  i t s  c o n c l u s i o n  

t h a t  a b i l i t y  t o  c a r e  i s  i r r e l e v a n t  t o  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) . 1 O p i n i o n  

a t  1 1 .  F i r s t ,  i t  a s s e r t s  t h a t  a  c o n t r a r y  i n t e r p r e t a t i o n  o f

s u b s e c t i o n  ( A )  " w o u l d  p e r m i t  C I N A  a d j u d i c a t i o n s  b a s e d  o n  p a r e n t i n g  

d e f i c i e n c i e s  m u c h  l e s s  s e v e r e "  t h a n  t h o s e  c o v e r e d  u n d e r  s u b s e c t i o n s

A S  4 7 . 1 0 . 0 1 0  p r o v i d e s  i n  p e r t i n e n t  p a r t :

( a )  P r o c e e d i n g s  r e l a t i n g  t o  a  m i n o r  
u n d e r  1 8  y e a r s  o f  a g e  r e s i d i n g  o r  f o u n d  i n  t h e  
s t a t e  a r e  g o v e r n e d  b y  t h i s  c h a p t e r ,  e x c e p t  a s  
o t h e r w i s e  p r o v i d e d  i n  t h i s  c h a p t e r ,  w h e n  t h e  
c o u r t  f i n d s  t h e  m i n o r• • • •

( 2 )  t o  b e  a  c h i l d  i n  n e e d  o f  a i d  a s  a  
r e s u l t  o f

(A )  t h e  c h i l d  b e i n g  h a b i t u a l l y  a b s e n t  
f r o m  h o m e  o r  r e f u s i n g  t o  a c c e p t  a v a i l a b l e  
c a r e ,  o r  h a v i n g  n o  p a r e n t ,  g u a r d i a n ,  
c u s t o d i a n ,  o r  r e l a t i v e  c a r i n g  o r  w i l l i n g  t o  
p r o v i d e  c a r e ,  i n c l u d i n g  p h y s i c a l  a b a n d o n m e n t  
b y

( l )  b o t h  p a r e n t s ,
( i i )  t h e  s u r v i v i n g  p a r e n t ,  o r
( i i i )  o n e  p a r e n t  i f  t h e  o t h e r  p a r e n t ' s  

r i g h t s  a n d  r e s p o n s i b i l i t i e s  h a v e  b e e n  
t e r m i n a t e d  u n d e r  AS 2 5 . 2 3 . 1 8 0 ( c )  o r  A S
4 7 . 1 0 . 0 8 0  o r  v o l u n t a r i l y  r e l i n q u i s h e d .- 1 9 - 4314



( B )  t h r o u g h  ( F )  . S e c o n d ,  i t  a s s e r t s  t h a t  u n l i k e  s u b s e c t i o n  ( A ) ,
n ;  *

s u b s e c t i o n s  ( B )  t h r o u g h  ( F )  s e t  " c l e a r ,  s p e c i f i c  s t a n d a r d s  f o r  

a d j u d i c a t i n g  a  c h i l d  C I N A  b a s e d  o n  a  p a r e n t ' s  i n a b i l i t y  t o  c a r e . "  

T h i r d ,  i t  a r g u e s  t h a t  c o n s i d e r i n g  a b i l i t y  t o  c a r e  u n d e r  s u b s e c t i o n  

( A )  " w o u l d  m a k e  s u b s e c t i o n s  ( B )  t h r o u g h  ( F )  v i r t u a l l y  s u p e r f l u o u s . "  

O p i n i o n  a t  1 1 - 1 2 .

I n  m y  v i e w ,  t h e s e  g r o u n d s  a r e  u n c o n v i n c i n g .  B o t h  a s  a  

m a t t e r  o f  s t a t u t o r y  c o n s t r u c t i o n  a n d  c o m m o n  s e n s e ,  a b i l i t y  t o  c a r e  

i s  a n d  m u s t  b e  r e l e v a n t  t o  a n  i n q u i r y  u n d e r  s u b s e c t i o n  ( A ) .
A l a s k a  S t a t u t e  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  c o n t a i n s  s i x  s u b s e c t i o n s  

w h i c h  s t a t e  a l t e r n a t i v e  g r o u n d s  f o r  f i n d i n g  a  c h i l d  i n  n e e d  o f  a i d .  

T h e  g r o u n d s  a n d  s u b s e c t i o n s  a r e  i n d e p e n d e n t ,  b u t  a r e  n o t  

n e c e s s a r i l y  d i s c r e t e  b e c a u s e  m o r e  t h a n  o n e  g r o u n d  m a y  a p p l y  i n  a  

g i v e n  c a s e .

I t  i s  f i r s t  e s s e n t i a l  t o  r e c o g n i z e  t h e  e v i l  a t  w h i c h  

s u b s e c t i o n  ( A )  i s  a i m e d .  S u b s e c t i o n  ( A )  i s  d i r e c t e d  a t  t w o  b a s i c  

p r o b l e m s :  ( 1 )  c o n d u c t  o f  t h e  c h i l d  w h i c h  d e p r i v e s  t h e  c h i l d  o f

a v a i l a b l e  c a r e  ( " t h e  c h i l d  b e i n g  h a b i t u a l l y  a b s e n t  f r o m  h o m e , "  

i . e . ,  r u n n i n g  a w a y ,  o r  " r e f u s i n g  t o  a c c e p t  a v a i l a b l e  c a r e " ) , *  a n d

( 2 )  w a n t  o f  a  p e r s o n  ( p a r e n t ,  o r  g u a r d i a n ,  c u s t o d i a n ,  o r  r e l a t i v e )  

t o  p r o v i d e  c a r e  t o  t h e  c h i l d  ( " t h e  c h i l d  . . .  h a v i n g  n o  p a r e n t  

. . .  c a r i n g  o r  w i l l i n g  t o  p r o v i d e  c a r e " ) .  S u b s e c t i o n  ( A )  f o c u s e s  

o n  t h e  t w o  s i t u a t i o n s  i n  w h i c h  t h e  c h i l d  i s  d e p r i v e d  o f  c a r e ,  t h e  

f i r s t  w h e n  t h e  c h i l d ' s  a c t s  o r  o m i s s i o n s  p r e v e n t  d e l i v e r y  o f  c a r e ,  

a n d  t h e  s e c o n d  w h e n  t h e r e  i s  n o  o n e  t o  d e l i v e r  c a r e .  S u b s e c t i o n  

( A )  t h u s  a d d r e s s e s  t w o  d i f f e r e n t  s o u r c e s  o f  a  s i n g l e  f u n d a m e n t a l
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e v i l :  a  f a i l u r e  o f  c a r e  f o r  t h e  c h i l d .  I f  t h e  c h i l d  d o e s  n o t

r e c e i v e  t h e  n e c e s s a r y  c a r e ,  t h e r e  h a s  b e e n  a  f a i l u r e  o f  c a r e .

C o m p a r i s o n  o f  s u b s e c t i o n  ( A )  w i t h  s u b s e c t i o n s  ( B )  t h r o u g h

( F )  c o n f i r m s  t h e  l e g i s l a t i v e  s c h e m e .  A l t h o u g h  t h o s e  o t h e r  

s u b s e c t i o n s  a d d r e s s  w h a t  m i g h t  i n i t i a l l y  s e e m  t o  b e  r e l a t i v e l y  m o r e  

s p e c i f i c  a n d  h a r m f u l  h a z a r d s ,  t h e  l e g i s l a t u r e  p u t  s u b s e c t i o n  (A )  

o n  a n  e q u a l  f o o t i n g  w i t h  t h e  o t h e r  s u b s e c t i o n s  a s  a  b a s i s  f o r  

a d j u d i c a t i n g  a  c h i l d  i n  n e e d  o f  a i d .  We m u s t  a s s u m e  t h a t  t h e  

l e g i s l a t u r e  c o n s i d e r e d  h a z a r d s  p o s e d  b y  a  f a i l u r e  o f  c a r e  t o  b e  

e q u i v a l e n t  t o  t h o s e  a d d r e s s e d  i n  s u b s e c t i o n s  ( B )  t h r o u g h  ( F ) . I t  

i s  n o t  f o r  u s  t o  m a k e  e x p l i c i t  o r  i m p l i c i t  v a l u e  j u d g m e n t s  a b o u t  

w h e t h e r  a  c h i l d  d e p r i v e d  o f  c a r e  i s  e n t i t l e d  t o  l e s s  p r o t e c t i o n  

t h a n  o n e  p l a c e d  i n  i m m i n e n t  d a n g e r .  T h e  c h i l d  d e p r i v e d  o f  c a r e  m a y  

u l t i m a t e l y  s u f f e r  a s  m u c h  a s  t h e  c h i l d  w h o  i s  a  v i c t i m  o f  m o r e  

v i o l e n t  b u t  l e s s  i n s i d i o u s  c o n d i t i o n s ,  a n d  t h e  a r r a n g e m e n t  o f  A S  

4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  s u g g e s t s  t h a t  t h e  l e g i s l a t u r e  r e c o g n i z e d  t h i s .

S u b s e c t i o n  ( A )  d o e s  n o t  r e q u i r e  t h a t  t h e  c h i l d  b e  i n  

g r a v e  d a n g e r .  I n d e e d ,  u n d e r  s o m e  c i r c u m s t a n c e s  a  r u n a w a y  c h i l d  

m i g h t  f a r e  b e t t e r  o u t s i d e  t h e  h o m e  t h a n  i n  i t .  T h e  s u b s e c t i o n  

s p e c i f i e s  p h y s i c a l  a b a n d o n m e n t  a s  a n  e x a m p l e  o f  a  d e p r i v a t i o n  o f  

c a r e  s u f f i c i e n t  t o  i n v o k e  t h e  s u b s e c t i o n ,  b u t  d o e s  n o t  r e q u i r e  

c o n d u c t  t h a t  d r a m a t i c  f o r  C I N A  j u r i s d i c t i o n  t o  b e  a p p r o p r i a t e .  T h e  

p h y s i c a l  a b a n d o n m e n t  e x a m p l e  d o e s  s u g g e s t ,  h o w e v e r ,  t h a t  t h e  

l e g i s l a t u r e  w a s  c o n c e r n e d  a b o u t  r e l a t i v e l y  s e r i o u s  f a i l u r e s  o f  

c a r e ,  i n  w h i c h  t h e  o s t e n s i b l e  c a r e g i v e r  h a s  f u n c t i o n a l l y ,  i f  n o t  

p h y s i c a l l y ,  a b a n d o n e d  t h e  c h i l d .
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S u b s e c t i o n  ( A )  t h u s  c o n t e m p l a t e s  t w o  a l t e r n a t i v e  g r o u n d s  

f o r  f i n d i n g  t h e  c h i l d  t o  b e  i n  n e e d  o f  a i d ,  o n e  a t t r i b u t a b l e  t o  t h e  

c h i l d  w h o  r u n s  a w a y  o r  r e f u s e s  c a r e ,  a n d  t h e  o t h e r  a t t r i b u t a b l e  t o  

p e r s o n s  w h o  s h o u l d  o r  c o u l d  c a r e  f o r  t h e  c h i l d .  C o m m o n  t o  b o t h  

g r o u n d s  i s  t h e  n o t i o n  t h a t  t h e r e  w i l l  b e  a  f u n d a m e n t a l  d e p r i v a t i o n  

o f  c a r e .  T h i s  n o t i o n  i s  i m p o r t a n t .  N o t w i t h s t a n d i n g  p a s t  f a i l u r e s ,  

C I N A  s t a t u s  u n d e r  s u b s e c t i o n  (A )  i s  n o t  w a r r a n t e d  u n l e s s  t h e  c h i l d  

w i l l  b e  f u n d a m e n t a l l y  d e p r i v e d  o f  c a r e  i n  t h e  f u t u r e .  A  C I N A  

a d j u d i c a t i o n  t h e r e f o r e  r e q u i r e s  t h e  c o u r t  t o  p r e d i c t  a s  b e s t  i t  c a n  

w h e t h e r  t h e  p r e s e n t  f a i l u r e  o f  c a r e  i s  r e s o l v e d ,  a n d  w h e t h e r  t h e  

c h i l d  w i l l  h e n c e f o r t h  g e t  t h e  n e c e s s a r y  c a r e .

I t  n e c e s s a r i l y  f o l l o w s  t h a t  s u b s e c t i o n  (A )  d e a l s  w i t h  t h e  

d e l i v e r y  a n d  t h e  d e p r i v a t i o n  o f  c a r e .  T h a t  c o n c l u s i o n  i s  

i r r e c o n c i l a b l e  w i t h  t h i s  c o u r t ' s  r e a d i n g  o f  s u b s e c t i o n  ( A ) ,  b e c a u s e  

t h i s  c o u r t  a p p e a r s  t o  t h i n k  t h a t  w i l l i n g n e s s  t o  p r o v i d e  c a r e  c a n  

s u b s t i t u t e  f o r  d e l i v e r v  o f  c a r e .  O p i n i o n  a t  1 1 .  T o  t h e  c o n t r a r y ,  

s u b s e c t i o n  ( A )  i s  c o n c e r n e d  w i t h  p e r f o r m a n c e ,  n o t  i n t e n t i o n s .

T h e  l e g i s l a t u r e  p r o v i d e d  a  d e f i n i t i o n  o f  " c a r e "  a n d  

" c a r i n g "  t o  b e  a p p l i e d  i n  d i s p u t e s  u n d e r  AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) :  

" ' c a r e '  o r  ' c a r i n g '  u n d e r  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  .  .  . m e a n s  t o  

p r o v i d e  f o r  t h e  p h y s i c a l ,  e m o t i o n a l ,  m e n t a l ,  a n d  s o c i a l  n e e d s  o f  

t h e  c h i l d . "  A S  4 7 . 1 0 . 9 9 0 ( 1 ) .  We m u s t  a p p l y  t h i s  d e f i n i t i o n  h e r e .  

Thv  c o u r t ' s  c o n t e n t i o n  —  t h a t  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  m e r e l y  

r e q u i r e s  t h a t  a n  e l i g i b l e  p e r s o n  b e  w i l l i n g  t o  c a r e  f o r  t h e  c h i l d  

r e g a r d l e s s  o f  a b i l i t y  t o  p r o v i d e  c a r e  s u c c e s s f u l l y  —  i g n o r e s  b o t h  

t h e  e x p r e s s  w o r d s  o f  t h i s  d e f i n i t i o n ,  a n d  i t s  i m p l i c a t i o n s .
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T h e  c o u r t  r e a d s  t h e  c l a u s e  " w i l l i n g  t o  p r o v i d e  c a r e "  a s  

t h o u g h  w i l l i n g n e s s  i s  i n d e p e n d e n t  o f  a  p e r f o r m a n c e  s t a n d a r d ,  a n d  

s i m p l y  t v r n s  o n  t h e  w i l l i n g n e s s  —  t h e  g o o d  i n t e n t i o n s  —  o f  a  

w o u l d - b e  p r o v i d e r .  T h a t  r e a d i n g  o f  t h e  s t a t u t e  i s  c o n c e p t u a l l y  

e r r o n e o u s .  W h e n  t h e  d e f i n i t i o n  f o u n d  i n  §  9 9 0 ( 1 )  i s  i n s e r t e d  i n t o  

A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) ,  C I N A  j u r i s d i c t i o n  e x i s t s  w h e n  t h e r e  i s  n o  

e l i g i b l e  p e r s o n  w h o  i s  p r e s e n t l y  p r o v i d i n g  f o r  t h e  c h i l d ' s  n e e d s  

a n d  t h e r e  i s  n o  o t h e r  e l i g i b l e  p e r s o n  w i l l i n g  t o  p r o v i d e  f o r  t h o s e  

n e e d s .  T h e  p h r a s e c  " c a r i n g "  a n d  " w i l l i n g  t o  p r o v i d e  c a r e "  a r e  n o t  

a l t e r n a t i v e s ;  i n s t e a d ,  t h e y  e x p r e s s  t w o  c o n d i t i o n s  w h i c h  m u s t  b o t h  

e x i s t  f o r  C I N A  j u r i s d i c t i o n .  J u r i s d i c t i o n  e x i s t s  i f  t h e  c h i l d ' s  

n e e d s  ( 1 )  a r e  n o t  c u r r e n t l y  b e i n g  m e t  ( n o  o n e  i s  n o w  " c a r i n g "  f o r  

t h e  c h i l d )  , a n d  ( 2 )  w i l l  n o t  b e  m e t  b y  o t h e r  e l i g i b l e  p e r s o n s  ( n o  

o n e  i s  " w i l l i n g  t o  p r o v i d e  c a r e "  i n  t h e  f u t u r e ) .  S u b s e c t i o n  ( A )  

d o e s  n o t  m a k e  g o o d  i n t e n t i o n s  a  s u b s t i t u t e  f o r  g o o d  c a r e .  M e r e  

" w i l l i n g n e s s "  i s  n o t  a n  a c c e p t a b l e  a l t e r n a t i v e  t o  " c a r i n g , "  a n d  t h e  

l e g i s l a t u r e  d i d  n o t  i n t e n d  i t  t o  b e .  A w o u l d - b e  p r o v i d e r  w h o  i s  

u n a b l e  t o  p r o v i d e  c a r e  d o e s  n o t  h a v e  t h e  w i l l i n g n e s s  s u b s e c t i o n  ( A )  

c o n t e m p l a t e s .  T h e  o v e r r i d i n g  c o n c e r n  e x p r e s s e d  i n  A S

4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ,  i n c l u d i n g  s u b s e c t i o n  ( A ) ,  i s  t h e  c h i l d ' s  r e c e i p t  

o f  c a r e .  T h u s ,  t h e  " w i l l i n g n e s s "  w h i c h  t h e  s t a t u t e  d e m a n d s  m u s t  

b e  a c c o m p a n i e d  w i t h  t h e  a b i l i t y  t o  p r o v i d e  c a r e  s u c c e s s f u l l y .

T h e  c o u r t  i n t e r p r e t s  t h e  c l a u s e  " c a r i n g  o r  w i l l i n g  t o

p r o v i d e  c a r e "  a s  t h o u g h  " c a r i n g "  a n d  " w i l l i n g "  a r e  p a r a l l e l

a l t e r n a t i v e s .  T h a t  i n t e r p r e t a t i o n  i g n o r e s  t h e  e v i l  a d d r e s s e d  b y

s u b s e c t i o n  ( A )  , t h e  d e p r i v a t i o n  o f  c a r e .  I t  a l s o  o v e r l o o k s  t h e
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l e g i s l a t u r e ' s  s c h e m e ,  t h a t  a  c h i l d  i s  i n  n e e d  o f  a i d  i f  t h e r e  i s  

a  p r e s e n t  f a i l u r e  o f  c a r e ,  a n d  i f  c a r e  w i l l  n o t  b e  p r o v i d e d  b y  a n  

e l i g i b l e  p e r s o n  i n  t h e  f u t u r e .  T h e  w o r d  " w i l l i n g "  i n  t h e  c l a u s e  

" w i l l i n g  t o  p r o v i d e  c a r e "  m u s t  b e  u n d e r s t o o d  i n  t h e  c o n t e x t  o f  C I N A  

d i s p u t e s .  S u c h  c a s e s  a r i s e  o e c a u s e  t h e  p r e s e n t  c u s t o d i a n  h a s  

f a i l e d  t o  d e l i v e r  t h e  n e c e s s a r y  c a r e ;  n o n e t h e l e s s ,  t h e  c h i l d  i s  n o t  

i n  n e e d  o f  a i d  i f  s o m e  o t h e r  e l i g i b l e  p e r s o n  s t a n d s  r e a d y  t o  

d e l i v e r  t h a t  c a r e  i n  t h e  f u t u r e .  T h e  e l e m e n t  o f  " w i l l i n g n e s s "  

s i m p l y  c o n v e y s  t h e  o t h e r  p e r s o n ' s  c o m m i t m e n t  t o  d e l i v e r  c a r e .

A m e r e  e x p r e s s i o n  o f  g o o d  i n t e n t  i s  i n s u f f i c i e n t  i f  t h e  

c a r e  w i l l  n o t  i n  f a c t  b e  p r o v i d e d .  T h e  p e r s o n  w h o  i s  w e l l -  

m e a n i n g ,  b u t  h o p e l e s s l y  i n c a p a b l e ,  m a y  b e  " w i l l i n g "  i n  t h e  b r o a d e s t  

s e n s e ,  b u t  i s  n o t  " w i l l i n g  t o  p r o v i d e  c a r e "  i n  t h e  s e n s e  r e q u i r e d  

b y  s u b s e c t i o n  ( A )  .  T h e  c l a u s e  " w i l l i n g  t o  p r o v i d e  c a r e "  i s  

i n t e n d e d  t o  g u a r a n t e e  t h a t  c a r e  w i l l  b e  d e l i v e r e d  i n  t h e  f u t u r e ,  

a n d  t h e  i n a b i l i t y  o f  t h e  p r o s p e c t i v e  c a r e g i v e r  i s  j u s t  a s  r e l e v a n t  

t o  t h e  a d j u d i c a t i o n  a s  t h e  p r e s e n t  a b i l i t y  o f  t h e  c u r r e n t  c u s t o d i a n  

i s .

T h e  s t r u c t u r e  a n d  p u r p o s e  o f  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  c o n f i r m  

t h i s  r e a d i n g .  I n  e a c h  o f  i t s  s u b s e c t i o n s ,  AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  

i n v i t e s  i n q u i r y  i n t o  w h e t h e r  a  c h i l d ' s  " p h y s i c a l ,  e m o t i o n a l ,  

m e n t a l ,  a n d  s o c i a l  n e e d s "  a r e  a c t u a l l y  b e i n g  m e t .  T h e s e  

s u b s e c t i o n s  c o n t a i n  o b j e c t i v e  p e r f o r m a n c e  s t a n d a r d s 2 b e c a u s e  g o o d  

i n t e n t i o n s  a l o n e  d o  n o t  e n s u r e  t h a t  a  c h i l d ' s  " p h y s i c a l ,  e m o t i o n a l ,

2 T h e  o t h e r  j u r i s d i c t i o n a l  b a s e s  c o n t e m p l a t e d  b y  s u b s e c t i o n  
( A )  a n d  i n  s u b s e c t i o n s  ( B )  t h r o u g h  ( F )  c o n c e r n  t h e  q u a l i t y  o f  c a r e  
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m e n t a l ,  a n d  s o c i a l  n e e d s "  a r e  s a t i s f i e d .  T h u s  t h e  s t r u c t u r e  a n d  

p u r p o s e  o f  A S  4 7 . 1 0 . 0 1 0 ( a ; ( 2 )  p r e c l u d e  a  c o n c l u s i o n  t h a t  t h e  

l e g i s l a t u r e  i n t e n d e d  t o  w i t h h o l d  C I N A  j u r i s d i c t i o n  w h e n  a  p a r e n t  

h a s  g o o d  i n t e n t i o n s ,  b u t  i s  r e s p o n s i b l e  f o r  c o n d i t i o n s  t h a t

e n d a n g e r  a  c h i l d .

F u r t h e r m o r e ,  t h e  l e g i s l a t u r e  c o u l d  n o t  h a v e  i n t e n d e d  t h a t  

a  - p e r s o n  w h o  i s  u n - b l e  t o  c a r e  i s  " w i l l i n g  t o  p r o v i d e  c a r e . "  

C o n s i d e r  a  p a r e n t  w h o s e  f u n d a m e n t a l  l a c k  o f  m e n t a l  c a p a c i t y  r e s u l t s  

i n  a n  i n a b i l i t y  t o  m e e t  t h e  c h i l d ' s  n o r m a l  n e e d s ,  a n d  t h u s  i n  a  

l a c k  o f  " c a r i n g "  a s  t h a t  w o r d  i s  u s e d  i n  s u b s e c t i o n  ( A ) .  I f  t h e  

c o u r t  w e r e  c o r r e c t ,  t h a t  p a r e n t  c o u l d  d e f e a t  C I N A  j u r i s d i c t i o n  

s i m p l y  b y  p r o f e s s i n g  t h a t  s h e / h e  i s  " w i l l i n g "  t o  p r o v i d e  c a r e

d e s p i t e  h e r / h i s  d e m o n s t r a t e d  i n a b i l i t y  t o  d o  s o .  T h e  c h i l d  w o u l d  

t h e n  r e t u r n  t o  t h e  p a r e n t ,  w h o s e  i n a b i l i t y  w o u l d  a g a i n  b e

d e m o n s t r a t e d ,  a g a i n  p l a c i n g  t h e  c h i l d  i n  j e o p a r d y .  A s s u m i n g  t h e  

c o n d i t i o n s  c r e a t e d  b y  t h e  p a r e n t  t h e n  p u t  t h e  c h i l d  i n  s u b s t a n t i a l  

d a n g e r ,  D H S S  w o u l d  a g a i n  t r y  t o  i n t e r v e n e  t o  p r o t e c t  t h e  c h i l d .  

E i t h e r  t h e  s u p e r i o r  c o u r t  w o u l d  f i n d  C I N A  j u r i s d i c t i o n  t o  p r o t e c t  

t h e  c h i l d  ( p o s s i b l y  u n d e r  s u b s e c t i o n  ( A )  o n  a n  a b a n d o n m e n t  t h e o r y  

o r  u n d e r  s u b s e c t i o n  ( C )  i f  t h e  h a r m  w e r e  " i m m i n e n t " ) ,  o r  t h e  

w i l l i n g  p a r e n t  c o u l d  a g a i n  d e f e a t  j u r i s d i c t i o n  a t  c o n t i n u i n g  r i s k  

t o  t h e  c h i l d .  T h e  l e g i s l a t u r e  c o u l d  n o t  h a v e  i n t e n d e d  t h e  l a t t e r  

r e s u l t ,  a n d  t h e  f o r m e r  i s  a n  e x e r c i s e  i n  j u d i c i a l  c i r c u i t y  t h a t  

n e e d l e s s l y  e x p o s e s  t h e  c h i l d  t o  h a r m .

L i k e w i s e ,  c o n s i d e r  t h e  e x a m p l e  o f  a  r e l a t i v e  w h o

p r o f e s s e s  a  w i l l i n g n e s s  t o  c a r e  f o r  t h e  c h i l d .  A c c o r d i n g  t o  t h i s
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c o u r t ,  t h e  s u p e r i o r  c o u r t  c o u l d  n o t  a s s e r t  j u r i s d i c t i o n  o v e r  t h e  

c h i l d ,  r e g a r d l e s s  o f  t h e  r e l a t i v e ' s  p r o v e n  i n a b i l i t y  t o  p r o v i d e  

c a r e  i n  t h e  f u t u r e .  H o w e v e r ,  i f  t h e  r e l a t i v e  t o o k  c u s t o d y  a n d  

s u b s e q u e n t l y  f a i l e d  t o  " p r o v i d e  f o r  t h e  p h y s i c a l ,  e m o t i o n a l ,  

m e n t a l ,  a n d  s o c i a l  n e e d s  o f  t h e  c h i l d , "  t h e  r e l a t i v e  w o u l d  n o t  b e  

" c a r i n g "  f o r  t h e  c h i l d  u n d e r  s u b s e c t i o n  ( A ) .  T h e  s u p e r i o r  c o u r t  

c o u l d  t h e n  a s s e r t  C I N A  j u r i s d i c t i o n  ( u n l e s s ,  o f  c o u r s e ,  s o m e  o t h e r  

w e l l - m e a n i n g  b u t  i n c a p a b l e  r e l a t i v e  e x p r e s s e d  a  w i l l i n g n e s s  t o  

p r o v i d e  c a r e ) . I t  m a k e s  m o r e  s e n s e  t o  a l l o w  t h e  c o u r t  t o  c o n s i d e r  

w h e t h e r  t h e  p a r e n t  o r  r e l a t i v e  i s  a b l e  t o  p r o v i d e  c a r e  b e f o r e  h e  

o r  s h e  o b t a i n s  c u s t o d y  o n  t h e  s o l e  b a s i s  o f  p r o f e s s e d  w i l l i n g n e s s  

t o  p r o v i d e  c a r e .  I t  m a k e s  n o  s e n s e  t o  d e n y  C I N A  j u r i s d i c t i o n  w h e r e  

a n  e l i g i b l e  a d u l t  i s  w i l l i n g  —  b u t  i n d i s p u t a b l y  u n a b l e  —  t o  

p r o v i d e  c a r e  i f  t h e  c o u r t  w i l l  h a v e  t o  t a k e  j u r i s d i c t i o n  o n c e  t h e  

w e l l - m e a n i n g  b u t  i n c a p a b l e  c u s t o d i a n  i n e v i t a b l y  c r e a t e s  c o n d i t i o n s  

w h i c h  j e o p a r d i z e  t h e  c h i l d . 3

T h e  c o u r t  s h o u l d  c o n s e q u e n t l y  h o l d  t h a t  a  t r i a l  c o u r t  m a y  

c o n s i d e r  r e l e v a n t  t h e  w o u l d - b e  c u s t o d i a n ' s  a b i l i t y  t o  c a r e  i n  

d e t e r m i n i n g  w h e t h e r  a  c h i l d  i s  i n  n e e d  o f  a i d  u n d e r  AS 

4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) .

T h e  s p e c i f i c a t i o n  o f  " p h y s i c a l  a b a n d o n m e n t "  i n  s u b s e c t i o n  
( A )  d o e s  n o t  s u g g e s t  i t  i s  t h e  o n l y  c i r c u m s t a n c e  i n  w h i c h  t h e r e  i s  
n o  e l i g i b l e  p e r s o n  c a r i n g  o r  w i l l i n g  t o  p r o v i d e  c a r e  f o r  t h e  c h i l d .  
S u b s e c t i o n  ( A )  u s e s  t h e  w o r d  " i n c l u d i n g "  t o  i n t r o d u c e  p h y s i c a l  
a b a n d o n m e n t  a s  o n e  s u c h  c i r c u m s t a n c e .  A c c o r d i n g  t o  V J e b s t e r ' s  T h i r d  
N e w  I n t e r n a t i o n a l  D i c t i o n a r y  1 1 4 2  ( 1 9 6 9 ) ,  " i n c l u d e "  m e a n s  " t o
p l a c e ,  l i s t ,  o r  r a t e  a s  a  p a r t  o r  c o m p o n e n t  o f  a  w h o l e  o r  o f  a  
l a r g e r  g r o u p ,  c l a s s ,  o r  a g g r e g a t e . "- 2 6 - 4314



T h e  c o u r t  f i r s t  r e a s o n s  t h a t  t h i s  i n t e r p r e t a t i o n  o f  

s u b s e c t i o n  ( A )  w o u l d  p e r m i t  C I N A  a d j u d i c a t i o n s  b a s e d  o n  p a r e n t i n g  

d e f i c i e n c i e s  " m u c h  l e s s  s e v e r e "  t h a n  t h o s e  c o v e r e d  u n d e r  

s u b s e c t i o n s  ( B )  t h r o u g h  ( F ) . O p i n i o n  a t  1 1 ,  1 3 - 1 4 .

T h i s  r e a s o n  i s  u n p e r s u a s i v e .  I t  e r r o n e o u s l y  a s s u m e s  

t h a t ,  i n  t h e  e y e s  o f  t h e  l e g i s l a t u r e ,  t h e  e v i l  a d d r e s s e d  i n  

s u b s e c t i o n  ( A )  i s  i n h e r e n t l y  l e s s  s e v e r e  t h a n  t h o s e  e v i l s  a d d r e s s e d  

i n  s u b s e c t i o n s  ( B )  t h r o u g h  ( F ) .  T h e  l e g i s l a t u r e  m a d e  s u b s e c t i o n  

( A )  a n  i n d e p e n d e n t  b a s i s  f o r  a s s e r t i n g  C I N A  j u r i s d i c t i o n .  I t  d i d  

n o t  r e q u i r e  t h a t  t h e  c h i l d  b e  i n  i m m i n e n t  d a n g e r  f o r  a d j u d i c a t i o n  

u n d e r  s u b s e c t i o n  ( A )  . T h i s  c o u r t  f a i l s  t o  r e c o g n i z e  t h a t  t h e  

l e g i s l a t u r e  c o n s i d e r e d  t h e  f a i l u r e  t o  p r o v i d e  c a r e  f o r  t h e  c h i l d  

t o  b e  a n  e v i l  j u s t  a s  d e s e r v i n g  o f  i n t e r v e n t i o n  a s  t h o s e  h a z a r d s  

a d d r e s s e d  i n  s u b s e c t i o n s  ( B )  t h r o u g h  ( F )  . T h e  c o u r t  t h u s  e r r s  i n  

a s s u m i n g  t h e  l e g i s l a t u r e  i i d  n o t  i n t e n d  t h e  o s t e n s i b l y  " m u c h  l e s s  

s e v e r e "  d e f i c i e n c y  o f  f a i l u r e  o f  c a r e  t o  b e  t h e  b a s i s  f o r  

i n t e r v e n t i o n . 4

A l t h o u g h  t h e  h a z a r d s  s p e c i f i c a l l y  a d d r e s s e d  i n  
s u b s e c t i o n s  ( B )  t h r o u g h  ( F )  m i g h t  a t  f i r s t  g l a n c e  a p p e a r
s u b s t a n t i a l l y  m o r e  s e v e r e ,  a n d  t h e r e f o r e  m o r e  d e s e r v i n g  o f  
l e g i s l a t i v e  a t t e n t i o n  a n d  D F Y S  i n t e r v e n t i o n  t h a n  t h e  f a i l u r e  o f  
c a r e  a d d r e s s e d  i n  s u b s e c t i o n  ( A ) ,  t h e  c o u r t ' s  a s s u m p t i o n  t h a t  t h i s  
i s  s o  p u t s  m o r e  r e l i a n c e  o n  l a b e l s  t h a n  o n  t h e  w o r d s  o f  t h e
s t a t u t e .  I t  a l s o  r e f l e c t s  a  p o l i c y  d e c i s i o n  w h i c h  a p p e a r s  t o  h a v e
b e e n  m a d e  b y  t h e  l e g i s l a t u r e ,  a n d  w h i c h  i s  b e y o n d  o u r  p r o v i n c e  t o
a l t e r .  F u r t h e r ,  I  a m  n o t  c o n v i n c e d  t h a t  a  f a i l u r e  o f  c a r e  f o r  
c h i l d r e n  i s  a n y  l e s s  d a m a g i n g  t o  t h e i r  l o n g - t e r m  w e l l - b e i n g  t h a n  
s o m e  o f  t h e  h a z a r d s  w h i c h  a r e  t h e  s u b j e c t  o f  s u b s e c t i o n s  (B)  
t h r o u g h  ( F )  . S e e  g e n e r a l l y  O l i v e r  C . S .  T z e n g  & J a m i a  J a c o b s e n ,  
S o u r c e b o o k  f o r  C h i l d  A b u s e  a n d  N e g l e c t  5 3 - 7 7  ( 1 9 8 8 ) ;  H e n r y  B .
B i l l e r  & R i c h a r d  S .  S o l o m o n ,  C h i l d  M a l t r e a t m e n t  a n d  P a t e r n a l  
D e p r i v a t i o n  1 4 - 2 0  ( 1 9 8 6 ) ;  H a r o l d  P .  M a r t i n ,  A b u s e d  C h i l d r e n  -  W h a t  
H a p p e n s  E v e n t u a l l y , i n  C h i l d  A b u s e :  A C o m m u n i t y  C o n c e r n  1 5 4 - 6 9
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T h e  s e c o n d  r e a s o n  a n n o u n c e d  b y  t h e  c o u r t  i s  a l s o  

u n p e r s u a s i v e .  T h e  c o u r t  f i n d s  i n a b i l i t y  t o  c a r e  t o  b e  i r r e l e v a n t  

t o  s u b s e c t i o n  ( A )  b e c a u s e  s u b s e c t i o n s  (B )  t h r o u g h  ( F )  c o n t a i n  

s p e c i f i c  s t a n d a r d s  f o r  C I N A  j u r i s d i c t i o n  b a s e d  o n  i n a b i l i t y  t o  

c a r e .  O p i n i o n  a t  1 2 ,  1 4 - 1 5 .  T h a t  s u b s e c t i o n s  ( B )  t h r o u g h  ( F )  

a r g u a b l y  s e t  " c l e a r ,  s p e c i f i c  s t a n d a r d s "  f o r  C I N A  a d j u d i c a t i o n s  

d o e s  n o t  m e a n  t h a t  t h e  c o u r t  c a n  i g n o r e  s u b s e c t i o n  ( A ) . I  d o  n o t  

s e e  t h e  d i c h o t o m y  t h e  c o u r t  p e r c e i v e s  b e t w e e n  s u b s e c t i o n  ( A )  a n d  

s u b s e c t i o n s  ( B )  t h r o u g h  ( F )  . J u s t  b e c a u s e  a c t s  o r  o m i s s i o n s  o f  

p a r e n t s  o r  c a r e g i v e r s  m a y  f a l l  w i t h i n  s u b s e c t i o n s  ( B )  t h r o u g h  ( F )  

d o e s  n o t  m e a n  t h a t  i n a b i l i t y  t o  c a r e  i s  i r r e l e v a n t  t o  s u b s e c t i o n  

( A )  . F u r t h e r ,  I  d o  n o t  a g r e e  t h a t  s u b s e c t i o n  (A )  i s  w i t h o u t  

s t a n d a r d s .  " C a r e "  a n d  " c a r i n g "  a r e  d e f i n e d  b y  AS 4 7 . 1 0 . 9 9 0 ( 1 ) ,  a n d  

t h e  c o n c e p t s  a d d r e s s e d  i n  s u b s e c t i o n  ( A )  a r e  r e a d i l y  u n d e r s t o o d .

T h e  t h i r d  r e a s o n ,  t h e  d a n g e r  s u b s e c t i o n  (A )  w o u l d  m a k e  

t h e  o t h e r  s u b s e c t i o n s  " v i r t u a l l y  s u p e r f l u o u s , "  i s  e a s i l y  a v o i d e d  

b y  r e c o g n i z i n g  t h a t  s u b s e c t i o n  ( A )  i s  d i r e c t e d  a t  f a i l u r e  o f  c a r e .  

S u b s e c t i o n  ( A )  e n c o m p a s s e s  t h a t  s p e c i f i c  e v i l ,  a s  d i s t i n g u i s h e d  

f r o m  t h e  a c u t e  h a z a r d s  a d d r e s s e d  b y  t h e  o t h e r  s u b s e c t i o n s .  T h e  

s i t u a t i o n s  a d d r e s s e d  i n  s u b s e c t i o n  ( A )  a r e  n o t  n e c e s s a r i l y  t h e  s a m e  

a s  t h o s e  a d d r e s s e d  i n  s u b s e c t i o n s  ( B )  t h r o u g h  ( F ) . M o r e  t h a n  o n e  

s u b s e c t i o n  m a y  a p p l y  i n  a n y  g i v e n  c a s e ,  b u t  t h a t  d o e s  n o t  m e a n  t h e

4 ( . . . c o n t i n u e d )
( K i m  O a t e s  e d . ,  1 9 8 4 ) ;  V i n c e n t  J .  F o n t a n a  & D o u g l a s  J .  B e s h a r o v ,  

T h e  M a l t r e a t e d  C h i l d  ( 1 9 7 9 )  . T h e r e f o r e ,  n o t  o n l y  i s  t h e  c o u r t  
p o t e n t i a l l y  m a k i n g  v a l u e  j u d g m e n t s  r e s e r v e d  f o r  t h e  l e g i s l a t u r e ,  
i t  m a y  w e l l  b e  r e a c h i n g  e r r o n e o u s  c o n c l u s i o n s .- 2 8 -  4314



4 7 . 1 0 . 0 1 0 ( a )  ( 2 )  ( A )  . F o r  j u r i s d i c t i o n  t o  be.  f o u n d  u n d e r  s u b s e c t i o n  

( A )  , t h e  i n a b i l i t y  t o  c a r e  w o u l d  h a v e  t o  l e a d  t o  a  h a r m  o r  a  t h r e a t  

o f  h a r m  o f  a  g r a v i t y  c o m p a r a b l e  t o  t h a t  p r e s e n t e d  b y  t h e  c i r c u m ­

s t a n c e s  s p e c i f i e d  i n  o t h e r  p a r t s  o f  AS  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) . 5 S e e  

R o s e n b e r g  v .  S m i d t . 7 2 7  P . 2 d  7 7 8 ,  7 8 6  n . 1 8  ( A l a s k a  . 9 8 6 )  ( a p p l y i n g  

t h e  p r i n c i p l e  o f  s t a t u t o r y  c o n s t r u c t i o n  t h a t  " t h e  m e a n i n g  o f  

d o u b t f u l  w o r d s  m a y  b e  d e t e r m i n e d  b y  r e f e r e n c e  t o  t h e i r  a s s o c i a t i o n  

w i t h  o t h e r  a s s o c i a t e d  w o r d s  a n d  p h r a s e s " ) . 6 T h a t  c o m p a r i s o n ,  o f

5 S u b s e c t i o n  ( A )  i t s e l f  s p e c i f i e s  t h r e e  d i f f e r e n t  
c i r c u m s t a n c e s  i n  w h i c h  s u c h  a  h a r m  i s  p r e s e n t  o r  t h r e a t e n e d :  t h e  
c h i l d  i s  h a b i t u a l l y  a b s e n t  f r o m  c h e  h o m e ,  t h e  c h i l d  r e f u s e s  t o  
a c c e p t  a v a i l a b l e  c a r e ,  a n d  t h e  c h i l d  i s  p h y s i c a l l y  a b a n d o n e d .  A S  
4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) .  A s  d i s c u s s e d  a b o v e ,  " p h y s i c a l  a b a n d o n m e n t "  i s  
n o t  t h e  e x c l u s i v e  b a s i s  f o r  d e t e r m i n i n g  u n d e r  s u b s e c t i o n  ( A )  t h a t  
t h e r e  i s  n o  e l i g i b l e  p e r s o n  " c a r i n g  o r  w i l l i n g  t o  p r o v i d e  c a r e "  t o  
t h e  c h i l d .  S e e  s u p r a , n o t e  8 .  F o r  e x a m p l e ,  a  p a r e n t  w h o  r e m a i n s  
i n  t h e  c h i l d ' s  i m m e d i a t e  v i c i n i t y  m a y  n o t  h a v e  p h y s i c a l l y  a b a n d o n e d  
t h e  c h i l d ,  b u t  m a y  h a v e  t h r o u g h  i n a b i l i t y  o r  d i s i n t e r e s t  s o  i g n o r e d  
t h e  c h i l d ' s  n e e d s  a s  t o  h a v e  c o n s t r u c t i v e l y  a b a n d o n e d  t h e  c h i l d .

T h e  o t h e r  c i r c u m s t a n c e s  s p e c i f i e d  b y  AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  
i n  w h i c h  s u c h  h a r m  i s  p r e s e n t  o r  t h r e a t e n e d  a r e :  t h e  c h i l d ’ s  n o t
h a v i n g  r e c e i v e d  n e c e s s a r y  m e d i c a l  t r e a t m e n t  b e c a u s e  o f  a  p a r e n t ' s  
k n o w i n g  f a i l u r e  t o  p r o v i d e  i t  ( s u b s e c t i o n  ( B ) ) ;  t h e  c h i l d ' s  h a v i n g  
s u f f e r e d ,  o r  f a c i n g  a n  i m m i n e n t  a n d  s u b s t a n t i a l  r i s k  o f  s u f f e r i n g ,  
s u b s t a n t i a l  p h y s i c a l  h a r m  a s  a  r e s u l t  o f  a  p a r e n t ' s  a c t s  o r  
o m i s s i o n  ^ s u b s e c t i o n  ( C ) ) ;  t h e  c h i l d ' s  h a v i n g  b e e n ,  o r  b e i n g  i n  
i m m i n e n t  a n d  s u b s t a n t i a l  d a n g e r  o f  b e i n g ,  s e x u a l l y  a b u s e d  b y  a  
p a r e n t  o r  a s  a  r e s u l t  o f  p a r e n t a l  n e g l e c t  o r  f a c i l i t a t i o n  o f  t h e  
a b u s e  ( s u b s e c t i o n  ( D ) ) ;  t h e  c h i l d ' s  c o m m i t t i n g  d e l i n q u e n t  a c t s  a s  
a  r e s u l t  o f  p a r e n t a l  p r e s s u r e ,  g u i d a n c e ,  o r  i n f l u e n c e  ( s u b s e c t i o n
( E ) ) ;  a n d  t h e  c h i l d ' s  h a v i n g  s u f f e r e d  s u b s t a n t i a l  p h y s i c a l  a b u s e  
o r  n e g l e c t  a s  a  r e s u l t  o f  c o n d i t i o n s  c r e a t e d  b y  t h e  p a r e n t  
( s u b s e c t i o n  ( F ) ) .

6 R e q u i r i n g  t h a t  t h e  i n a b i l i t y  t o  c a r e  p r e s e n t  a  h a r m  o r  
t h r e a t  o f  h a r m  a s  s e r i o u s  a s  t h o s e  r e f l e c t e d  i n  t h e  o t h e r  
c i r c u m s t a n c e s  e n u m e r a t e d  i n  t h e  s u b s e c t i o n s  o f  AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  
e n s u r e s  t h a t  t h o s e  s u b s e c t i o n s  a r e  n o t  r e n d e r e d  s u p e r f l u o u s .  S e e  
J o u r n e y  v .  S t a t e . 8 9 5  P . 2 d  9 5 5 ,  9 5 9  n . 1 0  ( A l a s k a  1 9 9 5 )  ( e x p l a i n i n g  
t h a t  " a s  a  g e n e r a l  r u l e ,  s t a t u t e  s h o u l d  b e  c o n s t r u e d  s o  t h a t  e f f e c t  
i s  g i v e n  t o  a l l  i t s  p r o v i s i o n s  a n d  n o  p a r t  i s  i n o p e r a t i v e  o r  
s u p e r f l u o u s ,  v o i d  o r  i n s i g n i f i c a n t " )  ( c i t a t i o n  o m i t t e d ) .- 3 1 - 4314



c o u r s e ,  r e q u i r e s  r e c o g n i t i o n  t h a t  a  f a i l u r e  o f  c a r e  u n d e r  

s u b s e c t i o n  ( A )  c o u l d  b e  s u f f i c i e n t l y  g r a v e  i n  t h e  e y e s  o f  t h e  

l e g i s l a t u r e  t o  j u s t i f y  i n t e r v e n t i o n  a s  a  m a t t e r  o f  s o c i a l  p o l i c y .

A c c o r d i n g  t o  t h e  c o u r t ,  t h e  S t a t e ' s  r e a d i n g  o f  s u b s e c t i o n  

( A )  i n  t h i s  c a s e  w o u l d  p e r m i t  t h e  S t a t e  t o  a s s u m e  c u s t o d y  o v e r  " a n y  

c h i l d  w h o  h a d  n e e d s  t h e  c h i l d ' s  p a r e n t s  c o u l d  n o t  m e e t . "  O p i n i o n  

a t  1 3 .  A s  n o t e d  a b o v e ,  I  a g r e e  t h a t  s u c h  a  r e a d i n g  w o u l d  b e  t o o  

b r o a d .  T h a t  d o e s  n o t  m e a n ,  h o w e v e r ,  t h a t  t h i s  c o u r t ' s  r e a d i n g  i s  

c o r r e c t .

T h e  c o u r t  a r g u e s  t h a t  t h e  b e t t e r  w a y  t o  i n t e r p r e t  

s u b s e c t i o n  ( A )  i s  " i n  a c c o r d a n c e  w i t h  i t s  p l a i n  i n t e n t  . . .  . "  

O p i n i o n  a t  1 4 .  I  a g r e e .  I  r e a d  s u b s e c t i o n  ( A ) ,  h o w e v e r ,  t o  

e x p r e s s  a  d i f f e r e n t  i n t e n t .

B e c a u s e  t h e  c o u r t  m i s i n t e r p r e t s  s u b s e c t i o n  ( A ) , i t  

e r r o n e o u s l y  c o n c l u d e s  t h a t  i n a b i l i t y  i s  i r r e l e v a n t  t o  a  C I N A  

a d j u d i c a t i o n  u n d e r  t h a t  s u b s e c t i o n .  T o  r e p e a t ,  t h e  i n a b i l i t y  t o  

c a r e  i s  r e l e v a n t  t o  b o t h  c o n d i t i o n s  w h i c h  h a v e  t o  b e  m e t  u n d e r  

s u b s e c t i o n  ( A )  i n  a  c a s e  l i k e  t h i s .  T h e r e  m u s t  f i r s t  b e  n o  p a r e n t  

o r  o t h e r  e l i g i b l e  c a r e g i v e r  w h o  i s  i n  f a c t  " c a r i n g "  a t  p r e s e n t  f o r  

t h e  c h i l d ,  i . e . ,  t h e r e  m u s t  b e  a  p r e s e n t  f a i l u r e  o f  c a r e .  S e c o n d ,  

t h e r e  m u s t  b e  n o  o t h e r  p a r e n t  o r  c a r e g i v e r  " w i l l i n g  t o  p r o v i d e  

c a r e "  i f  t h e  c h i l d ' s  c u s t o d y  w e r e  t o  b e  c h a n g e d  t o  s o m e  o t h e r  

e l i g i b l e  c a r e g i v e r .  T h e  c o u r t  e r r o n e o u s l y  r e a d s  " c a r i n g "  a n d  

" w i l l i n g  t o  p r o v i d e  c a r e "  t o  b e  t w o  s e p a r a t e  a l t e r n a t i v e s .  I t  

r e a d s  w i l l i n g n e s s  a s  a  s u b s t i t u t e  f o r  a b i l i t y .  I t s  r e a d i n g  f a i l s  

t o  d i s t i n g u i s h  b e t w e e n  t h e  s t a t u s  q u o  a n d  t h e  f u t u r e .  A s s u m i n g  t h e
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o t h e r  s u b s e c t i o n s  a r e  r e n d e r e d  s u p e r f l u o u s  o r  t h a t  t h e  l e g i s l a t u r e  

i n t e n d e d  t h e  r e a d i n g  t h i s  c o u r t  n o w  i m p o s e s  o n  t h e  s t a t u t e .

A n y  p o s s i b l e  s u p e r f l u i t y  i s  a v o i d e d  b y  l i m i t i n g  

s u b s e c t i o n  ( A )  i n  a  m a n n e r  c o n s i s t e n t  w i t h  i t s  t e r m s .  T h e

l e g i s l a t u r e  c o u l d  n o t  h a v e  e x p e c t e d  t h a t  a  m e r e  b e s t  i n t e r e s t s  

a n a l y s i s  w o u l d  e s t a b l i s h  C I N A  s t a t u s  u n d e r  s u b s e c t i o n  ( A ) . 

F u r t h e r ,  t h e  s p e c i f i c  c i r c u m s t a n c e s  n o t e d  i n  s u b s e c t i o n  ( A )  ( i . e . ,  

r u n n i n g  a w a y ,  p h y s i c a l  a b a n d o n m e n t )  i l l u s t r a t e  t h e  m a g n i t u d e  o f  t h e  

s o r t  o f  f a i l u r e  o f  c a r e  t h e  l e g i s l a t u r e  i n t e n d e d  t o  a d d r e s r .  

F u r t h e r ,  t h e  r e f e r e n c e  t o  " a v a i l a b l e  c a r e "  i m p l i e s  t h a t  t h e  

l e g i s l a t u r e  d i d  n o t  i n t e n d  t o  r e q u i r e  p e r f e c t  c a r e .  T h i s  c o u r t

p r e v i o u s l y  g a v e  c o n t e n t  t o  s u b s e c t i o n  ( A )  a n d  l i m i t e d  i t s

a p p l i c a t i o n  b y  a p p r o p r i a t e l y  r e j e c t i n g  t h e  e q u i v a l e n t  o f  a  b e s t

i n t e r e s t  a n a l y s i s  d u r i n g  a  C I N A  a d j u d i c a t i o n .  F . T .  v .  S t a t e . 8 6 2  

P . 2 d  8 5 7  ( A l a s k a  1 9 9 3 ) .  I n  t h a t  c a s e ,  t h e  S t a t e  a r g u e d  t h a t  a  

f a t h e r  c o u l d  n o t  h a v e  b e e n  " w i l l i n g  t o  p r o v i d e  c a r e "  b e c a u s e  h e  w a s  

u n a b l e  t o  m e e t  h i s  c h i l d ' s  s p e c i a l  n e e d s  d u e  t o  t h e  c h i l d ' s  

s e v e r e l y  e m o t i o n ? l l y  d i s t u r b e d  c o n d i t i o n .  I d .  a t  8 6 0 - 6 1 .  I  a g r e e  

w i t h  t h a t  r e s u l t .  I n  t h o s e  c i r c u m s t a n c e s ,  n o  p a r e n t  c o u l d  b e  

e x p e c t e d  t o  " c u r e "  t h e  c h i l d  o r  m e e t  o t h e r  t h a n  t h e  c h i l d ' s  m o s t  

b a s i c  n e e d s .  T h e  h o l d i n g  i n  F . T .  a p p r o p r i a t e l y  l i m i t s  C I N A  

a d j u d i c a t i o n s  u n d e r  s u b s e c t i o n  ( A )  . T h i s  l i m i t a t i o n  p r e v e n t s  

s u b s e c t i o n  ( A )  f r o m  s w a l l o w i n g  u p  t h e  o t h e r  s u b s e c t i o n s .

U n f o r t u n a t e l y ,  i n  m y  v i e w ,  t h e  c o u r t  i n  F . T .  t h e n  

p r o c e e d e d  t o  e x p a n d  o n  t h i s  n a r r o w  a n d  a p p r o p r i a t e  h o l d i n g .  I t  

r e j e c t e d  a n  a r g u m e n t  t h a t  i n a b i l i t y  t o  c a r e  c o u l d  s u p p o r t  a  f i n d i n g
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t h a t  a  c h i l d  i s  i n  n e e d  o f  a i d  u n d e r  AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) .  I t

s t a t e d ,  " A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  w o u l d  s u p p o r t  a  C I N A  a d j u d i c a t i o n

o n l y  i f  [ t h e  c h i l d ]  h a d  n o  p a r e n t ,  g u a r d i a n ,  c u s t o d i a n ,  o r  r e l a t i v e

c a r i n g  o r  w i l l i n g  t o  p r o v i d e  c a r e .  S p e c i f i c a l l y ,  t h e  p a r t i e s '

[ s i c ]  d i s p u t e  w h e t h e r  ( t h e  f a t h e r ]  w a s  w i l l i n g  t o  p r o v i d e  c a r e . "

I d .  a t  8 6 1 .  D H S S  a r g u e d  " t h a t  [ t h e  f a t h e r ]  c o u l d  n o t  h a v e  b e e n

w i l l i n g  t o  p r o v i d e  c a r e  b e c a u s e  h e  w a s  u n a b l e  t o  m e e t  [ t h e  c h i l d ' s ]

n e e d s . "  I d .  T h i s  c o u r t  r e j e c t e d  t h a t  a r g u m e n t  a n d  D H S S ' s

" c o n c l u s i o n  t h a t  i f  a  c h i l d  h a s  n e e d s  a  p a r e n t  c a n n o t  m e e t ,  t h e n

t h e  p a r e n t  c a n n o t  b e  ' w i l l i n g  t o  p r o v i d e  c a r e '  f o r  t h a t  c h i l d . "

I d .  T h e  c o u r t  s t a t e d  t h a t

t h e  S t a t e ' s  c o n f l a t i o n  o f  w i l l i n g n e s s  t o  c a r e  
a n d  a b i l i t y  t o  s a t i s f y  n e e d s  l e a d s  t o  a b s u r d  
c o n c l u s i o n s .  B y  t h e  S t a t e ' s  l o g i c ,  t h e  p a r e n t  
o f  a n y  c h i l d  w i t h  a n  i n c u r a b l e  d i s e a s e  i s  n o t  
w i l l i n g  t o  c a r e  f o r  t h a t  c h i l d ,  s i n c e  b y
d e f i n i t i o n  t h e  p a r e n t  w i l l  n o t  b e  a b l e  t o  m e e t  
t h e  c h i l d ' s  m e d i c a l  n e e d  f o r  a  c u r e .

I d .  T h e  F . T .  o p i n i o n  r e a s o n e d  t h a t  i n a b i l i t y  t o  c a r e  w a s

i n s u f f i c i e n t  t o  s u p p o r t  a  f i n d i n g  t h a t  a  c h i l d  i s  i n  n e e d  o f  a i d

u n d e r  s u b s e c t i o n  ( A ) . T h e  q u e s t i o n  a c t u a l l y  p r e s e n t e d  t h e r e  w a s ,

i n  m y  v i e w ,  s u b s t a n t i a l l y  n a r r o w e r  t h a n  t h i s  c o u r t ' s  b r o a d  l a n g u a g e

w o u l d  s u g g e s t .

T h e  a c t u a l  h o l d i n g  i n  F . T .  i s  n o n e t h e l e s s  c o r r e c t ,  a n d

i n s t r u c t i v e .  T h e  a b i l i t y  o f  a  p a r e n t  o r  r e l a t i v e  t o  p r o v i d e  c a r e

s h o u l d  b e  c o m p a r e d  t o  a  n o r m a l  l e v e l  o f  p a r e n t a l  f i t n e s s .  F o r

e x a m p l e ,  i f  n o  p e r s o n  c o u l d  s u c c e s s f u l l y  p r o v i d e  t h e  c a r e  r e q u i r e d

t o  c u r e  a n  i n c u r a b l y - i l l  c h i l d ,  g e n e r a l  p a r e n t a l  f i t n e s s  w o u l d

n o n e t h e l e s s  b e  s u f f i c i e n t  t o  d e f e a t  j u r i s d i c t i o n  u n d e r  AS
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c u r r e n t  c a r e g i v e r  i s  p r e s e n t l y  f a i l i n g  t o  p r o v i d e  t h e  n e c e s s a r y  

c a r e ,  a  C I N A  a d j u d i c a t i o n  i s  n o n e t h e l e s s  i n a p p r o p r i a t e  i f  s o m e  

o t h e r  e l i g i b l e  c a r e g i v e r  i s  a b l e  t o  p r o v i d e  c a r e  i n  t h e  f u t u r e .  

W i l l i n g n e s s  a l o n e  i s  n o  s u b s t i t u t e  f o r  a n  a b i l i t y  t o  p e r f o r m .  T h e  

c o u r t  l o o k s  a t  w i l l i n g n e s s  i n  i s o l a t i o n ,  a n d  f a i l s  t o  g i v e  

a p p r o p r i a t e  w e i g h t  t o  t h e  c l a u s e  " t o  p r o v i d e  c a r e . "

F o r  t h e s e  r e a s o n s ,  t h i s  c o u r t  s h o u l d  n o t  o v e r r u l e  i t s  

p r i o r  o p i n i o n s  i n  w h i c h  i t  f o u n d  i n a b i l i t y  t o  p r o v i d e  c a r e  t o  b e  

r e l e v a n t  t o  a  s u b s e c t i o n  ( A )  i n q u i r y .  S e e  A . M .  v .  S t a t e . 8 9 1  P . 2 d  

8 1 5 ,  8 2 4  ( A l a s k a  1 9 9 5 ) ;  I n  r e  T . W . R . , 8 8 7  P . 2 d  9 4 1 ,  9 4 5  ( A l a s k a

1 9 9 4 ) ;  I n  r e  J . L . F .  . 8 2 8  P . 2 d  1 6 6 ,  1 7 0  ( A l a s k a  1 9 9 2 ) .  I  w o u l d

c o n s e q u e n t l y  d i s a v o w  t h e  l a n g u a g e  i n  F . T . . 8 6 0  P . 2 d  a t  8 6 0 ,  b y  

w h i c h  t h e  c o u r t  r e j e c t e d  a n  a r g u m e n t  t h a t  i n a b i l i t y  t o  c a r e  c o u l d  

s u p p o r t  a  f i n d i n g  t h a t  a  c h i l d  w a s  C I N A  u n d e r  s u b s e c t i o n  ( A )  . I  

w o u l d  n o t  o v e r r u l e  t h e  e x p l i c i t  h o l d i n g  i n  F . T .

I n  t h e  c a s e  n o w  b e f o r e  u s ,  t h e  r e c o r d  d o e s  n o t  w a r r a n t  

a  f i n d i n g  t h a t  S . A .  a n d  D . A .  a r e  C I N A  u n d e r  AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) ,  

b e c a u s e  t h e  f a c t s  d o  n o t  j u s t i f y  a  c o n c l u s i o n  t h a t  N . A .  w a s ,  a t  t h e  

t i m e  o f  t h e  t r i a l ,  u n a b l e  o r  u n w i l l i n g  t o  p r o v i d e  t h e  k i n d  o f  c a r e  

c o n t e m p l a t e d  u n d e r  s u b s e c t i o n  ( A ) .  I  c o n s e q u e n t l y  a g r e e  t h a t  t h e  

t e r m i n a t i o n  o f  N . A . ' s  p a r e n t a l  r i g h t s  s h o u l d  b e  r e v e r s e d .

- 3 3 - 4314



KSCAL NOTE
STATE OF ALASKA
1996 LEGISLATIVE SESSION

BILL NO. HP339

Revision Date:
Title: Termination of Parental Rights Dept. Affected: Health and Social Services 

BRU: Family and Youth ServicesComponent: D F Y S Central OfticeSponsor: Representative RokebergRequestor: House (HES) COMPONENT SERIAL NO. 259See also (SNtf):______Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY97 FY98 FY99 FYOO FY01 FY02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND 4  STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL 0 DEHATING 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

CAPITAL EXPENDITURES |

CHANGES IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
-004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
Other (please specify)

TOTAL 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of any current year (FY96) cost: $0.0

PREPARER TO PROV IDE  ALL D ISTR IBUT ION  COPIES TO GOVERNOR’ S LEGISLATIVE OFFICE
For fu rthe r d istribution in form ation , ca ll the G oveno r’ s Legislative O ffice

iRtv n/95)96fisno.xis/OAS_OHSS Page 1 o f 1



La w  O FF irFS  o

K A T H L E E N  A . W E E K S
4 2 5  " G "  S T R E E T , S U IT E  9 0 0  

A N C l  l O R A G f ,  A L A S K A  9 9 5 0 )

R H O N E :  (907) 2 76-4443 HAX (907) 279-6601

J a n u a r y  2 3 ,  1 9 9 6

M r .  N o r m  R o k e b e r g  
7 1 6  W. 4 t h  A v e n u e  
A n c h o r a g e ,  AK 9 9 5 0 1 v i a  f a c s i m i l e :  4 6 5 - 2 0 4 0

R e :  H o u s e  B i l l  N o .  3 3 9

D e a r  R e p r e s e n t a t i v e  R o k e b e r g :

I  w a n t  t o  t h a n k  y o u  s i n c e r e l y  o n  b e h a l f  o f  t h e  c h i l d r e n ,  
p a r e n t s ,  a n d  f a m i l i e s  t h a t  y o u  w i l l  c r e a t e  t h r o u g h  t h e  i n t r o d u c t i o n  
o f  H o u s e  B i l l  N o .  3 3 9 .  A s  a n  a t t o r n e y  w h o  p r a c t i c e s  f a m i l y  l a w  
e x t e n s i v e l y ,  I  h a v e  s e e n  t o o  m a n y  p a r e n t s  t h a t  d e s p e r a t e l y  w a n t e d  
t o  a d o p t  a  c h i l d  w h e n  t h e  c h i l d  w a s  p r e v e n t e d  f r o m  b e i n g  a d o p t e d  b y  
t h e  p o t e n t i a l  f u t u r e  p a r e n t i n g  o f  a  b i r t h p a r e n t  i n  j a i l  f o r  a  l o n g  
t e r m  s e n t e n c e .  I  s i n c e r e l y  a p p r e c i a t e  t h e  f a c t  t h a t  y o u  h e a r d  t h e  
A l a s k a  S u p r e m e  C o u r t ' s  p l e a  t o  p r o v i d e  o u r  c o u r t s  w i t h  a  l i t t l e  
m o r e  f l e x i b i l i t y  i n  a p p r o v i n g  a n  a d o p t i o n  w h e n  t h e  b i r t h p a r e n t  i s  
l i k e l y  t o  b e  i n c a r c e r a t e d  f o r  t h e  m i n o r i t y  o f  t h e  c h i l d .

I t  i s  t r a g i c  w a t c h i n g  c h i l d r e n  s u f f e r  f o r  t h e i r  p a r e n t ' s  
c r i m e .  C h i l d r e n  n e e d  a  r e a l  s e n s e  o f  f a m i l y  a n d  t h e  s e c u r i t y  o f  
b e l o n g i n g  t o  a  f a m i l y  u n i t .  f o u r  b i l l ,  H o u s e  B i l l  N o .  3 3 9 ,  w i l l  
u n d o u b t e d l y  p r o v i d e  a  m o r e  s o l i d  f o u n d a t i o n  f o r  t h e s e  c h i l d r e n  w h o  
h a d  b e e n  f o r g o t t e n  f o r  s o  m a n y  y e a r s .

I  h o p e  t h a t  t h e  L e g i s l a t u r e  w i l l  s u p p o r t  H o u s e  B i l l  N o .  3 3 9  
a n d  p a s s  i t  q u i c k l y .

T h a n k  y o u .

S i n c e r e l y ,

K a th l e e n  A. Week s

K A W / j m h



LEGAL SERVICES

( 9 0 7 )  4 6 5 - 3 8 6 7  o r  4 6 5 -2 4 5 0
FAX (9 0 7 )  4 6 5 - 2 0 2 9
Mail S to p  3 1 0 1

DIVISION OF LEGAL AND RESEARCH SERVICES  
LEGISLATIVE AFFAIRS A G EN CY  

STATE OF ALASKA
1 3 0  S ew a rd  S tre e t, S u ite  4 0 9
Ju n e au , A la sk a  9 9 8 0 1 -2 1 0 5

M E M O R A N D U M January 26, 1996

SUBJECT: Termination o f parental rights o f  incarcerated parents 
(Work Order No. 9-LS1124\C)

TO:

FROM: Terri Lauterbach 
Legislative Counsel

Representative Norma 
Attn: Mia Costello

Enclosed is a draft CS for HB 339.

I have moved the reference to "incarceration" up to line 5, and I have rewritten the other 
paragraphs o f  the original version o f HB 339. This re-write is intended to clarify the 
following points:

(1) incarceration is the "parental conduct" causing the child to be a child in need o f  
aid, not the criminal conduct that may have led to the incarceration;

(2) incarceration for a significant period is the parental conduct that "is likely to 
continue"; there is no requirement that the court find that the prior crime may again be 
committed; and

(3) whether the incarceration includes a "significant" portion o f  the child’s minority 
is to be determined based on the child's age, the child's need for care and control by an adult, 
and how much o f  the parent's incarceration will occur during the child's minority.

I hope this draft suits your purposes. Please let me know if  you need additional assistance 
on this matter.

TML:klb:glc
96-035.klb

Enclosure
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WORK DRAFT WORK DRAFT WORK DRAFT

CS FOR HOUSE BELL NO. 339( )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

N I N E T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

B YO ffered:Referred:Sponsor/s): R E P R E S E N T A T IV E S  R O K E B E R G , M ulder
A BILL

FOR AN ACT ENTITLED

" A n  Act relating to the termination of parental rights of incarcerated parents."

BE IT ENAC TED BY TH E LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 47.10.080 is amended by adding a new subsection to read:

(o) For purposes of terminating a parent’s parental rights under the standards 

in (c)(3) o f this section, the court may determine that incarceration o f the parent is 

sufficient grounds for determining that a minor is a child in need o f aid under 

AS 47.10.010(a)(2)(A) as a result o f parental conduct and that the conduct is likely to 

continue if  the court finds, based on clear and convincing evidence, that the

(1) period of incarceration that the parent is scheduled to serve during 

the child’s minority is significant considering the child’s age and the child's need for 

an adult’s care and control; and

(2) parent has failed to make adequate provisions for care o f the child 

during the period o f incarceration that will be during the child’s minority.

-1-
tJew  T e x t  U n d e r l i n e d  [D E LE T E D  T E X T  BR A C K E TE D ]

C S I1 B  3 3 9 (  )



Peggy Thomas 
9208 Long Run Drive 
Juneau, Alaska 99801 
January 19, 1996

The Honorable Norman Rokeberg 
Alaska State Legislature 
State Capitol, Room 110 
Juneau, Alaska 99811

Re: House Bill No. 339
An act relating to the termination of parental 
rights of incarcerated parents

Dear Representative Rokeberg:

I am writing in support of HB 339. The case appealed to the supreme court in 
A.M. v. State. 891 P.2d 815, 822 (Alaska 1995), are the children I have presently in my 
care. I am a foster parent and the two children, Samantha and Marc, will have been with 
me five years on February 22nd.

The children’s mother relinquished her parental rights with the understanding that 
I would adopt the children and the father’s rights be terminated.

Marc and Samantha were taken into custody at age 3 and 18 months, respectively, 
because their father, Anthony Mancini, was arrested for Theft in the Second Degree and 
Sexual Abuse of a Minor in the Second Degree. Mr. Mancini was subsequently convicted 
of those charges. He received 10 years incarceration with one year suspended for a total 
of nine years. In jail time that means ne will have served five years. He is due to be 
released May 14th of this year.

S U P P O R T



Representative Rokeberg

January 19, 1996

Page 2

Mr. Mancini’s parental rights were terminated by Judge Carpeneti. Mr. Mancini 
appealed. The supreme court remanded this case March 10,1995, to Judge Carpeneti 
and we are again awaiting his decision as to termination. Justice Compton of the Alaska 
Supreme Court has twice urged the legislature to "define more clearly the effect of 
incarceration on parental rights." (A.M. v. State, pp. 29-30 of the opinion)

Mr. Mancini has an extensive juvenile as well as adult criminal history. He has no 
relatives in the state of Alaska. In July 1990 he placed the children in state care (because 
he had no one to care for the children) while he served two weekends of jail time. His 
criminal acts have been willful and seem likely to continue.

These children have grown up in my home; they have become a part of my family. 
They have been in limbo the five years while waiting for the courts to decide their fate. 
While the children have frequent contact with their mother and weekly court-ordered 
telephone contact with their father, they still have a need to belong to a family- 
permanently.

I urge you to support this bill to give the courts another option in deciding children- 
in-need-of-aid cases. This case seems to demonstrate perfectly the need for this 
legislation.

Sincerely,

h / Y Y U o

Peggy Thomas

Attachments
(1) Supreme Court Opinion Nada A. v. State
(2) Supreme Court Opinion A.M. v. State
(3) First letter asking for sponsorship of legislation



ALASKA STATE LEGISLATURE

INTERIM
716 WEST 4TH AVENUE SUITE 640 
ANCHORAGE. AK 99601 
PHONE (907)256-8101 
FAX (907) 258-2916
SESSION 
STATE CAPITOL 
JUNEAU AK 19801-118? 
PHONE (907) 465-4966 
FAX (907)465-2040

Sponsor Statement HB 339 
"An act relating to the termination of parental rights of incarcerated parents"

This bill gives the courts the authority to consider incarceration in child custody cases dealing 
with termination of parental rights. Currently, the court does not have the statutory authority to 
do this. HB 339 will allow the courts to: look at a parent’s imprisonment; whether the length of 
the prison term will include a significant portion of the child's minority; and to consider 
whether or not the parent has failed to make adequate provisions for care of the child during 
the prison term.
If a parent is in prison for 10 or 15 years and parental rights have not been terminated, the 
child can linger in a foster home for years, without any sense of permanency and belonging. 
This bill will let the courts look at the effect on the relationship when a parent is in prison and 
ultimately, give them a tool to make better custody decisions for children.
In order to terminate parental rights, the courts have the burden of proof of showing that the 
youth is a Child In Need of Aid (CINA) as a result of parental conduct, and that conduct is 
likely to continue to exist. Alaska Statute 47.10.010 says that the court may order the state to 
assume custody of a minor who is found to be a child in need of aid as a result of the child 
having no parent, guardian, custodian, or relative willing to provide care, including physical 
abandonment. "The destruction must be brought about by the acts of the parent, and in order 
to constitute abandonment, the acts of the parent must be willful." A.M. v. State of Alaska, 891 
P.2d 815,822 (Alaska 1995). Being sent to prison does not, by itself, qualify as willful 
abandonment.
The courts have explicitly asked the legislature to amend the statutes to cover situations 
where parents are in prison. The first time was more than a decade ago in Nada A. v. State. 
Last year, Alaska Supreme Court Justice Compton again re-iterated his request for 
legislative relief in A.M. v. State of Alaska.
I urge you to support this bill as it will ultimately give the courts the ability to make better 
decisions for children.

H ou s e  o f  R ep re sen ta t iv e s
COMMITTEE ASSIGNMENTS
OIL & GAS. CHAIRMAN 
LABOR & COMMERCE, VICE CHAIRMAN 
ADMINISTRATIVE REGULATION REVIEW. VICE CHAIRMAN 
HEALTH. FDUCATION & SOCIAL SERVICES. MEMBER 
ECONOMIC DEVELOPMENT, MEMBER

R e p re s e n t a t i v e  N o rm an  R o k e b e r g

S P O N S O R  S T A T E M E N T
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FA X  (9 0 7 )  4 6 5 - 2 0 2 9
M ail S to p  3 1 0 1

DIVISION OF LEGAL AND RESEARCH SERVICES  
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
1 3 0  S ew a rd  S tree t, Su ite 4 0 9
Juneau , A la sk a  9 9 8 0 1 -2 1 0 5

M E M O R A N D  1' M January 10. 1996

S U B J E C T : Sectional Analvsis tor HB 339

T O : Representative Norman Rokeberg 
Attn: Mia

F R O M : Ten
Legiaiauvc v-uunsci > *

Your staff has asked for a sectional analysis o f HB 339.

The bill is one section in length and provides as follows:

For purposes o f  terminating parental rights under AS 47.10.080(c)(3), the 
court may determine that a minor is a child in need o f aid under 
AS 47.10.010(a)(2) as a result o f parental conduct and that the conduct is 
likely to continue if there is no termination o f parental rights if the court 
finds, based on clear and convincing evidence, that the

11) parent is incarcerated as the result o f  a voluntary' act committed
by the parent:

(2) period ot incarceration imposed includes a significant portion o f 
the child's minority: and

(3) parent has failed to make adequate provisions for care o f the child 
during the period o f incarceration.

If you have questions about this bill that are not answered by this sectional analysis, please 
let me know.

TML:pl 
96-012.pirn

S E C T I O N A L  A N A L Y S I S



(907) 465-3367 or 465-2450FAX (907) 465-2029Mail Slop 3101

L E G I S L A T I V E  A F F A I R S  A G E N C Y  

S T A T E  O F  A L A S K A

DIVISION OF LEGAL SERVICES

130 Seward Street. Suite 409Juneau. Alaska 99301-2105

M.E M Q R A N D  ILM  April 25. 1995

S U B JE C T : Termination o f  Parental Rights (Work Order No. 9LS-1124\A)

TO: Representative Norman Rokeberg
Attn: Mia

FROM: Terri Lauterbach
Legislative Counsel

Enclosed is a draft for discussion purposes relating to termination o f parental rights when a 
parent is incarcerated. I have also enclosed excerpts from two court opinions on this subject, 
w ith highlighted portions indicating the court's wish for legislative guidance in this area. 
P lease let me know if I can be o f  further assistance.

TM Liglc
95-302.glc

Enclosure

T W O  E X C E R P T S  F R O M  C O U R T  O P I N I O N S  - F R O M  L E G A L  S E R V I C E S



p a r e n t - c h i l d  bond.

In sum, to t h e  e x t e n t  t h e  r e c o r d  s u p p o r t s  t h e  c o n c l u s i o n

t h a t  A . M . ' s  p a r e n t - c h i l d  r e l a t i o n s h i p  h a s  b e e n  d e s t r o y e d ,  t h a t  

d e s t r u c t i o n  a p p e a r s  t o  h a v e  r e s u l t e d  f r o m  th e  f a c t  of  h i s  

i n c a r c e r a t i o n .  H o w e v e r ,  A . M . ' s  i n c a r c e r a t i o n  c o u l d  n o t  s e r v e  as 

t h e  p r o p e r  b a s i s  for a f i n d i n g  of d e s t r u c t i o n  of the p a r e n t - c h i l d  

r e l a t i o n s h i p ,  s i n c e  it  w a s  n o t  t h e  c o n d u c t  u p o n  w h i c h  t h e  c o u r t  

r e l i e d  i n  f i n d i n g  t h a t  A.M. h a d  c o n s c i o u s l y  d i s r e g a r d e d  h i s  

p a r e n t a l  o b l i g a t i o n s . 3 C o n v e r s e l y ,  t h e  c o n d u c t  i n v o l v e d  i n  A . M . ' s  

c o n s c i o u s  d i s r e g a r d  of h i s  p a r e n t a l  o b l i g a t i o n s  w a s  n o t  t h e  c o n d u c t  

t h a t  " l e d  t o  th e d e s t r u c t i o n  o f  t h e  p a r e n t - c h i l d  r e l a t i o n s h i p . "

h i s  p a r e n t a l  r e s p o n s i b i l i t i e s  led t o  t h e  d e s t r u c t i o n  of  h i s  p a r e n t -

a c t  u p o n  w h i c h  a b a n d o n m e n t  m a y  b e  b a s e d .  Ha d a A.  . 6 6 0  P .  2 d  a t  4 3 9 .  
T h e  S t a t e  n e v e r t h e l e s s  i n v i t e s  u s  t o  h o l d  t h a t  A . M .  w a s  
i n c a r c e r a t e d  a s  a  r e s u l t  o f  h i % ;  v o l u n t a r y  a c t s ,  t h a t  h i i
f  i-------------------------------------------------------------------------------------------------------o f  h i s  m i s c o n d u c t ,  t h a t
t h e  i n a b i l i t y  t o  p r o v i d e  T o r  h i s r e s u l t i n g - f r o m  A : M .  * s  
i n c a r c e r a t i o n  i s  t h e r e f o r e  a r e s u l t  o f  h i s  v o l u n t a r y  c o n d u c t ,  a n d  
t h a t ,  i n  t h i s  s e n s e ,  A . M . ' s  p a r e n t - c h i l d  r e l a t i o n s h i p  h a s  b e e n  
d e s t r o y e d  b y  h i s  p r e - i n c a r c e r a t i o n  d i s r e g a r d  o f  h i s  p a r e n t a l  
d u t i e s .  I n  s u p p o r t  o f  t h i s  t h e o r y ,  t v e  S t a t e  c i t e s  a n u m b e r  o f  
c a s e s  t h a t  l i k e n  v o l u n t a r y  c r i m i n a l  a c t s  t o  a c t s  of a b a n d o n m e n t .  
S e e , e . g . . H u s t o n  v. H a g g a r d . 475 S . W . 2 d  330, 333 (Tex. A p p .  1 9 7 1 ) ;  
In re D o b b s . 5 3 1  P . 2 d  3 0 3  (Wash. A p p .  1 9 7 5 ) .

a d d r e s s e d  b y  J u s t i c e  C o m p t o n ' s  c o n c u r r e n c e  i n  j ^ d a - A *.. 6 6 0  P . 2 d  a t  
4 4 1 . T h e  g i s t  o f  J u s t i c e  C o m p t o n ' s  K a d a  A ,  c o n c u r r e n c e ,  h o w e v e r ,  
w a s  t h a t  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  u n d e r  t h i s  t h e o r y  w a s  
i m p e r m i s s i b l e  u n d e r  t h e  s t a t u t o r y  f r a m e w o r k  £ h e n  i n  e x i s t e n c e .  
J u s t i c e  C o m p t o n  u r g e d  t h e  l e g i s l a t u r e  t o  a m e n d  A l a s k a  l a w  t d  a l l o w  
t e r m i n a t i o n  u n d e r  t h i s  t h e o r y .  I d -  T h e  s t a t u t o r y  f r a m e w o r k  i n  
e x i s t e n c e  w h e n  H a d e  A .  w a s  d e c i d e d  r e m a i n s  e s s e n t i a l l y  u n c h a n g e d ,  
d e s p i t e  t h e  c o n c u r r i n g  o p i n i o n .  W e  d o c l i n e  t h e  S t a t e ' s  i n v i t a t i o n  
t o  a d o p t  t h i s  t h e o r y  i n  t h e  a b s e n c e  o f  a  s t a t u t o r y  c h a n g e .

T h e  s u p e r i o r  c o u r t ' s  c o n c l u s i o n  t h a t  A . M . ' s  d i s r e g a r d  of

8 I n d e e d ,  A . M . ' s  i n c a r c e r a t i o n  i s  n o t  t h e  t y p e  o f  w i l l f u l

T h e  S t a t e ' s  t h e o r y  i s  e s s e n t i a l l y  t h e  s a m e  t h e o r y

- 1 5 - 4177
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C O M P T O N ,  J u s t i c e ,  W i t h  w h o m  R A B I N O W I T Z ,  J u s t i c e ,  j o i n s ,  

c o n c u r r i n g .

O n c e  a g a i n  t h e  t e x t u a l  f a b r i c  o f  AS 4 7 . 1 0 . 0 8 0  c o n f i n e s  

u s  t o  a n  u n c o m f o r t a b l e  f i t .  S e e  N a d a  A. v .  S t a t e , 6 6 0  P . 2 d  4 3 6 ,  

4 4 1 - 4 3  ( A l a s k a  1 9 8 3 )  ( C o m p t o n ,  J . , c o n c u r r i n g ) .  A . M .  i s  s e r v i n g  

a  p r i s o n  t e r m  o f  a l m o s t  t e n  y e a r 3  f o r  s e x u a l l y  a b u s i n g  h i s  

s t e p d a u g h t e r .  H o w e v e r ,  w e  a r e  u n a b l e  t o  a f f i r m  t h e  t e r m i n a t i o n  o f  

h i s  p a r e n t a l  r i g h t s .  I  a g r e e  w i t h  o u r  d i s p o s i t i o n  o f  t h e  l e g a l  

i s s u e s  i n  t h i s  c a s e  b e c a u s e  I  d o  n o t  b e l i e v e  t h e  w o r d i n g  o f  t h e  

s t a t u t e s  g i v e  u s  a n y  c h o i c e .  F u r t h e r ,  t h e  d o c t r i n e  o f  s t a r e  

d e c i s i s  c o m m a n d s  t h a t  w e  f o l l o w  s t a t u t o r y  i n t e r p r e t a t i o n  

e s t a b l i s h e d  b y  p r e c e d e n t .  I  w r i t e  s e p a r a t e l y  t o  e x p r e s s  m y  

c o n t i n u i n g  b e l i e f  t h a t  a  l e g i s l a t i v e  r e s p o n s e  t o  t h i s  i s s u e  i s  

a p p r o p r i a t e ,  a n d  a l s o  t h a t  i t  i s  n o w  l o n g  o v e r d u e .

W h e n  w e ,  a s  a  s o c i e t y ,  t e r m i n a t e  p a r e n t a l  r i g h t s ,  w e  

s e v e r  t h e  f u n d a m e n t a l l y  i m p o r t a n t  r e l a t i o n s h i p  b e t w e e n  p a r e n t  a n d  

c h i l d .  I n  o u r  s o c i e t y  t h i s  r e l a t i o n s h i p  i s  h i g h l y  v a l u e d ,  y e t  a t  

t i m e s  i t  m u s t  b e  s e v e r e d .  We s e v e r  i t  o n l y  w h e n  t h e  h e a l t h  a n d  

s a f e t y  o f  t h e  c h i l d  m a n d a t e  t h a t  w e  d o  i o .  T h e  b a l a n c i n g  o f  t h e  

p a r e n t a l  r e l a t i o n s h i p  a g a i n s t  t h e  h e a l t h  a n d  s a f e t y  o f  t h e  c h i l d  

i s  a  c o m p l e x  d e c i s i o n  r e p l e t e  w i t h  s o c i a l  p o l i c y  c h o i c e s .  H o w e v e r ,  

t h e  t a s k  o f  d e t e r m i n i n g  d e s i r a b l e  s o c i a l  p o l i c y  i n  t h e  s p h e r e  o f  

p r e s e r v a t i o n  o r  t e r m i n a t i o n  o f  t h e  p a r e n t - c h i l d  r e l a t i o n s h i p  i s  a  

t a s k  w h i c h  c o u r t s  a r e  n o t  e q u i p p e d  t o  u n d e r t a k e .  I t  i s  n o t  a  

s p h e r e  i n  w h i c h  t h e  j u d i c i a r y  s h o u l d  e n g a g e  i n  s o c i a l  e n g i n e e r i n g .

I n  » a d a  A . . I  u r g e d  t h e  A l a s k a  L e g i s l a t u r e  t o  d e f i n e  m o r e

-29 - 4 3.77



c l e a r l y  t h e  e f f e c t  o f  i n c a r c e r a t i o n  o n  p a r e n t a l  r i g h t s .  I d .  a t  

4 4 1 .  I  d o  a o  a g a i n .  W h a t  l a  n e e d e d  i 5  a n  i n f o r m e d  s o c i a l  p o l i c y .  

T h e  f a c t  t h a t  d i f f i c u l t  s o c i a l  p o l i c y  c h o i c e s  m u s t  b e  m a d e  i s  n o t  

a  j u s t i f i c a t i o n  f o r  i g n o r i n g  t h e  i s s u e s  f r o m  w h i c h  t h e  d i f f i c u l t i e s  

h a v e  s p r u n g .  I  t h i n ) c  i t  u n f o r t u n a t e  t h a t  t h e  l e g i s l a t u r e  c o n t i n u e s  

t o  i g n o r e  t h e  e f f e c t  o f  a  p a r e n t ' s  i n c a r c e r a t i o n  o n  a  c h i l d  a n d  o n  

t h e  c o n t i n u a t i o n  o f  t h e  p a r e n t - c h i l d  r e l a t i o n s h i p .
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436 Alaska 660 PACIFIC REPORTER, 2d SERIESIn  this case, it would have been prefera­ble fo r the court to re-instruct the ju ry . Its fa ilu re  to do so, however, did not so preju­dice Drott as to constitute reversible error. Therefore, we 2ffirm the superior court’s ru lin g  on the offered instruction.F . Test Performed by Yukon[13] Shortly before trial, R ohloff (Y"u- kon’s mechanic), Sundborg (Yukon's expert mechanic) and Yukon's attorney conducted experim ents on the brake system o f the sam e crane involved in Gordon’s accident D ro tt attempted to introduce evidence of the experiments at trial. The trial court determined that the evidence wa3 relevant, but that it was inadmissible because it was cum ulative.D ro tt argues that the evidence should have been admitted. The purpose o f the proffered testimony was not to have the ju ry  draw conclusions about the particular cran e, but to show the capabilities o f D rott 250 cranes in general. According to D rott, the results of the experiments showed that the brake system, if properly maintained, was not defective. Drott argues that hav­in g an adverse party perform the tests m erely made the results dram atic and pro­bative.A lask a  Rule o f Evidence 403 provides: “ A lthough relevant, evidence may be e x ­cluded if its probative value is out­w eighed by the danger of unfair preju­dice, confusion of the issues, or mislead­ing the jury, or by considerations o f un­due delay, waste of time, or needless pre­sentation of cumulative evidence."As Gordon argues, there was a danger o f un fair prejudice from the brake test evi­dence because the testing procedure was slipshod and no written records were kept. Because the tests were performed on the sam e crane that was involved in Gordon’s accident, there was also a danger that the issues would be confused, or tne ju ry  would be misled by the test results. Further, as the trial court found, the evidence was cum ulative. In light of these considera­tions, we hold that the trial court did not abuse its discretion in deciding that the

probative value of Yukon’s experiment re­sults was outweighed by the possibility of resulting jury prejudice and undue trial de­lay.The judgm ent below Li A F F IR M E D .
«rnuw(imnNtnmo

N A D A  A-, Appellant and Cross-Appellee, v.S T A T E  o f Alaska, Appellee and Cross-AppellantNos. 6546, 6693.Supreme Court of Alaska.Feb. 25, 1983.
N atural mother appealed from order of the Superior Court, Fourth Judicial D istrict Fairbanks, Jam es R. Blair, J . ,  which termi­nated parental rights and stayed cross ap­peal. The Supreme Court, Connor, J . ,  held that: (1) evidence sustained finding of abandonment; (2) trial court applied proper test defining abandonment; but (3) evi­dence did not support finding that the act o f abandonment was likely to continue or be repeated; and (4) there was no denial of equal protection to child in permitting mother to seek reconsideration o f termina­tion order prior to final adoption decree.Reversed.Compton, J . ,  filed a concurring opinion.

1. Infants *=>157Test for abandonment involves consid­eration o f whether the parent's conduct has evidenced a disregard for the parental obli­gations and whether that disregard has led to a destruction o f the parent-child relation­ship.
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N A D A  A.
CUt as. MO P. 2d2. In fa n ts  c=» 180Evidence that mother had fled from city , leaving child with a babysitter, and evidence of eight-month period during which mother lived in a different city than the child sustained finding o f abandonment.3. In fan ta <*=>210Record demonstrated that court did not consider incarceration of mother in deter­m ining issue o f abandonment of child by m other.4. M otion s «=62W hen written findings o f fact conflict w ith an oral statem ent made by judge, w ritten findings are controlling.5. In fa n ts  *=>210Record demonstrated that trial court considered many facts, in addition to best interests of the child, in determining to term inate parental rights.6. In fa n ts  *=>210T rial court’s finding that mother was likely to continue to demonstrate a con­scious disregard o f the obligation owed by parent to a child even after her release from  incarceration because she suffered from  an impulsive personality disorder was insufficient to support finding, required for term ination of parental rights, that the pa­rental conduct w arranting termination was likely to continue. A S  47.10.080(c)(3).7. In fa n ts  <*=>155Mother's impulsive personality disorder was not, itself, conduct and thus not a ground for termination o f parental rights. A S  47.10.060(cX3).8. In fa n ts  *=*157W here mother’s abandonment of child was taken under stressful and unique cir­cum stances, involving her imminent incar­ceration for killing the child’s father, it would be unjustified to infer likely future abandonm ent from that incident. A S  47.- 10.080(cX3)..9. C on stitu tion al Law *=>82(10)Child’s right to a permanent, adequate home is not fundam ental and any differ­ence between treatm ent o f children whose

. v. STATE Alaska 437
4M (Aluki IMS)natural parents seek reconsideration o f ter­mination order and treatment of other chil­dren whose parents' rights have been termi­nated need only satisfy reasonable basis test.10. Action *=>68Good cause required for natural parent to stay adoption proceedings pending recon­sideration or order terminating parental rights is a showing that it would be in the best interests of the child to resume living with the natural parents because they have sufficiently rehabilitated themselves to pro­vide proper guidance and care for the child.11. Constitutional Law 225.1Review of termination orders by par­ents who assert that they can now take care o f the child properly does not deny equal protection to children awaiting adoption.

John Hagey, A sst Public Defender, Fair­banks, Dana Fabe, Public Defender, An­chorage, for appellant and cross-appellee.D. Rebecca Snow, A sst Atty. Gen., Fair­banks, Wilson L. Condon, Atty. G en., J u ­neau, for appellee and cross-appellant
Before B U R K E , C J . ,  and R A B IN O W IT Z , C O N N O R , M ATTH EW S and C O M P T O N , J J .

O PIN IO NC O N N O R , Justice.Nada A  appeals the termination o f her parental rights to her son, O A . A t  the conclusion of the termination hearing in superior court, the judge found that O .A . was a child in need of aid and that his mother’s disregard of her parental obliga­tions was likely to continue. The court ordered the termination of her parental rights, but further ordered that in the event of a change in circumstances, Nada could apply for a reconsideration of the termina­tion at any time before O A . is adopted. The state cross-appeals this order permit­ting a reconsideration of the termination.
AUDu Htp tit-tti pjd—j



438 Alaska 660 PACIFIC REPORTER, 2d SERIESNada gave birth to O A  on June 29,1978, H er husband, Mohammed, repeatedly bat­tered both his wife and child. In January, 1979, shortly after one of these incidents, N ada shot and killed Mohammed. She was then 17 y e a n  old. A fter the shooting, N ada left Fairbanks with O .A . and went to stay with her sister, Marie Gee, in Wash­ington State. A  few days after her arrival, N ada was arrested and charged with first degree murder. She was then incarcerated in a juvenile facility in Washington until she reached age 18. With the exception o f a few  months spent in temporary foster care, O .A . lived with Marie while Nada was incarcerated. Marie brought O .A . to the prison facility twice weekly for visits with N ada.A fte r  entering a negotiated plea to the charge o f manslaughter in Fairbanks, Nada was sentenced in Ju ly  of 1980. Marie brought O .A . with her to Alaska for the sentencing. A fte r  sentencing, Nada was released on appellate bond and 0 A  re­joined her.On October 15, 1980, Nada took O A  to the babysitter’s, packed a few clothes and w ent to Anchorage to escape mounting per­sonal pressures. Nada did not return to Fairbanks because she feared that she would be put in jail and would be unable to g e t O A .  back.Em ergency custody of O A . was assumed by the Division o f Family and Youth Serv­ices [D F Y S ]  on October 16, 1980. From the last week in October of 1980 until the present, O .A . has remained in the footer care o f the L . family.N ada remained in Anchorage until June 27, 1981, when she voluntarily turned her­se lf in to the authorities. A fte r she was transported back to Fairbanks, Nada tried
I. AS 47.10.080(c)(3) provider

"(c) If the court find* that the minor is a 
child ui need of aid. it shall

(3) by order, upon a showing in the adjudi­
cation by dear and convincing evidence that 
there is a child in need of aid under AS 
47.10 010(a)(2) as a result of parental con­
duct and upon a showing in the disposition 
by clear and convincing evidence that the

to make contact with O A  through the D F Y S . H er request was refused, because the D F Y S  had decided to seek termination of her parental rights. On Ju ly  1, 1981, a petition for termination of parental rights was filed by the state. The court found O .A . to be a child in need o f aid as a result o f physical abandonment under A S  47.10.- 010(aX2XA). It  then had authority under A S  47.10.080(cX3) to terminate N id i's  pa­rental rights upon a showing, by clear and convincing evidence, that parental coaduct leading to the “ child in need o f aid" deter­mination was likely to continue.1 The order term inating N ada A 's  parental rights was signed on Jan u ary  11, 1982. This appeal followed. Adoption proceedings have been stayed pending disposition o f the appeal.
I. A B A N D O N M E N T  Nada argues that the trial court erred in its finding of “ physical abandonment." She claims that the trial court applied an incor­rect legal standard in reaching this determi­nation. Specifically, Nada alleges that the court relied on the subjective viewpoint o f the child rather than on n  objective stan­dard. She contends that a proper applica­tion of the abandonment test would result in a finding that her conduct did not evi­dence a disregard of her parental obliga­tions.In DAT. v. State, 515 P^d 1234 (Alaska 1973), in rejecting the application of a sub­jective standard to measure a parent's in­tention to abandon a child, we stated: “ W hether or not there has been an abandonment within the meaning of the statute is to be determined objectively, taking into account not only the verbal expressions of the natural parents but their conduct as parents as well."

parental conduct is likely to continue to exist 
if there is no termination of parental rights, 
terminate parental nghu and responsibilities 
of one or both parents and commit the child 
to the department or to a legally appointed 
guardian of the person of the child, and the 
department or guardian shall report annually 
to the court on efforts being made to find a 
permanent placement for the child"



NADA A. v. STATE Alaska 439Cltt u. MO PJd 4M (Alaska IM3)515 P.2d a t  1236—37. We have followed this standard consistently. See In  re E J .( T .j , 557 P.2d 1128, 1131 (Alaska 1976); In re 
B.J., 530 P.2d 747, 74S-19 (Alaska 1975); In 
re Adoption o f  V.M.C., 528 P.2d 788, 793 (A laska 1974); In re Adoption o f  A .J.S., 525 P.2d 520, 523 (Alaska 1974); D.M. v. 
S ta te , 515 P.2d 1234, 1236-37 (Alaska 1973). W e agree with the state's view that the co u rt properly found the existence of a physical abandonm ent under the objective standard.[1 ,2 ] The test for abandonment has two prongs: (1) has the parent’s conduct evi­denced a disregard for his or her parental obligations, and (2) has that disregard led to the destruction of the parent-child relation­ship. Aduption o f  V.M.C., 528 P.2d 788, 793 (A lask a 1974). A  review of the record indi­cates that the court had before it sufficient objective evidence to satisfy the first prong o f the abandonm ent test. The testimony about how Nada had fled from  Fairbanks leav in g  O .A . wit.i a babysitter provides suf­ficien t objective evidence indicating disre­g ard  o f parental obligations. In addition, a t  the hearing, the trial ju dge specifically referred to the eight month period o f sepa­ration during which N ada lived in Anchor­age as “ for all practical purposes destroy­ing] the parent/child relationship,”  There­fore, the trial court properly applied the legal standard and its finding o f abandon­m ent should not be reversed.N ada also argues that the trial court erred by considering her incarceration as abandonm ent. She contends that in order to constitute abandonment, the acts o f the parent m ust be w illful. Y e t, incarceration was beyond her control and, she claims, a ctu ally  resulted from her attem pt to pro­tect O .A . from his father.

2. When written findings of fact conflict with an 
oral statement made by a judge, the written 
findings are controlling. R a n n e  v. R on n e . 368 
P 2d 1021. 1023 n. 5 (Alaska 1977). See a ls o  
W ill ia m s  v. C ity  o r  V a .d e z . 603 P.2d 483. 492 n. 
30 (Alaska 1979).

3. AS 47.10.082 reads;
"In making its dispcsiUonal order under AS 
47.10.080(b) the court shall consider the best

(3,4] We have said that “(i]n order to constitute abandonment, the acts of the parent m ust be w illful.”  In re BJ., 530 P.2d 747, 750 n. 12 (Alaska 1975). The trial judge did orally state that he considered involuntary incarceration to constitute abandonment, but the written findings o f fact, which were submitted by the state and signed by the court, referred to the volun­tary absence from October of 1980 to Ju n e  of 1981 as the relevant conscious disregard o f parental obligations.1 Consequently, we find no reversible error.
II . B E S T  IN T E R E S T S  O F T H E  C H IL D  Nada argues that the trial court misinter­preted our previous decisions and incorrect­ly used the best interests of the child as the 3ole criterion for its decision to terminate her parental rights. She claims that the best interests of the child should be con­sidered only after it has been shown that there is sufficient parental misconduct to ju stify  termination.[5] The state argues that the best inter­ests of the child are a significant, but not dispositive, consideration at each step in determining whether to terminate parental rights.1 I t  claims that the trial court’s ac­tions were consistent with the approach we have repeatedly espoused that the best in­terests o f  the child are to be considered only after a finding o f parental unfitness or a determination that the first prong of the abandonment test has been satisfied. See, 

e.g., In re Adoption o f K.S., 543 P2d 1191, 1195 (Alaska 1975); In re Adoption o f
V.M .C, 528 P 2 d  788, 793 (Alaska 1974); In  re Adoption o f  A J.N .,  525 P2d 520, 523 (Alaska 1974). While the best interests o f the child become relevant at some point, there first must be a showing of parental

interests o f the child and public, and in mak­
ing its dispositional order under AS 47.10.- 
080(c) the court shall consider the best inter­
ests o f the child; In either case the court 
shall consider also the ability of the state to 
take custody and to care for the child to 
protect his best interests under AS 47.10.- 
0 10-47.10.142."



440 Alaska 650 PACIFIC REPORTER, 2d SERIES
conduct sufficient to ju s tify  termination. 
Id. The tria l court's findings clearly show 
that it was aware that several factors in 
addition to best interest enter into a termi­
nation order. In deciding to terminate 
Nada's parental rights, the trial court fo l­
lowed the correct procedure. It  did not 
merely compare the merits o f the home to 
be provided by Nada with that o f the L  
fam ily.I I I . TR IA L  COURT'S F IND INGS 

Nada argues that the court's finding that 
her disregard o f her parental obligation was 
like ly to continue in the future was clearly 
erroneous.

AS 47.10.080(cX3) requires as prerequi­
sites to termination o f parental rights that 
firs t, the child is a child in need o f aid “ is  a 
result o f parental conduct," and second, 
clear and convincing evidence that "the pa­
rental conduct is likely to continue to ex­
is t "  The parental conduct relied on by the 
tria l judge in determining that O.A. was a 
child in need o f aid was:

“ That on October .15, 1981, N_A. le ft her 
-hild, OA ., with a babysitter and did not 
return, thereby jchibiting a conscious dis­
regard fo r the needs and welfare o f ber 
child and o f her parental obligations to 
O.A."
[6 ] According to our reading o f the stat­

ute, there must then be a showing by clear 
and convincing evidence that this same con­
duct is likely to continue. The findings 
below are deficient in this regard. The 
only relevant finding is:

“That NA - is likely to continue to demon­
strate a conscious disregard of the obliga­
tion owed by a parent to a child even 
a fte r her release from  incarceration be­
cause she suffers from an impulsive per­
sonality disorder."

4. Nada also argues Hut the trial court erred by 
not considering the effect of the actions of the 
DFYS on Nada's eaemse of her parental rights. 
She argues that the DFYS frustrated her efforts 
to communicate with O.A. while It encouraged 
the foster parents to adopt him. and thus, failed 
in its obligation to "make reasonable attempts, 
whenever possible, to preserve and strengthen 
the family Ues." £A. v. Slate. 623 P.2d 1210, 
1213 (Alaska 1981) (footnote omitted), before

The only testimony upon which the court 
could have relied in making this finding 
was rendered by Dr. Rothrock, a peychia- 
trist who had interviewed Nada only once 
fo r one hour, admitted be knew nothing 
about her parenting abilities and qualified 
his prognosis with the statement that he 
could "on ly  answer that question in gener­
alities, because . . .  [he had] not had any 
extended contact with [Nada A .]."

Dr. Rothrock’s opinion was not shared by 
Robert Dunn, a psychological counselor, 
who o ffered opposing expert testimony that 
N.A. had a high probability o f success in 
controlling her problem, nor by the social 
workers and others who knew Nada well 
and fe lt  that she had made considerable 
progress through counseling. Evidence fa ­
vorable to Nada also included her own testi­
mony as to her willingness to accept help in 
dealing with her personal problems and in 
learning to be a better mother.[7] The impulsive personality disorder 
itself is not conduct and thus, not a ground 
fo r termination.

[8 ] Although Nada did abandon 0_A_ 
once before, that action was taken under 
very stressful and unique circumstances. I t  
would, therefore, be unjustified to in fe r a 
likelihood o f future abandonment from  this 
isolated incident.

In view o f the high standard o f “ clear 
and convincing evidence”  required on the 
issue o f the likelihood that past conduct will 
continue, we are le ft "with a definite and 
firm  conviction on the entire record that a 
mistake has been made, although there may 
be evidence to support the finding." In  .«
S.D., J r. et d , 549 P.2d 1190, 1195 n. 10 
(A laska 1976).4

terminating her parental rights. Nada's argu­
ment is without merit because it focuses on the 
wrong time frame Nada was receiving a wide 
range o f social services at the time she aban­
doned O.A. There is little the DFYS could have 
ldded to these services. During the relevant 
penod prior to filing a petition to have Nada's 
rights terminated, the state did try unsuccess­
fully to locate her, but could do little to 
strengthen her family Ues while she was gone.
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IV . CROSS-A PPEAL 
[9 -11 ] In  its cross-appeal, the state chal- 

lengea the tria l court's giving Nada leave to 
seek reconsideration o f its termination or­
der until the en try  o f a fina l adoption de­
cree. I t  claims that this order represents a 
violation o f O.A.'s equal protection rights. 
The state claims that the issuance o f a 
termination order overcomes the statutory 
presumption in fa v o r o f a natu ra l parent’s 
fitness and urges that R ita T. v. State, 623 
P2d  344 (A laska 1981), which undermines 
fina lity by resurrecting this preference, be 
modified o r overruled so that the best inter­
ests o f the child (as determined in a neatral 
adoption process), ra ther than parental re­
habilitation alone, w ill be the relevant crite­
rion.* In  Rita T., we interpreted AS 47.10.- 
080 (0  to perm it any natu ra l parent to stay 
adoption proceedings upon a showing o f 
good cause. "Good cause”  was defined as a 
showing that “ it would be in the best inter­
ests o f the child to resume living with [the 
parents] because they have sufficiently re- 
habDitated themselves so that they can pro­
vide proper guidance and care fo r the 
child." 623 P-2d at 347. We adhere to this 
position. Term ination o f parental rights is 
a drastic measure resu lting in severance o f 
a ll legal ties between the child and parent. 
The revocability o f term ination orders op 
until the time o f adoption is a necessary 
compromise between the desire fo r  finality 
and the desire to avoid unnecessary inter­
ference by the state in the natu ra l parent- 
child relationship. Rita T. recognizes, and 
seeks to accommodate, the inherent poten­
tial fo r  fa llib ility  in judicial determinations 
based upon predictions o f human behavior 
with respect to the likelihood o f  continued 
parental misconduct. The subsequent re­
view o f term ination orders permitted by 
that decision cannot be said to deny equal

After she returned, the agency merely imple­
mented its sound desire to avoid disruptive 
contacts while a judicial resolution of the mat­
ter was pending. The cases of agency miscon­
duct cited by Nada are inapposite because in 
each of those situauons the location of the 
parent was known. We also find Nada's daim 
of discriminatory enforcement of the termina­
tion statute to be without merit.

protection to O A  and to other children 
sim ilarly situated who are awaiting 
adoption.

In conclusion, we find, firs t, that the rec­
ord contains insufficient evidence to sup­
port the termination o f Nada A.'s parental 
rights. Second, the preservation o f her 
righ t to obtain reconsideration upon a 
showing o f good cause p rio r to the adoption 
o f  O A , challenged in the cross-appeal, was 
proper.

The decision below is REVERSED .

COMPTON, Jortfca, eoacarring.
I  concur in the disposition o f this appeal, 

but write separately to express my opinion 
that the legislature should amend AS 47.- 
10.080(cX3) so that a parent’s incarceration 
may be considered when determining 
whether to terminate parental rights.A S  47JOO0Q(cX3) a p M ft fe .t t e t  parental be t a r j i t a p l  c t f c  if  U t t * .  J»  a •■owing "b y  dear aad  aoavfaw frg  w M ww i that there is a child ia M e d  o f  aid tmriar A S  *7.1Q.010(aX2) as a rtcalt a t  parental ooo- 

I t  seems obvious to me that a child 
may be in need o f aid when the only custo­
dial parent engages in conduct that results 
in incarceration. I  would therefore con­
clude that AS 47.10.080(cX3) permits the 
superior court to consider the parent's in­
carceration when determining whether the 
child is in need o f aid; e.g., whether the 
parent has abandoned the child.

i i i ,!  j ^ S , i  i u t i  ta# K W a  i
i' t o - a K f e i s - L .   _

I  rights.* A lthough incarceration 
may well be likely to continue fo r a sub­
stantia l period o f time, and the child w ill
1  The state bases its constitutional argument 

on O.A-‘j  right to a permanent, adequate home. 
See. In re S .D .. J r.. W9 P 2 d  1190, 1201 (Alaska 
1976). Since this right has not been recognized 
as “ fundajnenul", any difference between the 
treatment of children in CLA.'s position whose 
natural parents seek reconsideration and that 
of other children whose parents' rights have 
been terminated need only satisfy a reasonable

ttSL
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the re fo re  continue to be in need o f aid, involuntary incarceration ia not w illfu l “ pa­re n ta l conduct" I therefore conclude that 
AS 4TA0.080(eXIX b j Ha express terms, does not p e n d t  tbs superior court to con­sid er the custodial parent’s incarceration w hen determining whether to terminate pa­re n ta l rifhtSL

The situation is easily imaginable in 
which the only parent with custody o f a 
child commits a crime and is sentenced to a 
leng thy imprisonment term when the child 
is qu ite young. This may effectively de­
s tro y  the parent-child relationship. Under 
these circumstances, the child should be 
perm itted to establish a bond with other 
persons, rather than spend his or her minor­
ity  in a succession o f foster homes or other 
tem porary placements. AS 47.10.080(cX3), 
as presently written, however, does not per­
m it the termination o f parental rights in 
this situation. I urge the legislature to 
consider the effect o f the statute's wording 
and amend it so that this result is not 
necessary.

In  this case, the superior court indicated 
in its ora l findings o f fact that it considered 
N ada ’s incarceration to constitute an aban­
donment o f O.A. Nada contends that her 
incarceration is beyond her control and 
the re fo re  may not be considered as the 
"w i llfu l conduct" necessary to constitute 
abandonment in accordance with our hold­
ing in la  re B J ., 530 P.2d 747, 750 n. 12 
(A la ska  1975). This court impliedly agrees 
w ith Nada by holding that the superior 
cou rt did not commit reversible e rro r on 
this issue because Nada's incarceration was 
not relied upon in the written findings o f 
fac t, which are controlling. 660 P.2d at 
439 & n. 2. I disagree with this court's 
implied holding.

V e ry  few people are voluntarily incarcer­
ated . I t  is also true, however, that very 
few  people are incarcerated fo r  involuntary 
acts. I t  should be entirely foreseeable to a 
pa ren t that commission o f a crime will re­
su lt in  incarceration and separation from  
the parent's child. Whether this amounts 
to an abandonment of the child may depend 
upon whether the parent is able to and does

make adequate provisions fo r the child's 
care during the length o f the parent’s incar­
ceration. See, e.g., Diemfeld v. People, 137 
Colo. 238, 323 P.2d 628 (Colo.1958); Annot., 
79 A .LR .3d  417 (1977) ( ’'Parent's Involun­
tary Confinement . . .  as Evincing Neglect 
. . .  in Dependency or Divestiture Proceed­
ing").

Nada did not make any provisions fo r the 
care o f OA.  before her incarceration. She 
le ft O A  with a babysitter, even though her 
stepmother lived in Fairbanks and had ear­
lier taken care o f her and O A  Nada's 
incarceration may have been beyond her 
control, but her conduct iu killing her hus­
band was within her control, according to 
the superior court that found her guilty o f 
manslaughter and sentenced her to a term 
o f imprisonment. Furthermore, her failure 
to make any provisions fo r the care o f O A  
during her incarceration was also within 
her control. I  believe that these facts con­
stitute clear and convincing evidence that 
Nada abandoned O A

As indicated, however, Nada’s  b ea rc an - !*  that is "Kke- 
gfr a© termi-
: AS 47.10.-

te rm in a tio n

agree with this 
court that the evidence o f Nada’s impulsive 
personality disorder b not in itself grounds 
fo r terminating her parental rights. I also 
agree with this court that clear and con­
vincing evidence was not presented that 
Nada is likely to abandon O A  again a fte r 
she is released from  prison. Thus, I  find I 
must concur with the court that it is neces­
sary to reverse the superior court’s order 
terminating Nada's parental rigbU . A gain, 
however, I  urge tfcft te fM at f  la  
a s  rtMMou m *  ftat m m

m  B B w B w l  Under 
some circumstances, only in this fashion 
may the child be permitted to form  a bond 
with other persons and avoid a succession o f
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OU M, PJd 443 (Aluka IMS)foster home placements or other unsatisfac- way on the lot; the physical acts indicatedtory temporary placements during the en- unmistakably that property on which theytire duration of the child’s minority. took place had been taken for road right-of-way purposes.
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823 S Q U A R E  F E E T , M O R E  O R L E S S : A . Lee Goodman and Joan Goodman, Appellants,
v .S T A T E  o f A laska, Appellee.No. 5746.Supreme Court of Alaska.March 4, 1983.

State brought eminent domain action claiming 50-foot right-of-way on either side of road. The Superior Court, Third Judicial District, Anchorage, granted summary judgm ent in favor of property owners on liability issues, and State appealed. The Supreme Court, 586 P2d  595, reversed and remanded in part. On remand, the Superi­or Court, J .  Justin Ripley, J ,  found that surveying, staking, stripping, and clearing entire 100 feet were sufficient acts of ap­propriation to create 50-foot right-of-way on lot, and appeal was taken. The Supreme Court held that physical acts indicated un­mistakably that property on which they took place had been taken for road right-of- way purposes.Affirm ed.Burke, C J . ,  filed an opinion concurring in the result
Em inent Domain *=>63Although roadway itself was only 24- feet-wide with drainage ditches extending another 12 feet on each side o f roadway, the surveying, staking, stripping and clearing of entire 100 feet were sufficient acts of appropriation to create 50-foot right-of-

Michael Price and David A . Devine, Groh, Eggers, Robinson, Price A  Johnson, Anchor­age, for appellants.Eugene F . Wiles, Stephen M . Ellis and Marc D. Bond, Delaney, Wiles, Hayes, Reit- man A  Brubaker, Anchorage, for appellee.Before B U R K E , C J . ,  and R A B IN O W IT Z , M A T T H E W S and CO M PT O N , J J .
O P IN IO NP E R  C U R IA M .On remand from our decision in State , 

Department o f  Highways r. Green, 586 P_2d 595 (Alaska 1978) the trial court found, on cross-motions for summary judgm ent, that a 100 foot right-of-way for Tudor Road consisting o f 50 feet on each side o f the section line was planned, surveyed, and staked, and that the land was stripped and cleared prior to the date on which the lot in question was leased. Although the road­way itself was only 24 feet wide with drain­age ditches extending another 12 feet on each side o f the roadway, the court found that surveying, staking, stripping, and clearing the entire 100 feet were sufficient acts of appropriation to create a 50 foot right-of-way on the lot. We agree. The physical acts here would indicate unm istak­ably that the property on which they took place had been taken for road right-of-w ay purposes. See 44 Pub.Lands Dec. 513, 515 (1916); 43 C .F J L  § 2800.0-l(b) (1979), re­vised 45 F e d R e g . 44,526 (1980).The judgm ent is A F F IR M E D .
C O N N O R , J . ,  not participating.B U R K E , C hief Justice, concurring in the result.I am not satisfied that public land can be appropriated, for purposes o f a roadway easement, by physical appropriation alone,



NOTICK: This opinion i s  subject to formal correction before
publicat ion m  the Paci f ic  Reporter. Readers are requested to bring 
errors to the at tent ion of the Clerk of the Appellate Courts, 303 
K S t r e e t ,  Anchorage, Alaska 99501; (907) 264-0607.
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A p p e a l  f r o m  t h e  S u p e r i o r  C o u r t  of t h e  S t a t e  of 
A l a s k a ,  F i r s t  J u d i c i a l  D i s t r i c t ,  J u n e a u ,

W a l t e r  L. C a r p e n e t i ,  J u d g e .

A p p e a r a n c e s :  D o n n a  J. M c C r e a d y ,  A s s i s t a n t
P u b l i c  D e f e n d e r ,  J u n e a u ,  a n d  J o h n  E. Sa l e m i ,
P u b l i c  D e f e n d e r ,  f o r  A p p e l l a n t .  J?.i A. 
R u t h e r d a l e ,  A s s i s t a n t  A t t o r n e y  G e n e r a l ,
J u n e a u ,  a n d  C h a r l e s  E. Co l e ,  A t t o r n e y  G e n e r a l ,
J u n e a u ,  f o r  A p p e l l e e .

B e f o r e :  M o o r e ,  C h i e f  J u s t i c e ,  R a b i n o w i t z ,

M a t t h e w s ,  C o m p t o n ,  J u s t i c e s ,  a n d  Br yn er ,
J u s t i c e  p r o  tern.*

B R Y N E R ,  J u s t i c e ,  p r o  tern.

C O M P T O N ,  J u s t i c e ,  w i t h  w h o m  R A B I N O W I T Z ,  J u s t i c e ,  joins,  
c o n c u r r i n g .

A.M. a p p e a l s  t h e  t e r m i n a t i o n  o f  h i s  p a r e n t a l  r i g h t s  t o  

h i s  t w o  c h i l d r e n ,  M.M. a n d  S.M. W e  c o n c l u d e  t h a t  the s u p e r i o r  

c o u r t  e r r e d  in f i n d i n g  t h a t  t e r m i n a t i o n  of A . M . ' s  p a r e n t a l  r i g h t s  

w a s  w a r r a n t e d  by h i s  p h y s i c a l  a b a n d o n m e n t  of  the ch i l d r e n .

S i t t i n g  b y  a s s i g n m e n t  m a d e  u n d e r  a r t i c l e  IV, s e c t i o n  16 

o f  t h e  A l a s k a  C o n s t i t u t i o n .
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T h i s  a p p e a l  a r i s e s  f r o m  th e t e r m i n a t i o n  of A . M . ' s  

^ ’»-°rc.al r i g h t s  to hi s m i n o r  son, M.M. , a n d  h i s  m i n o r  d a u g h t e r ,  

S.M. T h e  c h i l d r e n  w e r e  b o r n  in 1987 a n d  1 9 8 9  t o  A . M .  a n d  h i s  wife,  

S . L . S .  T h e  c h i l d r e n  a r e  I n d i a n  c h i l d r e n  w i t h i n  t h e  m e a n i n g  o f  t h e  

I n d i a n  C h i l d  W e l f a r e  A c t  (IC WA ),  2 5 U . S . C .  §§ 1 9 0 1 - 2 3 ,  1 9 5 1  (1988).

In 1990, A.M. w a s  c h a r g e d  wi t h ,  a n d  l a t e r  c o n v i c t e d  of, 

s e x u a l l y  a b u s i n g  S.S., a c h i l d  of S. L. S.  b y  a p r i o r  r e l a t i o n s h i p  

w h o  l i v e d  w i t h  A.M. a n d  S . L . S .  at t h e  t i me . In  M a r c h  1990,  a f t e r  

t h e  a b u s e  w a s  r e p o r t e d ,  t h e  D i v i s i o n  of  F a m i l y  a n d  Y o u t h  S e r v i c e s  

(DFYS) a r r a n g e d  for S . L . S .  a n d  h e r  t h r e e  c h i l d r e n  t o  l i v e  in a 

w o m e n ' s  s h e l t e r .  U p o n  f i n d i n g  t h a t  S. L . S .  h a d  l e f t  t h e  s h e l t e r  a n d  

w a s  n o t  k e e p i n g  S.S. f r o m  A . M . ,  D F Y S  t o o k  e m e r g e n c y  c u s t o d y  o f  S.S. 

S . L . S .  e n t e r e d  an a l c o h o l  t r e a t m e n t  p r o g r a m  s h o r t l y  t h e r e a f t e r ;  

A .M . t o o k  c u s t o d y  o f M . M .  a n d  S.M., w i t h  D F Y S  m o n i t o r i n g  t h e i r  

s i t u a t i o n .

In S e p t e m b e r  1 9 90 , A.M. w a s  f o r m a l l y  c h a r g e d  w i t h  

s e x u a l l y  a b u s i n g  S.S. M . M .  a n d  S.M. w e r e  t a k e n  f r o m  A . M .  u p o n  h i s  

a r r e s t  a n d  w e r e  t e m p o r a r i l y  p l a c e d  in t h e  h o m e  o f  a m a t e r n a l  g r e a t  

a u n t  in  J u n e a u  w i t h  w h o m  S . L . S .  w a s  s t a y i n g .  N o t  l o n g  t h e r e a f t e r ,  

S . L . S .  l e f t  th e  c h i l d r e n  w i t h  a b a b y  s i t t e r  a n d  f a i l e d  t o  r e t u r n .  

O n  O c t o b e r  23, 199C, D F Y S  p e t i t i o n e d  fo r  a d j u d i c a t i o n  o f  S. M.  a n d  

M.M . a s  c h i l d r e n  in n e e d  of a i d  (CINA), a l l e g i n g  t h a t  " [ t ] h e

c h i l d r e n  h a v i n g  no o n e  t o  c a r e  f o r  t h e m  a r e  in i m m i n e n t  d a n g e r  of

p h y s i c a l  h a r m  or d a m a g e . "  A.M . a n d  S . L . S .  b o t h  s t i p u l a t e d  t h a t  t h e

c h i l d r e n  w e r e  in n e e d  of  a i d  a n d  t h a t  D F Y S  s h o u l d  a s s u m e  c u s t o d y

1. FACTS AND PROCEEDINGS
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l o r  u p  t o  t w o  y e a r s .  A . M .  w a s  s u b s e q u e n t l y  c o n v i c t e d  of  s e x u a l l y  

a b u s i n g  S.S. a n d  w a s  e v e n t u a l l y  s e n t e n c e d  to s e r v e  a t o t a l  of t e n  

y e a r s  in p r i s o n ,  w i t h  o n e  y e a r  s u s p e n d e d .

In J u n e  1992, s e v e n t e e n  m o n t h s  a f t e r  A.M. s t i p u l a t e d  t h a t  

M . M .  a n d  S.M. w e r e  c h i l d r e n  in n e e d  of aid, D F Y S  p e t i t i o n e d  fo r  

t e r m i n a t i o n  o f  A . M . ' s  p a r e n t a l  r i g h t s . 1 S u p e r i o r  C o u r t  J u d g e  

W a l t e r  L. C a r p e n e t i  c o n d u c t e d  a c o n s o l i d a t e d  h e a r i n g  on  t h e  

a d j u d i c a t i v e  a n d  d i s p o s i t i o n a l  a s p e c t s  of the S t a t e ' s  p e t i t i o n  to 

t e r m i n a t e .  O n  A u g u s t  6, 1993, J u d g e  C a r p e n e t i  e n t e r e d  an  o r d e r

t e r m i n a t i n g  A . M . ' s  p a r e n t a l  r i g h t s . 2 A.M. t h e n  f i l e d  t h i s  a p p e a l ,  

c h a l l e n g i n g  t h e  t e r m i n a t i o n  o r d e r  on n u m e r o u s  s u b s t a n t i v e  a n d  

p r o c e d u r a l  g r o u n d s .

I I . T E R M I N A T I O N  O F  P A R E N T A L  R I G H T S  B A S E D  ON C I N A  S T A T U S  U N D E R  AS 
4 7 . I Q . O l O f a l  m  ( A )

A . S t a t u t o r y  F r a m e w o r k  a n d  S t a n d a r d  of R e v i e w

T h e  S t a t e  p e t i t i o n e d  t o  t e r m i n a t e  A . M . ' s  p a r e n t a l  r i g h t s  

b a s e d  o n  t h e  a l l e g a t i o n  t h a t  S.M.  a n d  M.M. w e r e  c h i l d r e n  in n e e d  

o f  a i d . 3 U n d e r  A S  4 7 . 1 0 . 0 8 0 ( c ) ( 3 ) ,  t h e  c o u r t  is a u t h o r i z e d  to

D F Y S  d i d  n o t  s e e k  to  t e r m i n a t e  S . L . S . ' s  p a r e n t a l  r i g h t s  
a t  t h a t  t im e.

A l t h o u g h  t h e  S t a t e  p e t i t i o n e d  o n l y  to  t e r m i n a t e  A . M . ' s  

p a r e n t a l  r i g h t s  a n d  d i d  n o t  r e q u e s t  t e r m i n a t i o n  of  S . L . S . ' s  
p a r e n t a l  r i g h t s ,  J u d g e  C a r p e n e t i ' s  A u g u s t  6, 1993, o r d e r  p u r p o r t e d  
t o  t e r m i n a t e  t h e  p a r e n t a l  r i g h t s  of b o t h  p a r e n t s .  S. L . S .  di d  n o t  
c o n t e s t  J u d g e  C a r p e n e t i ' s  o r d e r  and, on  N o v e m b e r  23, 1993, e x e c u t e d  
a v o l u n t a r y  r e l i n q u i s h m e n t  of h e r  p a r e n t a l  r i g h t s .  He nce , t h e  
p r o p r i e t y  of t h e  c o u r t ' s  o r d e r  w i t h  r e s p e c t  to S.L.S . is n o w  moot.

In a l l e g i n g  t h a t  M.M.  a n d  S.M.  w e r e  c h i l d r e n  in n e e d  of 

a i d  f o r  p u r p o s e s  of t e r m i n a t i o n ,  t h e  S t a t e  d i d  n o t  a t t e m p t  to r e l y  
o n  A . M . ' s  s t i p u l a t i o n  t o  th e  o r i g i n a l ,  O c t o b e r  23, 1990, C I N A
p e t i t  i o n .
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u p o n  a s h o w i n g  . . .  b y  c l e a r  an d c o n v i n c i n g  

e v i d e n c e  t h a t  t h e r e  is a c h i l d  in nee d o f  a i d  

u n d e r  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  as a r e s u l t  of  
p a r e n t a l  c o n d u c t  a n d  u p o n  a s h o w i n g  . . .  by 
c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  t h a t  t h e

p a r e n t a l  c o n d u c t  is l i k e l y  t o  c o n t i n u e  t o  
e x i s t  if t h e r e  is n o  t e r m i n a t i o n  of p a r e n t a l  
r i g h t s  . . . .

S e e  a l s o  C I N A  R u l e  1 5 (c ).  In  o r d e r  to t e r m i n a t e  p a r e n t a l  r i g h t s  

u n d e r  t h i s  s t a t u t e ,  t h e  c o u r t  m u s t  i n i t i a l l y  f i n d  g r o u n d s

s u f f i c i e n t  to w a r r a n t  a C I N A  a d j u d i c a t i o n .  Nada  A. v. S t a t e . 650 

P . 2d 436 , 4 3 9 - 4 0  ( A l a s k a  19 S 3 ) .  Th e  c o u r t  m u s t  t h e n  u n d e r t a k e  a 

t w o - s t e p  i n q u i r y :  f i r s t ,  w h e t h e r  the c h i l d  is a c h i l d  in n e e d  of 

a i d  " a s  a r e s u l t  of p a r e n t a l  c o n d u c t ; "  sec on d,  w h e t h e r  t h a t  c o n d u c t

" i s  l i k e l y  to  c o n t i n u e  t o  e x i s t . "  £d. at 4 4 0  ( q u o t i n g  AS

4 7 . 1 0 . 0 8 0 ( c ) (3)).

A l a s k a  S t a t u t e  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  s p e c i f i e s  v a r i o u s

s u b s t a n t i v e  g r o u n d s  f o r  a C I N A  a d j u d i c a t i o n .  He r e ,  t h e  S t a t e  

a l l e g e d  t h a t  A . M . ' s  c h i l d r e n  w e r e  in n e e d  o f  aid  o n  t h e  a l t e r n a t i v e  

g r o u n d s  s p e c i f i e d  in A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) ,  (C) , (D) , a n d  (F). 4

A l a s k a  S t a t u t e  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  s p e c i f i e s  t h a t  t h e  c o u r t  

m a y  o r d e r  t h e  S t a t e  t o  a s s u m e  c u s t o d y  of a m i n o r  w h o  is f o u n d  to 
b e  a c h i l d  in n e e d  o f  a i d  as a r e s u l t  of

(A) t h e  c h i l d  . . . h a v i n g  no p a r e n t ,
g u a r d i a n ,  c u s t o d i a n ,  o r r e l a t i v e  c a r i n g  or
w i l l i n g  t o  p r o v i d e  car e,  i n c l u d i n g  p h y s i c a l  
a b a n d o n m e n t  by

(i) b o t h  p a r e n t s f ; ]

t e r m i n a t e  p a r e n t a l  r i g h t s

(C) t h e  c h i l d  h a v i n g  s u f f e r e d  s u b s t a n t i a l  
p h y s i c a l  h a r m  o r  if t h e r e  is a n  i m m i n e n t  a n d

( c o n t i n u e d . ..)

r
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T h e  o n l y  t h e o r y  a c t i v e l y  a r g u e d  b y  t h e  S t a t e  at t h e  t e r m i n a t i o n  

t r i a l ,  h o w e v e r ,  w a s  a b a n d o n m e n t  u n d e r  AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) .  

S u b s e c t i o n  ( a ) ( 2 ) (A) a l l o w s  a C I N A  a d j u d i c a t i o n  a s t o  a n y  " c h i l d  

. . . h a v i n g  no  p a r e n t ,  g u a r d i a n ,  c u s t o d i a n ,  o r  r e l a t i v e  c a r i n g  o r  

w i l l i n g  t o  p r o v i d e  care, i n c l u d i n g  p h y s i c a l  a b a n d o n m e n t  . . . ."

In t h e  c o n t e x t  o f  t h e  a b a n d o n m e n t  p r o v i s i o n ,  " c o n d u c t "  

m e a n s  th e  w i l l f u l  a c t  of a p a r e n t .  N a d a  A . . 660 P . 2 d  a t  439; In 

r e  B .J . , 5 30  P . 2d 747, 7 5 0  n . 1 2  ( A l a s k a  1975). " W h e t h e r  o r  n o t

t h e r e  h a s  b e e n  a n  a b a n d o n m e n t  w i t h i n  t h e  m e a n i n g  of t h e  s t a t u t e  is 

t o  be d e t e r m i n e d  o b j e c t i v e l y ,  t a k i n g  i n t o  a c c o u n t  n o t  o n l y  t h e  

v e r b a l  e x p r e s s i o n s  cf  t h e  n a t u r a l  p a r e n t s  b u t  t h e i r  c o n d u c t  a s  

p a r e n t s  as w e l l . "  P.M. v. S t a t e . 5 15  P . 2d 1234, 1 2 3 6 - 3 7  ( A l a s k a  

1 9 7 3 ) .

F o r  p u r p o s e s  of t e r m i n a t i o n ,  t h e  S t a t e  h a s  t h e  b u r d e n  of 

p r o v i n g  b o t h  t h e  C I N A  s t a t u s  o f  t h e  c h i l d  an d t h e  e x i s t e n c e  of 

g r o u n d s  f or  t e r m i n a t i o n  b y  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e .  A S

( . . . c o n t i n u e d )

s u b s t a n t i a l  r i s k  t h a t  t h e  c h i l d  w i l l  s u f f e r  
s u c h  h a r m  as a r e s u l t  o f  t h e  a c t i o n s  d o n e  b y  
o r  c o n d i t i o n s  c r e a t e d  b y  t h e  c h i l d ' s  p a r e n t
. . . o r  t h e  f a i l u r e  o f  t h e  p a r e n t  . . .
a d e q u a t e l y  t o  s u p e r v i s e  t h e  c h i l d ;

(D) t h e  c h i l d  h a v i n g  b e e n ,  or b e i n g  in
i m m i n e n t  a n d  s u b s t a n t i a l  d a n g e r  of b e i n g ,
s e x u a l l y  a b u s e d  . . .  b y  t h e  c h i l d ' s  p a r e n t

(F) t h e  c h i l d  h a v i n g  s u f f e r e d  s u b s t a n t i a l  
p h y s i c a l  a b u s e  or n e g l e c t  a s  a r e s u l t  of 
c o n d i t i o n s  c r e a t e d  b y  t h e  c h i l d ' s  p a r e n t
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4 7 . 1 0 . 0 8 0 ( c ) ( 3 ) ;  C I N A  R u l e  15(c). In r e v i e w i n g  the t r i a l  c o u r t ' s  

f a c t u a l  f i n d i n g s  o n  t h e  i s s u e  of t e r m i n a t i o n ,  w e  a p p l y  t h e  " c l e a r l y  

e r r o n e o u s "  s t a n d a r d  of r e v i e w .  E . J. S.  v. S t a t e . 754 P . 2d 749, 750 

n . 2  ( A l a s k a  1 9 S 8 ) .  H o w e v e r ,  we  m u s t  a l w a y s  b e a r  in m i n d  th at  

" t e r m i n a t i n g  p a r e n t a l  r i g h t s  [is] a d r a s t i c  m e a s u r e .  T h e  p r i v a t e  

i n t e r e s t  of a p a r e n t  w h o s e  p a r e n t a l  r i g h t s  ma y be t e r m i n a t e d  is of 

t h e  h i g h e s t  o r d e r . "  In t h e  M a t t e r  of J . L . F .  a n d  K . W . F . , 828 P . 2d 

166 , 17 0 ( A l a s k a  1992) .

B . A b a n d o n m e n t

O n  a p p e a l ,  A . M .  a r g u e s  t h a t  t h e  s u p e r i o r  c o u r t  e r r e d  in 

f i n d i n g  c o n d u c t  c o n s t i t u t i n g  p h y s i c a l  a b a n d o n m e n t  u n d e r  AS 

4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) .  T h e  t e s t  f o r  a b a n d o n m e n t  u n d e r  s u b s e c t i o n  

( a ) ( 2 ) ( A )  is t w o - p r o n g e d :  t h e  s u p e r i o r  c o u r t  m u s t  f i n d  (1) t h a t

t h e  p a r e n t ' s  c o n d u c t  i m p l i e d  a c o n s c i o u s  d i s r e g a r d  fo r p a r e n t a l  

o b l i g a t i o n s ;  a n d  (2) t h a t  t h e  p a r e n t ' s  c o n s c i o u s  d i s r e g a r d  led to 

t h e  d e s t r u c t i o n  of t h e  r e l a t i o n s h i p  b e t w e e n  t h e  p a r e n t  a n d  th e 

p a r e n t ' s  c h i l d r e n .  E . g . . E. J . S .  754 P . 2d a t  751. T h e  s u p e r i o r  

c o u r t  a d d r e s s e d  b o t h  p r o n g s  of t h i s  t e s t  in its f i n d i n g s  and 

c o n c l u s i o n s .  A . M .  c h a l l e n g e s  t h e  a d e q u a c y  of t h e  c o u r t ' s  f i n d i n g s  

a s  t o  b o t h  p r o n g s .

1. C o n s c i o u s  D i s r e g a r d  for P a r e n t a l  D u t i e s  

" T h e  f i r s t  p r o n g  of  t h e  a b a n d o n m e n t  t e s t  f o c u s e s  o n  t h e  

o b j e c t i v e  c o n d u c t  o f  t h e  p a r e n t s  in d i s c h a r g i n g  t h e i r  p a r e n t a l  

r e s p o n s i b i l i t y .  T h u s ,  a b a n d o n m e n t  is no t d e t e r m i n e d  by the 

p a r e n t ' s  s u b j e c t i v e  i n t e n t  o r  on t h e  ' p a r e n t ' s  w i s h f u l  t h o u g h t s  and 

h o p e s  fo r t h e  c h i l d . ' "  Id. ( q u o t i n g  P.M. . 51 5 P . 2d at 1237).
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O n e ' s  p a r e n t a l  d u t y  is " a n  ' a f f i r m a t i v e  d u t y  . . . w h i c h  r e q u i r e s

[a] c o n t i n u i n g  i n t e r e s t  in t h e  c h i l d  a n d  a g e n u i n e  e f f o r t  to

m a i n t a i n  c o m m u n i c a t i o n  a n d  a s s o c i a t i o n  w i t h  t h e  c h i l d . ' "  E . J . S . .

754 P . 2d at 751 ( a l t e r a t i o n s  in o r i g i n a l )  ( q u o t i n g  In r e  B u r n s . 379

A . 2d 535, 540 (Pa. 19 7 7 ) )  .

In r e a c h i n g  t h e  c o n c l u s i o n  t h a t  A . M.  h a d  c o n s c i o u s l y

d i s r e g a r d e d  h is  p a r e n t a l  o b l i g a t i o n s  to M . M .  a n d  S . M . ,  t h e  c o u r t

f o c u s e d  o n  A . M . ' s  p r e - i n c a r c e r a t i o n  c o n d u c t ,  w h i c h  i n c l u d e d

h i s  l o n g h i s t o r y  of s e v e r e  d r u g  a n d  a l c o h o l  
ab use, h i s  l o n g  h i s t o r y  of c o m m i t t i n g  c r i m e s  
( i n c l u d i n g  s e x u a l  a b u s e  of h is  s t e p d a u g h t e r ) ,  
his  i n a b i l i t y  t o  p r o v i d e  c o n s i s t e n t  s u p p o r t  

an d  n u r t u r e  f o r  h i s  c h i l d r e n ,  h i s  c o n s t a n t  
m o v i n g  of t h e  c h i l d r e n ,  hi s l o n g  h i s t o r y  of  
p h y s i c a l  a t t a c k s  u p o n  t h e i r  m o t h e r ,  a n d  
n u m e r o u s  e p i s o d e s  of l e a v i n g  t h e  c h i l d r e n  f o r  
s u b s t a n t i a l  p e r i o d s .

T h e  s u p e r i o r  c o u r t  f o u n d  t h a t  t h i s  c o n d u c t  " e v i d e n c e [ d ]  . . .

[ A . M . ' s ]  d i s r e g a r d  f o r  h i s  p a r e n t a l  o b l i g a t i o n s  t o  c a r e  f o r  h i s

c h i l d r e n ,  t h a t  is, h i s  o b l i g a t i o n  t o  p r o v i d e  f o r  t h e i r  p h y s i c a l ,

e m o t i o n a l ,  m e n t a l  a n d  s o c i a l  n e e d s . "

T h e  r e c o r d  d e m o n s t r a t e s  t h a t  t h e  s u p e r i o r  c o u r t

c o n s i d e r e d  t h e  t o t a l i t y  of A . M . ' s  c o n d u c t  p r i o r  t o  h i s

i n c a r c e r a t i o n .  A l t h o u g h  t h a t  c o n d u c t  i n c l u d e d  t h e  a c t s  f o r  w h i c h

h e  w a s  u l t i m a t e l y  i m p r i s o n e d ,  t h e  c o u r t  d i d  n o t  r e l y  o n  t h e  m e r e

f a c t  of A . M . ' s  i n c a r c e r a t i o n  in f i n d i n g  t h a t  h e  h a d  c o n s c i o u s l y

d i s r e g a r d e d  h i s  p a r e n t a l  d u t i e s .  T h i s  a c c o r d s  w i t h  e x i s t i n g  l a w . 5

We h a v e  p r e v i o u s l y  s u g g e s t e d  t h a t  i n c a r c e r a t i o n  c a n n o t  in 

i t s e l f  c o n s t i t u t e  p h y s i c a l  a b a n d o n m e n t  b e c a u s e  it d o e s  n o t  i n v o l v e  
w i l l f u l  c o n d u c t .  S e e  N a d a  A . . 6 60  P . 2d a t  4 3 9;  s e e  a l s o  E . J . S . , 

754 P . 2d at 752 n.4; In r e  B. J . . 530 P . 2 d  a t  7 5 0  n . 1 2 .  H o w e v e r ,

( c o n t i n u e d . ..)
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T h e  S t a t e  a r g u e s  t h a t  t h e  s u p e r i o r  c o u r t  w a s  n o t  c l e a r l y

e r r o n e o u s  i n  f i n d i n g  t h a t  A . M . ' s  p r e - i n c a r c e r a t i o n  c o n d u c t ,

i n c l u d i n g  t h e  a c t s  o f  s e x u a l  a b u s e  f o r  w h i c h  h e  w a s  i m p r i s o n e d ,

e v i d e n c e d  a  c o n s c i o u s  d i s r e g a r d  f o r  h i s  p a r e n t a l  d u t i e s .  We a g r e e .

A m p l e  e v i d e n c e  s u p p o r t s  t h e  s u p e r i o r  c o u r t ' s  f i n d i n g  t h a t ,

o b j e c t i v e l y  v i e w e d ,  A . M . ' s  s h i f t l e s s  l i f e s t y l e ,  f r e q u e n t  a b s e n c e s

f r o m  h o m e ,  d r u g  a n d  a l c o h o l  a b u s e ,  p h y s i c a l l y  a s s a u l t i v e  c o n d u c t ,

a n d  s e x u a l l y  a b u s i v e  a c t s  t o w a r d  h i s  s t e p d a u g h t e r  m a n i f e s t e d  a

d i s r e g a r d  f o r  h i s  o b l i g a t i o n s  a s  a  p a r e n t .  T h e  s u p e r i o r  c o u r t ' s

f i n d i n g  o f  c o n s c i o u s  d i s r e g a r d  w a s  n o t  c l e a r l y  e r r o n e o u s .

2. D e s t r u c t i o n  of th e P a r e n t - C h i l d  R e l a t i o n s h i p

T h e  s e c o n d  p r o n g  o f  t h e  a b a n d o n m e n t  t e s t  r e q u i r e s  t h e

S t a t e  t o  s h o w  t h a t  t h e  p a r e n t ' s  d i s r e g a r d  h a s  c a u s e d  a  d e s t r u c t i o n

o f  t h e  p a r e n t - c h i l d  r e l a t i o n s h i p .  I n  r e  B . J . . 5 3 0  P . 2 d  a t  7 4 9 .

T o  s u p p o r t  i t s  c l a i m  t h a t  t h e  p a r e n t - c h i l d  r e l a t i o n s h i p

w a s  d e s t r o y e d ,  t h e  S t a t e  r e l i e d  b e l o w ,  a s  i t  d o e s  h e r e ,  o n  t h e

t e s t i m o n y  o f  K a t h r y n  D o n e l y  Z i e g l e r ,  a n  e x p e r t  i n  c h i l d  w e l f a r e

p l a c e m e n t  w o r k  w h o  h a d  e x t e n s i v e  e x p e r i e n c e  i n  t h e  p l a c e m e n t  o f

s p e c i a l  n e e d s  c h i l d r e n .  Z i e g l e r ' s  t e s t i m o n y  a d d r e s s e d  t h e  c o n c e p t

of  a " p s y c h o l o g i c a l  p a r e n t . "  Z i e g l e r  e x p l a i n e d :

T h e r e  c a n  b e  t h e  p a r e n t s  w h o  g a v e  y o u  b i r t h ,  
t h e  p a r e n t s  w h o  g a v e  y o u  e a r l y  c a r e ,  t h e  
p a r e n t s  w h o  h e l p  y o u  g r o w  u p  a n d  g r o w  a n d  
d e v e l o p  a n d  . . . a r e ,  i n  f a c t ,  i n  a

5 ( . . . c o n t i n u e d )
w e  h a v e  n e v e r  s u g g e s t e d  t h a t  w i l l f u l  c o n d u c t  t h a t  r e s u l t s  i n  
i n c a r c e r a t i o n  c a n n o t  b e  c o n s i d e r e d  i n  d e t e r m i n i n g  d i s r e g a r d  o f  
p a r e n t a l  o b l i g a t i o n s  i n  t h e  a b a n d o n m e n t  c o n t e x t .  S e e  E . G . S . , 7 5 4  
P . 2 d  a t  7 5 2  n . 4 ;  N a d a  A .  . 6 6 0  F . 2 d  a t  4 4 1  ( C o m p t o n ,  J . ,
c o n c u r r i n g ) .
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r e l a t i o n s h i p  w i t h  y o u  in an o n g o i n g  so rt  of 
w ay .  T h e  d i s t i n c t i o n  I w o u l d  a l w a y s  m a k e  w i t h  

k i d s  w h o  a r e  in an a d o p t i o n  o r  f o s t e r  c a r e  

s t a t u s  is o v e r  h e r e  a r e  the p a r e n t s  w h o  are

r e s p o n s i b l e  fo r you, fo r  p r o d u c i n g  y o u  . . . ,
b u t  t h a t  is n o t  a l w a y s  the s a m e  p e r s o n  w h o  
[is], in fact,  g o i n g  t o  h e l p  y o u  g e t  gr own , 
w h o  is g o i n g  to s t a y  c o n n e c t e d  w i t h  yo u 
t h r o u g h  t h e  r e s t  of y o u r  life; an d it's t h a t  
p a r e n t ,  i t ' s  that, so t o  speak, t h a t
p s y c h o l o g i c a l  p a r e n t  t h a t  w e  r e a l l y  h a ve  to 
s e a r c h  o u t  f o r  k i d s  a n d  m a k e  s u r e  t h a t  p e r s o n  
is a v a i l a b l e  t o  the k i d s .

Z i e g l e r  w e n t  o n  t o  s t a t e  h e r  o p i n i o n  t h a t  t h e  c u r r e n t

f o s t e r  m o t h e r  o f  A . M . ' s  c h i l d r e n  a p p e a r e d  to  h a v e  b e c o m e  t h e

c h i l d r e n ' s  p s y c h o l o g i c a l  p a r e n t :

I t h i n k  [th e c h i l d r e n ]  h a v e  t h i s  fix o n  t h e i r  
p r e s e n t  f o s t e r  p a r e n t  as b e i n g  t h e  s i g n i f i c a n t  
a n d  p s y c h o l o g i c a l  p a r e n t  in t h e i r  l i v e s
b e c a u s e  s h e ' s  b e e n  t h e r e .  I m e a n  w h e n  t h e s e  
k i d s  a r e  s i c k  in t h e  m i d d l e  of t h e  n i g h t  s h e ' s  
t h e r e .  W h e n  t h e s e  k i d s  are c r y i n g ,  w o r r i e d  
a b o u t  s o m e t h i n g ,  s h e ' s  t h e  o n e  t h a t  t h ey  t u r n  
to, y o u  see, s o  s h e  b e c o m e s  t h e  p s y c h o l o g i c a l  

p a r e n t  and, of c o u r s e ,  even  [M.M.] wa s  v e r y  
y o u n g  w h e n  h e  c a m e  t o  he r as a s m a l l  c h i l d  

s t i l l  s u f f e r i n g  w h a t  h e  h a d  e x p e r i e n c e d  in 
life . S o  —  b u t  I d o n ' t  m e 3 n  t o  d i m i n i s h  t h e

r o l e  o f  t h e  f a t h e r  in t h i s  case, h e ' s  
i m p o r t a n t  t o  t h e s e  c h i l d r e n ,  he wi ll  be

i m p o r t a n t  in t h e i r  l i f e  span. I m e a n  b e c a u s e  
p e o p l e  h a v e  t h e s e  f e e l i n g s  ab out , well, t h a t ' s  
m y  d a d  . . . .  B u t  a s  f ar as b e i n g  t h e  
p s y c h o l o g i c a l  p a r e n t  I t h i n k  i t ' s  p r e t t y  c l e a r  
. . . t h a t  [ t h e  f o s t e r  m o t h e r ]  . . . is, 
i n d e e d ,  t h e  p s y c h o l o g i c a l  p a r e n t  of b o t h  of 
t h e s e  k i d s .

T h e  s u p e r i o r  c o u r t  f o u n d  Z i e g l e r ' s  t e s t i m o n y  c o m p e l l i n g  

a n d  r e l i e d  o n  it in c o n c l u d i n g  t h a t  A . M . ' s  c o n s c i o u s  d i s r e g a r d  o f  

h i s  p a r e n t a l  d u t i e s  h a d  r e s u l t e d  in the d e s t r u c t i o n  o f  t h e  p a r e n t -  

c h i l d  r e l a t i o n s h i p .  S p e c i f i c a l l y ,  the c o u r t  d e t e r m i n e d  t h a t  A.Ml  

w a s  n o  l o n g e r  t h e  p s y c h o l o g i c a l  p a r e n t  of hi s c h i l d r e n ,  a r o l e
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t h a t ,  i n  t h e  c o u r t ' s  v i e w ,  h a d  b e e n  t a k e n  o n  s i n c e  A . M . ' s  

i n c a r c e r a t i o n  b y  t h e  c h i l d r e n ' s  f o s t e r  m o t h e r .  T h e  c o u r t  b e l i e v e d  

t h e  s u r v i v i n g  r e l a t i o n s h i p  b e t w e e n  A . M .  a n d  h i s  c h i l d r e n  t o  b e  

" a k i n  t o  t h e  r e l a t i o n s h i p  b e t w e e n  a  c h i l d  a n d  a n  u n c l e  t h e  c h i l d  

s e e s  o n l y  o c c a s i o n a l l y :  l o v e  a n d  r e s p e c t ,  b u t  n o t  a  p a r e n t a l

r e l a t i o n s h i p . "

T h e  S t a t e  c o n c e d e s  t h a t  " [ A . M . ]  w a s  v e r y  m u c h  a  p a r t  o f  

h i s  c h i l d r e n ' s  l i v e s  b e f o r e  h e  w a s  i n c a r c e r a t e d ,  a n d  w h i l e  

i n c a r c e r a t e d  h a s  c o n t i n u e d  t o  t a k e  a n  a c t i v e  i n t e r e s t  i n  t h e m . "  

T h e  S t a t e  n e v e r t h e l e s s  c o n t e n d s  t h a t ,  e v e n  t h o u g h  A . M .  d i d  n o t  

a b a n d o n  M . M .  a n d  S . M .  " i n  t h e  n o r m a l  s e n s e  o f  t h e  t e r m , "  

a b a n d o n m e n t  w a s  e s t a b l i s h e d .  We f i n d  t h i s  a r g u m e n t  p r o b l e m a t i c  i n  

t w o  r e s p e c t s .

a . P s y c h o l o g i c a l  P a r e n t h o o d  a s  t h e  E q u i v a l e n t  o f  
a n  A d e q u a t e  P a r e n t - C h i l d  R e l a t i o n s h i p

T h e  s u p e r i o r  c o u r t  f o u n d  t h a t ,  d e s p i t e  t h e  " l o v e  a n d  

a f f e c t i o n "  b e t w e e n  A . M .  a n d  h i s  c h i l d r e n ,  A . M . ' s  p a r e n t - c h i l d  

r e l a t i o n s h i p  h a d  b e e n  d e s t r o y e d  b e c a u s e  t h e  c h i l d r e n ' s  f o s t e r  

m o t h e r  h a d  b e c o m e  t h e i r  p s y c h o l o g i c a l  p a r e n t .  T h i s  f i n d i n g

n e c e s s a r i l y  s u g g e s t s  t h a t  a  c o m p l e t e  d e s t r u c t i o n  o f  t h e  p a r e n t -

c h i l d  r e l a t i o n s h i p  n e e d  n o t  b e  p r o v e d  t o  e s t a b l i s h  a b a n d o n m e n t .  

I n s t e a d ,  a  q u a l i t a t i v e  d i m i n u t i o n  o f  t h e  o r i g i n a l  p a r e n t - c h i l d  

r e l a t i o n s h i p  w i l l  s u f f i c e  u n d e r  c e r t a i n  c i r c u m s t a n c e s  —  t h o s e

c i r c u m s t a n c e s  b e i n g  d e f i n e d  b y  t h e  c o n c e p t  o f  p s y c h o l o g i c a l  

p a r e n t h o o d .

H o w e v e r ,  u s e  o f  t h e  c o n c e p t  o f  p s y c h o l o g i c a l  p a r e n t h o o d  

i n  t h i s  m a n n e r  h a s  t r o u b l i n g  i m p l i c a t i o n s .  F o r  e x a m p l e ,  Z i e g l e r ' s
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t e s t i m o n y ,  w h e n  a p p l i e d  in t h e  c o n t e x t  of a t y p i c a l  d i v o r c e ,  w o u l d  

s e e m  t o  i n d i c a t e  t h a t  a p a r e n t  w h o  is a w a r d e d  p r i m a r y  c u s t o d y  of 

t h e  c h i l d r e n  w i l l  a l m o s t  c e r t a i n l y  a s s u m e  t he  r o l e  of p s y c h o l o g i c a l  

p a r e n t ,  w h e r e a s  t h e  n o n - c u s t o d i a l  pa re nt , l a c k i n g  t h e  a b i l i t y  to  

"b e  t h e r e , "  w i l l  b e  r e l e g a t e d  t o  s o m e  l e s s e r  f o r m  of bond.  If, as 

t h e  s u p e r i o r  c o u r t  a p p e a r s  t o  h a v e  found, b e i n g  a p s y c h o l o g i c a l  

p a r e n t  is a n e c e s s a r y  i n g r e d i e n t  for an a d e q u a t e  p a r e n t - c h i l d  

r e l a t i o n s h i p ,  t h e n  t e r m i n a t i o n  m i g h t  r o u t i n e l y  b e  j u s t i f i e d  f o r  t h e  

n o n - c u s t o d i a l  p a r e n t  in a d i v o r c e .

T h i s ,  of  c o u r s e ,  is n o t  the  law. A s  i l l u s t r a t e d  by t h e  

f o r e g o i n g  e x a m p l e ,  t h e  a b s e n c e  of a " p s y c h o l o g i c a l  p a r e n t "  b o n d  

c a n n o t ,  s t a n d i n g  a l o n e ,  be  e q u a t e d  to th e d e s t r u c t i o n  of a p a r e n t -  

c h i l d  r e l a t i o n s h i p .  T h i s  is n o t  to sa y t h a t  t h e  c o n c e p t  of 

p s y c h o l o g i c a l  p a r e n t h o o d  is  i n v a l i d .  H o w e v e r ,  c o n c e p t s  d e v e l o p e d  

a n d  a p p l i e d  w i t h i n  t h e  s p h e r e s  o f  s o c i a l  s c i e n c e  d o  n o t  a l w a y s  m e s h  

n e a t l y  w i t h  r u l e s  t r a d i t i o n a l l y  a p p l i e d  w i t h i n  t h e  s p h e r e s  of t h e  

l a w  —  l e g a l  r u l e s  d e v e l o p e d  f o r  th e r e g u l a t i o n  o f  i n d i v i d u a l  

r i g h t s .  I t  is o n e  t h i n g  t o  s a y  t h a t  p s y c h o l o g i c a l  p a r e n t h o o d  is 

a l e g i t i m a t e  a n d  u s e f u l  c o n c e p t  in the p l a c e m e n t  o f  s p e c i a l  n e e d s  

f o s t e r  c h i l d r e n ;  it i s  q u i t e  a n o t h e r  to c o n c l u d e ,  a s  r i g i d  l e g a l  

d o c t r i n e ,  t h a t  p s y c h o l o g i c a l  p a r e n t h o o d  is t h e  s o l e  l e g a l  

d e t e r m i n a n t  of  a v i a b l e  p a r e n t - c h i l d  r e l a t i o n s h i p  in t e r m i n a t i o n  

of  p a r e n t a l  r i g h t s  c a s e s .  O u r  o w n  d e c i s i o n s  h a v e  n e v e r  a s c r i b e d  

t o  t h e  l a t t e r  p r o p o s i t i o n . 5 T h e  S t a t e  c i t e s  n o  a u t h o r i t y  —  l e g a l

By  w a y  o f  i l l u s t r a t i o n ,  t h e  p r e s e n t  c a s e  s t a n d s  in s h a r p  

c o n t r a s t  t o  t h e  c i r c u m s t a n c e s  i n w h i c h  w e  r e c e n t l y  f o u n d  d e s t r u c -

( c o n t i n u e d . ..)
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o r  s c i e n t i f i c  —  t o  s u p p o r t  s u c h  a  v i e w ,  a n d  w e  a r e  a w a r e  o f  n o n e .

b .  D i s r e g a r d  o f  P a r e n t a l  O b l i g a t i o n s  a n d  
D e s t r u c t i o n  o f  t h e  P a r e n t - C h i l d  R e l a t i o n s h i p

T h e  s u p e r i o r  c o u r t ' s  r e l i a n c e  o n  t h e  f o s t e r  m o t h e r ' s  

p s y c h o l o g i c a l  p a r e n t  r o l e  i n  f i n d i n g  t h e  d e s t r u c t i o n  o f  t h e  p a r e n t -  

c h i l d  r e l a t i o n s h i p  b e t w e e n  A . M .  a n d  h i s  c h i l d r e n  i s  p r o b l e m a t i c  

f o r  a n o t h e r  r e a s o n .  A s  w e  h i v e  a l r e a d y  i n d i c a t e d ,  u n d e r  t h e  s e c o n d  

p r o n g  o f  t h e  a b a n d o n m e n t  t e s t ,  t h e  c o u r t  m u s t  d e t e r m i n e  t h a t  t h e  

p a r e n t ' s  " c o n s c i o u s  d i s r e g a r d  . . . l e d  t o  t h e  d e s t r u c t i o n  o f  t h e  

p a r e n t - c h i l d  r e l a t i o n s h i p . "  E . J . S . . 7 5 4  P . 2 d  a t  7 5 1  ( e m p h a s i s

a d d e d ) . A n  i n t e g r a l  p a r t  o f  t h i s  r e q u i r e m e n t  i s  t h e  e x i s t e n c e  o f  

a  c a u s a l  c o n n e c t i o n  b e t w e e n  t h e  p a r e n t a l  d i s r e g a r d  f o u n d  u n d e r  t h e  

f i r s t  p r o n g  o f  t h e  t e s t  a n d  t h e  d e s t r u c t i o n  o f  t h e  p a r e n t - c h i l d  

r e l a t i o n s h i p  f o u n d  u n d e r  t h e  s e c o n d .

T h u s ,  u n d e r  t h e  s e c o n d  p r o n g  o f  t h e  a b a n d o n m e n t  t e s t ,  i t  

i s  i n s u f f i c i e n t  t o  f i n d  p a r e n t a l  d i s r e g a r d  c o u p l e d  w i t h  a  

d e s t r u c t i o n  o f  t h e  p a r e n t - c h i l d  r e l a t i o n s h i p  b r o u g h t  a b o u t  b y  s o m e  

o t h e r  c a u s e .  T h e  d e s t r u c t i o n  m u s t  b e  b r o u g h t  a b o u t  b y  t h e  a c t s  o f  

t h e  p a r e n t ,  a n d  i n  o r d e r  t o  c o n s t i t u t e  a b a n d o n m e n t ,  t h e  a c t s  o f  t h e  

p a r e n t  m u s t  b e  w i l l f u l .  I n  r e  B . J . . 5 3 0  P . 2 d  a t  7 5 0  n . 1 2 ;  s e e  a l s o  

N a d a  A . . 6 6 0  P . 2 d  a t  4 3 9 .

( . . . c o n t i n u e d )
t i o n  o f  t h e  p a r e n t - c h i l d  r e l a t i o n s h i p  i n  E . J . S . . 7 5 4  P . 2 d  a t  7 5 1 .
T h e r e ,  t e s t i m o n y  s h o w e d  t h a t  t h e  c h i l d ,  L . M  " .  , h a d  v i r t u a l l y  n o
e x p o s u r e  t o  h e r  n a t u r a l  f a t h e r  s i n c e  i n f a n c y ;  t h a t  s h e  c o n s i d e r e d  
h e r  s t e p f a t h e r  t o . b e  h e r  n a t u r a l  f a t h e r ;  t h a t  L . M . S  h a d  o n l y  
r e c e n t l y  d i s c o v e r e d  t h a t  h e r  s t e p f a t h e r  w a s  n o t  h e r  r e a l  f a t h e r ;
t h a t  e v e n  t h e n  L . M . S .  n e v e r  a s k e d  f o r  d e t a i l  a b o u t  h e r  n a t u r a l
f a t h e r ;  a n d  t h a t  n o  p s y c h o l o g i c a l  b o n d  o r  f a m i l i a l  r e l a t i o n s h i p  a t  
a l l  e x i s t e d  b e t w e e n  L . M . S .  a n d  h e r  n a t u r a l  f a t h e r .
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c o u r t  i n  f i n d i n g  a b a n d o n m e n t  c o n s i s t e d  o f  A . M . ' s  p r e - i n c a r c e r a t i o n

c o n d u c t .  Y e t  t h e  c o u r t ' s  c o n c l u s i o n  t h a t  A . M . ' s  p a r e n t - c h i l d

r e l a t i o n s h i p  h a d  b e e n  d e s t r o y e d  w a s  b a s e d  o n  t h e  e x i s t e n c e  o f  a

p s y c h o l o g i c a l  p a r e n t  r e l a t i o n s ! ' . i p  b e t w e e n  t h e  c h i l d r e n  a n d  t h e i r

c u r r e n t  f o s t e r  m o t h e r ,  a n d  t h e  c o n s e q u e n t  a b s e n c e  o f  s u c h  a

r e l a t i o n s h i p  b e t w e e n  A . M .  a n d  h i s  c h i l d r e n .

F r o m  t h e  r e c o r d ,  i t  s e e m s  c l e a r  t h a t  t h e  r e l a t i v e

d i s t a n c i n g  o f  A . M . ' s  r e l a t i o n s h i p  w i t h  h i s  c h i l d r e n  a n d  t h e i r

f o r m a t i o n  o f  a  c l o s e  r e l a t i o n s h i p  w i t h  t h e i r  f o s t e r  m o t h e r  r e s u l t e d

n o t  f r o m  A . M . ' s  p r e - i n c a r c e r a t i o n  c o n d u c t ,  b u t  r a t h e r  f r o m  t h e  f a c t

o f  h i s  i n c a r c e r a t i o n .  Z i e g l e r  d i d  e x p r e s s  t h e  o p i n i o n  t h a t  A . M .

w a s  n o t  a  p s y c h o l o g i c a l  p a r e n t  t o  h i s  c h i l d r e n .  H o w e v e r ,  Z i e g l e r ' s

o p i n i o n  w a s  b a s e d  o n  t h e  a m o u n t  o f  t i m e  t h a t  h a d  e l a p s e d  s i n c e  t h e

c h i l d r e n  h a d  b e e n  r e m o v e d  f r o m  A . M . ' s  c u s t o d y ,  n o t  o n  t h e  n a t u r e

o r  e f f e c t  o f  A . M . ' s  c o n d u c t  t o w a r d  t h e  c h i l d r e n  p r i o r  t o  h i s

a r r e s t .  W h e n  a s k e d  w h e t h e r  A . M .  w a s  t h e  p s y c h o l o g i c a l  p a r e n t ,

Z i e g l e r  r e p l i e d :

W e l l ,  I  c o u l d n ' t  b e l i e v e  t h a t  t o  b e  t h e  c a s e  
g i v e n  t h e  a g e s  o f  t h e  c h i l d r e n  a t  t h e  l a s t  
f u l l  p a r e n t i n g  c o n t a c t s  t h a t  t h e y ' v e  h a d .  I ’ m 
s u r e  t h a t  t h e y  r e c o g n i z e  —  c e r t a i n l y  [ M . M . ] 
d o e s  r e c o g n i z e  h i m  a s  h i s  d a d ,  I ' m  s u r e  o f  
t h a t .  I ' m  n o t  c l e a r  t h a t  [ M . M . ]  u n d e r s t a n d s  
w h a t  a l l  o f  t h a t  m e a n s .  I  t h i n k  h e  a n d  [ S . M . ] 
h a v e  t h i s  f i x  o n  t h e i r  p r e s e n t  f o s t e r  m o t h e r  
a s  b e i n g  t h e  s i g n i f i c a n t  a n d  p s y c h o l o g i c a l  
p a r e n t  i n  t h e i r  l i v e s  b e c a u s e  s h e ' s  b e e n  
t h e r e . [  ]

H e r o ,  t h e  p a r e n t a l  d i s r e g a r d  r e l i e d  on by t h e  s u p e r i o r

I n  t h i s  r e g a r d ,  t h e  F i n d i n g s  a n d  C o n c l u s i o n s  e n t e r e d  b y  
t h e  s u p e r i o r  c o u r t  a r e  s o m e w h a t  a m b i g u o u s .  A s  a  c o n c l u s i o n  o f  l a w ,

( c o n t i n u e d . . . )
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T h e  s u p e r i o r  c o u r t  m a d e  e x t e n s i v e  a n d  d e t a i l e d  f i n d i n g s  

c o n c e r n i n g  t h e  h a r m  t h a t  A . M . ' s  c r i m i n a l  a n d  a n t i - s o c i a l  c o n d u c t  

c a u s e d  t o  h i s  c h i l d r e n .  T h e s e  f i n d i n g s  a r e  s u p p o r t e d  b y  t h e  

r e c o r d .  N e v e r t h e l e s s ,  t h e  S t a t e  d i d  n o t  a t t e m p t  t o  p r o v e ,  a n d  t h e  

c o u r t  d i d  n o t  p u r p o r t  t o  d e t e r m i n e ,  t h e  n a t u r e  o f  t h e  p a r e n t - c h i l d  

r e l a t i o n s h i p  t h a t  e x i s t e d  a t  t h e  t i m e  A . M .  w a s  a r r e s t e d  a n d  h i s  

c h i l d r e n  w e r e  r e m o v e d  f r o m  h i s  c u s t o d y .  D e s p i t e  t h e  e v i d e n c e  

i n d i c a t i n g  t h a t  A . M . ' s  d i s r e g a r d  o f  h i s  p a r e n t a l  r e s p o n s i b i l i t i e s  

h a d  h a r m e d  h i s  c h i l d r e n ,  t h e  s u p e r i o r  c o u r t  d i d  n o t  f i n d  t h a t  

A . M . ' s  c o n d u c t  h a d  a l r e a d y  d e s t r o y e d  t h e  p a r e n t - c h i l d  r e l a t i o n s h i p  

w h e n  h e  w a s  a r r e s t e d  a n d  i n c a r c e r a t e d  f o r  h i s  c u r r e n t  o f f e n s e s ;  n o r  

d i d  t h e  c o u r t  f i n d  t h a t  A . M . ' s  a n t i - s o c i a l  c o n d u c t ,  r a t h e r  t h a n  h i s  

p o s t - a r r e s t  s e p a r a t i o n ,  w a s  d i r e c t l y  r e s p o n s i b l e  f o r  d e s t r o y i n g  t h e

( . . . c o n t i n u e d )
t h e  c o u r t  s t a t e d  t h a t  " [ t ] h e  d i s r e g a r d  s h o w n  b y  [ A . M . ]  f o r  [ h i s ]  
p a r e n t a l  o b l i g a t i o n s  h a s  l e d  t o  t h e  d e s t r u c t i o n  o f  t h e  p a r e n t -  
c h i l d  r e l a t i o n s h i p  . . . . "  I n  r e a c h i n g  t h i s  c o n c l u s i o n ,  t h e  
c o u r t ,  r e c o g n i z i n g  t h e  d e c i s i o n  i n  N a d a  A . . i n d i c a t e d  t h a t  i t  h a d  
c o n s i d e r e d  " a l l  c f  t h e  p a s t  c o n d u c t "  o f  A . M . ,  b u t  n o t  t h e  " m e r e  
f a c t  o f  h i s  i n c a r c e r a t i o n  . . . . "  T h i s  l e g a l  c o n c l u s i o n  s u g g e s t s  
a  p r e d i c a t e  f a c t u a l  d e t e r m i n a t i o n  t h a t  A . M . ' s  p r e - a r r e s t  c o n d u c t  
c a u s e d  t h e  d e s t r u c t i o n  o f  t h e  p a r e n t - c h i l d  r e l a t i o n s h i p .

H o w e v e r ,  t h e  s u p e r i o r  c o u r t ' s  f i n d i n g s  o f  f a c t  d o  n o t  
d r a w  a n y  s p e c i f i c  c o n n e c t i o n  b e t w e e n  A . M . ' s  p r e - i n c a r c e r a t i o n  
c o n d u c t  a n d  t h e  d e s t r u c t i o n  o f  h i s  p a r e n t - c h i l d  r e l a t i o n s h i p .  O n  
t h i s  i s s u e ,  t h e  f i n d i n g s  o f  f a c t  m e r e l y  s t a t e  t h a t  A . M .  i s  n o t  t h e  
p s y c h o l o g i c a l  p a r e n t  o f  M. M a n d  S . M .  a n d  t h a t  t h e i r  c u r r e n t  f o s t e r  
m o t h e r  " f i l l s  t h e  r o l e  i n  t h e i r  l i v e s  o f  p s y c h o l o g i c a l  f o s t e r  
p a r e n t .  A c c o r d i n g l y ,  t h e  p a r e n t - c h i l d  r e l a t i o n s h i p  b e t w e e n  [ A . M . ]  
a n d  [ M . M . j  a n d  b e t w e e n  [ A . M . ]  a n d  [ S . M . ]  h a s  b e e n  d e s t r o y e d . "  T h i s  
f i n d i n g  s u g g e s t s  t h a t ,  i n  t h e  c o u r t ' s  v i e w ,  i t  w a s  A . M . ' s  
r e p l a c e m e n t  b y  t h e  f o s t e r  p a r e n t  r a t h e r  t h a n  h i s  p r e - i n c a r c e r a t i o n  
d i s r e g a r d  o f  p a r e n t a l  o b l i g a t i o n s  t h a t  d e s t r o y e d  t h e  p a r e n t - c h i l d  
r e l a t i o n s h i p .  A s  w e  h a v e  p o i n t e d  o u t  i n  t h e  t e x t  o f  t h i s  o p i n i o n ,  
t h i s  l a t t e r  t h e o r y  o f  d e s t r u c t i o n  i s  t h e  o n l y  o n e  t h a t  f i n d s  
s u b s t a n t i a l  s u p p o r t  i n  t h e  e v i d e n c e .- 1 4 - 4177



I n  s u m ,  t o  t h e  e x t e n t  t h e  r e c o r d  s u p p o r t s  t h e  c o n c l u s i o n  

t h a t  A . M . ' s  p a r e n t - c h i l d  r e l a t i o n s h i p  l i a s  b e e n  d e s t r o y e d ,  t h a t  

d e s t r u c t i o n  a p p e a r s  t o  h a v e  r e s u l t e d  f r o m  t h e  f a c t  o f  h i s  

i n c a r c e r a t i o n .  H o w e v e r ,  A . M . ' s  i n c a r c e r a t i o n  c o u l d  n o t  s e r v e  a s  

t h e  p r o p e r  b a s i s  f o r  a  f i n d i n g  o f  d e s t r u c t i o n  o f  t h e  p a r e n t - c h i l d  

r e l a t i o n s h i p ,  s i n c e  i t  w a s  n o t  t h e  c o n d u c t  u p o n  w h i c h  t h e  c o u r t  

r e l i e d  i n  f i n d i n g  t h a t  A . M .  h a d  c o n s c i o u s l y  d i s r e g a r d e d  h i s  

p a r e n t a l  o b l i g a t i o n s . 8 C o n v e r s e l y ,  t h e  c o n d u c t  i n v o l v e d  i n  A . M . ' s  

c o n s c i o u s  d i s r e g a r d  o f  h i s  p a r e n t a l  o b l i g a t i o n s  w a s  n o t  t h e  c o n d u c t  

t h a t  " l e d  t o  t h e  d e s t r u c t i o n  o f  t h e  p a r e n t - c h i l d  r e l a t i o n s h i p . "

T h e  s u p e r i o r  c o u r t ' s  c o n c l u s i o n  t h a t  A . M . ' s  d i s r e g a r d  o f  

h i s  p a r e n t a l  r e s p o n s i b i l i t i e s  l e d  t o  t h e  d e s t r u c t i o n  o f  h i s  p a r e n t -

p a r e n t - c h i l d  b o n d .

T . n d e e d ,  A . M .  ' s  i n c a r c e r a t i o n  i s  n o t  t h e  t y p e  o f  w i i l f u l  
a c t  u p o n  w h i c h  a b a n d o n m e n t  m a y  b e  b a s e d .  N a d a  A . . 6 6 0  P . 2 d  a t  4 3 9 .  
T h e  S t a t e  n e v e r t h e l e s s  i n v i t e s  u s  t o  h o l d  t h a t  A . M .  w a s  
i n c a r c e r a t e d  a s  a  r e s u l t  o f  h i s  v o l u n t a r y  a c t s ,  t h a t  h i s  
i n c a r c e r a t i o n  w a s  a  f o r e s e e a b l e  c o n s e q u e n c e  o f  h i s  m i s c o n d u c t ,  t h a t  
t h e  i n a b i l i t y  t o  p r o v i d e  f o r  h i s  c h i l d r e n  r e s u l t i n g  f r o m  A . M . ' s  
i n c a r c e r a t i o n  i s  t h e r e f o r e  a  r e s u l t  o f  h i s  v o l u n t a r y  c o n d u c t ,  a n d  
t h a t ,  i n  t h i s  s e n s e ,  A . M . ' s  p a r e n t - c h i l d  r e l a t i o n s h i p  h a s  b e e n  
d e s t r o y e d  b y  h i s  p r e - i n c a r c e r a t i o n  d i s r e g a r d  o f  h i s  p a r e n t a l  
d u t i e s .  I n  s u p p o r t  o f  t h i s  t h e o r y ,  t h e  S t a t e  c i t e s  a  n u m b e r  o f  
c a s e s  t h a t  l i k e n  v o l u n t a r y  c r i m i n a l  a c t s  t o  a c t s  o f  a b a n d o n m e n t .  
S e e ,  e . g . . H u s t o n  v .  H a g g a r d . 4 7 5  S . W . 2 d  3 3 0 ,  3 3 3  ( T e x .  A p p .  1 9 7 1 ) ;  
I n  r e  D o b b s . 5 3 1  P . 2 d  3 0 3  ( W a s h .  A p p .  1 9 7 5 ) .

T h e  S t a t e ' s  t h e o r y  i s  e s s e n t i a l l y  t h e  s a m e  t h e o r y  
a d d r e s s e d  b y  J u s t i c e  C o m p t o n ' s  c o n c u r r e n c e  i n  N a d a  A . . 6 6 0  P . 2 d  a t  
4 4 1 .  T h e  g i s t  o f  J u s t i c e  C o m p t o n ' s  N a d a  A .  c o n c u r r e n c e ,  h o w e v e r ,  
w a s  t h a t  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  u n d e r  t h i s  t h e o r y  w a s  
i m p e r m i s s i b l e  u n d e r  t h e  s t a t u t o r y  f r a m e w o r k  t h e n  i n  e x i s t e n c e .  
J u s t i c e  C o m p t o n  u r g e d  t h e  l e g i s l a t u r e  t o  a m e n d  A l a s k a  l a w  t o  a l l o w  
t e r m i n a t i o n  u n d e r  t h i s  t h e o r y .  i d .  T h e  s t a t u t o r y  f r a m e w o r k  i n  
e x i s t e n c e  w h e n  N a d a  A .  w a s  d e c i d e d  r e m a i n s  e s s e n t i a l l y  u n c h a n g e d ,  
d e s p i t e  t h e  c o n c u r r i n g  o p i n i o n .  We d e c l i n e  t h e  S t a t e ' s  i n v i t a t i o n  
t o  a d o p t  t h i s  t h e o r y  i n  t h e  a b s e n c e  o f  a  s t a t u t o r y  c h a n g e .- 1 5 - 4177



c h i l d  r e l a t i o n s h i p  i s  n o t  s u p p o r t e d  b y  s u b s t a n t i a l  e v i d e n c e  a n d  i s  

t h e r e f o r e  c l e a r l y  e r r o n e o u s .

C . I n a b i l i t y  t o  P r o v i d e  C a r e

T h e  S t a t e  a l t e r n a t i v e l y  c o n t e n d s  t h a t  t h e  s u p e r i o r  

c o u r t ' s  o r d e r  t e r m i n a t i n g  A . M . ' s  p a r e n t a l  r i g h t s  b a s e d  o n  t h e  C I N A  

s t a t u s  o f  h i s  c h i l d r e n  c a n  b e  a f f i r m e d  e v e n  i f  t h e  c o u r t ' s  f i n d i n g  

o f  a b a n d o n m e n t  c a n n o t  b e  s u s t a i n e d .  T h e  S t a t e  p o i n t s  o u t  t h a t ,  

g i v e n  A . M . ' s  d i s r e g a r d  o f  h i s  p a r e n t a l  r e s p o n s i b i l i t i e s ,  h e  c l e a r l y  

l a c k e d  t h e  a b i l i t y  t o  p r o v i d e  h i s  c h i l d r e n  w i t h  c a r e .  T h e  S t a t e  

a r g u e s  t h a t ,  f o r  t h i s  r e a s o n ,  A . M . ' s  c h i l d r e n  c o u l d  p r o p e r l y  b e  

a d j u d i c a t e d  c h i l d r e n  i n  n e e d  c f  a i d  u n d e r  AS  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) ,  

r e g a r d l e s s  o f  w h e t h e r  A . M . ' s  c o n d u c t  a m o u n t e d  t o  a b a n d o n m e n t .

T h e  S t a t e ' s  a r g u m e n t  i s  t o  a  c e r t a i n  e x t e n t  p l a u s i b l e .  

A b a n d o n m e n t  i s  b u t  o n e  w a y  o f  e s t a b l i s h i n g  C I N A  s t a t u s  u n d e r  AS  

4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  f o r  p u r p o s e s  o f  t e r m i n a t i n g  p a r e n t a l  r i g h t s .  

S u b s e c t i o n  ( a )  ( 2 )  (A.) a l s o  a p p l i e s  w h e n  n o  p a r e n t ,  g u a r d i a n ,  

c u s t o d i a n ,  o r  r e l a t i v e  i s  w i l l i n g  a n d  a b l e  t o  p r o v i d e  c a r e .  S e e  

I n  t h e  M a t t e r  o f  J . L . P . . 3 2 8  P . 2 d  a t  1 7 0 .  U n l i k e  a b a n d o n m e n t ,

p r o o f  o f  p a r e n t a l  i n a b i l i t y  t o  p r o v i d e  c a r e  d o e s  n o t  r e q u i r e  a  

s h o w i n g  t h a t  t h e  p a r e n t - c h i l d  r e l a t i o n s h i p  h a s  b e e n  d e s t r o y e d .

T h e  s u p e r i o r  c o u r t  f o u n d  t h a t ,  i n  d i s r e g a r d i n g  h i s  

p a r e n t a l  r e s p o n s i b i l i t i e s  t o  h i s  c h i l d r e n ,  A . M . ,  i n  e f f e c t ,  f a i l e d  

i n  " h i s  o b l i g a t i o n  t o  p r o v i d e  f o r  t h e i r  p n y s i c a l ,  e m o t i o n a l ,  m e n t a l  

a n d  s o c i a l  n e e d s . "  T h i s  f i n d i n g  i s  a r g u a b l y  t a n t a m o u n t  t o  a  

f i n d i n g  o f  A . M . ' s  i n a b i l i t y  t o  c a r e  f o r  h i s  c h i l d r e n ,  s i n c e  " c a r e "  

h a s  b e e n  d e f i n e d  a s  p r o v i d i n g  " f o r  t h e  p h y s i c a l ,  e m o t i o n a l ,  m e n t a l ,
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a n d  s o c i a l  n e e d s  o f  t h e  c h i l d . "  AS 4 7 . 1 0 . 9 9 0 ( 1 ) ;  I n  t h e  M a t t e r  o f  

J . L . F . , 8 2 8  P . 2 d  a t  1 6 9 .  A s  w e  h a v e  i n d i c a t e d  i n  d i s c u s s i n g  t h e  

i s s u e  o f  p a r e n t a l  d i s r e g a r d ,  t h e r e  i s  s u b s t a n t i a l  e v i d e n c e  i n  t h e  

r e c o r d  t o  s u p p o r t  t h i s  f i n d i n g . 9

N e v e r t h e l e s s ,  t h e  s u p e r i o r  c o u r t  d i d  n o t  e x p r e s s l y  

c o n c l u d e  t h a t  A . M . ' s  c h i l d r e n  w e r e  i n  n e e d  o f  a i d  u n d e r  AS 

4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  d u e  t o  A . M . ' s  i n a b i l i t y  t o  p r o v i d e  f o r  t h e i r  

c a r e .  I n s t e a d ,  t h e  c o u r t  b a s e d  i t s  f i n d i n g  o f  C I N A  s t a t u s  o n  t h e  

c o n c l u s i o n  t h a t  A . M .  h a d  a b a n d o n e d  t h e  c h i l d r e n ,  a  c o n c l u s i o n  w e  

h a v e  f o u n d  t o  b e  c l e a r l y  e r r o n e o u s .  M o r e  s i g n i f i c a n t l y ,  w e  h a v e  

m a d e  i t  c l e a r  t h a t ,  " [ w j h i l e  a  f i n d i n g  o f  i n a b i l i t y  t c  c a r e  w o u l d  

b e  g r o u n d s  f o r  j u r i s d i c t i o n  u n d e r  s u b s e c t i o n  ( a ) ( 2 ) ( A ) ,  t h a t  

f i n d i n g  m u s t  a l s o  e x t e n d  t o  a n y  r e l a t i v e s  w h o  a r e  i n  f a c t  c a r i n g  

f o r  o r  w i l l i n g  t o  a s s u m e  c a r e . "  I n  t h e  M a t t e r  o f  J . L . F . . 8 2 8  P . 2 d  

a t  1 7 0 .  H e r e ,  e v e n  i f  w e  w e r e  t o  c o n s t r u e  t h e  f i n d i n g  o f  p a r e n t a l  

d i s r e g a r d  t h a t  t h e  s u p e r i o r  c o u r t  m a d e  i n  c o n n e c t i o n  w i t h  t h e  

a b a n d o n m e n t  i s s u e  a s  a n  i m p l i e d  f i n d i n g  o f  i n a b i l i t y  t o  p r o v i d e  

c a r e ,  t h e  s u p e r i o r  c o u r t  f a i l e d  t o  e n t e r  f i n d i n g s  o n  a  m a t e r i a l  

e l e m e n t  o f  i n a b i l i t y :  t h e  l a c k  o f  a n y  r e l a t i v e s  c a r i n g  o r  w i l l i n g

T h e  c o n d u c t  t h a t  l e d  t h e  c o u r t  t o  f i n d  p a r e n t a l  d i s r e g a r d  
—  a n d ,  a r g u a b l y ,  b y  e x t e n s i o n ,  i n a b i l i t y  t o  p r o v i d e  c a r e  —  
c o n s i s t e d  o f  A . M . ' s  s u b s t a n c e  a b u s e ,  v i o l e n c e ,  e x c e s s i v e  m o b i l i t y ,  
a n d  c r i m i n a l  a c t s ,  i n c l u d i n g  A . M . ' s  s e x u a l  a b u s e  o f  h i s  
s t e p d a u g h t e r .  N o t a b l y ,  i n  A . H . v .  S t a t e . 7 7 9  P . 2 d  1 2 2 9 ,  1 2 3 2
( A l a s k a  1 9 8 9 ]  , t h i s  c o u r t  i n d i c a t e d  t h a t  a  c o n t i n u a t i o n  o f  C I N A  
s t a t u s  c o u l d  i n  p a r t  b e  j u s t i f i e d  b y  t h e  c h i l d r e n ' s  u n w i l l i n g n e s s  
a n d  i n a b i l i t y  t o  l i v e  w i t h  a  p a r e n t  w h o  w a s  i m p r i s o n e d  f o r  s e x u a l  
a b u s e . - 1 7 - 4177



We a c c o r d i n g l y  c o n c l u d e  t h a t  t h e  s u p e r i o r  c o u r t ' s  f i n d i n g  

o f  C I N A  s t a t u s  c a n n o t  b e  a f f i r m e d  o n  t h e  a l t e r n a t i v e  g r o u n d  o f  

i n a b i l i t y  t o  p r o v i d e  c a r e .  We t h e r e f o r e  f i n d  i t  n e c e s s a r y  t o  

v a c a t e  t h e  d i s p u t e d  t e r m i n a t i o n  o r d e r  a n d  t o  r e m a n d  t h i s  c a s e  f o r  

f u r t h e r  c o n s i d e r a t i o n  o f  t h e  i s s u e  o f  i n a b i l i t y  t o  p r o v i d e  c a r e .

D . R e m a i n i n g  S u b s t a n t i v e  I s s u e s

A l t h o u g h  t h e  c h a l l e n g e d  t e r m i n a t i o n  o r d e r  m u s t  b e  

v a c a t e d ,  we  t h i n k  i t  n e c e s s a r y  t o  a d d r e s s  t h e  r e m a i n i n g  s u b s t a n t i v e  

i s s u e s  r a i s e d  b y  A . M .  i n  o r d e r  t o  c l a r i f y  t h e  p o s t u r e  o f  t h e  c a s e  

o n  r e m a n d .

1 .  T h e  L i k e l i h o o d  o f  A . M . ' s  C o n d u c t  C o n t i n u i n g  

T o  j u s t i f y  t e r m i n a t i o n  c f  p a r e n t a l  r i g h t s  f o l l o w i n g  a  

c h i l d ' s  C I N A  a d j u d i c a t i o n ,  t h e  S t a t e  m u s t  p r o v e  b y  c l e a r  a n d  

c o n v i n c i n g  e v i d e n c e  t h a t  t h e  c h i l d  i s  a  c h i l d  i n  n e e d  o f  a i d  " a s  

a  r e s u l t  o f  p a r e n t a l  c o n d u c t "  a n d  t h a t  t h e  c o n d u c t  " i s  l i k e l y  t o  

c o n t i n u e  t o  e x i s t . "  A S  4 7 . 1 0 . 0 8 0  ( c ) ( 3 ) ;  s e e  a l s o  C I N A  R u l e  

1 8 ( c ) ( 1 ) ;  N a d a  A . . 6 6 0  P . 2 d  a t  4 4 0 .

I n  t h e  p r e s e n t  c a s e ,  a f t e r  c o n c l u d i n g  t h a t  M . M .  a n d  S . M .  

w e r e  c h i l d r e n  i n  n e e d  o f  a i d  a s  a  r e s u l t  o f  A . M . ' s  c o n d u c t ,  t h e  

s u p e r i o r  c o u r t  f o u n d  t h a t

[ A . M . ]  i s  h i g h l y  l i k e l y  t o  c o n t i n u e  t o

10 I t  i s  t h e  S t a t e ' s  b u r d e n  t o  p r o v e  t h a t  t h e r e  a r e  n o  
s u i t a b l e  r e l a t i v e s .  I n  t h e  M a t t e r  o f  J . L . F .  . 8 2 8  P . 2 d  a t  1 7 0  n . l l .  
We n o t e  t h a t  t h e  s u p e r i o r  c o u r t ' s  f i n d i n g  o f  a b a n d o n m e n t  a n d  i t s  
o r d e r  t e r m i n a t i n g  A . M . ' s  p a r e n t a l  r i g h t s  a l s o  e x t e n d e d  t o  S . L . S . ,  
t h e  m o t h e r  o f  t h e  c h i l d r e n .  H e n c e ,  a n y  i m p l i c i t  f i n d i n g  o f  
i n a b i l i t y  t o  p r o v i d e  c a r e  o b v i o u s l y  e x t e n d e d  t o  S . L . S . ,  w h o  h a s  n o t  
c o n t e s t e d  t h e  c o u r t ' s  r u l i n g .

t o  p r o v i d e  c a r e . 10 S e e  i d . a t  170 & n . l l .
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a b u s e  d r u g s  a n d  a l c o h o l ,  t o  c o m m i t  c r i m e s  
( e s p e c i a l l y  a s s a u l t i v e  c r i m e s  i n  t h e  c o n t e x t  

o f  d o m e s t i c  d i s p u t e s  a n d  s e x u a l  o f f e n s e s  
a g a i n s t  c h i l d r e n ,  b u t  a l s o  p r o p e r t y  c r i m e s  
g i v e n  h i s  e x t e n s i v e  c r i m i n a l  r e c o r d ,  h i s  l a c k  
o f  s u c c e s s  i n  s u b s t a n c e  a b u s e  t r e a t m e n t ,  h i s  
p o o r  p r o g n o s i s  f o r  s e x u a l  o f f e n d e r  t r e a t m e n t ,  
h i s  f a i l u r e  e v e n  t o  o b t a i n  a n g e r  m a n a g e m e n t  
c o u n s e l i n g ,  a n d  h i s  c h a r a c t e r o l o g i c a l  
p r o b l e m s ) .

T h e s e  e x p r e s s  f i n d i n g s  a r e  s u p p o r t e d  b y  e v i d e n c e  i n  t h e  

r e c o r d .  A l t h o u g h  A . M .  p o i n t s  t o  c o n t r a r y  e v i d e n c e  t h a t  h e  

p r e s e n t e d ,  i t  i s  n o t  t h i s  c o u r t ' s  j o b  t o  r e w e i g h  t h e  e v i d e n c e  w h e n  

t h e  r e c o r d  p r o v i d e s  c l e a r  s u p p o r t  f o r  t h e  s u p e r i o r  c o u r t ' s  r u l i n g .  

O u r  r e v i e w  o f  t h e  r e c o r d  c o n v i n c e s  u s  t h a t  t h e  s u p e r i o r  c o u r t ' s  

r u l i n g  i s  n o t  c l e a r l y  e r r o n e o u s .

We e m p h a s i z e  t h a t  j u s t  a s  i n c a r c e r a t i o n  i s  n o t  c o n d u c t  

u n d e r  a  p h y s i c a l  a b a n d o n m e n t  t h e o r y ,  s e e  s u p r a  n o t e  5 ,  n e i t h e r  i s  

i n c a r c e r a t i o n  i t s e l f  " p a r e n t a l  c o n d u c t "  w i t h i n  t h e  m e a n i n g  o f  AS 

4 7 . l : . C S O ( c )  ( 3 )  . T h u s ,  w h i l e  l o n g - t e r m  i n c a r c e r a t i o n  o f  a  p a r e n t

c a n  r e s u l t  i n  a  c h i l d  b e c o m i n g  a  c h i l d  i n  n e e d  o f  a i d  u n d e r  AS

4 7 . 1 1 . 0 1 0 ( a ) ( 2 ) ( A )  u n d e r  a n  i n a b i l i t y  t o  p r o v i d e  c a r e  t h e o r y ,  s u c h  

i n c a r c e r a t i o n  i s  n o t  a  s u f f i c i e n t  b a s i s  t o  j u s t i f y  t e r m i n a t i o n  o f

p a r e n t a l  r i g h t s  u n d e r  A S  4 7 . 1 0 . 0 8 0 ( c ) ( 3 ) .  I n  t h i s  c a s e  w e

u n d e r s t a n d  t h a t  t h e  t r i a l  c o u r t  d i d  n o t  r e l y  o n  A . M . ' s  l o n g - t e r m  

i n c a r c e r a t i o n ,  b u t  o n  h i s  c o n t i n u i n g  s e r i o u s  c r i m i n a l  a n d  a n t i ­

s o c i a l  c o n d u c t .

2 .  L i k e l i h o o d  o f  P h y s i c a l  a n d  E m o t i o n a l  H a r m  i f  A . M . ' s  
R i g h t s  a r e  N o t  T e r m i n a t e d

A s  a  p r e r e q u i s i t e  t o  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  u n d e r

I C WA 5 1 0 2 ( f ) ,  2 5  U . S . C .  §  1 9 1 2 ( f )  ( 1 9 8 8 ) ,  a n d  A l a s k a  c h i l d  i n  N e e d
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o f  A i d  R u l e  1 8 ( c ) ( 2 ) ,  t h e  S t a t e  m u s t  p r o v e  b e y o n d  a  r e a s o n a b l e  

d o u b t  t h a t  c o n t i n u e d  c u s t o d y  o f  t h e  c h i l d  b y  t h e  p a r e n t  i s  l i k e l y  

t o  r e s u l t  i n  s e r i o u s  e m o t i o n a l  o r  p h y s i c a l  d a m a g e  t o  t h e  c h i l d .

a . P h y s i c a l  H a r m  

T h e  s u p e r i o r  c o u r t  s p e c i f i c a l l y  f o u n d ,  b e y o n d  a  

r e a s o n a b l e  d o u b t ,  t h a t  A . M . ' s  d a u g h t e r  w a s  l i k e l y  t o  s u f f e r  s e x u a l  

a b u s e  i f  p l a c e d  i n  h i s  c u s t o d y ;  t h a t  b o t h  c h i l d r e n  w e r e  l i k e l y  t o  

s u f f e r  p h y s i c a l  a b u s e  r e s u l t i n g  f r o m  A . M . ' s  d o m e s t i c  v i o l e n c e ;  a n d  

t h a t  b o t h  w e r e  l i k e l y  t o  s u f f e r  p h y s i c a l  d e p r i v a t i o n  d u e  t o  A . M . ' s  

i n a b i l i t y  t o  m e e t  t h e i r  n e e d s  o n  a  c o n s i s t e n t ,  o n g o i n g  b a s i s .

A . M .  a r g u e s  t h a t  t h e  S t a t e  f a i l e d  t o  a l l e g e  t h e  

l i k e l i h o o d  o f  f u t u r e  p h y s i c a l  h a r m  a n d  t h a t  t h e  e v i d e n c e  i t  

p r e s e n t e d  f a i l e d  t o  p r o v e  s u c h  h a r m  b e y o n d  a  r e a s o n a b l e  d o u b t .

A . M . ' s  f i r s t  a r g u m e n t  i s  m i s t a k e n .  T h e  S t a t e ' s  p e t i t i o n  

e x p r e s s l y  a l l e g e d  t h a t  c h e  c h i l d r e n  w o u l d  b e  " a t  r i s k  o f  s e x u a l  

a b u s e ,  p h y s i c a l  h a r m ,  n e g l e c t  o r  a b a n d o n m e n t  d u e  t o  s u b s t a n c e  a b u s e  

o r  c r i m i n a l  b e h a v i o r  l e a d i n g  t o  f u r t h e r  i n c a r c e r a t i o n "  u n l e s s  A . M .  

c o m p l e t e d  a  l o n g - t e r m  t r e a t m e n t  p r o g r a m  f o r  s e x u a l  o f f e n d e r s  a n d  

r e v e r s e d  h i s  l o n g - s t a n d i n g  p e r s o n a l i t y  t r a i t s  a n d  b e h a v i o r a l  

t r e n d s .

A . M . ' s  s e c o n d  a r g u m e n t  i s  u n p e r s u a s i v e .  T h e  s u p e r i o r  

c o u r t ' s  f i n d i n g s  o n  t h e  i s s u e  o f  f u t u r e  p h y s i c a l  h a r m  a r e  a m p l y  

s u p p o r t e d  b y  t h e  r e c o r d .

b .  E m o t i o n a l  H a r m  

A . M .  c l a i m s  t h a t  i t  w a s  e r r o r  f o r  t h e  s u p e r i o r  c o u r t  t o  

c o n s i d e r ,  i n  a s s e s s i n g  t h e  l i k e l i h o o d  o f  e m o t i o n a l  h a r m  i n  t h e

- 2 0 - 4177



e v e n t  o f  a  r e t u r n  o f  c u s t o d y  t o  h i m ,  f a c t o r s  s u c h  a s  t h e  p r o l o n g e d  

s e p a r a t i o n  t h a t  w o u l d  i n e v i t a b l y  o c c u r  b e f o r e  t h e  r e s t o r a t i o n  o f  

c u s t o d y  a n d  t h e  n e e d ,  i n  t h e  i n t e r i m ,  t o  a s s u r e  t h e  s t a b i l i t y  o f  

t h e  b o n d s  t h e  c h i l d r e n  h a d  f o r m e d  w i t h  t h e i r  " p s y c h o l o g i c a l  

p a r e n t . "  A . M .  c o n t e n d s  t h a t  t h e s e  c o n s i d e r a t i o n s  a r e  i r r e l e v a n t  

t o  w h e t h e r  t h e  c h i l d r e n  w o u l d  s u f f e r  e m o t i o n a l  d a m a g e  i f  t h e y  

r e t u r n e d  t o  h i m .

I t  i s  t r u e  t h a t  m e r e  e v i d e n c e  t h a t  a  w i l l i n g  c u s t o d i a n  

o t h e r  t h a n  t h e  p a r e n t  w o u l d  d o  a  b e t t e r  j o b  t h a n  t h e  p a r e n t  d o e s  

n o t  i n  i t s e l f  s u f f i c e  t o  s u p p o r t  a  f i n d i n g  o f  l i k e l y  e m o t i o n a l  

h a r m .  S e e  G u i d e l i n e s  f o r  S t a t e  C o u r t s ;  I n d i a n  C h i l d  C u s t o d y  

P r o c e e d i n g s ,  4 4  F e d .  R e g .  6 7 , 5 8 4 ,  6 7 , 5 9 3  ( B u r e a u  o f  I n d i a n  A f f a i r s ,  

D e p ' t  o f  t h e  I n t e r i o r  1 9 7 9 ) .  B u t  t h e  c l o s e  t i e s  t h e  c h i l d r e n  

e n j o y e d  t o  t h e i r  f o s t e r  m o t h e r  a n d  t h e  e f f e c t s  A . M . ' s  p r o l o n g e d  

s e p a r a t i o n  w o u l d  l i k e l y  h a v e  o n  t h e i r  m e n t a l  h e a l t h  i f  e v e n t u a l l y  

r e t u r n e d  c o u l d  p r o p e r l y  b e  c o n s i d e r e d  a s  r e l e v a n t  e v i d e n c e  b e a r i n g  

o n  t h e  i s s u e  o f  l i k e l y  e m o t i o n a l  h a r m .  T h r e e  e x p e r t  w i t n e s s e s  

a d d r e s s e d  t h i s  s u b j e c t  a n d  t h e i r  t e s t i m o n y  s u p p o r t s  t h e  c o u r t ' s  

f i n d i n g s .  T h e  s u p e r i o r  c o u r t  w a s  n o t  c l e a r l y  e r r o n e o u s  i n  f i n d i n g  

t h a t  c o n t i n u e d  c u s t o d y  b y  A . M .  w o u l d  l i k e l y  c a u s e  t h e  c h i l d r e n  

s e r i o u s  e m o t i o n a l  h a r m .

3 .  A c t i v e  R e m e d i a l  E f f o r t s  b y  t h e  S t a t e

U n d e r  ICWA § 1 0 2 ( d ) ,  b e f o r e  p a r e n t a l  r i g h t s  m a y  b e  

t e r m i n a t e d ,  t h e  S t a t e  h a s  t h e  b u r d e n  o f  s h o w i n g  b y  a  p r e p o n d e r a n c e  

o f  t h e  e v i d e n c e  t h a t  " a c t i v e  e f f o r t s  h a v e  b e e n  m a d e  t o  p r o v i d e  

r e m e d i a l  s e r v i c e s  a n d  r e h a b i l i t a t i v e  p r o g r a m s  d e s i g n e d  t o  p r e v e n t
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t h e  b r e a k u p  o f  t h e  I n d i a n  f a m i l y  a n d  t h a t  t h e s e  e f f o r t s  h a v e  p r o v e d  

u n s u c c e s s f u l . "  2 5  U . S . C .  § 1 9 1 2 ( d )  ( 1 9 8 8 ) ;  s e e  a l s o  C I N A  R u l e

1 8 ( c ) ( 2 ) ;  K . N .  v .  S t a t e . 8 5 6  P . 2 d  4 6 8 ,  4 7 6  ( A l a s k a  1 9 9 3 ) .

T h e  s u p e r i o r  c o u r t  f o u n d  t h a t  DFYS h a d  " m a d e  a c t i v e  

e f f o r t s  t o  p r o v i d e  r e m e d i a l  s e r v i c e s  a n d  r e h a b i l i t a t i v e  p r o g r a m s  

t o  p r e v e n t  t h e  b r e a k u p  o f  t h i s  f a m i l y  b u t  t h o s e  e f f o r t s  h a v e  p r o v e d  

u n s u c c e s s f u l  . . . . "  I n  t h e  s u p e r i o r  c o u r t ' s  v i e w ,  t h e  S t a t e  h a d  

d o n e  e v e r y t h i n g  " f e a s i b l e  g i v e n  ( A . M . ' s ]  i n c a r c e r a t i o n  s t a t u s  

. . . . , f l 1  I n  r e a c h i n g  t h i s  c o n c l u s i o n ,  t h e  c o u r t  o b s e r v e d  t h a t

" ( A . M . )  h a s  e x p r e s s e d  a  w i l l i n g n e s s  a n d  d e s i r e  t o  u n d e r g o  s e x  

o f f e n d e r  t r e a t m e n t  w h i l e  i n c a r c e r a t e d ,  b u t  s u b s t a n t i a l  d o u b t  o n  t h e  

m o t i v a t i o n  o f  t h a t  e x p r e s s e d  w i l l i n g n e s s  w a s  r a i s e d  b y  t h e  S t a t e ' s  

e x p e r t  w i t n e s s e s .  T h e  c o u r t  c o n c l u d e s  t h a t  M r .  [ A . M . ]  i s  n o t  

s i n c e r e l y  i n t e r e s t e d  i n  c h a n g i n g  h i s  d e v i a n t  s e x u a l  b e h a v i o r

T h e  e x t e n t  o f  a c t i v e  e f f o r t s  t h e  S t a t e  m u s t  m a k e  o n  

b e h a l f  o f  a  p a r e n t  w h o s e  a c c e s s  t o  r e m e d i a l  a s s i s t a n c e  i s  h a m p e r e d  

b y  i n c a r c e r a t i o n  i s  a n  i s s u e  t h a t  r e m a i n s  l a r g e l y  u n r e s o l v e d . 12

T h e  c o u r t ' s  f i n d i n g s  e n u m e r a t e  D F Y S ' s  e f f o r t s .  T h e s e  
i n c l u d e d  m o n i t o r i n g  A . M . ' s  c a r e  o f  t h e  c h i l d r e n  b e f o r e  h e  w a s  
i n c a r c e r a t e d ;  f a c i l i t a t i n g  m o n t h l y  v i s i t s  a t  j a i l  ( u n d e r  t h e  
c o u r t ' s  o r d e r ) ;  f a c i l i t a t i n g  d a i l y  t e l e p h o n e  c o n t a c t s  a t  f i r s t ,  
e v e n t u a l l y  d r o p p i n g  t o  w e e k l y  t e l e p h o n e  c o n t a c t s ;  a n d  p r o m u l g a t i n g  
a  r e u n i f i c a t i o n  p l a n  i n  O c t o b e r  1 9 9 1 ,  w h i l e  A . M .  w a s  i m p r i s o n e d ,  
w h i c h  w a s  " c e n t e r e d  a r o u n d  c o m p l e t i n g  w h a t e v e r  s e x  o f f e n d e r  
t r e a t m e n t  w a s  n e e d e d  ( a n d  o b t a i n i n g  a n  i n - d e p t h  p s y c h o l o g i c a l  
e v a l u a t i o n  t o  d e t e r m i n e  a p p r o p r i a t e  t r e a t m e n t )  a n d  c o m p l e t i n g  
a p p r o p r i a t e  a l c o h o l / d r u g  a b u s e  t r e a t m e n t . "

T h e  " a c t i v e  e f f o r t s "  r e q u i r e d  b y  ICWA h a v e  n o t  b e e n  
d e f i n e d .  A c c o r d i n g  t o  o n e  a u t h o r i t y ,  " ( t ] h e  d i s t i n g u i s h i n g  w o r d  
i n  t h e  r e m e d i a l  s e r v i c e s  a n d  r e h a b i l i t a t i v e  p r o g r a m s '  s e c t i o n  i s

( c o n t i n u e d . . . )
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T h e  S t a t e  d o e s  n o t  d e n y  t h a t  t h e  " r e u n i f i c a t i o n  p l a n "  i t  f o r m u l a t e d  

f o r  A . M .  c o u l d  n o t  r e a l i s t i c a l l y  b e  a t t a i n e d  g i v e n  h i s  i m p r i s o n m e n t  

a n d  t h a t  DF YS  p e r s o n n e l  g e n e r a l l y  f a i l e d  t o  i n t e r v e n e  a c t i v e l y  o n  

A . M . ' s  b e h a l f  t o  a s s u r e  t h a t  p r i s o n  o f f i c i a l s  e n r o l l e d  A . M .  i n  

s u i t a b l e  i n s t i t u t i o n a l  p r o g r a m s .  T h e  S t a t e  s i m p l y  c l a i m s  t h a t ,  b y  

p r e p a r i n g  a  r e u n i f i c a t i o n  p l a n  a n d  e n c o u r a g i n g  A . M .  t o  s e e k  

s e r v i c e s  a v a i l a b l e  w i t h i n  t h e  i n s t i t u t i o n ,  i t  f u l f i l l e d  i t s  d u t y  

o f  m a k i n g  a c t i v e  e f f o r t s  t o  p r o v i d e  r e m e d i a l  s e r v i c e s .

T o  t h e  e x t e n t  t h e  S t a t e ' s  a r g u m e n t  s u g g e s t s  t h a t  t h i s  

c o u r t  c r e a t e  a n  e x c e p t i o n  t o  I C W A ' s  r e q u i r e m e n t  o f  a c t i v e  r e m e d i a l  

e f f o r t s  f o r  c a s e s  i n  w h i c h  r e h a b i l i t a t i o n  i s  d o u b t f u l  a n d  i n  w h i c h  

a c t i v e  r e m e d i a l  e f f o r t s  w o u l d  b e  " u n r e a s o n a b l y "  c o s t l y  o r  t i m e -  

c o n s u m i n g ,  t h e  s u g g e s t i o n  s e e m s  u n j u s t i f i e d .  We h a v e  h e l d  t h a t  n o

( . . . c o n t i n u e d )
t h e  w o r d  ' a c t i v e . " '  C r a i g  J .  D o r s a y ,  T h e  I n d i a n  C h i l d  W e l f a r e  A c t  
a n d  L a w s  A f f e c t i n g  I n d i a n  J u v e n i l e s  M a n u a l  1 5 7  ( 1 9 8 4 ) .  D o r s a y  
q u o t e s  o n e  o f  I C W A ' s  d r a f t e r s ,  w h o  d i s t i n g u i s h e s  b e t w e e n  a c t i v e  a n d  
p a s s i v e  r e h a b i l i t a t i v e  a n d  r e m e d i a l  e f f o r t s :

P a s s i v e  e f f o r t s  a r e  w h e r e  a  p l a n  i s  d r a w n  
u p  a n d  t h e  c l i e n t  m u s t  d e v e l o p  h i s  o r  h e r  o w n  
r e s o u r c e s  t o w a r d s  b r i n g i n g  i t  t o  f r u i t i o n .
A c t i v e  e f f o r t s ,  t h e  i n t e n t  o f  t h e  d r a f t e r s  o f  
t h e  A c t ,  i s  w h e r e  t h e  s t a t e  c a s e w o r k e r  t a k e s  
t h e  c l i e n t  t h r o u g h  t h e  s t e p s  o f  t h e  p l a n  
r a t h e r  t h a n  r e q u i r i n g  t h a t  t h e  p l a n  b e  
p e r f o r m e d  o n  i t s  o w n .  F o r  i n s t a n c e ,  r a t h e r  
t h a n  r e q u i r i n g  t h a t  a  c l i e n t  f i n d  a  j o b ,  
a c q u i r e  n e w  h o u s i n g ,  a n d  t e r m i n a t e  a  
r e l a t i o n s h i p  w i t h  w h a t  i s  p e r c e i v e d  t o  b e  a  
b o y f r i e n d  w h o  i s  a  b a d  i n f l u e n c e ,  t h e  I n d i a n  
C h i l d  W e l f a r e  A c t  w o u l d  r e q u i r e  t h a t  t h e  
c a s e w o r k e r  h e l p  t h e  c l i e n t  d e v e l o p  j o b  a n d  
p a r e n t i n g  s k i l l s  n e c e s s a r y  t o  r e t a i n  c u s t o d y  
o f  h e r  c h i l d .I d .  a t  1 5 7 - 5 8 . - 2 3 - 4177



j u d i c i a l  e x c e p t i o n  t o  I CWA c a n  b e  c r e a t e d .  A . B . M. v .  M . H . . 6 5 1  

P . 2 d  1 1 7 0 ,  1 1 7 3  ( A l a s k a  1 9 8 2 ) .  N e i t h e r  i n c a r c e r a t i o n  n o r  d o u b t f u l  

p r o s p e c t s  f o r  r e h a b i l i t a t i o n  w i l l  r e l i e v e  t h e  S t a t e  o f  i t s  d u t y  

u n d e r  I CWA t o  m a k e  a c t i v e  r e m e d i a l  e f f o r t s .

T h i s  d o e s  n o t  m e a n  t h a t  a  p a r e n t ' s  i n c a r c e r a t i o n  i s  

w h o l l y  i r r e l e v a n t  t o  t h e  s c o p e  o f  a c t i v e  r e m e d i a l  e f f o r t s  t h e  S t a t e  

i s  r e q u i r e d  t o  u n d e r t a k e .  T h e  c i r c u m s t a n c e s  s u r r o u n d i n g  a  p a r e n t ' s  

i n c a r c e r a t i o n  m a y  h a v e  a  d i r e c t  b e a r i n g  o n  w h a t  a c t i v e  r e m e d i a l  

e f f o r t s  a r e  p o s s i b l e .  I n  t h e  p r e s e n t  c a s e ,  f o r  e x a m p l e ,  i t  w o u l d  

b e  d i f f i c u l t  t o  c o n c l u d e  t h a t  t h e  p r a c t i c a l  o b s t a c l e s  p o s e d  b y  

A . M . ' s  i n c a r c e r a t i o n  —  t h e  d i f f i c u l t y  o f  p r o v i d i n g  r e s o u r c e s  t o  

i n m a t e s  g e n e r a l l y ,  t h e  u n a v a i l a b i l i t y  o f  s p e c i f i c  r e s o u r c e s  i n  

A . M .  ' s  c a s e ,  a n d  t h e  l e n g t h  o f  t i m e  A . M .  w i l l  r e m a i n  i n c a r c e r a t e d  -  

-  a r e  f a c t o r s  t h a t  t h e  s u p e r i o r  c o u r t  w a s  b a r r e d  f r o m  c o n s i d e r i n g  

w h e n  i t  d e c i d e d  w h e t h e r  t h e  S t a t e  h a d  m a d e  a c t i v e  r e m e d i a l  e f f o r t s .

L i k e w i s e ,  w e  h a v e  r e c e n t l y  n o t e d  t h a t ,  f o r  p u r p o s e s  o f  

d e t e r m i n i n g  t h e  s u f f i c i e n c y  o f  t h e  S t a t e ' s  r e m e d i a l  e f f o r t s ,  t h e  

s u p e r i o r  c o u r t  m a y  p r o p e r l y  c o n s i d e r  a  p a r e n t ' s  d e m o n s t r a t e d  l a c k  

o f  w i l l i n g n e s s  t o  p a r t i c i p a t e  i n  t r e a t m e n t .  S e e  K . N . . 8 5 6  P . 2 d  a t  

4 7 7 .  C a s e  l a w  i n  o t h e r  j u r i s d i c t i o n s  a p p e a r s  t o  b e  i n  a c c o r d  w i t h  

t h i s  g e n e r a l  v i e w .  S e e  M a t t e r  o f  M a r i c o p a  C o u n t y  J u v e n i l e  A c t i o n  

N o .  J S - 8 2 8 7 . 8 2 8  P . 2 d  1 2 4 5 ,  1 2 5 4  ( A r i z .  A p p .  1 9 9 1 ) ;  M a t t e r  o f

M . E . M . . 6 7 9  P . 2 d  1 2 4 1 ,  1 2 4 4  ( M o n t .  1 9 8 4 ) ;  S t a t e  e x  r e l .  J u v e n i l e

D e p ' t  o f  M u l t n o m a h  C o u n t y  v .  W o o d r u f f . 8 1 6  P . 2 d  6 2 3 ,  6 2 6  ( O r .  A p p .  

1 9 9 1 ) .

I n  t h i s  r e g a r d ,  h o w e v e r ,  a  n o t e  o f  c a u t i o n  i s  n e c e s s a r y .
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T h e  f o r e g o i n g  c a s e s  i n v o l v e  p a r e n t s  w h o  a c t i v e l y  r e t u s e d  t o  

p a r t i c i p a t e  i n  o r  c o o p e r a t e  w i t h  t r e a t m e n t  e f f o r t s ;  t h e s e  c a s e s  

s u p p o r t  t h e  g e n e r a l  p r o p o s i t i o n  t h a t ,  o n c e  a c t i v e  r e m e d i a l  e f f o r t s  

h a v e  b e e n  u n d e r t a k e n ,  a  p a r e n t ' s  a c t u a l  r e s i s t a n c e  t o  o r  r e j e c t i o n  

o f  a s s i s t a n c e  m a y  p r o p e r l y  b e  c o n s i d e r e d  i n  d e t e r m i n i n g  w h e t h e r  

a d d i t i o n a l  e f f o r t s  w e r e  r e q u i r e d .  We h a v e  n e v e r  s u g g e s t e d  t h a t  t h e  

s c o p e  o f  t h e  S t a t e ' s  d u t y  t o  m a k e  a c t i v e  r e m e d i a l  e f f o r t s  s h o u l d  

b e  a f f e c t e d  b y  a  p a r e n t ' s  m o t i v a t i o n  o r  p r o g n o s i s  b e f o r e  r e m e d i a l  

e f f o r t s  h a v e  c o m m e n c e d .  T o  v a r y  t h e  s c o p e  o f  t h e  S t a t e ' s  ICWA d u t y  

b a s e d  o n  s u b j e c t i v e ,  p r e - i n t e r v e n t i o n  c r i t e r i a  s u c h  a s  a  p a r e n t ' s  

m o t i v a t i o n  o r  t r e a t m e n t  p r o g n o s i s  m i g h t  d e f e a t  t h e  p u r p o s e  o f  t h e  

a c t i v e  r e m e d i a l  e f f o r t  r e q u i r e m e n t ,  f o r  i t  w o u l d  e n a b l e  t h e  S t a t e  

t o  a r g u e ,  i n  a l l  d o u b t f u l  a n d  d i f f i c u l t  c a s e s ,  t h a t  i t  h a d  n o  d u t y  

t o  m a k e  a c t i v e  r e m e d i a l  e f f o r t s .

I n  t h e  p r e s e n t  c a s e ,  t h e  s u p e r i o r  c o u r t ' s  f i n d i n g  o f  

c o m p l i a n c e  w i t h  t h e  ICWA r e q u i r e m e n t  p r e s e n t s  a  c l o s e  q u e s t i o n ,  

p a r t i c u l a r l y  b e c a u s e  t h e  c o u r t ' s  a s s e s s m e n t  o f  t h e  a c t i v e  e f f o r t s  

t h a t  t h e  S t a t e  s h o u l d  h a v e  m a d e  w a s  a p p a r e n t l y  i n f l u e n c e d  b y  i t s  

p e r c e p t i o n  t h a t ,  d e s p i t e  h i s  a v o w e d  w i l l i n g n e s s  t o  p a r t i c i p a t e  i n  

t r e a t m e n t ,  A . M .  h a d  m a d e  n o  g e n u i n e  c o m m i t m e n t  t o  r e h a b i l i t a t i o n  

a n d  h i s  p r o s p e c t s  f o r  r e h a b i l i t a t i o n  w e r e  p o o r .  S i n c e  w e  m u s t  i n  

a n y  e v e n t  r e m a n d  t h i s  c a s e  f o r  r e c o n s i d e r a t i o n  o n  t h e  i s s u e  o f  

i n a b i l i t y  t o  p r o v i d e  c a r e ,  w e  b e l i e v e  i t  a p p r o p r i a t e  t o  r e q u i r e  

t h a t  t h e  s u p e r i o r  c o u r t  a l s o  r e c o n s i d e r  t h e  i s s u e  o f  ICWA 

c o m p l i a n c e  i n  l i g h t  o f  t h e  f a c t o r s  o u t l i n e d  i n  t h i s  o p i n i o n .  I n  

a d d r e s s i n g  t h e  i s s u e  o n  r e m a n d ,  t h e  c o u r t  s h o u l d  a l l o w  t h e  p a r t i e s
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t o  p r e s e n t  u p d a t e d  i n f o r m a t i o n  c o n c e r n i n g  a n y  t r e a t m e n t  A . M .  m a y  

h a v e  r e c e i v e d  s i n c e  t h e  c o u r t ' s  i n i t i a l  r u l i n g .

I l l . P R O C E D U R A L  I S S U E S

I n  a d d i t i o n  t o  h i s  s u b s t a n t i v e  a r g u m e n t s ,  A . M .  r a i s e s  

t w o  p r o c e d u r a l  i s s u e s  t h a t  c a l l  f o r  o n l y  b r i e f  d i s c u s s i o n .

A .  D e n i a l  o f  B i f u r c a t i o n

P r i o r  t o  h i s  h e a r i n g ,  A . M .  m o v e d  f o r  b i f u r c a t i o n ,  s e e k i n g

t o  h a v e  t h e  a d j u d i c a t i v e  p h a s e ,  i n  w h i c h  t h e  c o u r t  d e t e r m i n e s

w h e t h e r  t h e  c h i l d r e n  a r e  i n  n e e d  o f  a i d  u n d e r  AS 4 7 . 1 0 . 0 1 0 ,  h e a r d

b e f o r e  t h e  d i s p o s i t i o n a l  p h a s e ,  i n  w h i c h  t h e  c o u r t  d e t e r m i n e s

w h e t h e r  t h e  r e q u i r e m e n t s  f o r  t e r m i n a t i o n  h a v e  b e e n  m e t  u n d e r  AS

4 7 . 1 0 . 0 8 0 ( c ) .  T h e  s u p e r i o r  c o u r t  d e n i e d  t h i s  m o t i o n .  A . M .

c o n t e n d s  t h a t  t h e  f a i l u r e  t o  b i f u r c a t e  a m o u n t e d  t o  a n  a b u s e  o f

d i s c r e t i o n  a n d  v i o l a t e d  h i s  r i g h t  t o  d u e  p r o c e s s .

We f i n d  n o  m e r i t  t o  t h i s  a r g u m e n t .  A l t h o u g h  t h e

a d j u d i c a t i v e  a n d  d i s p o s i t i o n a l  p h a s e s  o f  c h i l d r e n ' s  p r o c e e d i n g s  a r e

t y p i c a l l y  h e a r d  s e p a r a t e l y ,  C I N A  R u l e  1 8 ( b )  e x p r e s s l y  m a k e s  j o i n d e r

o f  t h e  t w o  p h a s e s  a  m a t t e r  o f  d i s c r e t i o n  f o r  t h e  s u p e r i o r  c o u r t :

U p o n  a  s h o w i n g  o f  g o o d  c a u s e  a n d  w i t h  a d e q u a t e  
n o t i c e  t o  t h e  p a r t i e s ,  a n  a d j u d i c a t i o n  h e a r i n g  
a n d  a  t e r m i n a t i o n  h e a r i n g  m a y  b e  c o n s o l i d a t e d .

H e r e ,  a  s i g n i f i c a n t  a m o u n t  o f  t h e  e v i d e n c e  p r e s e n t e d

b e l o w  w a s  r e l e v a n t  t o ,  a n d  c o u l d  h a v e  b e e n  a d m i t t e d  a t ,  b o t h  p h a s e s

o f  t h e  t e r m i n a t i o n  p r o c e e d i n g .  B e c a u s e  A . M . ' s  c h i l d r e n  h a d  b e e n

i n  f o s t e r  c a r e  f o r  a  l e n g t h y  p e r i o d  o f  t i m e  p r i o r  t o  t h e  f i l i n g  o f

t h e  p e t i t i o n  f o r  t e r m i n a t i o n ,  t h e  e v i d e n c e  o n  t h e  i s s u e  o f

d i s p o s i t i o n  w a s  w e l l  d e v e l o p e d  p r i o r  t o  t h e  C I N A  a d j u d i c a t i o n ,  a n d
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A . M .  r e c e i v e d  a m p l e  n o t i c e  o f  t h e  S t a t e ' s  c l a i m s .  A . M .  h a s  f a i l e d  

t o  p o i n t  t o  a n y  s p e c i f i c  c i r c u m s t a n c e s  i n d i c a t i n g  a n  a b u s e  o f  

d i s c r e t i o n  b y  t h e  s u p e r i o r  c o u r t .  He  h a s  a l s o  f a i l e d  t o  c i t e  a n y  

a u t h o r i t y  s u p p o r t i n g  t h e  p r o p o s i t i o n  t h a t  b i f u r c a t i o n  i s  p e r  s e  

n e c e s s a r y  t o  s a t i s f y  t h e  r e q u i r e m e n t s  o f  p r o c e d u r a l  d u e  p r o c e s s .  

F i n a l l y ,  A . M .  h a s  f a i l e d  t o  m a k e  a  c o n v i n c i n g  s h o w i n g  o f  p r e j u d i c e .  

T h e  s u p e r i o r  c o u r t  d i d  n o t  a b u s e  i t s  d i s c r e t i o n  i n  f a i l i n g  t o  

b i f u r c a t e  t h e  t e r m i n a t i o n  t r i a l .

B . A b s e n c e  o f  t h e  G u a r d i a n  Ad L i t e m

A . M .  a d d i t i o n a l l y  c l a i m s  e r r o r  b e c a u s e  t h e  c h i l d r e n ' s  

g u a r d i a n  a d  l i t e m  d i d  n o t  a t t e n d  t h e  t e r m i n a t i o n  t r i a l .  A . M .  

f a i l e d  t o  r a i s e  t h i s  i s s u e  b e l o w ;  c o n s e q u e n t l y ,  w e  r e v i e w  o n l y  f o r  

p l a i n  e r r o r .  P l a i n  e r r o r  e x i s t s  w h e n  a n  e r r o r  a f f e c t s  s u b s t a n t i a l  

r i g h t s  a n d  i s  o b v i o u s l y  p r e j u d i c i a l .  R . c .  v .  S t a t e . 7 6 0  P . 2 d  5 0 1 ,  

5 0 5  n . 1 4  ( A l a s k a  1 9 8 8 ) .  B e c a u s e  t h e  r e p o r t  o f  t h e  g u a r d i a n  a d  

l i t e m  f a v o r e d  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  a n d  b e c a u s e  t h e  

g u a r d i a n ' s  a b s e n c e  e n a b l e d  A . M .  t o  e n s u r e  t h a t  t h e  r e p o r t  w o u l d  

n o t  b e  a d m i t t e d  a s  e v i d e n c e ,  t h e r e  a p p e a r s  t o  b e  a  s t r o n g  

p o s s i b i l i t y  t h a t  A . M .  ' s  f a i l u r e  t o  o b j e c t  b e l o w  a m o u n t e d  t o  a  s o u n d  

t a c t i c a l  c h o i c e .  I n  a n y  e v e n t ,  g i v e n  t h e  g u a r d i a n ' s  p o s i t i o n  

f a v o r i n g  t e r m i n a t i o n ,  t h e  g u a r d i a n ' s  a b s e n c e  c a n n o t  b e  

c h a r a c t e r i z e d  a s  " o b v i o u s l y  p r e j u d i c i a l . "  I d . T h e  r e c o r d  

d i s c l o s e s  n o  p l a i n  e r r o r .

I V .  C O N C L U S I O N

T h e  s u p e r i o r  c o u r t ' s  f i n d i n g  o f  a b a n d o n m e n t  w a s  c l e a r l y  

e r r o n e o u s ;  t h i s  e r r o r  r e q u i r e s  t h a t  t h e  o r d e r  o f  A u g u s t  6 ,  1 9 9 3 ,
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n e c e s s a r y ,  h o w e v e r ,  f o r  f u r t h e r  p r o c e e d i n g s  t o  d e t e r m i n e  w h e t h e r  

A . M . ' s  c h i l d r e n  s h o u l d  b e  a d j u d i c a t e d  C I N A  d u e  t o  A . M . ' s  i n a b i l i t y  

t o  p r o v i d e  c a r e  a n d ,  i f  s o ,  w h e t h e r  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  

i s  w a r r a n t e d  u n d e r  t h a t  t h e o r y .  O n  r e m a n d ,  t h e  s u p e r i o r  c o u r t  

s h o u l d  a l s o  r e c o n s i d e r  w h e t h e r  t h e  S t a t e  h a s  c o m p l i e d  w i t h  I C W A ' s

r e q u i r e m e n t  o f  a c t i v e  r e m e d i a l  e f f o r t s .

A c c o r d i n g l y ,  t h e  o r d e r  t e r m i n a t i n g  A . M . ' s  p a r e n t a l  r i g h t s  

i s  V A C A T E D ,  a n d  t h i s  c a s e  i s  REMANDED f o r  f u r t h e r  p r o c e e d i n g s

c o n s i s t e n t  h e r e w i t h .

t e r m i n a t i n g  A . M . ' s  p a r e n t a l  r i g h t s  be v a c a t e d .  A r e m a n d  i s
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C O M P T O N ,  J u s t i c e ,  w i t h  w h o m  R A B I N O W I T Z ,  J u s t i c e ,  j o i n s ,  

c o n c u r r i n g .

O n c e  a g a i n  t h e  t e x t u a l  f a b r i c  o f  AS 4 7 . 1 0 . 0 8 0  c o n f i n e s  

u s  t o  a n  u n c o m f o r t a b l e  f i t .  S e e  N a d a  A .  v .  S t a t e . 6 6 0  P . 2 d  4 3 6 ,  

4 4 1 - 4 3  ( A l a s k a  1 9 8 3 )  ( C o m p t o n ,  J . ,  c o n c u r r i n g ) .  A . M .  i s  s e r v i n g  

a  p r i s o n  t e r m  o f  a l m o s t  t e n  y e a r s  f o r  s e x u a l l y  a b u s i n g  h i s  

s t e p d a u g h t e r .  H o w e v e r ,  w e  a r e  u n a b l e  t o  a f f i r m  t h e  t e r m i n a t i o n  o f  

h i s  p a r e n t a l  r i g h t s .  I  a g r e e  w i t h  o u r  d i s p o s i t i o n  o f  t h e  l e g a l  

i s s u e s  i n  t h i s  c a s e  b e c a u s e  I  d o  n o t  b e l i e v e  t h e  w o r d i n g  o f  t h e  

s t a t u t e s  g i v e  u s  a n y  c h o i c e .  F u r t h e r ,  t h e  d o c t r i n e  o f  s t a r e  

d e c i s i s  c o m m a n d s  t h a t  w e  f o l l o w  s t a t u t o r y  i n t e r p r e t a t i o n  

e s t a b l i s h e d  by '  p r e c e d e n t .  I  w r i t e  s e p a r a t e l y  t o  e x p r e s s  my 

c o n t i n u i n g  b e l i e f  t h a t  a  l e g i s l a t i v e  r e s p o n s e  t o  t h i s  i s s u e  i s  

a p p r o p r i a t e ,  a n d  a l s o  t h a t  i t  i s  n o w  l o n g  o v e r d u e .

W h e n  w e ,  a s  a  s o c i e t y ,  t e r m i n a t e  p a r e n t a l  r i g h t s ,  w e  

s e v e r  t h e  f u n d a m e n t a l l y  i m p o r t a n t  r e l a t i o n s h i p  b e t w e e n  p a r e n t  a n d  

c h i l d .  I n  o u r  s o c i e t y  t h i s  r e l a t i o n s h i p  i s  h i g h l y  v a l u e d ,  y e t  a t  

t i m e s  i t  m u s t  b e  s e v e r e d .  We s e v e r  i t  o n l y  w h e n  t h e  h e a l t h  a n d  

s a f e t y  o f  t h e  c h i l d  m a n d a t e  t h a t  w e  d o  s o .  T h e  b a l a n c i n g  o f  t h e  

p a r e n t a l  r e l a t i o n s h i p  a g a i n s t  t h e  h e a l t h  a n d  s a f e t y  o f  t h e  c h i l d  

i s  a  c o m p l e x  d e c i s i o n  r e p l e t e  w i t h  s o c i a l  p o l i c y  c h o i c e s .  H o w e v e r ,  

t h e  t a s k  o f  d e t e r m i n i n g  d e s i r a b l e  s o c i a l  p o l i c y  i n  t h e  s p h e r e  o f  

p r e s e r v a t i o n  o r  t e r m i n a t i o n  o f  t h e  p a r e n t - c h i l d  r e l a t i o n s h i p  i s  a  

t a s k  w h i c h  c o u r t s  a r e  n o t  e q u i p p e d  t o  u n d e r t a k e .  I t  i s  n o t  a  

s p h e r e  i n  w h i c h  t h e  j u d i c i a r y  s h o u l d  e n g a g e  i n  s o c i a l  e n g i n e e r i n g .

I n  N a d a  A . , I  u r g e d  t h e  A l a s k a  L e g i s l a t u r e  t o  d e f i n e  m o r e

- 2 9 -  4177



c l e a r l y  t h e  e f f e c t  o f  i n c a r c e r a t i o n  o n  p a r e n t a l  r i g h t s .  I d . a t  

4 4 1 .  I  d o  s o  a g a i n .  W h a t  i s  n e e d e d  i s  a n  i n f o r m e d  s o c i a l  p o l i c y .  

T h e  f a c t  t h a t  d i f f i c u l t  s o c i a l  p o l i c y  c h o i c e s  m u s t  b e  m a d e  i s  n o t  

a  j u s t i f i c a t i o n  f o r  i g n o r i n g  t h e  i s s u e s  f r o m  w h i c h  t h e  d i f f i c u l t i e s  

h a v e  s p r u n g .  I  t h i n k  i t  u n f o r t u n a t e  t h a t  t h e  l e g i s l a t u r e  c o n t i n u e s  

t o  i g n o r e  t h e  e f f e c t  o f  a  p a r e n t ' s  i n c a r c e r a t i o n  o n  a  c h i l d  a n d  o n  

t h e  c o n t i n u a t i o n  o f  t h e  p a r e n t - c h i l d  r e l a t i o n s h i p .
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NADA 
V 

STATE 
OF 

ALASKA

Alaska lilill PACIFIC UKI'OII I Kit, ill SKItlKS

In I III.-* r.iir, ii Uuiild Imvi* Ih'I'H pnfrra- 
lili fm tIn- riuirl in rt'-iii'triii l (lit* jnr> It.i 
failure in tin mi, liimvvur, <lul iml i»> priju- 
ilui- Drnll us to iiiiiililiili' rrvi'niilili' errtir. 
Tlii'i'i'fufi', «r iiffirm ilir nii|HTinr marl's 
luluip mi I In' nffrrril iiislruiliiui

l ‘ TfHi IVrfurnH'il liy VuKim 
11 .'I | S lm r l ly  la 'fn re  ( r ia l .  Itu liln l'f (Y u ­

kon '*  un i lu llin '). S iiiiillin r«  ( Y u kn .l's  l'X|M*rt 
i l i r i ' l i i i l l i r )  iim l Yiiki>ll‘» iiU n riU 'y I'u lldu i'li'd 
i \ |H ’ rimi'nlM mi I hi' l i r n k r  a y s lrm  n f I h r  
muiiti* i r u n r  inviilv i-il in (iiirilu n 'ii u ii'ii lcn l 
D r n l l  u l l r n ip l r t l  in in lr ia lu i 'r  r v i t le n r r  n f  
lli i- i'\ |K .'rin ii‘ n ln  n l tr ia l Tim t r in l I'uu rl 
ilr li ' l' in iiK 'i l l l i u l (h r  evident'*' was re le v an t, 
Im l d ia l i l  was in ih lm iun lili' la-i'ause il 
n in ii i li i liv i ' .

D rn l l a rgu es  l l iu l the ev id i'n re  mIhuiIi I 
hiivi' l a m  u ilin illt ' i l T im  pur|a>:m n f Dm 
p ro f fe re d  testim ony was nut In  h a i r  Dm 
ju r y  i lraw  I'lm rlusitm s itlm u l Dm partii-u ln r 
r r iin i', Im l In  shuw llm  ru p u lii li lie ii n f  D rn ll 
2/Ml fraiH'M in gem -ra l A irn rd ia g  In  D rn ll ,  
Dm re su lts  n f  Dm eX |a 'riinen t* showed lliu l 
Dm liru k e  system , i f  |in i|K 'r ly  m a in ta in ed , 
m u  nut d u fe t ' li ie  D rn l l a rgu es  th ill h av ­
ing an ro lve rse  p a r ly  |m rfu rn i Dm le a ls  
iim i'i'ly mailt.' (h r  resu lts d rn m ii li r  n iu l pm - 
liii i i vi*

A laska  I t l l l r  n f K w ilrn iV  40.'l prov ides,
*'A lthuu |(h  r r lr v m it , r v n lrm 'r  m ay lm ex - 
r lm lr i l  i f  its pm liu tive  vu lim  is o u t­
w eighed liy Dm danger n f  u n fa i r  p re ju - 
d ire , en iifusitin  o f  llm  issues, u r  m islead- 
my; Dm ju r y ,  u r liy ennsid i'rn lions n f m i- 
ilim  i lr lu y , w aste u f I tine, u r needless pre- 
H i'iilu tiiiii u f  I' lin u ila liv i' e v id rn e e ."

As (in n In n  argues , l lm r r  was a d ange r u f 
u n fa i r  |i r i ' ju i li i ' r  frnu i Dm l i r a k r  t i l l  r v i -  
i l r i u r  Im ia u s r ( h r  l i s t in g  | in K 'n lu r r  was 
slipsliiH l and an w ritten  re in n L i w r r r  k r |i t . 
Hri'nUim l l i r  l i s l s  w r r r  | i r r fu r n i r i l  n il l lm  
sam e e ra  n r  D ia l was invo lved  in (iu rilnn 's  
a i'c ii lrn l, I h r r r  was nlsn a d an g e r th a t Dm 
issues w i hi Ii I la' I'liitfuni'il, u r  l l i r  ju r y  Would 
la- i i i is ln l liy llm  l i s t  re su lts  F u rth e r , as 
l l i r  I r iu l i i i u r l  fuu ih l, tlm  rv i i lrn ix ' was 
tu n iu la l iv r . In  ligh t n f  these ii in s i i li rn -  
I Inns, u r  I ii ill I D ia l (h r  I r iu l i 'u u rl did lint 
n li i is r  its  iliseTi'liuu h i de i'iiling D ia l Dm

|i ru l i i i l i i r  u i l i i r  n f Y iiln in ’ s e \p i iinm iil re  
s a i ls  was ou tw eighed  In Dm |m < s(|n |ii) uf 
ri'HullitiK ju r y  p ri'ju d in - and iim lim  In a l ih "  
lay

Tim  judgm en t la 'liiu  p. U T ' IK M IiH

N A DA  A., A pp e lla n t an il C ru s a 'A p p r l lr r ,  
v,

STA T IC  u f  A la sk a , A p p r l l r r  and  
C ru a ii-A pp rlla n t.
N os . HMD. (KiS.'l.

Suprrnm Cou rt n f A laska  

K i l l  2 i ,  I'.isa

N a tu ra l in u lh i'r itp |a 'jili‘il f rnm  n n l r r  u f 
Dm S ii |a 'r in r C ou rt , K n u rlli J in lm ia l D is lr i r t ,  
K a irliiinks , J i i i i lr s  It. I l l i i lr , .1 , w h irh  le rm l-  
n iili'il p n r r i l ln l r ig h ts  and s tayed  c ross n|i- 
|a 'u l. T im  .Sup rrnm  C-ourl, C onnn r, J  , h rh l 
D ia l ( I )  rv i i lrn ix ' a u s la in n l fin d in g  o f  
a liiin ilu nm rn t ; (2 )  ( r ia l r u u r l  a p p lir i l p r ii |ie r 
ti'sl d e fin in g  u ln iin lnnnm n l; Im l ( ii )  ev i- 
i l rm v  did a id  su p |a ir l f in d ing  th ii l Dm net 
u f a lm ndun in rn l was l ik r ly  In  ru n lin u c  ur 
la' ri'ia 'iitis l, and (4 )  D i w  was nit i lrn in l n f 
i ‘i |iia l p rn tis 'tiun  In  ih i ld  in |a ’MnittinR 
inu lh i'r In  s r r k  reconside ra tion  «yf te rm in i-  
(inn u rd r r  p r iu r lit f i lia l n iliip liim  tli'i'rec.

Kevcrse tl.
C untp lun , J  , f i l r d  a con cu rring  np ln inn

N A DA  A. t .  S I  A I K  A la sk a  t .' l7
t l i r o .M a S M O s  (Alaska l»atl

2 In fa a la  * IHII
K t id n a i  D u ll m n llic r  Iim l H id  fru n i 

t i l t ,  Ii atiny; r lu li l W illi a l i n h u l t t r r ,  and 
evidence n f e ig h t- in n n lh  p r r i is l du ring  
it limit iim l In r  l i t  is l in a  d i f fe re n t  i l l )  llia n  
llm  i la id a iis tn in rd  fin d in g  n f a lian ilnnnm n l
ii. In fan ta  c ^ 2 IO

Itri'uh l d i'iii iu is tr ii lis l D ia l i n iir l did tint 
ennsnler i l iu m  t r i llio n  n f  m o th e r in i l r t r r  
m ining issu r u f  i i li i ii ii lu n u irii l u f  i l i i ld  lit 
mnthrr
4. M uliuna i t J i jn

W lmn w r i l lm  fin d ing s  u f  f a i l  i i in f li i ' l 
w illi an nru l s lu tem e lit l liu d r h i  ju d g e , 
w ritten  find ings n r r  rm i lrn lh i ig
5. In fan ta  £=»2I0

Record ili'iu u n s lra ii'd  D ia l I r ia l in u r l 
considered m an ) f a r ls ,  in a d ili lm n  In  la •>! 
Interests n f  Dm i lu l i l .  h i ili It runn ing  in 
( r rn n n u lr  p a r r n la l r i j jh ls
6. In fa n la  c=>2 lll

T r ia l in i i r l 's  f in d ing  D ia l m n lln r  was 
lik r ly  In  I 'u ii lin u r In  i li'n iu n a lrn li' a run  
sriniis diari'K ’trd n f Dm u liliR iitinn  n t t id  Ii) 
p a rrn l In n r lu ld  r t r n  a f l r r  Im r r r l r i i a r  
frum  in i i i r i i r a l in n  In rm uu  slm s u f f r n d  
from  an u n p u ls it r  |a 'rsun iility  d is n rd rr was 
insu ffu  i rn l In  au|i|M iri fin d iiiK , n s p n n s l fu r  
tv rn iina liiin  n f p a r r n la l r iR li ls , D ia l Dm pa- 
ren ta l rnndue l w a r ra n lin ji  Ir rm in u lm n  was 
lik r ly  In  cun lin im  A S  47  |0  UHHi Hill
7. In fan ts  «^»l.ri!i

M n lh rr's u n p u ls it r  |a * rs iin iilit ) t l is n r i lr r  
was im l. i l s r l f ,  I ' lin i lu r l and ll iu s  m il a 
Kniund fu r I r r in in a liu i i  n f  p an  n la l riR h ls  
AS 47 H llM K i'H il)
H. In fa n la  «=*I57

W h r r r  m n lh r r 's  u lium liinnm n l n f r ln ld  
wan la k rn  n in lr r  s lr r s s fu l and m m p ir a ir- 
(um s ia iiiv s , in tu itm ji Im r in iin iim n t in ru f- 
ccratuni fu r k i llin g  l l i r  rh ild 's  f a lh r r ,  i l 
wuuld la* i in jlis t i fn  il In  u i f r r  lik i I )  fu tu re  
a litndunnm nl frum  D ia l i iu n li n l A S 47 . 
lO.OHOIrKil)
9. Cnnatiluliunal Ijw »H2< l*l>

Child's r iR li l In  a pi r in am  n l. a i lr i |u a t r  
humr is nu l fiin ilium  n la l am i n i l)  d i f fe r -  
I'O ff N ' lw r r l l I r r a l l l l i  III u f d l l l i l r r l l  w Iiiim

a a i i i ia l p a n n is  - n k  n n in M ilin t lm ii  u f  irr>  
n un ,ilm n  n n lr i  and  I r r a l i lm n l u f  u i li i r  r lu l-  
d ii'ii itlm si' p a rm ls '  r iR li ls  l i a t r  l a r n  I r rm i-  
i la li 'd  li lt 'd  u n i) s a lt s f )  r ra s n n a li lr  In s is  
l l ' l

I II At lin n
IJiaa l i .ii i 'C  r n p n r n l  fu r n a tu ra l p a r rn l 

In  s la t  .id iip liu ii p n a ri'd iiiR S  jamdinK rixxin- 
Midi i . i t lu l l ur u rd r r  I r r im m i lin R  p a r rn la l 
n yd ils  is a ahuMiny; D i.il U wuu ld lm in i h r  
la 's l i n l i r i  s ls  n f Dm i lu ld  In  rv su m r liv in g  
w illi  l l i r  a n im a l | i a r r l i l s  la a a u s r  I h r )  h a t r  
s u f fn  ii’H lI) n  l i a lu l i l , i l r d  D m m s r ltm  In  pnt- 
t nli p ru |a  r r i i i i I.i i i i '1' and  r a r r  fu r  i h r  rh ild

I I  C u n a l j lu l iu n a l la w  ^ 2 2 5 .1
K r tn  w n f (• ru ii iu t in n  u r d r n  liy par- 

• i l l -  w lm  as-a-rl D ia l Ih ry  ra n  nuw t a k r  I 'a r r  
u f I h r  i lu ld  p m ) , r l t  ih a s  nu l ik-nv n p ia l 
p iu ti i In-ii in  i In ld fi ii -iw a ilu iR  a iliip liu ii

.ln liii ll.iR i't  Avsi I ’ u li l i r  DiTrmlrr, Pa ir- 
li.m ks, 11.III.I Kala*. P u llin ' I k ' f r n d r r ,  An- 
i Im rap i . fu r  ap |a  l la n t  and rn is s -a p |m lli i'

I l  III la  r r a  Sm iw , A ssl A l ly  ( k m ,  P a ir  
h anks . W ilm n  I. ('iindun , A t(>  ( i r n  , Ju - 
im ,in, fu r  ,ip |a  lli'i' and rrn ss -np |a  l l i n t

Ik  fu n  I I I I I I K K ,  (M  , and  f tA II IN O W IT Z , 
C O N N M It, M A T T I IK W S  and  C O M IT O N . .1.1

O P IN IO N
CO N 'N O It, J u s ln i
N .u la  A np ja -a ls Du t r rm m a la m  u f Im r 

p i ir im la l riy rh lt In  Im r sun, O A  A l ih r  
I'u iii'lusinn n f i h r  I r rm m a liu n  h ra n n R  in 
M i|a r in r  i n u r l ,  l l i r  ju i I r i -  fnund  Ih a l O A  
was a • 11ltd ui m s'll u f  a id  and  Ih a l his 
n iu llu r 's  ili- r i'R u rd  Ilf Im r p u nm la l u liliR a - 
IIn ns was l i k r l )  In  ru n lin u r . The r t a i r l 
u n le re i l l lm  I r rm m a liu n  n f  h e r |ia re n ta l 
r iR li ls . Im l f i i r lh i  rn rd iT is I  th a t in Dm even t 
n f  a i li .m p i in i i r r i i u i  Um nsi, N ada rn u ld  
a p p l) lm  a ri iI'M sn lrra liiin  u f  th e  te rm ina - 
t mu a l a n t I mm ta 'fn rv  O A  ia a d u p ln l 
T in  s i,ii i i ru>s H |i|a 'als (h is  n n l r r  |a ' rm t -  
Im p a i i i i . i i . i i l i r . i t i i . i l  n f  Dm li rm m a lm n



<t;(H Alaska fcjHO I’AlTFIl' KKl’OHTKIt. 2tl NtiKIKS

Nada gave liirlh la O.A. an June 29, I07H 
lli r laislaind, Mohammed, rc|wHledly hal­
tered I ait Ii hu wifi- and child lii January, 
11171*. shortly after one nf these* ineidenls, 
Nada shut and killed MnliHinmed. She was 
then 17 years aid. After the shooting, 
Nadu left Fuirhanks with O.A. and wenl to 
slay with her sister, Marie fiee, in Wash­
ington Stale. A few days after her arrival, 
Nada was urrested and charged with first 
degree murder. She was then incarcerated 
in a juvenile facility in Washington until 
she reached age IX. With the exception of 
u few months s|H*at in tein|K>rnry fosler 
care, O.A. lived wilh Marie while Nada was 
incarcerated. Marie brought O.A to the 
prison furilily twice weekly for visits wilh 
Nada.

After entering a negotiated plea to the 
charge of manslaughter in Fairbanks, NioIh 
was sentenced in July of 19H0. Marie 
brought OA with her to Alasku for the 
sentencing After sentencing, Nadu was 
released on np|K'llate laind nod 0 A re­
joined her.

Oil OrUilier 15, 19X0, Nadu look O.A In 
(he huhysittcr's, packed u few clothes and 
went In Anchorage In cscajie mounting |icr- 
sonul pressures. Nada did not return to 
Fairbanks kmusc she feared that she 
would lie put in jail and would lie unable to 
get O.A. hack.

Kmergency custody of O.A. was assumed 
by the Division of Family and Youth Serv­
ices |DFYS) on Octokr 10, 1980. From the 
last week in Oclolivr of 1980 until the 
present, O.A has remained in the fosler 
cure uf the I,, family

Ninln remained in Anchorage until June 
27, 198), when she voluntarily turned her­
self in to the nulhorilies. After she was 
trans|Hirled hack lo Fairbanks, Nada tried
I. AS 47 llllUUHiHH |Miivhk>v"lil II Ihr cooil limit ilul the minor is a i luld ill nerd of aid. it shall

III lit niilcr. M|tnn u showing in Ihr Jdptdi ■ .i I ii in liy deal and tiiOvilHlMg evidence that Iheie Is a child in need of slil under AS 47 IU0I(XbH2! at a mult of parrnlal con dm( and upon a shotting In Ihr dlipotllloo lit ile.n and riM ivlililog ffhleme lhal Ihr

to make coal act with I* A. through the 
DFYS Her nv|iiesl was refused, Imcauae 
the DFYS Imd devilled lo seek lerminalion 
uf her parental rights. On July 1, 1981, a 
petition fur lerminalion uf pnronlul rights 
was filed by the stale The eourt found 
O.A lo In* a child in need of Hid as a result 
of physical abandonment under AS 47.10- 
010(a)(2)(A). Oh'U laid authority under 
AS 47.l(1.0H0(c)(3) to terminate Nada’s pa­
rental rights u|hiii a showing, by clear and 
convincing evidence, that parental conduct 
leading to the "child in need of aid" deter­
mination was likely lo continue.1 The order 
terminating NhiIh A.'s pnrcntal rights waa 
signed on January II, 1982. This appeal 
followed. Adoption proceeding* have been 
stayed |H*nding dis|Hisition of the a|i|ieal.

I AIIANIIONMKNT 
Nada argues that the trial court erred in 

its finding of "physical abandonment " She 
claims that the triul court upplicd an incor­
rect legal standard in reaching this determi­
nation S|ierifically, Ninlu alleges lhal the 
court relied on the subjective viewpoint of 
the child rather than on an objective stan­
dard. She contends thul a proper applic*- 
lion of the abandonment test would result 
in a finding that her cimdtirl did not evi­
dence a disregard of her parental obliga­
tion i.

In D M .  v. State, 515 P.2d 1254 (Alaska 
1973), in rejecting the abdication of a sub­
jective standard to measure a parent's In­
tention lo abandon a child, we staled: 

"Whether or not there his lioen an 
ulmndnnmcnt within the meaning of th« 
statute is to lie determined objectively, 
taking into account not only the verbal 
expressions of the natural parents but 
their conduct ae parents as well."
lunriOsI conduit Ik likrly In. nntlnur to exist it Ihrrr is no (crmmaiioo id parrnlsl rt(hu, terminate imrenlll riglns and iriponslbllulei 
o f one or Ixgh parrnlt slid commit the child lo ihr drpartmrol or in s legally appointed giisidiso nl Ihr iH'itno o l the child, and Ihs department or gosrdiso shall report annually lo Ihr court on cfhxlj lelng made In find i  permanent plicenirol fix Ihr child “

NADA A. t. M \ IK Alaska |;{«)
I I l f  St. 4411 r  III

515 P2d al I'iSKi 37 We Imto follottcd Ibis 
•Inmhinl colisislenll) Sri* I n  re K-/(7'l. 
557 P2*1 1128, lb'll lAheikli I97»l, I n  i r  

I I J , Tin P2d 747, 748 49 (Alaska 19751, I n  

re Ai/ojilioii of I' Aft'. 528 P2d 788. 793 
(Alaska 19741, I n  re Ai/ojilimi nf A./.V, 
525 P2<l 5211. 523 (Alaska 19711. I > M  i 
Slate, 515 P.2d 1234, 1231! 37 (Alaska 1973) 
We agree wilh tin- Mule's new lhal llo 
court projierly found the existence nf a 
physical iihaiidniiiiii-iil under llie nlijedin 
slandurd.

I 1 . 2 |  T he  le x l fu r  uha ildn iln ii u l h a t Inn 
prongs i l )  has ll ie  pa re n t 's  m m h ic t rv i -  
dented a d is rega rd  fo r  Ins o r h e r p a re n ta l 
ob ligations, and 12) has th at d is reg a rd  led in 
the destruction n f |h i- p a rc n l- i lu ld  re la t io n ­
ship .'li/n/il m/I o f  I' M l ' .  52 8  P 2d “ 88 , 793
lA hisku I97l| A review  uf l l o -  n l lin li
ra te s lh a l the in u r l had la 'fn re  il su ffic ien t 
ob jective evidence In sa tis fy  I he fir .- l p rong 
u f l lie  ahiindntinii'iil test The le s lu u o n t 
■InoiI how Nada had f le d  fro m  Fa irbn iik s  
leaving ( I  A w ith a b a b y s itte r p rov ides sn f 
fic ien l ob jective  evidence ind ica tin g  d i-n  
garil n f p a re n la l nhhgn lio iis  In  a d d llln n , 
at Ih e  hearing , l l ie  I m il jmlg- i ificutly 
re fe rr is l In  llie  c ig h l m onth pi rind o f  sepu- 
fs lin n  du ring  which N ada lived  in A ncho r­
age hs “ fo r  a l l p rac tica l p u r|n n e s  d c s lr fo y -  
ing | Ihe pa ren t/ch ild  re la t io n s h ip ”  There - 
fo re , Ihe  tro d  cou rt p ro p e r ly  app lied l lie  
lega l s lam la rd  and its fin d in g  o f  uhim .lnii- 
m cnl should not lm reversed .

Nuilu also u -ues lh a l the Iriul m u r l 
e rred  by c iiiis idering h e r in ca rcc ra lim i as 
abandonment She con tends l lm l in o rd e r 
In constitu te  ah iindnnm cn l, Ihe nets uf Ihe 
pareiii must lm w i llfu l Y e t, in carce ra tion  
was Imyunil he r I 'n n lm l and , she c la im s, 
actua lly  re su lted  from  h e r u l l i  inp l In  p ro - 
le d  t l  A from  Ins fa th e r
4. VVIirii wimen Imiliogs nl I.i411 unlln I w Oh m oinl slalioienl made In a judge ihr uiiileo hnilingv aic rent foiling Honor i Homo- .'.os 

P 2d  IDgl. IIIJ I o I Alaska I'l77l Vs- alio tt'dh.imv i (ill el W i l l  Ir / . lilil I'.M IM |'i* u 
40 I Alaska I'I7'l»

I .  AS 47 III0N2 reads
"In nuking os ilicpiviiioii.lt toili'i under Vs
47 iniiHOtiii ii,, , m o l shall• Moii-I*i ilo l»-ii

Us i Mask* ISM)
13. 11 We Iiiivi soul t li.it "|i|n order In 

i on-1 il nl,- alioudoiilii, ill. III, oi ls of Ihe 
par, nl imisl Is- willful" I n  IV I I J ,  .Vkl
P 2.1 717, 7581 n 121 Alaska 19751 The trial 
lodge did orally stale lhal he oinodered 
iiunluiilarv incarceration In mnstitulc 
.ihaniloiinienl. hul the written findings of 
fad. which were suhmitteil by Ihe slate and 
signed by Ihe courl, referred lo (he volun­
tary oli.seiiee from llclolmr of 1981* lo June 
of 1981 ihe relevanl conscious disregard 
of pari'iii-d obligations1 ('on.vipa nllv, we 
fllid no reversible error

II Hi:ST INTKRKSTS tlF TDK (TIII.H 
Ninl-t argues lhal llie Irial court misinler- 

piehsl our previous decisions and incorrect­
ly iisisl 11,< Ih-sI mliresLs of ihe child as ihe 
-ol, , rili nun for its derision lo terminate 
hr! p.ireiil.d r g h l -  Shi.' claims lhal Ihe 
In -l mleresis of the child should lm cun- 
-idiied only after il has (men shown lhal 
I hi re is sufficient parental mixruuduet t„ 
justify lernnmition

171) The stale argues lhal Ik' Imsl inter- 
• -I- of III, (luld an- a significant, lull not 
il|s|H,sitiic, ■ onsoh ralmn al each step in 
drlcrinining wktber lo lermmale |arrnul 
rights1 II claims that Ihe Irial murl'i ar- 
Inois wen- consistent wilh Ihe apprmcch we 
have rc|mutcdl) i-s|hiuscsI that the Imsl in- 
leresls of the child are lo lm mniHk-rvsl o n l y  

after a finding of parental unfitness n r a 
determination lhal Ihe first prong of Ihe 
obanilonmeiil lest has I men salisfasl See, 
eg, I n  n' A i l n / i l i n n  n f  A'S. 543 P.2d 1191, 
1195 I Alaska 1975), I n  re Adoption of 
V  M l ' .  528 1*2.1 788. 793 (Alaaka 19741, I n  

re AiA>j,(i»n of A./.V. 525 P2d 520, 523 
(Alaska 1971) While Ik  Imsl intervals nf 

child I me. ol ic relevant al some |«anl, 
re firsi must lm a showing of purcntal
m l. , . sis ..I l lo - 1 Ini.! ami |hU8m . ami in niak 
mg ils  .lispiM tl.msI ..id rr um lrr AS 47 III 
osih, , Ho- i.H irt sli.,11. onvKVr Ih r  hrsi im r, 
. - I s  ..I l|.e  i luld m rohe r rase Ihe . . .o i l•li .ll  sol. i ..Is,, llm atulnv id Ihr Male lo
I tl>» .o s i.a t , ....I in  , j , e  I .a  Ih r  . lo ld  lo  
|H .4 is l Ins Is si m irirv is  under AS 47 III 
K i l l 17 lo  I I . '
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conduct sufficient to justify lurminulion. 
h i . Thu trial court’s findings dourly slmw 
that il was awHre lhal several factors in 
addition lo best interval enter into a lermi- 
nulion urdcr. In deciding lo terminate 
Nada's parental rights, the trial court fol­
lowed the correct procedure. It did not 
merely compare the merits nf the home to 
l>e provided liy Nada with that of the L 
family.

III. TRIAL COURT'S FINDINGS 
Nada argues that '.he court's finding that 

her disregard of her parental obligation was 
likely lo continue in the future was dearly 
erroneous.

AS 47.10.080(c)(3) requires as prerequi­
sites to termination of parental rights that 
first, the child is a child in need of aid "us a 
result of parental conduct,” and aceund, 
clear and convincing evidence that "the pa­
rental conduct is likely to continue lo ex­
ist.'* The parental conduct relied on liy the 
trial judge in determining that O.A. was a 
child in reed uf aid was:

"That un October 15. 1981, N.A. left her 
child, O.A., with a babysitter and did nul 
return, thereby exhibiting a conscious dis­
regard for the needs and welfare of her 
child and of her parental obligations to 
O.A."
[6 ) According to our reading of the stat­

ute, there must then be a showing by clear 
and convincing evidence that this same con­
duct is likely lo continue. The findings 
below are deficient in this regard. The 
only relevant finding is:

“That N.A. i* likely to continue to demon­
strate a conscious disregard of the obliga­
tion owed by a parent to a child even 
after her relexae from incarceration be­
cause she suffers from an impulsive |»er- 
sonality disorder."

S. Nads alto argues lhal ihr Irial courl rrrcd by noi considering Ihe effeel ol Ihe actions of Ihe Drvs on Nada's raetclse of her parental rights. She argues lhal Ihe DFYS frustrated her effona lo communlcaie wilh O A. while It encouraged Ihe (osier parents to sdopt him. and thus, failed in III obtlgillon lo "mike ressonable attempts, whenever possible, lo preserve and strengthen Ihe family lies ” EA v. S I Hr, 823 P.2d 1210, 121.1 t Alaska I9HI) (foodintr omitted), before

The only testimony u|Hin which the court 
cuulii huvc relied in making this finding 
was rendered by Dr. Knlhrock, n iwyehia- 
trim who had interviewed Nadu only once 
for one hour, admitted he knew nothing 
about her parenting abilities and qualified 
his prognosis wilh the statement that he 
could "only unawcr that question in gcner- 
uliliea, kcause . |he hurl | nol had any 
extended conluel willi |N«d« A.|."

Dr. Rothrock's opinion was not shared by 
Kukri Dunn, a psychological counselor, 
who offered op|xwing ex|>ert testimony that 
N.A. had a higi probability of success in 
controlling her problem, nor by the social 
workers and others who knew Nada well 
and felt that she hud niude considerable 
progress through counseling Evidence fa- 
voruble to Nada ulso included her own testi­
mony as to her willingness to accept help in 
dealing wilh her |ierHiin»l problems anil in 
learning to k 1 a lieller mother.

|7J The impulsive |>orsnnality disorder 
itself is not conduct and thus, not a ground 
for termination.

[8 | Although Nnda did abandon O.A. 
once before, that action was taken under 
very stressful and unique circumstance*. It 
would, therefore, lie unjustified lo Infer * 
likelihood of future abandonment from this 
isolated incident.

In view of the high standard of "clear 
and convincing evidence" required on the 
issue of the likeliu -od that |>tal conduct will 
continue, we are left "with a definite and 
firm conviction on the entire record lhal a 
mistake hat been made, although there may 
be evidence to aup|iorl the finding." I n  r e  

S  I ) . ,  J r  v t  af, 549 P.2.1 1190, 1195 n. 10 

(Alaska 1970).4
Iriminsling her psmual right* Nada's argu­ment l> without merit because it focuiea on the wrong time frame Nada wa* receiving a wide range of social services at llie lime she aban donedO.A There la little the DFYS could have added (o these service* During the relevant period prior 10 filing a petition lo have Nada v rights terminated, the slate did Iry unsucceis fully to locale her. but could do little to sliergthen her family lies while she was gone

NADA A. >. STATU Aluvka 441Cktav.taar.ziisM iau.i.. iaa»
proliflion (o DA ami In other children 
similarly situated who are awaiting 
adoption

IV. CKOSS-AITKAL 
(9-11) In its cross-nppcal, (he stutc chal­

lenges ihe Irial court's giving Nada leave to 
seek reconsideration of its termination or­
der unlil the entry of a final adoption de­
cree. It claims that this order represents h 
violation nf O.A.'s equal protection rights 
The state claims that the issuance uf a 
termination order overcomes the statutory 
presumption in favor of a natural parent's 
fitness and urges (hat K i l n  T . v. State, 621 
P.2d 344 (Alaska 1981), which undermines 
finality by resurrecting thin preference, lie 
modified or overruled so that (he best inler- 
eita of Ik  child (as determined in a neutral 
adoption process), rather than parental re­
habilitation alone, will lie the relevant crite­
rion* In R i t a  T . , we interpreted A., 47 10 - 
080(f) lo |iermit any natural parent to stay 
adoption proceeding* upon a showing of 
good cause. “Good cause" was defined as a 
showing that "il would lie in ihe kut inler 
esla of (he rhilil (o resume living with (Ihe 
parental liecausc they have sufficiently re­
habilitated themselves so that they can pro­
vide proper guidance and care fur the 
child." 623 P.2d at 347. We adhere to this 
position. Termination of parental rights is 
a drastic measure resulting in severance of 
all legal ties between the child and parent. 
The revocubilily of termination order* up 
until the lime u f  adoptiun ia a necessary 
compromise between the desire for finality 
and the desire to avoid unnecessary inter­
ference by G i state in the natural parenl- 
child relationship. R i t a  T . recognizes, and 
seeks to accommodate, the inherent poten­
tial for fallibility in judicial determinations 
based upon predictions of human behavior 
with respect lo the likelihood of continued 
parental misconduct. The subsequent re­
view of termination orders permitted by 
that decision cannot Ire said lo deny equal
After she relumed, the agency merely lni(i|e mented Its sound desire lo avoid disruptive contacts while a Judicial resolution of the mat ter was pending The cases of agency miscon duct cited by Nada are Inapposite because in each ol those situations the location of the psrent waa known We also find Nada's claim of discriminatory enforcement of the termina tlon statute to be without merit

In conclusion, we find, Tint, lhal the rec­
ord contains insufficient evidence to sup- 
|Kirt the lerminalion of Nada A '» parental 
right* Second, ihe preoervslion of her 
right lo obtain reconsideration upon a 
showing of good cause prior In the adoption 
of O.A , challenged in Ihe croas-a|>peal, was 
prcqier.

The decision below ia REVERSED.
COMITON, Justice, concurring
I concur in the disposition of (hi* appeal, 

but write separately to expres* my opinion 
lhal the legislature should amend AS 47 - 
10080(c)(3) *o that a parent’* incarceration 
may I* considered whea determining 
whether to terminate parental right*.

AS 47 IO.OflO(cX3) specific* that parental 
right* may lie terminated only if there i* a 
showing "by char and convincing evidence 
that there i* a child in need of aid under AS 
47 IOOinuK2) a* a result of pstrental con­
duct " It seem* obvious to me that a child 
may k- in need of aid when the only custo­
dial parent engages in conduct that results 
in incarceration I would therefore con­
clude lhal AS 47 10 060(cX3) permit* the 
superior court to consider the parent's in­
carceration when determining whether the 
child is in need of aid; e.g., whether the 
parent has abandoned the child.

AS 47.10.080(cX3) also requires, however, 
a showing "by clear and convincing evi­
dence that the parental conduct it likely to 
continue to exist if there ia no termination 
o f  parental nghls " Although incarceration 
may well lie likely lo continue for a sub­
stantial period of linte, and the child will
3. The ilatr bases its const Hus Iona) argument on 11A i right to a permanent, adequate home See, I n  rr .S O . J r .  549 P2d 1190. 1201 (Alaaka 1876) Since this right has nos been recognized ss "fundamental", any dsfTcressc* between the tretlment of children In O.A.'* pocstion whoae natural parents seek recowSderation and Dim ol other children whoae parents' rights have hern terminated need only satisfy a reasonable basis test
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therefore continue lo la- in m-i-d of mil, 
iiikiiliinliiO im'iiret-ratiim Is not willful "pn- 
rental i-umlucl," I tliiTufore cunchule lliul 
AS 47.1(MIMKi<X<l), I')' its express li-rms, 
dues not iKTinil Ihe sU|H-rinr inurl lo eon- 
-tiller llie iiisludiitl |inronl‘n ineurnrulinn 
when determining whether to terminate pu- 
renlul rights.

The ilituuliiin is easily imaginable in 
which the only parent wilh custody of a 
i'llitil eiimmila u erinie anil ia sentenced to a 
lengthy imprisonment term when the chilil 
ia i|uile young. This may effectively ile- 
alroy the purenl-ehilil relalimiahip. Umler 
these eireumalancea, the chilli ahouhl he 
permitteil to estulilisli a Imnil with other 
persona, rather than s|ienil Ilia or her minor­
ity in a succession of foaler homes or other 
tcni|Mirury placements. AS 47. t(ItiHtH*'H-ti. 
us presently written, however, tines not |wr- 
mit the lerminalion of parental rights in 
this situation I urge the legislature lo 
eonsiiler the effect of the statute's wording 
unit umeml it xo I lint this result is not 
necessary.

In this case, Ihe sii|a-rior court imlicateil 
in its orul findings of fuel that it eonaiitcrcil 
Naila's incarrerution to cunslitule an shun- 
ilonment of II A Nuilu contemls that her 
incarceration is la-ynml her control and 
therefore may nut la.- considered as the 
"willful conduct" necessary lo eonxlitolc 
aliatiilonnicnl in iiceordiinre with our hold­
ing in I n  re I I J ,  fold I’.2d 747, 7fHl n 12 

(Alaska 1975). This court impliedly agrees 
with Nudu hy holding that the superior 
court did not coiiiiml reversihle error on 
this issue la-cuuse Nadu's incarceration was 
not relied u|nm in the written findings of 
fuel, which are ennlrnlliiig I’SKI I* 2d al 
•lit'.l & a 2 I disagree wilh I Ills court's 
implied holding.

Very few |ietiple are volunturily incarcer­
ated. Il is also true, however, that very 
few people are incarcerated for involuntary 
acts. Il should lie entirely forvsveuhle lo a 
parent that commission of a crime will re­
sult in incarcernlion nr.il separation from 
the parent's child. Whether this amounts 
lo an abandonment uf the child mny tlt-|*ml 
ii|sin whether the parent is hIiIo lo and ilia-s

make ndci|untc provisions for the child’s 
care during Ihe length of the parenl'a incar­
ceration. .Sec. i ' H - ,  D i v r n f v h ! v. f ’eo/i/e, 137 
Colti. 23H, 323 P.2d 628 (fnln.1958); Annul., 
7!l A I. It.,'Id 417 (1!»77| ("Parent's Involun- 
lary t'onfinemenl as Evincing Neglect 

in l)c|iondency or Divestiture Pmceetl- 
mg">

Nada did not make any provisions for the 
care of D A la-fore her ilicurrcrHtlon. She 
left O.A with a liuhyuilier, even though her 
stepmother lived in Fairbanks and hud ear­
lier taken care of her and O.A. NhiIs's 
incareeratioii may have Im-cii beyond her 
control, hut her conduct in killing her hus­
band was within her control, according to 
the superior court that found her guilty of 
manslaughter and sentenced her to a term 
of imprisonment. Furthermore, her fuilure 
lo make any provisions for the care of O.A 
during lu-r incnrcerulion was also within 
her control I la-lieve that these facts con­
stitute clear and convincing evidence that 
Nada uhundnoed O.A

As indicated, however. Nadu's incarcera­
tion is nut "parental n m l u f l ' "  that is "like­
ly to continue to exisl if there is no termi­
nation of parenlul rights." AS 47.10- 
(IHIK«*H0) Thus, under the statute, her in­
carceration cannot justify the termination 
of her parental rights I agree with this 
court lliul Ihe evidence of Nada's impulnive 
personalily disorder is uni in itself grounds 
for terminuling her parenlul rights I also 
agree willi this court that dear and con­
vincing evidence was not presented that 
Nadu is likely lo abandon O.A Hgai i after 
she is released from prison. Thus, I find I 
must concur with the court that it is neces­
sary lo reverse the sti|K-riur court's order 
lenninuling Nada's purcntul rights Again, 
however, I urge the legislature to umend 
AK 47.10.0H0(r)(3) so that parental righU 
may la- terminated when a parent destroy* 
the parent-child relationship hy willfully 
committing a crime and failing to make 
adequate provisions for the c»re nf the child 
during a |H-riud of incan-crntion l/nder 
some circumstances, only in this fashion 
may the child lie |iermillod lo form a laind 
with other |a-rsons and avoid a succession of

H2:i StjUAKi; FHI/I, MtUlK Oil l.l-ISS i. M ATH Al.i-k.i
< ar •». p.m «u ie i,i i  iwoi

foster home plncuinenls or oliu-r unsatisfac- way on the lot, the physicul acts indicated
lory teni|sirary placements during the etl- iiniuislaknld) lhal pni|a-rty on which they
tire duration of the child's minority. liaik place had la-on taken for road right-of-

way pur|sises

H23 HQllAHK FKKT, MOKF OK I.ESS: 
A. h t t  (ioodman and Joan 

(ioodman, Apprllanla,
v.

KTATK of Alaska, Appellee.
No. 5746.

Supreme Court of Alaska 
March 4. 1983.

State hniught eminent domain action 
claiming 50 foot right-of-wuy on either side 
of mail. The Sii|H-rior Court. Third Judicial 
District, Anchorage, granted summary 
judgment in favor of pro|ierly owners on 
liability issues, und Stste ap|iealed The 
Supreme Court, 586 P.2d 596, reversed and 
remanded in part On remand, the Su|a-ri 
or Court, J Justin Ftiglcy, J , found that 
surveying, staking, stripping, anil clearing 
entire IIKl feel were sufficient acts of ap­
propriation lo create 50 foot right-of-way 
on lot, and up|H'Bl was taken. The Supreme 
Court held that physical acts indicated un­
mistakably lliul pro|a-rly on which they 
tiMik place had laien taken for mail right-of- 
way purposes.

Affirmed.
Ilurkc, C.J., filed an opinion concurring 

in the result.

Eminent Domain *>63
Although roadway itself wax only 24- 

feet-wide with drainage ditches extending 
another 12 feet nn each side of roadway, the 
•urveying, sinking, stripping and elcurmg 
of entire 100 feel were sufficient acta nf 
appropriation to create 50 fool right-of-

Michael I'rice and David A Ik-vinc, (irnh. 
Fggers, Itolunson, Price A Johnson, Anchor­
age, for ap|iellants

Eugene F. Wiles, Stephen M Fills and 
Marc D Hand, Delaney, Wiles. Hayes, Keil- 
man k  Hrulwkcr, Anchorage, for ap|*cllee

llefore IIDIIKF, CJ.aml KAHINOWITZ. 
MATTIIKWS and COMPTON, JJ

OPINION
I'Fit CDItlAM
On remand from our ileciimn in S l M l e .  

I h ’i m r t m v n l of //ighways v. G r e e n . 586 P 2d 
595 (Alaska 1978) the Inal court found, on 
crons-motions for summary judgment, that 
a 100 foot right-of-way for Tudor Road 
consisting of 50 feet on each sale of the 
section line was planned, surveyed, ami 
staked, and that the land was stripped and 
cleared prior to Ihe dale on which the lot in 
question was leased Although the road­
way itself was only 24 feet wale with drain­
age dilrhes extending another 12 feel nn 
eaeh sale of Ihe roadway, the court found 
lhal surveying, slaking, *ln|q>ing. ami 
clearing Ihe enlin- 100 feet were sufficient 
acts of approbation to create a 50 foot 
right-of-way on the lot. We agree The 
physical acta here would indicate unmistak­
ably that the (irupcrty on which they took 
place had licen taken for rood right-of-way 
purjaiaes See 44 Puh.lands Dec. 513, 515 
11916); 43 CPU § 28000 1(h) (1979), ro­
used 45 Fed Keg 44,526(1900)

Tne judgmenl is AFFIHMED
CONNOK, J , not parta-qialing
HURKK, Chief Justice, concurring in the 

result.
I am not satisfied lhal public land can In- 

appropriated, for purpooes of a roadway 
easement, hy physical apfxupnalion alone,


