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SPONSOR STATEMENT
BILL ..

D R s

House Bill 214 is fairly basic legislation. HB 214 will clarify that
electronically stored medical records on computer terminals are legally
acceptable in lieu of records on paper.

Hospitals and Nursing Homes are moving toward "paperless offices” in an
effort to promote efficiency. However, some providers are hesitant to
implement the electronic retention and maintenance of medical records
without a hard-copy back-up due to the lack of explicit legal authority.

The current statute relating to medical records neither prohibits or permits
them to be kept electronically. A legal memorandum from Legislative
Legal Services is indicative of health care providers' concerns that the
ability to maintain medical records is not clearly defined in statute or
regulation. House Bill 214 will lend some clarity to the medical records

statute.

SPONSOR STATEMENT
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SECTIONAL ANALYSIS

HOUSE BILL 214

"An Act relating to the maintenance by health care providers of
medical records in an electronic format.”

Section 1- Amends AS 18.20.085. Hospital records retention. Adds
a new subsection making this section subject to AS 18.95.010.

Section 2 - Amends AS 18. Health & Safety. Adds new chapter and
section permitting the maintenance and preservation of medical records in

an electronic format without maintaining a separate copy in a har@written
or other tangible format. Also allows the Department of Health ocial

Services to adopt regulations.
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MEMORAlVD -U\f December 14, 1994

SUBJECT: Electronic medical records (Work Order No. 9-LS0313)
T0: Representative Gary Davis

Attn: Darin
FROM: heresa Bannister

Legislative Counsel

You have asked for an opinion relating to the use ofelectronic medical records. Essentially
you are concerned with whether private health care facilities are legally able to keep all
medical records electronically without maintaining a hard copy back-up. You have provided
three situations for illustration and examination.

L Introduction of electronic information. You have raised the potential problem of
introducing a hard-copy of electronic information as evidence in court. Aside from other
evidentiary rules that have to be satisfied for the introduction of any piece of evidence, it
appears that the fact that you are working from an electronic source would not by itself
prevent the introduction of the hard copy. Alaska Rule of Evidence 1002 appears to allow
the introduction. That rule requires that the "original writing, recording, or photograph” is
required, except as otherwise provided by state statute or other state court rule. Although
this wording does not look promising, the definition of "original" includes the following
language: "Ifdata are stored in a computer or similar device, any printout or other output
readable by sight, shown to reflect that data accurately, is an original." However, it is
possible that an electronic reproduction o fanother document (e.g. a signed consent form)
may not be considered to be "data" for the purposes of that definition. In that case, Alaska
Rule of Evidence 1003 would seem to provide for the introduction, since it authorizes the
admission ofa duplicate unless a genuine question is raised as to authenticity or it would be
unfair to admit the duplicate in lieu of the original. Therefore, it appears that the Alaska
Rules of Evidence provide for the introduction of electronic information by hard copy.
However, the rules may not be express enough for your purposes.

2. Requirement of "legibility". Does the regulatory requirement (7 AAC 12.770(h)) that
medical records be maintained in a "legible" form mean only a "written" format, or does it
include an electronic format as well? The term, "legible," is not defined for the regulation.
Webstefs Ninth New Collegiate Dictionary (1991) defines the term as "capable ofbeing read
or deciphered." Under that definition, "legible” would include electronic records since they
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Representative Gary Davis
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can be "read." The apparent purpose ofthe regulauon would be served by this interpretation.
That subsection reads as follows:

(b) A facility must keep records on all patients admitted or accepted for
treatment. Originals or accurate reproductions of the contents of the originals
ofall records, including x-rays, must be maintained in a form which is legible
and readily available upon the request o f the attending physician, medical staff,
representative of the department, or, upon the patient's written request, to
other practitioners.

Aside from making the information available for regulatory purposes, it appears that the
purpose of the legibility requirement is to expedite and facilitate the treatment of patients.
Therefore, ifone can obtain and read the information, whether written or not, it should be
adequate. This requirement, therefore, does not prohibit the use of electronic medical records

without hard copies.

Some of the other terminology and requirements in 7 AAC 12.770(c) suggest that some
written documents have to be held and that "legible" might be interpreted to require a hard-
copy back-up: the reference to "identification sheet," in 7 AAC 12.770(c)(1) and "order
sheet" in 7 AAC 12.770(c)(4); the inclusion of court orders and consent forms (which involve
pauent signatures; and the signature ofa person who administers medication or treatment in
7 AAC 12.770(c)(6)(E)). However, the regulation allows the facility to maintain "accurate
reproductions” of the records (7 AAC 12.770(b)), and this would accommodate electronic

filing without hard-copy back-up.

Assuming that no hard copy is required, the electronic system must still meet the requirements
ofthe requlation: legibility and availability. In other words, the system must be designed to
have these attributes. For example, since computers are notorious for "going down," it would
seem that the electronic system must do whatever is necessary to insure that the records are
legible and available at all times, e.g. back-up systems, other computer access, etc.

3. Use offingerprint-based security system. The regulatory record security requirement does
not either prohibit or allow the use of a fingerprint-based security system. 7 AAC 12-770(d)
merely requires a facility to maintain procedures to protect the information in medical records
from loss, defacement, tampering or access by unauthorized persons. Even assuming a hard-
copy back-up is required, a fingerprint security system could be used if it met the
requirements of the regulation.

4. Authentication by computer key. You have suggested that the existence of a regulation
(7 AAC 12.770(e)) authorizing authentication by computer key may indicate that clarification
Is necessary to confirm the ability to keep medical records by electronic means. This provision
Is necessary only because the regulation itselfrequires generally that the attending physician
or dentist authenticate or sign the record. This provision tends to reinforce the ability to keep
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medical records electronically without hard copies, because it establishes an alternative to
making a signed hard copy.

5. General question. | have not found any statute or regulation that expressly allows or
prohibits the keeping of medical records electronically without a hard-copy back-up, except
that AS 18.20.085(a) does specifically address the retenuon ofx-ray film. However, the court
rule appears to be compatible with tnis proposed approach. The regulation appears also to
be compatible with this approach, although it is not a clear conclusion, and | cannot say with
any finality that a health care provider may maintain only electronic records without a hard-

copy back-up.

6. Need for legisladon or regulation and court rule change. In light of the conflicting signals
provided by the regulation, it would seem advisable to obtain express permission for keeping
electronic medical records without hard-copy back-up, and for any other connected potential
problem areas. You may be able to approach this through regulation, since the Department
ofHealth and Social Services appears to have quite a bit of authority to adopt regulations in
this area (see AS 18.20.060 and 18.20.085). With regard to the admission of records in
court, amendments can be handled either by amendment of the court rules by the Alaska
Supreme Court, which periodically amends the court rules to accommodate changing needs,
or by statutory change. The Alaska Supreme Court has standing committees that advise it

on changes necessary for the court rules.

This analysis has been done very quickly to enable you to have some guidance before | leave
the office for a few days. Therefore, if you need further research done, or ifl can help with
another aspect of this matter, please advise.

TLB:glc
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§ 18.20.085 Health. Safety, and Housing § 18.20.090

(b)  The department may by regulation require that a licensee or
applicant desiring to make a specified type of alteration or addition to
its facilities or to construct new facilities shall, before commencing the
alteration, addition, or new construction, submit plans and specifica-
tions to the department for preliminary inspection and approval or
recommendations with respect to compliance with its regulations and
standards. (§ 40-6-9 ACLA 1949; am § 5 ch 112 SLA 1957; am § 1ch
40 SLA 1986)

Cross re erences — For requwem? t
for c?rtl cate of need to ater a healt
care facility, see AS 1

Sec. 18.20.085. Hospital records retention, (a) Unless specified
otherwise by the department a hospital shall retain and preserve
records that relate directly to the care and treatment of a patient for a
period of seven years following the discharge of the patient. However,
the records of a patient under 19 years of age shall be kept until at
least two years after the patient has reached the age of 19 years or
until seven years following the discharge of the patient, whichever is
longer. Records consisting of X-ray film are required to be retained for
five years.

(b) The department shall by requlation define the types of records
and the information required to be included in the records retained
and preserved under (a) of this section. The department may by requ-
lation specify records and information to be retained for longer periods
than those set out in (a) of this section.

(c) If a hospital ceases operation, it shall make immediate arrange-
mentg, as approved by the department, for the preservation of its
records.

(d) In this section, "hospital” includes those facilities defined as
hospitals under AS 18.20.130 and 18.20.210. (§ 1 ch 41 SLA 1970)

Collateral rFferences — Admissipil- sli(():jan to treating physician. 69 *JJt3d
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Sec. 18.20.090. Information confidential. The department may
not publicly disclose information received by it in a manner identify-

ing an individual or hospital except in a proceeding involving the
question of licensing. <§ 40-6-11 ACLA 1949'
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ALASKA STATE

H ospital & N ursing H ome

ASSOCIATION

Representative Cynthia Toohey, Co-Chair March 2, 1995
House HESS Committee

Room 104 State Capitol

Juneau. AK 99801-1182

Dear Cynthia:

The members of the Alaska State Hospital and Nursing Home Association
support House Bill 214, “An Act relating to the maintenance by health care providers of

medical records in an electronic format.”

As health care providers move toward ‘paperless offices", it is important that
Alaska law keep pace with those changes. HB 214 will clarify that electronically
stored medical records are legally acceptable in lieu of records on paper.

House Bill 214 has been assigned to the House HESS committee for review.
We hope your committee will give this bill an early hearing. ASHNHA’s members
believe this hill will be non controversial and it should have no fiscal impact on state

government.

The Department of Health and Social Services has already drafted regulations
that would implement this law. While not yet officially available for public comment, we
understand that the regulations will cover the technical process for maintaining
confidentiality of electronic medical records, security over electronic signatures, etc.

If you have any questions or comments please contact me at 364-2244 or
Harlan Knudson at 586-1790.

Garrey jW"Peska, C.P.A
Financial Consultant

cc.  Harlan Knudson
Representative Gary Davis

SUPPORT
319 Seward Street#! 1 «Juneau,AK 99801 «(907) 586-1790 «Fax (907) 463-3573



March 12, 1995

Representative Gary Davis
State Capital Room 420
Juneau, AK 99801

Dear Representative Davis,

lam writing in support of House Bill No. 214, an Act relating to the maintenance by health care
providers of medical records in an electronic foimat.

Computer based patient records are important toois for supporting the clinical decision making
process and improving the quality of patient care. Computer based patient records assist health
care providers to promptly locate and retrieve patient information, which can increase the quality
and efficiency of health care. Current paper based medical records can lead to delays in diagnosis
and treatment due to time required to retrieve the medical record and route it to the treatment area.
Electronic patient records can save essential time in treatment of patients during emergencies.

Computer programs can be utilized to alert health care providers to patients clinical parameters
requiring immediate attention. These programs will improve the quality of care provided to patients.
Computer based medical records can quickly alert providers to patient"s medical diagnoses and

allergies, which are essential to emergency treatment.

As proponents of health care reform frequently note, it is imperative that health care costs be
reduced. The use of computers to r jcument patient care can assist in reducing costs. It is essential
that health care professionals be allowed to utilize computers to their fullest extent by maintaining
and preserving patient medical information in an electronic format, without being required, to also
maintain a paper copy of the patient record. Currently health care providers are required to print the
patient reports from the computer for maintenance in a paper based medical record. These reports
must be signed by the healtn care professionals. This is a very expensive and time consuming
process, which does not add to the quality of patient care or documentation.

Electronic patient records will also facilitate treatment of patients at different locations within a
health care system. Electronic based patient records can assist health care providers to provide
integrated health care services across multiple settings and providers of care, and can support
efforts tc simplify the administration of health care and reduce health care costs.



AKHIMA has been working with DHSS Health Facilities Licensing and Certification Division to
develop regulations for electronic medical records. It is necessary to allow patient information to be
maintained in electronic format, with adequate security and backup processes to assure proper
retention of the medical record data, and with provisions to safeguard the confidentiality of the
patient information. We have developed draft regulations which address the essential issues
relating to electronic patient information, including authentication, confidentiality, access, and

retention and security.

The Alaska Health Information Management Association (AKHIMA) is Alaska"s professional
organization of credentialed specialists in medical records and health information management.
Health information management professionals are responsible for patient health information,

including patients medical record, both computer based and paper.

AKHIMA supports HB214 and urges the Legislature of the State of Alaska to enact this proposea
Bill.

Sincerely,
Char Thompson, ART
President

cc: Darin Morgan
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March 10, 1995

Representative Gary Davis
420 State Capital
Juneau, AK 99801-1182

Dear Representative Davis:

We truly appreciate the work that you have done to bring about HB214,
We believe itis an important step in helping control costs of health care.
The space we have allocated to paper files is large and growing every
day. To be able to store on disk will save time, space, and effort.

Sincerely,

3 3 Director

cc. Representative Scott Ogan
Representative Beverly Masek

TD/vlr
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