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A l a s k a  C ou r t  S y s te m  
Fiscal A na lys is  
HCS C SS B  1 9 9  (RES) 
R ev ised  0 5 / 0 3 / 9 6

H C S C S S B  199 IRES) creates a privilege from disclosure in certain court proceedings 
for information contained in an environmental audit. If a person or entity asserts the 
privilege, the opposing party would need to request an in-camera review of the 
information, in order to determine if the information is not privileged and m ust be 
disclosed.

An in-camera review of this nature can be extremely time consuming; many 
environmental audits (a term broadly defined in the legislation) are composed of tens 
of thousands of pages of documents. Cases in which an in-camera review is 
requested will require large amounts of time for pretrial proceedings. According to the 
Department of Law, it is currently representing the Department of Environmental 
Conservation in 45 cases involving contaminated property. These are complex cases 
in which an environmental audit was probably performed. Law estimates that it will 
take an average of 50 hours to litigate the privilege issue in those cases in which a 
privilege is asserted. In addition, due to the complexity of the legislation and the 
ambiguity of its provisions, La w  anticipates substantial litigation and appeals, 
particularly regarding the privilege. La w  has also advised that in some cases, the 
court sy ste m  will need to retain scientific and technical experts to assist in evaluating 

audit reports.

The Department of Law  has estimated a need for two additional attorneys to handle 
the increased litigation and appeals resulting from passage of HC S C S S B  199 IRES), 
largely from the creation of the privilege, as well as $75,000 for outside counsel to 
handle in-camera matters in criminal cases. DEC has also projected the need for 
additional attorney resources. Note that many privilege cases not involving state 
agencies will also be litigated, such as cases in which the plaintiff is a private citizon 
or a municipality. Accordingly, the court system  will see far more cases than the 
cases which involve LA W ,  DEC, and other state entities. This fiscal note reflects 
contractual costs for a discovery master to handle the in-camera review of 
documents, as well as the greater clerical costs associated with cases involving 
extremely large amounts of documents.

P a g o  2 o f  3
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Contractual
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F«ai of experts to aaatat dacovery naater In tecrrvcal ana scientific mantra  5^52.

Total Contracoial  8Q.0CQ

Total Estimated Coat 397.7*4

1*191 3 of 3



FISCAL NOTE
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(environm ental law s, w ould create 111 a new  evident ary privilege that applies >n criminal, CiVil. and administrative 
ic a s e s , and (21 immunity from crvil and administrative penalties. During testimony on the bn! industry 
'represen tatives testified that once tne bill too* effect they would immediately initiate many aud-tes covering a 
w ide area of activities where violations m ay be occurring. This will have the effect of depriving tho public and 
the state  of im portant information about environmental problems that would otnerwiso lead to remedial actions 

' being tenon.

S ect'o n  09 25 490la)(3l defines environmental law s to include fedora-, state and municma environmental 
jla w s. Under section  0 9 .2 5  490(bl. tho term 'environm ental la w ' is to be broadly construed

1 P . * f  J  i
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1 9 9 6  L E G I S L A T I V E  S E S S I O N

STATE OF ALASKA BILL NO. HCSCSSB 1 9 9 (RES

S e c t i o n  0 9 . 2 5 . 4 9 0 ( a ) ( 2 )  d e f i n e s  t h e  t e r m  " e n v i r o n m e n t a l  

a u d i t ' *  a s  t h e  v o l u n t a r y ,  i n t e r n a l ,  r e v i e w  c r  a s s e s s m e n t  o f  

c o m p l i a n c e  w i t h  e n v i r o n m e n t a l  l a w s .  U n d e r  t h e  b i l l ,  a n  a u d i t  m a y  

b e  c o n d u c t e d  r a n d o m l y ,  r e g u l a r l y ,  o r  i n  r e s p o n s e  t o  a  p a r t i c u l a r  

e v e n t .  A u d i t s  m a y  b e  c o n d u c t e d  b y  o w n e r s  c r  o p e r a t o r s  o f  a  

r e g u l a t e d  f a c i l i t y  c r  a c t i v i t y  o r  b y  t h e i r  e m p l o y e e s  o r  

i n d e p e n d e n t  c o n t r a c t o r s .

T h e  b i l l  b r o a d l y  d e f i n e s  t h e  t e r m  " a u d i t  r e p o r t "  i r .  

s e c t i o n  0 9 . 2 5 . 4 9 0 ( a ) ( 1 )  t o  i n c l u d e  a n y  d o c u m e n t  o r  c o m m u n i c a t i o n  

a s s o c i a t e d  m  a n y  w a y  w i t h  a n  a u d i t ,  a s  w e . i  a s  t h e  r e s u l - ± n ~  

c o r r e c t i v e  a c t i o n  p l a n .

T:.»j P r c p r s e d  A u d i t  ? r i v i l e c c

U n d e r  s e c t i o n  0 9 . 2 5 . 4 5 0 ( a ) ,  a  p a r t y  m a y  n o t  d i s c o v e r  o r  

u s e  a u d i t  r e p o r t s ,  i n c l u d i n g  t h e  u n d e r l y i n g  i n f o r m a t i o n  g a . h e r e d  

o r  a c n e r a t e d  d u r i n g  t h e  a u d i t ,  i n  c i v i l  a c t i o n s ,  c r i m m a .  

p r o c e e d i n g s ,  o r  a d m i n i s t r a t i v e  p r o c e e d i n g s ,  e x c e p t  f o r  w o r k e r s '  

c o m p e n s a t i o n  p r o c e e d i n g s .  H o w e v e r ,  u n d e r  s e c t i o n  G 9 . 2 5 . 4 5 C ( c ) ,  a 

p e r s o n  w h o  c o n d u c t s  o r  p a r t i c i p a t e s  m  a n  a u d i t  m a y  t e s t i f y  

r e g a r d i n g  e v e n t s  h e  c r  s h e  o b s e r v e d  d u r i n g  t h e  a u d i t ,  b u t  r a y  n o t  

t e s t i f y  a b o u t  c r  p r o d u c e  d o c u m e n t s  r e l a t i n g  t o  t h e  a u d i t  i t o e . f .  

U n d e r  s e c t i o n  0 9 . 2 5  4 SCMd  . r e g u l a t o r s  m ay  n e i t h e r  r e q u e s t .
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r e v i e w ,  n o r  u s e  a n  a u d i t  r e p o r t  d u r i n g  a n  i n s p e c t i o n .  U n d e r  

s e c t i o n  0 9 . 2 5 . 4 5 0 ( e  . a i l  d o c u m e n t s  i n  t h e  a u d i t  r e p o r t  m u s t  b e  

l a b e l e d .

T h e  p r i v i l e g e  m a y  b e  w a i v e d  b y  f o l l o w i n g  t h e  m e c h a n i s m s  

e s t a b l i s h e d  i n  s e c t i o n  0 9 . 2 5 . 4 5 5 ,  i n c l u d i n g  w r i t t e n  w a i v e r s  a n d  

c o n f i d e n t i a l i t y  a g r e e m e n t s .  U n d e r  s e c t i o n  0 9 . 2 5 . 4 5 5 ' e  , 

d i s c l o s u r e  b y  a n y  o t h e r  m e a n s  o r  u n d e r  a n y  e t h e r  c i r c u m s t a n c e s  

d o e s  n o t  w a i v e  t h e  p r i v i l e g e .

U n d e r  s e c t i o n  0 9 . 2 5 . 4 6 5 ,  c e r t a i n  m a t e r i a l s  a r e  

n o n p r i v i l e g e d . T h e s e  i n c l u d e  d o c u m e n t s  a n d  i n f o r m a t i o n  r e q u i r e d  

t o  b e  a a t r . e r e d  u n d e r  a n  e n v i r o n m e n t a l  l a w  o r  p e r m i t ,  u n d e r  a  

l i c e n s e ,  o r  u n d e r  a  c o n t r a c t  w i t h  t h e  s t a t e .  I n f o r m . o t i o n

g a t h e r e d  b y  a  r e g u l a t o r y  a g e n c y  o r  p r o v i d e d  b y  a p e r s o n  n o t  

i n v o l v e d  m  t h e  a u d i t  i s  a l s o  n o n p r i v i l e g e d .  T h e r e  a r e  a  n u m b e r  

o f  o t r . e r  e x c e p t i o n s  f o r  i n f o r m a t i o n  g a t h e r e d  i n d e p e n d e n t  o f  t h e  

a u d i t .

r r c p o s e d  I m m u n i t i e s

U n d e r  s e c t i o n  0 9 . 2 5 . 4 7 5 .  a  p e r s o n  wh o  v o l u n t a r i l y  

d i s c l o s e d  t h e  v i o l a t i o n  o f  a n  e n v i r o n m e n t a l  l a w  is i m m u n e  f r o m  

a d m i n i s t r a t i v e  a n d  c i v i l  p e n a l t i e s .  T h e  b i l l  e s t a b l i s h e d  a
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n u m b e r  c f  c o n d i t i o n s  t h a t  m u s t  b e  m e t  t o  i m m u n i z e  t h e  v i o l a t i o n ,  

I m m u n i t y  i s  n o t  a v a i l a b l e  f o r  z i o i a t i o n s  t h a t  r e s u l t e d  i n  

s u b s t a n t i a l  p e r s o n a l  i n j u r y  o n s i t e  o r  s u b s t a n t i a l  p e r s o n a l ,  

p r o p e r t y ,  o r  e n v i r o n m e n t a l  i n j u r y  o f f s i t e .  F o r  p e r s o n s  t h a t  d o  

n o t  q u a l i f y  f o r  i m m u n i t y ,  t h e  b i l l  a u t h o r i z e s  m i t i g a t i o n  o f  

p e n a l t i e s .

• i n c r e a s e d  a t t o r n e y  t i m e  m  n e g o t i a t i n g ,  d r a i t m g ,  a n d  

r e v i e w m c  p e r m i t s ,  c o n t r a c t s ,  . e a s e s ,  r e g u . a t i o r . s ,  a r c  c . r . e r  

d o c u m e n t s  t o  e n s u r e  t h a t  a d e q u a t e  c o m p l i a n c e  i n f o r m a t i o n  i s  b e i n g  

g a t h e r e d  a n d  m a i n t a i n e d  t o  m e e t  t h e  s t a t e ' s  r e g u . a t t r y  a n d  

p r o p r i e t a r y  r e s p o n s i b i l i t i e s .  E a c h  y e a r ,  t h e r e  a r e  s e v e r a l  

h u n d r e d  s t a t e  p e r m i t s ,  c o n t r a c t s ,  a n d  l e a s e s  t h a t  r e q u i r e  

a t t o r n e y  r e v i e w  a n d  n e g o t i a t i o n ,  n e c e s s i t a t i n g  t r . r e c  a d d i t i o n a .  

a t t o r n e y s .

• i n c r e a s e d  a t t o r n e y  t i m e  i n  n e g o t i a t i n g ,  d r a f t i n g ,  a r . d  

r e v i e w i n g  c o n f i d e n t i a l i t y  a g r e e m e n t s  a n d  i n  a d v i s i n g  s t a t e  

a g e n c i e s  o r .  i s s u e s  r e l a t i n g  t o  p r i v i l e g e d  i n f o r m a t i o n  a r . d  p u b . i c  

r e c o r d s .  T h i s  i s  i m p o r t a n t  b e c a u s e ,  u n d e r  s e c t i o n  0 9 . 2 5 . 4 5 5 ( c ) .  

t h e  s t a t e  a n d  i t s  e m p l o y e e s  w i l l  b e  l i a b l e  f c r  d a m a g e s  o r
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s t i p u l a t e d  p e n a l t i e s  f o r  t h e  b r e a c h  o f  a n y  a g r e e m e n t .  

A d d i t i o n a l l y ,  we  w o u l d  e x p e c t  t o  s e e  l i t i g a t i o n  o v e r  t h e  

i n t e r p r e t a t i o n  o f  c o n f i d e n t i a l i t y  a g r e e m e n t s .  B a s e d  u p o n  a n  

a n t i c i p a t e d  2C c o n f i d e n t i a l i t y  a g r e e m e n t s  e a c h  y e a r ,  e a c h  o n e  o f  

w h ic h  w o u l d  r e q u i r e  a  m i n i m u m  o f  41 h o u r s  t o  n e g o t i a t e  a n d  

r e v i e w ,  t h e  T e p a r t m e n t  c f  L a w  w i l l  r e q u i r e  o n e - h a l f  a n  a t t o r n e y  

n e r  v e a r .  T h e  a n t i c i p a t e d  l i t i a a t i o n  e v e r  t h e  c o n f i d e n t i a l i t yr  • ■

a 3 r e e m e r . t s  w o u l d  r e q u i r e  a n  a d d i t i o n a l  o n e - h a l f  a t t o r n e y .

• L u c  t o  t h e  b r e a d t h  o f  t h e  p r i v i l e g e  a n d  t h e  l a c k  o f  

a n y  s t a n d a r d s  c r  r e q u i r e m e n t  t h a t  t h e  a u d i t  b e  p e r f c r - e d  b y  ar. 

i n d e p e n d e n t ,  p r o p e r l y  t r a i n e d  a n d  q u a l i f i e d  a u d i t o r ,  t n e  

p r e v i s i o n  t h a t  a n  c w r . e r  o r  o p e r a t o r ,  e m p l o y e e ,  o r  i n d e p e n d e n t  

c o n t r a c t o r  m a y  * m  r e s p o n s e  t o  a  p a r t i c u l a r  e v e n t *  i n i t i a t e  a n  

a u d i t  w i l l  l i k e l y  i n v i t e  a b u s e  a n d  c r e a t e  a  o a f e  h a  r e o r  f o r  

v i o l a t o r s .  I n c r e a s e d  i n v e s t i g a t i v e  e f f o r t s  a n d  a t t o r n e y  t i r e  

w i l l  c e  n e c e s s a r y  t o  o v e r c o m e  a s s e r t i o n s  o f  p r i v i l e g e  a n d

i  — u n i t y .  We c a n n o t  d e t e r m i n e  t h e  f i s c a l  i m p a c t  o f  t h i s  

e v e n t u a l i t y ,  b u t  i t  c o u l d  b e  s u b s t a n t i a l .

• l u e  t o  t h e  c o m p l e x i t y  o f  t h e  b i l l  a n d  t h e  a m b i g u i t y  

o f  i t s  p r o v i s i o n s ,  we a n t i c i p a t e  s u b s t a n t i a l  l i t i g a t i o n  a n d
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a p p e a l s ,  p a r t i c u l a r l y  o v e r  t h e  p r i v i l e g e .  C o n c e r n s  r e g a r d i n g  

v i o l a t i o n s  o f  c o n s t i t u t i o n a l  r e q u i r e m e n t s  r e l a t i n g  t o  v i c t i m s '  

r i g h t s  t o  a c c e s s  i n f o r m a t i o n ,  e q u a l  p r o t e c t i o n ,  a n d  d u e  p r o c e s s  

h a v e  b e e r ,  r a i s e d .  C u r r e n t l y ,  t h e  D e p a r t m e n t  i s  r e p r e s e n t i n g  DEC  

i n  4 5  c o n t e s t e d  c a s e s  i r / . o l v i n g  c o n t a m i n a t e d  p r o p e r t y .  We a r e  

a l s o  r e p r e s e n t i n g  DNR a n d  D C T r F  m  a b o u t  1 5  a d d i t i o n a l  c o n t e s t e d  

c a s e s  i n v o l v i n g  e n v i r o n m e n t s .  i s s u e s  a n d  c o n t a m i n a t e d  p r o p e r t y .  

T h e s e  a r e  c o m p l e x  c a s e s  w h e r e  a n  e n v i r o n m e n t a l  a u d i t  c r  s i t e  

a s s e s s m e n t  w o u l d  m o s t  l i k e l y  h a v e  b e e n  p e r f o r m e d .  I f  t h e  

t r i v i l e a e  i s  a s s e r t e d  m  a c o n t e s t e d  c a s e ,  we w o u l d  e s t ?  n a t e  t h a t  

i t  w i l l  t a k e  SC h o u r s  t o  l i t i g a t e  t h e  p r i v i l e g e  i s s u e .  I n  s o m e  

c a s e s ,  s u b s t a n t i a l l y  g r e a t e r  a t t o r n e y  r e s o u r c e s  w i l l  b e  n e e d e d .  

T n e  D e p a r t - e r . t  w i l l  b e  r e q u i r e  a n  a d d i t i o n a l  t w o  a t t o r n e y  

p o s i t i o n s  t c  h a n d l e  t h e  i n c r e a s e d  l i t i g a t i o n .  I n  a d d i t i o n  t o  

a t t o r n e y  t i m e ,  we  w i l l  r e q u i r e  a  s i g n i f i c a n t  i n c r e a s e  i n  

a s s i s t a n c e  f r o m  e x p e r t s  f o r  i n v e s t i g a t i v e  a n d  c o n t a m i n a t e d  

p r o p e r t y  a s s e s s m e n t s .  T h e s e  c o s t s  c a n  b e  e s t i m a t e d  t o  r a n g e  f r o m  

S 5 . 0 0 0  t c  S 1 0 0 . 0 0 C  p e r  c a s e ,  a n d  w i l l  a v e r a g e  $ 3 5 , 0 0 0  t o  S 5 0 . 0 0 0  

p e r  c a s e .  T h e  t o t a l  i n c r e a s e d  c o o t s  e a c h  y e a r  a r e  a n  e s t i m a t e d  

$ 2 . I O C . 0 0 0 .  F o r  c a s e s  i n v o l v i n g  l a r g e  s c a l e  e n v i r o n m e n t a l  

d a m a g e s . t h e s e  c o s t s  w i l l  b e  s i g n i f i c a n t . y  h i g h e r .

• T h e  p r i v i l e g e  e s t a b l i s h e d  b y  t h e  b i . l  w i l l  r e s u l t  m  

m f o r r . a t i o n  m a t  i s  c u r r e n t l y  a v a i . a c l e  b e i n g  w i t h h e . d  f r o m  n o t
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o n l y  t h e  S t a t e ,  b u t  a l s o  f r o m  p r i v a t e  i n d i v i d u a l s .  T h e r e  i s  a n  

i n - c a m e r a  r e v i e w  m e c h a n i s m  i n  t h e  b i l l  f o r  p e o p l e  wh o  w a n t  a c c e s s  

t o  " p r i v i l e g e d "  i n f o r m a t i o n  t c  a s k  a  c o u r t  t o  g r a n t  i t .  H o w e v e r ,  

t h e  m e c h a n i s m  c r e a t e s  a C a t c h - 2 2  s i t u a t i o n  f o r  b o t h  t h e  p e o p l e  

a s k i n g  f o r  a c c e s s  t o  t h e  i n f o r m a t i o n  a n d  f o r  t h e  c o u r t ,  s i n c e  

n e i t h e r  w o u l d  h a v e  s u f f i c i e n t  f a c t s  o n  w h i c h  t o  a c t .  T h i s  i s  

c o m p l e t e l y  o p p o s i t e  f r c r n  c u r r e n t  l a w  w h i c h  a l l o w s  a  p e r s o n  w h o  

c o n t r o l s  d o c u m e n t s  ( a n d  t h u s  k n o w s  a l l  a b o u t  t h e m )  t o  a s k  a  c o u r t  

t o  p r o t e c t  t h e m  f r o m  d i s c o v e r y .  N o t  o n l y  w i l l  t h e  b i l l ' s  

t r e a t m e n t  o f  t h e  c o u r t ' s  r e v i e w  o f  p r i v i l e g e d  i n f o r m a t i o n  c r e a t e  

c o n f u s i o n ,  i t  w i l l  r e s u l t  m  m o r e  l i t i g a t i o n  a r . d  i t  w i l l  t a k e  a  

l o t  o f  c o u r t  t i m e  t o  m a k e  s e n s e  o f  i t  a l l .  I n  s o m e  c a s e 3 ,  t h e  

c o u r t  3y s t e m  w i l l  b e  r e q u i r e d  t o  h i r e  s c i e n t i f i c  a.*.d t e c h n i c a l  

e x p e r t s  t o  a s s i s t  t h e  j u d g e  c r  d i s c o v e r y  m a s t e r  c o n d u c t i n g  t h e  i n  

c a m e r a  r e v i e w  m  e v a l u a t i n g  t h e  a u d i t  r e p o r t s  a n d  d o c u m e n t s  

c l a i m e d  t c  b e  p r i v i l e g e d .

• B e c a u s e  t h e  b i l l  d e e s  n o t  p r o v i d e  a r .  e x c e p t i o n  t o  t h e  

p r i v i l e g e  f c r  e v i d e n c e  t h a t  i o  o t h e r w i s e  i m p o s s i b l e  t o  o b t a i n  o r  

t h a t  c a n n o t  b e  o b t a i n e d  w i t h o u t  u n d u e  h a r d s h i p ,  t h e r e  w i l l  b e  

c a s e s ,  i n c l u d i n g  c a s e s  f i l e d  b y  t h e  S t a t e  t o  r e c o v e r  t h e  S t a t e ' s  

c o s t s  i r .  c l e a n i n g  u p  c o n t a m i n a t e d  s i t e s ,  t h a t  t h e  S t a t e  w i l l  b e  

u n a b l e  c c  l i t i g a t e  w i t h o u t  g r e a t  e x p e n s e ,  i f  a t  a l l .  T h e  c o s t  t o
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t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  i n  u n r e c o v e r e c  

c l e a n u p  c o s t s  c o u l d  b e  s e v e r a l  m i l l i o n  d o l l a r s  o v e r  t i m e .

• I n  c a s e s  w h e r e  t h e  S t a t e  o r  a  s t a t e  a g e n c y  i s  n a m e d  

a s  a  d e f e n d a n t  d u e  t o  i t s  e n v i r o n m e n t a l  r e s p o n s i b i l i t i e s  a s  a  

l a n d  o w n e r  o r  p r o p e r t y  m a n a g e r ,  t h e r e  w i l l  b e  i n c r e a s e d  

i n v e s t i g a t i v e  c o s t s  t o  g a t h e r  e v i d e n c e  r e l a t i n g  t o  c o n t a m i n a t e d  

s i t e s  a n d  t o  t h e  a p p o r t i o n m e n t  o f  l i a b i l i t y  f o r  c l e a n u p  a n d  

r e s t o r a t i o n  c o s t s .  I f  i t  b e c o m e s  d i f f i c u l t  t o  a c c u r a t e l y  a n d  

f a i r l y  a l l o c a t e  l i a b i l i t y  d u e  t c  t h e  s i t e  a s s e s s m e n t s  o r  a u d i t s  

b e i n g  p r i v i l e g e d ,  t h e n  t h e  s t a t e  w i l l  l i k e l y  e n d  u p  p a y i n g  a  

s r e a t e r  s h a r e  o f  t h e  c l e a n u p  a n d  r e s t o r a t i o n  c o s t s .  T h e r e  w i l l  

b e  a  s u b s t a n t i a l  i n c r e a s e d  c o s t  t c  t h e  G e n e r a l  F u n d  s i m i l a r  t o  

t h e  a m o u n t  t h e  S t a t e  i s  p a y i n g  i n  t h e  T o k s o o k  B a y  c a s e  ( S I . 2 

t r i l l i o n )  .

• T h e  s t a t e  m a y  a l s o  e n d  u p  b u y i n g  t h e  l i a b i l i t y  a n d  

c o s t  o f  c l e a n u p  f o r  l a n d  t h e  S t a t e  c o n d e m n s  f o r  c a p i t a l  

i m p r o v e m e n t  p r o j e c t s ,  w h e r e  t h e  c o n d e m r . e e  h a s  h i d d e n  

c o n t a m i n a t i o n  u n d e r  a  p r i v i l e g e d  e n v i r o n m e n t a l  a s s e s s m e n t .

• W h i l e  t h e  S e n a t e  F i n a n c e  C o m m i t t e e  a m e n d e d  C S S B  1 9 ?  

( R E S )  t o  c r e a t e  a n  e x c e p t i o n  t o  t h e  p r i v i l e g e  i r .  p r o c e e d i n g s  

r e l a t i n g  t o  p i p e l i n e  r a t e s ,  t a r i f f s ,  f a r e s ,  o r  c h a r g e s ,  t h e r e  i s
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nc assurance that the exception will not result in litigation. 

This is because, first, the creation of an exception for only one 

type cf proceeding raises an equal protection issue; and second, 

the pipeline audits are often used for more than just tariff 

issues, creating confusion over what information ma*' actually be 

disclosed for what purposes.

While the bill tries to exempt the tariff cases, it may 

not be completely effective. Besides jeopardizing the entire 

tariff system, if the carriers succeed in claiming an audit 

privilege for all cr part of ar. audit, the State will have tc 

conduct its own audits, which can coot from several hundred 

thousand to millions of dollars per audit. The audits used m  

the 1995 Taps tariff cane, fcr example, cost approximately $25.25 

million. The case it3elf is worth around $85 million to the 

State. Discovery disputes and litigation o v  r the audit 

privi?ege would allow the Alyeska Pipeline Company to hamper the 

State's ability tc depose Alyeska employees about the facts o: a 

tariff cacc by raking them part of the audit team. This maneuver 

would also have the effect of prohibiting those employees from 

ever reporting any violations un.eoo they wanted to face .awsuits 

for damages. Under certain federal laws, whistleblowers will 

retain protection, but under this law. they will lose it. 

resulting m  mere confusion.
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♦ Since the Criminal Division has only one 

environmencai prosecutor on staff and the Division's caseload 

priorities preclude reassignment of his duties tc other 

prosecutors, if the environmental prosecutor is conflicted out of 

a case due to his review of privileged information, then it will 

be necessary to retain outside counsel to conduct the in camera 

review so that the state prosecutor can handle the prosecution. 

Outside counsel will be required on approximately 20 occasions, 

at 25 hours each to conduct the ir. camera reviews, at a rate of 

515C per hour. Total outside counsel costs cf $75,000 will be 

required each year.

The audit privilege ar.d immunity may jeopardize 

federal approval of various state-run programs, such as the 

Underground Injection Control program under the Alaska Oil and 

Gas Conservation Commission; and the Drinking Water. Solid Waste, 

and Air Quality programs in the Department of Environmental 

Conservation. The state programs must be at least as stringent 

and effective as the federal programs. We would expect increased 

attorney time to answer legal questions regarding the impact of 

the bill or. the delegated programs. It is also possible that the 

federal agencies nay initiate efforts to withdraw approval of 

the state programs, necessitating attorney time for negotiations 

and possibly litigation, and possibly removing environmental



S T A T E  O F  A L A S K A  B I L L  N O .  H C S C S S B  1 9 9 ( R E S )

1 9 9 6  L E G I S L A T I V E  S E S S I O N

reaulatorv authority from state oificiais in A.aska to federal 

officials in Seattle and Washington, D.C.

* The creation of a sweeping state evidentiary 

privilege that has no counterpart ir. federal law will require 

attorneys tc consider whether a federal remedy is available and 

preferable to a state remedy; and will result in ccr.fusion, 

arguments, and litigation ever how to treat evidence that is 

privileged under state law but not tedera- -aw.

Because the grants of privilege and immunity provided 

by tLv: bill are so bread there will be significant increased cos 

to the State in terms of litigation, investigation, cleanup and 

remediation costs, lost oil and gas revenues, and lost federal 

funds in respect to noncompliance with environmental 

requirements, as shown ir* the summary below.



H C S C S S B  1 9 9  ( R E S )  C O S T  S U M M A R Y

Negotiating and reviewing permits, contracts, lcastajmdjr.ciailaliflns 

Personnel: 3 attorneys, 1.5 clerical support
Aggregate attorney rate (Attorney IV/Attomey III) from the Department o f 
Law's annualized cost rate schedule = S I26,000 per attorney position, plus 
$5,000 per attorney for travel, and $6,500 per position for new position 
equipment
Fund source: General Legal Services = 35 percent GF. 15 percent IAR, 
Environmental Law = 50 percent L/A Oil HZ

Line Items: Personal Services 326 1
Travel 15 0
Contractual 39 7
Supplies 9 3
Equipment 22.8
Total 412.9

P FT s -4 .5

Negotiating and li tie at in v. confidentiality agre ements 

Personnel 1 attorney, 0 5 clerical support
Annualized cost per above explanation “  S I26,000 plus travel and equipment 
Fund source General Legal Services = 100 percent GF

Line Items Personal Services 108 7
Travel 5 0
Contractual 13 2
Supplies 3.1
Equipment 9.8
Total 139 8

PF T s  -  1 5

Litigation and appeals ever the privilege 

Personnel 2 attorneys, 1 clerical support
Annualized cost per attorney (S I26,000) as shown in paragraph 1 above 
Fund source General Legal Services ~ 35 percent GF, 15 percent IAR. 
Environmental Law ■ 50 percent l/A Oil HZ



Line Items Persona) Services 
Travel 
Contractual 
Supplies 
Equipment 
Total

PFTs «  3 0
Criminal Division in.camcra_Lcnc^i

2174
100

2.1264
6.2

 LiLi
2.379.6

Outside counsel to avoid conflict between in camera reviews and criminal prosecution 
S75,000 per annum
Fund source Criminal Division = 100 percent GF



E n v i r o n m e n t a l  S e l f - A u d i t  L e g i s l a t i o n  

by Senator Loren Leman / Updated: M ay 3, 1996

Senate Bill 199

S e n a t e  Bill 199 is d e s i g n e d  to i n c r e a s e  c o m p l i a n c e  w i t h  e n v i r onm en t a l  l aw s  
b y  e n c o u r a g i n g  r e g u l a t e d  e n t i t i e s  t o  c o n d u c t  v o l u n t a r y  audi t s  o f  o p e r a t i o n s  and 
p r o g r a m s ,  identi fy v i o l a t i ons ,  and  t a k e  c o r r e c t i v e  ac t ion.

A s  t h e  b u d g e t s  o f  r e g u l a t o r y  a g e n c i e s  a r e  r e d u c e d  b o t h  at t h e  f e d e r a l  and stat e  
l e v e l ,  t h e  im p o r t a n c e  o f  e n c o u r a g i n g  a s y s t e m  o f  s e l f - p o l i c i n g  b e c o m e s  e v e n  m o r e  
impor tant .  S B  199 c r e a t e s  i n c e n t i v e s  f o r  v o l un t a r y  c o m p l i a n c e  b y  o f f e r i n g  l imit ed 
immuni ty  f o r  v io l a t i ons  that  a r e  d i s c o v e r e d  t h r o u g h  a s e l f - aud i t ,  p r o v i d e d  that  t h e  
n o n c o m p l i a n c e  is unintentional ,  p r o m p t l y  r e p o r t e d ,  and  p r o m p t l y  c o r r e c t e d .

In addition,  S B  199 e s t a b l i s h e s  a  q u a l i f i e d  p r i v i l e g e  f o r  t h e  r e p o r t s  g e n e r a t e d  
f r o m  v o l un t a r y  s e l f - audi t s ,  w h i c h  p r e v e n t s  t h e s e  d o c u m e n t s  f r o m  b e i n g  u s e d  a s  a 
"road m a p  to  p r o s e c u t i on"  b y  g o v e r n m e n t  o f f i c i a l s ,  o r  f r o m  b e i n g  u s e d  b y  h o s t i l e  
third par t i e s .

17  s t a t e s  h a v e  n o w  a d o p t e d  l aw s  p r o v i d i n g  f o r  s o m e  f o rm  o f  p r i v i l e g e  and/or 
im m u n i t y  to  e n c o u r a g e  e n v i r o n m e n t a l  s e l f - a u d i t i n g .  L e g i s l a t u r e s  in t w o  o t h e r  
s t a t e s ,  O h i o  and S o u t h  Caro l ina ,  h a v e  r e c e n t l y  a p p r o v e d  s e l f - au d i t  i n c e n t i v e  bills 
w h i c h  a r e  e x p e c t e d  t o  b e  s i g n e d  into l a w  b y  t h e i r  r e s p e c t i v e  g o v e r n o r s .  S e v e r a l  
o t h e r  s t a t e s  h a v e  s e e n  s imi lar  bi lls a p p r o v e d  b y  at l ea s t  o n e  h o u s e  o f  t h e  l e g i s la tur e ,  
and l e g i s l a t i on  h a s  b e e n  i n t r o d u c e d  in b o t h  h o u s e s  o f  C o n g r e s s  w h i c h  w o u l d  a p p l y  
t h e s e  p r i n c i p l e s  at t h e  f e d e r a l  l e v e l .  O n  M a y  2 1 ,  t h e  U . S .  S e n a t e  J ud i c i a ry  
C o m m i t t e e  will  h o l d  its first h e a r i n g  o n  t h e  s u b j e c t  o f  s e l f - audi t  i n c e n t i v e  laws .

A l t h o u g h  s e l f - a u d i t i n g  l e g i s l a t i on  h a s  g r o w n  e v e r  m o r e  p o p u l a r  a c r o s s  t h e  
nation,  S B  199 h a s  b e e n  c r i t i c i z e d  b y  s o m e  e n v i r o n m en t a l  l o b b y i s t s ,  trial l awy e r s ,  
and r e p r e s e n t a t i v e s  o f  t h e  K n o w l e s  Admini s t r a t i on .  S o m e  o f  t h e  a r g u m e n t s  rai s ed 
a g a ins t  S B  199 ar e  r o o t e d  in a b a s i c  m i s und e r s t an d i n g  o f  t h e  l e g i s la t ion.  But  o t h e r  
a r g u m e n t s  s t e m  f r om  a g e n u i n e  p h i l o s o p h i c a l  d i s a g r e e m e n t  on  h o w  r e g u l a t o r s  and 
t h e  r e g u l a t e d  c o m m u n i t y  o u g h t  t o  int e ract  w i t h  o n e  an o t h e r .

R e s p o n s e s  to t h e s e  o b j e c t i o n s  c an  b e  f o u n d  o n  t h e  a t t a c h e d  p a g e s .  In many  
c a s e s ,  t h e s e  o b j e c t i o n s  h a v e  b e e n  l i f t e d  v e r b a t i m  f r o m  t e s t i m o n y  g i v e n  b e f o r e  
c o m m i t t e e s  in t h e  H o u s e  and S e n a t e .



SB 199 -- Environmental Self-Audit Bill
by Senator Loren Leman

What does SB 199 do?
• H e l p s  p r o t e c t  A la ska ' s  e n v i r o n m en t  b y  e n c o u r a g i n g  c o m p a n i e s  to  c o n d u c t  v o luntary  audits o f  t h e i r  o p e r a t i o n s  

in an e f f o r t  to find &  f ix a r e a s  o f  n o n - c o m p l i a n c e  w i t h  e n v i r o nm en t a l  l aw

How does SB 199 promote self-auditing?
• S B  199 c r e a t e s  t w o  i n c e n t i v e s  to e n c o u r a g e  s e l f - audi t in g :

1 )  I m m u n i t y  -  i f  a c o m p a n y  c on du c t s  an audi t  and  d i s c o v e r s  unintentional  violat ions ,  p r o m p t l y  r e p o r t s  
t h e s e  v i o lat ions ,  and t a k e s  c o r r e c t i v e  act ion,  it will  b e  g r an t e d  immuni ty  f r o m  p ena l t i e s .

2 )  P r i v i l e g e  — a q ua l i f i e d  p r i v i l e g e  is e x t e n d e d  t o  audi t  r e p o r t s  to  e n s u r e  that c o m p a n i e s  a c t i n g  in g o o d  faith 
will not  h a v e  t h e i r  c o m p l i a n c e  audits  u s e d  a ga ins t  t h e m  in l e g a l  a c t i ons .  B y  its v e r y  nature ,  an audi t  r e p o r t  
can b e  a s e l f - in c r imina t in g  d o c u m e n t :  it d i s c o v e r s  p r o b l e m s ,  i d ent i f i e s  w h a t  p e r s o n n e l  o r  m a n a g e m e n t  
s y s t e m s  a rc  r e s p o n s i b l e  f o r  t h e  p r o b l e m ,  and r e c o m m e n d s  a c o u r s e  o f  c o r r e c t i v e  act ion.  B u s i n e s s e s  s h o u l d  
b e  e n c o u r a g e d  to  p r o d u c e  t h e s e  s e l f - cri tical  r e po r t s ,  and not  b e  p e n a l i z e d  f o r  it.

How do these incentives encourage self-auditing?
• C o m p a n i e s  will b e  e n c o u r a g e d  to i nv e s t  t ime  and m o n e y  in s e l f - audi t ing ,  k n o w i n g  that t h e y  will not b e  p e n a l i z e d  

f o r  unintentional  v i o l a t i ons  that arc d i s c o v e r e d  and c o r r e c t e d ,  and k n o w i n g  that t h e  s e l f - cri t i cal  audit  r e p o r t  
will not b e  u s e d  to p un i s h  t h em .

Have other states enacted self-audit incentive legislation?
• Y e s .  17 s t a t e s  h a v e  s e l f - aud i t  s ta tut e s  that g rant  p r i v i l e g e  and/or immuni ty  as inc ent i v e s .  'Hie  l e g i s l a t u r e s  o f  t w o  

o t h e r  s tat e s .  O h i o  and S o u t h  Carol ina ,  h a v e  a p p r o v e d  s e l f - au d i t  i n c e n t i v e  bills w h i c h  arc  e x p e c t e d  to b e  s i g n e d  
into l aw  shor t ly.  L e g i s l a t u r e s  in virtually all o t h e r  s t a t e s  h a v e  s imilar  m e a s u r e s  u nd e r  c ons id e ra t i on .



Will ’’bad actors” be able to use this bill to avoid punishment?
• N o .  T h e  bill p r o v i d e s  s a f e g u a r d s  to p r e v e n t  a b u s e s .  N o  immuni ty  is a l l o w e d  w h e n :

1) V i o la t i on is k n o w i n g l y  c o m m i t t e d .

2 )  Vi o l a t i on c a u s e s  subs tantial  o f f - s i t c  h a rm  o r  on- s i t e  injury.

3 )  Vi o la t i on is d i s c o v e r e d  t h r o u g h  m e a n s  o t h e r  than a v o luntary  s e l f - audi t .

4 )  V i o l a t i on  is not r e p o r t e d  p r o m p t l y  a f t e r  d i s c o v e r y .

5)  Vi o l a t i on is not  c o r r e c t e d  wi th in a r e a s o n a b l e  t ime .

6 )  P e r s on  o r  entity s e e k i n g  immui . i ty h a s  a h i s t ory o f  r e p e a t e d  v i o l a t i ons  that w e r e  not  c o r r e c t e d .

Will the self-audit privilege allow bad actors to shield information?
• N o .  T h e  p r i v i l e g e  d o c s  not  a p p l y  to any informat ion a l r e ady  r e q u i r e d  to  b e  mainta in ed  o r  r e p o r t e d  to a 

r e g u l a t o r y  a g e n c y  as  part  o f  a l aw ,  r e gu l a t i on ,  p e rmi t ,  contrac t ,  o r  l e a s e  a g r e e m e n t .

• P r i v i l e g e  c anno t  b e  c l a i m e d  f o r  inf ormat i on that is a l r e ady  ma in ta in e d  o r  d e v e l o p e d  a? part  o f  ordinary 
b u s i n e s s  p rac t i c e .

• P r i v i l e g e  c anno t  b e  c l a i m e d  f o r  informat ion that a r e g u l a t o r y  a g e n c y  o b t a in s  t h r o u g h  its o w n  s am p l in g ,  
mon i t o r in g  o r  o b s e r v a t i o n .

• P r i v i l e g e  c an b e  o v e r c o m e  i f  a j u d g e  d e t e r m i n e s  that it is a s s e r t e d  f o r  a f raudu l en t  p u r p o s e ,  o r  that d i e
audit w a s  p r e p a r e d  f o r  t h e  p u r p o s e  o f  a v o i d in g  d i s c l o s u r e  o f  in f o rmat i on n e e d e d  f or  an o n g o i n g  o r
imminent  inv e s t i ga t ion.
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MEMORANDUM
SUM of Mijks. u*p».<n*m of Tnrn̂ ortwtttfii 4 H M e  r*aiu»

To: Sam Kito III, P.E.
Legislative Liaison

Froni. Christine E. Klein
Environmental Marfayer

Date: May 3. 199fl

Telephone: 200-2404

Subject: Senate Bi* 199, Airport
Fiscal Note Information

Due to short notice and immediate need for information to prepare a fiscal note on SB  199 costs, I 
am sending this directly to you. SB  199 allows environmental audit* to be ’pnvlleged documents’ 
inacccsciWo to landowners, regulators, end othem This provides protection from regulators and 
landowners sucn as airports' who may wish to use the documents to require responsible party 
cleanup or enforcement Potentially hundreds ol tenants statewide could use this privilege and 
refuse landowner access to environmental information. Airports as mdustnal faculties need access 
to tenant audits because as landowner the airport is—and has been held labte for environmental 
non-compliance and associated cost* often due to tenant activites

SB  193 Costs: Without contractual or landowner protection, the costs aa well as liabilities of S0 199 
to airports will be substantial. Below are recent cases of costs Incuned at Anchorage International 
Airport (ANC) alone, due to a lack of tenant information or access to environmental report*. The 
costs are contractual and do not include state employee time or resources

Over $470,047. and extensive tmo was cpont dunng 1993 ar.d “94 cleaning up a site that a tenant 
refused to provide InformaLon on, and then abandoned et ANC. Emorgoncy acton was required  
due to potential enforcement actions of 323,000 or moie per day. Had test results, materiel 
inventories, or environmental assessment documents been provided, up to #400,000. of U* cost 
couia nave been saved in site deanup and waste disposal. The site materials had to be treated as 
hoiardous waste site under tne Federal Resource Conservation and Recovery Act (RCRA) flue to 
lack of records. This was a standard size lot with common aviation activities Two state airport 
environmental employees were kept busy full time te r  over thrco months on this project

ANC has spent ovor $1,000,000. in removal and cleanup of approximately 200 small underground 
storage tanks around Lake Hood in 1992 and 93. Had fuel releases be m prevented by tenant 
o p e ra to rs  or releases reported, this money time, and resources could tw o  Deen saved. The limited 
information that was ovoiloblo for this particular project, reduced the total cost substantially.
However, at the same time there are many other removing tanks suspected on the airport wrfiich 
tenant owners havo not yet prov ded Information on regarding thc-r perm tting. registration, 
monitoring, and assessment data

Mark Air Is another tenant case where past activ t es have resulted in contam.nation being left at 
many airports statcwido. Cleanup estimates are yot unknown due lo the lack of available ard past 
records.

Recommendation: SB  199 should be changed tc allow landowners' **coess to tenant
environmental documents through pub4c loase agreements cr contracts already in piece

is  ww #M Mh p i4> tytefrw o«x
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S 3  1 9 9  —  R e s p o n s e s  t o  C o m m o n  A r g u m e n t s

A r g u m e n t :  " T h e  p r i v i l e g e  [in S B  199]. . .  c r e a t e s  a s e c r e t .  It w i t h h o l d s
in f o rma t i on  f r o m  t h e  p u b l i c  and f r o m  t h e  r e g u l a t o r y  a g e n c y .  A n d  it h a s  t h e  r eal  
p o t en t i a l  to  i n c r e a s e  p u b l i c  s u s p i c i on  a b o u t  t h e  a c t i v i t i e s  and mo t i va t i ons  o f  t h e  
c o m p a n y .  W e  b e l i e v e  that  this w o u l d  ac tual ly d e c r e a s e  c o o p e r a t i on ."  [ t e s t i m o n y  

f r o m  t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  ( D E C ) ,  J a n u a r y  3 1 , 1 9 9 6 . )

R e s p o n s e :  T h e r e  is n o t h in g  u n p r e c e d e n t e d  a b o u t  "secre ts",  at l east  w h e n  a 
p u b l i c  i nt e r e s t  is s e r v e d  b y  maintaining  conf ident ial i ty.  F o r  e x a m p l e ,  A l a s k a  h a s  a 
s ta tut e  ( A S  18 .23 .030)  w h i c h  e s t a b l i s h e s  a p r i v i l e g e  f o r  t h e  p r o c e e d i n g s  and r e c o r d s  
o f  p h y s i c i a n  p e e r  r e v i e w  p an e l s .  T h e s e  a r e  k e p t  "s e cr e t" und e r  t h e  rationale  that it 
s e r v e s  a p u b l i c  h e a l t h  int e r e s t .  T h e  p e e r  r e v i e w  p a n e l s  e n c o u r a g e  an h o n e s t  
d i a l o g u e  a m o n g  p h y s i c i an s  a b o u t  t h e i r  p e r f o r m a n c e  and t h e  e f f e c t i v e n e s s  o f  c e r tain 
p a t i e n t  t r e a t m e n t s .  S u c h  f rank d i s c u s s i on s  a r e  v a l u a b l e  in h e l p i n g  t h e  m e d i c a l  
p r o f e s s i o n  i m p r o v e  p a t i e n t  t r e a tmen t .  B u t  t h e  h o n e s t y  and f r ankn e s s  o f  t h e s e  
p r o c e e d i n g s  w o u l d  b e  j e o p a r d i z e d  i f  t h e  p h y s i c i a n s  i n v o l v e d  b e l i e v e d  that t h e i r  
c o m m e n t s  and  f inding s  c o u l d  b e  s u b j e c t  t o  d i s c o v e r y  in a m e d i c a l  ma l p ra c t i c e  suit. 
C o n s e q u e n t l y ,  A l a s k a  and virtually e v e r y  o t h e r  s t a t e  in t h e  country h a v e  p a s s e d  l aws  
e s t a b l i s h i n g  p r i v i l e g e  f o r  t h e s e  p e e r  r e v i e w  g r o u p s .

T h e r e  a r e  o t h e r  e x a m p l e s  w h i c h  c l e a r l y  r e c o g n i z e  that  c on f id en t i a l i t y  is 
s o m e t i m e s  n e c e s s a r y  to  a d v a n c e  a p u b l i c  int e r e s t .  O n  M a r c h  29,  t h e  K n o w l e s  
A dmin i s t r a t i on  i s s u e d  a p r e s s  r e l e a s e  a n n o u n c i n g  that t h e  s tat e  and Ma r a t h o n  Oil  
C o m p a n y  h a d  r e a c h e d  an o u t - o f - c o u r t  s e t t l e m e n t  f o r  $ 5  million,  p e r t a in in g  to 
d i s p u t e d  a m o u n t s  ow e r *  b y  M a r a t h o n  u n d e r  t h e  N e t  I n c o m e  T a x  A c t  f r om  1988 to 
1990.  T h e  p r e s s  r e l e a s e  s t a t e s  that " B o t h  s i d e s  a r e  b o u n d  b y  a  c o n f i d e n t i a l i t y  
a g r e e m e n t  t h a t  p r e c l u d e s  f u r t h e r  d i s c u s s i o n  o f  t h e  i s s u e s  w i t h  t h i r d  p a r t i e s . ' '  
[ e m p h a s i s  a d d e d ]  T h i s  s u g g e s t s  that t h e  K n o w l e s  Admini s t r a t i on  is k e e p i n g  
" s e c r e t s "  f r o m  t h e  p u b l i c .  W e  p r e s u m e  t hat ,  i f  a s k e d  to d e f e n d  thi i ,  t h e  
A dmin i s t r a t i on  w o u l d  a r g u e  that t h e  p u b l i c  i n t e r e s t  in s e c u r in g  $ 5  million f o r  t h e  
s tat e  t r e a s u ry  jus t i f i e s  t h e  conf ident ial i ty p ro v i s i on .

T h e r e  a r e  o t h e r  p r i v i l e g e s  in c u r r e n t  l aw ,  s u c h  as  a t t om ey - c l i e n l  p r i v i l e g e  
and t h e  w o r k  p r o d u c t  d o c t r i n e ,  w h i c h  r e c o g n i z e  t h e r e  a r e  c i r c um s t a n c e s  in w h i c h  
c onf id en t i a l i ty  s e r v e s  a l e g i t ima t e  p u b l i c  int er e st .  T h e  p r e m i s e  o f  S B  199 is that t h e  
p u b l i c ' s  i n t e r e s t  is s e r v e d  b y  i nc r e a s in g  c o m p l i a n c e  w i t h  e n v i r onm en t a l  laws.  T h e  
s e l f - audi t  p r i v i l e g e  p r o v i d e s  an i nc en t i v e  to c o n d u c t  c o m p l i a n c e  audits,  b y  r e m o v i n g  
t h e  f e a r  that  t h e  audit  r e p o r t  will b e  u s e d  as  a "road m a p  to p ro s e cut i on".

A r g u m e n t :  " T h e  r e a l  b e n e f i c i a r i e s  [ o f  S B  199] will b e  t h e  m i d n i g h t  
d u m p e r s ;  t h e  f l y - b y -n i g h t  o p e r a t o r s  w h o  p r e y  on o n e  c o m m un i t y  a f t e r  ano th e r ;  t h e  
c o m p a n i e s  that  e n g a g e  in f raud  and s u b m i t  f a l s e  r e p o r t s  to t h e  g o v e r n m e n t ;  t h e
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c o m p a n i e s  that  k n o w  t h e y  h a v e  v io lat ions  and  don't c o r r e c t  t h em. . ."  [ t e s t i m o n y  o f  
t h e  D e p a r t m e n t  o f  L a w ,  H o u s e  R e s o u r c e s  C o m m i t t e e ,  A p r i l  2 4 ,  1 9 9 6 ]

R e s p o n s e :  A s i d e  f r o m  t h e  ut t e r  l ack  o f  nu a n c e ,  this dark  r h e t o r i c  b e t r a y s  a 
f u n d a m e n t a l  m i s und e r s t an d i n g  o f  t h e  intent and  s u b s t a n c e  o f  s e l f - a u d i t  i n c e n t i v e  
l e g i s l a t i on .  S B  199 is s imilar to  s e l f - audi t  l a w s  a l r e ady  o n  t h e  b o o k s  in 17  o t h e r  
s t a t e s ,  and  t h e r e  h a v e  not  b e e n  h o r ro r  s t o r i e s  a b o u t  "b ad  ac tors" a t t e m p t i n g  to  u s e  
t h e s e  b i l l s  as  s o m e  kind o f  "shield" a ga ins t  p r o s e c u t i on .

• N e w  H a m p s h i r e  h a s  a l a w  similar to t h e  A l a s k a n  bill,  and G o v e r n o r  S t e p h e n  
M e r r i l l  h a s  i n f o rm e d  t h e  E P A  that h i s  adminis t ra t i on is v e r y  p l e a s e d  w i t h  t h e i r  
s t a t u t e .  A s  t h e  f o r m e r  A t t o r n e y  G e n e r a l  o f  N e w  H a m p s h i r e ,  G o v .  M e r r i l l  is 
w e l l  a w a r e  o f  t h e  im p o r t a n c e  o f  p r o s e c u t i n g  "bad  actors".  T h e  G o v e r n o r  flatly 
r e j e c t s  t h e  a r g u m e n t  that p r i v i l e g e  l aw s  u n d e r m in e  e f f o r t s  to p u n i s h  b a d  actors .

• T h e  H o u s e  and  S e n a t e  R e s o u r c e s  C o m m i t t e e  b o t h  h e a r d  t e s t i m o n y  f r o m  J o h n  
R i l e y ,  D i r e c t o r  o f  L i t i g  t ion f o r  t h e  T e x a s  Na tu ra l  R e s o u r c e s  C o n s e r v a t i o n  
C o m m i s s i o n  ( T N R C C ) .  M r .  R i l e y  t e s t i f i e d  that  h i s  d e p a r t m e n t  h a s  b e e n  v e r y  
p l e a s e d  w i t h  t h e  e f f e c t s  o f  T e x a s '  s e l f - a u d i t  l aw ,  n o t i n g  that  c o m p a n i e s  h a v e  
d i s c o v e r e d  and  c o r r e c t e d  v i o l a t i ons  t h r o u g h  s e l f - aud i t s  that  w o u l d  no t  h a v e  b e e n  
d e t e c t e d  u s in g  normal  a g e n c y  insp e c t i on  p r o c e d u r e s .

• T h e  D i r e c t o r  o f  M i c h i g a n ’s D e p a r t m e n t  o f  E n v i r o n m e n t a l  Qua l i t y ,  R i c h a r d  
H a r d i n g ,  is l o o k i n g  f o r w a r d  to i m p l e m e n t i n g  M i c h i g a n ’s n e w l y - p a s s e d  s e l f - audi t  
l aw .  I n  a l e t t e r  to t h e  E P A ,  H a r d i n g  s t a t e d  " W e  ant i c i p a t e  o u r  e n f o r c e m e n t  
c a p a b i l i t y  will  i n c r e a s e  a s  w e  a r e  a b l e  t o  f o c u s  s t a f f  r e s o u r c e s  a w a y  f r om  f i rms 
that  a r e  a t t em p t i n g  to voluntar i ly c o m p l y  and  d i r e c t  t h e m  to  t h e  * bad actors' that 
n e e d  to  f e e l  t h e  full f o r c e  o f  t h e  law."

S B  199 d o e s  a o i  " r e p l a c e "  e x i s t i n g  t o o l s  u s e d  b y  r e g u l a t o r y  a g e n c i e s  to 
p r o m o t e  c o m p l i a n c e ,  e . g . ,  i n s p e c t i o n s ,  r e p o r t i n g  r e q u i r e m e n t s ,  m o n i t o r i n g ,  
m a i n t e n a n c e  o f  r e c o r d s ,  e t c .  B u t  is d o c s  e n c o u r a g e  c o m p a n i e s  to e n g a g e  in "s e l f ­
p o l i c in g" ,  in r e c o g n i t i o n  o f  t h e  fact  that  a g e n c i e s  will  n e v e r  b e  a b l e  t o  a d e q u a t e l y  
m on i t o r  m o r e  t han a tiny p e r c e n t  o f  r e g u l a t e d  ent i t i e s  u n d e r  t h e i r  jurisdic t ion.

F u r t h e r m o r e ,  t h e  p r i v i l e g e  and immuni ty  p r o v i s i o n s  in S B  199  a r e  t i g h t ly 
d r a w n  s o  that " b ad  actors" wi l l  not g e t  any b r e a k s .  F o r  e x a m *  t h e  s e l f - audi t  
p r i v i l e g e  c a n n o t  b e  u s e d  to p r o t e c t  i n f o rma t i on  that  is a l r e a dy  r e q u i r e d  to b e  
c o l l e c t e d ,  mainta in ed ,  d e v e l o p e d ,  o r  r e p o r t e d  u n d e r  an e n v i r o n m en t a l  l aw ,  o r  that is 
r e q u i r e d  as  par t  o f  a l i c e n s e  o r  c ont rac t  a g r e e m e n t  w i t h  t h e  s tat e .  P r i v i l e g e  d o e s  
no t  a p p l y  to  i n f o rma t i on  that  is d e v e l o p e d  in t h e  c o u r s e  o f  n o r m a l  b u s i n e s s  
a c t i v i t i e s ,  and it doesn't  a p p l y  to informat ion that an a g e n c y  o b ta in s  t h r o u g h  its o w n  
o b s e r v a t i o n ,  s a m p l in g ,  or  moni to r in g .  P r i v i l e g e  c an  b e  o v e r c o m e  i f  a j u d g e  rul e s
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that  it h a s  b e e n  a s s e r t e d  f o r  a f r audul ent  p u r p o s e ,  o r  i f  an audi t  r e v e a l s  e v i d e n c e  o f  
n o n c o m p l i a n c e  that w a s  not  p r o m p t l y  c o r r e c t e d .

L i k e w i s e ,  n u m e r o u s  c ondi t i ons  mu s t  b e  m e t  in o r d e r  to  q ua l i f y  f or  immuni ty :

• t h e  v i o l a t i on  m u s t  h a v e  b e e n  d e t e c t e d  t h r o u g h  a v o l unta ry  e n v i r o nm en t a l  audit.

• t h e  r e g u l a t e d  ent i ty  m u s t  h a v e  p r o v i d e d  a d v a n c e  n o t i c e  o f  intent to  p e r f o r m  t h e  
audit  in o r d e r  to  q ua l i f y  f o r  immuni ty  f o r  any v io l a t i ons  that a r e  d i s c o v e r e d .

• u p o n  d i s c o v e r y ,  t h e  v io l a t i on mu s t  b e  p r o m p t l y  d i s c l o s e d  v i a  c e r t i f i e d  mail,  and 
t h e  n o n - c o m p l i a n c e  m u s t  b e  c o r r e c t e d  wi thin a r e a s o n a b l e  t ime .

• t h e  v i o l a t i o n s  d i s c l o s e d  m u s t  no t  h a v e  r e s u l t e d  in s u b s t an t i a l  o f f - s i t e  
e n v i r o n m en t a l  h a r m  o r  substantial  injury to p e r s o n s  on- s i t e .

• d i s c l o s e d  v i o l a t i ons  m u s t  not  h a v e  b e e n  i n d e p e n d e n t l y  d e t e c t e d  o r  a l r e ady  t h e  
s u b j e c t  o f  an i n v e s t i g a t i on  b e f o r e  t h e  v o l unta ry  d i s c l o s u r e  w a s  r e c e i v e d .

• t h e  p e r s o n  m a k i n g  t h e  d i s c l o s u r e  m u s t  n o t  h a v e  k n o w i n g l y  c o m m i t t e d  t h e  
v i o l a t i ons ,  and m u s t  not  h a v e  a h i s t ory o f  r e p e a t e d  v io lat ions .

• t h e  r e g u l a t e d  ent i t y  m u s t  r e l e a s e  ( u p o n  r e q u e s t )  to t h e  a p p r o p r i a t e  r e g u l a t o r y  
a g e n c y  t h e  p o r t i on  o f  t h e  audi t  r e p o r t  d e a l i n g  w i t h  c o m p l i a n c e  p l ans  and/or 
c o r r e c t i v e  a c t ion,  and mu s t  w o r k  w i t h  t h e  a g e n c y  to a d d r e s s  t h e s e  i s sue s .

A r g u m e n t :  " H o w  t h e  audits a r e  d o n e ,  w h o  m a y  c o n d u c t  t h e m ,  and t h e  s c o p e  
o f  t h e  audi t  r e p o r t  r em a in s  p r o b l ema t i c . . .  T h e  p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  a l l ows  
t h e  audi t  to b e  d o n e  b y  an e m p l o y e e ,  e v e n  i f  t hat  e m p l o y e e  h a s  n o  ability to  carry 
ou t  t h e  audi t  r e c o m m e n d a t i o n s .  T h e  audit m u s t  b e  d o n e  b y  s o m e o n e  w h o  not only 
k n o w s  w h a t  t h e y  a r e  d o i n g ,  h o w  t h e  facility d o c s  o r  s h o u l d  o p e r a t e ,  and w h a t  t h e  
ru l e s  a r e ,  b u t  a l s o  b y  s o m e o n e  w h o  c an ,  o r  w h o  is w o r k i n g  u n d e r  t h e  s p e c i f i c  
d i r e c t i on o f  t h e  p e r s o n  w h o  can,  c o m m i t  t h e  c o m p a n y  to  w h a t e v e r  c o r r e c t i v e  act ion 
m a y  b e  n e c e s s a r y . "  ( s t a t e m e n t  f r o m  D E C ,  0 3 - 0 8 - 9 6 J

R e s p o n s e :  B e c a u s e  o f  t h e  v a ry in g  t y p e s  o f  b u s i n e s s e s  c o v e r e d  b y  S B  199, it 
is p o s s i b l e  that s e l f - a u d i t s  o f  sm a l l e r  b u s i n e s s e s  m i g h t  b e  p e r f o r m e d  b y  t h e  o w n e r  
o r  o p e r a t o r .  O n  t h e  o t h e r  hand ,  it is l ike ly that a l a r g e r  b u s i n e s s  will  d e l e g a t e  an 
e m p l o y e e  o r  c o n t r a c t o r  to p e r f o r m  t h e  task.  T h e  p r o c e d u r e s  wil l  v a r y  d e p e n d i n g  
on  t h e  s i z e ,  c o m p l e x i t y ,  and t y p e  o f  o p e r a t i on .  A c c o r d i n g l y ,  S B  199 p r o v i d e s  f o r  
f l e x i b i l i ty  in this a r e a .

T h e  c o n c e r n  that t h e  audit  s h o u l d  b e  p e r f o r m e d  b y  s o m e o n e  w h o  ’k n o w s  
w h a t  t h e y  arc  d o in g"  is v e r y  cu r i ou s .  B u s i n e s s e s  a r e  a l r e ady  r e q u i r e d  to file t ax e s .
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p e r m i t  r e p o r t s ,  an d  o t h e r  c o m p l i c a t e d  p a p e r w o r k  w i t h  g o v e r n m e n t  r e g u l a t o r s .  
T h e r e  is n o  r e q u i r e m e n t  that t h e s e  t a sks  b e  p e r f o r m e d  b y  s o m e o n e  " c omp e t e n t" ,  b u t  
b u s i n e s s e s  ordinari ly m a k e  su r e  t h e s e  tasks  arc  p e r f o r m e d  b y  q ua l i f i e d  p e r s o n n e l ,  
jus t  s o  t h e  j o b  isn't m e s s e d  up .

T h e  s a m e  d y n a m i c  w o r k s  w i t h  S B  199.  F o r  a b u s i n e s s  t o  e n s u r e  that  il 
b e n e f i t s  f r o m  t h e  immuni ty  and t h e  p r i v i l e g e  p r o v i s i on s  in S B  199, a p r o c e s s  mu s t  
b e  f o l l o w e d :  a d v a n c e  no t i c e  o f  t h e  audit ,  a c c u r a t e  i d ent i f i ca t i on o f  p r o b l e m s ,  
p r o m p t  d i s c l o s u r e  o f  n o n c o m p l i a n c e  v i a  c e r t i f i e d  mail ,  c o o p e r a t i o n  w i t h  r e g u l a t o r s  
to c o r r e c t  any p r o b l e m s ,  e t c .  It is i n c o n c e i v a b l e  that a b u s i n e s s  w o u l d  a s s i g n  s u c h  a 
task to,  say ,  a p a r t - t im e  intern. S u c h  p o o r  m a n a g e m e n t  w o u l d  p l a c e  in j e o p a r d y  any 
b e n e f i t s  that w o u l d  h a v e  o t h e r w i s e  b e e n  a v a i l a b l e  un d e r  t h e  bill.

T h e r e  arc  t e x t b o o k s  and a s i z a b l e  amoun t  o f  l i t erature  that d e s c r i b e  t h e  s e l f -  
a ud i t in g  p r o c e s s  f o r  b u s i n e s s e s .  T h i s  is not  an u n t e s t e d  o r  i l l - d e f in e d  c o n c e p t .  
N e v e r t h e l e s s ,  S B  199  p r o v i d e s  g u i d a n c e  o n  w h a t  t y p e s  o f  d o c u m e n t s  w o u l d  
ordinarily b e  i n c l u d e d  in an audit r e por t ,  including :  a d e s c r i p t i on  o f  t h e  s c o p e  o f  t h e  
r e p o r t ,  i n f o rma t i on  g a i n e d  f r om  t h e  audit ,  f inding s ,  c on c l u s i on s ,  r e c o m m e n d a t i o n s ,  
e x h i b i t s ,  and  a p p e n d i c e s .  S u p p o r t i n g  in f o rma t i on  m i g h t  inc lud e  i n t e r v i e w s  w i t h  
c u r r e n t  o r  f o r m e r  e m p l o y e e s ,  f i e l d  n o t e s  and r e c o r d s  o f  o b s e r v a t i o n s ,  l a b o r a t o r y  
ana l y s e s ,  l e g a l  an a l y s e s ,  p h o t o g r a p h s ,  and c o m p u t e r - g e n e  rat ed informat ion.  O n c e  
a g a i n ,  t h e  s p e c i f i c  c o m p o n e n t s  o f  t h e  audi t  r e p o r t  wi l l  v a r y  f r o m  b u s i n e s s  to 
b u s i n e s s ,  d e p e n d i n g  o n  t h e  s i z e  and natur e  o f  t h e  o p e r a t i on s .

A r g u m e n t :  "...in A l a s k a  as in m o s t  s u t e s ,  f c d - r a l  e n v i r on m en t a l  l a w s  a r e
i m p l e m e n t e d  l a r g e l y  t h r o u g h  f e d e r a l l y - a p p r o v e d  s u t e  p r o g r a m s .  B y  i m pa i r in g  a 
state's ab i l i ty to e n f o r c e  its o w n  p r o g r a m s ,  this l e g i s l a t i on w o u l d  h a v e  t h e  e f f e c t  o f  
im p a i r in g  t h e  e n f o r c e m e n t  o f  f e d e r a l  law." ( l e t t e r  t o  R e p .  J o e  G r e e n  f r o m  U . S .  
A t t o r n e y  R o b e r t  B u n d y .  A p r i l  1 9 .  1 9 9 6 J

R e s p o n s e :  C l e a r l y ,  t h e  a s s e r t i on that S B  199 w o u l d  "impair a s u t e ' s  abil ity 
to e n f o r c e  its o w n  p r o g r am s"  is s u b j e c t i v e .  M a n y  r e g u l a t e d  ent i t i e s  not cu r r en t ly  tn 
c o m p l i a n c e  wi l l  n e v e r  b e  d e t e c t e d  u s i n g  tradit ional  e n f o r c e m e n t  m e c h a n i s m s .  
T h e r e  will  n e v e r  b e  e n o u g h  r e g u l a t o r s  o r  i ns p e c t i ons  to  a c c o m p l i s h  t h e  j o b .

W h a i  is n e e d e d  is a s u p p l e m e n t a l  m e c h a n i s m  to e n c o u r a g e  s e l f - p o l i c i n g .  A l l  
t h e  t radi t ional  e n f o r c e m e n t  m c c h a n i s m s - w i t h  t h e i r  l imi t ed  r c a c h - w t l l  r em a i n  
in u c t .  T h i s  bill  c r e a t e s  t h e  i n c e n t i v e  f or  v o l u n u r y  c o m p l i a n c e ,  p r o v i d i n g  g o o d  
a c t o r s  an o p p o r t u n i t y  to s c r u t i n i z e  o p e r a t i o n s  w i t h o u t  f e a r  o f  n e g a t i v e  
r e p e r c u s s i o n s .  T h i s  d o c s  not  “ impair" b u t  r a t h e r  e n h a n c e s  a s u t e ' s  a b i l i ty to  
a c c o m p l i s h  t h e  r e a l  p u r p o s e  o f  its p r o g r a m s ,  w h i c h  is t o  p r o t e c t  t h e  p u b l i c  b y  
s e c u r i n g  t h e  h i g h e s t  p o s s i b l e  r a t e  o f  c o m p l i a n c e  w i t h  t h e  l aw.  W c  mus t  m e a s u r e  t h e  
s u c c e s s  o f  e n v i r o n m e n t a l  p r o g r a m s  n o t  b y  t h e  n u m b e r  o f  l awsui t s  o r  f ine s  h a n d e d

5
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out ,  b u t  r a t h e r  b y  t h e  p e r c e n t a g e  o f  r e g u l a t e d  en t i t i e s  that a r e  c o m p l y i n g  w i t h  t h e  
law.

A r g u m e n t :  " A v a i l a b l e  i n f o rm a t i on  i nd i c a t e s  t hat ,  as  a m a t t e r  o f  g o o d  
b u s i n e s s  p r a c t i c e ,  an i n c r e a s in g  n u m b e r  o f  f i rms  a r e  p e r f o r m i n g  audi ts  w i t h o u t  any 
audi t  p r i v i l e g e .  S u r v e y s  a l s o  i nd i ca t e  t hat  s t r o n g  e n v i r o n m en t a l  e n f o r c e m e n t  h a s  
s e r v e d  as  a maj o r  i n c e n t i v e  f o r  c o m p a n i e s  to s e l f - au d i t ,  as  w e l l  a s  to c o m p l y  wi t h  
t h e  law." f  l e t t e r  10  R e p .  G r e e n  f r o m  U . S .  A t t o r n e y  R o b e r t  B u n d y ,  A p r i l  1 9 ,  I 9 9 6 J

R e s p o n s e :  C e r t a in l y  m a n y  c o m p a n i e s  a r e  a l r e a d y  p e r f o r m i n g  audits .  B u t  
a v a i l a b l e  e v i d e n c e  indi cat e s  that m o r e  c o m p a n i e s  wil l  c o n d u c t  audits  if p r i v i l e g e  and 
immuni ty  i n c en t i v e s  a r e  e n a c t e d  into l aw .  M a n y  o f  t h e  A l a s k a  c o m p a n i e s  and trade  
g r o u p s  s u p p o r t i n g  S B  199 c u r r e n t l y  p e r f o r m  s e l f - a u d i t s ,  b u t  t h e y  r e c o g n i z e  t h e  
b e n e f i t s  S B  199 will p r o v i d e  in e n c o u r a g i n g  o t h e r  c o m p a n i e s .

L a s t  yc;:.’ Pr i c e  W a t e r h o u s e  c o n d u c t e d  a M i r v e y  o f  3 69  c o m p a n i e s  na t i onwid e ,  
r e p r e s e n t i n g  14 d i f f e r e n t  m a n u f a c t u r i n g  and  s e r v i c e  s e c t o r s  o f  t h e  e c o n o m y ,  to 
g a t h e r  i n f o rmat i on on  s e l f - a ud i t i n g  p r a c t i c e s .

7 5  p e r c e n t  o f  c o m p a n i e s  n o w  p e r f o r m  s o m e  f o r m  o f  s e l f - au d i t i n g ,  b u t  t w o -  
thirds o f  t h o s e  c o m p a n i e s  s t a t e d  t h e y  w o u l d  e x p a n d  s u c h  p r o g r a m s  if p e na l t i e s  w e r e  
e l i m i n a t e d  f o r  p r o b l e m s  that  t h e  c o m p a n i e s  t h e m s e l v e s  i d e nt i f i e d ,  r e p o r t e d ,  and 
c o r r e c t e d .  In addition,  20  p e r c e n t  o f  t h e  c o m p a n i e s  that d o  no t  p e r f o r m  audits s tat ed 
that t h e y  f e a r e d  t h e  audit  in f o rmat i on c o u l d  s o m e h o w  b e  u s e d  a ga ins t  t h e  c o m p a n y .

T h i s  f e a r  is un f o r tuna t e l y  v a l i d a t e d  b y  t h e  e x p e r i e n c e s  o f  c o m p i n i e a  that ar e  
p e r f o r m i n g  audits :  2 5  p e r c e n t  r e p o r t e d  that  o u t s i d e  third p a n i c s  h a d  a t t e m p t e d  to 
o b t a in  t h e i r  audit  data,  and 15 p e r c e n t  r e p o r t e d  that t h e s e  a t t em p t s  w e r e  s u c c e s s f u l .  
A n  add i t i ona l  12 p e r c e n t  sa id that  d i s c l o s e d  a ud i t  r e p o r t s  h a d  b e e n  u s e d  f o r  
e n f o r c e  s e n t  p u r p o s e s  a ga ins t  t h e m .

G e a r l y ,  m any  c o m p a n i e s  q u e s t i o n  w h y  t h e y  s h o u l d  g o  a b o v e  and b e y o n d  
w h a t  t h e  l a w  r e q u i r e s  b y  c o n d u c t i n g  e x p e n s i v e  s e l f - a u d i t s ,  on l y  to  d i s c o v e r  
p r o b l e m s  that will  l e ad  to p e n a l t i e s  and o t h e r  p u n i t i v e  a c t i ons .  T h e s e  p e r c e p t i o n s  
c on s t i t u t e  a reality e f f e c t i v e l y  a d d r e s s e d  b y  3 B  199.  Cri t i c s  r e f u s e  to a c k n o w l e d g e  
that this p r o b l e m  e x i s t s .

A r g u m e n t :  " T h e  a t i r . n c / - c l i e n t  p r i v i l e g e  and w o r k  p r o d u c t  d o c t r i n e
a l r e a d y  p r o t e c t  f r o m  d i s c l o s u r e  c e r t a in  ma t e r i a l s  that  b e a r  u p o n  lit i gat ion,  and 
c o u r t s  and  l e g i s l a t u r e s  c ons i s t e nt ly  h a v e  r e j e c t e d  e f f o r t s  to e x t e n d  t h o s e  p r o t e c t i on s  
b e y o n d  t h e i r  * c l l - c s i a o l i s h c d  b o u n d a r i e s .  T h e r e  is n o  d e m o n s t r a t e d  n e e d  f or  a n e w  
and m u c h  b r o a d e r  e v i d e n t i a r y  p r i v i l e g e  f o r  e n v i r o n m e n t a l  audits."//e//er t o  R e p .  
J o e  G r e e n  f r o m  U . S .  A t t o r n e y  R o b e r t  B u n d y ,  A p r i l  1 9 .  1 9 9 6 )
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R e s p o n s e :  B y  o b s e r v i n g  that o l h e r  p r i v i l e g e s  e x i s t  u n d e r  t h e  law,  t h e  a u t h o r  
o f  t h e  l e t t e r  m a k e s  a u s e f u l  point .  T h e r e  a r e  p r e c e d e n t s  f o r  e s t a b l i s h i n g  p r i v i l e g e  
f o r  c e r t a in  k ind s  o f  i n f o rma t i on ,  at l ea s t  w h e n  a p u b l i c  int e r e s t  is s e r v e d .  T h e  
p u b l i c  in t e r e s t  o f  m a x i m u m  c o m p l i a n c e  w i t h  e n v i r o n m en t a l  l aw s  just i f i e s  t h e  „ ’f- 
audit p r i v i l e g e .

A s  t h e  w r i t e r  o f  t h e  l e t t e r  o b s e r v e s ,  e x i s t i n g  l e g a l  p r i v i l e g e s  a r e  c o n f i n e d  to 
d e f i n e d  a r e a s ,  e . g . ,  p h y s i c i a n  p e e r  r e v i e w  p an e l s ,  a t t o m e y - c l i c n t  r e la t ionship ,  e t c .  
T h a t  is p r e c i s e l y  w h y  t h e y  a r e  n o t  e s p e c i a l l y  u s e f u l  f o r  p r o t e c t i n g  e n v i r onm en t a l  
s e l f - a u d i t  r e p o r t s .  F o r  e x a m p l e ,  t h e  a t t o m e y - c l i e n t  p r i v i l e g e  w o u l d  r e q u i r e  t h e  
i n v o l v e m e n t  o f  an a t t o rn e y  in all a s p e c t s  o f  t h e  audit .  T h i s  w o u l d  h a v e  t h e  e f f e c t  o f  
rai sing  t h e  audi t  c o s t s ,  and  w o u l d  e x c l u d e  m a n y  sma l l  b u s i n e s s e s  w h o  c o u l d  not 
a f f o rd  this  l e g a l  c o u n s e l .  F u r t h e r m o r e ,  an a t t o rn ey -wr i t t en  audit  r e p o r t  is l ike ly to 
b e  a s a n i t i z e d  d o c u m e n t  that  om i t s  f rank d e s c r i p t i o n s  o f  h o w  p r o b l e m s  w e r e  
c r e a t e d ,  w h i c h  e m p l o y e e s  w e r e  r e s p o n s i b l e ,  and  h o w  to  b r i n g  t h e  ent i ty into 
c o m p l i a n c e .

T h e  v a l u e  o f  p r i v i l e g e  in e n c o u r a g i n g  m o r e  c o m p a n i e s  t o  s e l f - a u d i t  is 
d e m o n s t r a t e d  in t h e  P r i c e  W a t e r h o u s e  s u r v e y  p r e v i o u s l y  c i t ed .  B u t  p r i v i l e g e  is also 
n e e d e d  t o  i m p r o v e  t h e  qua l i ty  o f  s e l f - au d i t s  that  a r e  a l r e ady  b e i n g  p e r f o r m e d .  I f  
audi t or s  d o  no t  f e a r  that  r e p o r t s  will  b e  d i s c l o s e d ,  t h e y  will  b e  at l i b e r ty to wr i t e  
frank a s s e s s m e n t s  o f  p r o b l e m s ,  ra t h e r  than u s in g  o b l i q u e  l a n g u a g e .

T e x t b o o k s  o n  s e l f - a u d i t i n g  a r e  r e p l e t e  w i t h  w a r n i n g s  a ga ins t  u s i n g  l a n g u a g e  
that is t o o  s p e c i f i c  o r  d e s c r i p t i v e  b e c a u s e  o f  t h e  p o s s i b i l i ty  that t h e  r e p o r t  m i g h t  b e  
d i s c l o s e d  to  h o s t i l e  p ar t i e s .  O n e  s u c h  t e x t b o o k  c a u t i ons ,  ' T h e  po ss i b i l i ty  that audit 
r c p o r u  c o u l d  b e c o m e  p u b l i c  o r  b e  d i s c l o s e d  to  p o t e nt i a l l y  a d v e r s e  par l i e s  s h o u l d  
a l so  s h a p e  t h e  l a n g u a g e  audi t o r s  u s e  in t h e i r  r e p o r t s .  It is usual ly u n w i s e  and 
u n n e c e s s a r y  to  o p i n e  in an audit r e p o r t  that a g i v e n  ac t i v i ty o r  condi t ion is 'illegal' 
o r  a ’violation.''' ( E n v i r o n m e n t a l ,  H e a l t h ,  a n d  S a f e t y  A u d i t i n g  H a n d b o o k  b y  L e e  
Harr i son ,  C o p y r i g h t  1995 ,  p .  295) .

I b e l i e v e  that  audit  r e p o r t s  s h o u l d  b e  f rank d o c u m e n t s  that g e t  st rai ght  t o  t h e  
h e a r t  o f  t h e  p r o b l e m ,  as  o p p o s e d  t o  u s i n g  v a g u e  and a m b i g u o u s  l a n g u a g e .  
P r o t e c t i n g  audi t  r e p o r t s  t h r o u g h  p r i v i l e g e  will  e n c o u r a g e  h o n e s t y  and candor .



• Alaska Forest Association
• Alaska Miners Association
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• Alaska Municipal League
• Alaska Oil & Gas Association
• Alaska Rural Electric Cooperative Association
• Alaska Support Industry Alliance
• Alaska State Chamber of Commerce
• Alyeska Pipeline Service Company
• Council of Alaska Producers

S u p p o r t e r s  o f  S e n a t e  B i l l  1 9 9 . . .

l>vmbutcrt by S< tutor Loren l^rnun



SENATOR LOREN LEMAN Northweit AnchornRo
716 W 4th Avc. Stc 5+0. Anchor»cc AK *>9501 I5t*8l89 Senior*: St»tc Gipitoi, Juneau AK ^80 ! *465* 2095

May 3.1996

The Honorable Bruce M. Boiclho 
Office o f the Attorney General 
Department o f Law 
PO Box 110300 
Juneau, Alaska 99811*0300
Dear Mr. Botelho:

This afternoon I received the Dcpanment of Law s fiscal note for Senate Bill 199, 
which projects this legislation will cost the Department approximately S3 million annually.

In reviewing the justification narrative, il is clear to me that your analysis stems 
from invalid assumptions on the practical effects o f this bill.

I am disappointed that in the many hours I have spent discussing SB 199 with you, 
Marie Sansone. and other members of your department, I have been unsuccessful in 
conveying the intent and the substance of this legislation. Instead o f resulting in mare 
bureaucracy, this bdl will streamline government by creating a more effective sod leu  
expensive way for securing compliance with environmental laws.

I am also disappointed that you have waited until five days before the end of the 
session to produce a definitive fiscal estimate -  one that is exponentially larger than the 
fiscal notes from other departments.

Senate Bill 199 was introduced on the fust day o f the session. Most departments 
issued fiscal notes by the end o f January. In March, the Senate finance Committee 
requested the Dcpanment of Law s fiscal analysis. On March 20. you issued an indefinite 
fiscal note which sutcd "it is not possible to determine the eventual increased cost to the 
state...".

On March 27 the Senate finance Comnataee reported SB 199 with three postive 
fiscal notes: $39,000 from the Dcpanment of Environmental Conservation. $40,000 frot * 
the Department o f Natural Resources, and $66,000 from the Department o f Fish and 
Game.

In Apnl the House Resources Committee requested your fiscal analysis. On Apnl 
17, you once again presented an indefinite fiscal note, saying again that it was “not 
possible" to determine the cosu

Now. more than tw-o weeks later, you have presented an elaborate. 13*pagc fisad 
note, complete with projections for new staffing requtremcnu. contracting cosu. supplies, 
travel expenses, etc.

Your fiscal note u  based on the assumption that a massive increase in attorney a me 
will be necessary due to new litipuon and legal work resulting from enactment o f SB 199.
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However, other states that have enacted bills similar to SB 199 have reached remarkably 
different conclusions:

• Colorado passed a bill granting privilege and immunity to encourage self-audits. 
Its legislature concluded that the act could be "implemented within existing 
appropriations, and therefore no separate appropriation o f state moneys is necessary to 
carry out the purposes o f this act.''

• The self-audit law in Texas has been in force for nearly a year. T ic fiscal 
analysis for the Texas bill projected zero cost The Director of Litigation for the Texas 
Natural Resources Conservation Commission (TNRCQ. John Riley, has stated that 
his departmcnt'-with 100,000 regulated entities under its ;,msdiction-has covered the 
costs o f implcmcntauon without any special appropriate He also reports he is not 
aware o f a single instance in which the Texas Attorney General’s office has hr.d to enter 
into litigation to dispute a fraudulently asserted self-audit privilege.

• The Governor and former Attorney General of New Hampshire, Stephen 
Merrill, has strongly disputed claims that New Hampshire's self-audit law will 
"encourage litigation'’ . In a March 15.1996, letter to the EPA. Governor Menill makes 
a worthy point: "While any new law may be tested in court, we cannot be deterred in 
our efforts to accomplish scnous regulatory reform because o f threats o f suit. This bill 
is specifically designed to foster coopenbon among the business community, 
regulators, lawmakers and environmental interest groups. I will assure that the law has 
an opportunity to succeed in New Hampshire and that we continue our path toward 
making government more business friendly."

A total o f 17 states now have self-audit incentive laws on the books. These statutes 
have not generated a tiny fraction o f the additional legal work that you predict will result in 
Alaska.

The nooon that your Department will have to hire nine additional personnel-six 
attorneys and three support staffen-ts nonsensical. I note for comparison that your 
Criminal Division currently has only one environmental prosecutor on staff, and there is a 
too l complement o f only six attorneys in your Civil Division's environmental section.

I am forced to conclude that this is just another artless attempt by the Administration 
to inject iu bias into ihc process o f fiscal analysis. Although others are doing this. I am 
\urpnsed that you would allow u. I urge you to rethink your position.

Chairman. Senate Resources Committee
cc:  Rep. Mark Hanley

Rep. Richard Foster



What Alaskans are Saying about Senate Bill 199...

" T h e  e n v i r o n m en t a l  s e l f - au d i t  is an i d e a  p r o p o s e d  b y  S e n s .  L o r e n  L e m a n  
and D r u e  P c a r c c .  It is b a s e d  on  s imi lar  l aw s  that  n o w  e x i s t  in 14 o t h e r  s tat e s ,  
inc lud ing  O r e g o n ,  w h i c h  is not  e x a c t l y  a s t a t e  t hat  l e t s  its . dus t r i e s  ’r a p e  and 
run'. W ha t ' s  my s t i f y in g ,  h o w e v e r ,  is t h e  host i l i ty to  t h e  bill L o i n g  s h o w n  b y  t h e  
K n o w l e s  A d m i n i s t r a t i o n ,  p a r t i c u l a r l y  t h e  D e p a r t m e n t s  o f  L a w  and  
E n v i r o n m e n t a l  C o n s e r v a t i o n . . .  D E C ’S w o r r y  is t ha t  u n s c r u p u l o u s  o p e r a t o r s  
w o u l d  m i s u s e  t h e  n e w  l aw  as  a kind o f  'shield' a g a in s t  e n f o r c e m e n t .  T h e s e  arc 
l e g i t im a t e  c o n c e r n s  and o n e s  that  t h e  S e n a t e  R e s o u r c e s  C o m m i t t e e . . .  h a s  t ak e n  
s t e p s  t o  d e a l  w i t h .  H o w e v e r ,  t h e  d e p a r t m e n t  still r e m a i n s  o p p o s e d  to  t h e  
l e g i s la t i on.  W c  d o n ’t r eal ly und e r s t and  w h y .  I f  t h e s e  l a w s  h a v e  b e e n  a b u s e d  in 
o t h e r  s t a t e s ,  D E C  w o u l d  h a v e  g o o d  g r o u n d s  f o r  its c o n c e r n .  B u t  t h e y  h av e n' t  
b e e n  a b u s e d ,  a c c o r d i n g  to w h a t  t h e  l e g i s l a tur e ' s  r e s e a r c h  s t a f f  h a s  b e e n  a b l e  to 
find out."

— T i m  B r a d n e r ,  A l a s k a  J o u r n a l  o f  C o m m e r c e

" T h i s  l e g i s l a t i on  p r o v i d e s  b u s i n e s s e s  w i t h  an o p p o r t u n i t y  to c o n d u c t  s e l f -  
audi ts in an e f f o r t  t o  a s s u r e  t h e y  a r e  in c o m p l i a n c e  w i t h  e n v i r o n m en t a l ,  h e a l t h  
and s a f e t y  l aws .  W c  b e l i e v e  this c r e a t e s  an i n c e n t i v e  f o r  b u s i n e s s e s  w h o  find t h e y  
h a v e  i n a d v e r t e n t l y  b e e n  o u t  o f  c o m p l i a n c e  w i t h  a l a w  o r  r e g u l a t i o n  to 
voluntari ly c o r r e c t  t h e i r  a c t i ons  and  s t r i v e  to o p e r a t e  in t h e  a c c e p t a b l e  manner ."

— P a m e l a  L a B o l l e ,  A l a s k a  S t a t e  C h a m b e r  o f  C o m m e r c e

"... t h e  C o u n c i l  s t r on g l y  s u p p o r t s  t h e  c o n c e p t s  o f  p r i v i l e g e  and  immuni ty  
e m b o d i e d  in S B  199.  T h i s  is an e x c e l l e n t  w a y  to  p r o m o t e  and  e n c o u r a g e  
v o l u n t a r y  c o m p l i a n c e  w i t h  e n v i r o n m e n t a l  and  h e a l t h  and  s a f e t y  l a w s  and 
r e gu la t i ons ."

— D a v i d  R o g e r s ,  C o u n c i l  o f  A l a s k a  P r o d u c e r s

" T h i s  l e g i s l a t i o n . . .  e n c o u r a g e s  g r e a t e r  u t i l i za t i on  o f  s e l f - a u d i t s  b y  
p r o v i d in g  immuni t y  and e n s u r i n g  conf ident ial i ty. . .  S B  199 m o v e s  h e a l t h ,  s a f e t y  
and e n v i r o n m en t a l  c o m p l i a n c e  in a p o s i t i v e  d i r e c t i on t h r o u g h  its e n c o u r a g e m e n t  
o f  s e l f - audi t ing ."

— K e n  D o n a j k o w s k i ,  A l a s k a  O i l  a n d  G a s  A s s o c i a t i o n



" W e  s u p p o r t  t h e  e f f o r t s  o f  y o u r  c o m m i t t e e  in s e e k i n g  to p a s s  l e g i s l a t i on 
that p r o m o t e s  g o o d  e n v i r o nm en t a l  s t e w a rd s h i p . "

— N o r m a  C a l v e r t ,  M a r a t h o n  O i l  C o m p a n y

" T h e  t i m b e r  i ndus t ry  and  t h e  A s s o c i a t i o n  s u p p o r t  t h e  c o n c e p t  o f  
e n v i r o n m en t a l  and  s a f e t y  s e l f - a ud i t s ,  a s  e m b o d i e d  in... S e n a t e  Bill  199.  T h e  
c o n c e p t s  d e v e l o p e d  in C S S B  199 ( R E S )  a r e  not  untr i ed .  O t h e r  s t a t e s ,  n o t a b l y  
T e x a s ,  h a v e  i m p l e m e n t e d  e n v i r o n m e n t a l  s e l f - a u d i t s  w i t h  a g o o d  m e a s u r e  o f  
s u c c e s s .  W h i l e  it m a y  r e q u i r e  a s h i f t  o f  e m p h a s i s  f o r  s o m e  o f  o u r  a g e n c i e s ,  
s imilar l aws  c an  w o r k  e q u a l l y  w e l l  in A l a sk a . "

— J a c k  P h e l p s ,  A l a s k a  F o r e s t  A s s o c i a t i o n

"... this bill will h e l p  f o s t e r  an a t m o s p h e r e  that  is c o n d u c i v e  to o p e n  
c o m m u n i c a t i o n  and h e l p  r e m o v e  a s t ruc tural  i m p e d i m e n t  that n o w  e x i s t s  
to o p e n  c o m m un i c a t i on .  T h e  e n e r g i e s  o f  t h e  p e o p l e  f r om  b o t h  t h e  S t a t e  
and industry w o r k i n g  on an i s s u e  will b e  f o c u s e d  to s o l v e  actual  p r o b l em s ,  
r a t h e r  than g u a r d i n g  t h e i r  r e s p e c t i v e  l e g a l  op t ions ."

- -  S t e v e n  B o r e l l ,  A l a s k a  M i n e r s  A s s o c i a t i o n

D is tr ib u te d  by  S e n a to r  L o ren  L e m a n



Why should we encourage 
self-a jditing?

L e s s o n s  f r o m  t h e  P r i c e  W a t e r h o u s e  S u r v e y

In F e b r u a r y  1995 ,  P r i c e  W a t e r h o u s e  s u r v e y e d  3 6 9  c o m p a n i e s  
n a t i onw id e ,  r e p r e s e n t i n g  14 d i f f e r e n t  m a nu f a c t u r in g  and  s e r v i c e  s e c t o r s  o f  
t h e  e c o n o m y ,  f o r  t h e  p u r p o s e  o f  g a t h e r i n g  in f o rma t i on  on  t h e  p r a c t i c e  o f  
e n v i r o n m en t a l  audi ts .

( S u r v e y  w a s  s p o n s o r e d  b y  t h e  C o m p l i a n c e  M a n a g e m e n t  and P o l i c y  
G r o u p ,  w h i c h  i n c l u d e s  m e m b e r s  s u c h  as  A T & T ,  G e n e r a l  E l e c t r i c ,  
A m e r i c a n  P e t r o l e u m  Insti tut e ,  B r o w n i n g - F c m s  Indus t r i e s ,  e t c . )

S i g n i f i c a n t  f i n d i n g s :

•  7 5  p e r c e n t  o f  c o m p a n i e s  say t h e y  curr ent ly  c o n d u c t  s e l f - audi t s .

• T w o - t h i r d s  o f  t h e  c o m p a n i e s  n o w  c o n d u c t i n g  e n v i r o n m e n t a l  s e l f ­
a u d i t s  s a y  t h e y  " w o u l d  e x p a n d  s u c h  p r o g r a m s  i f  p e n a l t i e s  w e r e  
e l i m i n a t e d  f o r  p r o b l e m s  t ha t  t h e  c o m p a n i e s  t h e m s e l v e s  i d e n t i f i e d ,  
r e p o r t e d ,  and  c o r r e c t e d . "

• A m o n g  c o m p a n i e s  n o t  p e r f o r m i n g  audit s ,  20  p e r c e n t  "f ear  that audi t  
in f o rmat i on c o u l d  s o m e h o w  b e  u s e d  a ga ins t  t h e  c o mp any ."

• A m o n g  c o m p a n i e s  n o w  c o n d u c t i n g  audi t s ,  2 5  p e r c e n t  r e p o r t  tha t  
o u t s i d e  p a r t i e s  h a v e  a t t e m p t e d  to o b t a in  audi t  da ta ,  and t h e s e  third 
p a r t i e s  s u c c e e d e d  in o b t a in in g  this i n f o rmat i on f r o m  15 p e r c e n t  o f  t h e  
c o m p a n i e s .

• A m o n g  c o m p a n i e s  c u r r en t ly  p e r f o r m i n g  audi t s ,  12  p e r c e n t  said audit  
r e sul t s  h a d  b e e n  u s e d  f o r  e n f o r c e m e n t  p u r p o s e s  a ga ins t  t h em .

• 70  p e r c e n t  o f  c o m p a n i e s  c o n d u c t i n g  audi t s  s t a t e d  that  "audits  h a v e  
s i gn i f i c an t l y  i m p r o v e d  t h e  c o m p a n y ’s r e g u l a t o r y  c o m p l i a n c e "  and  50  
p e r c e n t  s t a t e d  that aud i t i ng  " i m p r o v e d  e m p l o y e e  a w a r e n e s s ,  d i l i g e n c e ,  
and c o m p l i a n c e  w i t h  c o m p a n y  p o l i c i e s  and p r o c e d u r e s . "

Distributed by Senator Loren Leman



NEWS
f r o m  S e n .  L o r e n  L e m a n

E N V I R O N M E N T A L  S E L F - A U D I T  B I L L  R E C E I V E S  
F I R S T  H E A R I N G  I N  S E N A T E  C O M M I T T E E

J u n e a u  -• T h e  S e n a t e  R e s o u r c e s  C o m m i t t e e  c o n c l u d e d  its first h e a r i n g  
y e s t e r d a y  e v e n i n g  on e n v i r o n m en t a l  s e l f - audi t  l e g i s la t i on i n t r o du c e d  b y  S e n .  
L o r e n  L e m a n  ( R - A n c h o r a g e ) .

" A f t e r  h e a r i n g  s e v e r a l  h o u r s  o f  t e s t imony  on this bill ,  it is c l e a r  that 
e v e r y b o d y  s u p p o r t s  t h e  c o n c e p t  o f  c o m p a n i e s  p e r f o r m i n g  t h e i r  o w n  audi t s  
and c o r r e c t i n g  any p r o b l e m s  that  arc  found," s t a t ed  L e m a n ,  v h o  s e r v e s  as 
C h a i rm an  o f  t h e  R e s o u r c e s  C o m m i t t e e .  " W h a t  r emain to b e  w o r k e d  o u t  arc  
t h e  de tai l s .  O v e r  t h e  n e x t  f e w  w e e k s ,  w e  will  b e  c o n f e r r i n g  c l o s e l y  w i t h  
b o t h  b u s i n e s s  r e p r e s e n t a t i v e s  and  t h e  K n o w l e s  Admini s t ra t i on to craf t  a bill 
that is w o r k a b l e  f o r  all p an i c s ."

F o u r t e e n  s t a t e s  h a v e  a d o p t e d  l a w s  s imi la r  to  S e n .  L e m a n ' s  
l e g i s l a t i on ,  k n o w n  as t h e  E n v i r on m en t a l / H e a l t h  and S a f e t y  S e l f - A u d i t  Bill 
( S B  199).  T h e  c o m m i t t e e  h e a r d  f r o m  e x p e r t s  in T e x a s  and O k l a h o m a  w h o  
t e s t i f i ed  r e g a r d i n g  t h e  e f f e c t i v e n e s s  o f  s e l f - audi t  l aws  that arc  a l r e ady  on  t h e  
b o o k s  in t h o s e  s t a t e s .  T h e  w i t n e s s e s  r e c o u n t e d  e x a m p l e s  w h e r e  c o m p a n y -  
s p o n s o r e d  audits  f o un d  p r o b l e m s  that g o v e r n m e n t  r e gu l a t o r s  w o u l d  not h a v e  
d i s c o v e r e d  in t h e  c o u r s e  o f  t h e i r  n o rma l  i nsp e c t i on  p r o c e d u r e s .

"It is b e c o m i n g  a p p a r e n t  that  g o v e r n m e n t  r e g u l a t o r s  will  n e v e r  h a v e  
s u f f i c i e n t  m o n e y  o r  p e r s o n n e l  t o  g u a r a n t e e  c o m p l i a n c e  u s i n g  traditional 
e n f o r c e m e n t  t e c h n i q u e s , "  n o t e d  S e n .  L e m a n .  " W c  h a v e  to  m o v e  to a s y s t e m  
o f  ' s e l f - p o l i c in g '  w h e r e  t h e r e  a r c  i n c e n t i v e s  f o r  b u s i n e s s e s  t o  s e a r c h  f o r  
p r o b l e m s  in t h e i r  o p e r a t i o n s ,  r e p o r t  any  v i o l a t i o n s  d i s c o v e r e d  to  
g o v e r n m e n t  r e g u l a t o r s ,  and t a k e  p r o m p t  c o r r e c t i v e  action."

###

Fo r  I m m e d i a t e  R e l e a s e ;  C '2DU£ L
T h u r s d a y ,  F e b r u a r y  1. 1996  M i k e  P a u l e y  / 9 0 7 - 4 6 5 - 2 0 9 5

•••• R a d i o  a c tual i t i e s  o n  S B  199 arc  a v a i l a b l e  b y  cal l ing  1 - 800 - 4 78 - 6540 .
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NEWS
f r o m  S e n .  L o r e n  L e m a n

LEMAN INTRODUCES B IL L  TO PROM OTE 
COM PLIANCE W ITH  ENV IRONM ENTAL LAWS

Juneau ~ As ihc Nineteenth Alaska State Legislature convened for its second session 
today, Sen. Loren Leman (R-Anchorage) announced that he has introduced legislation to create 
new incentives for businesses to comply with complex environmental regulations.

"We have strong laws to protect the environment, as well as workers' health and 
safety, but it’s critical that we form a partnership between government and business to increase 
compliance with these rules." stated Leman, who serves as Chairman o f the Senate Resources 
Committee and Vice Chairman o f the Health. Educadon. and Social Services Committee. "Our 
goal is to enco"rage businesses to perform their own internal audits, in an effort to idendfy 
areas of noncomphancc and take corrective measures, without fear o f government reprisals."

Sen. Leman's bill, the Environmental, Health, and Safety Self-Audit Legislation (SB 
199), creates inccndvcs for companies to voluntarily report instances o f non-compliance to 
government regulators and take corrective acrion, through the granung o f limited immunity 
from admimstraave. civil, and criminal penalties fo r violations that are self-disclosed. The 
legislation also protects businesses from having self-audit information used against them in 
court, unless a given business has used the bill's self-audit privilege fraudulently or is not 
acting in good faith.

This bill includes safeguards to ensure that bad actors' are not cut any breaks, but it 
will create an atmosphere that protects businesses that are making a sincere attempt to comply 
with laws and regulations that are extremely complex," Leman noted. A company that 
discovers an area o f regulatory noncompliance should be able to report the violation prompdy, 
take corrective action, and work with state regulators to ensure the problem never occurs again. 
This process can and should occur without fear o f the kind o f lengthy disciplinary action that 
ruins businesses and kills jobs for Alaskans."

•Fourteen other states have passed legislation allowing environmental, health, and safety 
self-audit privileges, while similar legislation has been introduced in 11 olher states. States 
which have self-audit privilege laws on the books include Oregon. Colorado. Idaho. Utah, and 
Wyoming. This idea is a wm-win proposiuon.' commented Sen. Leman It helps the state, 
it helps business, and Alaskans come out the real w inners. ‘

*##
Frr Immcdmc Release. Contact:
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Headquarters:
217 2nd Street. Suite 201 

Juneau. Alaska 99801 
(907)586-2323 FAX 463-3515 ____________

♦STATE* 
CHAMBEROF COMMERCE

TEST IM ON Y ON CSSB 199

Fhank you for the opportunity to provide testimony on Committee Substitute for Senate B ill 199, 
regarding environmental, health and safety self-audits for businesses.

My name is Pamela LaBollc, and I am President o f the Alaska State Chamber o f Commerce. The 
State Chamber represents approximately 700 member businesses statewide which provide jobs to 
nearly 70,000 employees. Our network o f representation also includes the 6000 business members 
o f  the local Chambers o f Commerce throughout Alaska. As the Voice o f Business, ASCC’s mission 
is to create a climate in our state that is conducive to a strong private sector economy.

I am here today to speak in support o f CSSB 199. This legislation provides businesses with an 
opportunity to conduct self-audits in an effort to assure they are in compliance with environmental, 
health and safety laws. We believe this creates an incentive for businesses who find they have 
inadvertently been out o f compliance with a law or regulation to voluntarily correct their actions and 
strive to operate in the acceptable and prescribed manner.

The issues o f disclosure o f privileged information and the presumption o f  immunity arc important 
ones. When voluntarily disclosing evidence o f  a self-incriminatii g nature, businesses need some 
assurance that the evidence they provide docs not place them in a position o f  jeopardy. Although 
the State may have agreed not to prosecute on compliance issues discovered through self-audit, 
businesses would be loath to put themselves in u position to be sued by a third party, such as a 
special interest group. Wc hope the Rules o f  Procedure that govern criminal and civil cases provide 
the necessary safeguards for self-auditing businesses.

Wc believe that government should strive to be supportive o f business activity, with an attitude o f 
partnership rather than that o f a watchdog. SB 199 brings us closer to the more user-friendly 
regulatory environment the State Chamber has been advocating. Therefore, we urge the committee's
support o f CSSB 199.
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Mr. Chairman, members o f tho committee:

My name Li Jack Phelps and I am Executive Director o f the Alaska Forest Association. The timber 
industry and the Association support the concept o f environmental and safety self-audits, as embodied in 
the Resources Committee substitute for Scnato Dill 199. The Association believe* that the true purpose 
o f environmental laws is to protect the environment, and o f aafety law to protect people. Thrir purpose 
is not to levy fines nor to provide a source o f Income and jobs for bureaucrats. Self-audits promote this true 
purpose.

Poo ' Ren, companies, especially smaller companies, can ill afford to contact agencies regarding 
known or suk tecied problems. They fear the result o f such contacts will be crippling fine* or the discovery 
of new, unxuapecicd problems which could put them out o f business. With the self-audit concept, 
companies will be given new incentive to work towards compliance and the assurance that agencies will 
truly be available to help them get there wilho j l  the threat o f bankruptcy.

The concepts developed in CSSB 1990U1S) ire not untried. Other states, notably Texas, have 
implemented environmental self-audits with a good measure o f success. While It may require a shift o f 
cmphasij for some o f our agencies, similar laws can work equally well In Alaska.

The AFA appreciates the 19th Legislature's crTorta to develop practical efficiencies in areas o f 
government interaction with private industry. CSSIJ 199(RES) is s prime example o f those efforts. The 
A FA also appreciates the willingness o f the Resources Committee lo work with limber and mining 
companies to ensure the present bill reflects their needs in the real world. Fleaae paia CSSB I99(RES) on 
lor consideration by the full Senate as quickly as possible.

vmvimo AiaAtxa i  ro a x c r  tHWirranr
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April 22, 1996

Representative Joe Green 

Co-Chairman
Meuse Resources Committee 

Capitol Building, Room 124 

J'.reau, Alaska 99801-1152

Dear Rep. Green:

I ara writing this letter on behalf of the Council of Alaska 

Producers. The Council is a non-profit Alaska corporation 

whose members are essentially all of the major mining 

companies that are actively exploring, developing and 

ooerating in Alaska We have carefully reviewed and 

tliccussed CS for SB 197- (FIN? and urge its p a s s a g e .
r;;c Council strcr.gly supports responsible, cost offe^ti^e 

incentive programs to encourage voluntary compliance with 

environmental or health and safety laws. We believe that the 

"self-audit" approach contained in the current CS - which 
includes appropriate privilege and immunity provisions with 

exceptions for bad guys and repeat offenders - is a well 

balanced plan that will make a difference.

We hope you will agree with our assessment and pass a 

reasonable *rsion of the legislation out of committee at 

your earli convenience.
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March 8, 1996

Honorable Loren Leman 
Chairman, Resources Committee 

Alaska State Senate 

Capitol Building 
Juneau, AK 99801

RE: CSSB-199(FIN), Relating to Environmental Audits

Dear Senator Leman,

The Alaska Miners Association wishes to go on record in support of 

CSSB-199(FIN). This bill involving voluntary se’f audits is a very 

good and positive step for the State, for in« ustry and for the 

public.

For the State and industry, this bill will help foster an 
atmosphere that is conducive t”' open comraunicatio ̂ and help remove 

a structural impediment that now t.r^sts to open "*c inunication. It 
will allow the State and industry to b e ^ r  work t -’''ther to solve 

the real problems. Too many laws, both federal :tate, force

the State to operate as a ’’police patrol” in iling with

industry. When this is the case, industry i must be

constantly watching for the legal/suit/liabili-y p.. .ential in 

everything it says and does. This bill wi)1 L. ’ p to remove a 

portion of the built-in structural forces that cause this 

contentious relationship.

For the public, this bill will mean that problems will be handled 
better, and if there are real problems, these will become known. 

Tho energies of tho people from both the State and industry working 

on an issue will be focused to solve actual problems, rather than 

guarding their respective legal options.

Thank you for this opportunity to comment. If there is any way wc 

can holp move this bill to passago and signing into law please 

contact me.

Sincoroly,

Steven C. Boroll, P.E 

Exocutivo Director
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May 3, 1996
Rep. Mark Hanley, Co-Chair 
Rep. Richard Foster, Co-Chair 
House Finance Committee 
Alaska Legislature 
State Capitol 
Juneau, Alaska 99811

Re: SB 199 (Privileges and Immunities for Environmental Offenses)

Dear Representatives Hanley and Foster:

Yesterday the House waived all remaining referrals on this bill except for the 
referral to your committee. On behalf o f the Prince William Sound Regional Citizens Advisory1 
Council (RCAC ), I would like to present you with a copy o f the testimony which RCAC 
• ntended to deliver to the Labor & Commerce Committee.

The RCAC is extremely concerned that this bill, which has major ramifications 
for the Council and the communities and organizations which it represents, may not receive a 
full hearing and adequate consideration. We arc prepared to assist the committee to a full 
understanding o f the problems associated with this bill.

Also attached is a copy o f a sidc-by-sidc analysis o f the bill and the recently 
promulgated EPA policy on environmental audits and immunities, which RCAC believes to be 
a far preferable ano more sensible approach.

Sincerely.
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Aprtl 16, 1996

Representative Pete Kott, Chairman 
House Labor 6c Commerce Committee 
A laska State Legislature

Re SB 199, Environmental and Health/Safety Self-Audits 

Dear Rep. Kott and Members o f the Committee:

The Regional Citizens Advisory Council o f Prince W illiam  Sound 
(RCA C ) is an independent non-profit corporation whose mission is to promote 
environm enta lly safe operation o f the Alyeska term inal and associated tankers. 
The work o f the RCAC is guided by its contract with the Alyeska Pipeline Service 
Company and the O il Pollution Act o f 1990 RCAC is certified as an alternative 
council under Section 5002 under the O il Pollu tion Act o f 1990

RC A C s 18 member organizations are communities and boroughs 
impacted by the 1989 Exxon Valdez O il Spill, as we l l  as commercial fishing, 
aquaculture, Native, recreation, tourism and environmental representatives

We appreciate the opportunity to comment on SB 199. We do support the 
b ill s fundamental goal to foster greater compliance with environmental, health 
and safety requirements through a cooperative approach that encourages 
regulated entities to find and correct problems, themselves In its current form. 
SB 199 w ou ld not accomplish that goal Indeed, as now wntten. it would Invite 
abuse, generate more public distrust and cynicism, and widen the chajm between 
regulators and the entitles they are charged with overseeing 

We recommend the fo llow ing changes
• Elim inate the scW-audit privilege This provision would create a shield 

that is far lo o  broad and interferes with the public’ s ngh l lo  know. The privilege 
apparently was included as an incentive to encourage regulated entities to 
conduct se lf audits But the EPA found in the course o f de\ eloping its own policy 
on self*audits, that such a golden carrot is not necessary Other incentives - 
chiefly , immunity from  punitive penalties lo r violations discovered through a 
self-audit * are sufficient to encourage se lfoudu tng

We suggest instead that the regulatory agency agree to not request or use 
an environmenta l audit report to initiate a civil o r crim inal prosecution of a self* 
disclosed vio lation This is the provision used b> the EPA In its policy and it

RCAC cr*r— on SB 1*9 P » jf  I o l 2



m a k e s  m u c h  m o r e  s en s e . It e n s ur e s  b o t h  fairness to t h e  r e gu l a t ed  entity and 
a p p r o p r i a t e  prot e c t ions  to t h e  public .

• Add more precision to the language o f the standards. As written, the bill 
Is very vague. For example, disclosure o f a vio lation must occur "promptly." The 
EPA policy requires disclosure within 10 days. There are numerous other 
instances In the bill where standards are vague and open to broad interpretation.

• N arrow  the immunity so that violators are not allowed to keep any 
economic benefit derived from  the violation. The immunity for self-disclosed 
vio la tions should extend on ly to the punitive portions o f enforcement sanctions. 
This provides a measure of fairness to competitors who have complied with 
environmenta l regulations, by elim inating any economic advantage o f non- 
compliance.

• Eliminate the language, which now creates a safe haven for violators, by 
tightening the conditions and requirements fo r immunity:

- the vio lator should not be able to disclose a violation and invoke 
immunity after notice o f a citizens' suit o r whistle b lower complaint;

- the vio lator should not be able to disclose a violation and invoke 
im m unity if the violation imminently and substantially endangered the public 
o r the environment (the b ill now forecloses immunity on ly if the violation 
caused actual substantial injuries);

- the vio lator should not be able to create a permanent safe haven by 
announcing repeated or continuous self-audits or by announcing an audit after it 
has reason to believe a violation may have occurred;

- disclosure of a violation should not shield the violator from 
prosecutions fo r other violations based on the disclosed facts, or which are 
discovered because o f the disclosed facts The bill as currently written would lead 
to m ore litigation and would effectively shield a vio la tor from furure 
investigations and prosecutions, even fo r violations not voluntarily disclosed.

Thank you for the opportunity to comment. We would be willing to work 
w ith you to ensure that this legislation u ltimately achieves its goals, with an 
appropriate balance o f fairness to those who are regulated, and to the public 
served by regulatory oversight.

Sincerely,

Meg Sudduth. Alyeska Pipeline Service Co

RCA C  iom m m ts  on SB IS1 fig* 1 ot 2
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Comparison of Senate Bill 199 and U.S. EPA’s Policy on 
Self-Disclosure and Corrections of Violations

Douglas K. Mtrtz.for Prince William Sound RCAC March 19,1996

SB 199 EPA POLICY

R ttu la lon t A n a :
All federal and stale cnvironmenal, health 
& safety laws and regulations, and local 
ora*nanccs implementing those laws. 
Requires scope to be construed ‘ broadly*.

Audit fritU a t:
Applies in:
All civil, criminal, and administrative 
proceedings, including pnvate lawsuits.

Extent o f  pm ilege:
Applies to repons, data collected for 
reports, interviews, field notes, analyses, 
memoranda, communications associated 
with the audit, photos, corrective 
implementation plans and future 
preventative plans. Includes prohibition on 
testimony from persons who participated in 
the audit or arc aware o f the results. No 
nght o f third parties, e.g., the public, to 
audit information on violations or corrective 
action.

Penalties fo r  divulging audit information: 
Persons who divulge privileged information 
are Fable for damages and penalties 
stipulated in a confidentiality agreement.

Exceptions to the p m i lege:
Information required to be collected by law 
or by a permit; mfoimation gathered 
directly by a government agency;

R tru k tan  Ana:
Federal environmental laws administered by 
EPA.

Audit PriY iltie: 
Applies in:
EPA investigations.

Extent o f privilege:
EPA will not request or use an 
environmental audit report to initiate a civil 
or criminal investigation, but if it has 
independent reason to believe a violation has 
occurred, EPA may seek any relevant 
information identifying violations or 
determining liability or extent o f harm.
If  information from an audit is obtained and 
no other privilege applies, the information 
appears to be available to the public

Penalties fo r  diwlging audit information: 
No provision.

Exceptions to the pm ilege:
Not directly addressed, but it is implicit that 
the same exceptions apply as in SB 199, 
since that information is by definition not

I
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information gathered from another source 
which is not pan o f audit process.

S t  I f - d i s c lo s u r e  Im m u n i t y
Voluntary disclosure o f violation < meeting 
the requirements below) gives immunity 
from all civil, criminal, and administrative 
penalties. The immunity extends to the 
violation which is disclosed and to any 
violation based on (he facts disclosed or 
which is d'scovcred because o f the disclosed 
facts. Violators which meet some but not 
all o f the requirements (e.g., voluntariness 
o f disclosure, audit efforts, remediation 
efforts, cooperation) may have their 
penalties mitigated by the court or deciding 
administrative official.

Douglas K. Mem for Prince William Sound March 19, 1996 

pan o f the audit report.

SilfrdiitlQSM rt Immunity
Voluntary disclosure o f violations (meeting 
the requirements below) gives immunity 
from punitive (so-called ’ gravity-based’ ) 
penalties, but not to penalties intendH to 
remove the defendant's economic gain from 
non-compliance. I f  the violator meets some 
but not all o f the requirements below, EPA 
will reduce punitive penalties by 75% .
EPA will not recommend criminal 
prosecution for self-disclosed violations 
which meet the requirements below.

RCAC

Requirement fo- immunity:
The disclosure must arise out o f facts 
discovered during an environmental audit. 
Notice o f the audit must be given to the 
agency before it begins, with anticipated end 
date and scope.

Disclosure must occur ’ promptly* after it is 
known, in writing lo the agency.

Requirements for tmmujury:
The violation must be discovered through an 
audit or similar systematic practice, and 
EPA may require the regulated entity to 
disclose publicly how it exercises due 
diligence to prevent, delect, and cotTect 
violations. (But i f  the violation was 
discovered outside o f an audit or similar 
practice, while meeting the other 
requirements set out here, the violator still 
receives a reduction in the punitive portion 
o f the penalty o f 75% .)

Disclosure must occur within ten days of 
discovery, in writing to EPA.

There must not already be an agency 
investigation underway or the violation 
already independently detected

Disclosure must occur before 
commencement o f a federal, state, or local 
inspection or investigation or information 
request and before notice o f a citizens suit 
or third party complaint or report o f the 
violation by a ’ whistleblower’ , and before



'imminent dijcovery' o f the violation by a 
regulatory agency.

Douglas K. Mem for Prince William Sound RCAC March 19,1996

The section on self-disclosure immunities 
does not contain an exception for 
information required to be disclosed by law 
or permit, as in the audit privilege section; 
but the disclosure must be pursuant to a 
'voluntary* audit, so it likely would not be 
available to legally mandated disclosures.

The disclosing party must, "within a 
reasonable time*, 'initiate an appropriate 
effort* to achieve compliance, pursue it with 
’ due diligence*, and correct or 'implement 
measures designed to remedy non- 
compliance’  'within a reasonable time*.

The violation must not have caused 
substantial injury to persons on the site or to 
persons, property, or the environment off- 
site.

The regulated entity must cooperate with the 
investigating agency and agree to disclose to 
(he agency that pan of the audit that 
describes the implementation plan to correct 
the violation and prevent recurrence.

The violation must not have been committed 
’ knowingly* by the person disclosing it 
( ’ person* in state law includes businesses

The identification o f the violation muit be 
voluntary, i.e ., not through legally 
mandated monitoring or sampling 
requirement*.

The regulated entity must within 60 days 
(unless more time is requested in writing) 
correct the violation; and take appropriate 
measures (as determined by EPA) lo remedy 
any environmental or human harm due to 
the violation. EPA may require a publicly 
available written agreement on compliance 
and remedial measures.
The regulated entity must agree to take steps 
to prevent recurrence.

The violation must not have resulted in 
serious actual harm or presented an 
imminent and substantial cndangcrment to 
human health or the environment, or 
violated the specific terms o f a judicial or 
administrative order or consent agreement.

The regulated entity must cooperate as 
requested by EPA in providing information 
to determine i f  this policy is applicable, 
including providing all requested documents 
and access to employees and assistance in 
investigating the violation, related 
noncompliancc problems, and environmental 
consequences.

Before it recommends criminal prosecution 
for self-disclosed cnmcs. EPA must not find 
management philosophy or practices that

3
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and corporations as well as natural persons); 
or "reckiess'y" when substantial injury 
resulted; or 'intentionally or knowingly" by 
a member o f management, when the 
business has no systems in place to prevent 
such violations; o r "recklessly* by 
management when company policies 
contributed to the occurrence and there were 
substantial injuries.

There must not have been repeated 
violations o f the same or similar nature "an 
unreasonable number o f times* or 
continuously; and there cannot have been a 
lack o f attempt to bring the facility or 
operation into compliance, so as lo 
constitute a pattern o f disregard o f the law,
i.e ., a scries o f violations within a three- 
year period at the same facility or operation.

concealed or condoned environmental 
violations; or that high level corporate 
officials had "conscious involvement" or 
"willful blindness" to the violations. (EPA 
reserves the right lo recommend criminal 
prosecution for criminal acts o f individual 
managers or employees.)

There must not have beer, repeated or 
closely related violations within the last 
three years at the same facility; or a pattern 
o f violations by the facility's parent 
organization within the last five years.

4
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May 3 , 1996

R e p re s e n ta t iv e  Mark H an ley 
S t a t e  o f  A la aka  
S t a t e  C a p i t o l 
Ju n eau , A la a k a  99811
R e p re a e n ta t iv e  R ic h a rd  F o a te r  
S ta to  o f  A la aka  
S t a t a  C a p i t o l 
Ju n eau , A la a k a  99811
C o -C h a ira , Houaa F inance Committee
Re: HCS CSSB 1 9 9 (RES)
D ear R e p re a e n ta t iv e a  H an ley  and F o a t e r :
I  am w r i t in g  t o  ag a in  e x p re s s  my s e r io u a  con ce rn s  abou t HCS CSSB 
1 9 9 (RES) which would e a t a b l ia h  an e v id e n t ia r y  p r i v i le g e  f o r  
e n v iro n m en ta l a u d ita  and c r e a t e  immunity f o r  v i o la t o r o  in  c e r t a in  
c irc um a ta n cea .
I  have w r i t t e n  S e n a to r  Leman, R e p re a e n ta t iv e  C re en , R e p re s e n ta t iv e  
A uate raan  and R e p re s e n ta t iv e  W illia m s  abou t oy  c o n c e rn s , and 1 
u nd e rs tand  th e s e  l e t t e r s  a r e  p a r t  o f  th e  r e c o rd  in  th e  House 
R esou rce s  Com m ittee . I  w i l l  n o t re p e a t  th e  c o n ce rn s  I  r a i s e d  in  
them . S u f f i c e  l t  t o  ta y  t h a t  my 25 y e a r s  e x p e r ie n c e  as a l i t i g a t o r  
in  th e  c o u r t s  o f  A la a k a , in c lu d in g  p ro s e c u t in g  and d e fend in g  
e n v iro n m en ta l a c t io n s ,  t e l l s  me t h a t  HCS CSSB 1 9 9 (RES) w i l l  s h ie ld  
i l l e g a l ,  in c lu d in g  c r im in a l ,  m isc onduc t; i n t e r f e r e  w ith  law  
en fo rc em en t ; c o n c e a l in fo rm a t io n  v i t a l  t o  p u b lic  h e a lt h  and s a fe t y  
from  th a  p u b li c  and from  en fo rcem en t a u t h o r i t i e s ;  c r e a te  an 
Atmosphere o f  d i s t r u s t  between r e g u la t o r s  and r e g u la t e d  e n t i t i e s ;  
and c o n f l i c t  w ith  p u b lic  p o l i c i e s  o f  openness and c o rp o ra te  
a c c o u n t a b i l i t y .
More im p o r t a n t ly  f o r  th e  F inance C om m ittee 's c o n c e rn s , HCS CSSB 
1 9 9 (RES) b i l l s  w i l l  a ls o  r e s u l t  in  c o s t ly  l i t i g a t i o n  and squander 
l im i t e d  en fo rc em en t r e s o u rc e s . R ig h t now, th e  S t a t e  o f  A la s k a 's  
a b i l i t y  to  e n fo rc e  im p o rta n t en v iro n m en ta l la v s  i s  l im i t e d  In d eed . 
I  u nd e rs tan d  o n ly  one A s s is t a n t  A tto rn e y  G en e ra l i s  a ss ig n ed  t o
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p ro s a c u t io n  o f  c r im in a l e n v iro n m en ta l v i o la t i o n s .  T h is  B i l l  w ou ld 
sp ra ad  th e  le g a l  re s o u rc e s  o f  th e  S ta te  even t h in n e r ,  because i t  
i n v i t e s  w ho le new la y e r s  o f  p r e t r i a l  l i t i g a t i o n  th a t  p re s e n t  a lm o s t 
in su rm ou n tab le  o b s ta c le s  t o  en fo rc em en t.
F o r exam p le , th e  environmental a u d it in g  f i e l d  i s  now and th e re  e re  
no n a t io n a l s ta n d a rd s , no c e r t i f i c a t i o n  re q u irem en ts  f o r  a u d i t o r s ,  
and no c o n s is t e n t  d e f i n i t i o n s .  T h is  s t a t a  o f  a f f a i r s  p ro v id e s  an 
in c e n t iv e  f o r  w ou ld -b e  v i o la t o r s  t o  c la im  t h a t  norm a l d a y - to -d a y  
b u s in e s s  p r a c t ic o s  c o n s t i t u t e  "a u d its '*  and t o  in c lu d e  a l l  s o r t s  o f  
d a ta  in  such a r e p o r t  t o  a v o id  en fo rc em en t. One need o n ly  r e f e r  t o  
th e  d e f i n i t i o n  o f  " a u d it  r a p o r t , "  p roposed  as S o o t io n  
0 9 . 2 5 . 4 9 0 ( a ) ( 1 ) ,  t o  g e t  a f l a v o r  o f  th e  b re ad th  o f  in fo rm a t io n  th a t  
can be f o r e v e r  h idden  f r o a  tha  v iew  o f  p u b lic  en fo rcem en t o f f i c i a l s  
o r  a f f e c t e d  c i t i z e n s .  HCS CSSB 1 9 9 (RES) c r e a te s  a p r i v i le g e  f o r  
" a u d i t  r e p o r t s , "  which does n o t ap p ea r t o  be l im i t e d  t o  le g i t im a t e  
and o b je c t iv e  e n v iro n m en ta l a u d it s  p e rfo rm ed  by p r o f e s s i o n a ls ,  b u t 
in s te a d  c o u ld  e a s i l y  be in t e r p r e t e d  t o  in c lu d e  even th e  most c a s u a l 
s u rv e y  o f  a f a c i l i t y  f o r  e n v iro n m en ta l p rob lem s .
L i t i g a t i o n  o v e r  w hether th e  p r i v i le g e  was p r o p e r ly  in voked  would 
p ro v id e  v i o l a t o r s  w ith  numerous o p p o r tu n i t ie s  t o  d e la y  en fo rc em en t, 
t o  fo r c e  th e  governm ent and th e  c o u r t s  t o  expend t h e i r  l im i t e d  
re s o u rc e s  on n e e d le s s  l i t i g a t i o n ,  and to  f r u s t r a t e  le g i t im a t e  
e f f o r t s  t o  p u rsue  v i o la t o r s  o f  th e  law . T h is  b i l l  w ou ld a ls o  
im p a ir  e n v iro n m en ta l en fo rcem en t by ty in g  up such a c t io n s  in  
d is p u te s  o v e r  i t s  v a g u e ly  d e fin e d  te rm s , such as th e  meaning o f  
" e f f o r t s  t o  a c h io v e  com p lian ce " and "p rom p t ly  i n i t i a t e d  and p u rsued  
w ith  re a s o n a b le  d i l i g e n c e . "  S e e . p rop osed  S ec , 0 9 .2 3 .4 6 0 .  These 
d is p u te s  w ou ld be d ec id ed  in  a s e r i e s  o f  Xq c an e ra  h e a r in g s  th a t  
would v a s t l y  in c re a s e  th e  l i t i g a t i o n  c o s t  t o  be b o rn e  by th e  
A la skan  p u b l i c .  Because th e  p r i v i le g e  would p r o s u n p t iv o ly  a p p ly , 
even t o  th e s e  who d id  n o t d i s c lo s e  and c o r r e c t  a v i o l a t i o n ,  th a  
c o s t  o f  p ro s e c u t in g  such bad a c to r s  w ou ld in c re a s e  g r e a t ly .
I f  a document were u l t im a t e ly  d e te rm in ed  t o  bo p r i v i le g e d ,  la v  
e n fo r c e r s  c o u ld  exp ec t n o t ic e s  to  e x c lu d e  o th e r  e v id en ce  aa " f r u i t  
o f  th e  p o is o n ou s  t r e e , "  as w e l l a s  m otion s to  e x c lu d e  p ro s e c u to r s  
who may have bocose " t a in t e d "  by t h e i r  exp osu re  t o  p r i v i le g e d  
e v id en c e . I t  ap p ea rs  t h a t  th e  p r i v i le g e  would a p p ly  t o  b a r  th e  use 
o f  e v id en ce  even a g a in s t  rogue em p loyees who a re  engaged in  
c r im in a l conduc t a g a in s t  company p o l i c y .  E n v ironm en ta l en fo rcem en t 
unde r t h i s  b i l l  w ould be s e r i o u s ly  hampered, th e  c o s t  o f  
p ro s e c u t io n  would s o a r  and v o lu n ta ry  com p liance  c o u ld  be exp ec ted  
t o  d e t e r i o r a t e  p r o p o r t i o n a t e ly .



R e p re s e n ta t iv e  Mark H an ley 
R e p re s e n ta t iv e  R ic h a rd  F o s t e r  
May 3 , 1996 
- 3 -

F i n a l l y ,  an a u d i t  p r i v i le g e  would be s u s c e p t ib le  t o  c o e t ly  abuse by 
u n sc ru p u lo u s  e n t i t i e s .  W h ile  th e  s o s t  r e g u la te d  e n t i t le ®  
v o lu n t a r i l y  com p ly w ith  th e  e n v iro n m en ta l law s , th e re  a ra  some who 
w ou ld ta k e  advan tage o f  an e v id e n t ia r y  p r i v i l e g e  t o  s h ie ld  a l l  
k in d s  o f  e v id en c e  o f  w rongdoing  from  a u t h o r i t i e s .  I t  has been my 
e x p e r ie n c e  in  p ro s e c u t in g  en v iro n m en ta l c a se s  th a t  many o f  th e  
d e fe n d a n ts  in  e n v iro n m en ta l c r im in a l en fo rcem en t a c t io n s  havo 
d e fra u d e d  o r  l i e d  t o  th e  govom m ent as w e l l a s  v i o la t e d  th e  
e n v iro n m en ta l law s . P e o p le  who wou ld l i e  ab ou t o t h e r  a s p e c ts  o f  
t h e i r  b u s in e s s  o r  e n v iro n m en ta l p r a c t ic e s  c o u ld  be expec ted  t o  
f a l s e l y  la b e l  documents as p a r t  o f  an " a u d i t  r e p o r t "  as w e l l t o  
c la im  a p r i v i l e g e .  Even i f  la v  en fo rcem en t a u t h o r i t i e s  were 
e v e n t u a l ly  a b le  t o  o b ta in  th e  use o f  such docum ents , i t  would o n ly  
be a f t e r  much w asted tim e  and exp en se .
Thank you f o r  t h i s  o p p o r tu n i t y  to  comment on a b i l l  t h a t  w i l l  
d e c re a s e  p r o t e c t io n  o f  th e  en v ironm en t and in c re a s e  d r a m a t ic a l ly  
th o  c o s t s  o f  p r o t e c t i o n  o f  th e  en v ironm en t.
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a u d it s  and h a a lt h  and a a fa t y  a u d ita  t o  d a ta rm in *
c o a p lia n c a  w ith  c a r t a in  law s , p a r a i t a ,  and r e g u la t io n s .

D aar R a p ra a a n ta t iv *  G ra an :
I  a s  w r i t in g  t o  a x p ra s s  ay  s a r io u s  c o n o a m i ab ou t le g i s la t i o n ^  

such as S an a ta  B i l l  1 9 9 , which w ou ld  a s ta to l la h  an e v id e n t ia r y ,  
p r i v i le g e  f o r  e n v iro n m e n ta l a u d it a  aod c r a a t *  immunity f o r  
v i o l a t o r s  in  c a r t a  1n n ircx im ataneaa . W h.il* Z n o rm a lly  do n o t 
comment on pond ing  s t a t o  l e g i s l a t i o n ,  t h i s  lo g i a la t i o n  im p lio a t a s  
s i g n i f i c a n t  fn d a ra l I n t e r n e t s .  F i r s t ,  in  A la a k a  a s  in  s o o t  a t a t a a ,  
f a d o r a l  e n v iro n m e n ta l la v s  a ra  im p lem ented la r g e ly  th rou g h  
fe d e r a l ly - a p p r o v e d  s t a t o  p rog ram * . By im p a ir in g  a s t a t o ' s  a b i l i t y  
t o  o n fo rc o  i t s  own p rog ram s , t h i s  l o g i a l a t i o n  w ou ld  havo th o  o f f s e t  
o f  im p a ir in g  th a  a n fo r c a s a n t  o f  f o d o r s l  law . f l t a t o  p r i v i lc g a  low s , 
soma o f  w hich ovan in c lu d a  p o n a lt i o s  a g a in s t  govornm ont o f f i c i a l s  
who saka  d ia o lo o u r a a  o f  p r i v i le g e d  in fo rm a t io n , w ou ld mako i t  mora 
d i f f i c u l t  f o r  th a  a t a t a a  t o  r a f o r  m a t to rs  f o r  f e d e r a l  e n fo r c ement .  
Sooond , d o fo rd a n  t o  may a t t o s p t  t o  rm ia o  s t a t a  p r i v i le g e s  in  f o d a r a l  
p ro c o o d in g s . w h i la  wa bo 11 ova  th a  so  p r i v l l s g s s  w ou ld  n o t  a p p ly , a t  
a minimum, v a lu a b la  ra o o u ro o o  w ou ld bo wsatmd in  l i t i g a t i o n .  Thu*, 
t h a r s  arm s t r o n g  ro s s o n s  f o r  fa d s x a l l a v  en fo rc em en t o f f i c i a l *  t o  
bo o on oom od  ab ou t a t o  t o  l o g i a la t i o n  t h a t  w ou ld c r o a to  a  new 
o v ld a n t i a r y  p r l v i l o g #  o r  im m unity .

1 a g ro a  w ith  A t to rn a y  G en e ra l R e n o 's  v isw  t h a t ,  p r o p a r ly  
im p lam an tod , e n v ir onm en ta l a u d ita  and o t h a r  a o l f - p o l i c i n g  
a c t i v l t i a s  a r a  u a a fu l t o o l s  o f  r a s p o n s ib la  b o s in o s s a s . L ik a  th s  
A t to rn e y  O a n a ra i , Uowwver, Z as s t r o n g ly  oppoaed t o  l s g i s l a t i o n  
t h a t  w ou ld  o r s a t o  a now p r i v i l o g s  e s t a b l i s h in g  a l s g s l  r i g h t  t o  
conceal re u s  th a  p u b l i c  and f r o a  p u b lic  o f f i c i a l s  a now o i s s s  o f  
sa c  r a t  in fo rm a t io n  —  in fo rm a t io n  r s la t i r v g  t o  e n v iro n m en ta l
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v io la t io n m  ar.d t o  p o t e n t i a l  r i s k s  t o  p u b lic  h e a lth  and th a  
en v ironm en t. e q u a l ly  r a d i c a l  w ou ld be th e  onaatm ant o f  a new 
immunity la v  t h a t  would p r o t a c t  e n v iro n m en ta l v i o la t o r s  from  
■ nforcaaan t, and I  * b * r*  h * r  o p p o s i t io n  t o  new immunity p r o v is io n * ,
as w a l l .

The a t t o m e y - c l i a n t  p r i v i le g e  and w ork p rod u c t d o c t r in e  
a lr e a d y  p r o t e c t  Crua U ia c lo a u ra  c e r t a in  m a t a r ia ls  th a t  b«a r upon 
l i t i g a t i o n ,  and c o u r t *  and la g i a la t u r a a  c o n s i s t e n t ly  hava r a ja a t a d  
effort* t o  e x tend  th ose  p r o t e c t i o n *  beyond t h e i r  w e l l - e s t a b li s h e d  
b ou n d a r ia a . T ha ra  i s  no dam ona tra tad  naad f o r  s naw and much 
b ro a d e r  e v id e n t ia r y  p r i v i le g e  f o r  e n v iru nm e iita l a u d i t s .  A v a i la b le  
in fo rm a t io n  in d ic a t e s  t h a t ,  aa a m a tte r  o f  good b ua in aa s p r a c t lc a ,  
an in c re a s in g  number o f  f i rm s  a ra  p e rfo rm in g  a u d ita  w ith o u t any 
a u d it  p r i v i l e g e ,  su rv e y s  a l s o  in d ic a t e  t h a t  s t r o n g  en v ironm en ta l 
en fo rcem en t h as  se rved  as a a a ;)o r in c e n t iv e  T o r campaniss t o  s e l f -  
a u d i t ,  as w e l l  a s  to  c c a p ly  w ith  th e  la v .

An e v id e n t ia r y  p r i v i l e g e  f o r  a u d it s  wou ld impeds lavL  
en fo rcem en t by a l lo w in g  r a o t s  tn a c  a r e  im p o rta n t t o  th e  p ro te c t io n -  
o f  p u b lic  h e a lt h  and th a  en v ironm en t t o  be h id d en  from  p u b lic  v iew  
and firom governm ent o f f i c i a l s ;  th u s , l t  w ou ld in n ib  i t  th e  o p e ra t io n  
o f  th e  v e ry  en g in e  th a t  d r i v e s  a u d i t  e f f o r t s .  B oth  com p liance  w ith  th e  la v  and c o rp o ra te  a c c o u n t a b i l i t y  a r e  more l i k e l y  t o  o c cu r 
w ith in  th e  c o n te x t  o f  openness th an  in  s e c re c y . In  a d d i t io n , a 
p r i v i le g e  w ou ld  i n h ib i t  and even p re v e n t em p loysea o r  B u s in e s s * *  
t h a t  v i o l a t e  th e  la v  from  coming fo rw a rd  t o  r e p o r t  t h e i r  em p lo y e rs ' 
t r a n s g r e s s io n s ,  th e re b y  c u t t in g  o f f  a v a ry  v a lu a b le  sou rc e  o r  
in fo rm a t io n  needed f o r  th e  p r o t e c t i o n  o f  th e  p u b l i c .

M o re ov e r, e p r i v i le g e  s t a t u t e  would s i r s  en fo rcem en t e f f o r t s  
in  a t a n g le  o f  l i t i g a t i o n  o v e r  th e  a p p l i c a b i l i t y  and re a ch  o f  th a  
p r i v i la g a  and th a  scope o f  e x em p tio n s . C r i t i c a l  te rm s in  th a  
s t a t u t e  a r e  b ro a d  o r  i l l - d e f i n e d ,  end th e re  e r e  no e s ta b lis h e d  
d e f i n i t i o n s  o r  s ta n d a rd s  f o r  e n v iro n m en ta l a u d i t s .  T h is  added 
l i t i g a t i o n  w ou ld  consume s c a rc e  j u d i c i a l ,  p r o s e c u t o r i a l  end 
in v e s t ig a t i v e  ra a o u rc a a . U n d e r ly in g  h e a lt h  end e n v iro n m en ta l 
p rob lem s c o u ld  be l e f t  u n o o r ra c ta d  and th a  p u b lic  u n p ro te c te d  
d u r in g  th e  r e s u l t i n g  d a la y s .

An e n v iro n m en ta l a u d i t  p r i v i l e g e  a l s o  would be h ig h ly  
s u s c e p t ib le  t o  abu se . Many o f  o u r  c r im in a l c a se s  in v o lv e  
d e fe n d a n ts  who make f a l s e  s ta tem e n ts  t o  governm ent o f f i c i a l s  t o  
c o n c e a l t h e i r  e n v iro n m en ta l v i o la t i o n s ,  end i t  would be an ea sy  
m a t te r  f o r  th e s e  d e fe n d a n ts  tn  la b e l o r d in a r y  in t e r n a l
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com m un icationa a f t e r - t h e - f a c t  as '’ a u d i t s '1 o r  " s e l f - e v a lu a t i o n s "  ami 
a s s e r t  f a l s e  c la i n s  o f  p r i v i le g e  s im p ly  t o  d e la y  an in v e s t ig a t i o n .  
They c o u ld  u se  th e  p r i v i le g e  even t o  s h ie ld  c o n t in u in g  v i o la t i o n *  
and ongo ing  c r im in a l c on du c t. The p u b lic  wou ld be j u s t i f i a b l y  
u p s e t  i f  th e  governm ent were p re v en ted  from  o b ta in in g  in : i r a a t i o n  
a b o u t a v i o l a t i o n  th a t  le d  to  w id esp read  damage o r  s e r io u s  i n ju r y  
b ecau se  o f  a c la im  o f  a u d it  p r i v i l e g s .

The c r e a t i o n  o f  immunity f o r  th o se  who under c e r t a in  
c irc u m s ta n c e *  " v o lu n t a r i ly "  d i s c lo s e  t h e i r  v i o la t i o n s  t o  th s  
governm en t w ou ld  be e q u a l ly  unw ise , h av in g  th e  p o t e n t i a l  t o  a l lo w  
s e r io u s  e n v i r o n n e n ta l v i o l a t o r s  t o  e scape  r e s p o n s i b i l i t y  f o r  t h e i r  
w rongdoing  when, a f t e r  th e  f a c t  and a f t e r  th e  damage has been d one , 
th e y  come fo rw a rd  and d is c lo s e  t h e i r  a c t io n s .  An im m unity 
p r e v i s i o n  w ou ld  have th e  p e rv e rs e  e f f e c t  o f  a c t i v e ly  d is c o u ra g in g  
p r o a a t iv e  e n v iro nm en ta l management, s in c e  companies and In d iv id u a ls  
c o u ld  immunize th em se lv e s  r e t r o a c t i v e ly  even a f t e r  cau s in g  s e r io u s  
harm  s im p ly  by i n i t i a t i n g  a c t io n  t o  c o r r e c t  p rob lem s o n ly  
p r o s p e c t i v e ly .  T h is  i s  u n c on sc io n ab le  in  an a re a  o f  law  d e s ig n ed  
t o  p r o t e c t  th e  h e a lth  and s a fe t y  o f  th s  p u b lic ,  e s p e c i a l ly  w h e rd . 
th e  v i o la t i o n s  a t  is s u e  may have endangered  th e  p u b lic  o r  r e s u l t o d -  
in  lo n g - te rm  en v iro n m en ta l harm . I t  would p la c e  la w -a b id in g  
com panies a t  a c o m p e t it iv e  d isa d v an ta g e  and i s  u n p a r a l le le d  in  any 
o t h e r  e n fo rc em en t c o n te x t .

F i n a l l y ,  aa a p o s i t i v e  a l t e r n a t i v e  t o  th e  p rop osed  
l e g i s l a t i o n ,  a number o f  p o l i c i e s  and a wide range  o f  p rog ram s have 
been d e v e lo p ed  and implemented a t  th e  fe d e r a l l e v e l  t o  en cou rag e  
and p rom ote  v o lu n t a r y  e n v iro n m en ta l a u d it in g  and c om p lia n c e , 
e iU iu u t  th e  need f o r  a d e le t e r i o u s  a u d it  p r i v i le g e  o r  th e  
u n n e c e s sa ry  g ra n t in g  o f  b la n k e t  im m unity . F o r exam p le , th e  U n ite d  
S t a t e s  E n v iro n m en ta l P r o t e c t io n  Agency r e c e n t ly  adop ted  and 
p u b lis h e d  a b ro ad  and com prehensive new p o li c y  on in c e n t iv e s  f o r  
s e l f - p o l i c i n g  ( In c lu d in g  e n v iro n m en ta l a u d it in g ) t o  ad d re * *  e x a c t ly  
th e  c o n c e rn s  t h a t  have d r iv a n  th a  p rop osed  le g i s l a t i o n  h e re . The 
D epartm en t e n d o rs e s  end su p p o rts  t h a t  p o l i c y ,  which i s  c o n s is t e n t  
w ith  e x i s t i n g  p o l i c i e s  w ith in  th e  Departm ent t h a t  a lr e a d y  r e q u i r e  
t h a t  p ro s e c u to r s  ta k e  in t o  accoun t s e l f - a u d i t i n g ,  c e l f - o v a lu a t i o n  
and v o lu n t a r y  d i s c lo s u r e  as im p o rta n t m it ig a t in g  f a c t o r s  in  th e  
e x e r c is e  o r  c r im in a l p r o s e c u t o r i a l  d i s c r e t i o n .  Tho Departm en t 
f u r t h e r  s u p p o r ts  th e  u se  o f  th e  EPA p o l i c y ,  in  c o n ju n c t io n  w ith  
o t h o r  a p p lic a b le  p o l i c i e s ,  in  th e  w e t t le n e n t  o f  c i v i l  o n v i r o n a e n ta l 
e n fo rc em en t a c t io n s .

Taken t o g e th e r ,  th e  p o l i c i e s  o f  b o th  EPA and th e  J u s t ic e  
D epartm en t c o n ta in  th e  r i g h t  m ix o f  s t ro n g  en fo rcem en t f o r
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w rongdoers and le n ie n c y  f o r  good a c t o r *  t o  ensu re  oon tin u ed  
p r o t e c t io n  o f  th e  pub* i c  end o f  th e  n a t io n 's  en v ironm en t. I  w ou ld  
be happy t o  a r ra n g e  f  c re p re s e n ta t iv e s  f r o a  EPA and tha  Departm ent 
to  sh a re  w ith  you t. ys in  which th e se  p o l i c i e s  and programs c o u ld  
bs adapted f o r  use in  t h i s  s t a t s .

W ith a l l  o f  th e se  p o in t s  in  m ind, i t  is* c l e a r  th a t  l e g i s la t i o n  
o f  th e  ty p e  p roposed  i s  bo th  a n t i-e n v iro n m e n t and a n t i - la w  
en fo rc em en t . W ith ou t a dem onstra ted  need f o r  i t s  enactm ent, i t  
w ou ld d i s r u p t  law  en fo rcem en t e f f o r t s ,  p ro lo n g  l i t i g a t i o n ,  p la c e  an 
enormous bu rden  upon p u b lic  re s o u rc e s , c o n c e a l t r u t h ,  f r u s t r a t e  
e f f o r t s  t o  p r o t e c t  p u b lic  h e a lth  and th a  en v ironm en t, and p ro v id e  
v i o la t o r s  w ith  an u n f a i r  econom ic advan tage o v e r  t h e i r  la w -a b id in g  
o o r s p e t i t o r * .

R C B :k jm

c c : S e n a to r  L o ran  Leman
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S en a te r L o re n  Leman 
S ta te  c f  A la sk a  
S ta ta  C a p i t o l 
Juneau , A la s k a  99801
Ra: CSSB 1999  (F IN ) , A p r i l 23 , 1996 Work D r a f t
Dear S e n a to r  Laman:
Thank you f o r  y ou r l e t t e r  o f  A p r i l  2 3 , 1 9 9 6 , respond ing t o  th e  
p o in ts  I  made in  ay A p r i l  19 , 1 9 9 6 , l e t t e r  t o  R e p re s e n ta t iv e  J o e  
Green re g a rd in g  CSSB 1 9 9 (? IN ) ,  A p r i l  2 3 , 1996 Work D r a f t
(h e r e in a f t e r  "SB 1 9 9 " ) .
I  do not d ou b t you r p e rs o n a l s ta k e  in  e n v iro nm en ta l p ro te c t ic n , n o r  
th e  s i n c e r i t y  o f  y ou r aims in  in t ro d u c in g  and p re s s in g  f o r  th e  
passage o f  SB 19 9 . Y ou r exp e rie n ce  aa an e n g in e e r  made le a d  you to  
conc lude t h a t  SB 1 9 9 's in c e n t iv e s  t o  encou rage env ironm en ta l s e l f -  
a u d it in g  a r e  w orth  th a  c o s t  to  e n fo rc e a e n t p rog ram s. I  do n o t  
q u e s t io n  th e  s i n c e r i t y  o f  you r b e l i e f s .  However, ay 25 y e a r s  o f  
l i t i g a t i o n  e x p e r ie n c e , in  th e  cou rse  o f  which I  b o tti p rosecu ted  and 
defended e n v iro n m en ta l c a se s , cau ses me t o  s ta n d  by my c o n c lu s io n  
th a t  the e f f e c t  o f  many o f  the p r o v is io n s  o f  SB 199 a ra  both  an* i -  
anvlronman*- and a n t i-e n fo rc em e n t .
You q u e s t io n ed  w hether SB 1 9 9 'a ra a u n ity  p r o v is io n s  can re a s o n J a ly  
be d e s c r ib e d  as " r a d i c a l"  in  l i g h t  o f  th e  EPA 's s e l f - r e p o r t i n g  
p o l i c y .  Hcwever, exam ina tion  o f  th e  EPA p o l i c y  re v e a ls  s t r i k i n g  
d i f f e r e n c e s  between i t  and SB 19 9 :

1 . The EPA p o l i c y  c re a te s  no new e v id e n t ia r y  p r iv i le g e .
SB 199 ' s p ro v is io n s  a llo w  en v ironm en ta l v i o la t o r s  to  h id e  
even s e r io u s ,  lo n g -s ta n d in g  v i o la t i o n s  fo r e v e r  from 
p u b lic  v iew . SB 1 9 9 'a c r e a t io n  o f  a c o rp o ra te  P l f t h  
Amendment p r i v i le g e ,  a n o t io n  u n i fo rm ly  r e je c t e d  by eve ry  
c o u r t  t h a t  haa c on s id e red  th e  m a tte r in  o u r  c o u n try 's  
h i s t o r y ,  can be h a rd ly  be d e s c r ib e d  as an y th in g  le ea  than 
r s d i c a l .
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2 . As oppcsad to  SB 199 , EPA's p o l i c y  doas not c re a te  
a le g a l  e n t it lem e n t f c r  v i o la t o r s  t o  dcdga an fo rcam ant.
Tha EPA p o lic y  i s  s im p ly  v r i t t a n  n o t ic e  o f  a lo n g ­
s ta n d in g  p o lic y  (which I  u nde rs tand  i s  c o n e is ta n t w ith  
A la sk a  Department o f  Lav p o l i c i a s )  t h a t  p rov id es 
in c e n t iv e ?  f o r  coapan ias to  s e l f - r e p o r t  and c o r r e c t , 
w h ile  a llo w in g  a n fo rc e rs  tha f l e x i b i l i t y  t o  d e a l w ith tha 
m yriad  fa c tu a l s i t u a t io n s  which a re  encoun te red  in  th s  
r e a l  w o r ld .

These d i f f e r e n c e s  a ra  o f  c r i t i c a l  im p o rta n ce . T h is  is  i l l u s t r a t e d  
by the f a c t  th a t  EPA's s e l f - r e p o r t i n g  in c e n t iv e s  are u n i fo rm ly  
p ra is e d  by e n fo rc e rs  such as the N a t io n a l D i s t r i c t  A tto rn e y s  
A s s o c ia t io n  (NCAA) and the  N a t io n a l A s s o c ia t io n  o f A tto rn e y s  
G ene ra l (NAAG), w h ile  b i l l s  w ith  p r i v i le g e  and immunity p ro v is io n s  
l i k e  SB 1 9 9 's  a re  opposed by th e se  same e n fo r c e r s .  NDAA and NAAG 
a re  n a tionw id e  o rg a n iz a t io n s  th a t  r e f l e c t  th e  views o f  th o s e  
w orking d i r e c t l y  in  en fo rcem ent o f  e n v iro n m en ta l h ea lth  and s a fe t y  
la v s  th ro u g h ou t tha c o u n try . Tha re a son  NDAA and NAAG ta k e  t h i s  
p o s i t i o n :  SB 199 -typ e  le g i s la t i o n  p ro v id e s  a le g a l  e n t it lem en t f o r
v l i  l a t o r s  t o  h id e  evidence o f  t h e i r  a c t io n s  and avo id  answering f o r  
t h e i r  b e h a v io r , w h ile  th e  EPA approach g iv e s  v a lu a b le  in c e n t iv e s  
f o r  s e l f - a u d i t s ,  but r e t a in s  f l e x i b i l i t y  t o  a d ju s t  the en fo rcem en t 
re spon se  t o  p a r t i c u la r  c ircum stan c e s . The NDAA and NAAG can h a rd ly  
be d e s c r ib e d  as a n t i-b u s in e s s , y e t th e se  g rou p s  understand th e  
r e a l i t i e s  o f  th e  en fo rcem ent o f  e n v iro nm en ta l and h ea lth  and s a f e t y  
la v s .
You s ta te d  o u r  concerns about s e c ra c y  a re  m isp la ced , becauso tha  
p r i v i le g e  p ro v is io n s  o f  the b i l l  do n o t p r o t e c t  re p o rts  t h a t  axe 
re q u iro d  t o  be made to  an agency by la v  o r  r e g u la t io n , nor do th ey  
p re c lu d e  th e  te s t ia o n y  o f  a "w h is t le b lo w e r " . However, t h a t  does 
n o t add reee  a number o f  e l t u a t io n s  f r e q u e n t ly  encountered in  
e n v iro nm en ta l en fo rcem ent a c t io n s :

1 . The s i t u a t io n ,  as r e c e n t ly  encoun te red  in  a 
p ro s e c u t io n  in  t h i s  o f f i c e ,  when a re g u la te d  company 
p ro v id e s  f a ls e  r e p o r t s ;
2 . A s i t u a t io n  in  which im p o rta n t e v id en ce  i s  con ta ined  
in  i n t e r n a l  documents which a re  n o t a p a r t  o f  re q u ire d  
r e p o r t in g ;  and
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3 . A s i t u a t io n  in  which documents a ra  re q u ire d  to  
c o r r o b o r a t e  th a  te s tim on y  o f  th e  "w h is t le b lo w e r ,"  whose 
c r e d i b i l i t y  w i l l  c e r t a i n ly  be v ig o r o u s ly  a t ta c k e d  by the 
d e fe n s e .

J u s t  a few examples o f  in fo rm a t io n  th a t  a g en c ie s  r o u t in e ly  use in  
en fo rcem en t p roceed ing s th a t  w i l l  be d en ied  them i f  a s e l f - a u d i t  
p r i v i le g e  i s  enactsd  in  A la ska , in c lu d e : (1 )  in t e r n a l memos,
p a r t i c u la r l y  r e p o r t s  o f  low e r le v e l  em p loyees on the  scene ; (2 )  
sh ip  lo g s ;  (3 )  equipment r e p a i r  r e c o rd s ;  (4 )  s h i f t  r s p o r t a ;  (5 ) 
com puter in fo rm a t io n ; and (6 ) in s tru m en t re a d in g s . A l l  o f  th e se  
documents may be p ro te c te d  s im p ly  by p ro v id in g  r e g u la r  n o t ic e  to  a 
r e g u la t in g  agency th a t  a u d its  a ra  commencing; th e  n o t ic e  may a l lo w  
f o r  an a u d it  t o  go on f o r  any le n g th  o f  tim e and c o v e r v i r t u a l l y  
any s u b je c t ,  o p e ra t io n  o r  f a c i l i t y .  V i r t u a l l y  any document can 
e a s i ly  be h idden  under th e  gu ise  o f  an append ix  t o  a " h e a lth  and 
s a fe t y  a u d i t , "  even i f  th e  in fo rm a t io n  i s  n o t g a th e red  by th e  
company f o r  the p r im a ry  purpose o f  a id in g  th e  a u d it .  M oreve r, 
w ith ou t in fo rm a t io n  ab ou t the " p r iv i le g e d "  docum ents, en fo rcem en t 
ag enc ie s  w i l l  be c r ip p le d  in  any e f f o r t  t o  overcome a c la im  o f  
p r i v i le g e .
F i n a l l y ,  you asked t h a t  the Departm ent o f  J u s t ic e  and the EPA 
become c o n s t r u c t iv e ly  in v o lv e d  in  en cou rag in g  s e l f - a u d i t s .  They 
a r a .  I t  has been a lo n g -e ta n d in g  p o l i c y  c f  th a  Department o f  
J u s t ic e  and th e  EPA t o  encouraged s e l f - a u d i t s .  I t  i s  v e i l  known 
th a t  com panies th a t  s e l f - a u d i t ,  r e p o r t  and c o r r e c t  can e xp ec t 
s u b s t a n t ia l b e n e f i t s  in  any p o t a n t la l  an fo rcam en t a c t io n . As you 
p o in t  o u t ,  EPA has a w r i t te n  p o l i c y  o f  rew a rd in g  a e l f - r e p c r t i n g  
w ith  le n i e n t  t re a tm e n t . So does th e  J u s t ic e  Departm ent. S in ce  
J u ly ,  1 9 9 1 , th e  Departm ent o f  J u s t ic e  has fo llo w e d  e gu idance 
memorandum f o r  p ro s e c u to rs  in  s i t u a t io n s  t h a t  m ight in c lu d e  s e l f -  
r e p o r t ln g ,  c o o p e ra t io n , a u d it in g  and c o r r e c t io n  o f  v i o la t i o n s  in  
v a r io u s  c om b in a t io n s . The b a s ic  message o f  th a  gu idance i s  t h a t  
good f a i t h  e f f o r t s  by a v i o la t o r  sh o u ld  be among th e  fa c t o r s  ta ken  
in t o  accoun t in  p r o s e c u t o r ia l d e c is io n -m a k in g . Such s f f o r t s  c o u ld , 
end o f t e n  d o , hava e m it ig a t in g  e f f e c t  s u f f i c i e n t  t o  conv in ce  
p ro s e c u to rs  cha t a case sh ou ld  n o t be b rough t c r im in a l ly  and t h a t  
c i v i l  p e n a l t i e s  be s u b s t a n t i a l ly  reduced o r  fo re g o n e  a l t o g e t h e r .  
In d eed , th e s e  p o l i c i e s  have bad th e  d em lred  e f f e c t  o f  in c re a s in g  
o o l f - e u d i t i n g .  In  e 1992 A rth u r D. L i t t l e  su rv e y  o f  Fo rtune 100 
c o a p a n ia s , 80 p e rc en t o f  the re sp on d en ts  p lann ed  to  ex rand  th e  
scope o f  t h e i r  a u d it  p rogram s in  th e  n ea r fu t u r e .
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I  hope you  w i l l  c o n s id e r th e  above in  the s p i r i t  o f  ou r coaaon g o a l 
o f  in c re a s in g  c on p lia n c e  w ith  la p  a r t  an t e n v iro n a e n ta l and h e a lth  
and s a fe t y  la v s  in  o r d e r  t o  p ro te c t  the p u b lic  h e a lth  and A la s k a 's  
p r i c e le s s  e n v iro n a e n ta l re s o u rc e s . Thanh you f o r  th ia  o p p o r tu n ity  
t o  c o o a en t .

R C B : k j n

c c : R e p re s e n ta t iv e  Jo e  Green




