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Alaska Court System
Fiscal Analysis

HCS CSSB 199 (RES)
Revised 05/03/96

HCS CSSB 199 IRES) creates a privilege from disclosure in certain court proceedings
for information contained in an environmental audit. If a person or entity asserts the
privilege, the opposing party would need to request an in-camera review of the
information, in order to determine if the information is not privileged and must be
disclosed.

An in-camera review of this nature can be extremely time consuming; many
environmental audits (a term broadly defined in the legislation) are composed of tens
of thousands of pages of documents. Cases in which an in-camera review is
requested will require large amounts of time for pretrial proceedings. According to the
Department of Law, it is currently representing the Department of Environmental
Conservation in 45 cases involving contaminated property. These are complex cases
in which an environmental audit was probably performed. Law estimates that it will
take an average of 50 hours to litigate the privilege issue in those cases in which a
privilege is asserted. In addition, due to the complexity of the legislation and the
ambiguity of its provisions, Law anticipates substantial litigation and appeals,
particularly regarding the privilege. Law has also advised that in some cases, the
court system will need to retain scientific and technical experts to assist in evaluating

audit reports.

The Department of Law has estimated a need for two additional attorneys to handle
the increased litigation and appeals resulting from passage of HCS CSSB 199 IRES),
largely from the creation of the privilege, as well as $75,000 for outside counsel to
handle in-camera matters in criminal cases. DEC has also projected the need for
additional attorney resources. Note that many privilege cases not involving state
agencies will also be litigated, such as cases in which the plaintiff is a private citizon
or a municipality. Accordingly, the court system will see far more cases than the
cases which involve LAW, DEC, and other state entities. This fiscal note reflects
contractual costs for a discovery master to handle the in-camera review of
documents, as well as the greater clerical costs associated with cases involving
extremely large amounts of documents.

Pago 2 of 3
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FISCAL NOTE

STATE OF ALASKA BILL NO. hCSCSSB 1991IRES)
1996 LEGISLATIVE SESSION
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The pill amends AS 09.25 and AS 12.45 by adding several new sections which, with respect to
(environmental laws, would create 111 a new evident ary privilege that applies >ncriminal, CiVil. and administrative
icases, and (21 immunity from crvil and administrative penalties. During testimony on the bn! industry
‘representatives testified that once tne bill too* effect they would immediately initiate many aud-tes covering a
wide area of activities where violations may be occurring. This will have the effect of depriving tho public and

the state of important information about environmental problems that would otnerwiso lead to remedial actions
'being tenon.

Sect'on 09 25 490la)(3l defines environmental laws to include fedora-, state and municma environmental
jlaws. Under section 09.25 490(bl. tho term ‘environmental law' is to be broadly construed
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STATE OF ALASKA BILL NO. HCSCSSB 199 (RES
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Section 09.25.490(a)(2) defines the term "environmental
audit'* as the voluntary, internal, review cr assessment of
compliance with environmental laws. Under the bill, an audit may
be conducted randomly, regularly, or in response to a particular
event. Audits may be conducted by owners cr operators of a
regulated facility cr activity or by their employees or

independent contractors

The bill broadly defines the term "audit report" ir.
section 09.25.490(a)(1) to include any document or communication
associated m any way with an audit, as we.i as the resul-tn-~

corrective action plan.

T:»j Prcprsed Audit ?rivilecc

Under section 09.25.450(a), a party may not discover or
use audit reports, including the underlying information ga.hered
or acnerated during the audit, in civil actions, crimma,
proceedings, or administrative proceedings, except for workers
compensation proceedings. However, under section G9.25.45C(c), a
person who conducts or participates m an audit may testify
regarding events he cr she observed during the audit, but ray not
testify about cr produce documents relating to the audit itoe.f

Under section 09.25 4SCMd . regulators may neither request.
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review, nor use an audit report during an inspection. Under
section 09.25.450(e . ail documents in the audit report must be

labeled.

The privilege may be waived by following the mechanisms
established in section 09.25.455, including written waivers and
confidentiality agreements. Under section 09.25.455% |

disclosure by any other means or under any ether circumstances

does not waive the privilege.

Under section 09.25.465, certain materials are
nonprivileged. These include documents and information required
to be aatr.ered under an environmental law or permit, under a
license, or under a contract with the state. Inform.otion
gathered by a regulatory agency or provided by a person not
involved m the audit is also nonprivileged. There are a number
of otr.er exceptions for information gathered independent of the

audit,
rrcposed Immunities
Under section 09.25.475. a person who voluntarily

disclosed the violation of an environmental law IS immune from

administrative and civil penalties. The bill established a
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number c¢f conditions that must be met to immunize the violation,
Immunity is not available for zioiations that resulted in
substantial personal injury onsite or substantial personal,
property, or environmental injury offsite. For persons that do
not qualify for immunity, the bill authorizes mitigation of

penalties.

* increased attorney time m negotiating, draitmg, and
reviewmec permits, contracts, .eases, regu.atior.s, arc c.r.er
documents to ensure that adequate compliance information is being
gathered and maintained to meet the state's regu.attry and
proprietary responsibilities. Each year, there are several
hundred state permits, contracts, and leases that require
attorney review and negotiation, necessitating tr.rec additiona.

attorneys.

* increased attorney time in negotiating, drafting, ar.d
reviewing confidentiality agreements and in advising state
agencies or. issues relating to privileged information ard pub.ic
records. This is important because, under section 09.25.455(c).

the state and its employees will be liable fcr damages or
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stipulated penalties for the breach of any agreement.
Additionally, we would expect to see litigation over the
interpretation of confidentiality agreements. Based upon an
anticipated 2C confidentiality agreements each year, each one of
which would require a minimum of 41 hours to negotiate and
review, the Tepartment cf Law will require one-half an attorney
per year. The anticipated litiaation ever the confidentiality

azreemer.ts would require an additional one-half attorney

« Luc to the breadth of the privilege and the lack of
any standards CI requirement that the audit be perfcr-ed by ar.
independent, properly trained and qualified auditor, tne
prevision that an cwr.er or operator, employee, or independent
contractor may »m response to a particular event* initiate an
audit will likely invite abuse and create a oafe hareor for
violators. Increased investigative efforts and attorney tire
will ce necessary to overcome assertions of privilege and
I— unity. We cannot determine the fiscal impact of this

eventuality, but it could be substantial

» lue to the complexity of the bill and the ambiguity

of its provisions, we anticipate substantial litigation and
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appeals, particularly over the privilege. Concerns regarding
violations of constitutional requirements relating to victims'
rights to access information, equal protection, and due process
have beer, raised. Currently, the Department is representing DEC
in 45 contested cases ir/.olving contaminated property. We are
also representing DNR and DCTrF m about 15 additional contested
cases involving environments. issues and contaminated property.
These are complex cases where an environmental audit cr site
assessment would most likely have been performed. [If the
trivileae is asserted m a contested case, we would est? nate that
it will take SC hours to litigate the privilege issue. In some
cases, substantially greater attorney resources will be needed.
Tne Depart-er.t will be require an additional two attorney
positions tc handle the increased litigation. In addition to
attorney time, we will require a significant increase in
assistance from experts for investigative and contaminated
property assessments. These costs can he estimated to range from
§5.000 tc S100.00C per case, and will average $35,000 to S50.000
per case. The total increased coots each year are an estimated
$2.10C.000. For cases involving large scale environmental

damages. these costs will be significant.y higher

« The privilege established by the bi.l will result m

mforr.ation mat is currently avai.acle being withhe.d from not
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only the State, but also from private individuals. There is an
in-camera review mechanism in the bill for people who want access
to "privileged" information tc ask a court to grant it. However,
the mechanism creates a Catch-22 situation for both the people
asking for access to the information and for the court, since
neither would have sufficient facts on which to act. This 1is
completely opposite frcrn current law which allows a person who
controls documents (and thus knows all about them) to ask a court
to protect them from discovery. Not only will the bill"s
treatment of the court's review of privileged information create
confusion, it will result m more litigation ard it will take a
lot of court time to make sense of it all. In some case3, the
court 3ystem will be required to hire scientific a*d technical
experts to assist the judge cr discovery master conducting the in
camera review m evaluating the audit reports and documents

claimed tc be privileged.

« Because the bill dees not provide ar. exception to the
privilege fcr evidence that io otherwise impossible to obtain or
that cannot be obtained without undue hardship, there will be
cases, including cases filed by the State to recover the State's
costs ir. cleaning up contaminated sites, that the State will be

unable cc litigate without great expense, if at all. The cost to
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the Department of Environmental Conservation in unrecoverec

cleanup costs could be several million dollars over time.

* In cases where the State or a state agency is named
as a defendant due to its environmental responsibilities as a
land owner or property manager, there will be increased
investigative costs to gather evidence relating to contaminated
sites and to the apportionment of liability for cleanup and
restoration costs. If it becomes difficult to accurately and
fairly allocate liability due tc the site assessments or audits
being privileged, then the state will likely end up paying a
sreater share of the cleanup and restoration costs. There wil
be a substantial increased cost tc the General Fund similar to
the amount the State is paying in the Toksook Bay case (S/I.2

trillion) .

» The state may also end up buying the liability and
cost of cleanup for land the State condemns for capital
improvement projects, where the condemr.ee has hidden

contamination under a privileged environmental assessment.

« While the Senate Finance Committee amended CSSB 19?
(RES) to create an exception to the privilege ir. proceedings

relating to pipeline rates, tariffs, fares, or charges, there 1is
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nc assurance that the exception will not result in litigation.
This 1is because, TFirst, the creation of an exception for only one
type cf proceeding raises an equal protection issue; and second,
the pipeline audits are often used for more than just tariff
issues, creating confusion over what information ma*" actually be

disclosed for what purposes.

While the bill tries to exempt the tariff cases, it may
not be completely effective. Besides jeopardizing the entire
tariff system, 1if the carriers succeed in claiming an audit
privilege for all cr part of ar. audit, the State will have tc
conduct its own audits, which can coot from several hundred
thousand to millions of dollars per audit. The audits used m
the 1995 Taps tariff cane, fcr example, cost approximately $25.25
million. The case it3elf is worth around $85 million to the
State. Discovery disputes and litigation ov r the audit
privi?ege would allow the Alyeska Pipeline Company to hamper the
State"s ability tc depose Alyeska employees about the facts o: a
tariff cacc by raking them part of the audit team. This maneuver
would also have the effect of prohibiting those employees from
ever reporting any violations un.eoo they wanted to face .awsuits
for damages. Under certain federal laws, whistleblowers will
retain protection, but under this law. they will lose it.

resulting m mere confusion.
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¢ Since the Criminal Division has only one
environmencai prosecutor on staff and the Division®s caseload
priorities preclude reassignment of his duties tc other
prosecutors, 1if the environmental prosecutor is conflicted out of
a case due to his review of privileged information, then i1t will
be necessary to retain outside counsel to conduct the in camera
review so that the state prosecutor can handle the prosecution.
Outside counsel will be required on approximately 20 occasions,
at 25 hours each to conduct the ir. camera reviews, at a rate of
515C per hour. Total outside counsel costs cf $75,000 will be

required each year.

The audit privilege ar.d immunity may jeopardize
federal approval of various state-run programs, such as the
Underground Injection Control program under the Alaska Oil and
Gas Conservation Commission; and the Drinking Water. Solid Waste,
and Air Quality programs in the Department of Environmental
Conservation. The state programs must be at least as stringent
and effective as the federal programs. We would expect increased
attorney time to answer legal questions regarding the impact of
the bill or. the delegated programs. It is also possible that the
federal agencies nay initiate efforts to withdraw approval of
the state programs, necessitating attorney time Tfor negotiations

and possibly litigation, and possibly removing environmental
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reaulatorv authority from state oificiais In A.aska to federal

officials in Seattle and Washington, D.C.

* The creation of a sweeping state evidentiary
privilege that has no counterpart ir. federal law will require
attorneys tc consider whether a federal remedy is available and
preferable to a state remedy; and will result in ccr.fusion,
arguments, and litigation ever how to treat evidence that 1is

privileged under state law but not tedera- -aw.

Because the grants of privilege and immunity provided
by tiv: bill are so bread there will be significant iIncreased cos
to the State in terms of litigation, 1investigation, cleanup and
remediation costs, lost oil and gas revenues, and lost federal
funds in respect to noncompliance with environmental

requirements, as shown ir® the summary below.



HCSCSSB 199 (RES) COST SUMMARY
Negotiating and reviewing permits, contracts, Icastajmdjrciailalifins

Personnel: 3 attorneys, L5 clerical support

Aggregate attorney rate SAttorney IV/Attomey 1) from the Department of
Law's annualized cost rate schedule = S126,000 per attorney position, plus
$5,000 per attorney for travel, and $6,500 per position for niew position
equipment

Fﬂn(_? source: General Legal Services = 35 percent GF. 15 percent IAR,
Environmental Law = 50 percent L/A Qil HZ

Line Items: Personal Services 326 1
Travel 150
Contractual 397
Supplies 93
Equment 22.8
Tota 412.9

PFTs-4.5

Negotiating and litieatinv. confidentiality agreements

Personnel  Lattorney, 0 5 clerical support _
Annualized cost per above explanation * $126,000 plus travel and equipment
Fund source General Legal Services = 100 percent GF

Line Items Personal Services 108 7
Travel 50
Contractual 132
Supplies 31
Equ)ment 9.8
Tota 139 8

PFTs- 15

Litigation and appeals ever the privilege

Personnel 2 attorneys, 1 clerical support _
Annualized cost per attorney (S I_26,000S as shown in paragraph 1 above
Fund source General Legal Services ~ 35 |_{Jercent GF, 15 percent IAR.
Environmental Law m60 percent I/A Oil HZ



Line Items Persona) Services 2174

Travel 100

Contractual 2.1264

Supplies 6.2

Equment LiLi

Tota 2.379.6
PFTs« 30

Criminal Division in.camcra_Lcnc?

Outside counsel to avoid conflict between in camera reviews and criminal prosecution
575,000 perannum
Fund source Criminal Division = 100 percent GF



Senate Bill 199

Environmental Self-Audit Legislation

by Senator Loren Leman / Updated: May 3, 1996

Senate Bill 199 is designed to increase compliance with environmental laws
by encouraging regulated entities to conduct voluntary audits of operations and
programs, identify violations, and take corrective action.

As the budgets of regulatory agencies are reduced both at the federal and state
level, the importance of encouraging a system of self-policing becomes even more
important. SB 199 creates incentives for voluntary compliance by offering limited
immunity for violations that are discovered through a self-audit, provided that the
noncompliance is unintentional, promptly reported, and promptly corrected.

In addition, SB 199 establishes a qualified privilege for the reports generated
from voluntary self-audits, which prevents these documents from being used as a
"road map to prosecution™ by government officials, or from being used by hostile
third parties.

17 states have now adopted laws providing for some form of privilege and/or
Immunity to encourage environmental self-auditing. Legislatures in two other
states, Ohio and South Carolina, have recently approved self-audit incentive bills
which are expected to be signed into law by their respective governors. Several
other states have seen similar bills approved by at least one house of the legislature,
and legislation has been introduced in both houses of Congress which would apply
these principles at the federal level. On May 21, the U.S. Senate Judiciary
Committee will hold its first hearing on the subject of self-audit incentive laws.

Although self-auditing legislation has grown ever more popular across the
nation, SB 199 has been criticized by some environmental lobbyists, trial lawyers,
and representatives of the Knowles Administration. Some of the arguments raised
against SB 199 are rooted in a basic misunderstanding of the legislation. But other
arguments stem from a genuine philosophical disagreement on how regulators and
the reqgulated community ought to interact with one another.

Responses to these objections can be found on the attached pages. In many
cases, these objections have been [lifted verbatim from testimony given before
committees in the House and Senate.
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by Senator Loren Leman

What does SB 199 do?

= Helps protect Alaska's environment by encouraging companies to conduct voluntary audits of their operations
in an effort to find & fix areas of non-compliance with environmental law

How does SB 199 promote self-auditing?

= SB 199 creates two incentives toencourage self-auditing:

1) Immunity - ifacompany conducts an audit and discovers unintentional violations, promptly reports
these violations, and takes corrective action, it will be granted immunity from penalties.

2) Privilege — a qualified privilege isextended to audit reports to ensure that companies acting ingood faith
will not have their compliance audits used against them in legal actions. By its very nature, an audit report
can be aself-incriminating document: it discovers problems, identifies what personnel or management
systems arc responsible for the problem, and recommends a course of corrective action. Businesses should

be encouraged to produce these self-critical reports, and not be penalized for it

How do these incentives encourage self-auditing?

< Companies will be encouraged to invest time and money in self-auditing, knowing that they will not be penalized
for unintentional violations that arc discovered and corrected, and knowing that the self-critical audit report

will not be used to punish them.

Have other states enacted self-audit incentive legislation?

= Yes. 17 states have self-audit statutes that grant privilege and/or immunity as incentives. ‘Hie legislatures of two
other states. Ohio and South Carolina, have approved self-audit incentive bills which arc expected to be signed
into law shortly. Legislatures in virtually all other states have similar measures under consideration.



Will "bad actors” be able to use this bill to avoid punishment?

< No. The bill provides safeguards to prevent abuses. No immunity is allowed when:

1) Violation is knowingly committed.
2) Violation causes substantial off-sitc harm or on-site injury.

3)  Violation is discovered through means other than avoluntary self-audit.

4)  Violation is not reported promptly after discovery.
5)  Violation is not corrected within a reasonahle time.

6) Person or entity seeking immui.ity has a history of repeated violations that were not corrected.
Will the self-audit privilege allow bad actors to shield information?

e No. The privilege docs not apply to any information already required to be maintained or reported to a
regulatory agency as part of a law, regulation, permit, contract, or lease agreement.

= Privilege cannot be claimed for information that is already maintained or developed a? part of ordinary
business practice.

= Privilege cannot be claimed for information that a regulatory agency obtains through its own sampling,
monitoring or observation.

= Privilege can be overcome ifajudge determines that it is asserted for afraudulentpurpose, or that die
audit was prepared for the purpose of avoiding disclosure of informationneeded for anongoing or

imminent investigation.



— MEMORANDUM

International . . -
Airport SUM of Mijks. urpr.<rimaf Tmratwittfii 4 + w e r*aiuy

To: Sam Kito Ill, P.E. Date: May 3. 199fi
Legislative Liaison ' )

Telephone: 200-2404

Froni. Christine E. Klein

. . .
Environmental Marfayer Subject: Senate Bi* 199, Airport

Fiscal Note Information

Due to short notice and immediate need for information to prepare a fiscal note on SB 199 costs, |
am sending this directly to you. SB 199 allows environmental audit* to be *pnvlleged documents’
inacccsciWo to landowners, regulators, end othem This provides protection from regulators and
landowners sucn as airports’ who may wish to use the documents to require responsible party
cleanup or enforcement Potentially hundreds ol tenants statewide could use this privilege and
refuse landowner access to environmental information. Airports as mdustnal faculties need access
to tenant audits because as landowner the airport is—and has been held labte for environmental
non-compliance and associated cost* often due to tenant activites

SB 193 Costs: Without contractual or landowner protection, the costs aa well as liabilities of SO 199
to airports will be substantial. Below are recent cases of costs Incuned at Anchorage International
Airport (ANC) alone, due to a lack of tenant information or access to environmental report*. The
costs are contractual and do not include state employee time or resources

Over $470,047. and extensive tmo was cpont dunng 1993 ar.d 94 cleaning up a site that a tenant
refused to provide Informalon on, and then abandoned et ANC. Emorgoncy acton was required
due to potential enforcement actions of 323,000 or moie per day. Had test results, materiel
inventories, or environmental assessment documents been provided, up to #400,000. of U* cost
couia nave been saved in site deanup and waste disposal. The site materials had to be treated as
hoiardous waste site under tne Federal Resource Conservation and Recovery Act (RCRA) flue to
lack of records. This was a standard size lot with common aviation activities Two state airport
environmental employees were kept busy full time ter over thrco months on this project

ANC has spent ovor $1,000,000. in removal and cleanup of approximately 200 small underground
storage tanks around Lake Hood in 1992 and 93. Had fuel releases be m prevented by tenant
operators or releases reported, this money time, and resources could two Deen saved. The limited
information that was ovoiloblo for this particular project, reduced the total cost substantially.
However, at the same time there are many other removing tanks suspected on the airport wriich
tenant owners havo not yet prov ded Information on regarding thc-r perm tting. registration,
monitoring, and assessment data

Mark Air Is another tenant case where past activtes have resulted in contam.nation being left at
many airports statcwido. Cleanup estimates are yot unknown due lo the lack of available ard past

records.

Recommendation: SB 199 should be changed tc allow landowners' **coess to tenant
environmental documents through pub4c loase agreements cr contracts already in piece

|S ww#M Mh p i4> tytefrw owx
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S3 199 — Responses to Common Arguments

Argument: "The privilege [in SB 199]... creates a secret. It withholds
information from the public and from the requlatory agency. And it has the real
potential to increase public suspicion about the activities and motivations of the
company. We believe that this would actually decrease cooperation.”™ [testimony
from the Department ofEnvironmental Conservation (DEC), January 31,1996.)

Response: There is nothing unprecedented about *secrets™, at least when a
public interest is served by maintaining confidentiality. For example, Alaska has a
statute (AS 18.23.030) which establishes a privilege for the proceedings and records
of physician peer review panels. These are kept "secret™ under the rationale that it
serves a public health interest. The peer review panels encourage an honest
dialogue among physicians about their performance and the effectiveness of certain
patient treatments. Such frank discussions are valuable in helping the medical
profession improve patient treatment. But the honesty and frankness of these
proceedings would be jeopardized if the physicians involved believed that their
comments and findings could be subject to discovery in a medical malpractice suit.
Consequently, Alaska and virtually every other state in the country have passed laws
establishing privilege for these peer review groups.

There are other examples which clearly recognize that confidentiality is
sometimes necessary to advance a public interest.  On March 29, the Knowles
Administration issued a press release announcing that the state and Marathon Oil
Company had reached an out-of-court settlement for $5 million, pertaining to
disputed amounts ower* by Marathon under the Net Income Tax Act from 1988 to
1990. The press release states that "Both sides are bound by a confidentiality
agreement that precludes further discussion of the issues with third parties."
[emphasis added] This suggests that the Knowles Administration is keeping
"secrets™ from the public. We presume that, if asked to defend thii, the
Administration would argue that the public interest in securing $5 million for the
state treasury justifies the confidentiality provision.

There are other privileges in current law, such as attomey-clienl privilege
and the work product doctrine, which recognize there are circumstances in which
confidentiality serves a legitimate public interest. The premise of SB 199 is that the
public*s interest is served by increasing compliance with environmental laws. The
self-audit privilege provides an incentive to conduct compliance audits, by removinyg
the fear that the audit report will be used as a "road map to prosecution™.

Argument: "The real beneficiaries [of SB 199] will be the midnight
dumpers; the fly-by-night operators who prey on one community after another; the
companies that engage in fraud and submit false reports to the government; the
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companies that know they have violations and don't correct them..." [testimony of
the Department oflLaw, House Resources Committee, April 24, 1996]

Response: Aside from the utter lack of nuance, this dark rhetoric betrays a
fundamental misunderstanding of the intent and substance of self-audit incentive
legislation. SB 199 is similar to self-audit laws already on the books in 17 other
states, and there have not been horror stories about "bad actors™ attempting to use
these bills as some kind of "shield" against prosecution.

« New Hampshire has a law similar to the Alaskan bill, and Governor Stephen
Merrill has informed the EPA that his administration is very pleased with their
statute. As the former Attorney General of New Hampshire, Gov. Merrill is
well aware of the importance of prosecuting "bad actors™. The Governor flatly
rejects the argument that privilege laws undermine efforts to punish bad actors.

« The House and Senate Resources Committee both heard testimony from John
Riley, Director of Litig tion for the Texas Natural Resources Conservation
Commission (TNRCC). Mr. Riley testified that his department has been very
pleased with the effects of Texas" self-audit law, noting that companies have
discovered and corrected violations through self-audits that would not have been
detected using normal agency inspection procedures.

e The Director of Michigan’s Department of Environmental Quality, Richard
Harding, is looking forward to implementing Michigan’s newly-passed self-audit
law. In a letter to the EPA, Harding stated "We anticipate our enforcement
capability will increase as we are able to focus staff resources away from firms
that are attempting to voluntarily comply and direct them to the *bad actors' that
need to feel the full force of the law."

SB 199 does aoi "replace” existing tools used by regulatory agencies to
promote compliance, e.¢., inspections, reporting requirements, monitoring,
maintenance of records, etc. But is docs encourage companies to engage in “self-
policing™, in recognition of the fact that agencies will never be able to adequately
monitor more than a tiny percent of regulated entities under their jurisdiction.

Furthermore, the privilege and immunity provisions in SB 199 are tightly
drawn so that "bad actors™ will not get any breaks. For exam* the self-audit
privilege cannot be used to protect information that is already required to be
collected, maintained, developed, or reported under an environmental law, or that is
required as part of a license or contract agreement with the state. Privilege does
not apply to information that is developed in the course of normal business
activities, and it doesn't apply to information that an agency obtains through its own
observation, sampling, or monitoring. Privilege can be overcome if a judge rules
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that it has heen asserted for a fraudulent purpose, or if an audit reveals evidence of
noncompliance that was not promptly corrected.

Likewise, numerous conditions must be met in order to qualify for immunity:
< the violation must have been detected through a voluntary environmental audit.

= the regulated entity must have provided advance notice of intent to perform the
audit in order to qualify for immunity for any violations that are discovered.

= upon discovery, the violation must be promptly disclosed via certified mail, and
the non-compliance must be corrected within a reasonable time.

« the violations disclosed must not have resulted in substantial off-site
environmental harm or substantial injury to persons on-site.

<« disclosed violations must not have been independently detected or already the
subject of an investigation before the voluntary disclosure was received.

= the person making the disclosure must not have knowingly committed the
violations, and must not have a history of repeated violations.

< the regulated entity must release (upon request) to the appropriate regulatory
agency the portion of the audit report dealing with compliance plans and/or
corrective action, and must work with the agency to address these issues.

Argument: "How the audits are done, who may conduct them, and the scope
of the audit report remains problematic... The proposed committee substitute allows
the audit to be done by an employee, even if that employee has no ability to carry
out the audit recommendations. The audit must be done by someone who not only
knows what they are doing, how the facility docs or should operate, and what the
rules are, but also by someone who can, or who is working under the specific
direction of the person who can, commit the company to whatever corrective action
may be necessary." (statementfrom DEC, 03-08-96J

Response: Because of the varying types of businesses covered by SB 199, it
Is possible that self-audits of smaller businesses might be performed by the owner
or operator. On the other hand, it is likely that a larger business will delegate an
employee or contractor to perform the task. The procedures will vary depending
on the size, complexity, and type of operation. Accordingly, SB 199 provides for
flexibility in this area.

The concern that the audit should be performed by someone who 'knows
what they arc doing™ is very curious. Businesses are already required to file taxes.
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permit reports, and other complicated paperwork with government regulators.
There 1S no requirement that these tasks be performed by someone "competent™, but
businesses ordinarily make sure these tasks arc performed by qualified personnel,
just so the job isn't messed up.

The same dynamic works with SB 199. For a business to ensure that il
benefits from the immunity and the privilege provisions in SB 199, a process must
be followed: advance notice of the audit, accurate identification of problems,
prompt disclosure of noncompliance via certified mail, cooperation with regulators
to correct any problems, etc. It is inconceivable that a business would assign such a
task to, say, a part-time intern. Such poor management would place injeopardy any
benefits that would have otherwise been available under the bill.

There arc textbooks and a sizable amount of literature that describe the self-
auditing process for businesses. This is not an untested or ill-defined concept.
Nevertheless, SB 199 provides guidance on what types of documents would
ordinarily be included in an audit report, including: a description of the scope of the
report, information gained from the audit, findings, conclusions, recommendations,
exhibits, and appendices. Supporting information might include interviews with
current or former employees, field notes and records of observations, laboratory
analyses, legal analyses, photographs, and computer-generated information. Once
again, the specific components of the audit report will vary from business to
business, depending on the size and nature of the operations.

Argument: "..in Alaska as in most sutes, fcd-ral environmental laws are
implemented largely through federally-approved sute programs. By impairing a
state's ability to enforce itsown programs, this legislation would have the effect of
impairing the enforcement of federal law."™ (letter to Rep. Joe Green from U.S.
Attorney Robert Bundy. April 19. 19961

Response: Clearly, the assertion that SB 199 would "impair a sute's ability
to enforce its own programs™ is subjective. Many regulated entities not currently tn
compliance will never be detected using traditional enforcement mechanisms.
There will never be enough regulators or inspections to accomplish the job.

Whai is needed is a supplemental mechanism to encourage self-policing. All
the traditional enforcement mcchanisms-with their limited rcach-wtll remain
inuct. This hill creates the incentive for volunury compliance, providing good
actors an opportunity to scrutinize operations without fear of negative
repercussions. This docs not “impair™ but rather enhances a sute's ability to
accomplish the real purpose of its programs, which is to protect the public by
securing the highest possible rate ofcompliance With the law. Wc must measure the
success of environmental programs not by the number of lawsuits or fines handed
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out, but rather by the percentage of regulated entities that are complying with the
law.

Argument: "Available information indicates that, as a matter of good
business practice, an increasing number of firms are performing audits without any
audit privilege. Surveys also indicate that strong environmental enforcement has
served as a major incentive for companies to self-audit, as well as to comply with
the law."™ fletter 10 Rep. Green from U.S. Attorney Robert Bundy, April 19, 19961

Response: Certainly many companies are already performing audits. But
available evidence indicates that more companies will conduct audits if privilege and
immunity incentives are enacted into law. Many of the Alaska companies and trade
groups supporting SB 199 currently perform self-audits, but they recognize the
benefits SB 199 will provide inencouraging other companies.

Last yc;:.” Price Waterhouse conducted a Mirvey of 369 companies nationwide,
representing 14 different manufacturing and service sectors of the economy, to
gather information on self-auditing practices.

75 percent of companies now perform some form of self-auditing, but two-
thirds of those companies stated they would expand such programs if penalties were
eliminated for problems that the companies themselves identified, reported, and
corrected. In addition, 20 percent of the companies that do not perform audits stated
that they feared the audit information could somehow be used against the company.

This fear is unfortunately validated by the experiences of compiniea that are
performing audits: 25 percent reported that outside third panics had attempted to
obtain their audit data, and 15 percent reported that these attempts were successful.
An additional 12 percent said that disclosed audit reports had been used for
enforce sent purposes against them.

Gearly, many companies question why they should go above and beyond
what the law requires by conducting expensive self-audits, only to discover
problems that will lead to penalties and other punitive actions. These perceptions
constitute a reality effectively addressed by 3B 199. Critics refuse to acknowledge
that this problem exists.

Argument: "The atir.nc/-client privilege and work product doctrine
already protect from disclosure certain materials that bear upon litigation, and
courts and legislatures consistently have rejected efforts to extend those protections
beyond their *cll-csiaolishcd boundaries. There is no demonstrated need for a new
and much broader evidentiary privilege for environmental audits."//e//er to Rep.
Joe Green from U.S. Attorney Robert Bundy, April 19. 1996)
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Response: By observing that olher privileges exist under the law, the author
of the letter makes a useful point. There are precedents for establishing privilege
for certain kinds of information, at least when a public interest is served. The
public interest of maximum compliance with environmental laws justifies the , 'f-
audit privilege.

As the writer of the letter observes, existing legal privileges are confined to
defined areas, e.¢., physician peer review panels, attomey-clicnt relationship, etc.
That is precisely why they are not especially useful for protecting environmental
self-audit reports. For example, the attomey-client privilege would require the
involvement of an attorney in all aspects of the audit. This would have the effect of
raising the audit costs, and would exclude many small businesses who could not
afford this legal counsel. Furthermore, an attorney-written audit report is likely to
be a sanitized document that omits frank descriptions of how problems were
created, which employees were responsible, and how to bring the entity into
compliance.

The value of privilege in encouraging more companies to self-audit is
demonstrated in the Price Waterhouse survey previously cited. But privilege is also
needed to improve the quality of self-audits that are already being performed. |If
auditors do not fear that reports will be disclosed, they will be at liberty to write
frank assessments of problems, rather than using oblique language.

Textbooks on self-auditing are replete with warnings against using language
that i1s too specific or descriptive because of the possibility that the report might he
disclosed to hostile parties. One such textbook cautions, "The possibility that audit
rcporu could become public or be disclosed to potentially adverse parlies should
also shape the language auditors use in their reports. It is usually unwise and
unnecessary to opine in an audit report that a given activity or condition is "illegal®
or a 'violation.""* (Environmental Health, and Safety Auditing Handbook by Lee
Harrison, Copyright 1995, p. 295).

| believe that audit reports should be frank documents that get straight to the
heart of the problem, as opposed to using vague and ambiguous language.
Protecting audit reports through privilege will encourage honesty and candor.



Supporters of Senate Bill 199...

Alaska Forest Association
,Alaska Miners Association
Alaska Municipal League
Alaska Oil & Gas Association
Alaska Rural Electric Cooperative Association
Alaska Support Industry Alliance

Alaska State Chamber of Commerce

Alyeska Pipeline Service Company

Council of Alaska Producers

[>vmbutcrt by S<tutor Loren I*rnun
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May 3.1996

p Ho o able Bruce M. Bmelho
ICe0 eAttorney Genera
D artmento Law

?(00
Juneau Alas a 99811*0300
Dear Mr. Botelho:

This afternoon | received the DcP]anment of Law s fiscal note for Senate Bill 19?
which projects this legislation will cost the Department approximately S3 million annually.

In reviewing the justification narratiye, il is clear to me that your analysis stems
from mvahg assum tlons on the practical ef eYectso fthis bill Y y

| am disappointed that in the urs | have spent djscussing SB 199 with you,
Marie Sans ne a)rP(P h rmemgerso [](? partrpent ?phaveb e ungliccessul in )
onveyln mte}r& ang the su tanceo IS |e([] tion. . Instead o esutj are
ureaucr cy, this bal w streamp overnmen creatmrqamoree Tective's

expensive way for securing compliance with environmental”laws

. lam alsod|saCP£omted Fhat){ou have waited yntil five daR/s bef ?re theenﬂof he
?essw)n t0 roduce Anltlve Iscal estimate - one that is exponentially larger than the
IScal noteS from other departments.

Senate Bill 199 was introduced on the fust da}; of the sessmn Most departments
issued f |sca notes yt e end of Jan ary In March, the Senate finance Committee

re ueste th Dﬁ par gntq Law sl sca anal s1s. On March 20. P/ou |ssuegan|ndef|n|te
Saenotew Ich'sutcd "It Is not possible to détermine the eventual increased cost to the

Mgrch 21 tPe Se ate Inance Com ataee reported SB 199 with thr$e doostl
fhscal notes: 39900 rom the Dc anmeg nwron ental Conservation. $4 Oé) rot *
Gngeepartmento Natural Resources, and $66,000 from the Department of Fish a

In Apnl the House R (esourc s.Committee requested your ISCﬁ| a \Msas On Apnl
Q/%'f one acl;am resented an Indefinite fiscal not saymé again that it was “not
possinle™ to determine the cosu

Now. more than, tw- weeks later, yo s¥ # have presented an elaborate. 13*pagc |sa
note, complete with projections for new ‘staffing requtremcnu. contracting cosu. supp les,
travel expenses, etc.

Your fiscal note u hased on the as m |on thatamasswe increase in attorney ame
will be necessary due to new litipuon ang QP work resulting from enactment o SE 199,



Attorney General Botelho
May 11096
Pa e?

H?wever other states that have enacted bills similar to SB 199 have reached remarkably
different conclusions:

+ Colorado assdaﬁrll rantin Brvl)ege anF rmmugrt 0.encqurage self-audits.
Its legislature concluded that the act could be™implemented within existin
appropriations, and therefore no separate appropriation of state moneys is necessary to
carry out the purposes of this act.”

o The self-audit law in Texas has been in force for nearly a Year Ti |? fisca
analy er ortheTexas |I| rorected 26r0.c0St he Drrector \%au% orteTexas
Natura Resources, Conservation Commission (T John R % as stated t

grtment -with 100, 000 requlated entrtres under rts,,msdrctro has covered te
costs rmEcmcntauon with out anysgecra appropriate Heas? reports he Is not
aware of a rnrlrle Instance In which the Texas Att? neP/ Genera soffice has hr.d to enter
Into litigation to dispute a fraudulently asserted self-audit privilege.

. The Govern? gnd ormerAttorneY General of New Hampshire Steh)vhf
Merrill, hasstron? rsPute claims tha ew amgs Ire's self-audit law
ﬁr . arr]na Ir\r/lear‘r(rcp 15.1996, letter t

"encoyrage [itigatio the EPA. Governob r\genrl akes

awort oInt. aw may betested Incourt, we cannot be deterre

our ef ort ?ag omAn d;h scnous requlatory reform b causeo f threats of surt This brII

5 S ecr IC ay esigned to foster co penlrfon among the usrne?F community

requlators, ldwmakers an envrronmenta rnteresé roups. ['will assure thtthe Ia\g has
at We continue our patn towa

di OPA)OHUHII to succeed in New H Rshrre a

making government more busingss frie

aly."

A total of 17 state? now have self-aydjt rncentrve laws ﬂn the hooks, TheTe stafutes
R?X?k%"t generated a tiny fraction of the ad rronal egal work that you predict will result in

The nooon that your DePartment will have to hire nine additional personnel SiX

attorneyf and three SUP ort staff en ts nonsensical. | note forcomparrsont at dyour

Crrrprna Division cur tg asonly one envrronmental rosecutor on staff an there is a
ol complement of only six attoméys in your Civil DiviSion's environmental section.

| am forced to conclude that this is just another artless attem épt by the Administration

to inject 1u bias Into the process of fiscal analysis. Although others are’doing this. | am
\urphsed that you wou(fdpa?low u. lurge youyto rethink your position. !

Chairman. Senate Resources Committee

cc.  Rep. Mark Hanler(
Rep. Richard Foster



What Alaskans are Saying about Senate Bill 199...

"The environmental self-audit is an idea proposed by Sens. Loren Leman
and Drue Pcarcc. It is based on similar laws that now exist in 14 other states,
including Oregon, which is not exactly a state that lets its .dustries 'rape and
run'. What's mystifying, however, is the hostility to the bill Loing shown by the
Knowles Administration, particularly the Departments of Law and
Environmental Conservation... DEC’S worry is that unscrupulous operators
would misuse the new law as a kind of 'shield" against enforcement. These arc
legitimate concerns and ones that the Senate Resources Committee... has taken
steps to deal with. However, the department still remains opposed to the
legislation. Wc don’t really understand why. |If these laws have been abused in
other states, DEC would have good grounds for its concern. But they haven't
been abused, according to what the legislature's research staff has been able to
find out."

— Tim Bradner, Alaska Journal of Commerce

"This legislation provides businesses with an opportunity to conduct self-
audits in an effort to assure they are in compliance with environmental, health
and safety laws. Wc believe this creates an incentive for businesses who find they
have inadvertently been out of compliance with a law or regulation to
voluntarily correct their actions and strive to operate in the acceptable manner.”

— Pamela LaBolle, Alaska State Chamber of Commerce

"... the Council strongly supports the concepts of privilege and immunity
embodied in SB 199. This is an excellent way to promote and encourage
voluntary compliance with environmental and health and safety laws and
regulations.™

— David Rogers, Council of Alaska Producers
“"This legislation... encourages greater utilization of self-audits by
providing immunity and ensuring confidentiality... SB 199 moves health, safety

and environmental compliance in a positive direction through itsencouragement
of self-auditing.”

— Ken Donajkowski, Alaska Oil and Gas Association



"We support the efforts of your committee in seeking to pass legislation
that promotes good environmental stewardship.”

— Norma Calvert, Marathon Oil Company

"The timber industry and the Association support the concept of
environmental and safety self-audits, as embodied in... Senate Bill 199. The
concepts developed in CSSB 199 (RES) are not untried. Other states, notably
Texas, have implemented environmental self-audits with a good measure of
success. While it may require a shift of emphasis for some of our agencies,
similar laws can work equally well in Alaska.™

— Jack Phelps, Alaska Forest Association

"... this bill will help foster an atmosphere that is conducive to open
communication and help remove a structural impediment that now exists
to open communication. The energies of the people from both the State
and industry working on an issue will be focused to solve actual problems,
rather than guarding their respective legal options.”

Steven Borell, Alaska Miners Association

Distributed by Senator Loren Leman
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Lessons from the Price Waterhouse Survey

In February 1995, Price Waterhouse surveyed 369 companies
nationwide, representing 14 different manufacturing and service sectors of
the economy, for the purpose of gathering information on the practice of
environmental audits.

(Survey was sponsored by the Compliance Management and Policy
Group, which includes members such as AT&T, General Electric,
American Petroleum Institute, Browning-Fcms Industries, etc.)

Significant findings:
75 percent of companies say they currently conduct self-audits.

e Two-thirds of the companies now conducting environmental self-
audits say they "would expand such programs if penalties were
eliminated for problems that the companies themselves identified,
reported, and corrected.™

« Among companies not performing audits, 20 percent "fear that audit
information could somehow be used against the company.”

e Among companies now conducting audits, 25 percent report that
outside parties have attempted to obtain audit data, and these third
parties succeeded in obtaining this information from 15 percent of the
companies.

= Among companies currently performing audits, 12 percent said audit
results had been used for enforcement purposes against them.

e 70 percent of companies conducting audits stated that "audits have
significantly improved the company’s regulatory compliance™ and 50
percent stated that auditing "improved employee awareness, diligence,
and compliance with company policies and procedures.”

Distributed by Senator Loren Leman



NEWS

ENVIRONMENTAL SELF-AUDIT BILL RECEIVES
FIRST HEARING IN SENATE COMMITTEE

rom Sen. Loren Leman

Juneau -=The Senate Resources Committee concluded its first hearing
yesterday evening on environmental self-audit legislation introduced by Sen.
Loren Leman (R-Anchorage).

"After hearing several hours of testimony on this bill, it is clear that
everybody supports the concept of companies performing their own audits
and correcting any problems that arc found,”™ stated Leman, vho serves as
Chairman of the Resources Committee. "What remain to be worked out arc
the details. Over the next few weeks, we will be conferring closely with
both business representatives and the Knowles Administration to craft a bill
that is workable for all panics.”

Fourteen states have adopted laws similar to Sen. Leman's
legislation, known as the Environmental/Health and Safety Self-Audit Bill
(SB 199). The committee heard from experts inTexas and Oklahoma who
testified regarding the effectiveness of self-audit laws that arc already on the
books in those states. The witnesses recounted examples where company-
sponsored audits found problems that government regulators would not have
discovered in the course of their normal inspection procedures.

"It is becoming apparent that government regulators will never have
sufficient money or personnel to guarantee compliance using traditional
enforcement techniques,” noted Sen. Leman. "Wc have to move to a system
of "self-policing® where there arc incentives for businesses to search for
problems in their operations, report any violations discovered to
government regulators, and take prompt corrective action."

it

For Immediate Release; C'2DUEL
Thursday, February 1. 1996 Mike Pauley /907-465-2095

eeee Radio actualities on SB 199 arc available by calling 1-800-478-6540.
216W «hA«. 5«j:a. Anihww AKWWI :5S 8189 Soucn State Crancd. AKIW T 40J.JCS5



NEWS

from Sen. Loren Leman

LEMAN INTRODUCES BILL TO PROMOTE
COMPLIANCE WITH ENVIRONMENTAL LAWS
Juneau ~ As ihc Nineteenth A e

laska Stat Leg]lslature convened for its second session

today, Sen. Lore eman RAnchoraqe a,nH nce? at he has mtroFuce Ie%|s|at|on to create
new Tncentives for businesses to comply with complex environmental regulati

"We have, stf Rg Iaw? to protect the. environment, as well s vy)orkers health and

safety, but |tscr|t|ca ﬁwe orm artnershl between agovernment and husiness to Increase

com llance d;ht ese rujes." state who serves a5 Chairman of the Senate. Resources
mlttee and Vice Chairman o the Hea Educadon, and S Serwces ommlttee

goa 1S t0 enco' r:?]ga usin SS&S toi}?er orm thelr own mternaj) aUdIFS In an effort to |dend¥y
reas of honcompnance and take corrective measures, without Tear 0 government reprlsals

Sen. Leman's hill, the Environmental, Health, and Safet¥ Self-Aydit Legislation (SB
199g creates |nc ndves for companies fo voluntarily report instances of pon- compllance to
oV rngpent regu atorsa dta ecorrecﬁlve acrion, through the grﬁnun? f\mttec; unﬁg
om adm |mst aave, CIVI and criminal penalties’ f?rw at;onstataese disclosed. T
|sat|0 also protects husinesses from' having self-audit information Use ulgﬁw)/stotr Iesmngr%

co It, unessaf&ven usiness has used the !)ﬁs sel?auén pnwfege frau
acting in good faith

This bill includes safequards to ensure thaﬁ bad actors' are not cut any breaks, but |t
WI|| create an atmoTj)here that ﬁrotects busmesses at are makin asmcere att m tto comﬁayt

with laws and reguilations that are extremel eman noted an
g regu atory noncom ||ancey sho ﬂw be able to reé)ort the V|o|at|0n Bro

dlﬁcovers atn areat ltory nonomp oue
e corrective action, and work with state requlators to ensure M never occurs a
611 rOCESS Can an k%ou@oc};cucA vl\gg\zgtrj]ts fgar o(% the kind of ‘en thy glsmpllnary acUonﬁh

rUINS DUSINESSES and KHIS JO0S

Fourteen other states have pa]ssed Ieglslatlon aIIowmg environmental, health, and safety
self aud|t nwleges while similar legislation has been introduced _in 1 olher states, States
w ich have sg auglt privilege laws on the hooks include Or(egon Coorado ano. Uf]ah and

) ——

0 IS 1dea s win proposiuon,' commented Sen. Leman It heI s the State,
|t% fnsrb%smess ang Ala&ans com ouFt) the real w(l)nners P
i
r Immcdme Rel as tact:
onaay. 9anuary f996 %/lOIEe &auley/907-J65-2095
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Headquarters;

217 2nd Street. Suite 201
Juneau. Alaska 99801
(907)586-2323 FAX 463-3515
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FOMER

TESTIMONY ON CSSB 199

Fhank you for the opportunitY to provide testimony on Committee Substitute for Senate Bill 199,
regarding environmental, health and safety self-audits for businesses.

My name is Pamela LaBollc, and | am President of the Alaska State Chamber of Commerce. The
State Chamber represents approximately 700 member businesses statewide which provide jobs to
nearly 70,000 emgloyees. Our netwaork of representation also includes the 6000 business members
of the local Chambers of Commerce throughout Alaska. As the Voice of Business, ASCC's mission
IS to create a climate in our state that is conducive to a strong private sector economy.

| am here today to speak in support of CSSB 199. This legislation provides husinesses with an
opportunity to conduct self-audits in an effort to assure they are in compliance with environmental,
health and safety laws. We believe this creates an incentive for businesses who find they have
inadvertently been out of compliance with a law or regulation to voluntarily correct their actions and
strive to operate in the acceptable and prescribed manner.

The issues of disclosure of privileged information and the presumption of immunity arc important
ones. When voluntarily disclosing evidence of a self-incriminatii g nature, businesses need some
assurance that the evidence they provide docs not place them in a position ofjeopardy. Although
the State may have a?reed not to prosecute on compliance issues discovered through self-audit,
businesses would be loath to put themselves in u position to be sued by a third party, such as a
special interest group. We hope the Rules of Procedure that govern criminal and civil cases provide
the necessary safeguards for self-auditing businesses.

W believe that government should strive to be supportive of business activity, with an attitude of
partnership rather than that of @ watchdog. SB 199 brings us closer to the more user-friendly
regulatory environment the State Chamber has been advocating. Therefore, we urge the committee's
support of CSSB 199,




Testimony ofJack E. Phelps, Executive Director
Tnsupportof CSS3 199(RES)
Offered to the Senate Finance Committee
March 26.!*96

Mr. Chairman, members of tho committee:

_ My name Li Jack Phelps and | am Executive Director of the Alaska Forest Association. The timber
industry and the Association support the concept of environmental and safety self-audits, as embodied in
the Resources Committee substitute for Scnato Dill 199, The Association believe* that the true purpose
of environmental laws is to protect the environment, and of aafety law to protect people. Thrir Pu_rpose
is not to levy fines nor to provide a source of Income and jobs for bureaucrats. Self-audits promote this true
purpose.

Poo ' Ren, companies, especially smaller companies, can ill afford to contact agencies regarding
known or suk tecied problems. They fear the result of such contacts will be crippling fine* or the discover

of new, unxuapecicd problems which could put them out of business. With the self-audit concep

companies will be given new incentive to work towards com?hance and the assurance that agencies will
truly be available to help them get there wilhojl the threat of bankruptcy.

_ The concepts developed in CSSB_1990U1S) ire not untried. Other states, notably Texas, have
implemented environmental self-audits with a good measure of success. While It may require a shift of
cmphasij for some of our agencies, similar laws can work equally well In Alaska.

The AFA appreciates the 19th Legislature's crTorta to develop practical efficiencies in areas of
overnment interaction with private mdustr?]/. CSSIJ 199(RES) is s prime example of those efforts. The
FA also appreciates the wﬂlmqness of the Resources Committee lo work with limber and mining

companies to ensure the present bill reflects their needs in the real world. Fleaae paia CSSB 199(RES) on
lor consideration by the full Senate as quickly as possible.

vmvimo AiaAtxai roaxcr tHWirranr
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April 22, 1996

Representative Joe Green
Co-Chairman

Meuse Resources Committee
Capitol Building, Room 124
J".reau, Alaska 99801-1152

Dear Rep. Green:

| ara writing this letter on behalf of the Council of Alaska
Producers. The Council 1is a non-profit Alaska corporation
whose members are essentially all of the major mining
companies that are actively exploring, developing and
ooerating in Alaska We have carefully reviewed and
tliccussed CS for SB 197- (FIN? and urge its [PadSSa(e€.

r;;c Council strcr.gly supports responsible, cost offe/~ti”e
incentive programs to encourage voluntary compliance with
environmental or health and safety laws. We believe that the
"self-audit" approach contained in the current CS - which
includes appropriate privilege and immunity provisions with
exceptions Tfor bad guys and repeat offenders - is a well
balanced plan that will make a difference.

We hope you will agree with our assessment and pass a
reasonable *rsion of the legislation out of committee at
your earli convenience.
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March 8, 1996

Honorable Loren Leman
Chairman, Resources Committee
Alaska State Senate

Capitol Building

Juneau, AK 99801

RE: CSSB-199(FIN), Relating to Environmental Audits

Dear Senator Leman,

The Alaska Miners Association wishes to go on record 1in support of
CSSB-199(FIN). This bill involving voluntary se’f audits is a very
good and positive step for the State, for Incustry and for the
public.

For the State and industry, this bill will help foster an
atmosphere that is conducive t’™ open comraunicatio ™ and help remove

a structural impediment that now t.rsts to open 't inunication. It
will allow the State and industry to be”~r work t -“""ther to solve
the real problems. Too many laws, both federal tate, force
the State to operate as a 7police patrol™” in iling with
industry. When this 1is the case, industry i must be
constantly watching for the legal/suit/liabili-y p.. .ential in
everything it says and does. This bill wi)l L. ’p to remove a

portion of the built-in structural forces that cause this
contentious relationship.

For the public, this bill will mean that problems will be handled
better, and 1if there are real problems, these will become known.
Tho energies of tho people from both the State and industry working
on an 1issue will be focused to solve actual problems, rather than
guarding their respective legal options.

Thank you for this opportunity to comment. IT there 1is any way wc
can holp move this bill to passago and signing 1into law please
contact me.

Sincoroly,

Steven C. Boroll, P.E
Exocutivo Director
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1907) 586-4004 Douglas Kemp Mertz fax (907) 566-4M|

Attorney at Lnw
319 Seward Street
Juneau, Alaska 99SOI
e-malt:dkmem<&»Igc. ape.or?

May 3, 1996

Rep. Mark Hanler, Co-Chair
Rep. Richard Foster, Co-Chair
House Finance Committee
Alaska Le_%nslature

State Capitol

Juneau, Alaska 99811

Re: SB 199 (Privileges and Immunities for Environmental Offenses)

Dear Representatives Hanley and Foster:

Yesterday the House waived all remaining referrals on this bill except for the
referral to your committee. On behalf of the Prince William Sound Regional Citizens Advisoryl
Council g CAC), I would like to present you with a copy of the testimony which RCA
ntended to deliver to the Lahor & Commerce Committee,

‘The RCAC is extremely concerned that this bill, which has major ramifications
for the Council and the communities and o\rﬁ/amzanons which it represents, may not receive a
full hearing and adequate consideration. We arc prepared to assist the committee to a full
understanding of the problems associated with this bill.

Also attached is a copy of a sidc-hy-sidc analysis of the bill and the recently
promulgated EPA policy on environmental audits and immunities, which RCAC believes to be
a far preferable ano more sensible approach.

Sincerely.
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Aprtl 16, 1996

Representative Pete Kott, Chairman
House Labor fc Commerce Committee
Alaska State Legislature

Re SB 199, Environmental and Health/Safety Self-Audits

Dear Rep. Kott and Members of the Committee;

The Regional Citizens Advisory Council of Prince William Sound
(RCAC) is an Iindependent non-profit corporation whose mission is to promote
environmentally safe operation of the Alyeska terminal and associated tankers.
The work of the RCAC is guided by its contract with the Alyeska Pipeline Service
Company and the Oil Pollution Act of 1990 RCAC is certified as an alternative
council under Section 5002 under the Oil Pollution Act of 1990
_ RCACs 18 member organizations are communities and boroughs
impacted by the 1989 Exxon Valdez Qil Spill, as wel1 as commercial fishing,
aquaculture, Native, recreation, tourism and environmental representatives

~ We appreciate the opPortumty to comment on SB 199. We do support the
bill s fundamental goal to foster greater compliance with environmental, health
and safety requirements through a cooperative aﬂproach that encourages
regulated entities to find and correct problems, themselves In its current form.
SB 199 would not accomplish that goal Indeed, as now wntten. it would Invite
abuse, generate more public distrust and cynicism, and widen the chajm between
requlators and the entitles the?/ are charged with overseeing

We recommend the following changes. N _

~+ Eliminate the scW-audit privilege This Frovwlon would create a shield
that is far loo broad and interferes with the public’s nghl lo know. The privilege
apparently was included as an incentive to encourage regulated entities to
conduct self audits But the EPA found in the course of de\ eloping its own policy
on self*audits, that such a golden carrot is not necessary Other incentives -
chiefly, immunity from punitive penalties lor violations discovered through a
self-audit * are sufficient to encourage selfoudutng

We suggest instead that the requlatory agency agree to not request or use
an environmental audit report to initiate a civil or criminal prosecution of a self*
disclosed violation This is the provision used b> the EPA In its policy and it

RCACcrr— onSB 1M Prif 1012



makes much more sense. It ensures both fairness to the regulated entity and
appropriate protections to the public, _ _

» Add more precision to the language of the standards. As written, the bill
IS very vague. For example, disclosure of a violation must occur "promptly." The
EPA p0|IC?/ requires disclosure within 10 days. There are numerous other
instances [n the bill where standards are va%ue and open to broad interpretation.

» Narrow the immunity so that violators are not allowed to keep any
economic benefit derived from the violation. The immunity for self-disclosed
violations should extend on}y.to the punitive portions of enforcement sanctions.
This provides a measure of fairness to competitors who have complied with
environmental regulations, by eliminating any economic advantage of non-
compliance. _ _
~* Eliminate the language, which now creates a safe haven for violators, by
tightening the conditions and requirements for immunity: _

_ - the violator should not be able to disclose a violation and invoke
immunity after notice of a citizens' suit or whistle blower complaint;

_ - the violator should not be able to disclose a violation and invoke
immunity if the violation imminently and substantially endangered the public
or the environment (the bill now forecloses immunity only if the violation
caused actual substantial injuries);

- the violator should not be able to create a Bermanent safe haven by
announcing repeated or continuous self-audits or g announcing an audit after it
has reason to believe a violation may have occurred;

- disclosure of a violation should not shield the violator from
prosecutions for other violations based on the disclosed facts, or which are
discovered because of the disclosed facts The bill as currently written would lead
to more litigation and would effectlveIY shield a violator from furure
mvestl%atlons and prosecutions, even for violations not voluntarily disclosed.

_ hank you for the opportunity to comment. We would be willing to work
with you to ensure that this legislation ultimately achieves its goals, with an
appropriate halance of faimess to those who are regulated, and to the public
served by regulatory oversight.

Sincerely,

Meg Sudduth. Alyeska Pipeline Service Co

RCAC iommmts on SB IS1 fig* Lot 2



Dawglias K. Mz for Prince Willlian Sound RCAC

Varch 19,19%

Comparison of Senate Bill 199 and U.S. EPA’s Policy on
Self-Disclosure and Corrections of Violations

SB 199

Rttulalont Ana: _

All federal and stale cnvironmenal, health
& safety laws and rec[1u|at|ons, and local
ora*nanccs implementing those laws.
Requires scope to be construed * broadly*.

AuditfritU at:
Applies In: L
All civil, criminal, and administrative

proceedings, including pnvate lawsuits.

Extent of pmilege:

Applies to repons, data collected for
reports, interviews, field notes, analyses,
memoranda, communications associated
with the audit, photos, corrective
implementation plans and future
Pre\(entanve plans. - Includes prohibition on
estimony from persons who participated in
the audit or arc aware of the results. No
nght of third parties, e.?.,.the public, to_
aught information on violations or corrective
action.

Penalties for divulging audit information:
Persons who divulge privileged information
are Fable for damages and penalties
stipulated in a confidentiality agreement,

Exceptions to the pmi Ie%e:
Information required to De collected by law
or by a Eermn; mfoimation gathered
directly by a government agency;

EPA POLICY

Rtruktan Ana: .
Federal environmental laws administered by

Audit PriYiltie:
ABplles in.
EPA Investigations.

Extent of privilege:

EPA will not request or use an N
environmental audit report to initiate a civil
or criminal investigation, but if it has.
independent reason to believe a violation has
occurred, EPA may seek any relevant
information identifying violations or
determining liability or extent of harm.

If information from an audit is obtained and
no other privilege aglolles, the information
appears to be availanle to the public

Penalties for diwlging audit information:
No provision.

Exceptions to thepm|le%e:. o
Not directly addressed, but it is implicit that
the same exceptions apply as in SB' 199,
since that information is by definition not



Dougllas K. Mem for Prance Willlian Sound RCAC

information gathered from another source
which is not pan of audit process.

Stlf-disclosure Im m unit

. v, . .
Voluntary disclosure of violation <megting
the requirements below) gives immunity
from all civil, criminal, and administrative
penalties. The immunity extends to the
violation which is disclosed and to any
violation based on (he facts disclosed or
which is d'scovered because of the disclosed
facts. Violators which meet some but not
all of the requirements (e.g., voluntariness
of disclosure, audit efforts, remediation
efforts, coop_eratlon% may have their
penalties mitigated by the court or deciding
administrative official.

Reouireentfo. immunty

The disclosure must arise out of facts
discovered during an environmental audit.
Notice of the audit must be given to the
agency before it begins, with anticipated end
date and scope.

Disclosure must occur " promptly* after it is
known, in writing lo the agency.

There must not already be an agency
investigation underway or the violation
already independently detected

March 19, 1996

pan of the audit report.

SilfrdiitlQSMrt Immuni%_ , ,
Voluntary disclosure of Viglations (megting

the requirements be|0V\9 gives immunity
from punitive (so-calle 9rav!ty-based )
penalties, but not to Penal les intendH t0
remove the defendant's economic gain from
non-compliance. If the violator meets some
but not all of the requirements below, EPA
will reduce punitive penalties by 75%.

EPA will not recommend criminal
prosecution for self-disclosed violations
Wwhich meet the requirements below.

Recureersfor mméué/

The violation must be disCovered through an
audit or similar systematic practice, an
EPA may require the requlated entity to
disclose publicly how it exercises due
d!llcr;ence to prevent, delect, and cotTect
violations. (But if the violation was
discovered outside of an audit or similar
practice, while meeting the other _
requirements set out here, the violator still
receives a reduction in the punitive portion
of the penalty of 75% )

Disclosure must occur within ten days of
discovery, in writing to EPA.

Disclosure must occur before
commencement of a federal, state, or |ocal
inspection or investigation or information
request and before notice of a citizens suit
or third party complaint or report of the
violation by a " whistleblower’, and before



Daugllas K- Mem for Prince Willian Sound RCAC

The section on self-disclosure immunities
does not_contain an exception for
information required to be disclosed by law
or permit, as in the audit privilege section;
but the disclosure must be pursuant to a
'voluntary* audit, so it likely would not be
available to legally mandated disclosures.

The disclosing party must, "within a_
reasonable time*, “initiate an appropriate
effort* to achieve compliance, pursue it with
"due diligence*, and correct or ‘implement
measures designed to remedy non-
compliance’ 'within a reasonable time*.

The violation must not have caused
substantial injury to persons on the site or to
p.?rsons, property, or the environment off-
Site,

The regulated entity must cooperate with the
mvestlgatln(t; a?ency and agree to disclose to
(he agency that pan of the audit that
describes the implementation plan to correct
the violation and prevent recurrence.

The violation must not have been committed
’knowmgly* by the person disclosing it
(" person* In state law includes businesses

March 19,19%

'imminent dijcovery" of the violation by a
requlatory agency.

The identification of the violation muit be
voluntary, i.e., not through legally
mandated monitoring or sampling
requirement,

The regulated entity must within 60 days
(unless more time is requested in wrltl_n%)
correct the violation; and take appropriate
measures (as determined by EP Flo remedy
any environmental or human harm due to
the violation. EPA may require a publicly
available written agreement on compliance
and remedial measures.

The regulated entity must agree to take steps
to prevent recurrence.

The violation must not have resulted in
serious actual harm or presented an
imminent and substantial cndangcrment to
human health or the environment, or
violated the specific terms of a judicial or
administrative order or consent agreement.

The requlated entity must cooperate as
requested by EPA In providing information
to determing if this policy is applicable,
including prowde all requested documents
and access to emp_oYee_s and assistance in
investigating the Vviolation, related
noncompliancc problems, and environmental
CONSequences.

Before it recommends criminal prosecution
for self-disclosed cnmcs. EPA must not find
management philosophy or practices that



Daugllas K- Mem for Prince Willlian Sound RCAC

and corporations as well as natural persons);
or "reckiess’y" when substantial injury
resulted; or ‘intentionally or knowingly" by
a member of mana(t;emen_t, when the
business has no systems in place to prevent
such violations: or "recklessly* by
mana%ement when company policies
contributed to the occurrence and there were
substantial injuries.

There must not have been repeated
violations of the same or similar nature "an
unreasonable number of times* or
continuously; and there cannot have been a
lack of attempt to bring the facility or
operation into compliance, so as lo
constitute a pattern of disregard of the law,
I.e., a scries of violations within a three-
year period at the same facility or operation.

Varch 19,19%

concealed or condoned environmental
violations; or that high level corporate
officials had "conscious involvement" or
"willful blindness" to the violations. (EPA
reserves the right lo recommend criminal
prosecution for criminal acts of individual
managers or employees.)

There must not have beer, {eﬁeated or
closely related violations within the last
three Years at the same facility; or a pattern
of violations by the facility's parent
organization within the last five years.
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As you know, the Alliance is very supportive of passage ol CSSB 199, the environmental audit hill

Voluntary self audits would serve tho interests ol evorglone, tho industries performing the audits Ihe
requlator aqenmes and. most important cf all, the public and our environment  Tho henefits that
CSSB 199 will create for the vast majority of law abiding busmessos Ihal have to doal with
en/ironmentol regulations should outwelgh ADECs concerns that it might be used nefariously by a
few 1hope that passage of thrs legislation has yours and all of the majorities support Thank you
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U.S. Department of Justice

United States Attorney
District ofAlaska at Anchorage

fr"\m) knUinf AUS Gommka>m
222 We* 7a Anrvx, 09, Ponm i0 Ctwvmraal- (907) 77007)
Anthony Aluka 99SI2-TS41 FaxNwnbtr <907)770224

May 3, 1996
rese t& rv Mark Hanley

Re
a
? neau A{)Iaaka 99811
Repreae tﬁarv Richard Foater

to
a
?uneau /-\plaaka 99811
Co-Chaira, Houaa Finance Committee

Re:  HCS CSSB 199(RES)
Dear Repreaentativea Hanley and Foater:

| itin to a arP expre%s my serioua oncerns about HCS CFSB
199TRES{5h |c ouid eata an evrrfen |arV privilege
environ enta audita and create immunity for viofatoro In certarn

circumatancea.

I have writte ator Leman,
teraan an presentative
nderstand ese Ietters aHe

esourcs ommrttee | Wl

uffice It to h

|n the courts of A

equronmenta a tron

r ega Inclu

e ent |Lc)?ncea

r IC an t

at
here dr [us twee
p{r I St pub Ic p

the re

tative Creen, Reg
about o 8onc
ord In

the concerns |

Fin a] ce Com |tte e's concerns, HCS CgSB
resu r (i]osa/ thg Eon an uaE er
Urces. Ir? now, the tate .0 aska's

environmental 'lavs js. .
Istant Attorney General 1S assigne
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Representative Joe Green
A4pr|| 19, 1996

wron doers and Ien})ency for q%od actor* to . ensure oontmoulg

ct|on 0 Ic” end e nation's environm.en
B 10 arran ep crep resentat|ves for? EeP and tha tDe artme {
{0 s are wn Xs In w ich these policies and programs ould
bs adapted use in this stats.

W|th all of these pojnts in mind, it is* clear that Ideg|s|at|on
of xpe roRosed 'é’ both an|enV|?n ment and “anti-law
enfo eme emonitrated need o IltSs enac ment, It
would srupt law enforce ent efforts roo Mat on, ace an
r}?rm us. burden uponga f]c resources, uth, straée

cfrs t protect R%J lic health an a en |on ent, g[)QVI e
violat o S W h an unfair economic a vantage ver their aw- 1ding
oorspetitor*,

RCB:kjm

cc: Senator Loran Leman



U.S. Department of Justice

United States Attorney
District of Alaska at Anchorage

fnuti Ktunfa as. Carttowr )
223 Van TiA 09, Aacm 133 Camimmal (9o7) 2715(771
AM Aa*nAltom 993137347 Aa.W c (707) 3713224

April 29, 1996

genater Loren Leman
el Hat
Juneau, Aplaska 99801

Ra: CSSB 1999 (FIN), April 23, 1996 Work Draft
Dear Senator Laman:

Thank youf ourl tte Apr|||2 1996, ep ondin %(
Pr (%nnﬁ) A HET 10 Regresqiaty 5

oInts | mad

reen | S, ra
herelna er S 199’

| do not do bt your ersopal stake in envjronmental protect|cn, or
the S|nc ur aims in ntro ucm% and presmneq he
Eass gg ,ou expenence aa an engineer made ad yo to
onglude that 995 INncCentives to. encourage envnonmen s
auditin ﬂ %re worth tha cost to en Eceae tv\P oegrams do ot
ﬂUBStIO. the sincerity .of your be |e? ever, . a ears 0
tg ation exPenence, in the course 0 wh|ch I bot rosecu ed and
defende ePV|onmena ca ?] causes Sa ng/g clusian
that the effect of man the IﬁJrovmons o B 199" ar an* | -
anvlronman*- and anti-e orceme

olic CrIHeed eegr reaxalntt:fln| tlm ) the EPA 0||c Srevea‘sresptPl
H Pences etween It an% %E 199: POTIEY

%. The EPApohcg [eates nQ new evident :1\ priv Ieg

Yo estjoned whether SB 199'a raa unity provisions can reasonlal
beudqes th g 8 ht H) VII A’ q kng

B 199" provmon Iow envnonm ntal v o St

even serious, 8 %s,an Ing ..vIo aton eve ro
'(f View, S creation or a cor rate Plfth

men ment r|V|ege 3not|on unlor Vreje te bﬁ v g

court that haa co tte ntr

hslatl%r ' can %e hartfly e descrlbe as annyth)llnb ?

ea tnan



Senator Loren Leman
Aﬁgil 2S, 1996

2. As OI[])PCF ad to S EPAs polic g doas pot create

aleg | ent ement vr ators to ga an orcarpant

ha “EPA polic Py vrittan not e 0 0(11

i\tan Ing polic whrc unde rtand r co ers tant with

Alaska. Depart ent of Lay policias) that rovrdes

Inc. ntrYe? or cPa anrs to self- rer)ort nd orrec,

while atown anforcers tha flexi |I|% to deal with na

myrjad agtu | situations which are encountered In ths

real world.,
These differen a critical importance. This is illustrated
b¥ .t?r t%c tch [EBAS sel% rep r|IO incentives are u\m{ormlg
R ised by e A'&ers dsucn asN the National . .rstrrct ftorne
$S0C |t é H e Nat onaf Association of Attarneys
Pener AG), while brIIs th rvilege ?nd immun rovds‘\?AA%
Ike SB 199"s are opposed. by these same” enforcers. .
are ,natr(?nwrde organizations tth reflect the views of those
Yvorkrnﬂ we}ct n en orcementﬂ environ Stal he and sa tg
avs. throughou t a countr .Tha reason anF take thi
Bosr on; B t\})g rh rovrdes ade al.entitlement for
Il lat rs to. h \ enc eir a 10NS an vo answerrn or
therr ehavio r, e the roe r es u Ie rncen IVes
or self-audits u rnsf b||¥ a ntor emgt
esponse .t)o articular circumstances. The N can IX
e gescribed as an | bu Iness, yet these Proudp?] P erst n th
|rea ities of the en orcement of environmenta ea afety
avs.

v
Yu tated o concern bout secracy are misplaced, becauso tha
P I\ ﬁ e ViISIO ? Etre brif not rote t reports ?hat axe
gurro e ma e to an agenv\y ber % regulation, nor do the
R clug e testlaon histleblower owever, that doe
ot. a reee a numb eltuatrons frequently encountered In
environmental en orcement actions:

1. The. situation _ recently encouptered In a

his off ateg

rosecution In t ice, wher a regulated company
rovides false reports;

2. Asrtuatron in which important evidence is contarneg
In internal documents which™are not a part of require

reporting; and
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3. A situation in whrch d%cuments
| M B Voo
rtainty be vigorously attacked by

{
ht'

o

few exam Ies .of informatign that agencjes routinely use in
eement proceedings tn r(f pe denied nem rr” eylf audit
llege IS enac tsd ™ In Iasa rnclude é rnternal memgs,

Igrly ports of lower lével e poyﬁ %n the scene: f

n
hi “?o 3 ui ment r alr recor ? ft rsporta;
on? ute? in f (1 ; instrument. eadrn l? ot the
cuments m be rotected provi ular notice {0 a
egulatin encyt at u rts me crn t e notrce may allow
anadr " to "go .on e and covrvrtual
y.PutUe ct, peratdp aer rt VrrtuaIO\ any % e H
iy e hr en under, t gurse an appen x t
afety audit,’ even if te In ormatron S a ere the
ompan .fo the prim ry r0§ ardrng te audit, oever
Without inform tr n about prrvrI documents, ‘enfofcemen
agen,c[res r|| e crippled rn any eff rt to overcome a claim o
Ernally %l% asked that t[te Deﬁraretrr]nceon ragr;rndu “I(t tnd the EPA
d
a

P CO asr Belm IonnVO\e{tea?n r olicy . Cf t?ra De art
EB A 0 r'(r’coura rp u nlrﬁscorlrtec an[qegrg)oevgn
f

that se? f-aud r eg
en% Its In any potant | n ? you
oInt out, EPA has a rrten orcH/ 0 rewardn repctrn
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