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FISCAL NOTE
' STATE OF ALASKA BILL NO. SS for HB 397

1996 LEGISLATIVE SESSION

Revision Date: January 29. 1956______________________Department: Commerce and Economic Development
Title: An Act relating to the fisheries resource landing BRU: Alaska Seafood Marketing Institute
and the seafood marketing assessment: Component: Alaska Seafood Marketing institute
Sponsor: Austerman________________________________  ______________ _________________
Requestor House Special Committee on Fisheries________COMPONENT SERIAL NO. 393 _____

Expenditures/Revenues___________________________ (Thousands of Dollars)
OPERATING EXPENDITURES FY 97 i FY 9fl i FY 99 FYOO FY 01 : FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

I i
I ; . i I

1,300.0 700.0 700.0 700.0 700.0 j 700.0
I i I

i •
■

i 1
1 - 1

TOTAL OPERATING 1,300.0 700.0 700.0 700.0 700.0 700.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES

FUND S O U R C E ___________________________(Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 General Fund
1005 GF/Program Receipts
1006 GF/MHTIA 
Other

!
i ! 1 i
1 i i

1,300.0 | 700.0 700.0 700.0 700.0 : 700.0
: i

i i ;
TOTAL 1,300.0 ■ 700.0 700.0 700.0 700.0 J 700.0

Estimate of any current year (FY 96) cost: $ 

POSITIONS
FULL-TIME I I I I I
PART-TIME j I • ! I
TEMPORARY i I I I I
ANALYSIS (Attach a separate page if necessary)

SS HB 397 amends AS 16.51.120(a) to include floating processors in the seafood marketing assessment. This assessment 
will generate up to $700,000 of additional program receipts per year for the Alaska Seafood Marketing Institute to utilize in 
marketing Alaska seafood products.

--------------------------------------------------w ---------------------------------------------------------------------Prepared by: Dwayne Peeples ______________________  Phone:_______465-5571
Division: Alaska Seafood MaTketing Institute Date: January 29, 1996
Approved by Commissi William L. Hensley / pJ Date: ( ~ 7 .<7 -  ^ 6
Agency: Commerce and Economic Development

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO G O V E R N O R’S LEGISLATIVE OFFICE

For further distribution information, call the Governor's Legislative Office
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F I S C A L  N O T E
STATE OF ALASKA BILL NO. SS H B  397

1996 LEGISLATIVE SESSION

ANALYSIS: (continued)

DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT 
Fiscal Note Calculations for SS HB 397

The seafood marke ting assessm en t is a tax levied on the value o f seafood p roduc ts produced in A laska to be 
utilized fo r p rom o ting sea food consum p tion . The assessment is a vo lun ta ry ta x w h ich can be te rm ina ted by the 
Comm issioner o f the Depa rtm en t o f Revenue w ith approva l o f the elig ib le processo rs w ho toge the r pu rchase 51 
pe rcen t o f the value o f the produc ts , or by a vote o f tw o th ird s o f the A laska Seafood M arke ting In s titu te (ASM I) 
Board o f D irectors as spec ified in AS 16 .5 1 .1 3 0 .

The funds genera ted from  th is assessment are co llected by the Depa rtm en t o f Revenue and trans fe rred to ASM I 
to be use in generic p rom o tion o f A laskan seafood p roduc ts . In order to com p ly w ith the s ta tu to ry in te n t fo r 
these funds, ASM I is reques ting program rece ip t au tho rity o f $ 1 ,3 0 0 ,0 0 0 in FY 97 to expend those fund 
co llec ted in 1994 and 1995 as prescribed by Section 28 o f SS HB 397 . In add itio n , ASM I is reques ting 
$ 7 0 0 ,0 0 0 au tho rity in the subsequen t years fo r the same purposes.

CONTRACTUAL: Purchase o f adve rtis ing , and prin ting serv ices to p rom o te the consum p tion o f A laskan
seafood produc ts .

ANHB397.XLS
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STATE OF ALASKA
1996 LEGISLATIVE SESSION

FISCAL NOTE BILL NO: CSSSHB 397

Revision Dole: ____________________ 2/20/96_________________Depl. Affected: Revenue___________________
Title: Fisheries Resource Landing Tax & ASMI_____________BRU: Audit Qperotlons____________
_________________________________________________________ Component: Income and Excise Audit______
Sponsor: Rap. Austarman_______________________________ ________________________________________
Requestor: (H) FIN Committee____________________________ COM PONENT SERIAL NO.  113
Expenditures/Revenues:______________________________________ (Thousands of Dollars)
OPERATING EXPENDITURES FY97 FY 98 FY 99 FYOO FY01 FY 02
PERSONAL SERVICES 
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
| CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) -130.0 -130.0 -130.0 -130.0 -130.0 -130.0
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY96) cost $ 
POSITIONS:

0

FULL-TIME
PART-TIME
TEMPORARY
ANALYSIS: (AHach a separate page It necessary)

The statutory amendments requested in CSSSHB 397 have no financial Impact on the operating budget of the 
Department o f Revenue. There may be a  impact on revenues. Section 21 o f the bill amends the Fishery 
Resource Landing Tax to change the tax rate on developing species from 3% to i%. This change impacts a very 
small portion o f seafood products taxed and could reduce revenues by less than 2 tenths o f 1% (approximately 
$8,000). Sections 22 and 23 add allow two new tax credlts(Educatlon Tax Credit and Winn Brindle Scholarship 
Fund) to be taken against the landing tax. The estimated loss of revenues from addition o f these two credits 
ranges from $95,000 to $130,000. The total potential loss from the bill Is estimated $130,000.

Prepared by:
Division:
Approved by Commis'ioner: ’ 
Agency:

womew Phone: 465-2320
Income q rp  $xc ispAud i| La ' Date: 2/20/96

A . } M i  L A :A Date: 2/20/96v 'Department of Revenue
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information call Ihe Governor's Legislative Office
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A l a s k a  S t a t e  L e g i s l a t u r e

H o u s e  o f  R e p r e s e n t a t i v e s  
S p e c i a l  C o m m i t t e e  o n  F i s h e r i e s

SP O N SO R  ST A TEM EN T  
SSHB 397

FISHERY RESOURCE L A N D IN G  TAX &
SEA FO O D  M A R K ETIN G  A SSE SSM E N T

S u m m a r y
This  l eg is la t ion  is d e s ig n e d  to m o r e  p rec i se ly  al ign  the  c u r r e n t  f i sher ie s  
r e s o u rc e  l a n d i n g  tax (AS 43.77) w i th  the f isher ies b u s in e s s  tax (AS 43.75) a n d  
the  A SM I s e a fo o d  m a rk e t in g  a s s e s s m e n t  p ro v i s io n s  (AS 16.51). Th is  is 
n e e d e d  to a v o i d  fu tu re  legal  ques t ions  a n d  a d d  a m e a s u r e  of  f a i rness  to the 
tax. Specif ical ly,  SSHB 397 clarif ies tha t  the  l a n d in g  tax is a n  o c c u p a t io n a l  tax 
a n d  eq u a l ize s  tax rates a n d  credi ts  w i th  the f isheries b u s in e s s  tax.

In SSHB 397, the  3.3 pe rce n t  l a n d in g  tax w h ic h  in c ludes  .3 p e r c e n t  for A S M I  is 
r ee s ta b l i s h ed  to  a 3 pe rcen t  l a n d in g  tax w i th  a s e p a ra t e  .3 p e r c e n t  s e a fo o d  
m a r k e t i n g  a s s e s sm e n t  app l ica t ion .  This  sepa ra te s  the m a r k e t i n g  a s s e s s m e n t  
in the l a n d i n g  tax s ta tu tes  a n d  equa l ize s  the  l a n d in g  tax w i t h  the s h o r e - b a s e d  
f i sher ie s  b u s in e s s  tax.

T h r o u g h o u t  SSHB 397, the  t e rm  "p u rch as ed "  is r e p l a c e d  w i t h  " p r o d u c e d "  in 
o r d e r  to e l im in a te  the lo o p h o le  of  those  w h o  d o  n o t  spec if ica l ly  p u r c h a s e  
s e a fo o d  a n d  th e re b y  avo id  the  ASM I a s sessm en t .  T h e n ,  in  Sec t ion  14, the  
w o r d  " p r o d u c e d "  is th e n  d e f in e d  to in c lu d e  "purchase ,  p r o d u c t i o n ,  l a n d in g ,  
o r  e x p o r t  o f  a  f isheries resource ."  T h e  p o in t  of  v a l u a t io n  a t  w h i c h  the  
p r o d u c t  is taxed  the ASM I a s s e s s m e n t  d oes  n o t  ch a n g e  w i t h  th is  legisla t ion.

Also ,  this  legis la t ion  specifies tha t  a p e r s o n  subject  to  the  l a n d i n g  tax  is l iable 
for  the  .3 p e r c e n t  sea food  m a rk e t in g  a s s e s s m e n t  a n d  th a t  all p e r s o n s  w h o  
p r o d u c e  less  th a n  $50,000 in s ea food  p r o d u c t s  p e r  c a l e n d a r  y e a r  w o u l d  b e  
e x e m p t  f r o m  the as sessment.  This  e n c o u r a g e s  sm al l  o p e r a t o r  v a l u e  a d d e d  
p roces s ing .

T h e  p r o v i s io n s  in SSHB 397 re t roac t ive ly  a p p l y  effect ive J a n u a r y  1, 1994.

R oom  4 3 4 ,  S ta te  C a p ito l, J u n e a u , A la s k a  9 9 8 0 1 - 1 1 8 2  ( 9 0 7 )  4 8 3 - 4 2 3 0  o r  4 6 3 - 2 4 8 7



B a c k g r o u n d
T w o  yea r s  ago  the  L eg i s la tu re  p a s s e d  the  F ishery  R es o u rce  L a n d i n g  Tax  w h ic h  
e s tab l i s h ed  a tax o n  o f f shore  f isher ies  w h ic h  l a n d e d  p r o d u c t  in  A la ska .  P r io r  
to J a n u a r y  1 ,1994 ,  these f i s h e ry  r e s o u rces  w e re  not  sub jec t  to a n y  A la s k a  s ta te  
f i shery  tax.

The  l a n d i n g  tax p rov is ions  a p p l y  to f ishery  re sou rces  th a t  a re  c a u g h t  a n d  
p r o c e s s e d  o u t s i d e  A laska ' s  th ree  m i le  ju r i sd ic t ion  a n d  th e re a f t e r  b r o u g h t  in to  
the s ta te  a n d  f irst l a n d e d  in this  s tate.  As  cu r ren t ly  in  s ta tu te ,  the  L a n d i n g  
Tax levies  a 3.3% tax o n  the  v a l u e  of  the  u n p r o c e s s e d  r e s o u rc e  w h i c h  is 
l a n d e d  in  A la sk a  for  s h i p m e n t  to m a r k e t  e l sew here .

The  3.3 p e r c e n t  is the s a m e  p e r c e n ta g e  a p p l i e d  to s h o r e - b a s e d  f i sher ie s  
b u s in es s e s  u n d e r  the F isher ie s  Bus iness  Tax  a n d  th e  A S M I  p ro v i s io n s  
com bined .  O f  the  3.3 p e r c e n t  l a n d in g  tax, ASMI rece ives  .3 p e r c e n t  o f  the tax 
collected.  50 p e r c e n t  of  the  tax r e v e n u e s  col lected (ex c lu d in g  the  A SM I 
por t ion )  a re  s h a r e d  w i th  local  g o v e r n m e n t s .  This m i r r o r s  the  f i sheries  
b u s ines s  tax m u n i c ip a l  s h a r in g .

The f i sher ie s  bus ines s  tax h a s  b e e n  a r o u n d  since 1949 a n d  a pp l ie s  to those  
f ishery  r e s o u rces  tha t  a re  e i th e r  c a u g h t  or  p ro c e s s e d  in A laska ' s  w a te r s .  The  
l a n d in g  tax d oes  n o t  a p p l y  to f i shery  re sou rces  subjec t  to the  f i sher ie s  b u s ines s  
tax.

U p d a t e
The A m e r i c a n  Factory  T r a w l e r  A ssoc ia t ion  filed su i t  o n  F e b r u a r y  17, 1994 in 
the S ta te  S u p e r io r  C o u r t  c l a im i n g  the  L a n d i n g  Tax d i s c r i m in a t e d  a g a i n s t  
in te rs ta te  co m m erce .  T h e  S u p e r io r  C o u r t  d i s m i s s e d  the  case  for  f a i lu re  to 
e x h a u s t  a d m in i s t r a t iv e  r e m e d ie s .  T h e  case is n o w  b e i n g  tr ied 
a d m in i s t r a t i v e l y  in  the  D e p a r t m e n t  o f  R evenue .



S E L E C T E D  MATERIAL FROM C O U R T  D O C U M EN TS  
R EG A RDIN G  CH ALLEN G E TO LANDING TAX 

BY A FT A

A FTA SUPERIOR COURT COMPLAINT

p. 4, Paragraph 9 AFTA alleges the landing tax is not an occ nation tax nor is it
a compensating tax, that it imposes a h ig h t1 tax rate than 
under the fisheries business tax, that it imposes a higher tax 
rate on developing species compared to the fisheries business 
tax, and that it fails to provide credits found in the fisheries 
business tax.

AFTA REPLY MEMORANDUM

p. 12 and 14 AFTA argues the landing tax is a tax directly on goods or
property rather than an occupation tax as argued by the state.

p .  23-33 AFTA argues that the landing tax discriminates against
interstate commerce in that the landing tax does not 
complement the fisheries business tax, that the tax rates are 
higher under the landing tax, that the landing tax levies a 
higher tax on developing species, and that the landing tax fails 
to grant tax credits granted to fisheries business taxpayers.

CURRENT STATUS

AFTA members filed suit directly in Superior Court asking the court to rule that 
AS 43.77 is unconstitutional. On September 26, 1994, the Superior Court concluded 
that AFTA members must first exhaust administrative remedies with the Department of 
Revenue before the court will hear the case. The Alaska Supreme Court affirmed the 
Superior Court decision on May 10, 1995. The AFTA members are currently pursuing 
administrative remedies within the Department of Revenue with depositions scheduled 
to begin in February leading to a formal hearing this summer.
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DEPARTMENT O F REVENUE 
INCOME & EXCISE AUDIT DIVISION 

SECTIONAL ANALYSIS OF S P O N S O R  SUBSTITUTE FOR HB NO. 397 
A BILL FOR AN ACT ENTITLED

“An Act relating to the fishery resource landing tax and to the seafood marketing 
assessment; and providing for an effective date. “

S e c t i o n  1 provides  a  s ta tement of the  legislative findings, intent, a n d  pu rpose  for 
the imposition of the  landing tax. The  proviso confirms th o se  findings m a d e  by the 
Depar tm ent of R evenue  in regulat ions adop ted  c o n te m p o ra n e o u s  in time with the 
enac tment  of the landing tax legislation. This sect ion will m a ke  it clear  that  the 
landing tax is a  com pensa tory  fisheries occupat ion  tax on in-state activities that is 
intended to com plem en t  the fisheries bus ines s  tax under  AS 43.75.  Section 1 will 
s trengthen  the s ta te  position in litigation s ince  it e n c o m p a s s e s  findings that  a re  
currently being disputed  by the trawler industry.

S e c t i o n s  2 t h r o u g h  6 am en d  AS 16.51.120 to subst i tu te  the  word "produce" for 
"purchase".  Currently, the sea food  marketing a s s e s s m e n t  is levied on the va lue  
of products  p u rch as ed  in Alaska.  A p ro c e s s o r  pays  the  a s s e s s m e n t  on a 
p e rcen tage  of the value the  p ro cesso r  paid for the  s ea food  products .  The  levy of 
the a s s e s s m e n t  on seafood  products  p u rc h a s e d  b a s e d  on  value paid by the 
p rocesso r  arguably  might not e n c o m p a s s  the cus tom p ro ces so r  and  expor te r  
s ituat ions w here  the  purchase  is not m a d e  by the  processor .  It al so  would not fit 
the landing of fishery resources .  The value of s ea food  products  p roduced  is 
a d d r e s s e d  in Section 11 to include all t h e s e  situations.

S e c t io n  7 a m e n d s  AS 16.51.120 by add ing a  subsec t ion  to exem pt  from the  
a s s e s s m e n t  p rocessors ,  a s  defined in Section 13, who p roduce  le ss  than $50 ,000  
in value of s e a fo o d  products.  The  tax  liability u n d e r  AS 43  would b e  unaffec ted 
by this exemption.  This exemption is cons is ten t  with current  law.

S e c t i o n s  8, 9  a n d  10 are conforming a m e n d m e n t s  to AS 16.51.130 a n d  AS 
16.51.150 to subst i tute the word "produce" for "purchase*.

S e c t i o n  11 a m e n d s  AS 16.51.150 by adding n ew  subse c t ions  to general ly provide 
that the  va lue of sea food  produc ts  p roduced  is the  s u m  of the va lues  u n d e r  AS
43.75.015  (fisheries bus ines s  tax), AS 43 .75 .100  (export a n d  cus tom  p ro c e s s o r  
s i tuations under  f isheries b u s ines s  tax), a n d  AS 43 .77  (landing tax). Thus ,  the  
value u s e d  for p u rp o s e s  of the  ASMI ("ASMI") a s s e s s m e n t  will be  the identical 
value u s e d  for p u rp o s e s  of AS 43.

S e c t i o n  12 a m e n d s  AS 16 .51.160 to co r respond  with the  c h a n g e  from p u rc h a s e
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to produce .  In addition, a  technical correct ion is m a de  to move  the return d u e  da te  
from Apri! 1 to March 31 to cor respond  to the  due  da tes  for f isheries b u s in e s s  and  
landing tax returns.

S e c t i o n  13 repea ls  and  r eenac ts  AS 16.51.180(3) to define a  p ro c e s s o r  a s  a 
person  who p rocesses ,  cus tom p ro cesse s ,  or exports  fishery r e sou rces  a n d  is 
liable for the  fisheries b u s in e s s  tax under  AS 43.75,  or w ho  is liable for the  landing 
tax under  AS 43.77.

S e c t i o n  14 a m e n d s  AS 16.51.180 by adding a new  pa rag raph  to define "produce" 
a s  an activity upon which a f isheries b u s in es s  or  landing tax liability is imposed .  
In conjunction with taxpayers  other  than those  subject  to the tax u n d e r  AS
43 .75 .015  being m a d e  subject  to AS 16.51, art eligible p ro c e s s o r  is def ined a s  a 
person  liable for the a s s e s s m e n t  levied under  AS 16.51.120.  This g ives  equal  
voting a n d  other  rights under  AS 16.51 to all p e r s o n s  liable for the  ASMI 
a s s e s s m e n t .

S e c t i o n s  15 t h r o u g h  20 m ake  technical  am e n d m e n t s  to the educa tion  credit 
provisions throughout AS 43  to include the  landing tax educat ion  credit in the 
com bined  $150 ,000  limitation.

S e c t i o n  21 a m e n d s  AS 43 .77 .010  by using language  similar to that found in AS 
4 3 7 5  to articulate that the tax applies to a  person  who e n g a g e s  or  a t t em p ts  to 
e n g a g e  in a  fisheries b u s in e s s  in the state.  This provision co r robora te s  the 
D epar tm ent of Revenue  position that the tax is a  b u s in es s  occupa tion tax, a s  
o p p o s e d  to a property tax on the  resource  a s  a rgued  by the  trawler industry.

This sec t ion  also reduce s  the tax rate from 3.3% to 3%  to coincide with the 
fisheries b u s in e s s  shore  b a s e d  tax rate u n d e r  AS 43.75.  As originally e n ac ted ,  the 
3 .3% tax rate w a s  c o m p o se d  of a  3% tax and  a  .3% Alaska S ea food  Marketing 
Institute levy. The  trawler industry a t tacked  the 3 .3% a s  imposing a  h igher  rate 
under  AS 43 .77  than is im posed  under  AS 43.75.  This a m e n d m e n t  ex t inguishes  
that  a rg u m e n t  by removing the ASMI levy from AS 43 .77  to ach ieve  equa l  tax 
rates u n d e r  both AS 43 .77  a n d  AS 43.75.

The  tax rate for a  developing commercia l  fish s p e c i e s  is es tab l i shed  a t  1 % 
of the value of the fishery resource .  Developing fish s p e c i e s  a r e  th o s e  s p e c i e s  
des igna ted  by Fish and  G a m e  under  AS 16.05.050. T h e s e  developing  s p e c i e s  a re  
eligible for a  1% tax rate u n d e r  the f isheries bus ines s  tax  provisions.  T h e  trawler  
industry a rgued  that AS 43 .77 im posed  a n  unconstitutionally higher tax burden  
than  w a s  im posed  under  AS 43 .75  for th e s e  spec ie s .  T h e  a m e n d m e n t  a d d r e s s e s  
that a rgum en t  and  corrects  an  unin tended c o n s e q u e n c e  of the original legislation.

-2*
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S e c t i o n  22 a m e n d s  AS 43,77 by adding a  new provision to provide an educa tion  
credit identical to that contained in AS 43.75 and other  s ta te  tax provisions. The  
trawler industry a rg u ed  that the failure to provide equal  credits in AS 43 .77  w a s  
unconstitutional. The  a m en d m en t  a d d re s s e s  that argument and  corrects  an 
unintended c o n s e q u e n c e  of the original legislation.

S e c t i o n s  23 a n d  26  a m e n d  the revenue  sharing provision in AS 43 .77 .050 to 
repeal  the ASMI allocation under  AS 43 .77  cons istent  with the a m e n d m e n t s  in 
Section 2.1. All tax revenue  will continue to be  deposited  into the  general  fund with 
Community Development Q uo ta  tax credits paid from revenue  otherwise s h a re d  
with municipalities.

Section 26  would also repeal, in conformity with value under  Section 11, the 
p resen t  definition of value in AS 16.51.180(6).

S e c t io n  24  a m e n d s  AS 43.77.200 to define " en g ag es  or  a t tem pts  to e n g a g e  in a 
floating f isheries bus iness  in the state" a s  any  part of the com prehens ive  
occupation of harvest ing or  taking, processing ,  transportat ion, or delivery of a  
fishery resource.

S e c t i o n  25 provides that the  ASMI portion of the  current  landing tax is to be  
applied by the Depar tmen t a s  a  credit against  the  ASMI a s s e s s m e n t  that is 
retroactively im posed  under  Sec .  27. In practice,  the retroactive imposition of the 
ASMI a s s e s s m e n t  under  AS 16 will only am oun t  to a  reallocation of monies  paid 
under  AS 43 .77  to AS 16.51.

S e c t io n  27 provides that the act  is retroactive to Jan u a ry  1 ,1 9 9 4 .  This retroactive 
applicat ion d o e s  not c rea te  an  additional tax liability on any pe r so n  and  effectively 
aver ts  s o m e  of the constitutional a rguments  adv an c ed  by the  trawler industry.

S e c t i o n  28 provides tha t  the  act takes  effect immediately.
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AMERICAN FACTORY TRAWLER 
ASSOCIATION,

P l a i n t i f f ,

v .

STATE OF ALASKA, WALTER J .  HICKEL 
G o v e r n o r  o f  t h e  S t a t e  o f  A l a s k a ,  
DARREL J .  REXWINKEL, C o m m i s s i o n e r  
o f  R e v e n u e  o f  t h e  S t a t e  o f  A l a s k a ,

D e f e n d a n t s .

CErUTY C’uESK

C a s e  No.  l - J U - 9 4 - _  /  7 7  C i v i l

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

1 .  P l a i n t i f f  A m e r i c a n  F a c t o r y  T r a w l e r  A s s o c i a t i o n  

( h e r e i n a f t e r  "AFTA") i s  a  n o n - p r o f i t  c o r p o r a t i o n  o r g a n i z e d  

u n d e r  t h e  l a w s  o f  t h e  S t a t e  o f  W a s h i n g t o n  f o r  t h e  p u r p o s e  o f  

p r o m o t i n g  t h e  g r o w t h  o f  m a r k e t s  a n d  t h e  s u p e r i o r  q u a l i t y  o f  

s e a f o o d s  t h a t  a r e  p r o c e s s e d  a b o a r d  v e s s e l s  a t  s e a  a n d  o f  

p r o m o t i n g  t h e  common b u s i n e s s  i n t e r e s t s  o f  t h o s e  e n g a g e d  i n  t h e  

N o r t h  P a c i f i c  a t - s e a  p r o c e s s i n g  i n d u s t r y .  A F T A 's  m e m b e r s  a r e  

o w n e r s  o r  o p e r a t o r s  o f  v e s s e l s  t h a t  a r e  e n g a g e d  i n  t h e  c a t c h i n g  

a n d  p r o c e s s i n g  o f  f i s h e r i e s  r e s o u r c e s  o n  t h e  h i g h  s e a s .  A l l  o f  

A F T A ' s  m e m b e r s  h a v e  p r i n c i p a l  o f f i c e s  i n  t h e  S t a t e  o f  

W a s h i n g t o n .  T h e  m e m b e r s  o f  AFTA a r e  A l a s k a  O c e a n  S e a f o o d ,

I n c . ;  A m e r i c a n  S e a f o o d s  C o m p a n y ;  A r c t i c  K i n g  F i s h e r i e s ;  A r c t i c  

S t o r m ,  I n c . ;  A r i c a  F i s h i n g  C o . ;  C a p e  H o r n  F i s h e r i e s  L . P . ;
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E m e r a l d  R e s o u r c e  M a n a g e m e n t ,  I n c . ;  G l a c i e r  F i s h  C o m p a n y ,  L t d . ; 

G o l d e n  A g e  F i s h e r i e s ;  G o l d e n  A l a s k a  S e a f o o d s ;  M o r n i n g  S t a r  

F i s h e r i e s ;  M/V S a v a g e ,  I n c . ;  O c e a n t r a w l  I n c . ;  a n d  P r e m i e r  

P a c i f i c  S e a f o o d s ,  I n c .

2 .  D e f e n d a n t  S t a t e  o f  A l a s k a  i s  a  s o v e r e i g n  S t a t e  o f  t h e  

U n i t e d  S t a t e s ;  d e f e n d a n t  H i c k e l  i s  G o v e r n o r  o f  t h e  S t a t e  o f  

A l a s k a  a n d  i s  r e s p o n s i b l e ,  u n d e r  A r t i c l e  I I I ,  s e c .  1 6 ,  o f  t h e  

A l a s k a  C o n s t i t u t i o n ,  f o r  t h e  f a i t h f u l  e x e c u t i o n  o f  t h e  l a w s  o f  

t h e  S t a t e ;  d e f e n d a n t  R e x w i n k e l  i s  t h e  C o m m i s s i o n e r  o f  R e v e n u e  

o f  t h e  S t a t e  o f  A l a s k a  a n d  u n d e r  AS 4 4 . 2 5 . 0 2 0  h a s  t h e  s p e c i f i c  

d u t y  o f  e n f o r c i n g  t h e  t a x  l a w s  o f  t h e  S t a t e .

3 .  F i s h  a r e  c a u g h t  a n d  p r o c e s s e d  b y  A F T A ' s  m e m b e r s  i n  t h e  

G u l f  o f  A l a s k a  a n d  B e r i n g  S e a  o f f  t h e  c o a s t  o f  A l a s k a  b u t  

o u t s i d e  o f  t h e  t e r r i t o r i a l  w a t e r s  o f  t h e  S t a t e  o f  A l a s k a  i n  

w h a t  i s  d e s i g n a t e d  a s  t h e  E x c l u s i v e  E c o n o m i c  Z o n e  o f  t h e  U n i t e d  

S t a t e s .  A f t e r  t h e  f i s h  a r e  c a u g h t ,  t h e y  r e c e i v e  p r i m a r y  

p r o c e s s i n g  o n  b o a r d  t h e  v e s s e l s  o w n e d  o r  o p e r a t e d  b y  A F T A 's  

m e m b e r s .  T h e  f i s h  a r e  c l e a n e d ,  h e a d e d  a n d  g u t t e d ,  a n d  t h e n  

p r o c e s s e d  i n t o  a  v a r i e t y  o f  p r o d u c t  f o r m s  s u c h  a s  s u r i m i ,  

f i l l e t s ,  b l o c k s  a n d  r e l a t e d  b y - p r o d u c t s  b e f o r e  b e i n g  f r o z e n  on  

b o a r d  t h e  v e s s e l s .  T h e  f r o z e n  p r o d u c t  i s  t h e n  s t o r e d  o n  t h e  

v e s s e l s  i n  r e f r i g e r a t e d  h o l d s .

4 .  F ro m  t i m e  t o  t i m e  d u r i n g  t h e  c o u r s e  o f  a  f i s h i n g  

s e a s o n ,  s o m e  o f  t h e  v e s s e l s  o w n e d  o r  o p e r a t e d  b y  A F T A ' s  m e m b e r s  

a n d  c a r r y i n g  p r o c e s s e d  f i s h  e n t e r  A l a s k a n  t e r r i t o r i a l  w a t e r s
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f o r  t h e  p u r p o s e  o f  t r a n s f e r r i n g  t h e  p r o c e s s e d  f i s h  t o  o t h e r  

v e s s e l s  f o r  c o n t i n u e d  t r a n s p o r t a t i o n  o f  t h e  p r o d u c t s  t o  f o r e i g n  

o r  d o m e s t i c  d e s t i n a t i o n s .  I n  s o m e  i n s t a n c e s ,  t h e  f i s h  i s  

s i m p l y  t r a n s f e r r e d  f r o m  o n e  v e s s e l  t o  a n o t h e r  w h i l e  t h e  v e s s e l s  

a r e  a t  s e a  b u t  i n s i d e  t e r r i t o r i a l  w a t e r s ;  i n  o t h e r  i n s t a n c e s ,  

t h e  s h i p s  may d o c k  a t  A l a s k a  p o r t s  f o r  t h e  p u r p o s e  o f  t r a n s f e r .  

A f t e r  b e i n g  t r a n s f e r r e d ,  a l l  o f  t h e  p r e v i o u s l y  p r o c e s s e d  f i s h  

i s  p r o m p t l y  t r a n s p o r t e d  o u t  o f  A l a s k a .

5 .  A p p r o x i m a t e l y  7 5  p e r c e n t  o f  t h e  t o t a l  f i s h e r i e s  

r e s o u r c e s  t a k e n  a n d  p r o c e s s e d  b y  A F T A 's  m e m b e r s  o n  t h e  h i g h  

s e a s  i s  s o l d  t o  f o r e i g n  p u r c h a s e r s  a n d  t r a n s p o r t e d  b y  s h i p  t o  

f o r e i g n  c o u n t r i e s ,  p r i m a r i l y  J a p a n  a n d  K o r e a .  T h e  r e m a i n i n g  25 

p e r c e n t  i s  t r a n s p o r t e d  b y  s h i p  a n d  m o t o r  t r a n s p o r t a t i o n  t o  

v a r i o u s  f i n a l  d e s t i n a t i o n s  w i t h i n  t h e  U n i t e d  S t a t e s  f o r  s a l e  o r  

f u r t h e r  p r o c e s s i n g .  I n  t h e  c o u r s e  o f  t r a n s p o r t a t i o n ,  t h e  

f i s h e r i e s  p r o d u c t s  e n t e r  t h e  j u r i s d i c t i o n s  o f  v a r i o u s  s t a t e s  

a n d  f o r e i g n  c o u n t r i e s  o u t s i d e  o f  A l a s k a ,  w h e r e  t h e  p r o d u c t s  a r e  

e i t h e r  t r a n s f e r r e d  f r o m  o n e  f o r m  o f  t r a n s p o r t a t i o n  t o  a n o t h e r  

a n d  t h e n  m o v e d  t o  n ew  j u r i s d i c t i o n s  o r  u n l o a d e d  f o r  a d d i t i o n a l  

p r o c e s s i n g  o r  s a l e .

6. I n  1 9 9 3 ,  t h e  A l a s k a  l e g i s l a t u r e  a d o p t e d  C h .  6 7 ,  SLA 

1 9 9 3 ,  "An A c t  l e v y i n g  a n d  p r o v i d i n g  f o r  t h e  c o l l e c t i o n  o f  a n d  

d i s p o s i t i o n  o f  t h e  p r o c e e d s  o f  a  f i s h e r y  r e s o u r c e  l a n d i n g  t a x . "  

T h e  A c t  i s  s e t  o u t  i n  AS 4 3 . 7 7 . 0 1 0  —  AS 4 3 . 7 7 . 2 0 0 .  AS 

4 3 . 7 7 . 0 1 0  i m p o s e s  a  t a x  o f  3 . 3  p e r c e n t  o n  t h e  e n t i r e
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u n p r o c e s s e d  v a l u e  o f  a n y  f i s h e r y  r e s o u r c e  " t h a t  i s  b r o u g h t  i n t o  

t h e  j u r i s d i c t i o n  o f ,  a n d  f i r s t  l a n d e d  i n , "  t h e  S t a t e  o f  A l a s k a .  

" L a n d i n g "  a  f i s h e r y  r e s o u r c e  i n  t h e  S t a t e  i s  d e f i n e d  i n  AS 

4 3 . 7 7 . 2 0 0  t o  m e a n  " t h e  a c t  o f  u n l o a d i n g  o r  t r a n s f e r r i n g  a 

f i s h e r y  r e s o u r c e "  i n  t h e  S t a t e .

7 .  Ch .  6 7 ,  SLA 1 9 9 3  b e c a m e  e f f e c t i v e  o n  J a n u a r y  1 ,  1 9 9 4 ,  

a n d  A F T A 's  m e m b e r s  a r e  r e q u i r e d ,  u n d e r  t h e  t e r m s  o f  t h e  A c t ,  t o  

f i l e  r e t u r n s  a n d  t a x e s  o n  A p r i l  1 o f  e a c h  y e a r ,  b e g i n n i n g  i n  

1 9 9 5 ,  o n  t h e  u n p r o c e s s e d  v a l u e  o f  a n y  f i s h *  " l a n d e d "  i n  A l a s k a  

d u r i n g  t h e  p r e v i o u s  c a l e n d a r  y e a r .  T h e  t a x  a p p l i e s  t o  f i s h  

t h a t  w e r e  c a u g h t  a n d  p r o c e s s e d  o u t s i d e  o f  A l a s k a  b y  A F T A 's  

m e m b e r s .

8. AS 4 3 . 7 7 . 0 1 0  p r o v i d e s  t h a t  p e r s o n s  who p a y  t a x  u n d e r  

AS 4 3 . 7 5  a r e  e x e m p t  f r o m  p a y m e n t  o f  t h e  l a n d i n g  t a x .  AS 4 3 . 7 5  

i m p o s e s  a  t a x  o n  p e r s o n s  e n g a g e d  i n  " a  f i s h e r i e s  b u s i n e s s , "  

i n s i d e  o f  t h e  S t a t e  o f  A l a s k a .  A " f i s h e r i e s  b u s i n e s s "  i s  

d e f i n e d  i n  AS 4 3 . 7 5 . 2 0 0  a s  " p r o c e s s i n g  f i s h e r i e s  r e s o u r c e s  f o r  

s a l e  b y  f r e e z i n g ,  c o o k i n g ,  s a l t i n g ,  o r  o t h e r  m e t h o d  a n d  

i n c l u d e s  b u t  i s  n o t  l i m i t e d  t o  c a n n e r i e s ,  c o l d  s t o r a g e s ,  

f r e e z e r  s h i p s ,  a n d  p r o c e s s i n g  p l a n t s . "

9 .  T h e  l a n d i n g  t a x  u n d e r  AS 4 3 . 7 7  a n d  t h e  p r o c e s s i n g  t a x  

u n d e r  AS 4 3 . 7 5  d c  n o t  i m p o s e  e q u a l  t a x  b u r d e n s .  F o r  e x a m p l e ,  

t h e  t a x  r a t e  i m p o s e d  u n d e r  t h e  p r o c e s s i n g  t a x  (AS 4 3 . 7 5 . 0 1 5 )  on  

p e r s o n s  who l a n d  r a w  f i s h  i n  t h e  s t a t e  a n d  p r o c e s s  t h e m  o n  

s h o r e  i n  A l a s k a  i s  3 p e r c e n t  o f  t h e  u n p r o c e s s e d  v a l u e  o f  t h e
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f i s h e r i e s  r e s o u r c e s /  t h e  t a x  r a t e  i m p o s e d  u n d e r  t h e  l a n d i n g  t a x  

( 4 3 . 7 7 )  o n  p e r s o n s  who m e r e l y  u n l o a d  o r  t r a n s f e r  p r o c e s s e d  

f i s h e r i e s  p r o d u c t s  i n  A l a s k a  a n d  d o  n o t  c a t c h  o r  p r o c e s s  t h e m  

a t  a l l  i n  A l a s k a  i s  3 . 3  p e r c e n t  o f  t h e  u n p r o c e s s e d  v a l u e  o f  t h e  

h a r v e s t e d  f i s h .  T h e  p r o c e s s i n g  t a x  ( 4 3 . 7 5 )  p r o v i d e s  f o r  t a x  

c r e d i t s  f o r  c e r t a i n  c o n t r i b u t i o n s  t h a t  may b e  a p p l i e d  a g a i n s t  

100 p e r c e n t  o f  t h e  t a x e s  o w i n g  u n d e r  t h e  p r o c e s s i n g  t a x  o n  t h e  

v a l u e  o f  1 0 0  p e r c e n t  o f  t h e  f i s h e r i e s  r e s o u r c e s  p r o c e s s e d  b y  

i n - s t a t e  p r o c e s s o r s ;  t a x  c r e d i t s  u n d e r  t h e  l a n d i n g  t a x  f o r  

s i m i l a r  c o n t r i b u t i o n s  m ay  b e  a p p l i e d  a g a i n s t  o n l y  4 5 . 4 5  p e r c e n t  

o f  t h e  t a x e s  o w i n g  o n  t h e  v a l u e  o f  o n l y  t h o s e  f i s h  t a k e n  u n d e r  

a  c o m m u n i t y  d e v e l o p m e n t  q u o t a .  T h e  p r o c e s s i n g  t a x  (AS 

4 3 . 7 5 . 0 1 5 )  p r o v i d e s  f o r  a  t a x  r a t e  o f  1 p e r c e n t  o n  s h o r e  b a s e d  

p r o c e s s o r s  f o r  f i s h e r i e s  r e s o u r c e s  t h a t  h a v e  b e e n  d e s i g n a t e d  b y  

t h e  C o m m i s s i o n e r  o f  F i s h  a n d  Game a s  " d e v e l o p i n g  s p e c i e s " ;  

" d e v e l o p i n g  s p e c i e s "  t h a t  a r e  t a k e n  a n d  p r o c e s s e d  o u t s i d e  o f  

A l a s k a  b u t  u n l o a d e d  o r  t r a n s f e r r e d  i n  A l a s k a  a r e  t a x e d  u n d e r  

t h e  l a n d i n g  t a x  a t  t h e  r a t e  o f  3 . 3  p e r c e n t  o f  t h e  u n p r o c e s s e d  

v a l u e  o f  t h e  f i s h .

1 0 .  T h e  l a n d i n g  t a x  u n d e r  AS 4 3 . 7 7 ,  i m p o s e d  o n  f i s h  

c a u g h t  a n d  p r o c e s s e d  o u t s i d e  o f  A l a s k a ' s  j u r i s d i c t i o n ,  b u t  n o t  

i m p o s e d  o n  a  f i s h e r i e s  b u s i n e s s  c o n d u c t e d  w i t h i n  t h e  S t a t e ,  

p r o v i d e s  a n  e c o n o m i c  a d v a n t a g e  t o  t h o s e  p e r s o n s  who c o n d u c t  

f i s h e r i e s  b u s i n e s s e s  w i t h i n  t h e  S t a t e .  T h e  a d v a n t a g e  s t e m s  

b o t h  f r o m  t h e  f a c t  t h a t  a n  i n - s t a t e  f i s h e r i e s  b u s i n e s s  n e e d  n o r
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p a y  t h e  l a n d i n g  t a x  a t  a l l ,  a n d  f r o m  t h e  f a c t  t h a t  a n  i n - s t a t e  

f i s h e r i e s  b u s i n e s s  p a y s  a  l o w e r  t o t a l  t a x  f o r  u n l o a d i n g ,  

t r a n s f e r r i n g  a n d  p r o c e s s i n g  f i s h  i n  A l a s k a  t h a n  a n  o u t - o f - s t a t e  

p r o c e s s o r  p a y s  f o r  m e r e l y  u n l o a d i n g  o r  t r a n s f e r r i n g  p r e v i o u s l y  

p r o c e s s e d  f i s h e r i e s  r e s o u r c e s  w i t h i n  A l a s k a .

1 1 .  An u n a p p o r t i o n e d  t a x  i m p o s e d  o n  t h e  f u l l  v a l u e  o f  

f i s h e r i e s  r e s o u r c e s ,  l a n d e d  i n  A l a s k a  s o l e l y  f o r  t h e  p u r p o s e  o f

s u b s e q u e n t  s h i p m e n t  t h r o u g h  a n d  l a n d i n g  i n  a  v a r i e t y  o f  o t h e r

s t a t e s  a n d  f o r e i g n  j u r i s d i c t i o n s ,  u n f a i r l y  s u b j e c t s  t h e  

f i s h e r i e s  r e s o u r c e s  t o  t h e  r i s k  o f  m u l t i p l e  t a x a t i o n  i n  a l l

j u r i s d i c t i o n s  i n  o r  t h r o u g h  w h i c h  t h e  f i s h  i s  l a n d e d  o r

t r a n s p o r t e d ,  a n d  c o n s t i t u t e s  a  d e t e r r e n c e  t o  t h e  f r e e  m o v e m e n t  

o f  g o o d s  i n  i n t e r s t a t e  a n d  f o r e i g n  c o m m e r c e .

1 2 .  A r t i c l e  I ,  S e c .  8 ,  o f  t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  

S t a t e s  p r o v i d e s  t h a t  C o n g r e s s  h a s  t h e  a u t h o r i t y  t o  " r e g u l a t e  

c o m m e r c e  w i t h  f o r e i g n  n a t i o n s ,  a n d  a m ong  t h e  s e v e r a l  s t a t e s  . .

. " P u r s u a n t  t o  t h i s  a l l o c a t i o n  o f  g o v e r n m e n t a l  r e s p o n s i b i l i t y ,  

i n d i v i d u a l  s t a t e s  a r e  p r o h i b i t e d  f r o m  i m p o s i n g  t a x e s  t h a t  p l a c e  

a  h e a v i e r  b u r d e n  o n  b u s i n e s s e s  i n v o l v e d  i n  i n t e r s t a t e  o r  

f o r e i g n  c o m m e r c e  t h a n  i m p o s e d  u p o n  b u s i n e s s e s  c a r r y i n g  o n  

s i m i l a r  b u s i n e s s  a c t i v i t i e s  p u r e l y  w i t h i n  t h e  b o u n d a r i e s  o f  t h e  

S t a t e .  T a x e s  i m p o s e d  o n  i n t e r s t a t e  a n d  f o r e i g n  b u s i n e s s  

a c t i v i t i e s  m u s t  b e  n o n - d i s c r i m i n a t o r y  a n d  m u s t  b e  f a i r l y  

a l l o c a t e d  d e p e n d e n t  u p o n  t h e  p r o p o r t i o n  o f  t h e  t o t a l  i n t e r s t a t e  

b u s i n e s s  a c t i v i t y  t h a t  t a k e s  p l a c e  w i t h i n  t h e  S t a t e .
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1 3 .  AS 4 3 . 7 7  u n l a w f u l l y  d i s c r i m i n a t e s  a g a i n s t  i n t e r s t a t e  

c o m m e r c e  i n  v i o l a t i o n  o f  A r t i c l e  I ,  S e c .  8 ,  o f  t h e  U n i t e d  

S t a t e s  C o n s t i t u t i o n  i n  t h a t :

( a )  t h e  a c t i v i t y  t a x e d  h a s  a n  i n s u f f i c i e n t  n e x u s  

w i t h  t h e  S t a t e  o f  A l a s k a  t o  j u s t i f y  i m p o s i t i o n  o f  a n y  t a x ;

(b )  t h e  t a x  d i s c r i m i n a t e s  a g a i n s t  i n t e r s t a t e  a n d  

f o r e i g n  c o m m e r c e  i n  f a v o r  o f  p u r e l y  l o c a l  a c t i v i t i e s ;

( c )  t h e  t a x  i s  n e t  f a i r l y  a p p o r t i o n e d ;

(d )  t h e  t a x  i s  n o t  f a i r l y  r e l a t e d  t o  s e r v i c e s

p r o v i d e d  b y  t h e  S t a t e  o f  A l a s k a .

1 4 .  AS 4 3 . 7 7  u n l a w f u l l y  d i s c r i m i n a t e s  a g a i n s t  f o r e i g n  

c o m m e r c e  i n  v i o l a t i o n  o f  A r t i c l e  I ,  S e c .  8 ,  o f  t h e  U n i t e d  

S t a t e s  C o n s t i t u t i o n  f o r  t h e  r e a s o n s  o u t l i n e d  i n  P a r a g r a p h  13 o f  

t h i s  c o m p l a i n t  a n d  f o r  t h e  a d d i t i o n a l  r e a s o n s  t h a t :

( a )  t h e  t a x ,  e v e n  i f  w e r e  f a i r l y  a p p o r t i o n e d  ( w h i c h

i t  i s  n o t )  c r e a t e s  a  s u b s t a n t i a l  r i s k  o f  i n t e r n a t i o n a l  m u l t i p l e

t a x a t i o n ;  a n d

( b )  t h e  t a x  p r e v e n t s  t h e  f e d e r a l  g o v e r n m e n t  f r o m  

s p e a k i n g  w i t h  o n e  v o i c e  w hen  c o n d u c t i n g  c o m m e r c i a l  r e l a t i o n s  

w i t h  f o r e i g n  g o v e r n m e n t s .

1 5 .  AS 4 3 . 7 7 ,  t o  t h e  e x t e n t  t h a t  i t  t a x e s  t h e  v a l u e  o f  

f i s h e r i e s  r e s o u r c e s  t h a t  a r e  b r o u g h t  i n t o  A l a s k a  f o r  t h e  s o l e  

p u r p o s e  o f  t r a n s f e r r i n g  t h e m  t o  v e s s e l s  f o r  e x p o r t  t o  f o r e i g n  

n a t i o n s ,  i m p o s e s  a  t a x  o n  e x p o r t s  i n  v i o l a t i o n  o f  A r t i c l e  I ,  

S e c t i o n  1 0 ,  C l a u s e  2 ,  o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .
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1 6 .  AS 4 3 . 7 7  i s  i n  d i r e c t  c o n f l i c t  w i t h  e c o n o m i c  a n d  

r e s o u r c e  m a n a g e m e n t  p o l i c i e s  a n d  p u r p o s e s  o f  t h e  U n i t e d  S t a t e s  

g o v e r n m e n t  a s  s e t  f o r t h  i n  16  U . S . C .  s e c t i o n s  1 3 0 1  e t  s e q .  ( t h e  

M a g n u s o n  A c t ) , a n d  t h e r e f o r e  v o i d  a s  i n  v i o l a t i o n  o f  A r t i c l e  VI 

o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  ( t h e  S u p r e m a c y  C l a u s e ) .

1 7 .  AS 4 3 . 7 7  v i o l a t e s  t h e  e q u a l  p r o t e c t i o n  c l a u s e s  o f  

A r t i c l e  I ,  s e c .  1 ,  o f  t h e  A l a s k a  C o n s t i t u t i o n  a n d  A m e n d m e n t  

X IV,  s e c .  1 ,  o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .

WHEREFORE, AFTA r e q u e s t s  t h a t  t h i s  c o u r t  i s s u e  a  j u d g m e n t :

a n d  t h e i r  a g e n t s  f r o m  t a k i n g  a n y  a c t i o n  t o  e n f o r c e  c o l l e c t i o n  

o f  t h e  t a x ;

a p p r o p r i a t e  i n  t h e  c i r c u m s t a n c e s .

DATED t h i s  1 7 t h  d a y  o f  F e b r u a r y ,  1 9 9 4  a t  J u n e a u ,  A l a s k a .

( a )  d e c l a r i n g  AS 4 3 . 7 7  i n v a l i d  a n d  u n c o n s t i t u t i o n a l ;

(b )  p e r m a n e n t l y  e n j o i n i n g  e a c h  a n d  e v e r y  d e f e n d a n t

( c )  a w a r d i n g  AFTA i t s  c o s t s  a n d  a t t o r n e y s  f e e s ;

(d )  f o r  s u c h  o t h e r  r e l i e f  a s  t h e  c o u r t  d e e m s

GROSS & BURKE

A vrum  M. G r o s s

S u s a n  A. B u r k e

COUNSEL FOR AMERICAN 
FACTORY TRAWLER ASSOCIATION
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

F IR S T  J U D I C I A L  D IST R IC T AT JUNEAU

AMERICAN FACTORY TRAWLER )
ASSOCIATION, )

)
P l a i n t i f f ,  )

)
v .  )

)
STATE OF ALASKA, WALTER J .  HICKEL )
G o v e r n o r  o f  t h e  S t a t e  o f  A l a s k a ,  )
DARREL J .  REXWINKEL, C o m m i s s i o n e r  )
o f  R e v e n u e  o f  t h e  S t a t e  o f  A l a s k a ,  )

)
D e f e n d a n t s .  )

 )

C a s e  N o .  l - J U - 9 4 - 1 7 7  C i v i l

REPLY MEMORANDUM AND OPPOSITION TO DEFENDANTS'

CROSS-MOTION FOR SUMMARY JUDGMENT

M o s t  o f  t h e  a r g u m e n t s  r a i s e d  i n  t h e  S t a t e ' s  M em orandum

h a v e  a l r e a d y  b e e n  e x t e n s i v e l y  d i s c u s s e d  i n  o u r  o p e n i n g

m e m o r a n d u m .  T h e r e  i s  n o  n e e d  t o  r e p e a t  t h a t  d i s c u s s i o n  h e r e .

T h i s  r e p l y  w i l l  f i r s t  a d d r e s s  t h e  p r o c e d u r a l  a r g u m e n t s  r a i s e d

b y  t h e  S t a t e  —  s t a n d i n g  a n d  e x h a u s t i o n  o f  a d m i n i s t r a t i v e

r e m e d i e s .  We w i l l  t h e n  r e v i e w  t h e  s u b s t a n t i v e  c o n s t i t u t i o n a l

i s s u e s ,  f o c u s i n g  o n  o n l y  a  f e w  a s p e c t s  o f  t h e  ' S t a t e ' s  a r g u m e n t s

—  t h o s e  t h a t  we b e l i e v e  d e m o n s t r a t e  i n  a n d  b y  t h e m s e l v e s  t h e

c o m p l e t e  l a c k  o f  m e r i t  t o  t h e  S t a t e ' s  p o s i t i o n .

I .  AFTA HAS STANDING TO CHALLENGE THE CONSTITUTIONALITY 
OF AS 4 3 . 7 7  AND NEED NOT F IR S T  PURSUE ADMINISTRATIVE 
REMEDIES.

T h e  S t a t e  i n i t i a l l y  c l a i m s ,  a s  a  p r o c e d u r a l  m a t t e r ,  t h a t  

AFTA h a s  no  s t a n d i n g  t o  r a i s e  t h e  c o n s t i t u t i o n a l  i s s u e s  a n d

R E P L Y  A N D  O P P O S I T I O N  T O  C R O S S - M O T I O N  F O R  S U M M A R Y  J U D G M E N T  -I-
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I n s t e a d , t h e  S t a t e  a r g u e s  t h a t  t h e  L a n d i n g  T a x  i s  n o t  a  t a x  on  

g o o d s  o r  p r o p e r t y  a t  a l l ;  i t  i s  a  t a x  o n  a n  " o c c u p a t i o n . "  

( S t a t e ' s  M em orandum  a t  1 6 . )  T h e  S t a t e  g o e s  o n  t o  c l a i m  t h a t ,

"A t r a w l e r  t h a t  o n l y  m o v e s  p r o p e r t y  t h r o u g h  t h e  j u r i s d i c t i o n  i s  

n o t  s u b j e c t  t o  t h e  l a n d i n g  t a x . "  ( I d . )

A t  t h e  o u t s e t ,  o n e  m i g h t  a s k  j u s t  w h a t  " o c c u p a t i o n "  i s  

b e i n g  t a x e d  h e r e .  T h e  L a n d i n g  T a x  i s  i m p o s e d  u p o n  t h e  o w n e r  o f  

f i s h e r i e s  p r o d u c t s  t h a t  a r e  b e i n g  " l a n d e d "  i n  t h e  s t a t e ;  t h e r e  

i s  n o  p r o v i s i o n  o f  AS 4 3 . 7 7  t h a t  e v e n  r e f e r s  t o  a n

" o c c u p a t i o n , "  m u c h  l e s s  i m p o s e s  a  t a x  o n  o n e .  T h e  o w n e r  o f  t h e

f i s h  " l a n d e d "  n e e d  n o t  h a v e  c a u g h t  t h e m  o r  p r o c e s s e d  t h e m  

h i m s e l f ;  s o  l o n g  a s  t h e  f i s h  a r e  o w n e d  b y  h im  w h e n  t h e y  co m e  

i n t o  t h e  S t a t e ,  h e  m u s t  p a y  a t a x  o n  t h e m  i f  h e  t r a n s f e r s  t h e m  

f o r  f u r t h e r  t r a n s p o r t a t i o n ,  w h e t h e r  h i s  " o c c u p a t i o n "  i s  

f i s h e r m a n ,  p r o c e s s o r ,  f i s h  b r o k e r ,  o r  w h a t  h a v e  y o u .  T h e  

r e a s o n  t h e  s t a t u t e  d o e s  n o t  s e e k  t o  t a x  a n  " o c c u p a t i o n "  a n d  

s p e c i f i c a l l y ,  t h e  o c c u p a t i o n  o f  p l a i n t i f f ' s  m e m b e r s  i s ,  o f  

c o u r s e  o b v i o u s ;  a l l  o f  t h e  c r u c i a l  e l e m e n t s  o f  t h a t  o c c u p a t i o n  

—  t h e  c a t c h i n g  o f  f i s h ,  t h e  p r o c e s s i n g  o f  f i s h  a n d  t h e  s a l e  o f  

f i s h  t a k e  p l a c e  o u t s i d e  o f  A l a s k a .  T h e  s t a t e  c a n n o t  t a x  a n

o c c u p a t i o n  t h a t  o c c u r s  o u t s i d e  o f  i t s  b o r d e r s  a n d  AS 4 3 . 7 7 ,  o n

i t s  f a c e  a t  l e a s t ,  m a k e s  n o  e f f o r t  t o  d o  s o .

A c o m p a r i s o n  w i t h  A l a s k a  v .  A r c t i c  M a i d , 3 6 6  U . S .  199  

( 1 9 6 1 ) ,  c i t e d  a s  s u p p o r t  f o r  t h e  S t a t e ' s  a r g u m e n t ,  i s  

i n s t r u c t i v e .  T h e  t a x  i n  A r c t i c  M a i d  w a s  s p e c i f i c a l l y  p l a c e d  by  

s t a t u t e  o n  t h o s e  " p r o s e c u t i n g  o r  a t t e m p t i n g  t o  p r o s e c u t e  . . . 

l i n e s  o f  b u s i n e s s  i n  c o n n e c t i o n  w i t h  A l a s k a ' s  c o m m e r c i a l
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e a s t e r n  m a r k e t s . "  8 /  Y e t  t h e  S t a t e ,  n o n e t h e l e s s ,  c l a i m s  t h a t  

t h e  L a n d i n g  T a x  " d o e s  n o t  t a x  p r o p e r t y  m o v i n g  t h r o u g h  t h e

S t a t e . "  I t  i s  h a r d  e v e n  t o  u n d e r s t a n d  t h i s  p o s i t i o n .  I f ,  f o r

i n s t a n c e ,  a c a t c h e r / p r o c e s s o r  v e s s e l  c o m e s  i n  f r o m  t h e  h i g h  

s e a s ,  a n c h o r s  i n  t h e  " p r o t e c t e d  w a t e r s  o f  S o u t h e a s t  A l a s k a "  f o r  

a  f e w  d a y s  a n d  c o n t i n u e s  w i t h  i t s  c a r g o  t o  S e a t t l e ,  t h e  S t a t e  

w o u l d  a p p a r e n t l y  r e c o g n i z e  t h a t  t h e  t a x p a y e r  i s  " o n l y  m o v i n g  

p r o p e r t y  t h r o u g h  t h e  j u r i s d i c t i o n "  a n d  i s  " n o t  s u b j e c t  t o  t a x . "  

I f  t h e  s a m e  v e s s e l ,  h o w e v e r ,  a n c h o r s  m  t h e  s a m e  p r o t e c t e d  

w a t e r s  a n d  u n l o a d s  i t s  c a r g o  t o  a  t r a m p  s t e a m e r  t h r o u g h  

s t e v e d o r i n g  ( w h i c h  i s  u n i f o r m l y  r e c o g n i z e d  a s  a n  i n t e g r a l  p a r t  

o f  t h e  s h i p m e n t  o f  g o o d s  i n  i n t e r s t a t e  c o m m e r c e )  9 /  t h a t  

a c t i v i t y  a p p a r e n t l y  m a k e s  s o m e  k i n d  o f  d i f f e r e n c e  a n d  c o n f e r s  

p o w e r  o n  t h e  S t a t e  t o  t a x  a n  e n t i r e  " o c c u p a t i o n "  w h i c h ,  o f  

c o u r s e ,  i s  n o t  d e f i n e d  i n  t h e  a c t  a n d  w h i c h  t h e  S t a t e  m a k e s  n o

r e a l  e f f o r t  t o  d e f i n e  e v e n  i n  i t s  m e m o r a n d u m .

T h e  L a n d i n g  T a x  i s  c l e a r l y  n o t  a n  o c c u p a t i o n  t a x .  I t  i s  

n o t  d e f i n e d  a s  o n e  a n d  i t  c o u l d  n o t  r e a c h  t h e  o c c u p a t i o n  o f  

o f f s h o r e  h a r v e s t i n g  a n d  p r o c e s s i n g  e v e n  i f  i t  p u r p o r t e d  t o  d o  

s o .  I t  i s ,  p l a i n l y  a n d  s i m p l y ,  a  t a x  o n  p r o p e r t y  b e i n g

8/  ( S t a t e ' s  M emorandum a t  p . l . )  A c t u a l l y ,  a s  n o t e d  i n  
o u r  o p e n i n g  m e m o ra n d u m  a n d  s u p p o r t i n g  a f f i d a v i t ,  t h e  f i s h e r i e s  
p r o d u c t s  a r e  e i t h e r  l o a d e d  o n  t r a m p  s t e a m e r s  o r  d e l i v e r e d  t o  a 
common c a r r i e r .  I n  e i t h e r  c a s e ,  t h e  t r a n s p o r t a t i o n  t o  
i n t e r s t a t e  a n d  f o r e i g n  d e s t i n a t i o n s  c o n t i n u e s  a n d  t h e  f i s h e r i e s  
p r o d u c t s  a r e  i m m e d i a t e l y  r e m o v e d  f r o m  t h e  S t a t e .

9 /  P u g e t  S o u n d  S t e v e d o r i n g  C o .  v .  S t a t e  T a x  C o m m i s s i o n ,  
302  U . S .  9 0 ,  82 L . E d . .  68 ( 1 9 3 7 ) ;  J o s e p h  v .  C a r t e r  & Weeks  
S t e v e d o r i n g  C o . ,  330  U . S .  4 4 2 ,  91  L . E d .  9 9 2  ( 1 9 4 7 ) ;  W a s h i n g t o n  
R e v e n u e  D e p a r t m e n t  v .  A s s o c i a t i o n  o f  W a s h i n g t o n  S t e v e d o r i n g  
C o s . ,  4 3 5  U . S .  7 3 4 ,  55 L . E d . 2 d  682  ( 1 9 7 8 ) .
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t r a n s p o r t e d  b y  a s e r i e s  o f  v e s s e l s  t h r o u g h  t h e  s t a t e  t o  o t h e r  

s t a t e s  a n d  f o r e i g n  c o u n t r i e s .  1 0 /  T h e  S t a t e  i t s e l f  r e c o g n i z e s  

c h a t  g o o d s  p u r e l y  i n  t r a n s i t  w e r e  n e v e r  m e a n t  t o  b e  s u b j e c t  t o  

t h e  L a n d i r g  T a x .  We e m p h a s i z e  h e r e  t h a t  t h e  i m m u n i t y  o f  s u c h  

g o o d s  f r o m  t a x a t i o n  i s  n o t  s i m p l y  a  m a t t e r  o f  l e g i s l a t i v e  

c h o i c e ;  i t  i s  a  m a t t e r  o f  c o n s t i t u t i o n a l  n e c e s s i t y .

B. N e x u s .

T h e  S t a t e  s p e n d s  much  o f  i t s  a r g u m e n t  o n  n e x u s  s e e k i n g  t o  

d e m o n s t r a t e  t h a t  t h e  AFTA m e m b e r s '  v e s s e l s  t h a t  e n t e r  A l a s k a n  

w a t e r s  f o r  a  f e w  d a y s  a  y e a r  c a u s e  s u f f i c i e n t  i m p a c t  t o  c r e a t e  

a d e q u a t e  n e x u s  f o r  t h e  S t a t e  t o  i m p o s e  t h e  L a n d i n g  T a x  o n  t h e m .  

As we n o t e d  i n  o u r  o p e n i n g  m e m o ra n d u m ,  i f  t h e  S t a t e  b e l i e v e s  

t h a t  t h r o u g h  o c c a s i o n a l  c o n t a c t s ,  v a r i o u s  v e s s e l s  h a v e  

e s t a b l i s h e d  s o m e  s o r t  o f  n e x u s  w i t h  A l a s k a ,  i t  c a n  s e e k  t o

1 0 /  T h i s  i s  e x a c t l y  t h e  k i n d  o f  t a x  t h a t  t h e  S u p r e m e  
C o u r t  d i s t i n g u i s h e d  i n  A r c t i c  M a i d  f r o m  t h e  l o c a l  o c c u p a t i o n  
t a x  i m p o s e d  t h e r e .  As o p p o s e d  t o  a t a x  o n  a l o c a l  b u s i n e s s ,  
t h e  c o u r t  n o t e d ,  " [ a ]  t a x  o n  a n  i n t e g r a l  p a r t  o f  a n  i n t e r s t a t e  
m o v e m e n t  m i g h t  b e  i m p o s e d  b y  o t h e r  s t a t e s ,  w i t h  t h e  n e t  e f f e c t  
o f  u n d u l y  b u r d e n i n g  c o m m e r c e " .  . . . T h e  " i n t e g r a l  p a r t  o f
i n t e r s t a t e  m o v e m e n t "  r e f e r r e d  t o  i n  A r c t i c  M a i d  w a s  
s t e v e d o r i n g .  And w h i l e  s u b s e q u e n t  d e c i s i o n s  h a v e  r e c o g n i z e d  
s t e v e d o r i n g  a s  a  l o c a l  b u s i n e s s  t h a t  may b e  t a x e d  a s  s u c h ,  n o  
c o u r t  h a s  e v e r  h e l d  t h a t  a  s t a t e  may t a x  g o o d s  t h a t  a r e  m e r e l y  
t r a n s f e r r e d  d u r i n g  t h e  c o u r s e  o f  t h e i r  i n t e r s t a t e  s h i p m e n t .
T h i s  i s  b e c a u s e  t h e  m e r e  a c t  o f  t r a n s f e r r i n g  g o o d s  f r o m  o n e  
m o d e  o f  t r a n s p o r t a t i o n  t o  a n o t h e r  i n  t h e  c o u r s e  o f  i n t e r s t a t e  
s h i p m e n t  i s  n o t  a  p u r e l y  l o c a l  e v e n t .  I t  c a n  b e  r e p e a t e d  a g a i n  
a n d  a g a i n  d u r i n g  t h e  c o u r s e  o f  i n t e r s t a t e  s h i p m e n t .  I t  i s  
i m p o r t a n t  t o  k e e p  i n  m i n d  h e r e  t h a t  u n l i k e  t h e  b u s i n e s s  t a x  
i m p o s e d  o n  s t e v e d o r i n g  c o m p a n i e s  i n  A s s o c i a t i o n  o f  W a s h i n g t o n  
S t e v e d o r e s  ( w h o s e  l o c a l  b u s i n e s s  w as  u n l o a d i n g  f o r  h i r e ) , t h e  
L a n d i n g  T a x  i s  n o t  i m p o s e d  o n  t h e  p e r s o n  d o i n g  t h e  u n l o a d i n g  o r  
t r a n s f e r r i n g  —  i t  i s  i m p o s e d  o n  t h e  o w n e r  o f  t h e  f i s h e r i e s  
p r o d u c t s ,  who may n e v e r  e v e n  t o u c h  t h e  p r o d u c t s  w h i l e  t h e y  a r e  
b e i n g  t r a n s f e r r e d  w i t h i n  A l a s k a  a n d  may c o n t i n u e  t o  own t h e m  a s  
t h e y  a r e  s h i p p e d  t h r o u g h  a n d  " l a n d e d "  i n  many s t a t e s .
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e q u a l  r i g h t  t h a t  i s  t h e  s o u r c e  o f  c o n c e r n  o v e r  m u l t i p l e  

t a x a t i o n .  W h a t e v e r  t a x  t h e  s t a t e  i m p o s e s  ( w h i c h ,  i n c i d e n t a l l y ,  

m u s t  b e  i m p o s e d  o n  i n t r a - s t a t e  c o m m e r c e  a s  w e l l )  m u s t  b e  

a p p o r t i o n e d  t o  r e f l e c t  t h e  p o r t i o n  o f  b u s i n e s s  a c t i v i t y  

a t t r i b u t a b l e  t o  t h e  S t a t e .  No e f f o r t  w a s  m a d e  t o  d o  t h a t  h e r e .

D . T h e  L a n d i n g  T a x  D i s c r i m i n a t e s  A g a i n s t  I n t e r s t a t e  
C o m m e r c e .

T h e  S t a t e ' s  c l a i m  t h a t  t h e  L a n d i n g  T a x  d o e s  n o t  

d i s c r i m i n a t e  a g a i n s t  i n t e r s t a t e  c o m m e r c e  i s  b a s r d  o n  a s e r i e s  

o f  a r g u m e n t s .  F i r s t ,  t h e  S t a t e  a r g u e s  t h a t  i t s  " u n i f i e d  t a x  

s c h e m e "  ( c o m p r i s e d  i n  t h e  S t a t e ' s  v i e w  o f  t h e  L a n d i n g  T a x  a n d  

t h e  f i s h e r i e s  b u s i n e s s  t a x  i m p o s e d  u n d e r  AS 4 3 . 7 5 )  p r o v i d e s  no  

e c o n o m i c  a d v a n t a g e  t o  l o c a l  p r o c e s s o r s ;  s e c o n d ,  t h e  S t a t e  

a r g u e s  t h a t  t h e  L a n d i n g  T a x  v a l i d l y  c o m p e n s a t e s  f o r  t h e  

f i s h e r i e s  b u s i n e s s  t a x  i m p o s e d  u n d e r  AS 4 3 . 7 5 ;  t h i r d ,  t h e  S t a t e  

c l a i m s  t h a t  t h e  t a x  r a t e s  u n d e r  b o t h  t a x e s  a r e  a c t u a l l y  

i d e n t i c a l ;  f i n a l l y ,  t h e  S t a t e  a r g u e s  t h a t  t h e  S t a t e ' s  f a i l u r e  

t o  h a v e  p r o v i d e d  L a n d i n g  T a x  t a x p a y e r s  w i t h  t a x  r a t e  r e d u c t i o n s  

f o r  d e v e l o p i n g  s p e c i e s  ( a v a i l a b l e  t o  AS 4 3 . 7 5  t a x p a y e r s )  a n d  

t h e  S t a t e ' s  f a i l u r e  t o  h a v e  p r o v i d e d  L a n d i n g  T a x  t a x p a y e r s  w i t h  

t a x  c r e d i t s  o f  c o m p a r a b l e  m a g n i t u d e  t o  t h o s e  a v a i l a b l e  u n d e r  AS

4 3 . 7 5  i s  o f  n o  c o n s t i t u t i o n a l  s i g n i f i c a n c e .  N one  o f  t h e s e  

a r g u m e n t s  h a s  m e r i t .

T h e  S t a t e  i n i t i a l l y  a t t e m p t s  t o  j u s t i f y  t h e  c l e a r  

d i s c r i m i n a t i o n  h e r e  b y  a r g u i n g  t h a t  t h e  L a n d i n g  T a x  a n d  t h e  

f i s h e r i e s  b u s i n e s s  t a x  u n d e r  AS 4 3 . 7 5  a r e  n o t h i n g  m o r e  t h a n  

p a r t s  o f  a  s i n g l e  " u n i f i e d  t a x  s c h e m e "  - -  o n e  t h a t  i m p o s e s
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e s s e n t i a l l y  t h e  s a m e  t a x  o n  a n y  e n t i t y  t h a t  " c o n d u c t s  a  

s u b s t a n t i a l  f i s h e r y  b u s i n e s s  i n  A l a s k a ,  s u b s e q u e n t  t o  t h e  

a c t u a l  c a t c h i n g  o f  t h e  f i s h . "  I n  t h e  S t a t e ' s  v i e w ,  t h e  

l e g i s l a t u r e  c o u l d  j u s t  a s  w e l l  h a v e  e x p a n d e d  t h e  d e f i n i t i o n  o f  

" f i s h e r i e s  b u s i n e s s "  u n d e r  AS 4 3 . 7 5  t o  i n c l u d e  t h e  m e r e  

a c t i v i t y  o f  o f f l o a d i n g  o r  t r a n s f e r r i n g  f i s h  c a u g h t  a n d  

p r o c e s s e d  o u t s i d e  t h e  s t a t e .  I n  t h a t  c a s e ,  u n d e r  t h e  S t a t e ' s  

v i e w ,  t h e r e  w o u l d  b e  no  d i s c r i m i n a t i o n  a t  a l l  s i n c e  a l l  

" f i s h e r i e s  b u s i n e s s e s "  w o u l d  b e  t a x e d  a t  e x a c t l y  t h e  s a m e  r a c e .  

T h e  f l a w  i n  t h i s  a r g u m e n t  i s  t h a t  t h e  a c t i v i t i e s  t h a t  a r e  

c o n d u c t e d  w i t h i n  A l a s k a  b y  A F T A ' s  m e m b e r s  a r e  o f  a  v a s t l y  

d i f f e r e n t  n a t u r e  a n d  v a s t l y  d i f f e r e n t  m a g n i t u d e  f r o m  t h o s e  

c o n d u c t e d  b y  l o c a l  p r o c e s s o r s  s u b j e c t  t o  t a x a t i o n  u n d e r  AS

4 3 . 7 5  a n d  c a n n o t  r a t i o n a l l y  b e  s t r e t c h e d  t o  c o v e r  a n  e n t i r e  

" f i s h e r i e s  b u s i n e s s "  c o n d u c t e d  w i t h i n  t h e  s t a t e .  T h e  S t a t e  

c i t e s  A l a s k a  v .  A r c t i c  M a i d . 3 6 6  U . S .  1 9 9 ,  6 L . E d . 2 d  227 

( 1 9 6 1 ) ,  a s  b e i n g  d i s p o s i t i v e  o f  t h i s  i s s u e .  B u t  a s  n o t e d  

e a r l i e r  i n  t h i s  m e m o ra n d u m ,  t h e  c r i t i c a l  f a c t  i n  t h a t  c a s e  w as  

t h a t  t h e  f i s h  c a u g h t  b y  t h e  p r o c e s s o r s  who w e r e  c h a l l e n g i n g  t h e  

t a x  w e r e  a l l  c a u g h t  i n  A l a s k a  w a t e r s ,  a n d  t h e  C o u r t  m a d e  i t  

c r y s t a l  c l e a r  t h a t  A l a s k a  c o u l d  n o t  i m p o s e  a  " f i s h e r i e s  

b u s i n e s s "  t a x  o n  p e r s o n s  who n e i t h e r  c a t c h  n o r  p r o c e s s  f i s h  

w i t h i n  t h e  s t a t e .  I d . ,  3 6 6  U . S .  a t  2 0 3 .

I t  i s  u n q u e s t i o n a b l y  f o r  t h i s  r e a s o n ,  r a t h e r  t h a n  a n  

a r b i t r a r y  c h o i c e  o n  t h e  l e g i s l a t u r e ' s  p a r t  ( o r  a s  t h e  S t a t e  

s u g g e s t s  a t  p .  28 o f  i t s  m e m o r a n d u m  s o m e  " h i s t o r i c a l  a n o m a l y " ) ,  

t h a t  t h e  L a n d i n g  T a x  was  e n a c t e d  a s  a  s e p a r a t e  a n d  d i s t i n c t  t a x
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a n d  n o t  i n c l u d e d  w i t h i n  t h e  f i s h e r i e s  b u s i n e s s  t a x .  W h a t  we 

a r e  l e f t  w i t h ,  t h e n ,  i s  a c l e a r l y  d i s c r i m i n a t o r y  l a n d i n g  t a x  

i m p o s e d  o n  p e r s o n s  who c a t c h  a n d  p r o c e s s  f i s h  o u t s i d e  A l a s k a  

a n d  f r o m  w h i c h  l o c a l  p r o c e s s o r s  a r e  e x e m p t .  M o r e o v e r ,  t h e r e  i s  

a  d i s t i n c t  a n d  v e r y  r e a l  e l e m e n t  o f  p r o t e c t i o n i s m  a t  p l a y  h e r e ,  

f o r  a s  t h e  S t a t e  i t s e l f  a r g u e s ,  t h e  L a n d i n g  T a x  i s  i n t e n d e d  t o  

c o m p e n s a t e  f o r  t h e  3 p e r c e n t  f i s h e r i e s  b u s i n e s s  t a x  a n d  t h e  0 . 3  

p e r c e n t  ASMI a s s e s s m e n t  t h a t  l o c a l  p r o c e s s o r s  p a y  —  a  w ay  o f  

a t t e m p t i n g  t o  e n s u r e  t h a t  l o c a l  b u s i n e s s e s  a r e  n o t  p l a c e d  a t  a  

c o m p e t i t i v e  d i s a d v a n t a g e  t o  i n t e r s t a t e  c o m m e r c e .

T h i s  l e a d s ,  o f  c o u r s e ,  t o  t h e  S t a t e ' s  a r g u m e n t  c o n c e r n i n g  

c o m p e n s a t i n g  t a x e s .  W h i l e  i t  m ay  b e  a  l e g i t i m a t e  g o a l  f o r  a  

S t a t e  t o  i n s u r e  t h a t  i t s  l o c a l  b u s i n e s s e s  a r e  n o t  d i s a d v a n t a g e d  

b y  l o w e r  t a x e s  p a i d  b y  i n t e r s t a t e  c o m p e t i t o r s ,  t h e r e  a r e  t h r e e  

t e s t s  t h a t  m u s t  b e  m e t  b e f o r e  s u c h  a  c o m p e n s a t i n g  t a x  w i l l  b e  

h e l d  v a l i d .  T h e r e  m u s t  b e  a n  i d e n t i f i a b l e  l o c a l  b u r d e n  f o r  

w h i c h  t h e  S t a t e  h a s  a n  i n t e r e s t  i n  c o m p e n s a t i n g ;  t h e  l o c a l  t a x  

a n d  t h e  a l l e g e d  c o m p e n s a t i n g  t a x  m u s t  b e  o n  " s u b s t a n t i a l l y  

e q u i v a l e n t "  a c t i v i t i e s ;  a n d  t h e  t a x  r a t e s  o n  i n t e r s t a t e  

c o m m e r c e  may n o t  e x c e e d  t h o s e  i m p o s e d  o n  l o c a l  b u s i n e s s .

O r e g o n  W a s t e  S y s t e m s .  I n c .  v .  O r e g o n ,  D e p a r t m e n t  o f  

E n v i r o n m e n t a l  Q u a l i t y , 62 U . S . L . W .  4 2 0 9  ( A p r i l  4 ,  1 9 9 4 ) .  T h e  

L a n d i n g  T a x  m e e t s  n o n e  o f  t h e s e  t e s t s .

T h e  S t a t e  i d e n t i f i e s  a s  t h e  " l o c a l  b u r d e n "  t h e  f i s h e r i e s  

b u s i n e s s  t a x  i m p o s e d  o n  l o c a l  p r o c e s s o r s  u n d e r  AS 4 3 . 7 5 .  W h i l e  

t h e  S t a t e  a t t e m p t s  t o  c h a r a c t e r i z e  AS 4 3 . 7 5  a s  s i m p l y  a t a x  o n  

o n e  who " u t i l i z e s  A l a s k a  r e s o u r c e s  a n d  i n f r a s t r u c t u r e , "  t h e r e

\
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i s  i n  f a c t  no  r e a l  q u e s t i o n  t h a t  t h e  f i s h e r i e s  b u s i n e s s  t a x  i s  

a n  o c c u p a t i o n  t a x  i m p o s e d  o n  t h o s e  who a c t u a l l y  c o n d u c t  a 

f i s h e r i e s  b u s i n e s s  w i t h i n  A l a s k a  —  c a t c h i n g  a n d  p r o c e s s i n g  

f i s h  w i t h i n  A l a s k a .  2 0 /  S i n c e  A F T A 's  m e m b e r s  n e i t h e r  c a t c h  n o r  

p r o c e s s  a n y  f i s h  w i t h i n  A l a s k a ,  i t  i s  d i f f i c u l t  t o  u n d e r s t a n d  

w hy  t h e y  s h o u l d  b e  r e q u i r e d  t o  c o m p e n s a t e  f o r  t h e  b u r d e n  p l a c e d  

o n  l o c a l  p r o c e s s o r s  who d o  e n g a g e  i n  t h a t  a c t i v i t y  w i t h i n  

A l a s k a  a n d  w h o s e  o p e r a t i o n s  a r e  h e a v i l y  d e p e n d e n t  o n  

s i g n i f i c a n t  s t a t e  a n d  l o c a l  r e s o u r c e s  a n d  i n f r a s t r u c t u r e .  J u s t  

a s  O r e g o n  c o u l d  n o t ,  i n  O r e g o n  W a s t e  S y s t e m s , j u s t i f y  

d i f f e r e n t i a l  r a t e s  o n  o u t  o f  s t a t e  b u s i n e s s e s  t h a t  u s e d  

O r e g o n ' s  w a s t e  d i s p o s a l  s i t e s  o n  t h e  b a s i s  t h a t  l o c a l  w a s t e  

d i s p o s a l  b u s i n e s s e s  p a i d  i n c o m e  t a x e s  t o  O r e g o n ,  A l a s k a  c a n n o t  

j u s t i f y  a  l a n d i n g  t a x  i m p o s e d  o n l y  o n  o u t  o f  s t a t e  p r o c e s s o r s  

s i m p l y  b e c a u s e  i t s  l o c a l  p r o c e s s o r s  p a y  a  s t a t e  p r o c e s s i n g  t a x .  

A nd  j u s t  a s  L o u i s i a n a  " h a d  n o  i n t e r e s t "  i n  o f f s h o r e  g a s  s u c h  

t h a t  a  d i s c r i m i n a t o r y  t a x  o n  i n - s t a t e  u s e s  o f  t h a t  g a s  c o u l d  b e  

j u s t i f i e d  a s  c o m p e n s a t i n g  f o r  s t a t e  s e v e r a n c e  t a x e s  o n  l o c a l l y  

p r o d u c e d  g a s ,  A l a s k a  h a s  n o  i n t e r e s t  i n  e i t h e r  t h e  r e s o u r c e s  

t h a t  a r e  t a k e n  f r o m  t h e  h i g h  s e a s  o r  i n  t h e  p r o c e s s i n g  

a c t i v i t i e s  t h a t  t a k e  p l a c e  t h e r e .  M a r y l a n d  v .  L o u i s i a n a , 451  

U . S .  7 2 5 ,  68 L . E d . 2 d  5 76  ( 1 9 8 1 ) .

As we n o t e d  i n  o u r  o p e n i n g  m e m o r a n d u m ,  t h e  L a n d i n g  T ax  

r a t e s  a r e  h i g h e r  b o t h  n o m i n a l l y  a n d  e f f e c t i v e l y  t h a n  t h o s e  

i m p o s e d  u n d e r  t h e  f i s h e r i e s  b u s i n e s s  t a x .  T h e  L a n d i n g  T a x ,  o f

2 0 /  S e e ,  A l a s k a  v .  A r c t i c  M a i d ,  366 U . S .  a t  2 0 2 .
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c o u r s e ,  i s  i m p o s e d  a t  a  r a t e  o f  3 . 3  p e r c e n t ,  w h i l e  t h e  

f i s h e r i e s  b u s i n e s s  t a x  i s  i m p o s e d  a t  t h e  r a t e  o f  3 p e r c e n t .

T h e  S t a t e  c o n t e n d s  t h a t  t h e  n o m i n a l  t a x  r a t e s  i m p o s e d  o n  AFTA 

m e m b e r s  a n d  l o c a l  p r o c e s s o r s  a r e  a c t u a l l y  i d e n t i c a l ,  s i n c e  AFTA 

f a i l e d  t o  t a k e  i n t o  a c c o u n t  t h e  f a c t  t h a t  l o c a l  A l a s k a  

p r o c e s s o r s  p a y  a  0 . 3  p e r c e n t  a s s e s s m e n t  l e v i e d  t o  f i n a n c e  t h e  

A l a s k a  S e a f o o d .  M a r k e t i n g  I n s t i t u t e  ( " A S M I " ) .  ( S t a t e ' s  . 

m e m o ra n d u m  a t  2 4 . )  AFTA i s  p e r f e c t l y  a w a r e  o f  t h e  0 . 3  p e r c e n t  

ASMI a s s e s s m e n t  i m p o s e d  u n d e r  AS 1 6 . 5 1 . 1 2 0  o n  A l a s k a  p r o c e s s o r s  

who p u r c h a s e  a n d  p r o c e s s  f i s h  w i t h i n  A l a s k a .  AFTA i s  a l s o  

a w a r e  o f  t h e  f a c t  t h a t  t h i s  i s  a  s e l f - i m p o s e d  a s s e s s m e n t  —  o n e  

t h a t  i s  i m p o s e d  a t  a l l  o n l y  i f  a  m a j o r i t y  o f  A l a s k a  p r o c e s s o r s

v o t e  t o  i m p o s e  i t  o n  t h e m s e l v e s .  S e e ,  AS 1 6 . 5 1 . 1 2 0  ( a ) .  AFTA

m e m b e r s  d o  n o t  s e r v e  o n  t h e  ASMI B o a r d  a n d  h a v e  n o  s a y  o v e r  how 

ASMI f u n d s  a r e  s p e n t .  S i m i l a r l y ,  AFTA m e m b e r s  a r e  n o t  e l i g i b l e  

t o  v o t e  i n  e l e c t i o n s  t o  d e t e r m i n e  w h e t h e r  t h e  a s s e s s m e n t  w i l l  

b e  t e r m i n a t e d  o r  t h e  r a t e  o f  t h e  a s s e s s m e n t  i n c r e a s e d  o r  

d e c r e a s e d .  S e e ,  AS 1 6 . 5 1 . 1 2 0 .  A l t h o u g h  t h e  S t a t e  c l a i m s  o n  

p a g e  10 o f  i t s  m e m o ra n d u m  t h a t  t h e  f i s h e r i e s  p r o d u c t s  p r o d u c e d

b y  AFTA m e m b e r s  a r e  " e x t e n s i v e l y  m a r k e t e d  a s  ' " A l a s k a

S e a f o o d , ' "  t h e  S t a t e  h a s  n o t  o f f e r e d  o n e  w h i t  o f  e v i d e n c e  t o  

s u p p o r t  t h a t  c l a i m .  AFTA m e m b e r s  d o  n o t  c a t c h  " A l a s k a  f i s h "  

a n d  r e a p  l i t t l e ,  i f  a n y ,  b e n e f i t s  f r o m  A S M I ' s  p r o m o t i o n s ,  t h e

I
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v a s t  m a j o r i t y  o f  w h i c h  f e a t u r e  s a l m o n .  2 1 /  E q u a l l y  i m p o r t a n t ,  

t h e  ASMI a s s e s s m e n t  i s  n o t  p a r t  o f  t h e  S t a t e ' s  f i s h e r i e s  

b u s i n e s s  o c c u p a t i o n  t a x ,  b u t  a  s p e c i a l  a s s e s s m e n t  f o r  a  

s p e c i f i c  a n d  l i m i t e d  p u r p o s e  - -  p r o v i d i n g  r e i m b u r s e m e n t  f r o m  

A l a s k a  p r o c e s s o r s  t o  t h e  S t a t e  f o r  s t a t e  e x p e n d i t u r e s  o n  ASMI 

t o  p r o m o t e  t h e  m a r k e t i n g  o f  t h e i r  p r o d u c t s .  2 2 /  F o r c i n g  AFTA 

m e m b e r s  t o  c o n t r i b u t e  t o  ASMI i s  t a n t a m o u n t  t o  r e q u i r i n g  J u n e a u  

p r o p e r t y  o w n e r s  t o  p a y  a d d i t i o n a l  p r o p e r t y  t a x e s  t o  h e l p  

A n c h o r a g e  r e t i r e  i t s  m u n i c i p a l  b o n d e d  i n d e b t e d n e s s .  E v e n  u n d e r  

t h e  S t a t e ' s  e x p a n s i v e  a n d  t o t a l l y  u n j u s t i f i e d  c h a r a c t e r i z a t i o n  

o f  t h e  " s u b s t a n t i a l  f i s h e r i e s  a c t i v i t i e s "  t h a t  AFTA m e m b e r s  

c o n d u c t  i n  A l a s k a ,  t h e  p r o p e r  c o m p a r i s o n  o f  t a x  r a t e s  i s  

b e t w e e n  t h e  L a n d i n g  T a x  a t  3 . 3  p e r c e n t  a n d  t h e  f i s h e r i e s  

b u s i n e s s  t a x  u n d e r  AS 4 3 . 7 5  a t  3 p e r c e n t .  T h e r e  i s  no  

j u s t i f i c a t i o n  f o r  i m p o s i n g  a  L a n d i n g  T a x  t h a t  i s  0 . 3  p e r c e n t  

h i g h e r  t h a n  t h e  t a x  i m p o s e d  u n d e r  t h e  f i s h e r i e s  b u s i n e s s  t a x  i n

2 1 /  S e e ,  1 9 9 3  ASMI a n n u a l  r e p o r t ,  a t t a c h e d  t o  t h e  S t a t e ' s  
m e m o r a n d u m .  AFTA m e m b e r s  m a y ,  o f  c o u r s e ,  d e r i v e  s o m e  i n d i r e c t  
b e n e f i t  f r o m  A S M I ' s  p r o m o t i o n s  t o  t h e  e x t e n t  t h a t  t h e y  p r o m o t e  
t h e  g e n e r a l  c o n s u m p t i o n  o f  f i s h  p r o d u c t s ;  b u t  t h a t  b e n e f i t  i s  
n o  d i f f e r e n t  f r o m  t h a t  r e c e i v e d  b y  a n y  p r o c e s s o r  o f  f i s h  
a n y w h e r e  i n  t h e  w o r l d  t h a t  ASMI c o n d u c t s  A l a s k a  s e a f o o d  
p r o m o t i o n s .

2 2 /  T h e  l e g i s l a t i v e  f i n d i n g s  a d o p t e d  a s  p a r t  o f  t h e  
e n a c t m e n t  e s t a b l i s h i n g  ASMI e x p r e s s l y  a r t i c u l a t e  t h i s  p u r p o s e .  
S e e ,  s e c s .  1 a n d  2 ,  C h .  1 0 6 ,  SLA 1 9 8 1 .

M o r e o v e r ,  t h e  ASMI a s s e s s m e n t  i s  a s  c l o s e  t o  c r e a t i n g  a  
d e d i c a t e d  f u n d  a s  A r t i c l e  I X ,  s e c .  7 ,  w o u l d  p e r m i t .  W h i l e  t h e  
m o n e y  c o l l e c t e d  f r o m  t h e  a s s e s s m e n t s  i s  s u b j e c t  t o  a n n u a l  
a p p r o p r i a t i o n  a n d  t e c h n i c a l l y  c o u l d  b e  u s e d  f o r  a n y  s t a t e  
p u r p o s e ,  t h e r e  i s  n o  q u e s t i o n  t h a t  i f  t h e  l e g i s l a t u r e  
a p p r o p r i a t e d  t h e  m o n e y  r e c e i v e d  f r o m  t h o s e  a s s e s s m e n t s  f o r  
p u r p o s e s  o t h e r  t h a n  t o  f u n d  ASMI, t h e r e  w o u l d  b e  a  q u i c k  a n d  
d e c i s i v e  v o t e  b y  t h e  p r o c e s s o r s  t o  t e r m i n a t e  t h e  a s s e s s m e n t s .
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AS 4 3 . 7 5 ,  a n d  t h e  S t a t e ' s  a r g u m e n t  c o n c e r n i n g  t h e  ASMI 

a s s e s s m e n t  p r o v i d e s  n o n e .

T h e  S t a t e ' s  m e m o ran d u m  d o e s  n o t  r e a l l y  e v e n  a d d r e s s  t h e  

a r g u m e n t  i n  o u r  o p e n i n g  m e m o ra n d u m  t h a t  t h e  t a x  r a t e s  u n d e r  t h e  

L a n d i n g  T a x  a r e  e f f e c t i v e l y  e v e n  m o r e  t h a n  0 . 3  p e r c e n t  h i g h e r  

t h a n  t h e  AS 4 3 . 7 5  t a x  r a t e  b e c a u s e  o f  t h e  v a s t l y  r e d u c e d  

c r e d i t s  a l l o w a b l e  u n d e r  t h e  L a n d i n g  T a x .  T h e  S t a t e  m e r e l y  

a r g u e s  t h a t  i t  d o e s  n o t  m a t t e r  i n  " e c o n o m i c  t e r m s "  w h e t h e r  a  

t a x p a y e r  c o n t r i b u t e s  $ 1 0 , 0 0 0 ,  f o r  i n s t a n c e ,  t o  a n  e d u c a t i o n a l  

i n s t i t u t i o n  o r  p a y s  t h e  s a m e  a m o u n t  t o  t h e  D e p a r t m e n t  o f  

R e v e n u e  i n  t a x e s .  H o w e v e r ,  t h e  S t a t e  c o n f u s e s  " m o n e t a r y  t e r m s "  

w i t h  " e c o n o m i c  t e r m s . "  A t a x p a y e r  i s  l i k e l y  t o  v i e w  a 

c o n t r i b u t i o n  t o  a n  e d u c a t i o n a l  i n s t i t u t i o n  a s  a  f o r m  o f  

b u s i n e s s  i n v e s t m e n t  f o r  t r a i n i n g  f u t u r e  e m p l o y e e s  o r  f o r  

a d v a n c i n g  t e c h n i c a l  o r  s c i e n t i f i c  k n o w l e d g e  t h a t  w i l l  b e n e f i t  

t h e  i n d u s t r y .  A t a x p a y e r  i s  n o t  l i k e l y  t o  v i e w  p a y m e n t  o f  t a x  

t o  t h e  s t a t e  a s  a n y  k i n d  o f  i n v e s t m e n t .  B u t  m o r e  i m p o r t a n t ,  

t h e  S t a t e  t o t a l l y  i g n o r e s  t h e  m a j o r  t h r u s t  o f  o u r  a r g u m e n t  —  

t h a t  e v e n  t h e  e d u c a t i o n a l  c r e d i t s  u n d e r  t h e  L a n d i n g  T a x  a r e  

a l l o w e d  o n l y  f o r  t h o s e  t a x p a y e r s  who e n t e r  i n t o  j o i n t  v e n t u r e s  

w i t h  l o c a l  A l a s k a  c o m m u n i t i e s  i n  t h e  f e d e r a l  C o m m u n i ty  

D e v e l o p m e n t  Q u o t a  p r o g r a m .  T h i s  l i m i t a t i o n  n o t  o n l y  i n v o l v e s  a 

c l e a r  a n d  f l a g r a n t  d i s c r i m i n a t i o n  a g a i n s t  i n t e r s t a t e  c o m m e r c e  

( a s  we p o i n t e d  o u t  a t  p .  57 o f  o u r  o p e n i n g  m e m o r a n d u m ) ; i t  

r e s u l t s  i n  a  v a s t  r e d u c t i o n  i n  t h e  t o t a l  a m o u n t  o f  a v a i l a b l e  

c o n t r i b u t i o n  ua x  c r e d i t s  u n d e r  t h e  L a n d i n g  T a x  a s  c o m p a r e d  t o  

s i m i l a r  c r e d i t s  u n d e r  AS 4 3 . 7 5 .  S u c h  a  v a s t  r e d u c t i o n  i n
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a l l o w a b l e  c r e d i t s  o f  n e c e s s i t y  i n c r e a s e s  t h e  e f f e c t i v e  t a x  r a t e  

u n d e r  t h e  L a n d i n g  T a x .  2 3 /

S i m i l a r l y ,  t h e  S t a t e ' s  m e m o ra n d u m  n e v e r  r e a l l y  c o m e s  t o  

t e r m s  w i t h  t h e  o b v i o u s  d i s c r i m i n a t i o n  a g a i n s t  t h e  o f f s h o r e  

c a t c h e r / p r o c e s s o r  f l e e t  f o u n d  i n  t h e  l e g i s l a t u r e ' s  f a i l u r e  t o  

p r o v i d e  i n  t h e  L a n d i n g  T a x  f o r  t h e  s a m e  r e d u c t i o n  i n  t a x  r a t e s  

f o r  d e v e l o p i n g  s p e c i e s  a s  i s  p r o v i d e d  u n d e r  AS 4 3 . 7 5 .  2 4 /  The  

S t a t e ' s  o n l y  a r g u m e n t  i s  t h a t  t h e  l e g i s l a t u r e  l e g i t i m a t e l y  d i d  

n o t  a f f o r d  o f f s h o r e  c a t c h e r / p r o c e s s o r s  a  r a t e  r e d u c t i o n  f o r  

d e v e l o p i n g  s p e c i e s  b e c a u s e  t h e y  c a t c h  a n d  p r o c e s s  t o o  m uch  o f  

t h o s e  s p e c i e s  t o  b e  c o n s i d e r e d  " d e v e l o p i n g . "  T h e  b a s i s  f o r  

t h i s  a r g u m e n t  i s  t o  c o m p a r e  t h e  8 4 , 0 0 0  m e t r i c  t o n s  o f  

d e v e l o p i n g  s p e c i e s  c a u g h t  l a s t  y e a r  b y  AFTA m e m b e r s  w i t h

2 3 /  T h e  r e s t r i c t i o n  o f  t h e  L a n d i n g  T a x  e d u c a t i o n a l  a n d  
i n f r a s t r u c t u r e  c r e d i t s  t o  f i s h e r i e s  p r o d u c t s  p r o d u c e d  u n d e r  a 
C o m m u n i t y  D e v e l o p m e n t  Q u o t a  r e s u l t s  i n  p r e c i s e l y  t h e  k i n d  o f  
e c o n o m i c  p r o t e c t i o n i s m  t h a t  t h e  C o u r t  i n  M a r y l a n d  v .  L o u i s i a n a  
f o u n d  s o  d i s c r i m i n a t o r y .  L a n d i n g  T a x  t a x p a y e r s  c a n  o b t a i n  a 
c r e d i t  o n l y  i f  t h e y  p a r t i c i p a t e  w i t h  a  l o c a l  A l a s k a  c o m m u n i t y  
a n d  o n l y  i f  t h e y  i n v e s t  i n  t r a i n i n g  a n d  i n f r a s t r u c t u r e  t h a t  
w i l l  b e n e f i t  A l a s k a  b a s e d  p r o c e s s o r s .  T h i s  c r e d i t  s y s t e m  
c J e a r l y  d i s c r i m i n a t e s  a g a i n s t  t h e  m a j o r i t y  o f  t h e  o f f s h o r e  
c a t c h e r / p r o c e s s o r  f l e e t  who d o  n o t  p a r t i c i p a t e  i n  t h e  C o m m u n i ty  
D e v e l o p m e n t  Q u o t a  p r o g r a m  b y  s u b s i d i z i n g  t h e  o p e r a t i o n s  o f  
t h o s e  who d o  t h r o u g h  t a x  c r e d i t s  f o r  e m p l o y e e  t r a i n i n g  a n d  
c a p i t a l  i m p r o v e m e n t s  i n  s h o r e  b a s e d  f a c i l i t i e s .

2 4 /  T h e  S t a t e ' s  a r g u m e n t  t h a t  t h i s  c l a i m  i s  n o t  r i p e  
b e c a u s e  n o  t a x p a y e r  h a s  a c t u a l l y  b e e n  d e n i e d  s u c h  a  r e d u c t i o n  
i s  m e r i t l e s s .  T h e  d i s c r i m i n a t i o n  i s  c l e a r  o n  t h e  f a c e  o f  t h e  
t w o  s t a t u t e s .  Any L a n d i n g  T a x  t a x p a y e r  who h a s  h a r v e s t e d  
s p e c i e s  o n  t h e  l i s t  o f  " d e v e l o p i n g  s p e c i e s "  i s  c l e a r l y  h a r m e d  
b y  t h e  o b v i o u s  d i s c r i m i n a t i o n .  T h e  S t a t e  d o e s  n o t  d i s p u t e  t h e  
f a c t  p r e s e n t e d  i n  t h e  A f f i d a v i t  o f  J o s e p h  R.  B lum t h a t  AFTA 
t a x p a y e r s  i n d e e d  h a r v e s t  s p e c i e s  t h a t  a r e  o n  t h e  l i s t  t h a t  
a p p l i e s  d u r i n g  1 9 9 4  —  t h e  c u r r e n t  L a n d i n g  T a x  t a x  y e a r .  And 
t h e  S t a r e  c a n n o t  s e r i o u s l y  d i s p u t e  t h e  f a c t  t h a t  t h e  D e p a r t m e n t  
o f  R e v e n u e  w o u l d  h a v e  a b s o l u t e l y  no  s t a t u t o r y  a u t h o r i t y  t o  
g r a n t  t h e  r a t e  r e d u c t i o n  e v e n  i f  a n  AFTA m e m b e r  a p p l i e d  f o r  i t .

R E P L Y  A N D  O P P O S I T I O N  T O  C R O S S - M O T I O N  F O R  S U M M A R Y  J U D G M E N T  - 3 0 -



i

I

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

20

" m i n i m a l 1' a m o u n t  o f  r e v e n u e  t h e  D e p a r t m e n t  r e c e i v e d  f r o m  i n ­

s t a t e  p r o c e s s o r s  f o r  d e v e l o p i n g  s p e c i e s .  H o w e v e r ,  a s  t h e  1993  

R e v e n u e  R e p o r t  c i t e d  b y  t h e  S t a t e  i n d i c a t e s  a t  p .  1 2 ,  t h e  S t a t e  

r e c e i v e d  l a s t  y e a r  $ 2 0 0 , 6 2 8  i n  t a x  r e v e n u e s  f r o m  s h o r e  b a s e d  

p r o c e s s o r s  f o r  d e v e l o p i n g  s p e c i e s .  S i n c e  t h o s e  f i s h  a r e  t a x e d  

a t  o n l y  1 p e r c e n t  o f  v a l u e ,  i t  m e a n s  t h a t  i n - s t a t e  p r o c e s s o r s  

p r o c e s s e d  d e v e l o p i n g  s p e c i e s  h a v i n g  a n  u n p r o c e s s e d  v a l u e  o f  

$ 2 0 , 0 6 2 , 8 0 0  —  h a r d l y  a  " m i n i m a l  a m o u n t . "

T h e  S t a t e  m a k e s  t w o  o t h e r  c l a i m s  w i t h  r e s p e c t  t o  t h e  

c l e a r l y  d i s c r i m i n a t o r y  t a x  c r e d i t s .  T h e  f i r s t  i s  t h a t  t h e r e  i s  

no  d i s c r i m i n a t i o n  b e c a u s e  t a x p a y e r s  u n d e r  t h e  L a n d i n g  T a x  w i l l  

n e v e r  p a y  m o r e  t h a n  t h e  3 p e r c e n t  r e d u c e d  t a x  f o r  d e v e l o p i n g  

s p e c i e s  p a i d  b y  f l o a t i n g  p r o c e s s o r s .  T h i s  a r g u m e n t  w a s  

a d d r e s s e d  i n  o u r  o p e n i n g  m e m o ra n d u m  i n  a  s l i g h t l y  d i f f e r e n t  

c o n t e x t ,  b u t  i t  a p p l i e s  w i t h  e q u a l  f o r c e  t o  t h e  S t a t e ' s  

a r g u m e n t  h e r e .  2 5 /  T h e  h i g h e r  t a x  r a t e  i m p o s e d  o n  i n - s t a t e  

f l o a t i n g  p r o c e s s o r s  i s  j u s t i f i e d  o n l y  a s  a  m e a n s  o f  e n c o u r a g i n g  

f l o a t i n g  p r o c e s s o r s  t o  m ove  t h e i r  o p e r a t i o n s  o n  s h o r e .  S e e ,  

S t a t e  v .  R e e f e r  K i n a , 5 59  P . 2 d  5 6 ,  66 ( A l a s k a  1 9 7 7 ) .  W h i l e  a  

s t a t e  may h a v e  d i f f e r e n t i a l  t a x  r a t e s  t o  e n c o u r a g e  l o c a l  

b u s i n e s s e s  t o  c o n d u c t  t h e i r  b u s i n e s s e s  i n  c e r t a i n  w a y s  t h a t  

i n u r e  t o  t h a t  s t a t e ' s  o v e r a l l  e c o n o m i c  w e l l  b e i n g ,  i t  may  n o t  

d o  s o  w i t h  r e s p e c t  t o  i n t e r s t a t e  b u s i n e s s e s .  2 6 /  T h e  S t a t e  

h e r e  may n o t ,  t h e r e f o r e ,  j u s t i f y  t h e  h i g h e r  t a x  r a t e s  u n d e r  t h e

2 5 /  S e e ,  A F T A 's  o p e n i n g  m e m o ran d u m  a t  54 n .  3 7 .

2 6 /  S e e ,  H a l l i b u r t o n  O i l  W e l l  C o .  v .  R e i l y ,  373  U . S .  6 4 ,  
12, 10 L . E d . 2 d  2 02  ( 1 9 6 3 ) .
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L a n d i n g  T a x  f o r  d e v e l o p i n g  s p e c i e s  o n  t h e  b a s i s  t h a t  t h e  

L a n d i n g  T a x ,  w i t h o u t  t h e  r e d u c e d  r a t e  f o r  d e v e l o p i n g  s p e c i e s ,  

w i l l  n e v e r  e x c e e d  t h e  l o w e s t  p o s s i b l e  t a x  r a t e  i m p o s e d  o n  

f l o a t i n g  p r o c e s s o r s .  2 7 /

T h e  m o s t  s e r i o u s  f l a w  i n  t h e  S t a t e ' s  a r g u m e n t  t h a t  t h e  

L a n d i n g  T a x  i s  a v a l i d  c o m p e n s a t i n g  t a x  f o r  t h e  f i s h e r i e s  

b u s i n e s s  t a x  i s  i t s  c l a i m  t h a t  t h e  t w o  t a x e s  a r e  i m p o s e d  o n  

" s u b s t a n t i a l l y  e q u i v a l e n t "  e v e n t s .  T h e  s o l e  a r g u m e n t  t h a t  t h e  

S t a t e  m a k e s  i s  t h a t  t h e  " s u b s t a n t i a l l y  e q u i v a l e n t "  e v e n t  t a x e d  

u n d e r  b o t h  t h e  L a n d i n g  T a x  a n d  t h e  f i s h e r i e s  b u s i n e s s  t a x  i s  

u t i l i z i n g  " A l a s k a ' s  i n f r a s t r u c t u r e  t o  c o n d u c t  a  f i s h e r i e s  

b u s i n e s s . "  T h e  S t a t e ' s  a r g u m e n t  n e v e r  c o m e s  t o  g r i p s  w i t h  t h e  

p a l p a b l y  o b v i o u s  d i f f e r e n c e s  b e t w e e n  t h e  t w o  t a x a b l e  e v e n t s  o r  

w i t h  t h e  f a c t  t h a t  i t  c a n n o t  i m p o s e  a  t a x  o n  c o n d u c t i n g  a

2 7 /  T h e  S t a t e  a l s o  a r g u e s  t h a t  e v e n  i f  t h e  f a i l u r e  t o  
p r o v i d e  a  r e d u c e d  r a t e  f o r  d e v e l o p i n g  s p e c i e s  u n d e r  t h e  L a n d i n g  
T a x  i s  h e l d  d i s c r i m i n a t o r y ,  t h e  c o u r t  n e e d  n o t  d e c l a r e  t h e  
e n t i r e  a c t  u n c o n s t i t u t i o n a l  b e c a u s e  t h e  S t a t e  c a n  " c u r e "  t h e  
d e f e c t .  T h e  o n l y  c a s e  c i t e d  f o r  t h i s  r e m a r k a b l e  p r o p o s i t i o n  i s  
M c K e s s o n  C o r p o r a t i o n  v .  D i v i s i o n  o f  A l c o h o l i c  B e v e r a g e s ,  
D e p a r t m e n t  o f  B u s i n e s s  R e g u l a t i o n  o f  F l o r i d a , 496  U . S .  1 8 ,  110 
L . E d . . 2 d .  17 ( 1 9 9 0 ) ,  a n d  t h e  c a s e  i n  n o  w ay  s u p p o r t s  t h e  
S t a t e ' s  a r g u m e n t .  T h e  o n l y  i s s u e  b e f o r e  t h e  U n i t e d  S t a t e s  
S u p r e m e  C o u r t  w a s  w h e t h e r  t h e  t a x p a y e r  w a s  e n t i t l e d  t o  r e l i e f  
r e t r o a c t i v e l y  f o r  t a x e s  a l r e a d y  p a i d  u n d e r  a  t a x  t h a t  t h e  s t a t e  
c o u r t  h a d  i n v a l i d a t e d .  A t  i s s u e  b e f o r e  t h e  s t a t e  c o u r t  w as  a  
r e d u c e d  t a x  r a t e  u n d e r  F l o r i d a ' s  a l c o h o l i c  b e v e r a g e  t a x  f o r  
a l c o h o l i c  b e v e r a g e s  m a d e  f r o m  p r o d u c t s  g r o w n  i n  F l o r i d a .  T h e  
s t a t e  c o u r t  a l l o w e d  t h e  o v e r a l l  b e v e r a g e  t a x  t o  s t a n d ,  a n d  
a p p a r e n t l y  s e v e r e d  t h e  o f f e n d i n g  r a t e  r e d u c t i o n  s e c t i o n .  T h a t  
s o r t  o f  " s u r g e r y "  i s  n o t  p o s s i b l e  h e r e  s i n c e  t h e  c o u r t  i s  f a c e d  
w i t h  t w o  w h o l l y  s e p a r a t e  t a x e s  i m p o s e d  o n  t w o  e n t i r e l y  
d i f f e r e n t  a c t i v i t i e s  —  o n e  t h a t  g r a n t s  t h e  r e d u c t i o n  a n d  o n e  
t h a t  d o e s  n o t .  I n  a n y  e v e n t ,  t h e r e  i s  n o  p o s s i b l e  way t h a t  t h e  
c o u r t  c o u l d  s i m p l y  i n s t r u c t  t h e  D e p a r t m e n t  o f  R e v e n u e  t o  " c u r e "  
t h e  d i s c r i m i n a t i o n .  T h e  D e p a r t m e n t  m ay  h a v e  t h e  a u t h o r i t y  t o  
i n t e r p r e t  t a x  l a w s ,  b u t  i t  d o e s  n o t  h a v e  t h e  a u t h o r i t y  t o  am end  
t h e m .  O n l y  t h e  l e g i s l a t u r e  h a s  t h a t  a u t h o r i t y .
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" f i s h e r i e s  b u s i n e s s "  t h a t  d o e s  n o t  t a k e  p l a c e  i n  A l a s k a .  2 8 /

T h e  f i s h e r i e s  b u s i n e s s  t a x  u n d e r  AS 4 3 . 7 5  i s  a n  o c c u p a t i o n  t a x  

o n  c o n d u c t i n g  a f i s h e r i e s  b u s i n e s s  i n  t h e  s t a t e  —  t h a t  i s ,  

p r o c e s s i n g  f i s h .  T h e  L a n d i n g  T a x  i s  i m p o s e d  o n  t h e  m e r e  a c t  o f  

t r a n s f e r r i n g  f i s h e r i e s  p r o d u c t s  t h a t  h a v e  b e e n  c a u g h t  a n d  

p r o c e s s e d  e l s e w h e r e ,  n o t  n e c e s s a r i l y  b y  t h e  s a m e  p e r s o n  who 

" o w n s "  t h e  f i s h  p r o d u c t s  b r o u g h t  t h r o u g h  A l a s k a  a n d  " l a n d e d "  

t h e r e .  T h e  a c t i v i t y  o f  p r o c e s s i n g  f i s h  i s  n o  m o r e  e q u i v a l e n t  

t o  t h e  a c r i v i t v  o f  t r a n s f e r r i n g  a l r e a d y  p r o c e s s e d  f i s h e r i e s  

p r o d u c t s  t h a n  m a n u f a c t u r i n g  i s  t o  w h o l e s a l i n g .  2 9 /

I n  s u m m a r y ,  t h e  S t a t e  h a s  o f f e r e d  n o  j u s t i f i c a t i o n  f o r  t h e  

o b v i o u s  a n d  c l e a r  d i s c r i m i n a t o r y  t r e a t m e n t  t h a t  t h e  L a n d i n g  T a x  

i m p o s e s  o n  i n t e r s t a t e  c o m m e r c e .

E . T h e  R a t e  o f  T a x a t i o n  U n d e r  t h e  L a n d i n g  T a x  i s  N o t  
F a i r l y  R e l a t e d  t o  t h e  S e r v i c e s  P r o v i d e d  b y  t h e  
S t a t e .

T h e  S t a t e  c l a i m s  t h a t  o n  p a g e  16 o f  o u r  o p e n i n g  

m e m o r a n d u m ,  AFTA " c o n c e d e s  t h a t  t h e y  c a n n o t  p r e v a i l  o n  t h e

2 8 /  As n o t e d  e a r l i e r ,  t h e  S t a t e  c a n n o t ,  u n d e r  A r c t i c  
M a i d , i m p o s e  a  f i s h e r i e s  b u s i n e s s  t a x  o n  p e r s o n s  who n e i t h e r  
c a t c h  n o r  p r o c e s s  f i s h  i n  A l a s k a .

2 9 /  T h e  w e a k n e s s  i n  t h e  S t a t e ' s  a t t e m p t  t o  c h a r a c t e r i z e  
t r a n s f e r r i n g  f i s h e r i e s  p r o d u c t s  a s  " u t i l i z i n g  A l a s k a ' s  
i n f r a s t r u c t u r e  t o  c o n d u c t  a  f i s h e r i e s  b u s i n e s s "  i s  b e s t  
d e m o n s t r a t e d  b y  t h e  S t a t e ' s  a d m i s s i o n  o n  p a g e s  15 a n d  16 o f  i t s  
m e m o r a n d u m  t h a t  t i e  L a n d i n g  T a x  i s  n o t  i m p o s e d  o n  a n  o f f s h o r e  
c a t c h e r / p r o c e s s o r  who m e r e l y  t r a n s p o r t s  i t s  p r o d u c t s  t h r o u g h  
A l a s k a  w i t h o u t  u n l o a d i n g  o r  t r a n s f e r r i n g  t h e m  h e r e  —  e v e n  
t h o u g h  t h a t  s a m e  v e s s e l  m a y ,  d u r i n g  t h e  c o u r s e  o f  t r a n s p o r t i n g  
i t s  p r o d u c t s  t o  s o m e  i n t e r s t a t e  o r  f o r e i g n  d e s t i n a t i o n ,  e n t e r  
a n  A l a s k a  p o r t ,  t a k e  o n  f u e l ,  m a k e  e m e r g e n c y  r e p a i r s ,  a n d  
t r a n s f e r  c r e w  m e m b e r s  p r i o r  t o  c o n t i n u i n g  i t s  t r a n s p o r t a t i o n  o f  
t h e  p r o d u c t s .  U n d e r  t h e  S t a t e ' s  a n a l y s i s ,  t h e n ,  s o  l o n g  a s  t h e  
f i s h e r i e s  p r o d u c t s  r e m a i n  i n  t h e  v e s s e l ' s  h o l d ,  t h e  v e s s e l  i s  
n o t  c o n d u c t i n g  a " f i s h e r i e s  b u s i n e s s "  i n  A l a s k a ,
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