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FISCAL NOTE

STATE OF ALASKA
1995 LEGISLATIVE SESSION

HILL NO. CSHB 25

AN ALYSIS : (continued)

This bill proposes a profound change in the way crim inal cases a re  litig a ted  in A laska. U n d er c u rre n t c o u rt rule, the 
defense is e n titled  to all re lev an t m a teria ls  concerning a case which is in the  possession or control o f the 
police/prosecutor. U nder th is  proposal a d efen dan t will receive lull discovery only i f  he  o r she  agrees to tu rn  over 
inform ation to the  prosecution  concerning the  defense case.

The S ta te  of A laska  has long had  a plea b arg a in in g  ban. A dditionally, A laska h as  s tr ic t  sen tencing  provisions as 
regards m a n d a to ry  sen tences and  enhanced sen tences for rep ea t offenders. Parole  release  is res tric ted  in  m any  
instances a n d  good tim e deductions a re  not as liberal as in  o th e r ju risd ic tion s . O rd inarily  the  com bination of these 
factors would c re a te  m ore litiga tion  of crim inal m a tte rs . F ortunate ly , A laska 's  full discovery provisions u n d er 
C rim inal Rule 16 provide the  defense with an  opportun ity  to review  and  eva lu a te  th e  prosecution 's case. Specifically, 
a defendan t a n d  h is /h e r law yer can  m ake a  know ing determ ina tion  as to th e  p rop rie ty  o f p lead ing  guilty  versus 
exercising tria l r ig h ts  because o f the  full fund o f inform ation which is requ ired  to be provided u n d er the  c u rre n t  rule. 
As a resu lt, m ore th a n  90 p ercen t of Public D efender (PD) clients p lead guilty  o r no contest.

If the rule is changed  som e percen tage of crim inal defendan ts will choose n o t to p a rtic ip a te  in reciprocal discovery.
The effects will be  as follows:

1. Few er d ispositions a t  the  felony in ta k e  stage;
2. More p re tr ia l h ea rin g s , including  ev iden tia ry  hearings to "discover" facts;
3. More discovery d isp u tes, involving law yer and  court time:
4. More g am esm an sh ip  generally  with respect to crim inal litigation; and
•5. More tr ia ls  (the  m ost labor-in tensive  and  costly com ponent of crim inal litigation).

It is difficult to d e te rm in e  to w h a t ex ten t ind iv iduals will op t ou t of the  receip t of discovery from the  prosecution.
Until there  is an  experien tia l b as is  for m ak ing  such a determ ina tion , the  PD tak es  a very conservative approach  to 
fiscal im pact. No add itional law yers or clerical su ppo rt a re  being requested . A t the  m inim um , however, each of th e  13 
PD offices will need  inv estig a tive  support. C u rren tly  there  are  five offices which have no investiga to r position. 
Therefore, five inv estig a to rs  will be added  to accom m odate these offices. A dditionally , the  A nchorage PD office will 
require one add ition al inv estig a to r given the  high volume caseload in th a t  office location.

FISCAL ANALYSIS

6 Inv estig ato r II

A nchorage 51.5
S itka 51.5
Kotzebue 71.0
Kodiak 55.7
Barrow 71.0
D illingham 64,0

364.7

Personal Services

Travel 6.0

TOTAL 370.7

S/leg95/17/cshb25fn.kp6 -'age ._2_ ol 3



I’nslllon Tlllc
Investigator II

No. of Positions
6

R ange /S te p  
I6A

Ilarg . Unit
GGU

'I line S tatus
p i t

S ta ir  M onths
72

l.nciillnn
FIIA, ARA. KAA.CAA.

MEA. L)AA

Election D istrict
10-26. 2. 3 7 .6 . 77. 39

TY PE O F E X PE N D IT U R E A M O U N T .liistlllcaliun
Salary 202.401 Tltc.sc six investiga to r pos ition s w ill he n ecessary  to m eet the inc tcnsc tl d em an d s  for defen se
Beaefitf 102.271 investiga tio n  w here  the  d e fendan t has "o p ted  out" the  rec ip ro cal d isco v e ry  p ro v is io ns . In those, cases

Premium Pay the  d efen se  law y er/d efend an t w ill not h ave  the b enefit o f  p o lio s  repo rts , w itn ess  s ta tem en ts , and  o ther 
d isco v e ry  w h ich  w ou ld  o rd in a rily  he  u sed  to p rep are  and  ev a lu a te  Ihe s tren g th  o f  Ihe p ro secu tio n 's  case . 
Instead , the  defense  a tto rn ey  w ill have  to re ly  o n  d e fen se  s ta f f  investiga to rs  to in terv iew  w itnesses andOilier

T o tal P erso na l Services 0 361,678 gather o ther factual in fo rm atio n  co n ce rn in g  the case . E x cep t for the  A n ch o iag c  pos ition , these  new

Travel 6,000 p osition s m e for I’D  o ffices  w lic ic  th c ic  is no inv estiga to r position .

Contractual liU IX JK T  A N A L Y S IS :
[ aiodilics

6  Investigato rs IIi>|Uipmen(

Otlicr A n ch o rag e  5 1 .5  
S itk a  5 1 .5Total Cost 370,678

FUN D IN G  SO U R C E  FO R  T O T A L  COST K otzebu e  7 1 .0  
K od iak  5 5 .7  
H arrow  7 1 .0Federal Receipts 1002

G.F. Match 1003 D illing ham  6-1.0
General Fund 1001 370,678

36-1.7
l-A Receipts 1007

CIP Receipts 10GI P erso na l S erv ices 36-1.7

Oilier
6 .0I ravel

T O T A L 3 7 0 .7
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Request For New Position
AGENCY AUMINISI HATH >N FY 96
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CS FOR HOUSE BILL NO. 25( )

IN THE LEGISLATURE OF THE STATE O F ALASKA 

NINETEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsorts): REPRESENTATIVES PARNELL, Porter, Green, Bunde, Toobey

A BILL 

FOR AN ACT ENTITLED 

"An Act revising Alaska Rule of Criminal Procedure 16, relating to discovery and 

inspection in criminal proceedings; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S ec tio n  1. R ule 16, A laska Rules o f C rim inal Procedure, is repealed and reenacted to

read:

Rule 16. D iscovery.

(a) Objectives o f Pretrial D iscovery.

(1) Procedures before trial should, consistent with the constitutional 

rights o f the defendant, the victim , and the prosecution,

(i) prom ote a fair and expeditious disposition o f the charges;

(ii) provide the defendant with sufficient inform ation to make 

an inform ed plea;

(iii) permit thorough preparation for trial and minimize surprise

at trial;

-1-
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(iv) reduce interruptions and com plications during triad and 

avoit unnecessary and repetitious trials by identifying and resolving before trial 

a procedural, collateral, or constitutional issue;

(v) m inimize the procedural and substantive inequities am ong 

sim ilarly situated defendants;

(vi) effect econom ies in time, m oney, judicial resources, and 

professional skills by m inim izing paperwork, avoiding repetitious assertions o f 

issues, and reducing the num ber o f separate hearings; and

(vii) m inim ize the burden upon victim s and witnesses.

(2) These needs can be served by

(i) full and free exchange o f appropriate discovery;

(ii) sim pler and more efficient procedures; and

(iii) procedural pressures for expediting the processing o f cases,

(b) Disclosure to the Defendant. Except as is otherw ise provided as to matters

not subject to disclosure and protective orders, the prosecuting attorney shall d isclose 

the follow ing to the defense and make available for inspection and copying, as 

appropriate:

(1) the nam es, addresses, and phone num bers, if know n, o f persons 

know n by the governm ent to have know ledge o f relevant facts and their written or 

recorded statem ents;

(2) any w ritten or recorded statem ents and any oral statem ents made 

bv the defendant;4 *

(3) any w ritten or recorded statem ents and any oral statem ents m ade 

by a co-defendant;

(4) any books, papers, docum ents, photographs, o r tangible objects, 

w hich  the prosecuting attorney is likely to use as evidence in the hearing or trial, or 

w hich were obtained from  or belong to the defendant, o ther than m odels, charts, 

p ictures, com pilations o f evidence, or other dem onstrative ev idence created  by or on 

b eh a lf o f the prosecuting attorney;

(5) any record o f prior crim inal convictions o f  the defendant and o f 

persons whom  the prosecuting attorney is likely to call as w itnesses at the hearing or

WORK DRAFT WORK DRAFT WORK DRAFT
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trial;

(6) any material, docum ents, or inform ation relating to lineups, 

show ups, and picture or voice identifications in relation to the case;

(7) any material or inform ation within the prosecuting atto rney’s 

possession or control that tends to negate the guilt o f the defendant as to the offense 

or w ould tend to reduce the defendant’s punishm ent therefor;

(8) any relevant m aterial or inform ation relating to the guilt or 

innocence o f the defendant that has been provided by an informant, and any electronic 

surveillance, including w iretapping, o f conversations to which the defendant or the 

d efen d an t's  attorney was a party, or o f  prem ises o f the defendant or the defendan t’s 

attorney;

(9) any relevant material or information regarding the relationship, if 

any, o f w itnesses to the prosecuting authority, including the nature and circum stances 

o f any agreem ent, understanding, or representation between the prosecution and the 

w itness that constitutes an inducement for the cooperation or testimony of the witness; 

how ever, the prosecution does not have to disclose any paym ents or provision for 

w itness travel, housing, or meals in order to enable the witness to attend a specific 

cou rt proceeding;

(10) any relevant m aterial and inform ation regarding

(i) searches and seizures of the property or person o f the

defendant; and

(ii) the acquisition o f statem ents from the defendant;

(11) if the prosecution is likely to use character, reputation, or other act 

ev idence relating to the defendart, notice o f that likelihood and disclosure o f the 

substance o f  that evidence;

(12) unless a different date is set by the court, as soon as known and 

no later than 45 days before trial, the prosecution shall provide the defense w ith any 

w ritten report or written statem ent of experts made in connection with the case; with 

respect to each expert the prosecution is likely to call at trial or another court 

p roceeding, (i) the prosecution shall also provide to the defendant the address, phone 

num ber, and a curriculum  vitae o f the expert, and (ii) if a written report by the expen

WORK DRAFT WORK DRAFT WORK DRAFT
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is not m ade or is not adequate to provide fair notice o f the expert’s opinion and the 

basis for that opinion, (aa) the prosecution shall provide the defendant with a written 

description o f the substance o f the proposed testim ony, including the expert's opinion 

and the basis for that opinion, and (bb) upon request, the defense is entitled to conduct 

a telephonic or in-person deposition or recorded interview of the expert, at the expense 

o f  the defense; failure to provide tim ely  disclosure entitles the defendant to a 

continuance; if the court finds that a continuance is not an adequate rem edy under the 

circum stances o f the case, the court m ay im pose other sanctions, including prohibiting 

the prosecutor from calling the expert at trial or declaring a m istrial;

(13) upon a reasonable request show ing m ateriality to the preparation 

o f the defense, the court in its discretion may require disclosure to defense counsel o f 

relevant and adm issible infonmation not covered by (b)(1) - (12) o f this rule.

(c) D isclosure to the Prosecution. Except as is otherw ise provided as to 

m atters not subject to disclosure and protective orders, the defense shall d isclose the 

fo llow ing  to the prosecution and m ake available for inspection and copying, as 

appropriate:

(1) the names, addresses, and phone num bers, if known, o f persons the 

defendan t is likely to call as w itnesses and their written or recorded statem ents;

(2) any books, papers, docum ents, photographs, or tangible objects the 

defense is likely to use as evidence at a hearing or trial and which are not otherw ise 

d isc lo sed  under (b) o f this rule, other than m odels, charts, pictures, com pilations o f 

evidence, or other dem onstrative evidence created by or on behalf o f the defendan t’s 

atto rney;

(3) if the defense is likely to use character, reputation, or other act 

ev idence not relating to the defendant, notice o f that likelihood and disclosure o f the 

substance o f that evidence;

(4) any relevant m aterial or inform ation regarding the relationship, if 

any, o f  w itnesses to defense counsel and the defendant, including the nature and 

circum stances o f any agreement, understanding, or representation betw een the defense 

and the witness that constitutes an inducem ent for the cooperation o r testim ony o f the 

w itness; how ever, the defense does not have to disclose any paym ents or provisions

WORK DRAFT WORK DRAFT WORK DRAFT
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ca

for w itness travel, housing, or meals in order to enable the witness to attend a specific 

court proceeding;

(5) unless a different date is set by the court, no later than 10 days 

before trial in m isdem eanor cases and 30 days in felony cases, notice o f defenses if 

the defendant is likely to rely upon a defense o f alibi, justification, duress, entrapm ent, 

or o ther statutory or affirm ative defense; failure to provide tim ely notice shall entitle 

the prosecutor to a continuance; if the court finds that a continuance is not an adequate 

rem edy under the circum stances o f the case, the court may impose other sanctions, 

including prohibiting the defendant from asserting the designated defense;

(6) unless a different date is set by the court, as soon as known and no 

later than 30 days before trial, the defense shall provide the prosecution with the 

address, phone number, curriculum  vitae, and any report or written statem ent o f any 

ex p en  witness likely to be called at trial or another coun  proceeding; with respect to 

each expen , if a written repon  by the expen  is not made or is not adequate to provide 

fair notice o f the ex p e n ’s opinion and the basis for that opinion, (i) the defense shall 

provide the prosecution with a written description o f the substance o f the proposed 

testim ony, including the ex p e n ’s opinion and the basis for that opinion, and (ii) upon 

request, the prosecution is entitled to conduct a telephonic or in-person deposition or 

recorded interview  of the expen, at the expense o f the prosecution; failure to provide 

tim ely disclosure entitles the prosecution to a continuance; if the co u n  finds that a 

continuance is not an adequate remedy under the circum stances o f the case, the co u n  

m ay im pose other sanctions, including prohibiting the defense from calling the expen  

at trial o r declaring a m istrial;

(7) notice o f  an insanity defense or a defense of d im inished capacity  

due to m ental disease or defect in com pliance with AS 12.47;

(8) turn over to the prosecutor any physical evidence o f the offense 

received by defense counsel; if the physical evidence is received from  the a tto rney ’s 

client o r the clien t’s agent or acquired as a direct result of inform ation com m unicated 

by the client, defense counsel may not be com pelled to provide any inform ation 

concerning the source o f the evidence or the m anner in which it was obtained; in such 

cases, the prosecutor may not reveal the source o f the evidence to the ju ry ; if the

WORK DRAFT WORK DRAFT WORK DRAFT
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physical evidence is not received from the client or the c lien t's  agent or acquired as 

a d irect result of information com m unicated by the client, defense counsel shall reveal 

the m anner in which the physical evidence was obtained unless that information is 

o therw ise privileged;

(9) upon a reasonable request showing m ateriality to the preparation o f 

the prosecution, the co u n  in its discretion may require disclosure to the prosecution o f 

relevant and adm issible inform ation not covered by (c)(1) - (8) o f this rule.

(d) Regulation o f Discovery.

(1) T im ing o f Discovery.

(i) D efense counsel has an im m ediate obligation to disclose 

evidence subject to (c)(8) of this rule.

(ii) W hen the prosecution has provided the discovery required 

under (b)(1) - (8) o f this rule, the prosecuting attorney shall provide w ritten 

notice to defense counsel or to the defendant if the defendant is not 

represented by counsel. W ithin 10 days o f receiving notice from  the 

prosecuting attorney, or such later date as agreed by the prosecuting attorney 

or ordered by the court, the defense shall provide to the prosecution the 

discovery required under (c)(1) and (2) o f this rule.

(iii) Discovery required o f the prosecution under (b)(9) - (11) 

and o f the defense under (c)(3) and (4) o f this rule shall be provided as agreed 

by the parties or as ordered by the coun.

(iv) Other discovery required by (b) and (c) of this rule shall be

provided as set out in the specific provision or as ordered by the co u rt

(2) A dvice to Refrain From D iscussing Case. E xcept as is otherwise 

prov ided  as to m atters not subject to disclosure and protective orders, neither counsel 

for the parties nor other prosecution or defense personnel shall advise persons (except 

the defendant) having relevant m aterial or inform ation to refrain from  discussing the 

case  w ith opposing counsel or showing opposing counsel any relevant material, nor 

shall they otherw ise im pede opposing counsel’s investigation o f the case.

(3) A dditional or Newly D iscovered Inform ation. If, subsequent to

co m plian ce  with these rules or orders issued pursuant thereto, a party discovers

WORK DRAFT WORK DRAFT WORK DRAFT
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additional material or inform ation which is subject to disclosure, that party shall

prom ptly notify the other party or the other party’s counsel o f its existence. If the

additional material or inform ation is discovered during trial, the coun  shall also be 

notified.

(4) M aterials to Rem ain in Exclusive Custody o f Attorney.

(i) M aterials furnished to an attorney pursuant to these rules 

shall rem ain in the a tto rney’s exclusive custody, shall be used only for the 

purposes o f conducting  the case, and shall be subject to other term s and 

conditions that the court may provide if the inform ation is

(aa) a crim inal history record o f a victim  or witness;

(bb) a medical, psychiatric, psychological, or counseling

record o f a victim  or witness;

(cc) an adoption record;

(dd) a record that is confidential under as 47.10.090 or 

a sim ilar law in another jurisdiction;

(ee) a report o f a presentence investigation o f a victim 

or w itness prepared pursuant to Crim inal Rule 32 or a sim ilar law in 

another ju risd ic tion ;

(ff) a record of the Department of Corrections other than 

an incident report relating to the crime with w hich the defendant is 

charged; or

(go) any other record that the court orders be kept in the 

exclusive custody o f the attorney.

(ii) An attorney shall not disclose to a defendant the residence 

or business address or telephone num ber o f a victim or w itness, obtained from 

inform ation provided under this rule, even if the defendant is acting as co­

counsel. If the address and telephone num bers o f all vicrims and witnesses 

have been obliterated, m aterials that had contained the address or telephone 

num ber o f a victim  or w itness may be provided to a defendant proceeding 

without counsel only as allow ed by AS 12.61.120.

(iii) N otw ithstanding a defendant’s status as co-counsel,

WORK DRAFT WORK DRAFT WORK DRAFT
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m aterials covered by (d)(4)(i) o r (ii) o f this rule shall rem ain in the exclusive 

custody of the defendant’s attorney. If an attorney violates (d)(4)(i) or (ii) of 

this rule, regardless o f whether the defendant is co-counsel, the coun  shall refer 

the attorney’s violation to the Disciplinary Board of the Alaska Bar Association 

as a grievance.

(iv) If a defendant is proceeding w ithout counsel, m aterials 

covered by (d)(4)(i) o f this rule may be provided to the defendant. If materials 

are provided to an unrepresented defendant under this paragraph, the coun  shall 

order that the materials remain in the defendant’s exclusive custody, be used 

only for purposes o f conducting the case, and be subject to other terms, 

conditions, and restrictions that the co u n  may provide. The court shall also 

inform  the defendant that violation o f an order issued under this paragraph is 

punishable as a contem pt of coun .

(5) Restriction or Deferral o f Disclosure o f Inform ation. Upon a

show ing  o f cause, the coun  may at any time order that specified disclosure be

restric ted  or deferred, or make such o ther order as is appropriate, provided that all 

m aterial and inform ation to which a party is entitled shall be disclosed in time to 

perm it the p arty ’s counsel to make beneficial use thereof.

(6) M aterial Partially D iscoverable. W hen som e parts of certain

m aterial are discoverable under these rules, and other parts are not discoverable, as

m uch o f the m aterial shall be disclosed as is consistent with this rule. Excision o f 

certain  material and disclosure of the balance shall be preferred to w ithholding o f the 

whole. M aterial excised pursuant to court order shall be sealed  and preserved in the 

records o f the court, and shall be m ade available to the court o f appeals and the 

suprem e court in the event o f  an appeal.

(7) Denial or Regulation o f D isclosure-D isclosure to Court in C am era- 

R ecord  o f Proceedings. Upon request o f any party, the court m ay perm it:

(i) any showing o f cause for denial o r regulation of disclosure;

or

(ii) any portion o f any showing of cause for denial or regulation 

o f d isclosure to be made to the court in cam era ex parte; a  record shall be

WORK DRAFT WORK DRAFT WORK DRAFT
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made of such proceedings; if the court enters an order granting relief following 

such a showing, the entire record o f the proceedings shall be sealed and 

preserved in the records o f the court, to be made available to the court of 

appeals and the suprem e court in the event of an appeal.

(8) Inform ation W ithin  Possession or Control o f O ther M em bers o f 

P rosecuting  A ttorney’s or D efense C ounsel’s Staff. The prosecuting  a tto rney’s or 

defense counsel’s obligations under this rule extend to m aterial and inform ation in the 

possession or control of

(i) m em bers o f the prosecuting a tto rney’s or defense counsel’s 

staff, respectively; and

(ii) any others who have participated in the investigation or 

evaluation o f the case and who either regularly report or w ith reference to the 

particular case have reported to the prosecuting a tto rney’s office or defense 

counsel, respectively.

(9) Legal Research and Records o f Prosecuting A ttorney o r D efense 

C ounsel. D isclosure shall not be required o f legal research or those portions of 

records, correspondence, reports or m emoranda that contain the opinions, theories, or 

conclusions o f  the

(i) prosecuting attorney o r m em bers o f  the prosecuting 

atto rney’s legal staff; or

(ii) defense counsel or m em bers of the defense counsel’s legal

staff.

(e) Sanctions.

(1) Failure to Com ply with D iscovery Rule o r O rder. If  at any time 

d uring  the course o f the proceedings it is brought to the attention o f the court that a 

party  has failed to com ply with an applicable discovery rule o r an order issued 

pu rsuan t thereto, the court shall order such party to perm it the d iscovery o f m aterial 

and  inform ation not previously disclosed or en ter such other o rder as it deem s ju s t 

u n d er the circum stances.

(2) W illful V iolations. W illful v iolation by counsel o f  an applicable 

d iscovery  rule or an order issued pursuant thereto m ay sub ject counsel to appropriate

WORK DRAFT WORK DRAFT WORK DRAFT
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sanctions by the court.

(0  Om nibus Hearing.

(1) Tim e for H earin g -W h en  Set. If the defendant is charged w ith a 

felony, the court shall set a time for an om nibus hearing when a plea o f  not guilty is 

en tered . The om nibus hearing shall be scheduled for a time when the briefing of 

pretrial m otions should be com plete.

The om nibus hearing may be canceled by the co u n  only upon the stipulation 

o f counsel that there are no m otions which require hearing and that discovery is 

com plete. Counsel shall also provide the information outlined in (f)(2)(iv) o f this rule. 

The court may set an om nibus hearing in a m isdem eanor case.

(2) Duties of Trial Court at Hearing. At the omnibus hearing the court

shall:

(i) ensure that d iscovery under this rule is com plete;

(ii) rule on any pending motions which are ripe for decision;

(iii) schedule any necessary evidentiary hearings; and

(iv) obtain case m anagem ent inform ation from the parties, 

including the expected length o f trial, the likelihood o f trial, and any 

anticipated scheduling difficulties.

(g) N on-Testim onial Identification Procedures.

(1) Authority. Upon application o f the prosecuting attorney, the court 

by o rder m ay direct any person to participate in one or more of the procedures 

specified in (g)(2) o f this ru h  if affidavit or testim ony shows probable cause to believe 

that:

(i) an offense has been com m itted by one o f several persons 

com prising a narrow focal group that includes the subject person;

(ii) the evidence sought may be o f m aterial aid in identifying 

. who com m itted the offense; and

(iii) the evidence sought cannot practicably be obtained from

other sources.

(2) Scope. An order issued under (g)(1) o f this rule m ay d irect the 

person to do or subm it to any and all o f  the following:

WORK DRAFT WORK DRAFT WORK DRAFT
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(i) appear in a line-up;

(ii) speak words, phrases or sentences relevant to the case for 

identification by w itnesses;

(iii) be fingerprinted;

(iv) pose for photographs not involving reenactm ent of a scene;

(v) try on articles of clothing;

(vi) perm it the taking o f specim ens o f m aterial under the 

p erson ’s fingernails;

(vii) perm it the taking o f sam ples of blood, hair, and other 

m aterials of the person’s body which involve no unreasonable intrusion thereof;

(viii) provide specim ens o f the person’s handw riting;

(ix) submit to a reasonable physical or medical inspection o f the

person 's  body.

(3) Right to Counsel. W hen issuing an order under (g)(1) o f this rule, 

the cou rt shall also order that the person be represented by counsel or waive the right 

to be represented by counsel before being -equired to appear in a lineup, give a 

specim en  o f handw riting, or speak for identification by witnesses to an offense.

(h) M aterial not in Possession or Control of Prosecuting Attorney; Confidential 

Records.

(1) W henever defense counsel provides nodce to the prosecuting attorney 

and designates and requests production o f material or information that is not in the 

possession or control o f the prosecuting attorney, other than confidential records under

(h)(2) o f  this rule, but would be discoverable if in the possession or control o f the 

prosecuting  attorney, the court shall issue suitable subpoenas or orders to cause such 

m aterial to be made available to defense counsel.

(2) If a defendant m akes a particularized showing that confidential 

records not in the possession o f the prosecuting attorney are likely to contain relevant 

inform ation that would negate guilt or reduce the defendant’s punishment, the court may 

conduct an in cam era review of the records after providing an opportunity to be heard 

to the person who is the subject o f the records and the agency keeping the records. If 

the court determines during its in cam era review that such information exists, the court 

shall (i) provide a copy of that portion o f the records that contains the information to the

WORK DRAFT WORK DRAFT WORK DRAFT
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defense, (ii) provide a copy of the m aterial provided to the defense to the prosecution, 

except for any statem ents by the defendant the disclosure o f which would violate the 

defendan t’s right against com pulsory self-incrim ination, and (iii) enter an order that a 

hearing be held before the information may be introduced, used, or mentioned during an 

open court proceeding. The hearing conducted by the court under (iii) o f this section 

will be outside the presence o f the jury, and the court shall determ ine how the records 

m ay be used after taking into consideration, among other things the coun  m ay find 

appropriate, whether use o f the records violates the right of privacy o f the subject of the 

records, hampers the ability of the agency to collect records, or violates the constitutional 

o r statutory rights o f crime victims. The hearing to determ ine adm issibility shall be 

conducted in cam era if there is a danger o f unw arranted invasion o f privacy.

(i) As used in this rule,

(1) "oral statement" means the substance o f a statem ent of any kind by 

a person, whether or not reflected in any existing w riting or recording;

(2) "written or recorded statem ent" m eans

(i) any statem ent made by a person in writing that is signed,

adopted, or approved by that person; or

(ii) a statem ent o f any kind m ade by a person that is em bodied 

or sum m arized in a writing or recording, w hether or not specifically signed or 

.'idcpted by that person; the term  is intended to include statem ents contained in 

police or investigative reports, or notes taken by police officers or investigators, 

but docs not include attorney work product or notes taken by the attorney.

* Sec. 2. PRO V ISIO N S O F SEC. 1 N O T SEV ER A B LE. N otw ithstanding AS 01.10.030, 

the provisions o f se c .l o f th is Act are not severable.

* Sec, 3. R ETR O A C TIV IT Y . This A ct is retroactive and applies to all crim inal cases

pending on o r ar: ,ing after the effective date o f this A c t

* S ec. 4 . T his A ct supersedes Crim inal Rule 16 and am endm ents to Crim inal R ule 16 

adopted  by the A laska Suprem e C ourt before the effective date o f  '.his Act.

* Sec. 5. T his A ct takes effect July 1, 1996.
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Discover}'

Tlie N etw ork  supports the concept o f reciprocol discovery. We should not 
try by surprise, but rather conduct a search for truth. Such a searcli w ould be 
better able to reach its goal if  each seeker has the necessary inform ation to 
perform  his part o f  tlie search as thoroughly as possible.

W e do have a significant concern which the com m ittee substitute vwtf addressed 
and although we would prefer stronger language, w e a r s ^ dfiingrto aeeopt the 
language in the CS. &

O ur concern is over a victim’s right to confidentiality, hi 1992, the legislature 
passed a law providing for privileged communication between the victim  o f 
dom estic violence or sexual assault, and a victim counselor. A pproxim ately 
ten states that have established privilege for dom estic violence and sexual 
assault victim s have absolute privilege.

A laska is one o f  several states that has established privilege with exceptions. 
The exceptions primarily address suspected child abuse and china cases, 
excited utterances, and circum stances in which the victim may have 
com m itted a crime.

Only two states require an in-cam era hearing upon defense subm ission o f  a 
pretrial discovery motion. HB25 adds A laska to this list. We hope enough 
safeguards surround the opportunity for in-cam era review so that the privilege 
rem ains viable and victims will continue to come forw ard to seek help in 
ending the violence being peipetrated against them.
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FISCAL NOTE

STATE OF ALASKA B IL L  N O . C SH B  25 (F IN )
1996 LEG ISLATIVE SESSION
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Rcauestor:
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E XP E N D ITU R E S /R E V E N U E S :

CO M PO NEN T SERIAL NO. 43

(T h o u s a n d s  o f  D o lla rs )

O PE R A TIN G  EXPEN D ITU R ES FY 97 FY 98 FY 99 FYOO FY 01 FY 02

P ER SO N A L S E R V IC E S

TRAVEL
C O N TRACTU AL

SUPPLIES

E Q U IP M E N T

LAND & S TR U C TU R E S

G RANTS, CLAIM S
M ISC ELLAN EO U S

TO TAL O P E R A TIN G 0.0 0.0 0.0 0.0 0.0 0.0

C A P ITA L  E XP E N D ITU R ES 0 0 0 0 0 0
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1002 Federal Receipts
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1005 GF/Program Receipts

1037 G F/M ental Health

OTHER

TO TAL 0.0 0.0 0.0 0.0 0.0 0.0

Estim ate o f anv current vear (FY 96) cost: 5 -0-

PO SITIO N S:

FULL-TIM E

P ART-TIM E
TEMPORARY

A N A L Y S IS : (A tta c h  a s e p a ra te  p a g e  i f  n e c e s s a ry .)

There is no fiscal impact to the Office of Public Advocacy.

P re p a re d  b y : B ra n t M c G e e . P u b lic  A d v o c a te  
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D ate : _____________

A p p ro v e d  b y  C o m m is s io n e r : Marie B o ve r
A g e n c y : D e p a rtm e n t o f  A d m in is tra tio n Date :
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STATE OF ALASKA
1996 LEGISLATIVE SESSION

FISCAL NOTE
BILL NO. CSHB 25 ( f tn )

R e v is io n  D a te : 1 / 2 2 / 9 6
T it le :  “A n  A c t  re v is in g  A la s k a  R u le  o f  C r im in a l P ro c e d u re  16. 

re la t in g  to  d is c o v e ry  a n d  in s p e c t io n  in  c r im in a l p ro c e e d in g s . . . ' 

S p o n s o r :  R e o . P a rn e ll_____________________________________________

R e q u e s to r :  (H I F in

D e p t. A ffe c te d : A d m in is tra t io n
B R U : P u b lic  D e fe n d e r  A g e n c y

C o m p o n e n t: P u b lic  D e fe n d e r  A g e n c y

C O M P O N E N T  S E R IA L  N O . 1631

E X P E N D IT U R E S /R E V E N U E S : (T h o u s a n d s  o f  D o lla rs )

O P E R A T IN G  E X P E N D IT U R E S F Y  9 7 F Y  98 F Y  99 F Y  00 F Y  01 F Y  02

P E R S O N A L  S E R V IC E S

T R A V E L

C O N T R A C T U A L

S U P P L IE S

E Q U IP M E N T

L A N D  &  S T R U C T U R E S

G R A N T S , C L A IM S
M IS C E L L A N E O U S

T O T A L  O P E R A T IN G 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

C A P IT A L  E X P E N D IT U R E S 0 0 0 0 0 0

C H A N G E  IN  R E V E N U E S  ( ) 0 0 0 0 0 I

F U N D  S O U R C E : (T h o u s a n d s  o f  D o l a rs )

1 0 0 2  F e d e ra l R e c e ip ts

1 0 0 3  G F  M a tc h

1 0 0 4  G F

1 0 0 5  G F /P ro g ra m  R e c e ip ts

1 0 3 7  G F /M e n ta l H e a lth

O T H E R
T O T A L 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

E s t im a te  o f  a n y  c u r r e n t  y e a r  (F Y  96 ) c o s t :  $  -0 - 

P O S IT IO N S : ______  ________

F U L L -T IM E

P A R T -T IM E
T E M P O R A R Y

A N A L Y S IS :  (A tta ch  a s e p a ra te  p age  if  n e c e s s a ry .)

There is no fiscal impact to the Public Defender Agency.

P re p a re d  b y : Jo h n  S a le m i. D ire c to r_______________________________________  P hone : 2 6 4 -4 4 0 0
D iv is io n : P u b lic  D e fe n d e r  A g e n cy____________________________________  D ate : _____________

A g e n c y : D e p a rtm e n t o f  A d m in is tra tio n ____________________ j_______________  Date:
A p p ro v e d  b v  C o m m is s io n e r: Marie B o ve r
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FISCAL NOTE

R e v is io n  D a te : 1Z 2 3 /9 6 _____________________________________________
T it le :  " . . . r e v is in g  A la s k a  R ule o f C rim in a l P rocedure  1 6 .
re la tin g  to  d is c o v e ry  and in s p e c tio n  in c r im in a l p ro c e e d in g s ..."_________
S p o n s o r: R e p re s e n ta tiv e  P arne ll_______________________________
R e q u e s te r : R e p re s e n ta tiv e  P arne ll_______________________________

STATE OF ALASKA
1996 LEGISLATIVE SESSION

Work Draft 
1 /1 2 /9 6

B IL L  N O . C SH B  25  (

D e p t. A f fe c te d :
'BRU: __
C o m p o n e n t:

D e p a r tm e n t o f L a w  
C r im in a l D iv is io n  
C r im in a l D iv is io n

E x p e n d itu r e s /R e v e n u e s

.C O M P O N E N T  S E R IA L  N O . 

( T h o u s a n d s  o f D o lla rs )

2 0 8 5

O P E R A T IN G  E X P E N D ITU R E S FY 9 7 FY 9 8 FY 9 9 FY 0 0 FY 01 FY 0 2
P E R S O N A L  SERVICES
T R A V E L
C O N T R A C T U A L
SUP PLIES
E Q U IP M E N T
L A N D  &  S T R U C T U R E S
G R A N T S , C L A IM S
M IS C E L L A N E O U S
T O T A L  O P E R A T IN G 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

C A P fT A L  E X P E N D ITU R E S

[C H A N G E  IN REVENUES

FU N D  S O U R C E (T h o u sa n d s  o f D o lla rs )
1 0 0 2  F ed e ra l R e c e ip ts
1 0 0 3  G F M a tc h
1 0 0 4  G F
1 0 0 5  G F /P ro g ra m  R e ce ip ts
1 0 0 6  G F /M H T IA

O th e r
T O T A L 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

E s tim a te  o f  a n y  c u rra n t y e a r (F Y 9 6 ) c o s t: * 0 .0

P O S IT IO N S
F U L L -T IM E 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
P A R T -T IM E
T E M P O R A R Y

A N A L Y S IS : (A tta c h  a se p a ra te  p age  i f  n ecessa ry )

T h is  bill im poses a d uty on both the prosecution and tha defense for making full and fair disclosure of 

in form ation  in criminal cases. This version of the bill differs from previous versions in that it is less burdensome 

on the defense. A s w e advised in our original fiscal analysis, of 1 /2 3 /9 5 , the departm ent believes that the bill 

w ill result in fairer verdicts and, in som e cases, may avoid trials w hen the prosecution is given early notice of a 

viable defense. C onsequently, the bill w ill not have a fiscal impact.

P repa red  b y : 
D iv is io n :

R icfiaVd I. Pegues, D i r e c t c y ^ ^ 0
A d m in is tra t iv e

A p p ro v e d  b y  C o m m is s io n e r : 
A g e n c y : __________

ServiceSjQivi^i^n - ^

B ru ce  M . B o te lh o , A t to rn e y  G enera lo rn e v  C

P hone:
D a te : .

D a te :

4 6 5 -3 6 7 2
1 /2 3 /9 6

1 /2 3 /9 6
D e p a rtm e n t o f L a w
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Proposed ameflflments to CSHB 25(JUD), version J:

Page 1 line 9: at the end of the line add "the victim and the prosecution"
line 11; delete the entire line 

In  several places on pages 2 and 3, change the word "accused" to "defendant"

Page 2: linel7 : following "inspection", change "and1 to "or"
line 27: following "trial," add "or which were obtained from or belong to the

defendant,"

Page 3 line 26: Replace the entire subsection with:

(12) unless a different date is set by the court, as soon as known and no later 
than 45 days before trial, the prosecution shall provide the defense with any 
w ritten report or written statement of experts made in connection with the 
case. With respect to each expert the prosecution is likely to call at trial or 
another court proceeding,
(A) the prosecution shall also provide to the defendant the address, phone 
number and a curriculum vitae of the expert, and
(B) if a written report by the expert is not made or is not adequate to provide 
fair notice of the expert's opinion and the basis for that opinion, (i) the 
prosecution shall provide the defendant with a written description of the 
substance of the proposed testimony, including the expert's opinion and the 
basis for that opinion and, (ii) upon request, the defense is entitled to 
conduct a telephonic or in-person deposition or recorded interview o f the 
expert, at the expense of the defense.
Failure to provide timely disclosure under this subsection entitles the 
defendant to a continuance. If the court finds that a continuance is not an 
adequate remedy under the circumstances of the case, the court may impose 
other sanctions, including prohibiting the prosecutor from  calling the expert
at trial or declaring a mistrial.

Page 4 linelO: replace "material and" with "and admissible"
line 13: following "inspection" change "and" to "or" 
line 15: after "addresses" add ", and phone numbers, if  known," in  order to 

conform to similar provision in (b)(1).
line 19: change "(c)" to "(b)"

Page 5 line 2: after "trial" add "in misdemeanor cases and 30 days in felony cases"
line 8: Replace the entire subsection with:

(6) unless a different date is set by the court, as soon as known and no later 
than 30 days before trial, the defense shall provide the prosecution with the
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address, phone number, curriculum vitae and any report or written statement 
of any expert witness likely to be called at trial or another court proceeding. 
W ith respect to each such expert, if a written report by the expert is not 
made or is not adequate to provide fair notice of the expert's opinion and the 
basis for that opinion, (i) the defense shall provide the prosecution with a 
written description of the substance of the proposed testimony, including the 
expert's opinion and the basis for that opinion and, (ii) upon request, the 
prosecution is entitled to conduct a telephonic or in-person deposition or 
recorded interview of the expert, at the expense o f the prosecution.
Failure to provide timely disclosure under this subsection entitles the 
prosecution to a continuance. If  the court finds that a continuance is not an 
adequate remedy under the circumstances of the case, the court may impose 
other sanctions, including prohibiting the defense from calling the expert at 
trial or declaring a mistrial.

Page 7 line 19: replace "Incident" with "an incident'

Page 11 line 14: after the word "be" delete "represented by counsel or" and add
"given the opportunity to be represented by counsel, including the public defender if the 
person qualifies under AS 18.85.100, or to"

lines 15-16: delete "give a specimen of handwriting" 
line 27: after "guilt," add "or
lines 27-28: deieie "or establish bias on the part o f a witness."
lines 28-29: replace "upon prior notice" with "after providing an opportunity

to be heard"
line 31: switch positions of "provide" and "(i)" 
line 32: add "provide" after "(ii)"

Page 12 line 2: delete "shall1' and add "(iii)"
line 4: before "will" add "under (iii) of this subsection" 
line 5: after "jury" delete the remainder of the sentence and add

", and the court shall determine how the records may be used, after 
taking into consideration, among other things the court may find 
appropriate, whether use of the records violates the right o f privacy 
o f the subject o f the records, hampers the ability o f the agency to 
collect records or violates the constitutional or statutory rights of 
crime victims."

line 16: delete "the Substance of"
line 19: after the Word "reports" add "or notes taken by police officers or 

investigators,"

Page 12 line 27: change effective date to "July 1, 1996"

2
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SPONSOR STATEMENT 
House Bill 25

"A n a c t re v is in g  R u le  16, A la sk a  R u les o f  C rim in a l P ro c e d u re , re la tin g  to 
d is c o v e ry  an d  in sp e c tio n  in c rim in a l p ro ceed in g s ."

HB 25  c h a n g e s  A la sk a  R u les  o f  C rim in a l P ro ced u re  to a llo w  fo r re c ip ro c a l 
d is c o v e ry  b e tw e e n  the  p ro se c u tio n  and the d e fen se , a sy s te m  u sed  in m any  
o th e r  ju r i s d ic t io n s .

T h e  A la sk a  S u p rem e C o u rt's  S c o t t  v. S tate decision  (N o. 1968), handed  dow n  20 
y ea rs  a g o , c re a te d  the m ost ex trem e  d isco v ery  system  in a ll 50  s ta te s  and  the 
o n ly  s y s te m  th a t  d e n ie d  v i r tu a l ly  a ll d is c o v e ry  to  p r o te c t  a p e rs o n s  
c o n s t i tu t io n a l  r ig h t a g a in s t " se lf- in c rim in a tio n ."  T h is u se  o f  S e c tio n  9 (A la sk a  
C o n s t i tu t io n 's  " s e lf - in c r im in a tio n "  c la u se  m o d eled  a lm o s t w ord  fo r  w o rd  a f te r  
A r t ic le  V o f  th e  US C o n s ti tu t io n )  to p re v e n t d is c o v e ry  o f  n o n -d e fe n d a n t  
s ta te m e n ts  is c o m p le te ly  o u t o f  s te p  w ith  fe d e ra l and  o th e r  s ta te  ju d ic ia l  
p r a c t i c e .

T h e  S c o t t  d e c is io n  w as a " sn a p sh o t"  in tim e th a t p e rm a n e n tly  fro z e  th e  
ju d ic ia l  b e lie fs  o f  the  70 's in to  A lask a  law . U n fo rtun ate ly  th is  w as at a tim e o f 
e x tre m e s  and  n o t b e fo re  o r  s in c e  has any  co u rt co m e re m o te ly  c lo se  to th is  
ty p e  o f  o p in io n  on "se lf- in c r im in a tio n "  and d isco v ery . G iv en  th a t the fe d e ra l 
c o u r ts  h a v e  o n ly  h e ld  " s e lf - in c r im in a tio n "  to p ro te c t d e fe n d a n t  s ta te m e n ts  
and  n o t e x p e r t  o r  a lib i w itn e ss  nam es and ad d re sse s , and  g iv e n  th a t A la sk a  
m o d e le d  its  la n g u a g e  a f te r  th e  fe d e ra l " s e lf - in c r im in a tio n "  c la u s e , it  is n o t 
u n re a s o n a b le  to in te rp re t  s im ila r ly  fo r  A la sk a 's  d isco v e ry  law s.

T h e  " s e l f - in c r im in a t io n "  c la u s e  w as d e s ig n e d  to p r o te c t  d e f e n d a n ts  fro rn  
c o e r c e d  c o n f e s s io n s  by  u n s c ru p u lo u s  p ro s e c u to r ia l  p o w e rs .  R e c ip r o c a l  
d is c o v e ry  d o e s  n o t co e rc e  a d e fe n d a n t 's  s ta te m e n t, bu t s im p ly  re q u ire s  th a t if  
e i th e r  the  p ro se c u tio n  or d e fen se  is like ly  to use p a rtic u la r  in fo rm a tio n  in th e ir  
c a s e , a p a r t  fro m  d e fe n d a n ts  s ta te m e n ts , th a t they  d is c lo s e  i t  b e fo re h a n d  to



e n c o u ra g e  tim e ly  and fa ir  ju s tic e . T h is a c c e le ra te d  d isc o v e ry  n o tio n  has been 
a rtic u la te d  in m an y  c o u rts  w h ere  som e form  o f  rec ip ro ca l d isc o v e ry  is used.

In p ra c tic e , A la sk a 's  c u r re n t R ule 16 d oes no t re q u ire  the d e fe n se  to d iv u lg e  
v i r tu a l ly  an y  in fo rm a t io n  to th e  p ro s e c u t io n , b u t a l lo w s  fo r  o n e -s id e d  
d is c o v e ry  by  th e  d e fe n s e , a m ost in e q u ita b le  re s u lt .  A la sk a 's  ru le  e n a b le s  
d e f e n s e  a t to r n e y s  to  a m b u s h  th e  p ro s e c u t io n  m id - t r ia l  w ith  p re v io u s ly  
u n d is c lo s e d  e v id e n c e , w h ich  c a u se s  c o s tly  c o n tin u a n c e s  o f  tr ia ls  w h ile  the
p ro se c u tio n  tr ie s  d e sp e ra te ly  to p rep are  fo r th is new  e v id e n c e . T h e se  d e lay s  
can  re su lt in  a fa iled  c a se , no t b ecau se  o f  the in n o c e n c e  o f  th e  a c c u se d , but
b ec a u se  th e  p ro s e c u tio n  lack ed  the tim e to a d e q u a te ly  p re p a re  fo r  th is  new
e v id e n c e .

T h e  A la sk a  S u p re m e  C o u rt re c e n tly  ad o p ted  a new  ru le  16 (e f fe c t iv e  7 /9 5 ),
w h ich  w o u ld  e s ta b lis h  p a rtia l rec ip ro ca l d isco v e ry  fo r a lib i d e fe n se  and  e x p e rt 
w itn e sse s , s a y in g  lh a t if  you  are like ly  to u se  th is  e v id e n c e  th an  y ou  sh o u ld  
d is c lo se  it b e fo re  tr ia l in the in te re s t o f  fa ir  and  sp e e d y  ju s t ic e .  H o w ev er,
d isco v ery  issu e s  p ro tec ted  a t the h eart o f  A lask a  S u p rem e C o u rt's  S c o t t  d ec is io n  
d id  not c h a n g e , and  co u ld  n o t be ch an g ed  by a s im p le  c o u rt ru le  ch an g e . If 
the A la sk a  S u p re m e  c o u r t  w an ted  to o v e rtu rn  the S c o t t  d e c is io n  th ey  w ou ld  
need  a c o u r t c a se  in w hich  S c o t t  w as v io la ted . T h is w ill n ev e r h ap p en  unless 
the co u rt ru les  are  c h an g ed  by law  to a llow  fo r c o m p le te  re c ip ro c a l d isco v ery .
S in ce  th e  A la sk a  su p re m e  c o u rt has ad o p ted  re c ip ro c a l d isc o v e ry , w h ere  it did 
n o t v io la te  S c o t t ,  it seem s a p p ro p ria te  to a llo w  the c o u rts  the o p p o rtu n ity  to
c o m p le te  th e  re c ip ro c a l d isc o v e ry  p ack ag e .

HB 25 is m o tiv a te d  by the p h ilo so p h y  th a t ju s t ic e  is b e tte r  se rv e d  w hen  both
s id e s  h av e  fu ll an d  free  d isc o v e ry  in a tim e ly  and  c o s t  e f fe c tiv e  m an n e r. I 
r e s p e c tfu lly  r e q u e s t  y o u r su p p o rt.
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ABA STANDARDS FOR CRIMINAL JUSTICE: 
DISCOVERY (THIRD EDITION)

Reprinted below are black letter American Bar Asso­
ciation Standards for Crim ina l Justice concerning Dis­
covery. They were approved by the ABA's House o f 
Delegates in August 1994.

The ABA's Crim ina l Justice Standards Committee, 
chaired by W illiam  H. Jeffress Jr., o f  Washington, 
D.C.. and the Discovery Standards Task Force, chaired 
by Justice Ben F. Overton o f the Florida Supreme 
Court, w ill be reviewing the proposed commentary to 
these Standards over the next year. The commentary is 
being prepared by N ik i Kuckes o f M ille r, Cassidy, 
Larroca & Lewin in Washington. D.C. and by Professor 
Gerald Bennett o f the University o f Florida Law School. 
Upon completion, these Standardr and supporting Com­
mentary w ill be published in sojt-cover by the ABA as 
part of the Third Edition ABA Standards for Crim ina l 
Justice.

The Standards are copyrighted by the American Bar 
Association and are reprinted here by permission o f the 
ABA.
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PART I. GENERAL PRINCIPLES

Standard 1 1 - 1 . 1  Objectives of pretrial procedures
(a) Procedures prior to trial should, consistent with 

the constitutional rights of the defendant:
(i) promote a fair and expeditious disposition of the 

charges, whether by diversion, plea, or trial;
(ii) provide the defendant with sufficient informa­

tion to make an informed plea:
(iii) perm it thorough preparation for trial and m in i­

m ize surprise at trial;
(iv) reduce interruptions and complications during 

tria l and avoid unnecessary and repetitious trials by 
identify ing and resolving prior to trial any procedural, 
co llatera l, or constitutional issues;

(v) m in im ize the procedural and substantive inequ i­
ties among s im ilarly situated defendants;

(vi) effect economies in time, money, ju d ic ia l re­
sources, and professional skills by m in im iz ing  paper­
work, avoid ing repetitious assertions of issues, and 
reducing the number of separate hearings; and

(vii) m in im ize the burden upon victims and 
witnesses.
(b) These needs can be served by:

(i) fu ll and free exchange of appropriate discovery;
(ii) simpler and more efficient procedures: and
(iii) procedural pressures for expediting the process­

ing of cases.

Standard 1 1 - 1 .2 . Applicability
These standards should be applied in al! cr im ina l 

cases. Discovery procedures may be more lim ited than 
those described in  these standards in cases invo lv ing 
m inor offenses, provided the procedures are sufficient to 
perm it the party adequately to investigate and prepare 
the case.

Standard 1 1- 1 .3 . Definition of "statement"
(a) W hen used in these standards, a “written state­

ment” of a person shall include

Section 2 Cooynght (c) 1994 by The American Bar A ssociation
Repnnted by The Bureau ot National Affairs. Inc. by perm ission of tha ABA
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(i) any statement in writii.^ .hat is made, signed or 
adopted by that person; and

(ii) the substance of a statement of any kind made 
by that person that is embodied or summarized in any 
writing or recording, whether or not specifically 
signed or adopted by that person. The term is intended 
to include statements contained in police or investiga­
tive repons, but does not include attorney work 
product.
(b) When used in these standards, an “ oral state­

ment" of a person shall mean the substance of any 
statement of any kind by that person, whether or not 
reflected in any existing writing or recording.

PART II. DISCOVERY OBLIGATIONS OF 
THE PROSECUTION AND DEFENSE

Standard 1 1-2 .1 . Prosecutorial disclosure
(a) The prosecution should, within a specified and 

reasonable lime prior to trial, disclose to the defense the 
following information and material and permit inspec­
tion. copvng, testing and photographing of disclosed 
documents or tangible objects:

(i) All written and all oral statements of the defend­
ant or of any codefendant tnat arc within the posses­
sion or control of the prosecution and that relate to the 
subject matter of the offense charged, and any docu­
ments relating to the acquisition of such statements.

(ii) The names and addresses of all persons known 
to the prosecution to have information concerning the 
offense charged, together with all written statements 
of any such person that are within the possession or 
control of the prosecution and that relate to the 
subject matter of the offense charged. The prosecution 
should also identify the persons it intends to call as 
witnesses at trial.

(ii;) The relationship, if any, between the prosecu­
tion and any witness it intends to call at trial, includ­
ing the nature and circumstances of any agreement, 
understanding or representation between the prosecu­
tion and the witness that constitutes an inducement 
for the cooperation or testimony of the witness.

(iv) Any reports or written statements of experts 
made in connection with the case, including results of 
physical or mental examinations and of scientific tests, 
experiments, or comparisons. With respect to each 
expert whom the prosecution intends to call as a 
witness at trial, the prosecutor should also furnish to 
the defense a curriculum vitae and a written descrip-- 
lion of the substance of the proposed testimony of the 
expert, the expert's opinion, and the underlying basis 
of that opinion.

(v) Any tangible objects, including books, papers, 
documents, photographs, buildings, places, or any oth­
er objects, which pertain to the case or which were 
obtained from or belong to the defendant. The pros­
ecution should also identify which of these tangible 
objects it intends to offer as evidence at trial.

(vi) Any record of prior criminal convictions, pend­
ing charges, or probationary status of the defendant or 
of any codefendant, and, insofar as known to the 
prosecution, any record of convictions, pending 
charges, or probationary status that may be used for

impeachment of any witness to be called by cither 
party at trial.

(vii) Any material, documents or information relat­
ing to lineups, showups. and picture or voice identifi­
cations in relation to the case.

(viii) Any material or information within the pros­
ecutor’s possession or control which tends to negate 
the guilt of the defendant as to the offense charged or 
which would tend to reduce the punishment of the 
defendant.
(b) If the prosecution intends to use character, reputa­

tion or other act evidence, the prosecution should notify 
the defense of that intention and of the substance of the 
evidence to be used.

(c) If the defendant's conversations or premises have 
been subjected to electronic surveillance (including wire­
tapping) in connection with the investigation or prosecu­
tion of the case, the prosecution should inform the 
defense of that fact.

(d) If any tangible object which the prosecutor intends 
to offer at trial was obtained through a search and 
seizure, the prosecution should disclose to the defense 
any information, documents or other material relating to 
the acquisition of such objects.

S ta n d a rd  1 1 -2 .2 . D efense  d isc lo su re

(a) The defense should, within a specified and reason­
able time prior to trial, disclose to the prosecution the 
following information and material and permit inspec­
tion. copying, testing and photographing of disclosed 
documents and tangible objects:

(i) The names and addresses of all witnesses (other 
than the defendant) whom the defense intends to call 
at trial, together with all written statements of any 
such witness that are within the possession or control 
of the defense and that relate to the subject matter of 
the testimony of the witness. Disclosure of the identity 
and statements of a person who will be called for the 
sole purpose of impeaching a prosecution witness 
should not be required until after the prosecution 
witness has testified at trial.

(ii) Any reports or written statements made in 
connection with the case by experts whom the defense 
intends lo call at trial, including the results of physical 
or mental examinations and of scientific tests, experi­
ments, or comparisons that the defendant intends to 
offer as evidence at trial. For each such expert wit­
ness, the defense should also furnish to the prosecution 
a curriculum vitae and a written description of the 
substance of the proposed testimony of the expert, the 
expert's opinion, and the underlying basis of that 
opinion.

(iii) Any tangible objects, including books, papers, 
documents, photographs, buildings, places, or any oth­
er objects, which the defense intends to introduce as 
evidence at trial.
(b) If the defense intends to use character, reputation 

or other act evidence not relating to the defendant, the 
defense should notify the prosecution of that intention 
and of the substance of the evidence to be used.

(c) If the defense intends to rely upon a defense of 
alibi or insanity, the defense should notify the prosccu-
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tion of that intent and of t.._ names of the witnesses who 
may be called in support c f that defense.
Standard 11-2 .3 . The person of the defendant

(a) After the initiation of judicial proceedings, the 
defendant should be required, upon the prosecution's 
request, to appear within a time specified for the purpose 
of permitting the prosecution to obtain fingerprints, 
photographs, handwriting exemplars, or voice exemplars 
from the defendant, or for the purpose of having the 
defendant appear, move, or speak for identification in a 
lineup or try on clothing or other articles. Whenever the 
personal appearance o f the defendant is required for the 
foregoing purposes, reasonable notice of the time and 
place of such appearance should be given by the pros­
ecuting attorney to the defendant and the defendant’s 
counsel.

(b) Upon motion by the.prosecution, with reasonable 
notice to defendant and defendant’s counsel, the court 
should upon an appropriate showing order the defendant 
to appear for the following purposes:

(i) to permit the taking of specimens of blood, urine, 
saliva, breath, hair, nails, a->d material under the 
nails:

(ii) to permit the taking of samples of other materi­
als of the body;

(iii) to submit to a reasonable physical or medical 
inspection of the body; or

(iv) to participate in other reasonable and appropri­
ate procedures.
(c) The motion and order pursuant to paragraph (b) 

above should specify the following information where 
appropriate: the authorized procedure, the scope of the 
defendant’s participation, the name or job title of the 
person who is to conduct the procedure, and the time, 
duration, place, and other conditions under which the 
procedure is to be conducted.

(d) The court should issue the order sought pursuant 
to paragraph (b) above if it finds that:

(i) the appearance of the defendant for the ,j oce- 
dure specified may be material to the determination of 
the issues in the case; and

(ii) the procedure is reasonable and will be conduct­
ed in a manner which does not involve an unreason­
able intrusion of the body or an unreasonable affront 
to the dignity of the individual; and

(iii) the request is reasonable.
(e) Defense counsel may be present at any of the 

foregoing procedures unless, with respect to a psychiatric 
examination, it is otherwise ordered by the court.

PART III . SPEC IAL DISCOVERY PROCEDURES

Standard 1 1 -3 .1 . Obtaining nontestimoniai information 
from third parties

(a) Upon motion by either party, if  the court finds 
that there is good cause to believe that the evidence 
sought may be material to the determination of the 
issues in the case, the court should in advance of trial 
issue compulsory process for the following purposes:

(i) To obtain documents and other tangible objects 
in the possession of persons not parties to the case.

(ii) To allow the entry upon property owned or 
controlled by persons not parties lo the case. Such 
process should be issued if the court finds that the 
party requesting entry has met the standard that the 
government would be required to meet to obtain ac­
cess to the property at issue.

(iii) To obtain from a third party fingerprints, 
photographs, handwriting exemplars, or voice exem­
plars, or to compel a third party to appear, move or 
speak for identification in a lineup, to try on clothing 
or other articles, to permit the taking of specimens of 
blood, urine, saliva, breath, hair, nails, or other mate­
rials of the body, to submit to a reasonable physical or 
medical inspection of the body, or to participate in 
other reasonable and appropriate procedures. Such 
process should be issued if the court finds that:

(1) the procedure is reasonable and wiil be con­
ducted in a manner which does not involve an 
unreasonable intrusion of the body or an unreason­
able affront to the dignity of the individual the 
individual: and

(2) the request is reasonable.
(b) The motion and the order should specify the 

following information where appropriate: the authorized 
prcccdurc; the scope of participation of the third party; 
the name or job title of the person who is to conduct the 
procedure: and the time, duration, place and other condi­
tions under which the procedure is to be conducted.

(c) A  person whose interests would be affected by the 
compulsory process sought should have the right and a 
reasonable opportunity to move to quash the process on 
the ground that compliance would subject the person to 
an undue burden, or would require the disclosure of 
material lhat is privileged or otherwise protected from 
disclosure, or would otherwise be unreasonable.

Standard 11-3.2, Preservation of evidence and testing or 
evaluation by experts

(a) I f either party intends to destroy or transfer out of 
its possession any objects or information otherwise dis­
coverable under these standards, the party should give 
notice to the other party sufficiently in advance to afford 
that party a'n opportunity to object or take other appro­
priate action.

(b) Upon motion, cither party should be permitted to 
conduct evaluations or tests of physical evidence in the 
possession or control o f the other party which is subject 
to disclosure. The motion should specify the nature of 
the test or evaluation to be conducted, the names and 
qualifications of the experts designated to conduct evalu­
ations or tests, and the material upon which such test 
will be conducted. The court may make such orders as 
are necessary to make the material to be tested or 
examined available to the designated expert.

(i) The court should condition its order so as to 
• preserve the integrity o f the material to be tested or

evaluated.
(ii) I f the material is contraband material or a 

controlled substance, the entity having custody of the 
material may elect to have a representative present 
during the testing of the material.
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PA RT  IV. TIM IN G  .JD  M AN N ER  
OF D ISC LO SU RE

Standard 11—4.1. Timely performance of disclosure
(a) Each jurisdiction should develop lime limits within 

which discovery should be performed. The time limits 
should be such that discovery is initiated as early as 
practicable in the process. The time limit for completion 
of discovery should be sufficiently early in the process 
that each party has sufficient time to use the disclosed 
information adequately to prepare for trial.

(b) The time limits adopted hy each jurisdiction 
should provide that, in the general discovery sequence, 
disclosure should first be made by the prosecution to the 
defense. The defense should then be required to make its 
correlative disclosure within a specified time after pros­
ecution disclosure has been made.

(c) Each party should be under a continuing obliga­
tion to produce discoverable material to the other side. 
If, subsequent to compliance with these standards or 
orders pursuant thereto, a party discovers additional 
material or information which is subject to disclosure, 
the other party should promptly be notified of the 
existence of such additional material. If the additional 
material or information is discovered during or after 
trial, the court should also be notified.

Standard 11-4.2. Manner of performing disclosure
Disclosure may be accomplished in any manner mutu­

ally agreeable to the parties. Absent agreement, the 
party having the burden of production should:

(a) notify opposing counsel that material and informa­
tion. described in general terms, may be inspected, 
obtained, tested, copied, or photographed during speci­
fied reasonable times; and

(b) make available to opposing counsel at the time 
specified such material and information and suitable 
facilities or other arrangements for inspection, testing, 
copying, and photographing of such material and 
information.

Standard 11-4.3. Obligation to obtain discoverable 
material

(a) The obligations o f the prosecuting attorney and of 
the defense attorney under these standards extend to 
material and information in the possession or control of 
members of the attorney's staff and of any others who 
either regularly report to of, with reference to the 
particular case, have reported to the attorney's office.

(b) The prosecutor should make reasonable efforts to 
ensure that material and information relevant to the 
defendant and the offense charged is provided by investi­
gative personnel to the prosecutor's office.

(c) If the prosecution is aware that information which 
would be discoverable if in the possession o f the prosecu­
tion is in the possession or control of a government 
agency not reporting directly to the prosecution, the 
prosecution should disclose the fact of the existence of 
such information to the defense.

(d) Upon a party’s request for, and designation of. 
material or information which would be discoverable if 
in the possession or control of the other party and which

is in the possession or control of others, the party from 
whom the material is requested should use diligent eood 
faith efforts to cause such material to be made available 
to the opposing party. If the party’s efforts are unsuc­
cessful and such material or others are subject to the 
jurisdiction of the court, the court should issue suitable 
subpoenas or orders to cause such material to be made 
available to the party making the request.

(c) Upon a showing that items not covered in the 
foregoing standards arc material to the preparation of 
the case, the court may order disclosure of the specified 
material or information.

P A R T  V. D EPO SITIO NS
Standard 11-5.1. Depositions to perpetuate testimony

(a) A fter an indictment or information upon which a 
defendant is to be tried is filed, upon motion of the 
defense or the prosecution, the court may order a deposi­
tion taken to perpetuate the testimony of a prospective 
material witness if the court finds that there is reason to 
believe that the witness will be unable to be present and 
to testify at trial because of serious illness or other 
comparably serious reason, and that it is necessary to 
take the witness’s deposition to prevent a failure of 
justice. The motion should be verified or the grounds for 
the motion supported by affidavit.

(b) In the order for the deposition, the court may also 
require that any designated books, papers, documents or 
tangible objects, not privileged, be produced at the time 
and place of the deposition.

(c) The court should make provision for the defendant 
to be present at the taking of the deposition and should 
make such other provisions as are necessary to preserve 
the defendant’s right to confrontation of witnesses.

(d) A  deposition so taken and any evidentiary materi­
al produced at such deposition may be introduced in 
evidence at trial, subject to applicable rules of evidence. 
However, no deposition taken under this section should 
be used or read in evidence when the attendance of the 
deposed witness can be procured, except for the purpose 
of contradicting or impeaching the testimony of the 
deponent.
Standard 11-5.2. Discovery depositions

(a) On motion of either the prosecution or the defense, 
the court should order the taking of a deposition upon 
oral examination of any person other than the defendant, 
concerning information relevant to the offense charged, 
but only upon a showing that:

(i) the name of the person sought to be deposed has 
been disclosed to the movant by the opposing party 
through the exchange of names and addresses o f 
witnesses or has been discovered during the movant's 
investigation of the case; and

(ii) no writing, summarizing the relevant knowledge 
of the person sought to be deposed, adequate to 
prevent surprise at trial, has been furnished to the 
movant; and

(iii) the movant has taken reasonable steps to obtain 
a voluntary oral or written statement from the witness, 
but the witness has refused to cooperate in giving a 
voluntary statement; and
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i ivi the taking o f a deposition is necessary in the
interests of justice.
lb) The defendant may not be present at the deposi­

tion unless the court orders otherwise for good cause 
shown.

(c) The procedure for taking a discovery deposition, 
including the scope of the examination, should be in 
accordance with express rules to be written for deposi­
tions in criminal proceedings.

(d) Unless otherwise stipulated by the parties, a dis­
covery deposition should be admissible at a trial or 
hearing only for the purpose of contradicting or im­
peaching the testimony of the deponent as a witness.

(e) A person whose deposition is sought should have 
the right to move to quash on the ground that compli­
ance would subject the person to an undue burden, or 
would require the disclosure of material that is privi­
leged or otherwise protected from disclosure, or would 
otherwise be unreasonable.

PART VI. GENERAL PROVISIONS 
GOVERNING DISCOVERY

Standard 1 1-6 .1. Restrictions on disclosure
(a) Disclosure should not be required of legal research 

or o f records, correspondence, reports, or memoranda to 
the extent that they contain the opinions, theories, or 
conclusions of the prosecuting attorney or the defense 
attorney, or members of the attorney’s legal staff.

(b) Disclosure o f an informant’s identity should not be 
required where such identity is a prosecution secret and 
where a failure to disclose will not infringe the constitu­
tional rights of the defendant. Disclosure should not be 
denied of the identity o f witnesses to be produced at a 
hearing or trial.

(c) Disclosure should not be required where it involves 
a substantial risk o f grave prejudice to national security 
and where a failure to disclose will not infringe the 
constitutional rights o f the defendant. Disclosure should 
not be denied regarding witnesses or material to be 
produced at a hearing or trial.

(d) Disclosure should not be required from the defense 
of any communications of the defendant, or o f any other 
materials which arc protected from disclosure by the 
state or federal constitutions, statutes or other law.

(e) The court should have the authority to deny, delay, 
or otherwise condition disclosure authorized by these 
standards if it finds that there is substantial risk to any 
person of physical harm, intimidation, or bribery result­
ing from such disclosure which outweighs any usefulness 
o f the disclosure.

Standard 11-6 .2. Failure of a party to use disclosed 
material at trial *

The fact that a party has indicated during the discov­
ery process an intention to offer specified evidence or to 
call a specified witness is not admissible in evidence at a 
hearing or trial.

Standard 11-6 .3. Investigations not to be impeded
Neither the counsel for the parties nor other prosecu­

tion or defense personnel should advise persons (other 
than the defendant) who have relevant material or infor­

mation to refrain from discussing the case with opposing 
counsel or showing opposing counsel any relevant mate­
rial. nor should they otherwise impede opposing coun­
sel's investigation of the case.

Standard 11-6.4. Custody nf materials
Any materials furnished to an attorney pursuant to 

these standards should be used only for the purposes o f 
preparation and trial of the case, and should be subject 
to such other terms and conditions as the court may 
provide.

Standard 11-6.5. Protective orders
Upon a showing of cause, the court may at any time 

order that specified disclosures be restricted, conditioned 
upon compliance with protective measures, or deferred, 
or make such other order as is appropriate, provided that 
all material and information to which a party is entitled 
is disclosed in sufficient time to permit counsel to make 
beneficial use of the disclosure.

Standard 11-6.6. Excision
When some parts of material or information are 

discoverable under these standards and other parts are 
not discoverable, the discoverable parts should be dis­
closed. The disclosing party should give notice that 
nondiscoverablc parts have been withheld and the non- 
discoverable parts should be scaled, preserved in the 
records of che court, and made available to the appellate 
court in the event of an appeal.

Standard 11-6 .7 . In camera proceedings
Upon request of any person, the court may permit any 

showing o f cause for denial or regulation of disclosures, 
or any portion of such showing, to be made in camera. A 
record should be made o f both in court and in camera 
proceedings. Upon the entry of an order granting relief 
following a showing in camera, all confidential portions 
o f the in camera portion o f the showing should be sealed, 
preserved in the records of the court, and made available 
to the appellate court in the event of an appeal.

PART VII. SANCTIONS

Standard 1 1-7 .1 . Sanctions
(a) If an applicable discovery rule or an order issued 

pursuant thereto is not promptly implemented, the court 
should do one or more o f the following:

(i) order the noncomplying party to permit the 
discovery of the material and information not pre­
viously disclosed;

(ii) grant a continuance;
(iii) prohibit the party from calling a witness or 

introducing into evidence the material not disclosed, 
subject to the defendant’s right to present a defense 
and provided that the exclusion docs not work an 
injustice cither to the prosecution or the defense; or

(iv) enter such other order as it deems just under 
the circumstances.
(b) The court may subject counsel to appropriate 

sanctions, including a finding of contempt, upon a find­
ing that counsel willfully violated a discovery rule or 
order.
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JAN 24 '9 5  0 4 ! 21PM ANCHORAGE POLICE-

ANCHORAGE POLICE DEPARTMENT
4.501 South Bragaw Street • Anchorage, Alaska 99507-1599 

Telephone (907) 786-8500

Rick Mytilrtim. 
Mayor

January 24,1995

Representative Sean R. Parnell 
Alaska State Legislature 
Juneau, Alaska 99801-1182

Dear Representative Parnell:

The A nchorage Police D epartm ent su p p o rts  H ouse Bill 25, w hich is an Act 
revising Rule 16 of the Alaska Rules of C rim inal Procedure. We feel that it is 
im portant and expeditious to the adm inistration  of justice that the rules relating 
to discovery and inspection in criminal proceedings conform  to the com parable 
federal rules.

S in c e r e l v .

Kevin M. O 'Leary 
Chief of Police
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Alaska Women's Resource Center
111 W. 9th Avenue • Anchorage. A laska 99501 • (907) 276-052R • Fax : (907) 278 8944

January  22 , 1996 V IA  FA X

Representative Sean Parnell 
State Capitol, Room 515 
Juneau, AK 99801-1182

Dear Representative Parnell:
I am writing on behalf o f the Alaska Women's Resource Center to express our 
support o f House Bill No. 25.

For all citizens o f the State of Alaska to enjoy a healthy and safe community in 
which to live, laws must be enforced In a thorough and timely manner. House Bill 
No. 25 addresses the sharing of Information and evidence for die purpose of 
promoting a fair and expeditious disposition o f the charges. This will not only 
facilitate the trial process, but it will also assure victims and non-victims in the 
community that perpetrators will be held accountable for their actions.

Tlie Alaska Women’s Resource Center favors House Bill No. 25 as a means of 
promoting Hilly informed and timely law enforcement for the protection of the 
citizens o f Alaska.

Sincerely,

Diane J. Heard 
Executive Director




