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Amendment R.1 QdO// (̂
Amendment

Offered in the House
To: CSHB 226(FIN) "R" Version dated 1/25/96

1 Page 1, line 3, after "with spouses or":

2 Delete "legal dependents"

3 Insert "children"

4 Page 2, line 28, after "basis of marital"

5 Insert "or parental"

6 Page 2, line 30, after "with spouses or":

7 Delete "legal dependents"

8 Insert "children"

9 Page 3, line 2, after "with spouses or":

10 Delete "legal dependents"

11 Insert "children"

By Representative Kelly
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CS FOR HOUSE BILL NO. 226(FIN)

IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSION

B Y  T H E  H O U S E  F I N A N C E  C O M M I T T E E

O f f e r e d :

R e f e r r e d :

S p o n s o r ( s ) :  R E P R E S E N T A T I V E S  K E L L Y ,  R o k e b e r g

A BILL

FOR AN ACT ENTITLED 

"A n Act perm itting the provision of different retirem ent and health benefits to 

certain employees by differentiating between benefits provided to employees with 

spouses o r legal dependents and to other employees."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 18.80.220(a) is amended to read:

(a) Except as provided in (c) of this section, it [IT] is unlawful for

(1) an employer to refuse employment to a person, or to bar a person 

from employment, or to discriminate against a person in compensation or in a term, 

condition, or privilege of employment because of the person’s race, religion, color, or 

national origin, or because of the person’s age, physical or mental disability, sex, marital 

status, changes in marital status, pregnancy, or parenthood when the reasonable demands 

of the position do not require distinction on the basis of age, physical or mental 

disability, sex, marital status, changes in marital status, pregnancy, or parenthood;

(2) a labor organization, because of a person’s sex, marital status,

-1- CSHB 226(FIN)
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changes in marital status, pregnancy, parenthood, age, race, religion, physical or mental 

disability, color, or national origin, to exclude or to expel a person from its membership, 

or to discriminate in any way against one of its members or an employer or an 

employee;

(3) an employer or employment agency to print or circulate or cause to 

be printed or circulated a statement, advertisement, or publication, or to use a form of 

application for employment or to make an inquiry in connection with prospective 

employment, that expresses, directly or indirectly, a limitation, specification, or 

discrimination as to sex, physical or mental disability, marital status, changes in marital 

status, pregnancy, parenthood, age, race, creed, color, or national origin, or an intent to 

make the limitation, unless based upon a bona fide occupational qualification;

(4) an employer, labor organization, or employment agency to discharge, 

expel, or otherwise discriminate against a person because the person has opposed any 

practices forbidden under AS 18.80.200 - 18.80.280 or because the person has filed a 

complaint, testified, or assisted in a proceeding under this chapter;

(5) an employer to discriminate in the payment of wages as between the 

sexes, or to employ a female in an occupation in this state at a salary or wage rate less 

than that paid to a male employee for work of comparable character or work in the same 

operation, business, or type of work in the same locality; or

(6) a person to print, publish, broadcast, or otherwise circulate a 

statement, inquiry, or advertisement in connection with prospective employment that 

expresses directly a limitation, specification, or discrimination as to sex, physical or 

mental disability, marital status, changes in marital status, pregnancy, parenthood, age, 

race, religion, color, or national origin, unless based upon a bona fide occupational 

qualification.

* Sec. 2. AS 18.80.220 is amended by adding a new subsection to read:

(c) Notwithstanding the prohibition against employment discrimination on the 

basis of marital status under (a) of this section,

(1) an employer may, without violating this chapter, provide different 

health and retirement benefits to employees who have a spouse or legal dependents than 

are provided to other employees;

(2) a labor organization may, without violating this chapter, negotiate

WORK DRAFT WORK DRAFT WORK DRAFT
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different health and retirement benefits for employees of an employer who have a spouse 

or legal dependents than are provided to other employees of the employer.

WORK DRAFT WORK DRAFT WORK DRAFT
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T e s t i m o n y  to t h e  H o u s e  F i n a n c e  C o m m i t t e e

on H B -226  and the A m en d m en t Proposed  by R ep resen ta tiv e  K elly
30 Jan u a ry , 1996 

by M ark A. Tum eo

I'd like  to thank  the co -chairs  o f the C om m ittee  fo r this o p p ortun ity  to 

te s tify  on H ouse  B ill 226  and the p roposed  am en d m en t by R epresen tative  

K elly . T his is d o ub ly  ap p recia ted  g iven  the fac t tha t I am  cu rren tly  

co n d u ctin g  re sea rc h  here in A n ta rc tica  and was afra id  th a t I w ould  not

have the o p p o rtu n ity  to speak  w ith you on a bill th a t w as in troduced

p artia lly  becau se  o f me and one w hich  d irec tly  affec ts  me.

I hope you have received  a copy o f the docum ent tha t I sen t w hich

prov ides m any o f the fac ts  to respond  to the num erous fa llac ies  and 

m iss ta tem en ts  th a t you m ay hear ab o u t dom estic  p a rtn e rsh ip s . As you 

kn o w , the U n iv e rs ity  o f  A lask a  has a lread y  in s titu ted  d o m estic  p a rtn e r 

b en efits  w ith o u t m a jo r ad m in is tra tiv e  o r econom ic  im pact. T here  has been 

less than a 0 .5%  increase  in b enefit costs. T here  has no t been a m ass 

en ro llm e n t o f  n o n -leg itim a te  dom estic  partners. N one o f the h o rro r stories 

o f  abuse and in d ecen cy  so s tro n g ly  touted by the p ro p o n en ts  o f this bill 

have occu rred  h ere , o r in the m ore  than  45 0  co m p an ies , 70  u n iversities, 

and  over 100 m u n ic ip a litie s  w hich  p ro v id e  do m estic  p a rtn e rsh ip  benefits.

V ery su cc in c tly , p ro v id in g  h ealth  benefits  to the dom estic  p a rtn e r o f an 

em plo y ee  does n o t re p re sen t a th rea t to the sta te 's  eco n o m y , the social 

fab ric , m arriag e  o r so c ie ty . In  rea lity , p rov id ing  do m estic  p artnersh ip  

ben efits  has been  show n tim e and tim e again  to have the reverse  affect 

— by a ttrac tin g  h ig h ly  q u a lified , m o tiva ted  and sa tis fied  em p lo y ees , 

s tre n g th e n in g  lo n g - te rm  c o m m itted  re la tio n sh ip s , and  re m o v in g  

in d iv id u a ls  fro m  p u b lic ly  su p p o rted  health  care  sy stem s. Y ou have 

rece iv ed  in fo rm a tio n  to th is a ffec t from  me and o thers befo re , and there 

are m any peo p le  w ho will testify  to these  facts, so I w ill n o t be labor the 

p o in t here.



In the b rie f tim e I have, I w ould  instead  like to d iscuss ano ther, m ore 

sub tle , and p erhaps m ore im p o rtan t aspect o f this bill - its p o litica l side. 

M ake no m istake abou t it, th is bill is con troversia l. L ook at the num ber of 

people w ho have testified , on both sides o f the issue, each  tim e it is up for 

d iscussion . L isten  to the em otion , listen  to the rhetoric . I t is a bill that 

deals w ith the d e fin itio n  o f re la tionsh ip ; a bill that touches the core o f 

every  A laskan 's  co n cep t o f fa ir p lay , ju s tic e , and m orality .

T he a rgum en ts  p resen ted  to su p p o rt the bill are em o tiona l. T hose pushing 

the bill use ex ag g era ted  c la im s th a t a llow ing  in d iv id u a ls  to be treated  

eq u ally  w h e th er o r not they are m arried  dem eans an in s titu tio n  we all 

hold d ear — m arriag e—  and w ill lead to legalized  po lygam y and child  abuse. 

T hese im ages evoke fear and d isg u st and are strong m o tiva to rs . T hose 

opposing  the bill are at a d is tin c t d isadvan tage. A ll we have are plain facts 

and figu res. N ot the type o f  em otionalism  that stirs the heart to action.

B ut is em o tiona l m o ra lism  a p roper, or even m ore po in ted ly , a po litica lly  

successfu l basis fo r leg is la tio n  ? W e are a country  that cherishes

in d iv idua l rig h t — and this sense o f ind iv idualism  is very s trong  in A laska.

W hat this bill does is a ttem pt to leg isla te  in favor o f one group o f people

— m arried  p eo p le—  over an o th er group  — non-m arried  p eo p le—  only  because

the sponso r, in his ow n w ord , holds his view  o f the trad itiona l m arriage in 

such g rea t esteem , th a t he w ould  even  p ropose  tax b reaks fo r fam ilies  that 

keep one p a rtn e r in the hom e.

B ecause  A laskans are m ore  trad itio n a l and co n se rv a tiv e  on m any issu es , 

there m ay  be those w ho be lieve  tha t this type o f leg is la tio n  w ill "sell w ell" 

in an e lec tio n  year. B ut the m ajo rity  of A laskans w ill see passage  o f this 

b ill as an o th er ex am p le  o f g o v e rn m en t in trud ing  in our p e rso n a l a ffa irs .

A nd th is step  w ould have been  taken by a leg is la tu re  tha t w as e lec ted  to 

cu t the bud g e t and g e t g o v ern m en t o ff our backs — not leg is la te  how  we 

liv e .



Strong healthy  fam ilies , w e all can agree, are an e ssen tia l backbone of 

socie ty . T he fact that we as a peop le  are co n stan tly  w orry ing  about 

"fam ily" and w hat it m eans is a c lea r sign that we th ink abou t and care for 

our fu ture  — our ch ild ren . In A laska this debate  is h igh ly  energetic . But 

A laskans do not w an t and w ill not ligh tly  to le ra te  a g o v ern m en t that 

TE L L S us w hat the answ ers should be.

As our socie ty  has e v o h e d  and changed  m any types o f  fam ilies have 

developed . U n fo rtu n a te ly , H B -226, in a ttem pting  to honor one type, does 

so by den ig ra tin g  and d isad v an tag in g  all o thers. W hile  m any fam ilies 

today  m ay look  d iffe ren t than those w hich R ep resen ta tiv e  K elly w ants to 

honor, the s tro n g est o f them  are based on the A m erican  values o f m utual 

su p p o rt, fin an c ia l in te rd ep en d en cy  and  love.

I tru ly  urge all the m em bers of this com m ittee  to s top  and co n sid er the 

high po litica l cost that you as leg isla to rs  m ay have to pay to pass this bill 

in an e lection  year. I ask  that you sim ply kill this bill. The 

rea lity  is, there  is no p rob lem , and no reason  fo r th is leg is la tu re  to gut the 

H um an R ights A ct in an a ttem pt to en fo rce  one type o f fam ily  structure  

o v e r a n o th e r.

C ontinued  co n sid era tio n  o f  H B -226 w ill only re su lt in less tim e spent on 

the real p rob lem s facing A laska. I ask  you, as my e lec ted  o ffic ia ls , to 

spend yo u r lim ited  tim e in Juneau  ad d ressing  c ritic a l issues like  a grow ing 

b u dget d e fic it, o v e r-ex ten d ed  g o v e rn m en t, and d e c rea s in g  o il rev en u es  

— not the im ag inary  one o f social decay  because  o f  dom estic  partnersh ip  

b e n e f i ts .

T hank you fo r your tim e and a tten tion . O nce again , thank  you fo r this 

opportun ity  to speak  to you from  the  bo ttom  o f the w orld . I w ould be 

m ore than happy  to stay  on line fo r a w hile  lo n g e r to answ er any questions 

you m ay have.
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Statement fo r the House Finance Committee on HB 2 2 6  
by Dixie Hood Co-Chair PFLAG-Juneau

PFLA6 (Parents, Families, Friends of Lesbians and Gays) is an organized group 
rhak supports, advocates and educate the community regarding the life of 
children and friends. We have PFLAG Chapters in Anchorage, Wasilla, and 
Fairbanks as well as Juneau. We are also affiliated with other Chapters around 
the nation.

We are here today to request that you allow this bill to stay in your Committee 
because this issue should not be legislated. The matter that Rep. Kelly is 
attempting to legit late is before the State Supreme Court on appeal and the 
University has de' eloped a policy to implement the court order. Based on the 
information we have received, the implementation has not created a financial 
hardship for the University. We have heard many of you state your position that 
you would take government out o f the lives o f citizens of the State; clearly this 
bill puts government directly in people's lives. This issue should be addressed 
between the employer and the employee and if there is a dispute, the court 
system rs there to interpret the Jaws and the Constitution. That is how this 
matter is being addressed. We strongly suggest that this is a matter that should 
be left in the Judicial arena. If the legislature starts legislating every time there is 
a dispute between employers and employees, we will soon have volumes o f 
laws on every labor issue.

In closing, our request is that the Finance Committee hold CSHB 22 6  in 
committee and take no action on this bill. Thank you for the opportunity to 
testify regarding this bill. Please vote to keep this bill in your Committee

Ck_.
(Lo-dL̂  ?FLAG
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Sara BocBgcr -  Testimony on CS-22J, House Finance, 1-30-96 
Committee for Equality ’3oard Member 

9365 View Drive, Juneau, AK 99801; 586-5230(w)

Thank you. My name is Sara Boesser, and I'm a board member of the statewide organization, the Committee 
for Equality. I appreciate the opportunity to testify, but I find it unfortunate that we're here at all today, about this 
bill, because at present it is not necessary for you to spend your precious time and energy on unnecessaiy bills like 
CS-226.

Don't get me wrong -  we support 226 as it came from Judiciary, with its domestic partners language intact 
It's simply that since the Alaska court system has already implemented coverage to married and domestic partners 
alike, this bill is not needed. The courts found, and rightfully so, that to deny health benefits on the basis of 
marital status is illegal discrimination. Thus, as this bill comes from Judiciaiy, it matches that court action, so is 
redundant and without need of your time. That court decision is under appeal, so you would be best served to 
take no action on this bill until the court process is complete.

However, we're here today because Representative Kelly wants this body to disregard the court's ruling. He 
appears determined to revert this bill back to its discriminatory origin -  where it would restrict health benefits 
only to those couples he approves of. He has posed many "reasons" for his rtand, but when facts are reviewed, 
none of his claims stand up. Several are in the Committee for Equality position paper you've received, and you’ve 
heard or will hear more from those testifying today. Today, if for any reason you consider amending CS-226, 
we strongly urge that you sena it to a subcommittee to research the legal and financial implications of any 
changes that would cross the court proceedings now in process.

In past committee hearings, untrue charges have been made against inclusion of domestic partner health care 
coverage. I'll touch on a few of them. And your subcommittee should research these issues and more.

You've heard testimony that domestic partner benefits will not cost the state money and in fact may well 
save money, since more Alaskans would be covered by private health care, leaving fewer citizens to seek 
Medicaid at state expense.

You've received data that other un;,,:isities find minimal increase of enrollment and no significant premium 
increases when these benefits are extended. The start of the U of A program bears this out -  to date only 1/2 of 
1 % enrollment increase has occurred due to its domestic partners policy.

And there is no truth to assertions that 226 discriminates on the basis of economic status. Rather, since it 
addresses employees (not indigent people, not unemployed people), any employee regardless of income level 
could qualify for at least five of the bill's criteria -  all that is needed for domestic partner status -- at no cost. So 
for employees, there is no economic barrier to receiving health benefits for a domestic partner.

To the extent that Representative Kelly opposes equal benefits for domestic partnerships on religious beliefs he 
may hold, the committee should remember that while the US Constitution does protect people from 
discrimination on the basis of religion, that protection includes not just freedom of religion, but also freedom from 
religion. Thus Rep. Kelly's religious or religion-inspired beliefs are his to practice for himself, but not to impose 
on others. Especially when he starts trying to amend state non-discrimination law to say Alaska won't 
discriminate except for a group he disagrees with. How would he and others feel if it were their group being 
exempted, say, as in legislating that the University wouldn't discriminate against employees except on the basis of 
religion, or age, or national origin?

I hope you are aware that this issue is not rare in America. Representative Hanley's office received a lengthy 
and fast-growing list of jurisdictions, companies and colleges that have some form of domestic partnership 
benefits. Universities on the list include Columbia University, General Theological Seminary, Harvard, Teacher's 
College in New York, Thomas Jefferson University and Hospital, University of Washington, Yale, and many 
others. Companies offering health benefits range from phone companies like Nynex Corp, to breweries like 
Coors, to Children’s Hospital of Boston, to Dow Chemical, Xerox Corp, and even to the Walt Disney Company.
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Why are benefits extended? A Nynex one company spokesman says, "this helps us retain and attract the b^st employees."

As Finance Committee, your concern for a well-staffed and productive University organization should recognize that these 
benefits increase the value of the University system, while discriminatory actions like Rep. Kelly's lessen the program not just 
for the individuals he disagrees with, but for all staff and students when good employees look elsewhere to find employment.
If pro-family companies like Walt Disney can see this, I'm sure you can too.

One final but very important point. The Alaska Legislature is currently considering extending its ethics bill coverage to 
include the domestic partners of lobbyists. Thus the state finally recognizes that domestic partners are equivalent to married 
persons in regards to the ethics of lobbying. So, to be ethical in health benefits at the University, domestic partners should be 
considered equivalent as well.

in conclusion: CS-226 as it passed in Judiciary is a good bill, but unnecessary due to court actions at this time. You 
can do the public and the legislature a favor and take no action on it at this time. Save the state money by not passing a bad bill 
that would cause more court cases to arise. The legislature does not need unnecessary contentious bills before it when matters 
of genuine concern need its time and attention, matters like the budget, welfare reform, etc. Most important -- if for any 
reason this bill is amended, it should go to subcommittee for thorough review of the legal implications of discriminatory 
language, and the financial implications of additional lawsuits against the state that would surel y arise.



FINANCE COMMITTEE TESTIMONY on Judiciary’s CS226 
January, 1996

Chairman and Members of the House Finance Committee,

I am Marsha Buck, parent o f daughter who is in a domestic partner 
relationship with another woman. I am a member of PFLAG Juneau. FFLAG 
stands for parents, families and friends of lesbians and gays.

Like Dixie, whose testimony I have jus t read, i would ask that you let this 
bill die in your committee. As a parent, I think the bill is great as it now 
stands with the Judiciary Committee substitute, but knowing the overall 
tone of the legislature of which this committee is a part, I can not 
imagine this bill ever passing on the floor as it now stands.

This bill, by its very nature is divisive because it deals with matters of 
personal freedom, constitutional rights, and the ever changing definition 
of "family." There is no way for a legislator to  win on this issue no 
matter how you vote! Most Alaskan voters, both Republican and Democrat, 
disagree with Rep. Kelly on his definition of family and most voters 
support the Constitution in its emphasis on human rights.

You would be most wise not to get into this battle during this session if 
you want to be back here again during the next session to deal with the 
important issues that need your energy -- issues like the budget and 
welfare reform. Let the courts handle the issues before them and stay out 
of the personal lives of your voters who are people like me, my friends, 
and my family.

Please, let this bill die.

I -3o-U
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By Diana Kunde, The Dallas Mdming News Knight-Ridder/Tribune 
Business News

Nov. 28--What do Nynex Corp., Coors Brewing Co. and Walt Disney Co. have 
In common?

They represent mainstream corporate America, of course. Few things are 
more central to the U.S. consumer's experience than the phone company, a 
cold beer or a Disney movie.

But the giants also are pioneers in extending health insurance benefits to 
partners of their gay and lesbian employees. They recently joined a short 
list of publicly traded companies offering "domestic partner benefits."

"I definitely think the next wave of civil rights for gay and lesbian people 
in this country Is going to be the workplace," said Garrett Hicks, a Disney 
employee who is co-chairman of California-based Progress, a national 
coalition of gay and lesbian employee groups.

In this politically sensitive time for gay rights, progress is being made not 
in state legislatures, but in the workplace. Only eight states prohibit 
employment discrimination on the basis of sexual orientation, but more 
and more companies are adopting anti-discrimination policies.

Although relatively few companies allow gay employees to claim their 
partners as dependents for benefits, that too is  slowly and steadily 
changing, said Liz Winfield, principal in the consulting firm Common 
Ground and author of Straight Talk About Gays in the Workplace.

"Since 1990, the number of North American employers that have extended 
domestic partner benefits has risen from five to 426," said Ms. Winfield. 
She includes public employers, such as universities and cities, and 
privately held firms in that number. Twenty-three publicly traded 
companies offer the benefits, according to V Management of Oakland,
Calif.

No major companies based in Texas offer full domestic partner benefits, 
but several with operations in the state do, including Apple Computer Co.,
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Northern Telecom and Advanced Micro Devices.

Employers said they're making the changes to recruit and keep workers, 
along with trying to equalize benefits throughout their companies. Gay and 
lesbian partners can't marry legally in any state, so they’re prohibited 
from including partners as spouses in standard benefit plans.

"This helps us retain and attract the best employees. We don't want to 
exclude any group because of their sexual orientation," said Sharon Beadle, 
a spokeswoman for Nynex.

The change hasn't been without controversy. Fifteen Florida legislators 
protested to Disney in a letter that they made public. Disney spokesman 
John Dreyer said there was "no chance" the company would rescind the 
new policy.

Coors spokesman Joe Fuentes said telephone calls in the summer were 
running 3-to-l against the new policy, but that overall response has been 
slight. On the other hand, some distributors that wouldn’t stock Coors in 
the past changed their minds in support, Mr. Fuentes said.

In Texas, there have been heated public battles over the benefits. Two 
years ago, Williamson County commissioners voted 3-2 against tax breaks 
for an $80 million plant that Apple Computer planned north of Austin. 
Opponents of the tax breaks had packed commission chambers, wearing 
buttons that read "Just say no! An Apple Today will take Family Values 
Away." One commissioner later changed his mind, and the tax breaks were 
approved. More recently, Austin voters overturned domestic partner 
benefits for the d ty  of Austin. Supporters have taken the matter to court

For their part, gay employees say they simply want to be treated equally. 
"The point is that we work as hard as anyone else. It isn't as though our 
supervisors say, 'Since you're homosexual, you can go home at 3 o'clock 
because you don't get the fringe benefits,'" said Louise Young, 
co-chairwoman of Lesbian and Gay Employee Network Dallas, an 
employee group at Texas Instruments, Inc.

Another reason the benefits continue to spread: Experience at companies
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such as Apple Computer shows that cost increases are negligible. When the 
benefits are offered, about 3 percent of employees sign up, said a 1994 
study by Hewitt Associates, a benefit consulting firm. Cost increases have 
ranged from less than one-half percent to 3 percent, depending on the 
workplace studied.

Even AIDS Is less of a concern to employers from a cost standpoint, said 
Ms. Winfield, the consultant. The lifetime treatment cost for AIDS, which 
can go as high as $120,000, compares with $200,000 for a kidney 
transplant and as much as $1 million for a premature baby, according to 
Hewitt, which cited a  federal AIDS Cost and Utilization Survey.

When Canada-based Northern Telecom implemented its domestic partner 
benefits more than a year ago, it was a "nonevent" in the financial sense, <

said Rich Biasing, director of employee relations at the company's 
Richardson site. So far, only 16 out of 5,000 employees have signed up,
Mr. Biasing said.

The high-technology company decided to offer domestic partner benefits 
"for a variety of reasons, but most important, for recruiting," Mr. BI sing 
said.

Craig Leger, a software engineer at Telecom's Beil Northern Research unit, 
enrolled his partner, Randy Viator, as soon as the benefit was available.

"1 was waiting for it to happen," he said. Companies typically require proof 
of joint financial responsibility and residence joint checking and savings 
accounts, a will or joint ownership of automobiles or a home.

Mr. Leger said more gay and lesbian employees don’t sign up for benefits 
because they have to pay income tax on the value of the benefit, unlike 
married employees. Many gay and lesbian partners are both employed, 
and it's usually less expensive for each person to enroll at his or her own 
employer.

More important, say many gay and lesbian employees, is that the benefits 
are a symbol of equal treatment and provide a safety net if a partner loses
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a job.

At Coors, community relations specialist Earl Nissan saii his partner 
doesn't need health care benefits. But the statement Coors m ade when its 
board adopted full domestic partner benefits in May was very im portant 
to him, Mr. Nissan said.

"It makes me proud to work for my company. They’re standing with their 
dollars behind my needs as a gay person," Mr. Nissan said.

There's a  typical progression in a company that adopts domestic paitner 
benefits, Mr. Nissan said. First, gay and lesbian employees have to feel 
comfortable about being "out," or openly gay. That usually happens after 
the firm  adopts a  nondiscrimination policy o r in states that have such 
policies to cover all employers. When they're no longer fearful about being 
fired for their sexual orientation, employees are far more likely to speak 
out about benefits.

Fear on the part of gay and lesbian employees may be one reason no major 
Texas-based companies have domestic partner benefits, said Cece Cox, 
president of the Dallas Gay and  Lesbian Alliance.

Unlike California and  Massachusetts, where many of the companies 
extending domestic partner benefits are based, Texas doesn’t ban 
employment discrimination on the basis of sexual orientation.

"I d o n 't always believe in  the stereotype, bu t the Texas climate is more 
conservative. It takes longer to educate. And it also takes longer, I think,

for the gay and lesbian people to feel brave enough themselves to take a 
stand a t work," Ms. Cox said.

A num ber of Texas-based companies, including Texas Instruments Inc., 
American Airlines, Continental Airlines and A.H. Beio Corp., which owns 
The Dallas Morning News and WFAA-TV (Channel 8), have 
anti-discrimination clauses in their ethics statements or employment 
policies.
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American Airlines recently extended its popular flight benefits to 
nonrelatives, which could include partners of gay and lesbian workers, 
spokeswoman Andrea Rader said.

Xerox Coip. offers a modified version of domestic partner benefits. The 
Rochester N.Y., company will reimburse an employee up to $1,000 a year 
to purchase health care coverage for a partner outside of the Xerox plan. 
"We wanted to recognize these 1/8gay and  lesbian3/8 employees. This 
seemed like the perfect vehicle to do it," said spokeswoman Wendy Starr.

Mr. Hicks, the Disney employee, hopes that business will be a model for 
the rest of the country.

"When people in America see that business sees it as advantageous to treat 
gay and lesbian people respectfully," perhaps legislators will follow, he 
said. "It's a trickle-up theory."

END1CS27DA-BENEFITS
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, TO: House Finance Committee - all members
Via Mark S. Hanley, Co-Chair Fax: 465-2418 

, Date: Januaiy 30, 1996 - for the record of teleconference 
held at 10:30 a.m.

RE: HB 226 - "An Act permitting the provision of different 
retirement and health benefits to employees based on marital 
status except to marital or domestic partners of employees."

Copies of this testimony arc being transmitted to all House 
members via Gail Phillips, Speaker of the House

TESTIMONY on HB 226(JUD) Presented by Celia M. Hunter, 
1819 Muskox Trail, Fairbanks, AK 99709-6626 Phone: (907) 
479-2754

This bill as presented is confusing, even in its title. It has 
been written with a malicious intent cf interjecting the 
Legislature of the State of Alaska into a matter which is none of 
its business, ie: the question within the University of Alaska as 
an institution and its faculty and staff over the provision of 
health and other benefits to duly recognized domestic partners 
who are not legally married, but who fulfill all of the other 
criteria for a durable relationship.

I object strenuously to passage of this bill. It is 
unnecessary and irrelevant. The particular situation which 
instigated it is being settled by the courts, and is now before the 
Supreme Court of Alaska. Why should the Legislature get
involved?

Furthermore, the way this bill is written, its coverage is so 
broad and ambiguous that it will affect a great many more 
people than the small handful of cases for which its authors were 
aiming. If the Legislature attempts to legislate in this area of 
human relationships, it will discover to its dismay that it is 
Striking at the lives of countless citizens far beyond the limited

i
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Human beings have long since ceased to set up their 
personal relationships within the constraints of the nuclear 
family. Probably one quarter of all households within Alaska 
and the U. S. consist of a married couple and their offspring.
This may be the ideal in many people's minds, but for a lot of us, 
it doesn't exist, and we are not therefore to be discarded, 
deprived of our civil rights, and penalized by being deprived of 
the benefits normally provided within employment contracts.

The financial consequences of leaving these matters to be 
decided by the institutions involved is extremely limited. Where 
domestic partnerships have been recognized and accepted and 
provided with health coverage and retirement benefits, the 
positive effects on employee morale and productivity have more 
than made up for the small costs. More and more corporations 
are expanding their definition of domestic partnerships as a 
matter of fairness and equity.

Here in Alaska there are many variations of domestic 
partnerships. This is a difficult land to cope with in all of its 
exigencies and financial costs. Having a partner on whom you 
can depend - to come and rescue you if your car breaks down, to 
house-sit and dog-sit and even baby-sit is a survival tactic. As 
you become older, the question of maintaining a durable power 
of attorney with a trusted friend and partner for carrying out the 
provisions of a Living Will is ^ vital decision. In many more 
ways living with someone makes life much more worthwhile, 
and the particular status of the relationship is immaterial.

IN CONCLUSION, MY ADVICE TO THE MEMBERS 
OF THE LEGISLATURE IS TO BURY THIS BILL DEEP, 
AND LET ALASKAN CITIZENS WORK OUT THEIR OWN 
PROBLEMS UNBURDENED BY YOUR SHOTGUN 
SOLUTIONS WHICH WILL AFFECT SO M/iNY MORE

2
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PEOPLE THAN YOU ARE SEEKING TO REGULATE.

I find it incredible that in our state which puts so much 
stress upon keeping government out of people's lives, that you in 
the Legislature would waste your time - and ours - with such an 
irrelevant and useless proposition.

Thank you for the opportunity to express my feelings on 
this matter.

Celia M. Hunter, a resident of Alaska since 1947

1819 Muskox Trail 
Fairbanks, Alaska 99709-6626 
Phone: 907/479-2754
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Sponsor Statement

House Bill 226

A recent court decision ordered the University of Alaska to extend health insurance 

coverage ana benefits to comestic partners. HB 226 addresses this decision by 
reasserting the rights of emoloyers, including the state, to exclude domestic partners 
from health insurance benefits, unless they c loose otherwise.

Various labor and union contracts negotiate pension funds and health benefits as a 

pan of the compensation package for workers. Now we find the workers benefit 

package is targeted for distribution to an unknown panoply of panners not recognizee 
by existing contractual relationships, such as marriage.

HB 226 also intends to reduce the uncertainty employers now face in planning their 
group insurance program. Without HB 226, the court suggests employers in Alaska 

"could simply refuse to provide health care coverage for spouses." Or, their "health 
care plan could be rewritten to indicate that health care coverage would be available 
for all employees domestic partners."

The court decision leaves unclear who is, and who is net, entitled to family benefits. 

Employers may find themselves in court determining how many "partners", roommates, 

cohabitants, associates, boy or girl friends, acquaintances, or relatives have the same 

status as married persons. HB 226 seeks to close the door on a possible onslaught of 
domestic partnerships created just to gain benefits.

I urge your support of House Bill 226.

SPONSOR STATEMENT
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House Bill 226

Briefing Paper

The Human Rights Act and Marital Status

The Alaska Human Rights Commission was created in 1965. The Commission was 
given the power to accept, hear, and issue orders of compliance on complaints 
regarding discrimination throughout Alaska. The act established as unlawful 
employment practices the refusal of employment, or discrimination "in compensation 
or in a term, condition or privilege of employment because of his race, religion, color 
or national origin, or because of his age when the reasonable demands of the position 
do not require age distinction."

In 1969 the statutes empowering the Human Rights Commission were amended to 
include the goals of eliminating "discrimination because of race, religion, color, 
national ancestry, physical handicap, age, or sex." Employers were bared from 
discriminating for the reasons established in 1965 plus "age, physical handicap, or sex 
when the reasonable demands of the position do not require age, physical handicap 
of sex distinction."

The statutes were further amended in 1972. The 1972 act established that the 
"opportunity to obtain employment, public accommodations, housing accommodations 
and property without discrimination because of sex, race, religion, color, or national 
origin is a civil right."

In 1975 the prohibition against discrimination on the basis of marital status or 
changes in marital status was added to the statutes on human rights. It became 
"unlawful for an employer to refuse employment to a person, or to bar him from 
employment, or to discriminate against him in compensation or in a term, conditicn, cr 
privilege of employment because of his race, religion, color or national origin, or 
because of his age, physical handicap, sex, marital status, changes in marital status, 
pregnancy or parenthood when the reasonable demands of the position do not require 
distinction on the basis of age, physical handicap, sex, marital status, changes in 
marital status, pregnancv or parenthood."

BRIEFING PAPER
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Human Rights Commission Decisions re: Marital Status.

The Alaska Human Rights Commission is the first point of referral for complaints of 
discrimination relating to the Human Rights Act. The Commission received eight 
complaints based solely on discrimination regarding marital status in 1993, four cases 
in 1992, and four cases in 1991. Of the 1,660 complaints filed during 1991, 1992 and 
1993, 40 included marital status as a portion of the complaint.

Since the enactment of the marital status portion of the Human Rights Act n 1975, the 
Human Rights Commission has completed four decisions in which Marital Status 
played a part of the basis for the initial complaint of discrimination. Marital Status is 
clearly not a large portion of the case load of the Human Rights Commission.

Analysis of Human Riohts Commission decisions on marital status.

1) Marie Scholle vs. City of Fairbanks, City Ordinances found irreconcilable with the 
Human Rights Act, 1977.

Marie Scholle argued that the City of Fairbanks discriminated in employment practices 
"because of a City ordinance prohibiting employment of a person when such person’s 
spouse is employed by the City." The Commission found that the discrimination did 
not occur against Mrs. Scholle, because her complaint preceded the 1975 addition of 
the Marital status clause to the Human Rights statutes. The Commission did find, 
however, that the City "ordinances must be declared invalid and unenforceable as 
inconsistent with and contrary to State Law." It is clearly a violation of the Human 
Rights Act to refuse to hire someone because they are married.

2) Mikka Powell vs. Jacks Food Mart; Dismissed, Oct. 1980.

Mikka Powell asserted "that she was terminated in whole or in part because she was 
unmarried and pregnant, which charges, if true, would constitute illegal discrimination 
in violation of AS 18.80.220(1)." The Commission found against the complainant, 
finding evidence of continued tardiness, walking off the job for extended periods of 
time, and other reasons which could have been the sole reason for the termination. 
However it would be a violation of the Human Rights Act to discriminate by retaining a 
person who is married and pregnant, but fire someone who is not married and 
pregnant.

3) Anne Miller vs. Golden North Motel; Dismissed, Feb. 1980.

Anne Miller alleged the Golden North Motel discriminated in her firing, because one of 
the reasons given for her termination was a company policy preferring married 
personnel in her position.
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The Commission found against the complainant, for reasons other than the allegation, 
which if true would have been a discriminatory practice. A policy that establishes a 
preference for married personnel over unmarried personnel is a clear violation of the 
Human Rights Act.

Attorney General's Opinion on a marital status case. January 4, 1980.

The Attorney General has issued one opinion on marital status discrimination in 
Alaska. This opinion discussed "cohabitation." The noted that “cohabitation per se. 
however, is not covered by the Alaska human rights law and it would appear, 
therefore, that the Commission cannot provide relief for discriminatory conduct based 
upon one’s cohabitation without benefit of marriage when employment policy is 
applied across the board to all applicants."

The Attorney General opinion went on to caution against a simple interpretation in the 
specific case at hand, giving an example of a case from another state in which 
cohabiting was found to be an “espoused relationship, Lg., sharing bed and board, 
having children, sharing financial, recreational and social activities together plus the 
normal cares and woes of raising a family." If the Commission were to find 
cohabitation to be marital status for the purposes of AS 18.80.220(a) then it might be 
best for the Commission to amend its regulations "to include this espoused 
relationship in its definition of marital status."

Summary and relevance to Tumeo & Wattum vs. UA:

Tumeo and Wattum seek a court ruling for the establishment of medical benefits for 
"domestic partners." The litigants did not bring this issue before the legislature for 
addition to the Human Rights Act, nor for addition of domestic partners to Alaska 
Statutes 39.30.090(a)(2) which specify provisions for the state's health insurance plan. 
The University is free to negotiate a pian which includes domestic partners. Rather 
than successfully negotiate this form of compensation the litigants have gone to court 
seeking a solution outside the democratic process.

Tumeo and Wattum did not choose to have their case heard by the Human Rights 
Commission. It is difficult to speculate on difference in the outcome of their case had 
they chosen to place their complaint with the Human Rights Commission. Expansion 
of the marital status provision to include individuals who were not married, and were 
not raising a family, might well have been more difficult before the Human Rights 
Commission.



The Alaska Human Rights Act precludes discrimination based upon marital status. 
Clearly prohibited are employment preferences excluding pe.oons from employment 
because they are or are not married. Single persons may not be preferentially hired 
over married persons. Married persons may not be preferentially hired over unmarried 
persons. A person who is unmarried and pregnant has the same employment of 
someone who is married and pregnant.

The cases to date are fairly straight forward interpretations of the Human Rights Act. 
The Tumeo & Wattum vs. UA case is not as straight forward. Tumeo & Wattum are not 
legally married. They are alleging that their "domestic partners" should receive the 
compensation benefits package granted to married individuals because each has 
submitted an "affidavit of marital equivalency" to the University.

It is difficult to see how Tumeo & Wattum have a case establishing discrimination 
based on marital status. Although neither Tumeo nor Wattum's domestic partnership 
is illegal, they are clearly not relationships with the legal recognition, certification and 
status of marriage. The Greene decision would expand the Human Rights law to 
protea or reward a relationship which lacks the legal and social stamp of recognition 
similar to those afforded by society to the institution of marriage.

Briefing Paper, HB 226
Page 4.



3 IS.30.220 H e a l t h , S a t e t y , a n d  H o u s in g $ L8.80.220

Sec. 18.80.220. Unlawful employment practices, (a) It is un­
lawful for

(1; an employer co refuse employment to a person, or to bar a person 
from employment, or to discriminate against a person in compensa­
tion or in a term, condition, or privilege of employment because of the 
person's race, religion, color, or national origin, or because of the per­
son's age, physical or mental disability, sex, marital status, changes in 
marital status, pregnancy, or parenthood when the reasonable de­
mands of the position do not require distinction on the basis of age, 
physical or mental disability, sex, marital status, changes in marital 
status, pregnancy, or parenthood;

(2) a labor organization, because of a person’s sex, marital status. 
changes in marital status, pregnancy, parenthood, age, race, religion, 
physical or mental disability, color, or national origin, to exclude or to 
expel a person from its membership, or to discriminate in any way 
against one of its members or an employer or an employee;

(3) an employer or employment agency to print or circulate or cause 
co be printed or circulated a statement, advertisement, or publication, 
or to use a form of application for employment or to make an inquiry 
in connection with prospective employment, that expresses, directly or 
indirectly, a limitation, specification, or discrimination as to sex, 
physical or mental disability, marital status, changes in marital sta­
tus, pregnancy, parenthood, age, race, creed, color, or national origin, 
or an intent to make the limitation, unless based upon a bona fide 
occupational qualification;

(4) an employer, labor organization, or employment agency to dis­
charge, expel, or otherwise discriminate against a person because the 
person has opposed any practices forbidden under AS 18.80.200 — 
18.80.280 or because the person has filed a complaint, testified, or 
assisted in a proceeding under this chapter,

(5) an employer to discriminate in the payment of wages as between 
the sexes, or to employ a female in an occupation in this state at a 
salary or wage rate less than that paid to a male employee for work of 
comparable character or work in the same operation, business, or type 
of work in the same locality; or

(6) a person to print, publish, broadcast, or otherwise circulate a 
statement, inquiry, or advertisement in connection with prospective 
employment that expresses directly a limitation, specification, or dis­
crimination as to sex, physical or mental disability, marital status, 
changes in marital status, pregnancy, parenthood, age, race, religion, 
color, or national origin, unless based upon a bona fide occupational 
qualification.

(b) The state, employers, labor organizations, and employment 
agencies <*hnll maintain records on age, sex, and race that are re­
quired to administer the dvil righta laws and regulations. These 
records are confidential and available only to federal and state person­
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nel legally charged with administering civil nghts laws and regula­

tions. However, statistical information compiled from records on age. 
sex. and race shall be made available to the general public. (§ 6 ch 

117 S L A  1965; a m  § 4 ch 119 SLA 1969; am § 1 ch 237 S L A  1970; a m  

§§ 5. 6 ch 42 S L A  1972; a m  § 1 ch 119 S L A  1974; a m  § 9 ch 104 S L A  
1975; a m  5 9 ch 69 S L A  1987)

Croee references. — For original juris­
diction of the superior court over suits 
arising under tins chapter, see AS 
22.10.050.

Opinions of attorney general — An 
employment decision not to hire one who 
lives with i  person of the oppoeite sex does 
not come within the prohibition against 
employment decisions baaad oo mantaj 
stacua. January 4. 1980 Op. Att'y Gen.

Subsection < a) preserves the 
nonaasociational nghts of those public 
employees whose sincere and conscien­
tious beliefs forbid union membership buc 
who. because they are not members of an 
organised religion, do not come within the 
coverage of A3 23.40.225. January 13. 
1984 Op. Att’y Gen.

A state employee in a collective bar­
gaining unit who does not belong to an 
organised religion is entitled to an accom­
modation of bis religious opposition to the 
payment of union dues. January 13, 1984 
Op. Att'y Gen.

Because user,minanon on the basis of 
citizenship has the effect of discrumnat- 
mg on the bans of national origin, this 
•action and AS 18.80.255 make it clear 
that an employer, including the state or

NOTES TO

Discrim ination need not be purpose­
ful to be unlawful under paragraph 
(aXl) of this tectum. Inffaad. unlawful 
discrimination may r—uit aa an 'acciden­
ts 1 byproduct of a traditional way of 
th in k in g  about females.' Alaska USA 
Fed. Credit Union v. Fridrikjeon, 642 
PJ2d 804 (Alaska 1982).

C overage of nnd-dlrcrnnination law  
is not Umitmi to inhabitants. Adame v. 
Pipe liner* Union 798, 699 P2d 343 
r Alaska 1986).

C onsideration o f federal decision*. 
— In the past, whan considering the pa­
rameters of the Alaska anti-diacriraina- 
lion statute, the supreme court has exam­
ined the relevant federal Title VTI deci­
sions for guidance. Alaska State Comm'n

any of it* political subdivisions, may not 
discriminate igainst s potential or exist­
ing employee because that person is not s 
citizen of the United Statae. Apnl 14. 
1975 Op. Att'y Gen.

All questions on employment ipplics- 
tions which inquire as to alienage or 
United States citizenship must be affir­
matively stricken as legally impermissi­
ble questions: furthermore, should this in­
formation become available through a 
source other than by applicadon. no use 
may be made of il April 14. 1975 Op. 
Att'y Gen.

It is the opinion of the attorney general 
that State Deferred Compensation Plan 
options calculated by gender-baaed actu­
arial tables unlawfully discriminate 
against women employees. June 2. 1980 
Op. Att'y Gen.

Subeecdon lb) should be interpreted to 
require the commission to keep confiden­
tial information from a survwy for records 
maintained to administer civil rights laws 
and regulations until it is presented at 
public hearing unless the information is 
releeaed in a format which does not iden­
tify individual responding employers or 
unions. May 14. 1979 Op. Att'y Gen.

DECISIONS

for H u m ti nights v. Yellow Cab, 611 P_2d 
487 'Alaska 1980).

Federal credit union la "a—ployer". 
— A federal credit union with member­
ship open to military and civilian person­
nel at Elmandorf, Adak and She my a mili­
tary has—, member* of the Air National 
Guard, senior members of the Civil .Air 
Patrol, shareholders in 10 native regional 
corporations, and employee* of certain 
contractor* of Alyeaka Pipeline Service 
Company was bald to be an "employer" 
within the meaning of AS 18.80.300(4) 
and not entitled to an exclusion as a "fra­
ternal organization." Alaska USA Fed. 
Credit Union v. Fridriksaoo, 642 P.2d 804 
I Alaska 1982).

Section applicable to unions. — This 
section, like 42 US.C. I 2000e et seq.,
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M E M O R A N D U M  D E C I S I O N  A N D  O R D E R  

T h e  a p p e l l a n t s , M a r k  T u m e o  a n d  K a t e  W a t t u m ,  c h a l l e n g e  t h e  

d e c i s i o n  o f  U n i v e r s i t y  o f  A l a s k a  P r e s i d e n t  J e r o m e  5. K c m i s a r  

d i s m i s s i n g  t h e i r  g r i e v a n c e s .  T u m e o  a n d  W a t t u m  h a d  g r i e v e d  t h e

U n i v e r s i t y ' s  d e n i a l  o f  t h e i r  r e c u e s t s  t o  e n r o l l  t h e i r s a m e - s e x

d o m e s t i c  p a r t n e r s  in t h e  U n i v e r s i t y ' s  h e a l t h  c a r e  p r o g r a m .  T u m e o  

a n d  W a t t u m  m a i n t a i n  t h a t  t h e  U n i v e r s i t y ' s  r e f u s a l  to i n c l u d e  t h e i r  

d o m e s t i c  p a r t n e r s  w h e n  t h e  U n i v e r s i t y  i n c l u d e s  h u s b a n d s  a n d  w i v e s  

v i o l a t e s  3 o a r d  of R e g e n t s  p o l i c i e s  b e c a u s e  (l) t h e  h e a l t h  p l a n  

d i s c r i m i n a t e s  a g a i n s t  e m p l o y e e s  o n  t h e  b a s i s  o f  m a r i t a l  s t a t u s ,  

(2) t n e  h e a l t h  p l a n  d i s c r i m i n a t e s  a g a i n s t  e m p l o y e e s  o n  t h e  b a s i s  

o f  se x ,  a n d  (3) t h e  h e a l t h  p l a n  is n o t  m e r i t - b a s e d  a n d  is a r b i t r a r y  

a n d  c a p r i c i o u s .

I. F A C T S

T u m e o  a n d  W a t t u m  a r e  b o t h  U n i v e r s i t y  o f  A l a s k a  e m p l o y e e s .  

T u m e o  is A s s o c i a t e  P r o f e s s o r  o f  E n g i n e e r i n g  a t  t h e  U n i v e r s i t y  o f  

A l a s k a  F a i r b a n k s .  W a t t u m  is P u b l i c a t i o n s  A s s i s t a n t ,  S t a t e w i d e  

P u b l i c  A f f a i r s  in F a i r b a n k s .  R. 23.



B o t h  T u m e o  a n d  W a t t u m  h a v e  a p p l i e d  f o r  h e a l t h  i n s u r a n c e  

c o v e r a g e  f o r  t h e i r  s a m e - s e x  d o m e s t i c  p a r t n e r s .  R. 1, 2.

T u m e o 1s p a r t n e r  is B r u c e  A n d e r s  ( " A n d e r s " ) .  R. 2. T u m e o  a n d  

A n d e r s  h a v e  j o i n t l y  e x e c u t e d  a n  " A f f i d a v i t - o f  S p o u s a l  Z c r u i v a l e n c v " . 

R. 2. T h e  a f f i d a v i t  s e t s  o u t  in d e t a i l  t h e  n a t u r e  o f  t h e  

T u m e o / A n d e r s  r e l a t i o n s h i p ,  e s s e n t i a l l y  a s s e r t i n g  t h a t  T u m e o  a n d  

A n d e r s  a r e  s a m e - s e x  d o m e s t i c  p a r t n e r s  w h o  a r e  " j o i n t l y  r e s p o n s i b l e  

f o r  e a c h  o t h e r ' s  c o m m o n  w e l f a r e  a n d  f i n a n c i a l  o b l i g a t i o n s . "  R. 2. 

It i n d i c a t e s  t h a t  T u m e o  a n d  A n d e r s  p r o v i d e d  t h e  U n i v e r s i t y ' s  

B e n e f i t s  O f f i c e  w i t h  t h e  a f f i d a v i t  " f o r  t h e  s o l e  p u r r o s e  of 

d e m o n s t r a t i n g  (t h e i r j  e l i g i b i l i t y  f o r  s p o u s a l  b e n e f i t s . "  R. 2.

W a t t u m 's p a r t n e r  is B e v e r l y  M c C l e n d o n  ( " M c C l e n d o n " ) .  R. 1, 

7. W h e n  W a t t u m  g r i e v e d  t h e  U n i v e r s i t y ' s  S e p t e m b e r  17, 199 3,

d e c i s i o n  d e n y i n g  b e n e f i t s  t o  M c C l e n d o n ,  s h e  o f f e r e d  "to p r o v i d e  

a l t e r n a t i v e  d o c u m e n t a t i o n  o f  t h e  c o m m i t t e d  n a t u r e  o f  m y  

r e l a t i o n s h i p  [ w i t h  M c C l e n d o n ] . "  R. 20. T h e r e  is n o  e v i d e n c e  in 

t h e  r e c o r d  t h a t  t h e  U n i v e r s i t y  r e s p o n d e d  t o  t h i s  o f f e r .  H o w e v e r ,  

t h e  r e c o r d  is s i m i l a r l y  d e v o i d  of e v i d e n c e  t h a t  t h e  U n i v e r s i t y  

c h a l l e n g e d  t h e  c o m m i t t e d  n a t u r e  o f  W a t t u m ' s  r e l a t i o n s h i p  w i t h  

M c C l e n d o n .

T h e  U n i v e r s i t y  p r o v i d e s  e m p l o y e r - f u n d e d  h e a l t h  c o v e r a g e  f o r  

i t s  e m p l o y e e s  a n d  f o r  t h e  e m p l o y e e s '  " d e p e n d e n t s . "  R. 7 2 - 7 3 .  T h e  

U n i v e r s i t y  d e f i n e s  " d e p e n d e n t " ,  in par t ,  a s  " y o u r  s p o u s e  ( h u s b a n d  

o r  w i f e ) . "  R. 71. T u m e o  a n d  W a t t u m  c l a i m  t h a t  t h e  U n i v e r s i t y  is 

s u b s i d i s i n g  a t  l e a s t  p a r t  o f  t h e  c o s t  o f  h e a l t h  c a r e  c o v e r a g e  of

T u m e o  v. U o f A
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a n  e m p l o y e e ' s  s p o u s e . 1 T h e  U n i v e r s i t y  h a s  n o t  d i s p u t e d  t h i s  c l aim, 

b u t  i n s t e a d  it a r g u e s  t h a t  s u c h  a s u b s i d y  is n e t  u n l a w f u l .

II. A D M I N I S T R A T I V E  P R O C E E D I N G S

T h e  U n i v e r s i t y  d e n i e d  b o t h  T u m e o 's a n d  W a t t u m ' s  a p p l i c a t i o n s  

f o r  h e a l t h  c a r e  c o v e r a g e  f o r  t h e i r  p a r t n e r s ,  s t a t i n g  t h a t  " t h e  

h e a l t h  c a r e  p l a n  d o e s  n o r  a l l o w  f o r  c o v e r a g e  of a d o m e s t i c  

p a r t n e r . "  R. 5. T u m e o  a n d  W a t t u m  g r i e v e d  t h e  U n i v e r s i t v ' s  

d e c i s i o n s  n o t  to p r o v i d e  h e a l t h  c a r e  b e n e f i t s  to t h e i r  p a r t n e r s .  

R. 6 , 7 .

T u m e o  a n d  W a t t u m  a r g u e d  in t h e i r  g r i e v a n c e  t h a t  b e c a u s e  t h e  

U n i v e r s i t y  p r o v i d e s  h e a l t h  c a r e  b e n e f i t s  to e m p l o y e e s 1 s p o u s e s  a n d  

n o t  t o  e m p l o y e e s '  d o m e s t i c  p a r t n e r s ,  t h e  U n i v e r s i t y  is 

d i s c r i m i n a t i n g  o n  t h e  b a s i s  of m a r i t a l  s t a t u s ,  in v i o l a t i o n  cf 

s t a t e  l a w  a n d  U n i v e r s i t y  r e g u l a t i o n s  A d d i t i o n a l l y ,  t h e y  a r g u e d  

t h a t  t h e  U n i v e r s i t y  p r o v i d e s  h e a l t h  c a r e  c o v e r a g e  t o  an e m c l c v e e ' s  

p a r t n e r  o n l y  if t h e  p a r t n e r  a n d  t h e  e m p l o y e e  a r e  of d i f f e r e n t  

s e x e s ,  in v i o l a t i o n  o f  s t a t e  l a w  a n d  U n i v e r s i t y  r e g u l a t i o n s  

f o r b i d d i n g  d i s c r i m i n a t i o n  on t h e  b a s i s  o f  s e x .  In u p h o l d i n g  its 

d e c i s i o n  t o  d e n y  h e a l t h  c a r e  c o v e r a g e  to A n d e r s  a n d  M c C l e n d o n ,  t h e  

U n i v e r s i t y  s t a t e d  t h a t  it "is u n d e r  n o  o b l i g a t i o n  t o  p r o v i d e  h e a l t h  

i n s u r a n c e  c o v e r a g e  f o r  s a m e  s e x  p a r t n e r s . "  R . 3.

T h e  U n i v e r s i t y ' s  G r i e v a n c e  C o u n c i l  s t a t e d  t h a t  t h e r e  w a s  " n o t

^ A p p a r e n t l y ,  t h e  v a l u e  of t h i s  s u b s i d y  is a t  l e a s t  $1 5 0  p e r  

m o n t h .  R. 31.
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a r e a s o n a b l e  l i k e l i h o o d  t h a t  t h e  m a t t e r  c o m p l a i n e d  of v a s  

v i o l a t i o n ,  m i s i n t e r p r e t a t i o n ,  o r  i m p r o p e r  a p p l i c a t i o n  of a p o i  

o f  t h e  B o a r d  c f  R e g e n t s ,  o r  a u n i v e r s i t y  r e g u l a t i o n  or an a b u s e  

d i s c r e t i o n  a r i s i n g  f r o m  t h e  a d m i n i s t r a t i o n  of s u c h  p o l i c v  

r e g u l a t i o n  as a p p l i e d  t o  t h e  g r i e v a n t s . "  R. 10. It e x p l a i n e d ,  

p a r t :

[ T i n e  C o u n c i l  c o n c l u d e d  t h a c  s i n c e  [the U n i v e r s i t y ]  
d e n i e d  in e q u a l  m e a s u r e ,  h e a l t h  c a r e  b e n e f i t s  s o u g h t  by 
b o t h  a m a l e  a n d  a f e m a l e  o n  b e h a l f  c f  t h e i r  s a m e  s e x  
p a r t n e r s ,  a m a l e  a n d  a f e m a l e ,  t h a t  t h e  d e n i a l  of 

b e n e f i t s  w e r e  f s i c  1 m a d e  w i t h o u t  r e g a r d  to t h e  s e x  cf t h e  
a p p l i c a n t s  o r  t h e  p u t a t i v e  d e p e n d e n t s  f o r  w h o m  b e n e f i t s  
w e r e  s o u g h t ,  a n d  t h u s  d i d  n e t  d i s c r i m i n a t e  b a s e d  u p o n  sex 
a n d  t h u s  a r e  n o t  i n  v i o l a t i o n  of r e g e n t ' s  p o l i c i e s  w h i c h  
p r o h i b i t  d i s c r i m i n a t i o n  b a s e d  u p o n  sex.

R. 12. A s  t o  t h e  p l a i n t i f f s '  m a r i t a l  s t a t u s  a r g u m e n t ,  t h e  Cour.c

s t a t e d ,  in p a r t :

T h e  C o u n c i l  c o n c l u d e d  t h a t  c n l y  if A l a s k a  s t a t e  law 
( w h i c h  m u s t  b e  f o l l o w e d  u n d e r  t h e  R e g e n t ' s  p o l i c y  i n v o k e d  
b y  t h e  g r i e v a n t s )  p r o v i d e d  f o r  s a m e - s e x  m a r r i a g e s  c o u l d  
t h e r e  b e  a r e a s o n a b l e  l i k e l i h o o d  t h e  r e s p o n d e n t  v i o l a t e d ,  
m i s i n t e r p r e t e d ,  o r  i m p r o p e r l y  a p p l i e d  B o a r d  of R e g e n t s  
p o l i c y  i n  t h i s  r e g a r d .  . . . T h e  C o u n c i l  c o n c l u d e d  t h a t
s a m e - s e x  m a r r i a g e  is n o t  r e c o g n i s e d  b y  A l a s k a  l a w  and 
h e n c e  t h e  m a r i t a l  c o n d i t i o n  o f  b e i n g  m a r r i e d  is n o t  
f u l f i l l e d  b y  t h e  g r i e v a n t s  a n d  h e n c e  t h e r e  w a s  n o t  a 

r e a s o n a b l e  l i k e l i h o o d  t h a t  r e s p o n d e n t  v i o l a t e d ,  
m i s i n t e r p r e t e d ,  o r  i m p r o p e r l y  a p p l i e d  B o a r d  of R e g e n t s  
p o l i c y  w i t h  r e g a r d  t o  t h e  m a r i t a l  s t a t u s  o f  the 
g r i e v a n t s .  O n l y  if g r i e v a n t s ,  n o t  b e i n g  in t h e  m a r i t a l  

s t a t u s  o f  m a r r i a g e  u n d e r  s t a t e  law, h a d  b e e n  d e n i e d  
b e n e f i t s  o n l y  a v a i l a b l e  t o  t h o s e  f a l l i n g  u n d e r  t h e  

m a r i t a l  s t a t e s  [s i c . s t a t u s ? ]  o f  b e i n g  s i n g l e  (or 
u n m a r r i e d ) ,  c o u l d  t h e  g r i e v a n t s ,  u n m a r r i e d  u n d e r  s t a t e  
law, be c o n s i d e r e d  to h a v e  b e e n  d i s c r i m i n a t e d  a g a i n s t  
b e c a u s e  o f  t h e i r  m a r i t a l  c o n d i t i o n .

R. 1 3 - 1 4 .  It w a s  t h e  r e c o m m e n d a t i o n  o f  t h e  G r i e v a n c e  C o u n c i l  t h a

t h e  P r e s i d e n t  d i s m i s s  t h e  g r i e v a n c e s .  R. 11.
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T h e  U n i v e r s i t y ' s  P r e s i d e n t ,  J e r o m e  X c m i s a r ,  a c c e p t e d  the 

r e c o m m e n d a t i o n  of t h e  G r i e v a n c e  C o u n c i l  a n a  d i s m i s s e d  T u m e o  a n d  

W a t t u m ' s  g r i e v a n c e s .  P.. 32. In so d o i n g ,  t h e  P r e s i d e n t  s t a t e d  

t h a t  h e  d i d  n o t  " f u l l y  a g r e e [] w i t h  t h e  -stated r a t i o n a l e  o f f e r e d  

b y  t h e  G r i e v a n c e  C o u n c i l  in s u p p o r t  of i t s  r e c o m m e n d a t i o n  t h a t  t h e  

g r i e v a n c e s  be d i s m i s s e d . "  P. 32. H o w e v e r ,  h e  i n d i c a t e d  t h a t  he 

d i d  " a g r e e  w i t h  t h e  C o u n c i l ' s  c o n c l u s i o n  t h a t  t h e r e  is n o t  a 

r e a s o n a b l e  l i k e l i h o o d  t h a t  t h e  m a t t e r s  c o m p l a i n e d  o f  in t h e  

g r i e v a n c e s  c o n s t i t u t e  a v i o l a t i o n ,  m i s i n t e r p r e t a t i o n , o r  i m p r o p e r  

a p p l i c a t i o n  o f  a P o l i c y  cf t h e  B o a r d  c f  P e g e n t s  . . . ." P. 22.

T h i s  a p p e a l  f o l l o w e d .

I l l . D I S C U S S I O N  

A. S t a n d a r d  of R e v i e w

T h e  a p p r o p r i a t e  s t a n d a r d  of r e v i e w  f o r  t h i s  a p p e a l  is t h e  

" s u b s t i t u t i o n  of j u d g m e n t "  o r  " i n d e p e n d e n t  j u d g m e n t "  s t a n d a r d .  

B e c a u s e  t h i s  a p p e a l  i n v o l v e s  q u e s t i o n s  of c o n t r a c t  law, 

c o n s t i t u t i o n a l  law, a n d  s t a t u t o r y  i n t e r p r e t a t i o n ,  t h e  c o u r t  n e e d  

n o t  g i v e  a n y  w e i g h t  to t h e  U n i v e r s i t y ' s  c o n c l u s i o n s  w i t h  r e g a r d  to 

t h e  a p p e l l a n t s '  c l a i m s  b u t  m u s t  i n s t e a d  a p p l y  i t s  o w n  i n d e p e n d e n t  

j u d g m e n t  in a s s e s s i n g  t h e  c l a i m s .  E . g . , Z u e l s d o r f  V. U n i v e r s i t y  

o f  A l a s k a , 794 P . 2d 932, 934 ( A l a s k a  1 9 9 0 ) ;  E a r t h  R e s o u r c e s  C o . 

o f  A l a s k a  v. S t a t e  D e p a r t m e n t  of R e v e n u e , 6 6 5  P . 2d 960, 9 6 5  ( A l a s k a  

1983) .

T h e  c o u r t  is r e s t r i c t e d  t o  r e v i e w i n g  t h e  U n i v e r s i t y ' s
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i n t e r p r e t a t i o n  of law; t h e  c o u r t  m a y  n o t  r e v i e w  t h e  w i s d o m  o f  t u e  

U n i v e r s i t y ' s  a c t i o n .  G r o h  v. E c a n . 525 ? . 2 a  363, 3 6 6 - 5 7  ( A l a s k a  

1 9 7 4 ) .  T h a t  is, t h e  c o u r t  h a s  t h e  a u t h o r i t y  to r e v i e w  t h e  

l a w f u l n e s s  of t h e  U n i v e r s i t y ' s  a c t i o n  butr m a y  n o r  " s u b s t i t u t e  its 

j u d g m e n t  as t o  t h e  s a g a c i t y  o f  a r e g u l a t i o n . "  C-ron. 525 P. 2 d  a t  

3 6 6.

5. E x i s t e n c e  of a " G r i e v a n c e "

T h e  U n i v e r s i t y  a r g u e s  t h a t  t h e  " a p p e l l a n t s '  c o m p l a i n t  d i d  n e t

c o n s t i t u t e  a ' g r i e v a n c e '  w i t h i n  the m e a n i n g  o f  t h e  U n i v e r s i t y ' s

g r i e v a n c e  p o l i c y . "  A p p e l l e e  3r. a t  9. T h e  c o u r t  d i s a g r e e s .

B o a r d  c f  P e c e n t s  f " 3 C R " j  P o l i c y  0 4 . 0 3 . 0 3  (II) (A) d e f i n e s

" g r i e v a n c e "  as:

a n  a l l e g a t i o n  o r  c o m p l a i n t  b y  an e m p l o y e e  o r  a g r o u p  o f  
e m p l o y e e s  of t h e  U n i v e r s i t y  t h a t  t h e r e  h a s  b e e n  a 

v i o l a t i o n ,  m i s i n t e r p r e t a t i o n  o r  i m p r o p e r  a p p l i c a t i o n  c f  
a p o l i c y  c f  t h e  B o a r d  cf R e g e n t s  o r  a U n i v e r s i t y  

r e g u l a t i o n ,  o r  a b u s e  cf d i s c r e t i o n  a r i s i n g  f r o m  t h e  

a d m i n i s t r a t i o n  of s u c h  a p o l i c y  o r  r e g u l a t i o n  w h i c h  
a d v e r s e l y  a f f e c t s  t h e  e m p l o y e e  o r  g r o u p  of e m p l o y e e s .

R. 33. A c c o r d i n g  t o  t h e  U n i v e r s i t y ,  in o r d e r  f o r  t h e  a p p e l l a n t s '

c o m p l a i n t  t o  c o n s t i t u t e  a " g r i e v a n c e " ,  t h e r e  m u s t  b e  "a l i k e l i h o o d "

t h a t  t h e  U n i v e r s i t y  v i o l a t e d ,  m i s i n t e r p r e t e d ,  o r  i m p r o p e r l y  a p p l i e d

a B O R  p o l i c y  o r  a U n i v e r s i t y  r e g u l a t i o n .  A p p e l l e e  3r. a t  9.

O b v i o u s l y ,  t h e  U n i v e r s i t y ' s  o w n  d e f i n i t i o n  o f  " g r i e v a n c e "  d o e s  

n o t  i n c l u d e  a " l i k e l i h o o d "  r e q u i r e m e n t .  R a t h e r ,  t h e  d e f i n i t i o n  

i n d i c a t e s  t h a t  a g r i e v a n c e  e x i s t s  w h e n  a n  e m p l o y e e  m e r e l y  a l l e g e s  

o r  c o m p l a i n s  t h a t  t h e r e  h a s  j.°en a v i o l a t i o n  o f  a l a w  o r  a

T u m e o  v. U o f A
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U n i v e r s i t y  r e g u l a t i o n . 2

In t h i s  case, T u m e o  a n d  W a t t u m  a l l e g e  t h a t  t h e  U n i v e r s i t y  

v i o l a t e d :  (l) a r t i c l e  I, s e c t i o n s  1, 2, a n d  7 o f  t h e  A l a s k a

C o n s t i t u t i o n ;  (2) a r t i c l e  XII, s e c t i o n  6 o f  t h e  A l a s k a  

c o n s t i t u t i o n ;  (2) AS 1 3 . 3 0 . 2 2 0 ;  (4) B O R  P o l i c y  0 1 . 0 1 . 0 4 ;  arid (5)

B O R  P o l i c y  0 4 . 0 3 . 0 1 ,  3 e c a u s e  t h i s  a m o u n t s  to an a l l e g a t i o n  t h a t  

" t h e r e  h a s  b e e n  a v i o l a t i o n ,  m i s i n t e r p r e t a t i o n  o r  i m p r o p e r  

a p p l i c a t i o n  of a p o l i c y  o f  t h e  3 o a r d  o f  R e g e n t s  o r  a U n i v e r s i t y  

r e g u l a t i o n ,  or a b u s e  of d i s c r e t i o n  a r i s i n g  f r o m  t h e  a d m i n i s t r a t i o n  

o f  s u c h  a p o l i c y  o r  r e g u l a t i o n " ,  t h e i r  c o m p l a i n t  is a " g r i e v a n c e "  

w i t h i n  t h e  m e a n i n g  o f  B C R  P o l i c y  0 4 . 0 3 . 0 3 .

T h e  U n i v e r s i t y  a p p e a r s  to h a v e  c o n f u s e d  t h e  d e f i n i t i o n  of 

" g r i e v a n c e "  w i t h  t h e  a c t u a l  b a s i s  on w h i c h  t h e  G r i e v a n c e  C o u n c i l  

r e c o m m e n d e d  d i s m i s s a l ,  v i z . .  t h a t  " t h e r e  [was] n o t  a r e a s o n a b l e  

l i k e l i h o o d  t h a t  t h e  m a t t e r  c o m p l a i n e d  o f  w a s  v i o l a t i o n ,  

m i s i n t e r p r e t a t i o n ,  o r  i m p r o p e r  a p p l i c a t i o n  o f  a p o l i c y  o f  t h e  B o a r d  

o f  R e g e n t s ,  or a u n i v e r s i t y  r e g u l a t i o n  o r  a n  a b u s e  o f  d i s c r e t i o n  

a r i s i n g  f r o m  t h e  a d m i n i s t r a t i o n  of s u c h  p o l i c y  o r  r e g u l a t i o n  as 

a p p l i e d  t o  t h e  g r i e v a n t s . "  R. 10. T h i s  is n o t  a d e t e r m i n a t i o n  

t h a t  t h e  p u r p o r t e d  g r i e v a n c e  w a s  n o t  a " g r i e v a n c e " ;  it is a 

d e t e r m i n a t i o n  m a d e  b e f o r e  h .ari.ng of n o  r e a s o n a b l e  g r o u n d  of

2
If t h e  c o u r t  w e r e  t o  a c c e p t  t h e  U n i v e r s i t y ' s  " l i k e l i h o o d "  

r e q u i r e m e n t ,  an e m p l o y e e  w o u l d  h a v e  to p r o v e  h e  o r  s h e  w a s  " l i k e l y "  
t o  s u c c e e d  o n  a p p e a l  in o r d e r  t o  g a i n  a c c e s s  t o  t h e  a p p e l l a t e  

p r o c e s s .  If t h e  e m p l o y e e  c o u l d  n o t  s h o w  t h a t  h i s  o r  h e r  c o m p l a i n t  
o r  a l l e g a t i o n  w a s  " l i k e l y "  t o  s u c c e e d  o n  a p p e a l ,  t h e  c o m p l a i n t  
w o u l d  c e a s e  to b e  a " g r i e v a n c e " .
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s u c c e s s .  B O R  P o l i c y  0 4 . 0 3 . 0 8 ( I V)(C) p r o v i d e s ,  in p e r t i n e n t  p a r e

T h e  c h a i r  of t h e  g r i e v a n c e  c o u n c i l  s h a l l  p r o m p t l y  p r o v i d e  

a c o p y  of t h e  r e q u e s t  f o r  h e a r i n g  a n d  o i l  o t h e r  
d o c u m e n t a t i o n  s u b m i t t e d  w i t h  t h e  r e q u e s t  to t h e  
r e s p o n d e n t .  C o p i e s  s h a l l  a l s o  b e  p r o v i d e d  to t h e  
u n i v e r s i t y  g e n e r a l  c o u n s e l ,  t h e '  c a m p u s  p e r s o n n e l  

d i r e c t o r ,  a n d  t h e  s y s t e m  h u m a n  r e s o u r c e  e x e c u t i v e  
d i r e c t o r .  W i t h i n  t e n  (10) w o r k i n g  d a y s  o f  r e c e i v i n g  t h e  
r e q u e s t  f o r  a h e a r i n g ,  t h e  g r i e v a n c e  c o u n c i l  s h a l l  m e e t  

t o  d e t e r m i n e  w h e t h e r  t h e r e  is a r e a s o n a b l e  l i k e l i h o o d  

t h a t  t h e  m a t t e r  c o m p l a i n e d  of w a s  a v i o l a t i o n ,  
m i s i n t e r p r e t a t i o n ,  o r  i m p r o p e r  a p p l i c a t i o n  c f  a p o l i c y  
c f  t h e  B o a r d  o f  R e g e n t s ,  o r  a u n i v e r s i t y  r e g u l a t i o n ,  o r  
a b u s e  of d i s c r e t i o n  a r i s i n g  f r o m  t h e  a d m i n i s t r a t i o n  of 
s u c h  p o l i c y  o r  r e g u l a t i o n  a s  a p p l i e d  to t h e  g r i e v a n t .
A  m a j o r i t y  of t h e  g r i e v a n c e  c o u n c i l  m e m b e r s h i p  s h a l l  
c o n s t i t u t e  a q u o r u m .

T h e  g r i e v a n c e  c o u n c i l ' s  d e t e r m i n a t i o n  s h a l l  b e  b a s e d  on 
a r e v i e w  o f  t h e  w r i t t e n  r e q u e s t  f o r  a h e a r i n g ,  a l l  o t h e r  
d o c u m e n t a t i o n  s u b m i t t e d ,  a n d  t h e  w r i t t e n  r e s p o n s e s  o f  t h e  
r e s p o n d e n t  a n d / o r  t h e  r e s p o n d e n t ' s  s u p e r v i s o r .  T h e  
c o u n c i l  m a y  a l s o  d i r e c t  q u e s t i o n s  t o  t h e  g r i e v a n t ,  if 

n e c e s s a r y .

W i t h i n  f i v e  (5) w o r k i n g  d a y s  o f  t h e  g r i e v a n c e  c o u n c i l ' s  

d e t e r m i n a t i o n ,  t h e  g r i e v a n c e  c o u n c i l  c h a i r  s h a l l  p r o v i d e  
a w r i t t e n  e x p l a n a t i o n  of t h e  d e t e r m i n a t i o n  to t h e  
g r i e v a n t ,  r e s p o n d e n t ,  a n d  c h a n c e l l o r .  If t h e
d e t e r m i n a t i o n  is m a d e  t h a t  t h e r e  is no r e a s o n a b l e  
l i k e l i h o o d  t h a t  t h e r e  h a s  b e e n  a v i o l a t i o n ,  
m i s i n t e r p r e t a t i o n ,  i m p r o p e r  a p p l i c a t i o n ,  o r  a b u s e  of 
d i s c r e t i o n  a r i s i n g  f r o m  t h e  a d m i n i s t r a t i o n  o f  a B o a r d  of 
R e g e n t s  p o l i c y  o r  u n i v e r s i t y  r e g u l a t i o n  as a p p l i e d  to t h e  
g r i e v a n t ,  t h e  g r i e v a n c e  c o u n c i l  s h a l l  r e c o m m e n d  t h a t  t h e  

c h a n c e l l o r  d i s m i s s  t h e  m a t t e r .  If t h e  c h a n c e l l o r  a c c e p t s  

t h e  r e c o m m e n d a t i o n  t o  d i s m i s s  t h e  m a t t e r ,  n o t i f i c a t i o n  
o f  t h e  d i s m i s s a l  s h a l l  b e  t r a n s m i t t e d  b y  t h e  c h a n c e l l o r  
t o  t h e  g r i e v a n t  w i t h i n  f i v e  (5) w o r k i n g  d a y s .

R. 3 7 - 3 8 .  T h u s ,  t h e  d e c i s i o n  t h a t  t h e r e  is n o  r e a s o n a b l e

l i k e l i h o o d  o f  a v i o l a t i o n ,  m i s i n t e r p r e t a t i o n  o r  m i s a p p l i c a t i o n  is

a d e c i s i o n  o n  t h e  m e r i t s .  I t  is n o t  a d e c i s i o n  t h a t  t h e  p a r t i e s '

c o m p l a i n t  w a s  n o t  a " g r i e v a n c e . "
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C . M a r i t a l  S t a t u s  D i s c r i m i n a t i o n

A l a s k a  S t a t u t e  I S . 3 0 . 2 2 0  (a) (l) m a k e s  it u n l a w f u l  f o r  an 

e m p l o y e r :

t o  d i s c r i m i n a t e  a g a i n s t  a p e r s o n  irf c o m p e n s a t i o n  o r  in 
a t e r m ,  c o n d i t i o n ,  o r  p r i v i l e g e  of e m p l o y m e n t  b e c a u s e  of 
t h e  p e r s o n ' s  . . . m a r i t a l  s t a t u s  . . . .

S i m i l a r l y ,  u n d e r  B O R  P o l i c y  0 4 . 0 3 . 0 1 ( 3 ) ( 1 ) ( a ) :

T h e  U n i v e r s i t y  o f  A l a s k a  d o e s  n o t  e n g a g e  in i m p e r m i s s i b l e  
d i s c r i m i n a t i o n .  In a c c o r d a n c e  w i t h  f e d e r a l  a n d  s t a t e  
law, t h e  U n i v e r s i t y  o f  A l a s k a  m a k e s  i t s  p r o g r a m s  a n d  

a c t i v i t i e s  a v a i l a b l e  w i t h o u t  d i s c r i m i n a t i o n  o n  t h e  b a s i s  
c f  . . . m a r i t a l  s t a t u s  . . . .

If t h e  U n i v e r s i t y  is d i s c r i m i n a t i n g  a g a i n s t  T u m e o  a n d  W a t t u m  b a s e d

or. t h e i r  m a r i t a l  s t a t u s  in v i o l a t i o n  c f  A S  1 3 . 3 0 . 2 2 0  ( a )(1), it is

a l s o  v i o l a t i n g  B O R  P o l i c y  0 4 . 0 2 . 0 1 ( B ) ( 1 ) ( a ) .  If t h e  U n i v e r s i t y ' s

h e a l t h  c a r e  p l a n  d o e s  d i s c r i m i n a t e  c n  t h e  b a s i s  c f  m a r i t a l  s t a t u s

in v i o l a t i o n  of 1 3 . 3 0 . 2 2 0 ( a ) ( 1 ) ,  t h e  P r e s i d e n t ' s  d e c i s i o n  in t h i s

c a s e  m u s t  be r e v e r s e d .

T h e  a p p e l l a n t s  a r g u e  t h a t  t h e  U n i v e r s i t y  e x t e n d s  e l i g i b i l i t y

f o r  h e a l t h  c a r e  c o v e r a g e  to an e m p l o y e e ' s  d o m e s t i c  p a r t n e r  o n l y  if

t h e  p a r t n e r  a n d  t h e  e m p l o y e e  a r e  m a r r i e d .  T h e y  n o t e  t h a t  e m p l o y e r -

p r o v i d e d  b e n e f i t s  a r e  c o n s i d e r e d  " c o m p e n s a t i o n "  t o  a n  e m p l o y e e .

S e e  N e w p o r t  N e w s  S h i p b u i l d i n g  a n d  D r y  D o c k  Co. v. Z Z O C , 4 6 2  U.S.

669, 532, 77 L . E d . 2 d  89, 1 0 1  (1933) ( h e a l t h  i n s u r a n c e  b e n e f i t s  a r e

" c o m p e n s a t i o n ,  t e r m s ,  c o n d i t i o n s ,  o r  p r i v i l e g e s  o f  e m p l o y m e n t "  f o r

p u r p o s e s  o f  T i t l e  V I I ) 3 ; R a a l a n d  v. M o r r i s o n - K n u a s e n  C o . . 7 2 4  P . 2d

3T h e  A l a s k a  H u m a n  R i g h t s  A c t  (AS 1 3 . 3 0 . 2 2 0 )  o f f e r s  b r o a d e r  

p r o t e c t i o n  t o  e m p l o y e e s  t h a n  d o e s  T i t l e  V I I .  L u e d t k e  v. N a b o r s  
A l a s k a  D r i l l i n g .  I n c . . 763 P . 2 d  1 1 2 3 ,  1 1 3 2  ( A l a s k a  1 9 8 9 ) ;  W o n d z e l l
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5 1 9  ( A l a s k a  1936) ( v e s t e d  f r i n g e  b e n e f i t s  i n c l u d i n g  h e a l t h  

i n s u r a n c e  p l a n s  a r e  " w a g e s "  f o r  p u r p o s e s  of A l a s k a  W o r k e r s '  

C o m p e n s a t i o n  A c t s ) ;  G o r m a n  v. C i t y  of H a i n e s . 675 ? . 2 d  645, 649 n . 5  

( A l a s k a  1984) ( " t h e  c i t y  h a d  t h e  power* t o  i n c l u d e  d i s a b i l i t v  

p e n s i o n  b e n e f i t s  in t h e  c o m p e n s a t i o n  p r o v i d e d  to its e m p l o y e e s " ) . 4

T h e  A l a s k a  S u p r e m e  C o u r t  h a s  d e c i d e d  t w o  c a s e s  r e g a r d  i.nc 

d i s c r i m i n a t i o n  o n  t h e  b a s i s  o f  m a r i t a l  s t a t u s  in v i o l a t i o n  of t h e  

A l a s k a  H u m a n  R i g h t s  Act, F o r e m a n  v. A n c h o r a g e  F c u a l  R i c h e s  

C o m m i s s i o n . 779 P . 2d II ( A l a s k a  1 9 3 9 ) ,  a n d  S w a n n e r  v. A n c h c r a c e  

F c u a l  R i c h t s  C o m m i s s i o n . _ 4 ? . 2 d  274 ( A l a s k a  1 9 9 4 ) .  B o t h  c a s e s  

i n v o l v e  A S  1 3 . 3 0 . 2 4 0 ,  w h i c h  p r o h i b i t s  d i s c r i m i n a t i o n  in h o u s i n g . 5

In F o r e m a n . a n  u n m a r r i e d  w o m a n  a t t e m p t e d  to r e n t  a n  a p a r t m e n t  

f o r  h e r  f a m i l y ,  w h i c h  c o n s i s t e d  c f  h e r  baby, t h e  b a b y ' s  f a t h e r  a n d  

h e r s e l f .  T h e  F o r e m a n s '  r e f u s e d  t o  r e n t  t o  h e r  b e c a u s e  s h e  a n d  t h e  

f a t h e r  w e r e  n o t  m a r r i e d .  T h e y  w o u l d  h a v e  r e n t e d  to h e r  if s h e  h a d  

b e e n  m a r r i e d  o r  if o n l y  t h e  b a b y  a n d  t h e  w o m a n  p l a n n e d  to r e s i d e  

in t h e  a p a r t m e n t .  T h e  F o r e m a n s  m a i n t a i n e d  t h a t  t h e  r e f u s a l  w a s  n e t  

d i s c r i m i n a t i o n  b e c a u s e  t h e  s t a t u t e  d i d  n o t  r e a c h  d i s c r i m i n a t i o n  

a g a i n s t  t w o  c o h a b i t i n g  p e o p l e .  T h e  c o u r t  r u l e d  t h a t  A S  1 3 . 3 0 . 2 4 0  

w a s  i n t e n d e d  to p r o t e c t  u n m a r r i e d  c o u p l e s .  T h e  c o u r t  s t a t e d :

W e  c o n c l u d e  t h a t  s t a t e  a n d  m u n i c i p a l  p r o h i b i t i o n s

v. A l a s k a  W o o d  P r o d u c t s .  I n c . . 6 0 1  P . 2d 534, 5 8 5  ( A l a s k a  1 9 7 9 ) .

4T h e  U n i v e r s i t y  h a s  n o t  c h a l l e n g e d  t h e  a s s e r t i o n  t h a t  s u c h  

b e n e f i t s  a r e  " c o m p e n s a t i o n "  t o  t h e  e m p l o y e e .

5A S  1 8 . 3 0 . 2 2 0 ,  a t  i s s u e  h e r e ,  p r e c l u d e s  d i s c r i m i n a t i o n  in 

e m p l o y m e n t .
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t

a g a i n s t  d i s c r i m i n a t i o n  b a s e d  on m a r i t a l  s t a t u s  p r o t e c r  
t h e  r i g h t s  o f  u n m a r r i e d  c o u p l e s .  T h e  F o r e m a n s  w o u l d  h a v e  

r e n t e d  t h e  a p a r t m e n t  t o  H o h m a n ,  K i e f e r  a n d  t h e  i n f a n t  h a d  

H o h m a n  a n d  K i e f e r  b e e n  m a r r i e d ;  t h e  F o r e m a n s  r e f u s e d  to 
r e n t  t h e  a p a r t m e n t  o n l y  a f t e r  t h e y  l e a r n e d  t h a t  H o h m a n  

a n d  K i e f e r  w e r e  n o t  m a r r i e d .  T h i s  c o n s t i t u t e s  u n l a w f u l  
d i s c r i m i n a t i o n  b a s e d  o n  m a r i t a l  s t a t u s .

F o r e m a n , 7 7 9  ? . 2 d  a t  1203.

In S w a n n e r , a l a n d l o r d  r e f u s e d  to r e n t  to u n m a r r i e d

c o u p l e s  w h o  w e r e  c o h a b i t i n g  o u t s i d e  cf m a r r i a g e .  S w a n n e r  c l a i m e d

h e  d i d  n o t  d i s c r i m i n a t e  b a s e d  o n  m a r i t a l  s t a t u s ,  b u t  r a t h e r  b a s e d

o n  c o n d u c t ,  c o h a b i t i n g .  T h e  c o u r t  r e j e c t e d  t h i s  a r g u m e n t :

S w a n n e r  c a n n o t  r e a s o n a b l y  c l a i m  t h a t  h e  d e e s  n e t  r e n t  o r  
s h o w  p r o p e r t y  to c o h a b i t a t i n c  c o u p l e s  b a s e d  o n  t h e i r  
c o n d u c t  ( l i v i n g  t o g e t h e r  o u t s i d e  of m a r r i a g e )  a n d  n o t  
t h e i r  m a r i t a l  s t a t u s  w h e n  t h e i r  m a r i t a l  s t a t u s  
( u n m a r r i e d )  is w h a t  m a k e s  t h e i r  c o n d u c t  i m m o r a l  in h i s  
o p i n i o n .  T h e  u n d i s p u t e d  f a c t s  d e m o n s t r a t e  t h a t  S w a n n e r  
w o u l d  h a v e  r e n t e d  to t h e  p r o s p e c t i v e  t e n a n t s  if t h e y  w e r e  

m a r r i e d .  S w a n n e r 's a r g u m e n t  t h a t  h e  d i s c r i m i n a t e d  
a g a i n s t  t h e  p r o s p e c t i v e  t e n a n t s  b a s e d  o n  t h e i r  c o n d u c t  

^  a n d  n o t  t h e i r  m a r i t a l  s t a t u s  is w i t h o u t  m e r i t .

374 P . 2 d  a t  273 n.4. S w a n n e r  a l s o  m a i n t a i n e d  t h a t  e n f o r c e m e n t  of

t h e  a n t i d i s c r i m i n a t i o n  s t a t u t e s  v i o l a t e d  h i s  r i g h t  to f r e e  e x e r c i s e

of h i s  r e l i g i o n .  T h e  c o u r t  a l s o  r e j e c t e d  t h i s  a r g u m e n t  as w e l l .

374 P . 2 d  a t  234.

T u m e o  a n d  W a t t u m  c o r r e c t l y  a r g u e  t h a t  S w a n n e r  a n d  F o r e m a n  a r e

c o m p e l l i n g  a u t h o r i t i e s  f o r  t h i s  c a s e .  H e r e ,  t h e  U n i v e r s i t y  w o u l d

p r o v i d e  h e a l t h  c a r e  c o v e r a g e  t o  t h e s e  c o u p l e s  if t h e y  w e r e  m a r r i e d

a n d  is r e f u s i n g  t o  p r o v i d e  h e a l t h  c a r e  c o v e r a g e  o n l y  b e c a u s e  t h e y

a r e  n o t  m a r r i e d .  T h e  U n i v e r s i t y  s t a n d s  in t h e  s h o e s  as t h e

F o r e m a n s  a n d  S w a n n e r .

T h e  U n i v e r s i t y ,  b y  p r o v i d i n g  a d d e d  h e a l t h  c a r e  c o v e r a g e *  f o r
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m a r r i e d  e m p l o y e e s  bur. n o r  f o r  u n m a r r i e d  e m p l o y e e s ,  is c o m p e n s a t i n g  

m a r r i e d  e m p l o y e e s  t o  a g r e a t e r  e x t e n t  c h a n  it c o m p e n s a t e s  u n m a r r i e d  

e m p l o y e e s .  A s  a r e s u l t ,  t h e  d e f i n i t i o n  o f  " d e p e n d e n t "  in t h e  

U n i v e r s i t y ' s  h e a l t h  c a r e  p l a n  p l a i n l y  restilts in d i s c r i m i n a t i o n  o n  

t h e  b a s i s  o f  m a r i t a l  s t a t u s . 6

T h e  U n i v e r s i t y ' s  G r i e v a n c e  C o u n c i l  (and t h e  . v e r s i t v ' s

P r e s i d e n t ,  t o  t h e  e x t e n t  t h a t  h e  r e l i e d  o n  t h e  G r i e v a n c e  C o u n c i l ' s

r a t i o n a l e )  m i s a p p l i e d  s t a t e  l a v  in m a k i n g  t h e  d e c i s i o n  in t h i s

c a s e .  T h e  G r i e v a n c e  C o u n c i l  e x p l a i n e d  its h o l d i n g  t h a t  t h e

U n i v e r s i t y ,  h a d  n o t  d i s c r i m i n a t e d  a g a i n s t  t h e  a p p e l l a n t s  o n  t h e

b a s i s  of m a r i t a l  s t a t u s :

[ S l a m e - s e x  m a r r i a g e  is n o t  r e c o g n i z e d  b y  A l a s k a  l a w  a n d  

h e n c e  t h e  m a r i t a l  c o n d i t i o n  of b e i n g  m a r r i e d  is n o t  
f u l f i l l e d  b y  t h e  g r i e v a n t s  a n d  h e n c e  t h e r e  v a s  n e t  a 
r e a s o n a b l e  l i k e l i h o o d  t h a t  r e s p o n d e n t  v i o l a t e d ,  
m i s i n t e r p r e t e d ,  o r  i m p r o p e r l y  a p p l i e d  3 o a r d  of R e g e n t s  

p o l i c y  w i t h  r e g a r d  to t h e  m a r i t a l  s t a t u s  of t h e  
g r i e v a n t s .  O n l y  if g r i e v a n c e , n o t  b e i n g  in t h e  m a r i t a l  
s t a t u s  o f  m a r r i a g e  u n d e r  s t a t e  law, h a d  b e e n  d e n i e d  
b e n e f i t s  o n l y  a v a i l a b l e  to t h o s e  f a l l i n g  u n d e r  t h e  

m a r i t a l  f s t a t u s l  o f  bei.na s i n c l e  Cor u n m a r r i e d l . c o u l d  
t h e  a r i e v a n t s .  u n m a r r i e d  u n d e r  s t a t e  law, be c o n s i d e r e d  

to h a v e  b e e n  d i s c r i m i n a t e d  acrainst b e c a u s e  of t h e i r  
m a r i t a l  c o n d i t i o n .

R. 1 3 - 1 4  ( e m p h a s i s  a d d e d ) . A p p a r e n t l y ,  t h e  G r i e v a n c e  C o u n c i l

t h o u g h t  t h a t  t o  p r o v e  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n ,  a p e r s o n  w a s

r e q u i r e d  t o  s h o w  t h a t  h e  o r  s h e  w a s  denies. . :s a v a i l a r . n i y

t o  e m p l o y e e s  w h o  a r e  o f  t h e  s a m e  m a r i t a l  s t a t u s .  I n s t e a d ,  m a r i t a l

sT h e  U n i v e r s i t y  h a s  n o t  s u g g e s t e d  a n y  " r e a s o n a b l e  d e m a n d s  of 

t h e  p o s i t i o n "  h e l d  b y  e i t h e r  T u m e o  o r  W a t t u m  t h a t  w o u l d  r e q u i r e  
d i s t i n c t i o n  o n  t h e  b a s i s  o f  m a r i t a l  s t a t u s .  S e e  A S
1 8 . 8 0 . 2 2 0 ( a ) ( 1 ) ;  M c L e a n  v. S t a t e . 583 P . 2 d  367, 869 ( A l a s k a  1 9 7 8 ) .
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s t a t u s  d i s c r i m i n a t i o n  m a y  be p r o v e d  b y  a s h e w i n g  t h a t  a p e r s o n  w a s  

d e n i e d  b e n e f i t s  a v a i l a b l e  o n l y  t o  e m p l o y e e s  w h o  a r e  o f  a d i f f e r e n t  

m a r i t a l  s t a t u s .  S e e , e . g . , S w a n n e r , 8 7 4  P . 2d a t  273. T h a t  is, a 

s i n g l e  p e r s o n  m a y  s h o w  t h a t  h e  o r  s h e  is b e i n g  d e n i e d  b e n e f i t s  o n l v  

a v a i l a b l e  to m a r r i e d  p e r s o n s .  S u c h  a s h o w i n g  h a s  b e e n  m a d e  here.

W h e t h e r  T u m e o  a n d  A n d e r s  o r  W a t t u m  a n d  M c C l e n d o n  a r e  a b l e  to 

o b t a i n  a m a r r i a g e  l i c e n c e  in A l a s k a  is i r r e l e v a n t  t o  t h i s  c o u r t ' s  

h o l d i n g .  D i s c r i m i n a t i o n  a g a i n s t  u n m a r r i e d  c o u p l e s ,  e v e n  w h e n  t h e v  

a r e  o f  t h e  s a m e  sex, c o n s t i t u t e s  d i s c r i m i n a t i o n  b a s e d  o n  m a r i t a l  

s t a t u s .  See, e . g . , Z a h c r i a n  v. R u s s e l l  P i t t  P.eal E s t a t e  A g e n c y . 

2 0 1  A . 2d 754, 757 (N.J. 1 9 7 3 ) ;  c i t e d  b y  F o r e m a n . 779 P . 2d a t  1202 

n . 7.

T h e  U n i v e r s i t y  c l a i m s  t h a t  t h e  c o u p l e s  in q u e s t i o n  _r. t h i s

c a s e  a r e  n o t  " s i m i l a r l y  s i t u a t e d "  t o  m a r r i e d  e m p l o y e e s  b e c a u s e

m a r r i e d  e m p l o y e e s  a r e  l e g a l l y  o b l i g a t e d  t o  s u p p o r t  t h e i r  s p o u s e s

w h i l e  u n m a r r i e d  e m p l o y e e s  a r e  n o t  l e g a l l y  r e q u i r e d  t o  s u D D o r r  t h e i r

p a r t n e r s .  S e e  V o v l e s  v. V o v l e s . 644 P . 2d 347, 349 ( A l a s k a  1982)

( t h e r e  is a l e g a l  o b l i g a t i o n  o f  s u p p o r t  e m b o d i e d  i n  a m a r i t a l

r e l a t i o n s h i p ) .  T h e  U n i v e r s i t y  s t a t e s :

I n  t h e  S t a t e  of A l a s k a ,  t h e r e  is a m u t u a l  d u t y  o f  g e n e r a l  

f i n a n c i a l  s u p p o r t  b e t w e e n  m a r r i e d  i n d i v i d u a l s .  T h e r e  is 
n o  s i m i l a r  o b l i g a t i o n  b e t w e e n  u n m a r r i e d  c o u p l e s  or. a n y  
g e n d e r .  T h i s  o b l i g a t i o n  m a y  b e  c o m p e l l e d  b y  t h e  s t a t e  
a n d  e n f o r c e d  in t h e  c o u r t s .  B e c a u s e  o f  t h e  o b l i g a t i o n  
o f  g e n e r a l  f i n a n c i a l  s u p p o r t ,  a p p e l l a n t s '  l e g a l  s t a t u s e s  
a r e  n o t  s i m i l a r  t o  t h o s e  o f  m a r r i e d  U n i v e r s i t y  e m p l o y e e s .  
A c c o r d i n g l y ,  t h e  d i s p a r a t e  t r e a t m e n t  a l l e g e d  b y  

a p p e l l a n t s  in t h e  a p p l i c a t i o n  o f  t h e  U n i v e r s i t y ' s  
d e f i n i t i o n  of " d e p e n d e n t , "  a l t h o u g h  " d i s c r i m i n a t o r y , "  is 
n o t  v i o l a t i v e  o f  A S  1 8 . 8 0 . 2 2 0 .
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A p p e l l e e ' s  Br. a c  20.

T h e  U n i v e r s i t y ' s  a r g u m e n t  a p p a r e n t l y  g o e s  l i k e  t h i s :  (l) it

m a y  l a w f u l l y  d i s c r i m i n a t e  a m o n g  i t s  e m p l o y e e s  b y  o f f e r i n g  h e a l t h  

c a r e  b e n e f i t s  t o  t h o s e  p e r s o n s  f o r  w h o m  i t s  e m p l o y e e s  a r e  oblicrated 

to p r o v i d e  f i n a n c i a l  s u p p o r t .  (2) M a r r i e d  e m p l o y e e s  a r e  l e g a l l y  

o b l i g a t e d  to s u p p o r t  t h e i r  s p o u s e s .  (3) T h e r e f o r e ,  t h e  Q n i v e r s i t v  

m a y  d i s c r i m i n a t e  o n  t h e  b a s i s  o f  m a r i t a l  s t a t u s .

T h e  U n i v e r s i t y ' s  a r g u m e n t  is f l a w e d . 7 T h e  U n i v e r s i t y ' s  

a r g u m e n t  is b a s e d  c n  t h e  s a m e  l o g i c a l  e r r o r  t h a t  p l a g u e d  S w a n n e r : 

t h e  l o g i c  i s  t a u t o l o g i c a l .  T h e  U n i v e r s i t y  s a y s  t h a t  it is n e t  

d i s c r i m i n a t i n g  b a s e d  o n  m a r i t a l  s t a t u s  b u t  r a t h e r  c n  t h e  l e g a l  

o b l i g a t i o n  of m u t u a l  s u p p o r t .  H o w e v e r ,  b y  t h e  u n i v e r s i t y ' s  l o g i c  

t h e  o n l y  w a y  tc h a v e  a l e g a l  o b l i g a t i o n  c f  m u t u a l  s u p p o r t  is 

t h r o u g h  m a r r i a g e .  T h u s ,  t h i s  is a d i s t i n c t i o n  w i t h o u t  m e a n i n g ,  

j u s t  as S w a n n e r ' s  " c o n d u c t "  a r g u m e n t  w a s  a d i s t i n c t i o n  w i t h o u t  

m e a n i n g .

T h e  U n i v e r s i t y  a r g u e s  t h a t  S w a n n e r  a n d  F o r e m a n  a r e  " c l e a r l y  

d i s t i n g u i s h a b l e  f r o m  t h e  i n s t a n t  c a s e "  b e c a u s e  in t h o s e  c a s e s  

" t h e r e  w a s  n o  d i s t i n c t i o n  b e t w e e n  t h e  u n m a r r i e d  a p p l i c a n t s  a n d  

m a r r i e d  r e n t e r s . "  A p p e l l e e  Br. a t  21. T h e  U n i v e r s i t y  c l a i m s  t h a t  

" a l t h o u g h  t h e  A l a s k a  S u p r e m e  C o u r t  d i d  n o t  a r t i c u l a t e  t h i s  fact,

7T h e  l o g i c a l  e x t e n s i o n  of t h e  U n i v e r s i t y ' s  a r g u m e n t  w o -  

p e r m i t  t h e  U n i v e r s i t y  t o  p a y  e x t r a  t o  e m p l o y e e s  f o r  t h e i r  w o r k  

b a s e d  o n  t h e i r  l e g a l  o b l i g a t i o n  t o  s u p p o r t  a s p o u s e .  T h u s ,  a 
s i n g l e  p e r s o n  m i g h t  b e  p a i d  $ 5 0  f o r  a j o b  f o r  w h i c h  a m a r r i e d  
p e r s o n  m i g h t  b e  p a i d  $10 0 .  S u c h  a r e s u l t  w o u l d  p l a i n l y  b e  u n l a w f u l  
d i s c r i m i n a t i o n  b a s e d  o n  m a r i t a l  s t a t u s .
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t h e  a p p l i c a n t s  f o r  r e n t a l  p r o p e r t y  w e r e  ' s i m i l a r l y  s i t u a t e d '  to 

m a r r i e d  r e n t e r s . "  A p p e l l e e  Br. a t  21. It a r g u e s  t h a t  " ( i ] n  o r d e r  

t o  b e  u n l a w f u l ,  d i s c r i m i n a t o r y  t r e a t m e n t  m u s t  be d i r e c t e d  t o w a r d  

i n d i v i d u a l s  w h o  a r e  ' s i m i l a r l y  s i t u a t e d . 1'" A p p e l l a n t  Br. a t  1 5 .

T h e  U n i v e r s i t y  d o e s  n o t  e x p l a i n  w h y  it b e l i e v e s  t h a t  t h e  

h e t e r o s e x u a l  c o u p l e s  in S w a n n e r  a n d  F o r e m a n  w e r e  s i m i l a r l y  s i t u a t e d  

t o  m a r r i e d  r e n t e r s  w h i l e  t h e  h o m o s e x u a l  c o u p l e s  in t h i s  c a s e  a r e  

n o t  s i m i l a r l y  s i t u a t e d  t o  m a r r i e d  e m p l o y e e s .  T w o  p o s s i b i l i t i e s  

c o m e  t o  m i n d .  F i r s t ,  it m a y  be t h a t  t h e  U n i v e r s i t y  b e l i e v e s  t h a t  

t h e  S w a n n e r / F o r e m a n  c o u p l e s  w e r e  " s i m i l a r l y  s i t u a t e d "  t o  m a r r i e d  

c o u p l e s  b e c a u s e  t h e y  w o u l d  h a v e  b e e n  a l l o w e d  to m a r r y  b u t  c h o s e  

n e t  to, u n l i k e  t h e  c o u p l e s  in t h i s  c a s e  w h o  t h e  U n i v e r s i t y  c l a i m s  

a r e  n o t  p e r m i t t e d  t o  m a r r y .  S u c h  a d i s t i n c t i o n  is i r r e l e v a n t . 3

N e x t ,  it m a y  b e  t h a t  t h e  U n i v e r s i t y  b e l i e v e s  t h a t  t h e  

S w a n n e r /F o r e m a n  c o u p l e s  w e r e  " s i m i l a r l y  s i t u a t e d "  to m a r r i e d  

c o u p l e s  b e c a u s e  t h e y  w e r e  f i n a n c i a l l y  i n t e r d e p e n d e n t  w h i l e  t h e  

c o u p l e s  m  t h i s  c a s e  a r e  not. C e r t a i n l y ,  u n m a r r i e d  h e t e r o s e x u a l s  

h a v e  n o  m o r e  c l a i m  t o  f i n a n c i a l  i n t e r d e p e n d e n c e  t h a n  u n m a r r i e d  

h o m o s e x u a l s .  T h e r e f o r e ,  t h i s  r a t i o n a l e  d o e s  n o t  i n d i c a t e  t h a t  t h e  

S w a n n e r / F o r e m a n  c o u p l e s  w e r e  " s i m i l a r l y  s i t u a t e d "  to m a r r i e d

sE v e n  i f  t h i s  d i s t i n c t i o n  w e r e  r e l e v a n t ,  t h e  U n i v e r s i t y  w o u l d  

h a v e  t o  s h o w  t h a t  s a m e - s e x  m a r r i a g e s  a r e  p r o h i b i t e d  in A l a s k a .  

T h e  A l a s k a  S u p r e m e  C o u r t  h a s  n o t  b e e n  a s k e d  to d e c i d e  w h e t h e r  
A l a s k a ' s  m a r r i a g e  s t a t u t e  a l l o w s  f o r  s a m e - s e x  m a r r i a g e s .  T h e  
m e m o r a n d u m  f r o m  t h e  p r e s i d i n g  j u d g e  o f  t h e  T h i r d  J u d i c i a l  D i s t r i c t  
is n o t  a c o n c l u s i v e  s t a t e m e n t  o f  t h e  l a w  in t h i s  r e g a r d .  A p p e l l e e  

E x h .  A. T h e  U n i v e r s i t y  h a s  p r o v i d e d  n o  l e g a l  a r g u m e n t  t h a t  s u c h  
m a r r i a g e s  a r e  p r o h i b i t e d .
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c o u p l e s  w h i l e  t h e  c o u p l e s  in t h i s  c a s e  a r e  not.

T h e  U n i v e r s i t y  a l s o  a r g u e s  t h a t  " f a i n  a l m o s t  i d e n t i c a l  s e t  of 

f a c t s  as t h o s e  p r e s e n t e d  h e r e  w a s  b e f o r e  t h e  W i s c o n s i n  C o u r t  of 

A p p e a l s  in P h i l l i p s  v. W i s c o n s i n  P e r s o n n e l  C o m n i s s i c n ." 167 W i s . 2 d  

205, 4 3 2  N . W . 2 d  121 (Wis.App. 1 9 9 2 ) .  In r e s p o n s e ,  T u m e o  a n d  W a t t u m  

c l a i m  t h a t  t h e  P h i l l i p s  o p i n i o n  r e s t s  u p o n  a m a t e r i a l l y  d i f f e r e n t  

s t a t u t o r y  s c h e m e .

T h e  c o u r t  d o e s  n e t  r e g a r d  P h i l l i p s  a s  p e r s u a s i v e  a u t h o r i t y .  

T h e  c o u r t  in P h i l l  its f a c e d  a m u c h  d i f f e r e n t  s t a t u t o r y  s c h e m e .  

T h e r e  t h e  . c o u r t  w a s  f a c e d  w i t h  t w o  p o t e n t i a l l y  i n c o n s i s t e n t  

s t a t u t e s :  o n e  p r o h i b i t e d  d i s c r i m i n a t i o n  b a s e d  c n  m a r i t a l  s t a t u s ,

t h e  o t h e r  d e f i n e d  " d e p e n d e n t "  f o r  t h e  s t a t e  h e a l t h  i n s u r a n c e  p l a n  

as " s p c u s e . "  W h e r e  t w o  s t a t u t e s  a r e  i n c o n s i s t e n t ,  t h e  c o u r t ' s  t a s k  

is t o  r e c o n c i l e  t h e m  in s u c h  a w a y  as n o t  to n u l l i f y  e i t h e r .  H e r e  

t h e r e  is o n l y  o n e  s t a t e m e n t  of l e g i s l a t i v e  i n t e n t :  A S  1 3 . 3 0 . 2 2 0  

p r o h i b i t s  d i s c r i m i n a t i o n  b a s e d  o n  m a r i t a l  s t a t u s .  T h e r a  is no 

c o m p e t i n g  s t a t u t e  w h i c h  r e q u i r e s  i n t e r p r e t a t i v e  g y m n a s t i c s .

T h e  U n i v e r s i t y  a l s o  a r g u e s :

t h e  q u e s t i o n  b e f o r e  t h i s  c o u r t  is n e t  w h e t h e r  t h e  
U n i v e r s i t y  s h o u l d  p r o v i d e  c o v e r a g e  to u n m a r r i e d  
i n d i v i d u a l s  o r  w h e t h e r  s t a t e  o r  f e d e r a l  l a w  p r e v e n t s  t h e  
U n i v e r s i t y  f r o m  d o i n g  so. I n s t e a d ,  t h e  q u e s t i o n  b e f o r e  

t h e  c o u r t  is w h e t h e r  s t a t e  o r  f e d e r a l  l a w  r e q u i r e s  t h e  
U n i v e r s i t y  t o  o f f e r  c o v e r a g e  t o  u n m a r r i e d  i n d i v i d u a l s .

A p p e l l e e  Br. a t  25. T h e  U n i v e r s i t y  m i s s t a t e s  t h e  q u e s t i o n  b e f o r e

t h i s  c o u r t .  T h e  q u e s t i o n  is n o t  w h e t h e r  " s t a t e  o r  f e d e r a l  l a w

r e q u i r e s  t h e  U n i v e r s i t y  t o  o f f e r  c o v e r a g e  t o  u n m a r r i e d

i n d i v i d u a l s , "  as t h e  U n i v e r s i t y  c l a i m s .  R a t h e r ,  t h e  q u e s t i o n  is
•
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w h e t h e r  s t a t e  o r  f e d e r a l  l a w  p r o h i b i t s  t h e  U n i v e r s i t y  f r o m  u s i n a  

m a r i t a l  s t a t u s  as a c l a s s i f i c a t i o n  for d e t e r m i n i n g  w h i c h  o f  its 

e m p l o y e e s  w i l l  r e c e i v e  a d d i t i o n a l  c o m p e n s a t i o n  in t h e  f o r m  o f  

t h i r d - p a r t y  h e a l t h  c o v e r a g e .  T h i s  c o u r t  h o l d s  t h a t  s u c h  a 

c l a s s i f i c a t i o n  v i o l a t e s  s t a t e  l a w s  p r o h i b i t i n g  m a r i t a l  s t a t u s  

d i s c r i m i n a t i o n ,  a n d  t h a t  t h e r e f o r e  t h e  U n i v e r s i t y ' s  c u r r e n t  

d e f i n i t i o n  of " d e p e n d e n t "  is u n l a w f u l .

T h i s  h o l d i n g  is n o t  t a n t a m o u n t  to r e q u i r i n g  t h e  U n i v e r s i t y  to 

o f f e r  c o v e r a g e  to u n m a r r i e d  i n d i v i d u a l s .  T h e  h o l d i n g  d o e s  n o t h i n g  

m o r e  t h a n  . p r o h i b i t  the U n i v e r s i t y  f r o m  u s i n g  m a r i t a l  s t a t u s  to 

d e t e r m i n e  w h e t h e r  o r  n e t  to p r o v i d e  its e m p l o y e e s  w i t h  a d d i t i o n a l  

c o m p e n s a t i o n  in t h e  f o r m  of s u b s i d i s e d  h e a l t h  c a r e  c o v e r a g e  f o r  t h e  

e m p l o y e e s '  p a r t n e r s .  T h i s  h o l d i n g  n e e d  n e t  r e s u l t  in r a d i c a l  

c h a n g e s  in t h e  U n i v e r s i t y ' s  e x i s t i n g  p o l i c y ,  n o r  n e e d  it r e s u l t  in 

s i g n i f i c a n t  a d m i n i s t r a t i v e  b u r d e n s .

T h e  U n i v e r s i t y ,  c o n f r o n t e d  w i t h  a r u l i n g  f r o m  t h i s  c o u r t  t h a t  

its c u r r e n t  p l a n  v i o l a t e s  A S  1 3 . 3 0 . 2 2 0 ,  w o u l d  h a v e  m a n y  o p t i o n s .  

F i r s t ,  it c o u l d  s i m p l y  r e f u s e  to p r o v i d e  h e a l t h  c a r e  c o v e r a g e  f o r  

s p o u s e s .  T h a t  is, it c o u l d  e l i m i n a t e  " s p o u s e "  f r o m  i t s  d e f i n i t i o n  

o f  " d e p e n d e n t " .  S e c o n d ,  t h e  U n i v e r s i t y  c o u l d  r e w r i t e  its p l a n  to 

i n d i c a t e  .that " d e p e n d e n t s "  i n c l u d e  a l l  p e r s o n s  f o r  w h o m  its 

e m p l o y e e s  p r o v i d e  t h e  m a j o r i t y  of f i n a n c i a l  s u p p o r t .  T h e  

U n i v e r s i t y  c o u l d  a d o p t  T u m e o  a n d  A n d e r s '  " A f f i d a v i t  o f  S p o u s a l  

E q u i v a l e n c y " .  T h e  h e a l t h  c a r e  p l a n  c o u l d  b e  r e w r i t t e n  t o  i n d i c a t e  

t h a t  h e a l t h  c a r e  c o v e r a g e  w o u l d  b e  a v a i l a b l e  f o r  a l l  e m p l o y e e s  a n d
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f o r  e m p l o y e e s '  d o m e s t i c  p a r t n e r s ,  p r o v i d e d  t h e  e m p l o y e e  a n d  t h e  

p a r t n e r  w e r e  w i l l i n g  to s i g n  a n  a f f i d a v i t  s u c h  as T u m e o  a n d  A n d e r s '  

a f f i d a v i t .  C e r t a i n l y ,  m a r r i e d  e m p l o y e e s  w o u l d  be w i l l i n g  t o  s i g n  

s u c h  a n  a f f i d a v i t .  H o w e v e r ,  t h e  p l a n  w o u l d  b e  n o n d i s c r i m i n a t o r y  

b e c a u s e  an u n m a r r i e d  e m p l o y e e  c o u l d  a l s o  s i g n  t h e  a f f i d a v i t  if he 

o r  s h e  w e r e  i n  a d o m e s t i c  p a r t n e r s h i p  i n v o l v i n g  f i n a n c i a l  

i n t e r d e p e n d e n c e .  O t h e r  o p t i o n s  a r e  p r o b a b l y  a l s o  a v a i l a b l e .  

C e r t a i n l y  t h e  t h r e e  m e n t i o n e d  a b o v e  w o u l d  n o t  r e s u l t  in r a d i c a l ,  

s w e e p i n g  c h a n g e s  in t h e  U n i v e r s i t y ' s  e x i s t i n g  p o l i c y .  F u r t h e r ,  the 

a d m i n i s t r a t i v e  p r o b l e m s  a s s o c i a t e d  w i t h  t h e s e  o p t i o n s  w o u l d  l i k a l v  

b e  m i n i m a l .  F i n a l l y ,  a n d  p e r h a p s  m o s t  i m p o r t a n t l y ,  t h e  U n i v e r s i t y  

w o u l d  n e t  be in a p o s i t i o n  in w h i c h  it w o u l d  h a v e  t o  e n g a g e  in 

i n t e n s e  s c r u t i n y  c: its e m p l o y e e s '  r e l a t i o n s h i p s .

T h e  U n i v e r s i t y  c o r r e c t l y  n o t e s  t h a t  T h o m a s  v. A n c h o r a c e  

T e l e p h o n e  U t i l i t y , 7 4 1  P . 2d 513 ( A l a s k a  1 9 37) a d o p t s  a t h r e e - s t a g e  

a n a l y s i s  f o r  d i s p a r a t e  t r e a t m e n t  e m p l o y m e n t  d i s c r i m i n a t i o n  c a s e s .  

I n  t h e  f i r s t  s t a g e ,  t h e  e m p l o y e e  m u s t  s h o w  a p r i m a  f a c i e  c a s e  of 

e m p l o y e r  d i s c r i m i n a t o r y  i n t e n t .  I f  t h e  e m p l o y e e  d o e s  so, in t h e  

s e c o n d  s t a g e  t h e  e m p l o y e r  m u s t  a r t i c u l a t e  a l e g i t i m a t e ,  

n o n d i s c r i m i n a t o r y  r e a s o n  f o r  t h e  d i s p a r a t e  t r e a t m e n t .  If t h e  

e m p l o y e r  d o e s  so, i n  t h e  t h i r d  s t a g e  t h e  e m p l o y e e  m u s t  p r o v e  t h a t  

t h e  p r o f f e r e d  r e a s o n s  a r e  p r e t e x t u a l .  T h e  c o u r t  h a s  d e t e r m i n e d  

t h a t  T u m e o  a n d  W a t t u m  h a v e  s h o w n  a p r i m a  f a c i e  c a s e  o f  d i s p a r a t e  

t r e a t m e n t .  O n  i t s  face, t h e  U n i v e r s i t y ' s  h e a l t h  p l a n  f a v o r s  

m a r r i e d  c o u p l e s  o v e r  u n m a r r i e d  c o u p l e s .  T h e  U n i v e r s i t y  h a s
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a r t i c u l a t e d  a b a s i s  f o r  t h e  d i s c r i m i n a t i o n :  t h e  l e g a l  m u t u a l

o b l i g a t i o n  of s u p p o r t  t h a t  r e s u l t s  f r o m  m a r r i a g e .  T h e  c o u r t  

d e t e r m i n e s  t h a t  t h i s  is p r e t e x t u a l .  A s  n o t e d  b e f o r e ,  t o  a l l o w  t h i s  

b a s i s  f o r  d i s p a r a t e  t r e a t m e n t  w o u l d  b e  t o  e l i m i n a t e  t h e  p r o h i b i t i o n  

a g a i n s t  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n .  A n y  e m p l o y e r  c o u l d  r a i s e  

t h e  a r g u m e n t  w i t h  r e s p e c t  to a n y  i t e m  o f  e m p l o y e e  c o m p e n s a t i o n .  

R e c o g n i t i o n  o f  t h e  p r o f f e r e d  r e a s o n  f o r  d i s p a r a t e  t r e a t m e n t  w o u l d  

r e s u l t  in c i r c u l a r  r e a s o n i n g .  A c c o r d i n g l y ,  t h e  c o u r t  d e t e r m i n e s  

t h a t  T u m e o  a n d  W a t t u m  h a v e  p r o v e n  t h e i r  a l l e g a t i o n  o f  

d i s c r i m i n a t i o n  b a s e d  on m a r i t a l  s t a t u s .

F o r  t h e s e  r e a s o n s ,  t h e  c o u r t  c o n c l u d e s  t h a t  P r e s i d e n t  

X o m i s a r ' s  d e c i s i o n  m u s t  be R E V E R S E D .  T h e  m a t t e r  w i l l  be R E M A N D E D

o r  f u r t h e r  p r o c e e d i n g s  c o n s i s t e n t  w i t h  t h i s  o p i n i o n . 9

J a n u a r y ,

M A R Y  E.MS-R2ENE 
S u p e r i o r  C^iurt J u d g e

b e c a u s e  o f  t h e  d i s p o s i t i o n  o f  t h i s  i s s u e  it is n o t  n e c e s s a r y  

t o  r e a c h  t h e  o t h e r  t w o  i s s u e s  r a i s e d  b y  a p p e l l a n t s .  I n  t h e  

i n t e r e s t  o f  c o m p l e t e n e s s  t h e  c o u r t  n o t e s  t h a t  t h e  G r i e v a n c e  C o u n c i l
m i s s t a t e d  t h e  l a w  o f  s e x u a l  d i s c r i m i n a t i o n ;  m e r e  " e q u a l

a p p l i c a t i o n "  d o e s  n o t  r e n d e r  a r e g u l a t i o n  n o n d i s c r i m i n a t o r y .  S e e  
L o v i n g  v. V i r g i n i a . 383 U.S. 1, 8, 13 L . E d . 2 d  1010, 1 0 1 6  (1967).
H o w e v e r ,  t h e  c o u r t  c o n c l u d e s  t h a t  t h e  h e a l t h  p l a n  d o e s  n o t  
d i s c r i m i n a t e  o n  t h e  b a s i s  o f  sex.

T h e  c o u r t  d o e s  n o t  r e a c h  t h e  a r g u m e n t  t h a t  t h e  p l a n  v i o l a t e s
t h e  r e q u i r e m e n t  o f  m e r i t - b a s e d  e m p l o y m e n t  b e c a u s e  t h e  U n i v e r s i t y  

n e v e r  a d d r e s s e d  t h e  i s s u e  a n d  t h e  c a s e  is r e m a n d e d  f o r  f u r t h e r  
p r o c e e d i n g s ,  w h e r e ,  i f  n e c e s s a r y ,  t h e  U n i v e r s i t y  m a y  c o n s i d e r  t h e  
a l l e g a t i o n  i n  t h e  f i r s t  i n s t a n c e .

iMisT u m e o  v. U o f A
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IN [THE SUPERIOR COURT FOR THE STATE OF ALASKA 

FOURTH JUDICIAL DISTRICT 

AT FAIRBANKS 

MARK TUMEO an<J KATE WATTUM,

Appellants,

v.

UNIVERSITY OF ^LA SK A ,

Appellee.
J

Case No. 4FA-94-43 Civil

APPELLEE UNIVERSITY OF 
ALASKA’S MEMORANDUM OF 
POINTS AND AUTHORITIES IN 
SUPPORT OF MOTION FOR 
RECONSIDERATION____________

I. INTRODUCTION

This case st:m s from the University of Alaska’s ("University") denial of dependent health 

care benefits for tb : same sex domestic partners of appellants Mark Tumeo and Kate Wattum, 

University employe *. The University's denial of appellants’ requests to enroll their same sex 

domestic partners ia the University's health care program was based upon the definition of 

"dependent" in the University’s health care plan, which allows for dependent coverage only for 

spouses, not for u n n an ied  domestic partners.
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On January 1 , 1995, this court issued a Memorandum Decision and Order in which it ruled 

that the University’! definition of dependent in its employee health care plan violated AS 

18.80.220’s prohibition against discrimination in employment on the basis of marital status. In this 

motion for reconsider ition, the University respectfully submits that, in assuming that AS 18.80.220’s 

ban on marital discr mination is absolute, the court overlooked or failed to consider the Alaska 

legislature’s explicit icense to the State of Alaska and others, as employers, to discriminate in the

provision of employe t dependent health care coverage on the basis of marital status. Accordingly.!
I

in light of the clear < vidcncc of the legislature's intent to allow public employers to discriminate! 

in the provision of dependent health care coverage on the basis of marital status, this court should^ 

reconsider its January 11, 1995 order and uphold the University's denial of appellants' grievance.

II. ARGUMENT

A. The (jlourt Overlooked or Failed to Consider Clear Evidence of Legislative 
Intent to Allow Discrimination on the Basis of Marital Status in the Provision 
of PeAe

of marital status that

indent Health Care Coverage

Implicit throughout the court’s January 11, 1995 decision is the premise that, in enacting AS 

18.80.220, the Alaska legislature intended to issue a prohibition against discrimination on the basis'

I
is absolute and incapable of exception. Indeed, the court's opinion that the 

Alaska legislature h is  evidenced no intent to allow a deviation from its ban on marital status 

discrimination is explicit as well as implicit. In distinguishing Phillips v. Wisconsin Personnel 

Commission17 from t|re instant case, the court stated:

The court do :s not regard Phillips as persuasive authority. The court in Phillips
faced a muc

. .

i different statutory scheme. There the court was faced with two

u 167 W is.2d 205, 48)2 N .W .2d 121 (W is. App. 1992).
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potentially inconsistent statutes: one prohibited discrimination based on marital
status, the other defined "dependent" for the state health insurance plan as "spouse," 
Where two statutes are inconsistent, the court’s task is to reconcile them in such a 
way as not to nullify either. Here there is only one statement of legislative intent: 
AS 18.80.220 prohibits discrimination based on marital status. There is no 
competing statute which requires interpretive gymnastics.v

The court's 

is unconditional is

mplicil and explicit premise that the Alaska legislature's ban on marital status
i

faulty, however. In AS 39.30.090, the legislature’s mandate to the State of] 

Alaska to provide h :alth benefits for its employees, there is clear evidence o f the legislature's intend 

that the ban on marital status not be absolute, pointedly with regard to an employer’s provision of

insurance benefits. AS 39.30.090 states in relevant part:

Sec. 39.30.1)90. P rocurem ent of group insurance, (a) The Department of 
Administrat on may obtain a policy or policies of group insurance covering state 
employees, persons entitled to coverage under AS 14.25.168 [the Teachers’ 
Retirement System], AS 22.25.090 [the Judicial Retirement System], AS 39.35.535 
[the Public Employees’ Retirement System] ..., or employees of other participating 
govemmentjal units, subject to the following conditions:

(2) Each eligible employee of the state, the spouse and the unmarried children chiefly 
dependent ipon the eligible employee for support and each eligible employee of 
another par icipating governmental unit shall be covered by the group policy, unless 
exempt uncer regulations adopted by the commissioner of administration.

39.30.090 is clear evidence of legislative intent that the ban on marital status 

sraployment not be absolute. In the statute, the legislature did not state thac 

would be available to “anyone who is financially dependent on the employee' 

or "anyone who is in a marriage-like relationship" or "anyone who signs an affidavit of spouse 

equivalency.” Instead, the legislature mandated that dependent health care benefits shall be available

Clearly, A: 

discrimination in 

dependent benefit;

v Memorandum Decision and Order at 16.
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In addition to 

health care coverage 

Teachers’ Redremen

to the state employees' "spouse," the person who is in a state-created and state-enforceable marital 

relationship with the employee.

AS 39.30.090, the other statutes enumerated in AS 39.30.090 restrict dependent 

to spouses as well. AS 14.25.168, the medical benefits provision of the 

System, states: •

Sec. 14.25.16). M edical benefits, (a) Except as provided in (c) of this section, the 
following persons are entitled to major medical insurance coverage if a benefit 
recipient elecis coverage under this section:

(1) A person receiving a monthly benefit from the system;

(2) The spouse of a person receiving a monthly benefit from the system;

(3) A natural or adopted child of a person receiving a monthly benefit, if the child 
is a dependent child as defined [by the Teachers’ Retirement System].

Similarly, AS 22.25.090, the medical benefits provision of the Judicial Retirement System,

suites;

Sec. 22.25.090. M edical benefits, (a) Except as provided in (d) of this section, the 
following persons are entitled to major medical insurance coverage:

(I)  A person receiving a monthly benefit under this chapter;

(2) The spouse of a person receiving a monthly benefit under this chapter;

(3) A natural or adopted child of a person receiving a monthly benefit under this 
chapter, if th^ child is a dependent child under [this section].

Alaska Statute 39.35.535, the medical benefits provision of the Public Employees’ Retirement
i
I

System, states: ;
i

Sec. 3935J3S . M edical benefits, (a) Except as provided in (d) of this section, the 
following persons are entitled to coverage if a benefit recipient elects major medical 
insurance coverage under this section:



(1) A  person receiving a monthly benefit from the system;

(2) The spouse of a person receiving a monthly benefit from the system;

(3) A natural or adopted child of a person receiving a monthly benefit from the
system, if the child is a dependent child as defined in [the Public Employees’
Retirement System].

As this court stated in its Memorandum Decision and Order, "Where two statutes are 

inconsistent, the court’s task is to reconcile them in such a way as not to nullify either."v Here, 

there are not only two statutes, but at least four that are inconsistent with AS 18.80.220's ban on 

marital status discrimination. The University respectfully submits that these statutes evidence clear 

legislative intent that AS 18.80.220's ban on marital status discrimination not be absolute, and that 

it be subject to deviation, explicitly with regard to the provision of dependent health care coverage 

by a public employer. Accordingly, this court should reconsider the line of reasoning used by it in 

its January 11, 1995 Memorandum Decision and Order and uphold the University's denial of 

dependent health care coverage to appellants’ domestic partners.

RESPECTFULLY SUBMITTED at Fairbanks, Alaska this 23rd day of January, 1995.

OWENS & TURNER, P.C. 
Attorneys for Appellee 
University of Alaska

---------------------

v  Memorandum Decision and Order at 16.
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Defining ‘domestic partners'
.11 i i I f / o  M a r y  G r e e n e ,  w h o  r u l e d  I n s t  s ve c l i l l i u l  

I l i e  u n i v e r s i t y  c n n n o l  d i s c r i m i n a t e  o i l  t h e  h n s l s  o f  
m a r i t a l  s l n t u s  w h e n  p r o v i d i n g  h e a l t h  b e n e f i t s ,  h a s  
m a d e  a l e g a l l y  c o r r e c t  h u t  p o l i t i c a l l y  i i u l e n a h l e  d e c i ­
s i o n .

T w o  u n i v e r s i t y  e m p l o y e e s — M a r k  T u m e o  a n d  
K a t e  W n l l u m — s u e d  t h e  I n s t i t u t i o n  b e c a u s e  I t  w o u l d  
n o t  e x t e n d  I t e n l l h  b e n e f i t s  t o  t h e i r  s n m e - s e > t , d o m e s -  
l l c  p n r t n c r s .  T h e y  s a i d  t h e  u n i v e r s i t y  w n s  d i s c r i m i ­
n a t i n g  a g a i n s t  t h e m ,  a n d  G r e e n e  a g r e e d .

T h e  J u d g e ' s  d e c i s i o n  s e e m s  u n a s s a l l c d d e  f r o m  a 
le R n l s t a n d p o i n t .  T h e  u n i v e r s i t y  p a y s  p a r t  o f  t h e  
h e a l t h  I n s u r a n c e  b i l l  f o r  e m p l o y e e  s p o u s e s .  T h a t  
m e n u s  a m a r r i e d  e m p l o y e e  Is " p a i d "  m o r e  t h a n  a n  
u n m a r r i e d  e m p l o y e e .  T h a t ' s  d i s c r i m i n a t i o n  o n  t h e  
b a s i s  o f  m a r t i a l  s t a t u s ,  a n d  t h a t ' s  I l l e g a l  u n d e r  s l a t e  
l a w .

T h e  u n i v e r s i t y  u s e d  s o m e  c o n v o l u t e d  r e a s o n i n g  
t o  o b s c u r e  t h e  e s s e n t i a l  I s s u e . I t a r g u e d  t h a t  m a r r i e d  
p e o p l e  h a v e  a l e g a l  o b l i g a t i o n  l o  s u p p o r t  t h e i r  
s p o u s e s ,  s o  I h e  u n i v e r s i t y  c a n  h e l p  t h e m  w i t h  h e a l t h  
b e n e f i t s .  I l u t  G r e e n e  n o t e d  t h a t  u n d e r  t h e  u n i v e r s i ­
t y ' s  l o g i c  " a  s i n g l e  p e r s o n  m i g h t  h e  p a i d  $50 f o r  a Job 
f o r  w h i c h  a m a r r i e d  p e r s o n  m i g h t  h e  p a i d  f  100. S u c h  
a i n s u l t  w o u l d  p l a i n l y  b e  u n l a w f u l  . . "

S o w h a t  h a p p e n s  n e x t ?

. b u l g e  l i r c o n n  s u g g e s t e d  n f e w  o p t i o n s  f o r  t h e  
u n i v e r s i t y .  I t  c o u l d  s t o p  s u b s i d i z i n g  h e a l t h  b e n e f i t s  
f o r  s p o u s e s  o f  u n i v e r s i t y  e m p l o y e e s .  O r  I t c o u l d  e x ­
t e n d  b e n e t l l s  l o  a n y o n e  w h o  s i g n s  a n  " a f f a d a v l t  o f  
s p u u s n l  e q u l v n l c n c y , "  a s T u . n e o  n o d  W a t t u m  h o v e  
d o n e  w i t h  I h c l r  p a r t n e r s .

N e i t h e r  o p t i o n  Is p o l i t i c a l l y  r e a l i s t i c .

f t n r r l n g  e m p l o y e r  s u b s i d i e s  o f  h e a l t h  b e n e f i t s  ' 
f o r  m a r r i e d  c o u p l e s  w o t d t l  c r e a t e  a h u g e  u p r o a r .

B u t  f o r m a l l y  a c c e p t i n g  a n  " a f f a d a v l t  o f  s p o u s a l 
e q u i v a l e n c y "  w o u l d  c r e R l e  a g r e a t e r  o u t c r y  b e c o u s e  
I t e s s e n t i a l l y  w o u l d  r e c o g n i z e  g n y  a n d  l e s b i a n  m a r ­
r i a g e s .  C u r r e n t l y ,  l l i u l  I d e a  Is In  l e g a l  l i m b o ,  G r e e n e  
n o t e d .  I t  l i k e l y  w i l l  s t a y  t h e r e ,  g i v e n  t h e  t h r e a t  t o  
s t r o n g ,  h e a l t h y  f a m i l i e s  t h a t  m a n y  p e o p l e  b e l i e v e  
s u c h  m a r r l n g e s  r e p r e s e n t .

T h e r e  Is u n o l h e r ,  b r o o d e r  o p t i o n  n o t  e x p r e s s e d  
b y  G r e e n e .  W e  c o u l d  m a k e  n d e c i s i o n  ( b a t ,  a s a s o c i e ­
t y ,  w e  w a n t  o u r  l a w s  to e n c o u r a g e  h e t e r o s e x u a l  m a r ­
r i a g e s  b y  a l l o w i n g  e m p l o y e r s  l o  p a y  s u c h  c o u p l e s  
b e l t e r .  H o w e v e r ,  s u c h  a n  e f f o r t  c o u l d  r e q u i r e  s t a t u ­
t o r y  a n d  c o n s t i t u t i o n a l  a m e n d m e n t s  a t  t h e  s t a t e  u u d  
f e d e r a l  l e v e l .  A n d  I t Is f r a u g h t  w i t h  r i s k — d o  w e  r e a l ­
l y  w a u l  g o v e r n m e n t  t o  e n t e r  I h e  b u s i n e s s  o f  d e c i d i n g  
( w i t h  a p o l o g i e s  t o  D r .  S e u s s )  " w h o ’s b e t t e r  t h a n  
w h o ? "

G r e e n e ' s  u o . c l s l o n  c o u l d  h a v e  I m m e n s e  r a m i ­
f i c a t i o n s  b e c a u s e  h e r  r e a s o n i n g  m a y  b e  a p p l i e d  t o  
a n y  g o v e r n m e n t  o r  p r i v a t e  e m p l o y e r .

A n d  a n y  a c t i o n  s p u r r e d  b y  t h e  d e c i s i o n  w i l l  b e 
e x l r e m e l y  c o n t r o v e r s i a l .  T h i s  I s s u e  h a s  b e e n  s i m ­
m e r i n g  f o r  s o m e  t i m e .  J u d g e  G r e e n e ,  In  d e f i n i n g  t h e  
d i s p u t e  p r e c i s e l y ,  J u s t b r o u g h t  i t  l o  o b o l l .



F a c t s  A b o u t  D o m e s t i c  P a r t n e r s h i p  B e n e f i t s
Contacts for further information:

Fairbanks: Mark Tum eo, 474-6090  
Juneau: Sara Boesser, 586-5230  

Anchorage: Allison M endel, 279-5001

Domestic Partnerships are NOT the Same as Marriage

The establishment of a domestic partnership is NOT a substitute for marriage nor does it provide the same 
rights and privileges bestowed upon a married couple. A domestic partnership is a contractual relationship 
between two individuals who share long-term financial commitments with each other, and agree to share 
liabilities and assets. While such a contractual arrangement may provide such benefits as insurance 
coverage through one of the individual’s employers, there are numerous rights which accrue to married 
couples which do not accrue to domestic partners and which cannot be gained through contractual 
arrangements outside marriage. Examples of some of these benefits arc provided below.

Examples of Rights and Privileges Gained Through M arriage 
(NOT available through Domestic Partnerships)

•  Joint parenting, joint adoption, joint foster care or custody. •  Visitation status as next of kin for hospital visits.

•  Dissolution and divorce protections, including child support. •  Joint insurance policies for home, auto and health.

•  Immigration and residency for foreign partners. •  Inheritance in the absence of will.

•  Crime victims recovery benefits. •  Rights to social security and medicare benefits.

•  Veterans discounts on medical care, education and home loans. •  Joint filing of tax returns.

0 Wrongful death benefits for surviving partner and children. 0 Joint filing of customs claim when travelling.

•  Bereavement or sick leave to care for partner or child.

0 Joint leases with automatic renewal rights in event of death or departure of one partner.

0  Inheritance of jointly-owned real and personal property through survivorship, avoiding taxes and probate.

0 Spousal exemptions to property tax increases upon death of co-owner.

Domestic Partnership Benefits DO NOT Cause EconQmi^Hardship

Currently, over 50 cities or municipalities, 60 universities and 100 private companies offer domestic 
partnership benefits. A complete listing o f these organizations is provided in the attached information. As 
a result of their experiences, extensive data have been collected on the economic impact o f extending health 
benefits to unmarried domestic partners. Without exception, there has been little to no economic impact 
when benefits were extended. Average enrollment increases ranged between 0.3% to 2%. There have 
been no associated increases in insurance premiums.

Using the data collected from the extensive experience of other universities, municipalities and private 
companies, if the University of Alaska extended domestic partnership benefits to its approximately 6000 
employees, it could realistically expect an increased enrollment of approximately 60 people (1%). At the 
average additional cost to the University of approximately $150 per month, this represents a total increase 
of only $108,000 per year. This is less than a 0.6% increase over the approximately $ 16.7 million the 
University expended in FY 1994 on benefits.



F a c t s  A b o u t  D o m e s t i c  P a r t n e r s h i p  B e n e f i t s
Contacts for further information:

Fairbanks: Mark Tumeo, 474*6090 
Juneau: Sara Boesser, 586*5230

Anchorage: Allison Mendel, 279-5001

The Fairbanks Superior Court Decision DOES NOT threaten Private Companies

The recent Superior Court decision in Tumeo and Wattum v. The University o f Alaska, is an 
Administrative Law decision that applies only to the case brought by Tumeo and Wattum. While it does 
set precedent for all public employers in the State, it does not open up a channel for litigation against 
private companies. All private employers are subject to the Employee Retirement Income Security Act of 
1974 (ERISA). This law explicitly pre-empts any State law or State Court ruling regarding employee 
benefits. Only the State (therefore only public employees) are affected by this ruling.

Furthermore, in her decision, Judge Mary Greene did NOT order the University, or any other employer, 
to provide domestic partnership benefits. What she said was that providing benefits to a third party based 
only on the possession of a marriage license is unlawful. Many employers recognize that benefits are part 
o f the compensation of their employees. This is a fact also recognized by the Supreme Court of the United 
States (see Newport News Shipbuilding and Drv Dock Coro, v. EEQC. 462 U.S. 669, 682, 
77L.Ed.2d.89, 101 [1983]). Many private and public employers across the country ensure that equal 
work gets equal pay, without regard to marital status through a "cafeteria style" benefits program in which 
all employees receive the same value benefit package. Each employee is free to select the type of benefits 
they want within that value. If an employee wants additional benefits, then they are charged. This avoids 
having to pry into an employee's private life when determining compensation.

ProvidinB Domestic Partnership Benefits Would NOT be an ■■Administrative Burden

Extending domestic partnership benefits does not add additional administrative responsibilities. In the 
numerous public institutions that offer such benefits, a standard form is used. This form requires the 
applicant to certify or provide evidence of financial interdependency and provides legal protections to the 
institution against fraudulent claims. Examples of such forms used at the University of Iowa, Princeton 
University and Lotus Corporation are provided in the attached information. The application for benefits is 
then processed exactly like all other applications for the addition of a third party to a benefits package.

It is important to note that the same procedure is followed whenever an employee changes her or his status 
through marriage, death of a spouse or dependant or the birth of a child. Additionally, it is only a one-time 
event. After the change is made and the domestic partner is added, no other administrative burden accrues 
to the institution.



F a c t s  o n  d o m e s t i c  P a r t n e r s h i p s

House Bill 226, is a response to the concept that domestic partnerships would be recognized under the 
Superior Court ruling. The sponsor of the bill, Representative Kelly stated that "The m otivation [for 
the billj is really economic," He stated a concern that employer benefit costs would "skyrocket" 
because anyone could claim a domestic partnership relationship and ask for benefits. However, there is a 
la rge  body of evidence th a t the recognition  o f dom estic  p a rtn e rsh ip s , w hen done in an 
o rg an ized  and  concise m anner, does NOT resu lt in increased benefit costs.

Benefit packages, which arc are traditionally used to attract and retain good employees, continue to do just 
that when domestic partnership benefits are included, without increases in premium costs, and with only 
minimal increases in enrollment Ln the cases where domestic partnership benefits have been approved for 
only same*sex partners, the average increase in enrollment is less than 0.3%. In those instances where 
domestic partner benefits were offered to same-sex and different sex couples, the average increase is 
approximately 2%. The data, collected by Harvard University, is shown in Table 1 below.

T ab le  1: E xperience of Em ployers O ffering  Dom estic P a rtn e rsh ip  B enefits 
(All data  provided  by H a rv a rd  University)

Year S am e-S ex T o tal E nro llm en t P rem ium
Implemented O nly E m o lo v ees In c re ase Increase

UNIVERSITIES & HOSPITALS
Chicago 1993 yes 6,060 0.1% no a
Children's Hosp. (Boston) 1992 yes 4,300 0.4% mixed ^
Harvard 1993 yes 10,400 not avail. no
Iowa 1993 yes 8,000 0.2% no a
Montefiore (New York) 1991 yes 8,500 0.3% no
Stanford 1993 yes 9,760 0.2% yes

MUNICIPALITIES

Berkeley, CA 1985 no 1,475 7.9% no
Cambridge, MA 1993 no 900 1.9% no
San Francisco, CA 1991 no 32,500 0.5% no
Santa Cruz, CA 1986 no 700 2.8% no a
Seattle, WA 1990 no 10,000 2.8% no

Ben & Jerry's 1989 no 350 4.0% no
International Data Group 1993 no 1,500 2.3% no a
Levi Strauss 1992 no 23,000 0.6% yes
Lotus 1991 yes 3,100 0.4% yes
The Village Voice 1982 no 230 7.8% no

a Self-insured.
b Offers four plans, only one increased premiums.

Domestic partnership benefits are a reality in over 50 cities and municipalities around the country. Three 
states, Massachusetts, Vermont and New York, offer state workers domestic partnership benefits. Over 
100 companies, from Levi Strauss employing over 30,000 to small businesses, offer benefits to domestic 
partners the same as to married couples. Over 60 Universities offer some sort of domestic partnership 
benefits, including Harvard, The University o f Iowa, The University of South Dakota, the University of 
Colorado, The State Universities of New York, and Duke University. A com plete listing of 
municipalities, Universities and companies providing domestic partnership benefits is attached
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P o s i t i o n  P a p e r  ~ Supporting Judiciary's C S -2 2 6  ~ January 2 8 ,1 9 9 6
For University Health Benefits for Married & Domestic Partner Couples

Organization: Committee for Equality -  Statewide organization.
PO Box 34202, Juneau, AK 99803

Board Contacts: Anchorage: Jackie Buckley, 279-5001 (w); 279-5437 (fax); 562-0046 (h).
Fairbanks: Louise Bames, 479-0618 (w/h).
■luneau: Sara Boesser, 586-5230 (w); 789-7450 (home fax); 789-9604 (h).

Position: CFE Supports House CS-226 as written, with domestic partners language intact.
No action needs to be taken with this bill as presented from Judiciary, with vqual protection of 

married and domestic partner couples intact, since the courts are deciding the constitutionality of this matter.
If any changes are proposed by the Finance Committee, it should go to a subcommittee to study the 

legal and financial implications.

As written, the bill will save the state money. If domestic partners were deleted, the bill would illegally discriminate 
on the basis of marital status, thus would cost the state money to defend additional court cases that would surely rise.

Committee for Equality is pleased to support CS-226 as written. By incorporating financially interdependent domestic partners into 
the University's health benefits plan, this bill no longer illegally discriminates on the basis of marital status. Including domestic 
partners is one of the recommendations made by Superior Court Judge Greene, and it is wise of this body to follow non-discrimination 
law in this case. Actually, it would be best for this body to take no action on this bill at this time, since it is in good shape - and 
action is unnecessary since the courts have implemented domestic partner coverage at the University while the issue is under appeal. 
No action is needed by the Legislature - so it is unfortunate that Representative Kelly has brought it forward now, when you have 
much more pressing business to deal with for the state. This biO can rest unchanged as it is, but any amendments should cause it 
to go to a subcommittee to determine the legal and financial implications of changes that cross the court proceedings m  process.

Representative Kelly appears determined to revert this bill back to its discriminatory origin -- where it would restrict health benefits to 
only those couples he approves of. He has posed many "reasons" for his stand, but when facts are reviewed, none of his claims stand 
up. Several are addressed below for your review. To the extent that Rep. Kelly opposes equal rights for all equally financially 
interdependent partnerships on religious beliefs be may hold, the committee should remember that white the US Constitution does 
protect people from discrimination on the basis of religion, that protection includes not just freedom of religion, but also freedom from 
religion. Thus Rep. Kelly's religious or religion-inspired beliefs are his to practice for himself, but not to impose cm others. Especially 
when he starts trying to amend state non-discrimination law to say Alaska won’t discriminate except for a group he disagrees with. 
How would he and others feel if it were their group being exempted, say, as in legislating that the University wouldn't discriminate 
against employees except on the basis or religion, or age, or national origin?

Back to other facts of CS-226. It is important for you to know that this bill will not cost the state money. In fact, it may well save 
money, because by allowing more employees to pay for the health care coverage of their financially interdependent partners, more 
Alaskans will be covered by private health care coverage, and there will be fewer citizens left to seek Medicaid at state expense.

This bill does not, as a very few opponents suggest, portend either large numbers of people joining the health core plan or 
significantly increased premium costs to the University. You have access to studies done by many businesses a id universities. All 

find ftom 1-3ft increase in enrollment -- with uo negligible praniura increase. A E T N A  serves over 25 universities and businesses, 
and their study finds only 2ft enrollment increase the first year, and less than I ft each year following; AETNA sees no increase in 
premiums as a result or domestic partners inclusion.

So - get more people off Medicaid and paying for their health care coverage - at no premium increase.

Also, as should be obvious, it will save the state even more money to not pass a bad bill, such as HB-226 originally was without the 
domestic partners language - because, had that HB-226 passed, the state would then have been subject to more marital discrimination 
lawsuits. CS-226 does not discriminate on the basis of marital status, so its passage won't cost the state more wasted time and money 
on discrimination cases. And again, with the courts already implementing this coverage, CS-226 is unnecessary at this time.

Representative Kelly has in the past attempted to suggest that the domestic partners language discriminates on the basis of economic
(continued)
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status. Sara Boesser's testimony to House HESS is attached, debunking that claim. In fact, since CS-226 addresses employees (not 
indigent people, not unemployed people), any employee regardless of income level could qualify for at least five of the criteria -  all 
that is needed for domestic partner status - at no cost So for employees, there is no economic barrier to receiving health benefits 
for a domestic partner.

At the end of the HESS meeting, Representative Kelly attempted to suggest further that the domestic partners language might 
somehow discriminate on the basis of race, or on the number of children a person might have. It is unfathomable what he had in 

mind with his comments. Because, once again, CS-226 deals with all employees. It doesn't say employees of only certain races 

receive health benefits for their domestic or married partners. It doesn't say that employees with or without certain numbers of 

children receive health benefits for their domestic or married partners. Quito the contrary: it clearly says the University must offer 
health benefits to all employees' married or domestic partners. All. Equally. That's what is good about this CS-226 law: it's about 
fairness, not about special benefits only for married people.

One final point. The Legislature is currently considering extending the ethics bill coverage to include the domestic partners of 
lobbyists. The state finally recognizes that domestic partners are equivalent to married persons in regards to the ethics of 
lobbying. So, to be ethical in health benefit at the University, domestic partners should be considered equivalent as well.

In conclusion: CS-226 as it passed in Judkiary is a good bill, but unnecessary due to court actions at this time. Do the public 
and the legislature a favor and take no action on it at this time. The legislature does not need unnecessary contentious bills before 
it when matters of genuine concern need its time and attention, matters like the budget, welfare reform, etc. Most important -  
if for any reason this bill is amended, it should go to subcommittee for thorough review of the legal implications of 
discriminatory language, and the financial implications of additional lawsuits against the state that would surely arise.

(testimony attached regarding no financial discrim ination in this bill)
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Sara Bocsser 
Committee for Equality Board Member 

9365 View Drive, Juneau, a K. 99801; 586-5230

Testim ony on HB-226 [University benefits] 
given in House H E & SS, 4 -1 8 -9 5

I totally support Amendment # l|fo r  inclusion of domestic partners], plus clarification for health 
benefits as stipulated by the Human Rights Commission, and hope you will too. If you don’t, the 
bill should die here, today.

In my few minutes, I want to correct a misconstruction of the amendment that Representative Kelly has 
made. He implied -  very wrongly let me assure you -  that this amendment would discriminate against 
possible domestic partners on the basis o f their economic status. He could not be more wrong.

Since you’ve had time to read the amendment, by now you should know what the truth is too. Far from 
discriminating on a financial basis, a domestic partnership can be formalized at no cost (while 
a marriage license costs $25).

You see, Amendment #1 lists 10 potential criteria. And to be a qualified domestic partner, a 
couple has to meet “at least five” of those criteria. Well, for employees -- and this amendment 
addresses employees -  six o f the criteria are absolutely free. They are:

1) Having entered into a legally binding domestic partnership agreement;
2) Being designated by the employee as a primary beneficiary of life insurance;
3) Being designated by the employee as primary beneficiary of the 

retirement benefits in case of the employee’s death;
4) Being designated as the primary beneficiary under the employee’s will;
5) Being named under a durable health care or property power of attorney.
6) Having a co-parenting agreement with an employee.

There you have it — six criteria — all free. Therefore, protests that this amendment might economically 
discriminate against anyone must be firmly disregarded.

I ’d like to add that the remaining four criteria are also potentially of little or no cost to an employed 
person. For example, everyone li\ es somewhere -- so adding a partner’s name to a lease or deed is not a 
large expense. Joint bank accounts can be entered into for as little as $5. Most employees have a car -- 
adding a partner’s name to that deed is not a big expense. And for employees with credit, adding 
another person to an account or to a liability is not an expense.

That covers it -  all ten criteria -  and any employee could meet at least five with little to 
no money. Even so, despite the no cost feature, not “just anybody” will sign up -  the studies you’ve 
heard show just 1-3% sign up. Why? Because taking financial responsibility for someone is not 
something anyone takes lightly. It’s a very serious venture, and “not just anyone” will do so.

In conclusion, this amendment should be welcomed by you all. It will guarantee more people paying for 
health care and fewer people on medicaid; it doesn’t challenge the institution o f marriage at all because all 
it grants is health benefits; extensive research shows it has had no economic impact in other states; and 
by passing this you won’t gut State Human Rights law.

Please pass Amendment #1, for dom estic partners. W ithout it, 226 must die. Thank you.
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THE UNIVERSITY OF IOWA

March 23, 1995

Mr. Oanlel Co lHson 
P. 0. Box 21466 
Juneiu, AK 99802
Dear Mr. Co l l  1 son:
The Un ivers i ty  o f  Iowa o f f e r s  a va r ie ty  o f  b ene f i t s  to I t s  
employees who yo rk  50X time o r  g rea te r .  These bene f i t s  Inc lude 
heal th , dental ,- v i s ion  and hearing aid Insurances . In addi t ion 
to the employee, an Ind iv idua l 1s permitted to Insure t h e i r  
spouse and dependent ch i ld ren .  A spouse 1s def ined at an 
Indiv idua l to whom they are l e g a l l y  married, In a common law 
re la t i on sh ip ,  o r  In a domestic par tne r  r e l e t l o n s h ip .  The Sta te 
o f  Iowa has recognized the common law r e l a t i o n sh ip  since 1953. 
An Indiv idua l and th e i r  heterosexual partner needs only to  sign 
a cowscn law statement (see at tached) dec la r ing  that they are 
l i v ing  and ho lding themselves out as a married couple. In- 
1992, The Un ive r s i t y  o f  Iowa Implemented a domestic p a r tn e r  
program which recognized the r e la t i on sh ip  o f  the same sex 
couples. These ind iv idua ls  eust sign *n a f f i d a v i t  (see 
attached) s ta t ing  that they are Involved in a r e la t i o n sh ip  and 
acknowledging tha t  cer ta in condit ions do e x i s t  concerning tha t  
r e la t i on sh ip .
The Un ivers i ty  o f  Iowa employs approximately 26 ,000 people with 
14,000 e l i g i b l e  f o r  bene f i t s .  Of th is  number, on ly . 9 *  a re  1n 
a common law r e l a t i o n sh ip ,  whi le on ly . 2% o f  the popu la t ion 1s 
covered under the domestic par tner  r e la t i o n sh ip .
The Un ive rs i ty  has found tha t  there has been no e f f e c t  on the 
claims as a r e s u l t  of these common law and domestic pa r tne r  
r e la t i on sh ip s .  The l a s t  twelve months o f  domestic pa r tne r  
re la t i on sh ip s  have resu l ted 1n claims averaging on ly  $224 per 
person versus a regu la r  spouse cla im average o f  approximately 
52 ,700 . The rehas  been no premium Increeses as a r e s u l t  o f  
e n ro l l in g  these groups o f  Ind iv idua ls  In the t o t a l  medical 
plans at The Un ive rs i ty  o f  Iowa.
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Mr. Co l l i son 
March 23, 1995 
Page Two
1 have a l i o  enclosed a research study which was dona when The 
Un ive rs i ty  o f  Iowa invest igated the Inc lus ion  o f  domastlc 
partners Into i t s  Insurance programs.
I f  you have any questions concerning any o f  the in format ion 
presen ted ,  please f ee l  f re e  to contact me d i r e c t l y .

Ass istant D i rec to r  
Personnel and S t a f f  Benef its
RQS/Ksk

Enclosures
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l> *cvnv« V ia  m s D e w

BajlhyC. Hodoi 
Sta/7 attcanit

6477 C o U Jc i ?AJU JoUajib 
Svrcx30$

VroinuBixch. VaotNU 23464 
(104) <124-4242 
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April 4, 1995 
Via Facsimile <Sc U.S. Mail

Mr. Michael D. Johnston, Chairman 
Alaskans Opposed To Pro-Homosexual Policies 
P.O. Box 210056 
Anchorage, AK 99521-0056

Dear Mr. Johnston:

We appreciate your inquiry. Upon review of the materials you provided, I am prepared to 
answer the three questions you posed.

First, the order of the Tumeo court is of course binding only on the parties to the case. The 
reasoning of the case however will undoubtedly be used in other cases, both in Alaska and 
other states, as persuasive, though incorrect authority on what constitutes marital status 
discrimination. Thus, Tumeo has far-reaching implications.

In response to your second and third questions, the Minnesota case to which you referred, Lilly 
V. City o f Minneapolis, 527 N,W.2d 107 (Minn. Ct. App. 1995), Is largely inapplicable. The 
Lilly court enjoined the city's provision of benefits to employees' same sex "domestic 
partners" because the court concluded that the city had no authority to provide benefits to 
domestic partners under state law. The case did not turn, as did- Tumeo, on what constitutes 
marital status discrimination.

If H.B. 226 is made law it will nullify Tumeo’i  result. This would be a political victory. 
However, this victory is limited in its scope because it reaches only thu employment area. The 
proposed amendment does not affect the marital status provisions of other state statutes such as 
the prohibition on marital status discriminadon In housing. Furthermore, H.B. 226 does not 
target the real danger -  Tumeo's reasoning and definition of marital status discrimination.

The true problem with the Tumeo opinion is not so much its result as it it its shoddy definition 
of marital status discrimination. See Tumeo v. University of Alaska, No. 4F-94-43, slip op. at 
12-13 (Alaska, Super. Ct., 4th Judicial Dist. Jan. 11, 1995). First, the reason the Tumeo 
court was free to conclude that the University o f Alaska had discriminated on the basis of

’ Ever readt to Defend C o t^ rm m o m . Liberties •



marital status was because the legislature failed to tie the court's hands by defining what 
•'constitutes marital status discrimination. If the legislature defined maritai status discrimination 

•'1 relevant statutes in a way that did not proliibit the type of action taken by the University 
/w neo , Tumco's result as well as its reasoning would be nullified.

W hether It is politically prudent at this time to attempt a legislative definition of maritai status 
discrimination as pointed out above or wait for a more opportune dme k  a matter left to your 
discretion. It may be prudent to await the outcome of H.B, 226 in order to make that 
decision.

I trust I have been of assistance in answering your questions. Should you have further
questions or need assistance please feel free to contact me.

Sincerely,

____

Barry C. Hodge 
Staff Attorney

0 $



M o nd ay , M a r c h  27, 1395

Th e  H o n o r a b l e  C y n t h i a  T o o h e y  and Con 3 u n d e
C o - C h a i r s ,  H E & 5 5  C o m m i t t e e
H o u s e  of R e p r e s e n t a t i v e s
C a p i t o l  3 u i l d i n g
J u n e a u ,  A l a s k a  9 9 8 0 1

D e a r  R e p r e s e n t a t i v e s  T o o h e y  and Bunde:

I am v i c e - p r e s i d e n t  of SEA GLA , the S o u t h e a s t  A l a s k a  G a y  and 
L e s b i a n  A l li an ce . O u r  o r g a n i s a t i o n  i n c l u d e s  m e m c e r s  fr o m  K e t c h i k a n ,  
P e t e r s b u r g ,  Sitka, J un ea u,  H a i n e s  and o t h e r  S o u t h e a s t  A l a s k a n  
c o m m u n i t i e s .  As a r e p r e s e n t a t i v e  of S E AG LA , I o p p o s e  p a s s a g e  of H.B. 
226 w h i c h  wi ll  d e n y  d o m e s t i c  p a r t n e r  b e n e f i t s  to UAS  e m p l oy ee s.

T h e sole a r g u m e n t  a d v a n c e d  by s u p p o r t e r s  of H.B. 228 is that to 
e x t e n d  d o m e s t i c  p a r t n e r  b e n e f i t s  wi ll  n e c e s s a r i l y  r e s u l t  in an u n d u e  
f i n a n c i a l  bu r d e n  on the U n i v e r s i t y ' s  h e a l t h  care pl an. Th e e v i d e n c e  
o v e r w h e l m i n g l y  s u g g e s t  o t h e r w i s e .  In p a r t i c u l a r ,  I s u b m i t  for you r 
r e v i e w  a le tte r *.nd a t t a c h m e n t s  fro m a U n i v e r s i t y  of Io w a b e n e f i t s  
a d m i n i s t r a t o r ,  a p a c k e t  of s e v e n  a r t i c l e s  on this s u b j e c t ,  and a 
c o m p r e h e n s i v e  l i s t i n g  of c o r p o r a t i o n s ,  u n i v e r s i t i e s  and g o v e r n m e n t  
e n t i t i e s  w h i c h  have e x t e n d e d  d o m e s t i c  p a r t n e r  b e n e f i t s  to their 
e m p l o y e e s .

T h o s e  wh o w o u l d  d e n y  d o m e s t i c  p a r t n e r  b e n e f i t s  p r e d i c a t e  a 
f i n a n c i a l  b u r d e n  on t h r e e  myths;

* M y t h  #1: If UAS  o p e n s  its he alt h c a r e  plan to the d o m e s t i c
p a r t n e r s  of its e m p l o y e e s ,  the p l a n  wil l be i n u n d a t e d  with  new  
e n r o l l e e s .

The  e x p e r i e n c e  of the U n i v e r s i t y  of I ow a c o u n t e r s  this myth. T h e  
U of I e x t e n d e d  b e n e f i t s  to an e m p l o y e e ' s  c o m m o n  law m a r r i a g e  
p a r t n e r  in 1333; in 1992, the same b e n e f i t s  w e r e  e x t e n d e d  to an 
e m p l o y e e ' s  s a m e  s e x d o m e s t i c  p a r t ne r . C u r r e n t l y ,  the U n i v e r s i t y  
e m p l o y s  a p p r o x i m a t e l y  2 8 , 0 0 0  p e o p l e  wi th  14,000 e l i g i b l e  for 
b e n e f i t s .  Of th i s nu mb er , only .9% are in a c o m m o n  law m ar r i a g e ,  
w h i l e  o n l y  .2% of the p o p u l a t i o n  is c o ve re d u n d e r  the d o m e s t i c  
p a r t n e r  r e l a t i o n s h i p .

Th e  U n i v e r s i t y  of I o w a ' s  e x p e r i e n c e  is c o n s i s t e n t  w i t h  that of 
o t h e r  e m p l o y e r s .  In 1993, The S e g a l  C o m p a n y  E x e c u t i v e  L e t z s r  
r e p o r t e d  that in t h os e c o m p a n i e s  w h i c h  ext en d b e n e f i t s  to 
d o m e s t i c  p a r t n e r s  —  b o t h  s t r a i g h t  and ga y  —  p a r t i c i p a t i o n  r a te s 
ar e less than 5% of the w o r k f o r c e  and f r e q u e n t l y  less than 2%.

* M y t h  rf2: E x t e n d i n g  h e a l t h  care b e n e f i t s  to the d o m e s t i c  p a r t n e r s  
of UAS e m p l o y e e s  wi ll  be b u r d e n s o m e  f i n a n c i a l l y  to the plan.

A s t u d y  a p p e a r i n g  in the J u n e  1394 C C H  E m p l o y e e  B e n e f i t s  
M a n a g e m e n t  D i r e c t i o n s  f in ds  that p l a n s  o f f e r i n g  d o m e s t i c  p a r t n e r  
h e a l t h  c o v e r a g e  co s a m e - s e x  c o u p l e s  e x p e r i e n c e  a b o u t  a 1% total 
i n c r e a s e  in h e a l t h  ca r e  costs; p l a n s  o f f e r i n g  h e a l t h  c o v e r a g e  to



all d o m e s t i c  p a r t n e r s  e x p e r i e n c e  a p p r o x i m a t e l y  a 3% inc re as e in 
he a l t h  ca re  costs.

* M y t h  #3: The  m e d i c a l  b i l l s  of a g a y  m al e d o m e s t i c  p ar t n e r  --
e xa mpl e:  A I D S - r e l a t e d  c l a i m s  -- are m or e c o s t l y  than cla im s of an 
e m p l o y e e ' s  s p o u s e  or d e p e n d e n t .

Th e a u t h o r s  of an a r t i c l e  in E m p l o y e e  B e n e f i t s  P r a c t i c e s  report 
" t he r e  is no e v i d e n c e  to i n d i c a t e  that the a v e r a g e  he al th  cars  
c o s t s  of a d o m e s t i c  p a r t n e r  (same se x a nd / o r  o p p o s i t e  sex) 'will 

be s i g n i f i c a n t l y  hi g he r  than that of a s po us e."

For e xa mp le,  the a v e r a g e  A I D S - r e l a t e d  c l a i m  c u r r e n t l y  f ig u re s at 
$ 1 1 9 , 0 0 0 .  A p r e m a t u r e  b i r t h  h o w e v e r  can cost as m u c h  as $1 
m i l li on . T w o  w e e k s  in i n t e n s i v e  ca r e  f o l l o w i n g  a h ea rt  a t t a c k  
can cost  in e x c e s s  of $ 5 0 , 0 0 0 .  T h i s  fi gure d o e s n ' t  include 
s ur ger y,  r e l a t e d  e x p e n s e s  and fo ll ow -up .

In fact, the e x p e r i e n c e  of the U n i v e r s i t y  of I o w a  mi gh t su g g e s t  
that a h e a l t h  pl an  b e n e f i t s  fro m e n r o l l i n g  d o m e s t i c  p a r t n e r s  
r a t h e r  than s p o u s e s  of e m p l o y e e s .  In 1994, the U n i v e r s i t y  of 
I o w a  d i s c o v e r e d  that c l a i m s  for p e r s o n s  in d o m e s t i c  p a r t n e r  
r e l a t i o n s h i p s  a v e r a g e d  o n l y  $ 2 2 4  per person; a re g u l a r  sp o u s a l  
c l a i m  a v e r a g e d  a p p r o x i m a t e l y  $2,700!

The  fa cts  o v e r w h e l m i n g l y  s u g g e s t  that sh o ul d  UA S ex te nd  d o m e s t i c  
p a r t n e r  b e n e f i t s  to its e m p l o y e e s  there w o u l d  in fac t be no 
s i g n i f i c a n t  a dd ed  f i n a n c i a l  c o s t s  to the u n i v e r s i t y  h e a l t h  plan.

If the c o m m i t t e e  yet  h a r b o r s  c o n c e r n s  ab out  the c o s t s  of su ch  a 
b e n e f i t ,  I w o u l d  s u g g e s t  that it refer the m a t t e r  to a s u b c c m m i t t e  for 
a t h o r o u g h  e x a m i n a t i o n  of all f i n a n c i a l  c o n s i d e r a t i o n s .  F u r t h e r m o r e ,
I w o u l d  s u g g e s t  that  the R o b i n s o n  a m e n d m e n t  —  w h i c h  s t r i c t l y  d e f i n e s  
a d o m e s t i c  p a r t n e r  r e l a t i o n s h i p  -- wi ll  p r e v e n t  a bu se  of such  b e n e f i t s  
and m i n i m i z e  a n y c o s t s  to the U n i v e r s i t y  h ea l t h  plan.

D an i e 1 
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Position Paper
of

Equality Under A laskan Law (EQUAL) 
Regard ing  

Domestic Par tnership

Equa lity  U nder A laskan Law  (E Q U A L ) ot' Fairbanks w ould like you to conside r a 
proposed am endm ent to House B ill 226  (attached). As it is cu rren tly  w ritten. H ouse B ill 
2 2 6  creates specia l rights to r a c losed group ot' people. B y w riting  into law the right o f  the 
state and private businesses to discrim inate against individuals based on their m arita l status, 
a dangerous precedent is being set- a precedent that may a llow  the m ajority  to create specia l 
rights fo r  one group at the expense o f  others.

It seems that the main goal o f  House B ill 2 2 6  is to promote com m itted , long -lasting  
re la tionsh ips between two people . The proposed amendment not on ly  helps to support 
those ind iv idua ls who chose to enter into a comm itted re la tionsh ip , it a lso show s that the 
A laska State Leg is latu re supports equality and c iv il rights fo r  a ll o f  A laska 's citizens, 
regard less o f  m arita l status.

This am endm ent w ill help to elim inate possib le abuses o f  dom estic partnership benefits.
B y  de fin ing domestic partnership by a. specific set o f  criteria, fr iv ilo u s  app lication o f  
domestic partnership benefits programs w ill be e lim inated.

Enc losed in this packet is draft language fo r  the proposed am endment to H ouse B i l l 2 2 6 . I f  
this am endment is passed, not on ly  wifi a ll parties invo lved be protected from  abuse o f  
dom estic partnership program s, but non-d iscrim ination based on m arita l status w ill be 
assured. T h is not on ly  furthers the intent o f  the Human R ights law s o f  A la ska , it protects 
the State and its businesses from  an exp losion  in friv ilou s benefits costs and it he lps to 
support stab le , long-te rm  relationships.

A lso  enc losed in this packet is some general in form ation on dom estic partnership program s 
that have been implemented in other states and the costs invo lved .

W e hope that you w ill support the proposed amendment to H P  2 2 6 . I f  you have any 
questions p lease fee l free to c a ll me at (9 0 7 )  4 7 4 -6 0 3 6  o r fa x  (9 0 7 )  4 7 4 -5 1 5 7 .

S ince re ly .

EHura E. B u rle son
V ice -C ha ir o f  E Q U A L  (Faribanks Chapter)



HUMAN RIGHTS COMMISSION 
CITY AND BOROUGH OF JUNEAU

POSITION PAPER 
HOUSE BILL 226

Thv. City and Borough of Juneau Human Rights Commission opposes House Bill 
226, legislation that permits employers to deny benefits to an employee’s domestic 
partner other than a spouse and permits labor unions to negotiate such a denial of 
benefits. This bill amounts to discrimination on the basis of marital status.

The CBJ Human Rights Commission is charged with addressing unwarranted 
discrimination. We oppose the discrimination on the basis of marital status inherent in 
HB 226.

If HB 226 is intended to encourage people to make lifelong commitments, its goal 
is laudable but its aim is off target. Society benefits from the formation of unions 
between committed adults. Commitment, not marriage, is the hallmark of these unions, 
which can also entail shared finances, mutual dependence, and responsibility for 
children. The characteristics of a committed adult union do not depend on a marriage 
license.

Alaska is a state of individualists. When these independent people create a 
household, it often does not match a 1950s picture of the family. Many couples, in 
spite of their commitment to and dependence upon one another, are not married. In 
some cases, they are not free to marry. For example, one member of a couple may 
remain bound by law to a former spouse who will not cooperate, or cannot be located, 
to dissolve the marriage. If the remaining partner is unable to afford a lawyer to 
prosecute a default divorce, he or she remains married indefinitely. Likewise, same-sex 
couples are unable to marry regardless of the level of their mutual commitment and 
financial dependence.

If the State of Alaska is looking for ways to encourage committed unions 
between adults, it should not place undue emphasis on the legal fact of marriage. 
Doing so poses a barrier to the many unmarried partners who wish to take personal 
responsibility for their domestic partners.

The very first paragraph of Alaska’s Constitution guarantees all of us "equal 
rights, opportunities, and protection under the law." The CBJ Human Rights 
Commission opposes HB 226 because it discriminates against committed partners who 
are not married, to the detriment of Alaska and in violation of the Constitution.



Current Domestic Partnership Policies
Forward

T h e  movement toward domestic partnership ocnctiis in the w orkp lace is rooted in the egalitar­
ian pnnctpal that equal w ork warrants equal pay, including em ploym ent benefits. For many 
employees, those benefits can amount to 25 percent o f  their total compensation. So when 
employers extend benelits to the spouses o f  heterosexual employees, the same benetils should go 
to the partners o f  homosexual employees. A lte r a ll. gay and lesbian couples are functionally 
equivalent to m am ed couples.

W hile domestic partnership benefits arc a worthy goal, they don 't assure fu ll equality in the 
workplace because these benetils are subject to income tax, un like benefits fo r mamed couples. 
A lso, they don 't begin to address the many other asoccts o f  inequality —  such as child custody, 
hospital visitation, inheritance —  that would be addressed by legal same-sex m amagc. In fact, 
same-sex mamagc legislation could in one stroke assign to gay and lesbian couples all the equal 
rights and responsibilities guaranteed under the Constitution . This is why we have always 
advocated same-sex marriage.

A ll listings herein have been gleaned from  news reports, in fo rm ation  received directly from  
companies or their employees, and lists developed by the N ationa l G ay A. Lesbian Task Force the 
Wall Street P ro ject and others. Many, but not a ll. have been verified. .All are subject to change.

Private Employers that Offer Benefits

M o s t  o f  the plans noted below  define domestic partners to include gay and lesbian couples as 
well as unmarried heterosexual partners. Bene fits vary w idely. Those entities marked with an 
astensks ( * )  otTcr bereavement and/or fam ily illness leave on ly . U n less otherw ise noted, other 
listed employers otTcr benelits that include some form  o f  health insurance coverage fo r domestic 
partners o f  employees.

Adamauon. Inc.. Oakland. Calif.
Adobe Systems, Mountain View, Calif.
Advanced Microdevico. Sunnyvale. Calif. & Austin. Texas 
.American Civil Liberties Uruon. Philadelphia. San Francisco, Mew York 
.American Cvanamid*
American Friends Service Committee, Philadelphia, Pa.
Amencan Psychological Association. Washington. D.C.
American Rea Cross. Minneapolis. Minn, branch 
.Apple Computer. Cupertino. Calif 
ASK Software Corp.
Adamic Pictures, Mew York. M.Y.
Australia (ail full-time workers regardless o f orientation or employer's business)
Autodesk. Inc.. Calif 
Bank .America. San Francisco. Calif.*
Banyan Systems Inc.. Westboro. Mass.
Ben & Jerry's Homemade. Waterbury, Vt.
Beth Isreal Medical Center. Mew York. M.Y.
Slue Cross and Blue Shield of Massachusetts 
Blue Cross and Blue Shield of New Hampshire 
Borland International Inc.. Scons Valiev, Calif 
Boston Globe. Boston. Mass.
Bureau ofNatiorul .Alfaira (BNA), Washington. D.C.
Cadance
Canadian Press/Boadcast News (wire service), Canada 
Capital Cities/ABC. Mew York. M.Y.
Celestial Seasonings. Colo.
Colgate-Palmolive*
Computer Graphics. Inc.
Consumers United Insurance Company, Washington. D.C.
Cooley, Godwa/d. Castro. Huddleson <fc Tauim Attorneys. San Francisco. Calif 
Counseling Service o f Addison County, Vt.
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In the past, nearly all companies 

extending benefits have been self- 

insured —  this is now changing.

A fte r March 1994., national 

insurers like Aetna, CIGNA and 

Prudential include, at least in parts 

of the country, domestic partners 

in fully insured health plans.



Cray Research*
Davron Hudson 
DEC-8elgium 
Dow Chemical*
DuPom*
Eastman Kodak. Rochester, N.Y.*
Episcopal Diocese of Newark. N.J.*
Fannie Mae (Federal National Mortgage Association), Washington. D.C.
Federal National Mortgage Associauon 
Field Museum ofNauiral History, Chicago. 1IL 
First Bank System*
First Chicago Corporation*
Frame Technology, San Jose. Calif.
Fred Hutchinson Cancer Research. Seattle, Wash.
Gardener's Supply, Burlington, Vt.
Genentech, San Francisco. Calif.
Greenpeace (memauonaJ. Washington. D.C.
Group Health Cooperauve of Puget Sound (HMO), Seattle. Wash.
Harley-Davidson (use of on-site facilities)
Home Box Office (HBO) (Time Warner. Inc), New York. N.Y.
Howard Rice. Nemerovski. Canady, Robertson Sc Falk, San Francisco, Calif 
Human Rights Campaign Fund, Washington. D.C.
IBM (non-health coverage benefits)
IDG
Interleaf Technology
InterMedia Partners, cable operators
International Data Group. Boston. Mass.
Irell Sc Manella. (entertainment law firm) Los Angeles. Calif 
let Propulsion Laboratory (JPL), Calif.
Kaiser Northern California (HMO)
Kaiser Southern California (HMO)
Krum Sc Forster Commercial Insurance (not for gay/lesbian: for unmarried heterosexuals in common law states) 
KQED. San Francisco. Calif
Lambda Legal Defense Sc Education Fund, New York. N.Y.
Levi Strauss ic Co.. San Francisco. Calif 
Lilienlhal Sc Fowler. .Attorneys. San Francisco. Calif 
Los Angeles Philharmonic. Calif 
Lotus Development Corp., Cambridge, Mass.
Mattel*
MCA/Universal. Universal City, Calif 
Microsoft Corporation, Redmond. Wash.
Minneapolis Star-Tnbune. Minneapolis, Minn.
Minnesota Communications Group (Minnesota Public Radio), Minneapolis. M ina 
Milbank. Tweed. Hadley Sc McCloy, New York. N.Y.
Millennium Global Inc, Clearwater. Fla.
Monlefiore Medical Center. Bronx. N.Y.
Morrison & Foersxer (nationwide. aJI offices)
National Center for Lesbian Rights. San Francisco. Caiif
National Gay Sc Lesbian Task Force Policy Institute, Washington, D.C.
National Organization for Women. Washington, D.C.
National Public Radio. Washingloa D.C 
New York Life Sc Annuity*
New York Times, New York. N.Y. (Newspaper Guild members)
NEXT Computer, Redwood City, Calif (type unknown)
Northern States Power. St. PauL Mina
Northern Telecom, N.Carolina
Northwest Airiines (non-health coverage benefits)
Ontario. Canada (all private companies must provide dental, perscription and health care plans)
Oracle Systems Corp.. Redwood City, C jlif
Orrick, Herrington Sc Sutcliffe. Attorneys, San Francisco, Calif
Pacific Gas Sc Electric, San Francisco, Calif*
Pacific Mutual Life*
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Pacific Tciesis GrouD*
PacifiCare. Calif. (HMO)
Para Transit. Inc.. Sacramento. Calif.
Paramount Pictures. Los .Angeles. Calif.
Planned Parenthood 
Polaroid. Cambridge. Mass.*
Princiole Mutual Life 
Quark. inc.
Research Triangle Park. N.C.
Riggs National Corporation*
RJR Nabisco Holdings i non-health coverage benelits)
San Francisco Chronicle. Calif. (Newspaper Guild members)
San Francisco Giants. Calif.
San Francisco Examiner. Calif. (Newspaper Guild members)
SL Paul Cos.. SL Paul. Minn.
Schiif Harden <Sc Waite. Chicago. 111.
Seattle Mental Health Institute. Seattle. Wash.
Seattle lim es. Seattle. Wash.
Silicon Graphics, Mountain View. Calif, (non-health coverage benefits)
Smith i t  Hawkin. Mann County, Calif.
SpnnL Dallas. Texas (relocation aid only)
Sony Music Co."
Sony Pictures Entertainment (Columbia, Tri-Star)
Starbucks CotTee Company, Seattle, Wash.
Sun Microsystems 
Supermac Corp.
Sybase, Calif.
Teachers Insurance i t  .Annuity*
Thinking Machines
Time Magazine Co.. New York. N.Y."
Time Warner* (corporate statf)
Trans .America*
Trans .America Occidental Life*
Unitarian Umversalist .Association 
Unitarian Universalis! Service Committee
United Church Board for Homeland Ministries (United Church of Christ) 
University Students Cooperauve .Association. Berkeley, Calif.
US BanCorp*
US West"
Vermont Girl Scouis CounciL Vl
Viacom International (MTV. Showtime. Nickelodeon. Paramont), New York. N.Y. 
Village of Oak Park. III.
Village Voice Newspaper. New York. N.Y.
Walker .An Center. Minneapolis. Minn.*
Warner Brothers (Tune Warner. Inc.), Burbank. Calif.
Wells Fargo & Company*
WGBH, Boston. Mass.
Wilder Foundation. SL Paul. Minn.
Woodward and Lodtrop, Inc, Washington. D .C, (merchandise discounts only) 
Wyatt Company
ZilT-Davis Publications. Newyork. N.Y.
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Colleges Recognizing Domestic Partners
Stanford University's 

farreacning domestic partner 

policy allows unmarried 

partners of students -  same* 

or opposite sex —  to qualify 

for married student housing 

and to use the university's 

health clinic, libraries and 

athletic facilities.

In addition, the school 

provides benefits to partners 

of staff and faculty.

iN  umcrous colleges provide health and o lh e r benelits tor domestic panners o f  faculty and stall. In 
some oases, panners o f  students a lso get consideration, including eligibility fo r  mamed student 
housing and use o f  college facilities. Conditions and benelits vary widely. An asterisk ( * )  mean3 
bereavement and/or fam ily illness leave only.

Albert Einstein College of Medicine, New York, N.Y.
.American University, Washington. D.C.
.Amherst College. Amherst. Mass.
Bowdoin College. Brunswick. Maine 
Brown University, Providence, R.I.
California Institute of Technology (Caltech), Pasadena. Calif.
Carnegie Mellon University, Pittsburgh, Pa.'
Clark University, Worcester. Mass.
Colby College. W aicrvilk Me.
Columbia University, New York. N.Y.
Columbia University Clerical Workers. New York. N.Y.
Dartmouth College, Hanover, N.H. (same-sex partners only)
DeAnza Community Collegel, Cupertino, Calif.
Duke University, Durham. N.C.
Florida International University, Miami. Fla.
General Theological Seminary (Episcopal - Housing for same-sex committed couples who are students)
Georgia State University, .Atlanta. Ga.
Grinnell College, Grinnell Iowa 
Harvard Law School. Cambridge. Mass.
Harvard University, Cambridge, Mass. (must register domestic partner in Cambridge or other city)
Hiram College. Hiram. Ohio (unofficial)
Ithaca College. Ithaca, N.Y. (Human Rights Commission found housing restrictions unfair to unmameds) 
Massachusetts Institute ofTechnology, Cambridge, Mass.
Middlebury College, Middlebury, Vt.
Mission College, Santa Clara. Calif.
Moorehead State University, Moorhead. Minn, (unofficial)
New York University, New York. N.Y. (samc-sex panners only)
New York University Law School New York. N.Y.
North Dakota University, Grand Forks. N.D.
Northeastern University, Boston. Mass.
Oberlin College, Oberiin. Ohio 
Occidental College, Los Angeles. Calif.
Ohio Staia Ufitvaratty; Columbus. Ohio (offered, then retracted campus family housing quarters for same-sex couples 
upon objection from some tenants and a slate lawmaker.)
Pomona College. Claremont, Calif.
Pitzer College, Claremont. Calif 
Princeton University, Princeton. N.J.
Rutgers University, New Brunswick. N.J. (benetils stalled by administration, now in litigation)
Smith College. Northampton. Mass. (same-sex panners only)
Stanford University, Palo ,\Jto, Calif 
SUNY Stony Brook, Stony Brook. N.Y.
Swarthmore College, Swarlhmore, Pa.
Teachers College. Columbia University, New York. N.Y.
Thomas Jefferson University & Hospital. Phila., Pa. (Retirement benefits transfers to surving partner.)
Tulls University, Boston. Mass. (Same-sex faculty, naif, students only.

If legal marriage becomes available, partners must marry to retain benefits.)
Union Theological Seminary. New York, N.Y.
University of British Columbia. Vancouver, B.C., Canada 
University of California. Irvine, Calif.
University of California. Los Angeles, Calif.
University of California. Santa Cruz, Calif
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University of Chicago. Chicago. III. (same-sex partners only)
University of Colorado. Boulder. Colo.
University of Iowa. Iowa City, Iowa 
University of Michigan. .Ann Arbor. Mich.
University o f Minnesota. Minneaoolis. M ina 
University of New Brunswick. Fredenctoa N.B.. Canada 
University of New Mexico, Albuquerque. N.M.
University of Oregoa Eugene. Ore. (student housing)
University o f Pennsylvania. Philadelphia. Pena i same-sex partners only)
University of Pittsburgh. Pittsburgh. Pa.

(tuition remissioa facility access only for same-sex partners; no insurance)
University ofTampa. Tampa. Fla.
University ofToronto. Toronto. Ont.. Canada 
University of Vermont. Buriingtoa Vl

University of Washingtoa Seanle. Wash, (bereavement: other benelits ore pending)
University of Waterloo. Waterloo. OnL. Canada 
University o f Windsor, Windsor. OnL. Canada 
University o f Wisconsia Modisoa Wis.
Washington State University, Pullmaa Wash.
Wesleyan University, Middletown. Cana 
Wilfred Laruer University, Waterloo, OnL, Canada 
Write Slate University, Davtoa Ohio
Vale University, New Haven. Conn. (Health coverage for same-sex students, faculty, admin. & staff.)
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Governments that Offer Benifits

'A  family: Two or more oersons 

who share resources, share 

responsibilities for decisions, 

share values and goals, and have 

comm itments to one another over 

a period of time. The family is 

that climate that one comes home 

to; and it is that network of 

sharing and commitment that 

most accurately describes the 

family unit, regardless of blood, 

legalities, adoption or marriage.'

C h ic s , counties, siaies and counmes have dual ro les as employers and lawmakers. The most 
progressive o f  them have addesscd the needs o f  dom esiic partners through both workplace 
benefits and laws that promote equality.

Benefits for Government Employees

As with private employers, most o f  these governmenta l plans define domesiic partners to include 
gay and lesbian couples as well as unmarried heterosexual partners. Panners qua lify fo r benefits 
under w ideiy varying conditions. Those entities m arked with an asterisks ( • )  otTcr bereavement 
and/or fam ily illness leave only. Unless otherw ise noted, others listed o ffe r  benefits that include 
some form  o f  health insurance coverage.

Home Economics Association

Alameda County, Calif.*
.Ann Arbor. Mich.
■ Vllnwia, G«. (court declared unconstitutional, under appeal)
I'luaitn. Tea— (citizens voted city charter benefits law restricted to heterosexuals only)
Australia (all full-time workers regardless of orientation or employer's business)
Baltimore, Mary, (same-sex panners only, health plan coverage starts Jan. 1995)
Bay .Area Rapid Transit (BART), San Francisco. Calif.
Berkeley, Calif
Berkeley Unified School Distnct. Calif.
Boston. Mass (unpaid health insurance coverage)
Burlington. Vt.
Cambridge. Mass.
Canada (federal employees)
Chicago, III. (paid bereavement leave only)
Dane County. Wis.*
Dane Regional Planning Commission*
Delaware. N.J.*
Denmark (similar benefits as marriage for same-sex citizens who are "registered partners”)
East Lansing. Mich, (was non-union employees only, all eligible after 1991)
Laguna Beach. Calif
Le Al Airlines, IsreaJ (Nov. 1994 court ruled same uenetits as heterosexuals. May impact other jobs)
Los .Angeles. Calif
France (medical benefits for non-working partner if citizens are French, three-vear residents who have 

lived together at least one year)
Greenland (similar benefits as marriage for same-sex citizens who are ' ‘registered partners")
Hanford, Conn.
Hennepin County, Minn.*
Ithaca. N.Y*
King County, Wash.
Laguna Beach, Calif 
Los Angeles. Calif 
Madison. Wis.*
Massachusetts* (management level only)
Metro Toronto Council, Canada
Mit r x polis. Minn, (court declared invalid, (o be appealed)

(was to give cash payments until insurance could be arranged: excludes unmarried heterosexuals) 
Minneapolis Public Library, Mina 
Minneapolis School District, M ina 
Multnomah County, Ore. (medical coverage for non-union)
Municipality of Metropolitan Seattle (Metro), Seattle, Wash.
New South Wales. .Australia (all citizens: same-sex couples spousal rights lo each other's property)
New York Stale (3 unions covered so far - all state workers may eventually be covered)
New York, N.Y
Norway (similar benefits as marriage for same-sex citizens who are "registered partners”)
Oak Park. III.
Oakland, Calif* (dental and vision only)
Ontario. Canada 
Ottawa, OnL. Canada 
Olympia, WA 
Portland. Ore.
Rochester. N.Y.
Sacramento. Calif,
San Diego. Calif.
San Francisco. Calif (city &. county)
San Jose School District. Calif, (certain unionized employees)*
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The U.S. Office of Personnel 

Management published a new 

rule on Dec. 2, 1994 which 

defines fam ily as souses, parents, 

children, including adopted 

children, brothers and sisters and 

their spouses and 'any individual 

related by blood or affin ity whose 

close association w ith the 

employee is the equivalent of a 

family relationship.' 

This should allow federal workers 

to use sick leave to provide 

medical care for their 

domestic partners.
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San Mateo County, Calif.
Santa Cruz. Calif.
Santa Cruz County. Calif.
Santa Cruz Metropolitan Transit System. Calif.
Sar.la Cruz Operation. Calif.
Seanle. Wasn.
Sherwood Hills Village. Wis.*
Spain (lease protection for roommates, specifically includes same-sex couples)
Sweden isimilar benefits as marriage for same-sex citizens who are "registered partners ')
Takoma Park. Md.
Toronto. Ont.. Canada 
Travis County, Texas*
Vancouver. B.C.. Canada 
United States Civil Service*
United States Deoartment of Housing (HUD)*
United States Office of Personnel Management* (sick leave only but can be used for iny health care or tuneral) 
Vermont (all state workers)
Wayne Countv, Mich.
West Hollywood. Calif 
West Palm Beach. Fla.*
Yukon Territory. Canada

Public sector plans under development or consideration
Bellevue. Wash.
Boulder. Colo.
Denver. Colo.
Di'jtmH of Columbia (killed by U.S. congress)
Harrisburg. Pa.
Illinois State

Domestic Partner Registration for Citizens

San Francisco instituted domestic 

partner registration in 1991. While 

having one of the largest gay and 

lesbian populations in America, 

after two years, only about 1.590 

same-sex couples had signed on.

A domestic partnership was 

recognized by State Farm Insur­

ance in 1994 after a fire de­

stroyed a couole's home which 

had been insured only by one of 

the men. State Farm covered both 

partners' possessions uoon 

learning they had registered as 

domestic partners in Laguna 

Beach. But it took months of 

arguments from Lambda Legal 

before Allstate issued a joint 

liability policy in 1995 for a gay 

couple registered as domestic 

partners in New York City.

R eg is tra t io n s  attempt lo  redress long-standing inequality. W hile coup les typically pay S 30 -S 40 , 
these registrations usually have on ly symbolic significance, [n fact, registration may be more 
harm ful should a court later interpret them as creating jo in t financial liability, thereby imposing 
responsibilities o f  marnage. w ithout any benefits.

We have been contacted by a few companies which were considering benefits on ly  to employees 
residing in cities which o ffe r registration. To ou r know ledge, none have done this v e t  W hile this 
removes the burden o f  devising benefit requirements o r guidelines, it creates intra-city inequity. 
For instance. Delta .Airlines, o ile rs  the transfer o f  frequent tlyer awards to a same-sex partner 
on ly i f  they reside in a city with registration. What happens to their awards should the couple 
move o r i f  a partner lives in a different city?

These registration programs arc on ly fo r residents and otTer no benefits unless noted.

.Ann Arbor. Mich.
(court declared unconstitutional, under appeal)

Austin. Texas (open 10 all Texans)
Berkeley, Calif.
Boston. Mass. ihospiul. jail visitation, school record access, city employee benefits under study)
Brookline, Mass. (hospital and jail visitation, same-sex partners only)
Corrtooro, N.C.
District of Columbia
Holland (a number o f  cities register domestic partners)
Ithaca. N.Y. (family rates at city-owncd facilities)
Laguna Beach. Calif.
Madison. Wis.
Marin County, Calif.
Minneapolis. Minn, (hospital visitation)
New Orleans. La. (Deputy City Altomy claims law offers no new nghts or benefits)
New York. N.Y.
Rochester. N.Y.
San Francisco. Calif, (onginallly had hospital visitation, referenda voted it out)
Seanle. Wasn.
Spain: cutes o f Barcelona. Cordoba. Granada. Ibiza. Madrid. Toledo. Valencia. Vitoria.
West Hollywood. Calif, (hosotial and jail visitation, prelection from housing eviction)
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Unions That Have Negotiated Benefits

The IRS ruled in November 1994 

that a multi-employer fund may 

offer health benefits to same-sex 

domestic partners w ithout ieopar- 

dizing its tax-exempt status. 

However, the fund must lim it its 

domestic partner benefit to just 

3.4 percent of the amount it pays 

for all emoloyee health benefits. 

Taxes are still paid on the benefits 

by the emplyee's partner.

B e c a u s e  they collectively negotiate fo r em ployee benelits. unions can be 3n important a lly in 
winning equity fo r domestic panners. The unions listed here have negotiated bcnctits fo r same- 
sex partners, although some may provide benefits on ly in selected localities. Those entities 
marked with an asterisks (■) o ffe r bereavement and/or fam ily illness leave only. Unless otherwise 
noted, other listed employers otTcr bcnctits that include some form  o f  health insurance coverage 
for domestic partners o f  employees.

AFSCME. Local 146. Sacramento. Calif.*
.Amalgamated Workers Union. Local 88 (RWDSU)*
.American Federation of Government Employees. Local 476/HUD*
.American Federation of Teachers Stalf Union (AFT), Wash.. D.C.
Boston Hotel Worker's Union, Mass.
Canadian Union of Public Employees Local 932. Ontario, Canada 
Columbia University clerical workers. New York. N.Y.*
Committee of Interns and Residents Staif Union. New York. N.Y.
Council 82 (prison guards - N.Y. State benefits)
DC Nurses' Associsiion*
Hotel and Restaurant Employees Union. Local 2(12 San Francisco hotels including the Mark Hopkins) 
International Brotherhood ofEleclrical Workers. Local 18, Los Angeles, Calif.
Legal Aid Society, New York. N.Y.
Legal Services Corporation. Des Moines. Iowa*
ML Sinai Hospital. New York. N.Y.* (nurses)
Museum of Modem Art. New York. N.Y.*
National Treasury Employees Union*
New York/New Jersey (NYNEX), telephone company workers. New York. N.Y.
Newspaper Guild
Oil Chemical and Atomic Workers, (several locals in N.Y. and elsewhere)
Pacific Gas 8c Electric. San Francisco. Calif.*
Public Employees Federation ( N.Y. Slate. SEIU/AfT)
Retail Store Employees Union Local 4I0R-8FCS, San Francisco, Calif,*
Seanle Public Library, Wash.*
Uniled University Professors (professors, doctors & some nurses in leaching hospitals - N.Y. Stale)
Village Voice newspaper. New York. N.Y.
The Writers Guild of America West - Industry Health Fund (the '‘Fund")

'A n y tw o people ... wishing to 

make a commitment to one 

another ... should be considered a 

fam ily ... and receive those 

benefits accorded to families by 

society. Blood kinship should not 

be required of family members, 

nor should marriages.'

American Humanist Association in 

a statement on the family, 1978.

Further Resources
S o m e  organizations tracking benefits and civil rights protections in the workplace include the: 
Lambda Legal Defense &  Education Fund, 6 6 6  Broadway, New  York City, 10012 ; ( 2 ! 2 )  9 9 5 -8 5 8 5  
National Gay &. Lesbian Task Force, 1 3 2 0  - 17th SL .NW , Washington, D C  200 0 9 ; (2 0 2 )  3 3 2 -6 4 8 3  
The Wall Street Pro ject. 80 Wall SL , * 1 1 0 5 , N ew  York. N Y  100 0 5 -3 6 0 1 ; (2 1 2 ) 2 8 9 -1 7 41

Availability and costs o f  these documents change often , so it’ s best to inquire before ordering:

"“Domestic Partner Benefits: Employer Considerations" (4th quarter 1994 of Employee Benefits Practices) 310, 12 
pg. from International Foundation of Employee Benefit Plana, Box 69, Brookfield, WI 33008-0069; (414) 
786-6700

"Domestic partner benefits in (he media industry" S2. S-pg. from National Lesbian and Gay Journalists 
Association. Box 423048. San Francisco, CA 94142-3048.

“Model policy for domesiic partnership health insurance" from Hollywood Supports, 3453 Beverly Hills 
BlvdL.7303, Los Angeles. CA 90048; (213) 655-7705.

"Unmarried... with Benefits" article Dec. 1991 Personnel Journal; reprint information (714) 751-1883

Books
Approaching 2000: Meeting the challenges to San Francisco’s families: The final report o f the mayor’s
task force on family policy (June 13. 1990), Human Rights Commission. City and County of San Francisco,
1170 Market SL. *500. San Francisco. CA 94102-4908: (415) 252-2300.

The BNA Special Report Series on Work <It Family, *38: Recognizing non-traditlonaJ families. Feb. 1991 
(ISBN 1-55871-212-7). S40. 32-pg. BNA PLUS. The Bureau ofNational Aifaira. Inc.. 9435 Key West Ave. 
Walkville. MD 20850; (800) 372-1033. Well-researched domestic partner benefit report.

Partners Task Force f o r  G a y  &  Lesbian Coup les, B ox  9 6 8 5 . Seattle. WA 9 8 1 0 9 -0 6 8 5 ; (2 0 6 ) 9 3 5 -1 2 0 6 ; detn ian0eskim o.com  
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District of Colombia Commission on Domestic Partnership Benelits for D.C. Go< .eni Fmployees;
Final report un i recommendations (July 19901, D.C. Olfice of Personnel. 613 G S l. A 4414 Washington. 
DCIOOOl.

Domesiic Partnership Benelits (Spring 1992), S4. Partners Task Force. Box 9685. Seanle, WA98I09: (206) 
935-1206. Articles on history, legislative banles, benelits and pitfalls; anatomy of a domestic partnership affidavit: 
tips on gaining benefits at your workplace. For a current list ofbuunesse' offering domesnc partner Benefits, add
57.30.

Domestic Partnerships: Legal strategies for the 90s (1989), S30 (Washington residents add S2.43), supplies 
limned. Norihwea Women's Law Center. 119 South Main SL, 4330. Seanle, WA 98104,206-682-9552. For 
lawyers: 200-page collection based in pan on Washington law.

Domestic Partnership Legislative Briefing Packet (1991), S5. Depi ofPublic Education. ACLU, 132 W. 43rd 
Sl. New York. NY 10036. Basic information, resources and model ordinance.

Domestic Partnership Organizing Manual (1992), National Gay & Lesbian Task Force Policy Institute, 1734 - 
I -4th SL. N.W.. Washington. DC 20009-4309; (202) 332-6483 Definitions, insurers and HMOs that cover domestic 
partners, contacts for organizing efforts, sample forms and press clips.

Domestic Partnership Packet (1993), S15, Lambda Legal Defence and Education Fund, 666 Broadway, New 
York. NY 10012-2317; (212) 995-8585. Summaries, highlights, analysis, md sample legislation.

Family Diversity Project publications; Amicus Curiae Brief: Family Service America et ai. (1989); as filed in 
the landmark Braschi case; definition of family in U.S. law. Legal Syllabus: Rights of Domestic Partners 
(1989); outline for law school seminar. Registration of Families with the Secretary of State (1992); procedure 
for Calif. Report o f C alifornia's Joint Select Task Force on the Changing Family (1989); extensive proposals 
to protect and benefit domestic partnen. Repo-t o f Los Angeles Consum er Task Force on M arital Status 
Discrimination (1990); reform recommendations. Strengthening Families: A model for community action. 
Final Report of Ihe Task Force on Family Diversity, City of Los Angeles (1988); substantial references to lesbian 
and gay families. S15 donation per document Checks to: Spectrum Institute, Box 65756, Los Angeles, CA 90065; 
(213) 258-8955 or FAX/258-8099.

Pride at Work: Organizing for lesbian and gay rights by Miriam Frank A Desma Holcomb (1990), S5 -S l 
p&h. S3 eajlen or more copies. Lesbian and Gay Labor Network. Box 1159. Peter Stnyvesanl Sin.. New York NY 
10009. How to secure partner benefits, other advances in union settings.

Recognizing Lesbian and Gay Families: Strategies for obtaining domestic partner benefits (1992), S15, 
National Center for Lesbian Rights. 870 Market S t. ‘<570. San Francisco, CA 94102-3012; (415) 621-0674.

Understanding the Domestic Partner Dilemma: Perspectives o f employer and insurer by Elizabeth Murphy. 
(Second edition 1993). City of West Hollywood. 8611 Santa Monica Blvd., West Hollywood, CA 90069; (310) 
854-7400.

Will You Be Mine? by Diane Whilacre. (1992), S19.95. Crooked Street Press. 2154 Taylor SL, San Francisco. CA 
94133: (415) 931-3990. History o f the San Francisco domestic partnership ordinance (effective Feb. 14, 1991); 
interviews 41 same-sex and four heterosexual couples about their relationships.

Summary thoughts

T h e r e  are other steps cities can take to protect domestic partners. For example, Washington,
D .C .. requires certain businesses to provide employees unpaid leave to care fo r sick fam ily 
members, including domestic partners. The district's law  also gives tax breaks to businesses that 
provide health insurance to em ployee ’ s domestic partners.

Besides workp lace benetils, some businesses o ffe r discounts to household members once 
restricted on ly to a '‘ spouse." The AAA M otor C lubs in a few  slates o ffe r a second membership at 
reduced fees. Avis Rent-A -Car no longer charges a daily second driver fee fo r unmarried couples 
who declare they are a couple. The M inneapolis-based National C ar Rental redefined its “ addi­
tional authorized drivers”  to include domestic panners, also w ithout additional fees o r insurance.
Shorewood H ills , W is., Seattle, Wash, and o lh c r cities a llow  domestic partners a fam ily discount 
fo r user fees at various city facilities. And the Swiss Federated Railw ays (Sw itzerland ) o ffe rs 
rcduccd-farc spouse passes to samc-scx panners who live together.

O ther domestic partner recognitions go beyond the workplace o r m inor public accommodations.
For example. New York State covers domestic partners under fam ily rent control law. And 
Oakland. C a lif, has elim inated a property tran fcr tax fo r domestic partners.

Partners Tusk Force for Gay & Lesbian Couples. Box 9685, Seattle. WA 98109-0685; (206) 935-1206; demian@eskimo.com
O mid-March. 1995. Current Domestic Partnership Policies updated regularly. Please contact us with additions.
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Consider cost, controls and reasons for implementing 
domestic-partner benefits.
Today's HR professionals 
are required to have a vast 
amount o f knowledge on 
a wide array of topics.
Let Perso n nel  Jo urn a l
help. We’ll find the 
expens to answer ques­
tions on the personnel 
issues important to you. 
Your colleagues asked: 
What issues must [ 
address when considering 
implementing domesiic- 
parmer benefits?

Reese Smith, director of employee 
b e n e fits  at Levi S trauss & Co., 
which introduced domestir-partncr 
benefits in June 1992 , answers:

The hrsc issue is to be clear aboui why 
you w ant to extend benefits to domestic 
partners. At Levi Strauss & Co.. we - 'an ­
ted to align our practices with our non-dis­
crim ination policy, which includes non- 
discrimination based on sexual orientation 
and mariiai status.

The issue that most ikquently concerns 
senior execunves is the potential cost. Our 
experience at Levi has shown the cost for a 
domestic partner to be significantly lower 
than that for a spouse.

The next m ost sign ifican t issue is

vnether to extend benefits to sam e sex 
couples oniy or to both same and opposite 
sex couples. We extended benefits to both 
same ana opposite sex couoies. Had we 
lim ited extension co same sex couples 
inly, we wouid snil have nad a discrimina­
tory practice ana that was onacceptaole.

Securing insurance coverage for io - 
mesnc partners is another issue. We. like 
many large com panies, i r e  self-insured 
and so we didn't have a problem securing 
coverage. Smaller companies may have a 
more difficult rune.

The next issue to be faced is defining 
■the eligibility requirements, 'jut detininon 
includes two people who aren 't related, 
a ren 't m am ed to anybody else, live to­
gether in a committed relationship and are 
financially interdependent.

There also are adm inistrative issues. 
N either contributions nor aaym ents for 
dom estic partners can flow through the 
501(C)(9) rrusi. fn addition, the value o f 
the benent must be calculated as income to 
the employee.

F inally, you should  be o repared  to 
address the reactions trom employees, cus­
tomers and communities.

Ed M lckens, editor of Working it 
Out: The Newsletter for Gay and 
Lesbian Employment Issues  and 
author of The 1 0 0  Best Companies 
for Gay Men and Lesbians, says:

There are three areas that HR people 
tend to be concerned about. The first is 
cost. People have great fears about what 
the costs o f domesnc partner benefits are. 
But in fact, now that we nave data from 
case studies, it’s been shown repeatedly 
that domestic partner benetits cost no more 
than spousal benchts do.

A lot o f  the fears about costs are fears 
about .AIDS. But only a minority o f  gay 
men have AIDS and lesbians are one o f  
the lowest nsk groups. .And. even if you do 
>ook at the numbers regarding .AIDS care, 
they're rcmareaoly small. The overall life­
time cost of AIDS treatment oer panent is 
esnmatcd at less than S i00.000. Problem 
pregnancies and chronic neart. !ung and

In uudinon. tiom studies o f  large com­
panies mat have these benetits. oniv aooui 
1% to Z% o f  em oioyees ac tua lly  tarte 
advantage o f  a domestic partner plan. At 
comDames that offer the benefits to all of 
their anm am eu em ployees, same sex or 
opposite sex. the usage tends to be higher.

The second area o f concern is fear ataout 
conaolling  the system. T here 's  concern 
about abuse. I oiten ask HR peooie or ben­
efits adm inistrators how m any o f  them 
actually isk  em ployees to produce mar­
riage licenses when applying for oarmer- 
ship benefits. One assum es ir you sav 
you're m am ed then you are. L'suailv the 
employees just nil out an appiicanon which 
has some sort o f affidavit anacned to :t. 
Then, if that mould turn out to oe wrong ur 
inaccurate, the employee gets into a lot o f 
trouble. There's no reason to expect any­
thing different with domesnc partner bene­
fits. You create your cntena for eligibility 
and have the employees sign an affidavit 
agreeing to the terms. It sunpiy fails 'under 
the same safeguards as any other system.

The last issue is one o f prejudice. The 
(act is thai there's stmpiv a huge problem of 
prejudice affecting domesnc partner bene­
fits. Insurance companies, for one. have 
been unconscionanly resistant to the whole 
idea. A nd em ployers them selves have 
failed to recognize that lesbian and gay 
tamilies are just as important as tradinonai 
families. Companies that do show a sense 
o f equality get enormous payback in terms 
o f loyalty and producavity. I’m astonished 
at how gung-ho em olovees are wnen 
they 're  offered this k ina o f  thing. They 
become the company’s biggest boosters.

I find dial there's a lot o f  unde tinea fear 
aboui losing clients, but besides the media- 
hyped A pple C om puter case in which 
Apple ultimately triumphed over navsav- 
eis. I haven't seen any example o f where a 
client relanonship has interfered. ■

I f  you have a aucsnon that ;:ou would like 
an expert :n the tieid to answer, vou mav 
fa x  it to Dawn Anr'uso a t ~l4i~5l-~U )6  
mail it to P e r s o n n e l  J o u r n a l .  -A 5  Sis- 
cher Ave. 3-2, Costa Mesa. CA 92626. ir 
E-mail it to DA0385tataoi.com.

v l i  2
xioney diseases cost mucn more.

.•\cprimoj wiiu permission 01 rersouuei journal, .*ies». t_n; 
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Domestic Partnership Benefits
9

This m aterial m ay b e  p ro tec ted  by 
copyright Law (Title 17 U.S. Code)

by Mark E. Brossman 
and Rebecca K. Kxamnick

Employers extending health insur­
ance coverage to "domestic part­
ners" o f  employees m ust be con­
cerned with issues related to design, 
administration and cost as well as 
possible tax consequences.

Home Box Office and W arner Brothers 
recently became two o f  the latest com ­
panies to extend health i nsurance to "de­
mesne partners” oftheiremployees. While 
health and other employee benefits have 
traditionally been reserved for spouses 
of m am ed  employees, increasingly, em­
ployers are considering extending these 
benefits to the unmanned partners o f their 
employees.

The trend toward coverage of domes­
tic partners began in 1985 when the city 
ofBerkriey, California fixstotfered health 
insurance coverage to the unmarried pan- ■ 
ncis ofcity employees. Since then a grow­
ing num ber of cities and municipalities 
in California, Oregon and Washington as 
well as the cities of New York. Boston. 
.Ann Arbor and M inneapolis have began 
tootfer similar coverage. Lotus Develop­
ment became the t in t private employer 
tootfercoveragein 1991. and it has since 
been joined by Levi Strauss <4. Company, 
AppleCom puterand MCA. Inc.. among 
other companies. Stanford University, the 
University of Chicago and the Univer- 
sityof Vermont are among theeducarional 
institutions with such programs.

While these policies have been hailed 
associaladvancementbysome.they have 
also sparked their share o f controversy. 
Apple Com puters' policy recently m ade 
headlines when a Texas county, citing 
conem s over '‘family values.” voted to 
withhold a tax abatem ent from an 580 
million office complex Apple planned to 
build in the com m unity because o f the 
com pany’s policy o f extending benetits 
to dom estic partners o f its gay and les­
bian employees. The county eventually 
reversed its decision, agreeing to the tax 
rebate for the planned developm ent.

i  his article will examine some o f the is­
sues fanng employers considering domes­
tic partnership benetits; the definition o f 
domestic partnership and the adm inistra­
tion and costs o f programs extending these 
benefits. The article will then consider the 
stamsotlcffll challenges to compel cm pkryer 
coverage o f dome ric panners. Finally, the 
article will consider other legal issues sur­
rounding extension ofhealth coverage to 
domestic partners, including the tax con­
sequences o f such employer action.

Defining the Terms
The definition o fdomestic parr senhip 

varies under different employer plans. Ap­
ple Com puter uses for its definition o f a 
domestic partner. ”a person over age 18 
who shares living quaners with another 
adult in an exclusive, committed relation­
ship in which the panners are responsi­
ble for each other’s common welfare.” 1 
This definition is fairiy standard in that 
it contains; ( I) a minimum age require­
ment; (2) a requirement that the couple 
live together. (3) a financial interdepen­

dence requirement; and  (A ) a requirement 
that the relationship in question be an ex­
clusive one. (Some employers require that 
the relationship be a “perm anent" one.)

O ther com panies reject the term do- 
rnesncpartnershipahjoepihet. Levi Strauss 
A.Company extends itsheaithcoverage 
to “unm arried couples,” defined as an 
eligible employee and any other person 
who live together, are financially inter­
dependent, jointly responsible for each 
otLeris com m on welfare and consider 
themselves life partners.1

A m ajor distinction in employer det- 
'miuonsotdomeshcparmership is whether 
the concept is limited to same sex cou­
ples. UndertheHomeBoxOfficeprogram. 
for example, health benefits are extended 
only to same sex couples who can estab­
lish that they live together and are finan­
cially interdependent. The com pany has 
said that it chose not to include unm ar­
ried heterosexual couples because they have 
theopdon toobtain health benefits through 
marriage.5 Stanford University made a 
similar derision in December 1992 to limit 
i ts program to same sex couples. A spokes­
person forthe university said inan inter­
view at thar time that the university chose 
not to address “ tifesryle choices" but in­
stead to address“!ack ofacccss(to health 
care) because o f sexual orientation.” '1

Other employers, such as Levi Strauss, 
haveextended benefits to unmarried het­
erosexual couples as well as gay couples. 
Companies deciding to pursue this option 
may have concluded that excluding het­
erosexual couples would violate the com­
pany's policy o f  nondiscrimination on the 
basisofsexual orientation. Companies ex-



tric in g  oer.encs only to gay coupies may
responding :o cue loobyingefiorisofeay 

employees that do not appear to have been 
duplicated outside ofthegay comm unity.

A notneraistinction among em ployer 
domestic partnership plans is the extent 
:o wnich em ployers otTer nonhealth-re- 
atea benefits to dom estic partners. Toe 
m ajority o f em ployers appear to nave 
lim ited coverage to health care. Apple 
Computers isoneem ployerthat has made 
jay-care center use and fitness center 
pr.v ileges available to domestic partners. 
Additionally, the com pany has m ade be­
reavem ent and family leave available 
to employees with dom estic partners on 
the sam e term s that the leaves are made 
available to m arried em ployees.5

Employers have had the opportunity 
to consider the applicabiliry o f domestic 
partnership concepts to their leave g l ­
ides as they adopted family leave poli­
cies to comply with the federal Family and 
Medical Leave Act. effectiveasof August 
i, l993.<> .Among other requirements, the 
act requires covered employers to pro vide 
up to a total o f 12 weeks o f  unpaid leave 
to care for an im m ediate family m em ber 
with a serious health condition. The act 
defines immediate fam ily  to include 
“spouse. childorparenL'" Employers may 
consider adopting leave policies that go 
beyond the requirem ents o f the statute 
to include domestic partners in the def­
inition o f immediate family.

Administration and Costs 
of Programs

Employers that offer domesiic partner­
ship coverage typically require employ­
ees to sign a form o r an affidavit attest­
ing to the s tarns o f their relationship. For 
example. Levi Strauss offers an employee 
3 1 days from the formation o f a domes­
tic partnership to add his o r her domes­

tic partner to the company's medicaL den­
tal and -ision olans. Theempioyee must 
signaformcertuyingthatthecoupie meets 
thecompany'seligibiiicy requirements and 
must also premise to notify the company 
ifthecoupiediscoannuesits relationship.

Although most employers sim ply re­
quire employees seeking the benefit to 
attest in writing that their relationship 
with the person to be covered fits the com­
pany’s definition, other employers require 
some tangible proofofcom m itm ent such 
as a domestic partnership agreem ent; a 
jo in t mortgage or lease; designation of 
the partner as a beneficiary for the em ­
ployee’s life insurance, retirem ent con­
tracts orwill; durable pow erof attorney 
for pro perty o r health care; or jo in t own­
ership of property.

If the workplace is located in one o f 
the 12 U.S. cities that have passed ordi­
nances allowing individuals to formally 
register and dissolve dom estic partner­
ships. an employer might additionally re­
quire that an  employee and partner reg- 
ister under the ordinance in order to qual­
ify for the benefits.'

.As corporate extension o f health ben­
efits to domesnc partners is rrlanvdy new, 
it is difficult to estimate the cost o f such 
programs A few employers have however, 
made their cost estimates public. Apple 
Computer predicted that less than l% o f 
the company’s 8. iOO employees would sign 
u p fo rthe plan, at an o vcrall cost to the plan 
o f less than .3%.* Home Box Office esti­
mated the additional cost io the company 
to be approximately S 1.300 in taxes and 
health plan contributions foran employee 
earning S50,000. The company predicted 
that fewer than ten o f its 1,600 employ­
ees would sign up for the plan.*

Employers have also considered as part 
of then cost projections the possible insur­
ance risks o f the individuals likely to be

covered under such policies, in an ;nter- 
•newwithacampus newspaper. ;n response 
co the suggestion that ;ne audition of gay 
men co the insurance pool might on  ve up 
;he cost o f  the university's insurance be­
cause o f the tnciaence of HIV-related ill­
ness. aScaniord Umversicyspokesperson 
said that the university did not consider 
sucha factonn establishing its policy, add­
ing chat some evidence suggests that les­
bian paxtnersmps are at a iowemsk fo r .AIDS 
and that m am ed couples can expenence 
health care needs more costly than .AIDS 
such as cardiac cases, transplan ts. cancers 
and premature babies.10

Apple Com puters’ expenence in Texas 
may inevitably figure into employer de­
cision making regardingdomesnc partner­
ship policies. After the county's initial re- 
jechonof i ts tax abatement. Apple officials 
stood by the company policy, saying that 
asa m aoerofborh “principieand econom­
ics” the company would not proceed with 
its planned building project unless the tax 
break was reinstated.11 Gay nghts groupc. 
said the action initially taken against Ap­
ple was the first time a government entity 
had sought to punish a company for a do­
mestic partnership policy, ca llin g the ac­
tion a reflection o f  pervasive antigay bias 
in much o f the country.1*

Legal Status o f Coverage
Extension ofbenefitcovenge to domes­

tic partners to date has typically been the 
result o f collective bai gaining in the case 
ofcity employees and voluntary employer 
action in the private sector. Attempts by 
employees to win benefit coverage through 
legalchailengestoemployerpolic.es have 
met with som e success.

Domestic partnership benefits were ex­
tended to New York City employees in 
N ovem ber 1993 as pan  o f a settlem ent 
o f a lawsuit brought against the city by
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j  groupo: school teachers. In Gay Teach- 
i n  .-Us n v. Board o f Education o fC itv  
o jyew  York, 1J the teachers claimed that 
the Benefit plans adopted by the^few York 
City Board ofiEducation constituted dis­
crim ination on the basis o fm a n ta l sta­
tus and sexual orientation under the New 
Y orkStateconstitutionandstate hum an 
nghts laws because the pians do not pro­
vide coverage for unm anned panners o f  
school employees.

The settlement o f the New York teacb- 
ers’ case cails for dom estic panners and 
dependents o f city employees to be of­
fered health insurance coverage under 
the sam e terms and from the sam e pro­
viders as are available to m am ed spouses. 
The settlem ent was m ade possible by a 
New York State D epanm ent o f Insur­
ance ruling reversing a policy prohibit­
ing New York insurers from extending 
health insurance to domes tic panners o f  
covered individuals. U nder the d epan- 
ment's new approach, an insurance com ­
pany can grant coverage to a dom estic 
partner if  the insured makes a showing 
o f m utual dependency, dem onstrating 
the existence o f such factors as com m on 
ownership o f  property and sharing o f 
household expenses.14

To qualify for the benefits under the 
New York City policy, couples will have 
to register as domestic panners in the city 
clerk’s office and then subm it a registra­
tion certificate, a sworn joint declaration 
of financial interdependence, and two 
iternsofproofof the interdependence.13

Legal challenges to compel private em­
ployers to adopt dom estic partnership 
policies have not been successful to date. 
The U.S. D istrict Court for the Southern 
DistrictofNew York ruled in a  1993case 
that AT&T’s policy banning discrimina­
tion on the basisof sexual orientation did 
not require t he com pany to  extend bcn- 
eritsto thesurw ingparm erofadeceased 
gay em ployee.16

The Southern District found tha t the 
terms o f the com pany’s sickness death 
benefits plan lim ited eligible beneficia­
ries to legal spouses and to dependent 
adopted children, stepchildren or rela­
tives of the participant. The court found 
that the plan did not require coverage of 
the employee's surviving partner or the 
survwmgparmer’s natural children, who 
had resided with thecouple forten o f  the 
12 years o f their relationship. In decid­
ing whether to include iheemployee's do­

mestic partner in the plan, the court de­
ferred to the express terms o f the plan, 
which dictated that the law o f the em ­
ployee's state o f  residence would deter­
mine the legality o f the marriage.

T hecourt found that A T& Ts nondis­
crim ination policies did not govern the 
plan seligibility determinations. Rather, 
the court cited a Second Circuit Court 
o f  Appeals decision that found that for 
plans governed by the Employee Retire­
ment incom e Security Act (ERISA), em ­
ployer obligations are exclusi vely derived 
from plan docum ents and summary plan 
descrip tions.17

The court stated that if the p lain tiffs 
argumenrs were to prevail, “defining the 
contours o f the ‘spousal relationship' 
would become a complex m a::er o f  ad­
m inistra tion” for employers. Tae court 
further stated that such m atters would 
be “better addressed through legislative 
m eans or um on-m anagem ent negotia­
tions rather than  on an ad hoc basis.’’18

The plaintiffs in the AT&T case at­
tem pted. unsuccessfully, to rely on the 
definition offamily  adopted by the New 
York Court of,Appeals in Braschi v. Stahl 
Associates C o.19 In Braschi. a gay m an 
sought to remain in the apartm ent he had 
shared for ten years with his partner who, 
until his death, was the sole nam ed ten­
ant on the lease. The court found that for 
the purposes o f  New York regulations 
barring eviction o f a m em ber o f a ten­
ant’s family who had been living with the 
tenant, the definition o f fam ily  should 
not be “ rigidly restricted to those peo­
ple who have formalized their relation­
ship by obtaining, for instance, a m ar­
riage certificate o r an adoption order.”20

The Braschi court found that “ a more 
realistic, and certainly equally valid view 
o f  a family includes two adult lifetime 
partners whose relationship is long term  
and characterized by an emotional and 
financial com m itm ent and interdepen­
dence.”21 The Southern District in the 
AT&T case acknowledged the continu­
ing^viability ofthe Braschi case in thecon- 
text o f  housing and eviction issues but 
refused to extend the definition o ffam ­
ily to the health care coverage context.

Tax Consequences
The treatment o f domesiic partnership 

benefits under the Internal Revenue Code 
(the Code) may become a future subject 
ofliugaiion. Currently, under Section 106

o f the Code. the value of imoioyer-pro- 
vided health care coverage :s exciudaoie 
from a n  employee's g: j s s  income if the 
coverage is for the employee, me emplov- 
ee'sspouseortheem ployee sdependenis
as defined by the Code. If this exclusion 
does not apply, the excess ofthe fair mar­
ket valueofthe medical coverageoverthe 
amount paid by the employee for the cov­
erage is i ncludable in the employee's gross 
income u.ider Section 61 of the Code.

In a series o f private letter rulings, the 
Internal Revenue Service has determined 
that a domestic partner does not autom at­
ically qualify as a dependent under the 
C o d e .- Rather, to qualify as a dependent, 
the domestic partner must receive more 
thanhaifofhisorherfinanciaisupport from 
the taxpayer, reside with the taxpayer and 
be a member o f the taxpayer's household. 
Supporters o f  domestic partnership ben­
efits have noted thar the fust of these re­
quirements prevents employees with self- 
supporting domesiic partners from taking 
advantage o f the Section 106 exclusion.

The IRS rulings also state that a do­
mestic partner who is considered a com- 
mon-law spouse under an applicable state 
statute would be considered a spouse for 
the purposes o f  the income exclusion. This 
ruling will not, however. aiTect gay and 
lesbian partners whocurrcntly do not qual­
ify for common-law spouse status under 
the law o f any jurisdiction.

COBRA Rights
Employers considering extendingheaith 

coveragetodoniesuc parm ersof employ­
ees must aiso consider whether to extend 
rights under the Consolidated Om nibus 
Budget Reconciliation Act o f 1985 (CO- 
BRA)totheseindividuals. Currently, un­
der the Code, employers are required :o 
provide continuing health coverage un­
der COBRA only to “qualified benefi­
ciaries,” defined under Section 607(3) 
ofERISAasthespouseordepender.tcluid 
ofthecoveredemployee. Employers that 
adopt domestic partnership plans may 
wish to voluntarily extend COBRA nghts 
io the dom estic partners o f employees 
so that theentire  health care package of­
fered to employees in domestic partner 
relationships is equal to that offered to 
m am ed employees.

fContinued on page I T



Table II 

Employee Stock Plrms

Country 

3enuum

cause :t :s unsure of :he femaie voters' 
-racr.cm to such 2 move.

Employee Stock Plans
Tabie II gives 2 sum m ary o f tne legal­

ity o f  stock plans in each country, along 
with a com m entary on their incidence. 
In the United States, stock ownership is 
common. ofFeringseveral tax incentives. 
Further, the United States ;s 2 market 
where buying and selling o f stock by an 
individual is a simple and relatively in­
expensive cask. C ontrast that to Europe 
where, although plans are legal, they are 
only'widespread in the United Kingdom. 
Ireland and France. In fact, the United 
Kingdom is the biggest stock market :n 
Europe and offers very generous tax in­
centives forstock ownership. However, 
most o ther countries do not offer sim­
ilar tax advantages to either the employee 
orthe employer, hence employers’ reluc­
tance to set up any plans. Whvoffera ben­
efit if it is not appreciated by the employ­
ees? Further, in several countries, it is 
an expensive and daunting task to buy 
and seil stock. U.S. m ultinationals with 
European employees encounter illrther 
problems. Employees may not know what 
ihe stock is worth because it is not quoted 
i n Europe, or there may be potential ex­
change rate risk because diestock is quoted 
in dollar terms. .Although the EC does 
not have any specific legislation on the 
agenda, it has a desire to encourage the 
use o f stock ownership as a vehicle co 
widen employees' financial participation 
in their employers. There are many ob­
stacles to overcom e before this is wide­
spread throughout Europe, but the in­
tention is there. Tnis trend is one for the 
long term , rather than the short term.

Conclusion
fn sum m ary, the benefit trends dis­

cussed in this arucie are interrelated with 
other factors, inciudingcost containment 
and the role o f the EC. The reason for 
concern about cost containm ent is the 
general expectation thai local governments 
will decrease social security benefits as 
a result of the strain on financingcaused 
by the aging population. The second fac- 
to risthe  E C sobjectiveofim posingsin- 
gle legislation throughout Europe. Tne 
EC’s influence is evident in the debates 
on Pan European pension funds, sex 
equality legislation 2nd. to a lesser ex­
tent. on w ideningstockownership. The

Denmark

.--once

Germany

Ireland

Netherlands 

Soain 

United SCingdora

com oinederfectof these factors will place 
an incremental burden on employees.

Employers will need to be creative in 
shiftingspecdic benefits to employees who

Domestic Partnership Benefits
(Continued, from  page 4)

Conclusion
Employers consideringexiendingheaith 

coverage and other employee benefits to 
domestic partners can consult the expe­
riences o f  an increasing num ber o f  em­
ploy ers. .As more employers develop such 
programs and as the outstanding legal is­
sues are resolved through litigation and 
legislauveaction. employers wiil have ad­
ditional guidance fornavigating this rap­
idly evolving area. -EBJ
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Em ployee Benefits

PRACTICES
Fourth Q uarter 1994

This m aterial m ay b e  p ro tec ted  by 
copyright Law (Title 1 / U.S. Code).

Domestic Partner Benefits: Employer Considerations

Employers have witnessed and adapted to a continuum of changes 
over the years, but perhaps in no other area have they been 

as challenged as in domestic partner benefits. 
Whether progressive, status quo or somewhere in between, 

employers are dealing with an issue in transition.

Introduction
Unlike the developm ent o f o ther family-oriented ben­

efits, including child care, flextime, telecom m uting, and 
medical and family leave, the evolution o f  dom estic part­
ner benefits has been and continues to be fraught with con­
troversy. The typically straightforw ard steps in instituting 
a new benefit, such as revisiting com pany policies, obtain­
ing legal input, com m unicating with participants and set­
ting up adm inistrative changes, can becom ea battleground 
o f deep-seated religious beliefs and /o r ethical convictions. 
While those controversies are outside 
the scope o f this writing, acknowledg­
ing their existence can help employers 
exam ine som e o f the most fundam en­
tal questions as to why they provideem - 
ployee benetits in the first place.

Fourth Quarter Highlights:

What Is a Domestic Partnership?

In the generic sense, a domestic part­
nership is an ongoing personal, intimate 
andcom m itted relationship between two 
persons of the same oropposite sex who. 
forwhatever reason, arenotlegal spouses. 
Persons or entities recognizing domes­
tic partnerships, as well as persons i n do­
mestic partnerships, generally agree on 
a coreset o fcn teriacom m on to and de­
fining these relationships. These include.

Definition o f  dome)tic 
partner

Com o f domestic partner 
corerege
Taxability o f domestic partner 
health benefits

but are not lim ited to: (1) both persons are over age IS.
(2) neither person is related by blood cioser than permis­
sible by state law for marriage, (3) the couple shares a res­
idence with the in tent to rem ain together indefinitely and 
(4) the couple is em otionally and financially interdepen­
dent. Beyond these criteria, em ployers may stipulate o ther 
conditions that fit their in ten t in providing dom estic part­
ner benefits.

Because there is no standard legal definition o f  a dom es­
tic partnership, the generic definition may be broader than 
the definition set forth by an employer. The question “What
  is a dom estic partnership?" is different

from the question “ How does the em ­
ployer want to define a dom estic part­
nership?" even though the answers to these 
two questions may be the same. Addi­
tionally, the term domestic partners dis­
tinct from the concept of roommate, which 
is limited to two (or more) nonrelateo 
adults who merely share living space.

The Changing .American Family
Dom estic partnerships are a reality 

o f Am erican life, along with a m ynaa 
of o ther nontraditional families. Single 
parent families, families o f divorce or 
separation, adoptive families and ex­
tended families, as well as domestic p an ­
ners hips, are among the family types that

International Foundation of Employee Benefit Plans



Providing D om esnc Parm er Benefits

— A Checklist o t 'E m p lo y e r  C ons ide ra t ions—
Steps in making the initial decision

, J  Revisit employer philosophy on providing employee benefits

, J  Review intem ai nondiscrim ination poiicv tor consistency with employer actions

_J Exam ine benefits-as-compensacton equity issues

, J  C om m unicate and consider employee feedback

J  G ather and analyze cost data

Q  O btain  legal input

□  Evaluate adm inistrative details

Subsequent decisions
3  coverage include all domestic panners or only same-sex panners?

Q  W hat criteria will define a domestic pannership?

Zl W hat docum entation, if any, wiil be required?

Zl W hat waiting periods, if any, will be imposed? 

i j  W hat will be the scope o f benefits coverage?

Q  N onhealth benefits only 

Zl H ealth and nonhealth benefits

Q  W hat am ount, if any, will the employee pay for the cost o f  health coven ge? 

Q  Will continuation coverage be extended to dom estic panners?

no longer fit the trad itional m arried couple with or w ith­
out children model. According to U.S. Bureau o f Census 
statistics for 1991. unm arried  couples represented 4.5 m il­
lion households; one-th ird  o f these households consisted 
o f same-sex couples. Since 1970 the num ber of reported 
dom estic p an n ersh ip s  has increased 400% .’

The word fam ily  has many different connotations. .As d e ­
fined by federal regulation and laws in every state, a family 
consists o f a iegallv m am ed  m an and woman and their de­
pendent children. From  anotherperspective. ayd/m/y could 
be defined as “a unit o f  interdependent and interacting per­
sons. related together over tim e by strong social and em o­
tional bonds an d/or ties o f marri age, birth andadoption. whose 
central purpose is to create, m aintain and promote the so­
cial. menial, physical and em otional well-being o f each o f  
its m em bers.’2 Yet another definitionoffamily is represented 
b/onejudgu’s ruling in acase involving! woman's legal adop­
tion o f her female partner's biological child. The opinion 
accompanying the court decision reads as follows;

Today a child who receives proper nutrition, adequate 
schooling and supportive sustaining shelter is among 
the fortunate; w hatever the source. A child who also 
receives the love and nurture o f even a single parent

can be counted among the blessed. Here the court finds 
a child who has all o f the above benefits and two adults 
dedicated to his welfare, secure in their loving p an n er­
ship, and determ ined to raise him to the very best o f 
their considerable abilities. There is no reason in law. 
logic or social philosophy to obstruct such a favorable 
situation.3
Employer recognition o f domestic partnerships is. in part, 

a reflection o f the diversity o f  the workforce and. more di­
rectly, an attem pt to meet the benefit needs o f all em ploy­
ees. regardless o f the type o f “ family" they choose to form 
or the lifestyle it represents.

While domestic partner is currently  the most com m on 
term used to describe either person in an unm arried  cou­
ple. o ther terms som etim es used are life partner o t spousal 
equivalent. In addition co domestic partnership, the term 
functional equivalent o f  marriage is som etim es used to de­
scribe the relationship. Term s frequently encountered to 
describe the "fam ily" formed through a dom estic partner­
ship include relationship akin to that o f  a family, alterna­
tive nuclear fam ily o t fam ily type unit. The term compan­
ion benefits is sometimes used in place o f the m ore com ­
mon domestic partner benefits.



E m p l o y e r  provision o f dom estic partner benefits is a rel- 
d tive lv  new phenom enon. The tillage Voice, a local New 
York City newspaper whose program has been in effect since

^82. was one of the first em ployers offering coverage to 
domestic panners. The I 2 years since then have witnessed 
: slow em ergence of o ther puoiic and private employers 
rroviding varying types and levels o f benefits to persons 
qualifying as dom estic partners. The c itieso f Berkeley and 
•Vest Hollywood followed precedent in 1985. making do­
mestic coverage first available in the public sector. The year 
. J 89 m arked a sim ilar move for Ben and Jerry ’s H om e­
made. Inc.. the well-known Verm cnt-based icecream  m an­
ufacturer. Since 1990 num erous employers, particularly in 
.ugh technology, telecom m unication and the entertainm ent 
ndustries. have announced the im plem entation o f dom es­

tic partner benelits. These include, for example. Lotus D e­
velopment Corporation. Apple C om puter Inc.. M ontefiore 
Medical C enter. Levis Strauss A. Co.. W arner Bros, and Vi­
acom International. H arvard U niversity and the Massa- 
m usetts Institu te of Technology are am ong the 1993 ad­
ditions to the list ofuniversities offering dom estic partner 
benefits. M ost recently. V erm ont became the first state to 
extend dom estic partner benefits to state workers. C over­
age includes health and dental benefits for both same-sex 
and opposite-sex dom estic panners.

T o date, over 200 entities are known to offer domestic part­
ner benefits in some form. A current list o f private employ­
ers, colleges and uni versifies, public sector employers, as weil 
as unions that have negotiated for dom estic partner bene­
fits. is contained in the A ppendix. The num ber o f private 
employers who offer dom estic partner benefits but have not 
innounced that decision is not known.

It may be too strong a sta tem en t to say the provision o f 
domestic partner benefits has becom ea trend: nonetheless, 
:he num ber o f  employers providing dom estic partner ben­
efits is steadily growing. Perhaps even m ore significant is 
-.his growth is increasingly w ithout fanfare. While the larger 
.ssue rem ains on the political forefront, employers are in­
dependently approaching dom estic partnerships from an 
employee benefits perspective.

Weighing the Decision
W hether an em ployer decides to extend coverage to 

dom estic pan n ers  is a separate issue from the process o f  
weighing the decision. The following discussion exam ines 
the various reasons why em ployers o iler dom estic part­
ner benefits as well as the reasons why they are hesitant 
to do so. As a benefits issue, the decision to provide do­
mestic partner coverage requires the sam e kind o f thor­
ough evaluation required o f  any o ther addition o r change 
to benefits coverage. C om pany policy, cost, adm in istra­
tion and legal im plications are am ong the points to be care­
fully considered. It is im portan t to note, however, whiie 
an em ployer may use curren t law to support the decision 
not co provide dom estic partn er benefits, the decision it­
self is not a legal one.

Snapsho t

Employers who provide dom estic partner benefits do 
so for i  num oer o f reasons. Whiie these reasons are p re­
sented separately for this discussion, in reality their im ­
pact overlaps.

Providing benefits co employees in a m anner that does 
not d iscrim inate on the basis o f  sexual o rien ta tion  and /o r 
m arital status is increasingly becoming a priority  for em ­
ployers. Benefits com prise a significant portion o f com ­
pensation. usually about 40%. From  this standpoin t, it can 
be argued an em ployer who provides benefits to m arried 
em ployees that are not available to unm arried  em ployees 
living in dom estic partnerships pays em ployees different 
total com pensation based on thecom position  o f  their fam ­
ilies. 4 Again, em ployers need to be clear and com fortable 
with their definition o f family.

Financial equity is also an issue as far as the tax advan­
tages to the employee o f certain em ployer-sponsored ben­
efits such as health care. These tax advantages are unequi v- 
ocally available to traditional families, while the employee 
in a dom estic partnership is eligible only if his or her part­
ner is a dependent by definition o f the Internal Revenue 
Code (IRC).

Attracting and retaining employees is ano ther key reason 
why employers offer domestic partner benefits. The mag­
netism o f a com prehensive benefits package is a given ana. 
all else being equal, it can be the deciding factor in whether 
a quality worker accepts a new position or continues em ­
ployment with the organization. For employers, particularly 
in geographical’areas o r industries with large percentages 
ofworkers to whom this benefit vou ld  be im portant, it makes 
good business sense to offer dom estic partner coverage. In 
addition co having a com petitive advantage in recruitm ent 
and retention, these em ployeis may also expenence im pro ved 
morale and productivity in their workforces. These effects, 
however, are difficult to measure.

Finally, employers may choose to offer dom estic part­
ner benefits to be recognized as a lead -r in benefits inno­
vation. either nationally or w ithin their com m unities. A 
num ber o f well-known employers, perhaps most notably 
Levis Strauss & Co., have consistently taken a leadership 
role in this regard.

The questions raised in the process o f  deciding w hether 
co provide dom estic partnercoverage have forced em ploy­
ers to exam ine their internal em ploym ent policies. Where 
there is a discrepancy between a stated policy of nondis­
crim ination and the em ployer's actual practice in provid­
ing employee benefits, a decision is often m ade to offer do­
mestic partner coverage. Not only does this establish con­
sistency within the organization, but it lends credibility  to 
policy as well.

Valuing diversity in the workforce, recognizing employee 
needs and providing relevant benefits are central to an em ­
ployee benefits program that includes domestic partner ben­
efits. The process that leads to that decision inevitably in­
cludes an even more basic question— the question o f wnv 
employers provide employee benefits in the first place, fn

W hy Employers Offer Domestic Partner Coverage



T.e .ase o f health care. iro u ccc-e rag e  alleviates, ifnocelim - 
-.ates. :ne financial concern :nat accom panies the alness 

:i a .oved one. The question  that follows is wnether tne :il- 
-.ess o f 1 ’.ovea one ;n a noncracm onal famiiy :s any less 
stressful o r costly than tnat occurring in a traum onai ;am- 

This type of reasoning has lea some emcjioyers to con- 
.luoechat m em bersofnon trad itionalhouseno ids in which 
:r.ere :s the functional equivalent of a m arriage should be 
iffordec health coverage as well. A sim ilararzum ent holds 
true for o ther benefits relevant in times of crisis, such as 
family leave o r bereavem ent leave. An example o f a con­
venience benefit falling in this category might include sub- 
-iGized relocation expenses.

Some o f the questions employers can ask them selves co 
tort througn the ra tiona leo f theirbenefic programs include:

• Does the purpose o f family benefits justify not treat­
ing dom estic partnerships as families?5

• Isthereacom pellinejustificationfordistinguishingbe- 
cween dom estic partnerships and traditional families 
on the basis o f  perceived need?0

• W hat are the justifications for not treating a dom estic 
partnership  as the moral equivalent o f m am age? '

• D ocostsjustifvdiiTerentiating domestic partners from 
spouses?8

Why Employers Do Not Offer 
Domestic Partner Coverage

Employer reluctance to offer dom esiic partner benefits 
rcvoivesaround financial uncertainty, im plem entation hur­
dles. possible legal im plications, perceived or real negative 
reactions and  am bivalence toward the issue itself. Tnese 
concerns are often  exaceroated by the fear o f entering un- 
cnarted waters, accom panied by a lack of sufficient data  
to confidently m ove ahead.

Costs
Cost considerations are usually on the top o f the list o f 

reasons why em ployers hesitate to provide dom estic part­
ner benefits, especia'ly health care coverage. After years o f 
effort in health care ccst management, employers are un­
derstandably adverse to adding additional dependents with 
in  unknown risk. W hat expenence has borne out. however, 
does not support these rears. Almost across the board, em ­
ployers offering dom estic partner benefits report, at most, 
minimal additional costs. In general, there is no evidence 
:o mdicate that the average health care costs o f a dom estic 
oartner (same sex and /o r opposite sex) will be significantly 
signer than that o f  a spouse.'5 While the num ber o f employ- 
:rsoffenngdata and the num ber ofyears overwhich the data 
has been gathered are not sufficient co be infallible, these 
.nuial low-dollar reports are consistent.

Several types o f costs are associated with dom estic part­
ner health care: direct or out-of-pocket costs, costs a ttn b - 
nable to adverse selection (AIDS costs) and adm inistrative 
:osts. Ofthese. direct costs and A ids-re la ted  costs have gar­
nered the most attention.

Meaningful data on the direct costs o f  adding health care 
.-overage for dom estic panners is lim ited. Some em ploy­

ers lack sufficient experience :o -ecom caca: j;ners na^e 
declined :o snare their cost data. Where suc.n inform ation 
:s avaiiaole. however, cost increases are small ana som e­
times negligible. The C ity o f Seat tie ana HBO. inc.. aecorc- 
.n g to o n e  report, have found covering a dom estic partner 
:s less expensive than covering a spouse. Both Lotus De­
velopm ent Corp. arid Levis Strauss dc Co. have founa do­
mestic partner coverage is the same as or less than spousal 
o rocheraependen tc ; v e ra g e .0 Another report finds pians 
offering dom estic p artner health coverage oniv to same- 
sex couples expenence about a 1% total increase tn heaith 
care costs: plans offering health coverage to ail dom estic 
partners expenence approxim ately a i%  increase in health 
care costs. 1

Some employers have a ttnbu ted  :ne very low cost in­
crease associated with adding a dom estic partner health 
care benefit to an overall rebalancing o f costs in a p a rtic ­
ipant group that includes same-sex partners. Female cou­
ples. for example, are at a lower nsk for AIDS chan het­
erosexual couples. (U nm arried heterosexual domestic part­
ners have the same risk for AIDS os m arried co u p les .) ': 
Also, female couples enrolling in domestic partner ben­
efit program s tend to ou tnum ber maie couples by a ratio  
o f fc u r to o n e .13 M alecoupies do not incur thecosts o f  preg­
nancy and childbirth , particularly the very hign costs o f  
prem ature births. Fu rther, medical costs for cancer, organ 
transplants, cardiac care and other serious conditions af­
fecting the population at large are significantly higner than 
the cost o f treating A ID S .14 Tne current average AlDS- 
related ciaim is S 1 19.000; a prem ature birth can cost as 
m uch as Sl m illion .13

.Another factor explaining the low costs associated with 
adding dom estic partner health coverage is the low rate o f 
participation. Even in geographical areas and industries 
in which the benefit would be expected to be more highly 
valued, the percentage o f  employees signing up for dom es­
tic partner coverage issm all. Generally, participation rates 
are less than 5% o f the workforce and frequently are less 
than 2% .16 Low participation is partly explained by the fact 
ihat domestic partners, particularly same-sex domestic part­
ners. are usually em ployed and have obtained health care 
benentsthroughtheirow nem ployers.Second.m anysam e- 
sex partners prefer to keep the nature o f their relationship 
confidential. Third, som e couples may choose to forgo cov­
erage when they learn o f the tax consequences for a non- 
dependent partner. (See Tax C onsequencesof Health Cov­
erage.) Fourth, one o r both partners may not want to incur 
unintended liabilities, such as palimony, loss o f com m u­
nity property, or responsibility for a partner's debt that could 
legally result from signing an employer affidavit attesting 
to the nature o f the re la tionsh ip .17 Finally, if employees 
are required to pay for all or most of the dom estic partner 
coverage, some couples may find the cost o f coverage pro­
hibitive.

\  related cost concern frequently expressea by em ploy­
ers ;s chat an employee will falsely portray a dom estic part­
nership toobtain health insurance coverage for asickfriena. 
This type of abuse, however, has not been reported am ong



employers prov lu tngthe benefit. Where coverage induces 
>ame-se.x aomescic partners. :he possible soe.ai stigma a t­
tached to tne relationship is a sufficient deterrent :o false 
rep resen ta tio n ,'8 Further, employers generally require a 
signed statem ent confirm ingtheaom estic partnership, some­
times accom panied by one or more forms o f docum enta­
tion. that clearly indicates the consequences o f falsifying 
the inform ation.

From a financial perspective, funding dom estic partner 
benefits remains som ew hat elusive for employers who are 
not self-funded. At this point, only a handful o f insurers 
will underw rite dom estic partner health coverage.19 Insur­
ers. and to a lesser extent HMOs. are m ovingsiowly in this 
regard. The trend am ong HMOs has been to add a retro­
actively negotiable surcharge on a total prem ium  basis to 
cover the estim ated increase attributable to dom estic part­
ner coverage. An initial HMO surcharge can range from
0.5% to 5 .0% ofthe total prem ium : typically, however, the 
surcharge is e ither reduced or elim inated based on actual 
expenence.20 Some HMOs add thesurcharge to the perpar- 
•icipant prem ium  and. in som e cases, only to two-party or 
family enrollees.

Although admi nistrati ve costs are a m inor financial con­
sequence o f adding a domestic partner benefit, some em­
ployers may initially view them as a deterrent. There are likely 
to be one-tim e costs associated with collecting and circulat­
ing eligibility, tax and other inform ation to employees, and 
setting tip the payroll system to withhold taxes for those em­
ployees who are subject to tax on the employer-paid cost of 
coverage. The ongoing costs o f  adding enrollees is expected 
to be a negligible expense.21

Legal Considerations
Employers may be deterred from offering dom estic p art­

ner coverage because o f various legal issues, including co­
habitation. the “dependen t’’ status o f a dom estic partner 
and the contractual im plications o f a signed certification 
of dom estic partnership. At a m inim um , employers con­
sidering adding domestic partner coverage are encouraged 
tocheckstateand local laws. (See TaxConsequencesofHeaith 
Coverage.)

Congress has given the states authority to define the le­
gality o f different kinds o f  interpersonal relationships and 
has m ade it clear that “ in theapplicarion o f federal tax laws, 
taxpayers will be treated in their intim ate and personal re­
lationships as the state in which they reside treats them ." 22 
The 1RS reiterated in a recent private letter ruling that employer- 
sponsored health benefits are excludable from taxable in­
come for the employee, his o r her legal spouse, and legal de­
pendents.23 First, a common-law spouse in a s ta te  that val­
idates common-law marriage is a legal spouse: therefore, state 
law will determ ines -.ether an adult cohabitant is a legal spouse 
or a nondependent domestic partner. Second, the Internal 
Revenue Code (IRC) includes in its definition o f depen­
dent that the individual be “a m em berofthe taxpayer's house­
hold"; it also states that an “ individual is not a m em ber 
of a taxpayer's household if at any tim e during the taxable 
year o fthe taxpayer the relationship between such individ­

ual and the taxpayer ;s .n violation o f locai aw There­
fore. to avoid possible uaoiiuy for oenaities for •auurs to 
properly w ithhold anc report taxes, employers need to oe 
advised on state ana  local laws pertaining to conaoitacion. 
Some em ployers have avoided the latter issue by treating 
the em ployer-paid cost o f health coverage o f all dom estic 
partners as taxable incom e.-5 Ultim ately, some employ­
ers nave decided to limit theirbeneti t programs to legal spouses 
and dependents ofem ploveesasdefineo by the IRC, in which 
case the only application o f a state law is with respect to 
a com m on-law  marriage.

A larger m atter at stake for em ployers offering dom es­
tic partnercoverage is the dom estic partnership  itself may 
be in violation ot'astate law. Some employers are concerned 
the provision o f dom estic partner coverage may be inter­
preted as "aid ing  and abetting" a prohibited relationship 
under local laws. Generally, however, cohabitation s ta t­
utes are rarely enforced, and no known em ployers provid­
ing dom estic partn er benefits have been held liable under 
th em .26

Employers could possibly be sued by an employee or the 
em ployee's dom estic partner should the affidavit signed by 
the dom estic partners as a condition o f eligibility for cov­
erage result in unintended legal cons quences. such as as­
sertion ofrights tocom m unity property or support payments, 
upon the term ination o f the relationship.27 Employers can 
protect them selves by including in the affidavit astatem ent 
that the dom estic partners understand the financial obliga­
tions that might arise in a court o f  law.

A final factor that can deter an em ployer from adding a 
dom estic partner benefit is a negative reaction from both 
insideand outside the organization. Yet. expenence hasshown 
strong senior m anagem ent support and a well-designed pro­
gram can m ake the addition o f dom estic partner benefits 
a sm ooth transition  for employees and the em ployer’s com ­
munity.

Considerations in Plan Design

Defining Domestic Partnerships
T heelem entsof plan design are often closely linked, if not 

inseparable, rrom the employer's decision to provide domes­
tic partner benefits. From a practical standpoint, these pa­
rameters need to be clearly delineated. Defining fhe term 
domesiic partnership and what benefits will be included in 
dom estic partnership coverage are two im portant tasks.

The prim ary decision in defining the term domestic part­
nership is whether eligibility will be limited to same-sex cou­
ples or if it will include both same-sex couples and hetero­
sexual couples. Employers choosing to define a dom estic 
partnership only in terms o f  same-sex couples usually do 
so on the basis that same-sex partners do not have the op­
tion to marry: Same-sex marriages are prohibited by law 
in every state. This approach to defining a dom estic part­
nership uses the legal definition o imarriage, the em ployer- 
sponsored benefits provided couples based on marriage, 
and the unattainability  of m am age for same-sex couples 
as the basis o f its logic.



3n tne o ther hand, em cio'-ers choosing to nclude both 
:^:r.e-sex coupies and heterosexual coupies i n :ne:r defini­
tion o f a dom estic partnership  shift the fuicrum of their rea­
soning from legal m arnnge. per se. co the nature o f a reia- 
icnship. T h isapproachaccep tsan  individual'sseiectionof 

lu te  partner— as well as the form ofihe pannersnip— without 
forgoing em ployer-sponsored benefits that would have been 
availaDle given ocher personal choices. Many heterosexual 
:ou pies choose not to m arry fora variety o f reasons, yet form 
enduring relationships and staple families. Incluaingsarne- 
sex couples and heterosexual couples in domestic partner 
coverage addresses equal access to benefits regaralessof sex­
ual orien ta tion  o r m an ta l status. It also addresses issues of 
.reversediscrim inationonchebasisofsexualonentaiionthat 
can arise when dom esiic partner coverage is offered only to 
same-sex couples.

Certification o f Domestic Partnership— The Affidavit
Once an em ployer decides w hether to cover all domestic 

panners or only same-sex dom esiic partners, the next step 
id e n tify in g  what o ther characteristics define the relanon- 

•nio. These may be broadly defined, such as sharing a long­
term, com m itted relationship o f indefinite duration, orspec- 
fiea in detail. Generally, these criteria and other relevant 
nr'ormation are stated  in an affidavit, wnich may or may 

not require the seal o f a notary public, signed by the employee 
ana the domestic partner. Tae following list induces the many 
criteria employers have used to define domesnc partners. Rarely 
cces an em ployer require ail of chem.

1. Individuals are in an intim ate, com m itted relation­
ship.

2. Individuals intend to remain in the relationship in­
definitely.

3. Individuals are financially interdependent.
A Individuals are responsible fo reachother’scom m on 

welfare.
5. Individuals share the same residence.
5. Individuals are jointly  responsible for debts to third 

parties.
Both individual', are o f  legal age.

3. Neitherindividualisrelatedbybloodcloserthanwouid 
bar m arriage in the state o f their residence.

?. Individuals have lived together for a specified length 
o f tim e p rio r to seeking dom estic partner benefits. 

.0. B othindividualsw erem entallycom petentatthetim e 
o f consent co the relationship.

: 1. Neither partner is m arried to anyone else.
2. N either p artner has another domestic partner.

Some em ployers require additional evidence of the bona 
fiae nature o f the relationship such as docum entation of 
c in t ownership o f  significant assets (e.g.. car, mortgage or 
aank accounts), a copy o f a jo in tly  signed lease or, where 
aoolicable. registration in a city registry o f dom estic part­
ners. The degree o f p ro o f o f  the nature o f the relationship 

a m atter for careful consideration by the employer. One 
tource points ou t that financially interdependent dom es­
tic oartners may not own property together or share bank 
accounts and credit cards because under federal tax law there

may be disincentives to ao  s o .'8 Further tne extent ic-vrucn 
tne employee ana the comestic partner are askec to cer­
tify the aecaiis or provide evicence o f their reiationsm pm av 
be viewed as an invasion o f privacy, particularly ifthis level 
o f inquiry is not asked of m am ed employees. Some em­
ployers nave developed affidavits applicaole to all employ­
ees seeking two-party orfarmiy coverage. These generic forms 
ask inform ation applicable to both legal spouses and do­
mestic partners. Sim ilar forms affirm  term ination of the 
relationship oy divorce, mutuai agreem ent or death of the 
spouse or domestic partner. Employers may impose a wait­
ing penoa between dissolution o f a dom estic partnership 
and eligibility for dom estic partnership benefits in a new 
relationship.

It is im portant employees and their partners understand 
the personal, financial and Ieg3l im plications o f signing the 
affidavit. Most affidavits include a statem ent forewarning 
the employee o f possible tax consequences o f adding a do­
mestic partner to health insurance coverage: The cost of 
coverage paid for by the em ployer on behalf o f a domesiic 
partnercoulabeconsidered taxable income to theemplovee.
(See T ax Consequences o f Health C overage.) Domestic part­
ners should also be inform ed the signed affidavit may be 
interpreted by some courts as a legally binding docum ent 
with community property, support payment and otherspous- 
a! equivalency im plications.29 Finally, the affidavitshouid 
deariy  state the consequences, if any, o f willful falsifica­
tion o f inform ation. For example, falsification may result 
in disciplinary ac tio r, including discharge from employ­
ment orcivii action brought against the individuals for losses, 
including reasonable attorney fees, incurred as a result of 
the falsification. Domestic panners can expect the employer 
■will treat the affidavit in a confidential m anner ana dis­
close in formation only with written authorization or ifoth- 
erwise required by la w /0

Scope o f  Coverage

Tne employer tasks o f  defining a dom estic partner and 
determining thescopeofcoverageare inevitably intertwined. 
Deciding what benefits to provide dom estic partners raises 
difficult questions from policy to cost. Employers generally 
fall into two groups: those offering the full benefits pacxage 
co dom estic partners and those offering nonheaith benefits. 
To date, the majority o f employers providing domestic part­
ner benefitsofferarangeoffowercost benefits such as family/ 
bereavement/sick leave, adoption assistance, relocation ben­
efits. child resource and referral services, access toemplov- 
e r’s fitness center, invitation to em ployer social functions 
or use o f  employee assistance programs (EAPs). A signifi­
cant and growing num berof employers have extended these 
benefits to include medical, mental health, dental, prescrip­
tion drug and vision care benefits, as wel" as dependent life 
insurance, group legal services, tuition assistance, lone-term 
care and flexiblespendingaccounts.Moncefiore Medical Cen­
ter in Bronx. New York is among those employers offering 
the widest range o f benefits.



A d m i n i s t r a t i o n  o f  Domestic Parm er Benefits

A dm inistering dom estic partner benefits involves em- 
oioyee com m unications, registration, deregistration, ap­
plicable w aiting periods, enrollm ent, employee premiums, 
ralculation o f  i m puted incom e to the em ployee for tax pur­
poses a n a  health  con tinuation  coverage. Issues relating to 
the taxability  o f  dom estic p a rtn e r coverage, som e ofw hich 
lave already been discussed, are o f particular concern to 
employers.

Tax Consequences o f Health Coverage

Although som ew hat com plicated, the tax consequences 
o f extending em ployer-sponsored health coverage to do­
mestic partners o f  employees and  their dependent children 
are clear-cut. Simply stated, employees with a domestic part­
ner who is not acom m on-law  spouse and who does not qual­
ify as a dependen t under the IRC are taxed on health care 
coverage paid  for by the em ployer.

Generally, under the IRC, employees are not taxed on em­
ployer-sponsored health coverage provided them or their 
spouses and  dependents, s defined in the C o d e /1 Sincethe 
Internal Revenue Service looks to state law to define spouse, 
and no states have passed statu tes that treat domestic part­
ners as spouses,32 a dom estic partner who is not a spouse 
by com m on-law  marriage m ust qualify as a dependent to ex­
clude the cost o f  em ployer-paid health coverage from the 
em ployee’s gross income. The IRC defines a  dependent as 
one who receives at least half o f  his or her support during 
the calendar year from the employee (taxpayer) and is a “mem­
ber o f the taxpayer’s household.’’33 Further, a relationship 
between the dom estic partner and the employee that is il­
legal under state law precludes the domestic partner from 
qualify ingasa“ m em berofthe taxpayer’s household"34 and, 
therefore, from  qualifying as a dependent.

Employees whose dom estic p artner’s coverage is subject 
to taxation  m ust include in th e ir gross incom e the am ount 
by which the fair m arket value o f the health coverage ex­
ceeds the am ount, if any, paid by the employee with after 
tax dollars for the cost o f  coverage. If em ployee contribu­
tions are m ade on  a pretax basis through a cafeteria plan, 
the am ount is generally treated  as taxable incom e to the 
employee since " the  use o f  pretax money to pay for any 
coverage has the practical effect o f  turning employee-pay 
contribu tions into em ploverconiributions for the purpose 
of determ ining im puted in co m e."33 “ R eim bursem ent of 
medical expenses with respect to a nondependent (domes­
tic partner! W'U result in add itional taxable incom e to the 
employee, unless the em ployer’s contributions attributable 
to the reim bursem ents are e ither paid by the employee or 
included in the em ployee’s com pensation, or a com bina­
tion thereof.” 36Taxaiion o f medical reimbursements is rarely 
an issue since, when applicable, the em ployer-paid cover­
age is already treated as taxable income.

The IRS has provided very tittle guidance for employ­
ers on now to determ ine the fair m arket value o f the health 
coverage and  has indicated it will not do so .3' Employers 
are nonetheless responsible for developing a reasonable

Taxability  of Domestic P irm er 
H ealth  Benefits

T he fair m arke t value o f  em ployer-paid  
health  care  coverage for the dom estic  partn er 
is con sid ered  taxable income to the em ployee 
U N L E S S  ail th ree  o f  the following co n d i­
tions are met:

•  T h e  dom estic  p a rtn e r receives at least 50% 
o f  his o r  her su p p o rt during the ca lendar 
year from  the em ployee.

•  T h e  d o m estic  p a r tn e r shares the em ploy­
ee’s residence as his o r her p rincipal hom e 
an d  is a  m em b er o f  the em ployee’s house­
hold.

•  T h e  re la tio n sh ip  betw een the dom estic  
p a r tn e r  and  the  em ployee is no t in v io la­
tion  o f  state  an d  local laws.

method. Treasury regulations say fair m arket value is de­
term ined on the basis o f  all the facts and circum stances.38 
A dditionally, an IRS private letter ruling reversed 3n ea r­
lier IRS position now stating the fair m arket value should 
be determ ined according to group, ra ther than individual. 
rates.39 One attorney suggests it may be simplistic for an 
em ployer to arrive at a fair m arket value by calculating the 
difference between w hat the employee would pay for health 
coverage with and w ithout the addition o f the domestic part­
n e r  a m ore accurate m ethod might be to develop a com ­
posite rate based on claim s expenence.40

The fair m arket value o f the health care coverage is sub­
ject to federal income tax and must be reported as im puted 
income on the em ployee's Form W-2. Employers m ust pay 
FICA and FUTA taxes.on these am ounts and ensure ade­
quate: withholding.

COBRA
Employers extending health benefits co dom estic part­

ners tue faced w ith the decision whether and/or to what ex­
tent to offer continuation coverage to these individuals as 
well. U nder the C onsolidated O m nibus Budget Reconcil­
iation Act o f 1985. only spouses and dependent children 
are considered qualified beneficiaries: It appears, therefore, 
employers do not have to continue health coverage under 
COBRA for dom estic partnc \  Benefit specialists differ 
on this issue, how ever.4' Employers may voluntarily con- 
t. nuc health coverage to demonstrate cr nsistency in the treat­
ment o f domesiic partners as spousal equivalents. Although 
some employers do not continue coverage for domestic part-
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non :3onCOBR.Acuai!(y;nee\renc5.others;bllowthesam e 
zc\ mage. notice ana premium ruies as for m arr.ec coupies— 
f. 'b r no o ther reason, than ease of aum im stration.

Conclusion
In :ne next five to ten years, according to one employer's 

predictions. the provision of dom estic partner benefits wiil 
become m ainstream .42 Today, however, employers face very 
transitional times. The .’ontrove-sial nature o f the issues, 
the small and short-livea pool o f coupies on wmch cost ex- 
perence is based, the adm inistrative irregularities and le­
gal com plications can discourage employers from offering 
acm estic partner benefits. Nonetneiess. some employers are 
fincir.g new wavs to develop their oenefits packages despite 
financial, political and societal uncertainty and the im ped­
iments o f an existing body o f law "that never contem plated 
'nor.-traditional relationships.’

Melody A. Carisen, CEBS 
Assijciate Director of Research
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“ hose entities marked w ith an asterisk i "  o tte r bereavem ent ana , o r ram ilv illness leave onlv. Unless otherw ise 
noted, o th e r listed emoiovers one r benetits tha t inc lude some t'orm or health insurance coverage to r domestic 
partners o t empiovees.

Private Employers

Most or (lie plans noted be low define dom estic partners to inc lude same-sex couples as well as unmarried he t­
erosexual oartners. Benefits van/ w ide ly .

Adobe Systems, .Mountain View. Canf. 
American Civil Liberties Union,
San Francisco and national onices 
American Cvanamid'
American Friends Service Committee, 
philade!ohia, Pa.
Amencan Psvcnologicai .Association. 
Washington. D.C.
Apple Computer. Cupertino, Calif.
Bank Amenca. San Francisco. Calif.'
3en A lem /s Homemade. Wateroury, VI. 
3lue Cross and Blue Shield ot Massa­
chusetts
3orland International Inc. Scotts Valiev. 
Calif.
3oston Globe. 3oston. Mass.
Bureau of National Affairs iBNA), 
Washington, D.C.
Canadian Press (wire service). Canada 
Capital Cities/ABC 
Colgate-Palmolive 
Consumers United Insurance 
Company. Washington. D.C.
Cray Research'
Dayton Hudson 
Dow Chemical*
Eastman KodaJt. Rochester. N.Y.* 
Episcopal Diocese of New ant. .
New lersev*
Fannie Mae (Federal National Mortgage 
Association!, Washington, D.C.
Federal National M ortage Association 
Field Museum 01 Natural History, 
Chicago, ill.
First Bank System'
First Chicago Corporation'
Fred Hutchinson Cancer Research. 
Seattle. Wasn.
Gardener's Supply, Burlington, Vt, 
Genentecn, San Francisco. Calif. 
Creenpeace International, Washington. 
O.C.
Croup Health Cooperative 01 Puget 
Sound (HMOI, Seanle. Wash, (imple­
mented later in 1994)
Harlev-Oavidson (use of onsite facilities! 
Home Box Office (HBOi (Time Warner, 
Inc.). New York. N.Y.

► Howard. Rice. Nemerovski. Canadv, 
Robertson A Faik. San Francisco. Calif.

► Human Rignts Campaign Fund. Wasn- 
mgton, O.C.

► IBM Inonhealth coverage benelits)
► interMedia Panners. cable operators
► Irell A Manella
► <rum A Forster Commercial Insurance 

(lor unmarried heterosexual couples in 
common-law states)

► KQED. San Francisco. Calif.
► Lamoda Legal Derense A Education 

Fund. New Yortu N.Y.
► Levi Strauss A Co.. San Francisco, Calif.
L* Liiienihal A Fowier. San Franasco, Calif.
► Los Angeles Philharmonic Caiif.
► Lotus Development Corp., Cambridge. 

Mass.
► Mattel*
► MCA/UmversaJ. Universal Citv, Calif.
► Microsort Corporation. Redmond, Wash.
► Milbank. Tweed. Hadley A McCloy, 

New York. N.Y.
► Millennium Global Inc. Clearwater, Fla.
► Minnesota Communications Croup 

(Minnesota public radial. Minneapolis. 
Minn.

► Montetiore Medical Center, Bronx N.Y.
► Mom son A Foerster (nanorrwide. all of­

fices!
► National Center for Lesbian Rights.

San Francisco. Calif.
► National Cav A Lesbian Task Force 

Policy Institute. Washington. O.C.
► National Organization tor Women, 

Washington, D.C
► National Public Radio. Washington. D.C
► New York Life A Annuity*
► New York Times. New York. N.Y.
► NEXT Computer. Redwood Citv, Calif, 

(type unknown)
► Nonhem Teiecom, N .C
► Nonnwest Airlines (nonhealth coverage 

benefits)
► Ontano. Canada (all private companies 

must provide dental, prescription and 
health care plans)

► Oracle Systems Corp.

► Omck. Herrington A Sutcliffe.
San Francisco. Calif.

► Pacific Gas A Electnc. San Francisco. 
Calif.'

► Pacific Mutual Life'
► Pacific Telesis C roup'
► P3ra Transit, Inc.. Sacramento, Calif.
► Polaroid. Cambridge. Mass.'
► Pnnciole Mutual Life
► Research Tnangle Park, N.C.
► Riggs National Corporation'
► RIR Nabisco Holdings (nonhealth 

coverage benefits)
► Schirf, Harden A Waite. Chicago, III.
► Seattle Mental Health Institute.

Seattle. Wash.
► Seattle Times. Seattle. Wash.
► Silicon Graphics, Mountain View. Calif, 

(nonheatth coverage benefits)
► Sonv Music Co.*
► Sonv Pictures Entertainment
► Spnnt Dallas, Texas irelocation aid onlv)
► Starbucks Coffee Company, Seanle, 

Wash.
► Sun Microsystems
► Teachers Insurance A Annuity*
► Time Magazine Co.. New York. N.Y.'
► Time Warner* (corporate staff)
► Trans Amenca*
► Trans Amenca Occidental Life'
► United Church Board lor Homeland 

Mimstnes (United Church of Chnsi)
► University Students Cooperative 

.Association. Berkeley. Calif.
► US BanCorp*
► US West*
► Vermont Cirl Scouts Council. N’t.
► Viacom international (MTV.

Showtime), New York. N.Y.
► Walker An Center, Minneapolis. Minn.'
► Warner Brotners (Time Warner. Inc.l, 

Burbank. Calif.
► Wells Fargo A Company*
► WC3H. Boston. .Mass.
► Woodward and Lothrop. Inc. 

Washington. D .C  (merchandise dis­
counts only)

► Wyatt Company



C olleges

Numerous colleges prov ide health and ocher benefits tor dom estic oartners o f "acuity and staff. In some cases, 
earners o f students aiso receive consideration, nc iud ing e lig ib ilitv for married student housing and the use ot 
scilege facilities. Cond itions and benefits varv w ibe iy among the campuses listed be iow .

► 3owdoin College. Brunswick, Maine
► 3rown University. Pmviaence. 3.1.
► Carnegie Mellon, pittsourgn. ?a.'
i» Clark University, Worcester. Mass.
► Columbia University, New York. N.Y.
► Dartmouth College. Hanover. N.H. 

same-sex partners onivi
► Florida Inlernalional University,

Miami, fla.
► General Theological Seminary 

Eoiscooai—nousing ror same-sex com­
mitted couoles wno are stuoemsl

► Georgia State University, Atlanta. Ca.
► C.'inneil College. Grinnell, .owa
► Harvard University, Cambndge. Mass. 

must register domestic partner in Cam­
bridge or other citvl

► rliram College. Hiram. Ohio 
unorficial)

► :thaca College, ithaca. N.Y. ;Human 
Rignts Commission found housing re- 
itnaions unfair ro unmamedsl

► Massachusetts institute of Technology, 
Cambndge. .Mass.

► Middlebury College. .Middlebury, Vt. ►
► Mission College, Santa Clara. Calif.
► Mooreneao State University, .Moomead, ► 

Minn, (unofficial)

► New 'orx Universirv Law Scnool.
New York. N.Y.

► New Yorx University. New York. N.Y. 
same-sex banners oniv)

► Nonh Dakota University. Grand Forks. 
n D.

► Nonheastern University. Boston. Mass.
► Occidental College. Los Angeles, Calif.
► 3itzer College. Claremonr. Calif.
► 3rinceton University. Princeton. N.|.
► Rutgers University, New Brunswick. N.J. 

benefits stalled bv administration, now 
•n .itigatiom

► Smitn College. Northampton . Mass. 
same-sex oartners on lv i

► Slantoro Universirv, Palo Alto. Calif.
► iUNY Stonv Brook. Stonv Brook. N.Y.
► Swatnmore College. Swathmore, Pa.
► "eacr.ers College. Columbia University, 

New York. N.Y.
► Tuits Univers.tv. Boston. .Mass. ,same- 

sex racultv, staff, students onlv. :f legal 
•namage becomes available, oartners 
must marrv to retain benerits.)
Union Theological Seminary, New York, 
N.Y.
Universttv of 3ntish Columbia. Vancou­
ver, 3.C.. Canada

► University of California. Los Angeles. 
Calif.

► Universirv 01 Chicago. Chicago. III. 
same-sex oartners onivi

► University ot Coioraoo. 3ouioer. Colo.
► Universirv or Iowa, owa Citv, 'owa
► Universirv of Micnigan. ^nn Aroor. Mien.
► Universirv of Minnesota. Minneaoohs. 

Minn.
► University of New Mexico,

Mbuquerque. N.M.
► Universirv of Oregon, Eugene. Creg. 

student housing)
► University - f  Pennsylvania, Philadeioma. 

Pa.: same-sex oartners onlv)
► University of plttsburgn. Pittsourgh. Pa. 

.tuition remission, lacility access ontv tor 
same-sex partners: no insurance)

► Universirv of Tamoa. Tamoa. Fla.
► University of Vermont. 3urtingon. Vt
► University ot Wasnington. Seanle.

Wash, .bereavement: other benefits are 
penaing)

► University of Wisconsin. .Madison. Wis.
► Wasnington State University, Pullman, 

Wash.
► Yale University, New Haven. Conn. 

'health coverage for same-sex students, 
faculty, admin, and start)

Governments
As w ith private employers, most of these governmental plans define domestic partners to include same-sex cou­

ples as well as unmarried heterosexual partners. Partners qualify for benefits under conditions that vary w ide ly .

► Alameda County. Calif.*
► ^nn Arbor. .Mien.
► icourt declared unconstitu­

tional. under aopeal)
► Vtrttm. icitizens voted citv charter 

benelits law restricted to heterosexuals 
onlv)

► 3alltmore. Md. I same-sex oartners onlv. 
health plan coverage starts Ian. 1995)

► Berkeley, Calif.
► Berkeley Unified School District. Calif.
► 3oston, Mass unpaid health insurance 

coverage)
► 3urlingon. Vt.
► Camonage. Mass.
► Canada (federal employees)

► Chicago. III. Ipaid bereavement leave 
onlv)

► Dane Countv. Wis.*
► Dane Regional Planning Commission'
► Delaware. N.I.'
► Denmark isimilar benetits as mamage 

:or same-sex citizens who are 'regis­
tered partners")

► cast Lansing, Mien. Inonunion employ­
ees oniv)

► France i medical benelits for nonworking 
panner if citizens are French. three-vear 
residents who have lived togetner at 
'east one /ear)

► Greenland (similar beneuts as mamage 
or same-sex cmzens wno are 'regis­
tered partners"!

k- Harnord. Conn.
► Henneoin County, Minn.*
► Ithaca. N.Y.*
► <ing County, Wash.
► Laguna Beacn. Calif.
► Los Angeles. Calif.
► Maaison. Wis.*
► Massachusetts* (management level onlvi
► Metro Toronto Council, Canada
► Minneapolis, u e n .  (court declared invalid, 

to be appealed) (was lo give cash pay­
ments unol insurance could be arranged: 
excludes unmanned heterosexuals!

► Minneapolis Puolic Library, Minn,
► MmneaDOlis Scnool Oisinct. Minn.
► Muimoman Cauntv, Oreg. .medical 

coverage for nonunion!



*■ Mumciojntv 51 Metrooolitan Seattle 
vetro i. ieimle. .Vasn.

► New Souin Wale'' Australia >ail citizens: 
?am e-ex couotes ioousai ngnts ;o each 
other s orooerivi

► New York
► New York. N Y
► Norway isimiiar oenems as marriage <or 

lame-iex citizens wno are '••egistered 
oartners h

► Oakland. Calif.
► Oak Park. III.
► Ontario. Canada
► Ottawa. Ont.. Canada
► Port'and. Oreg.

► Rochester, n y

► iacramento. Calif.
► San Oiego. Caiif.
► San Francisco. Calif.
► San lose Scnooi Oistnct. Calif, i certain 

unionized emoioveesi*
► San Mateo Countv. Caiif.
► Santa Cruz. Calif.
► Santa Cruz Countv. Calif.
► Santa Cruz .Metropolitan Transit Svstem. 

Calif.
► Seattle. Wash.
► Sherwood Hills Village. W is.'

► Sweden >similar oenents as mjrruize 'or 
•amevex citizens wno are Bgistpn*" 
oartners h

► Takorna Park. Md.
► "oronto. Ont.. Canada
► Travis Countv. 'exas '
► United States Cvii Service'
► United States Oeoanment ot mousing 

iHUO)’
► Vancouver. 3.C., Canada
► Vermont tall state worxersi
► Wavne Countv. Mien.
► West Hoilvwood, Calif.
► West Palm Beach. Fla.'
► Yukon Territory, Canada

U nions

The unions listed have negotiated benefits fo r same-sex partners, although some may provide benefits on lv m 
selected localities.

► aFSCME. Local ia6, Sacramento. Calif.'
► Amalgamated Workers Union. Local 38 

iRWDSUI*
► Amencan federation of Government 

Emolovees. Local A76/HUD*
► Canadian Union of Public Employees 

Local 932, Ontano, Canada
► Columdia University d enca l workers. 

New York. N.Y.'
► Committee of Interns and Residents 

Starf Union. New York. N.Y.
► Council 32 (pnson guards— N.Y. Stale 

benetits)
► OC Nurses' Association*

► International Brotherhood of Electncal 
Workers. Local 18. Los Angeles. Calif.

► Legal Aid Society, New York. N.Y.
► Legal Services Corporation. Oes Moines. 

Icwa'
► m l  Sinai Hospital. New York. N.Y.* 

(nursesl
► Museum of Modem Art, New York. 

N.Y.*
► National Treasury Employees Umon'
► New York/New lersey INYNEX), tele­

phone company workers, New York,
N.Y.

► Oil Chemical and Atomic Workers (sev­
eral locals m N.Y. and elsewhere)

► Pacific Cas A Electnc. San Francisco, 
Calif.*

► Public Smolovees federation iN.Y. 
State. 5E!U/AFn

► Retail Store Emolovees Union Local 
A10R-3FC5. San Francisco. Cjiif.*

► Seattle Public Library. Wash.'
► United Universirv Professors (professors, 

doctors and some nurses in teaching 
hospitals— N.Y . State!

► Village Voice newspaoer, New York. 
N.Y.

This lis t o f employers and o th e r organizations o ffe ring domestic partner 
benefits, curren t as o f O c tobe r 1994. was com p iled by the Partners Task 
Force fo r Cav and Lesbian Couples, Sox 9635. Seattle. WA 98109-0635: 
(206) 935-1206.

r i i  Omni IW4
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he new beneficiaries

Despite complications, s o m e  c o m p a n i e s  find that extending 

beneTits to d o m e s t i c  partners is an inexpensive w a y  co a c c o m o d a t e  

valued e m p l o y e e s .

Duncan Osborne
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W h e n  B o s t o n - b a s e d  I n t e r n a t i o n a l  D a ta  
G r o u p  d e c id e d  to  a d m i t  its  e m p lo y e e s ’ 

u n m a rrie d  o a r tn e rs— or “spousal eq u iv a len ts’— to 
its h e a lth  b e n e ti ts  p lan  las t A p n i, th e  m ove was 
especiailv w e ll-r im ed  fo r one  o f  its key em ployees. 
D eb  G o ld s te in , p re s id en t o f  lis t services a t ID G . 1 
pub lish in g  a n d  research  co m p an y  w h ich  covers the 
co m p u te r in d u s try , and  Ju lie , her d om estic  pa rtn e r 
o f  14 years, w ere  c o n fro n tin g  a serious p rob lem .

Ju lie , i  je w e lry  d e s ig n e r, w as m ov ing  from  tfuil 
tim e  to p a r t  tim e  w o rk  an d  faced th e  loss o f  her 
nealth  benerits a t w ork. B ur after ID G ’s decision on 
benetits . Ju lie m oved o n to  G o id ste in ’s p lan instead.

‘ I could  o n e r  Ju lie  b e tte r  coverage for com para­

b le  d o lla rs .’ G o id s te in  says. 
In d e e d . Ju lie  n o w  pavs iess 
for h e r hea ith  coverage. T h e  
ID G  p ians aiso includes d e n ­
ta l c a re , a feacu re  th a t  w as 
n o t p a rt o f  Ju lie 's  p rio r co v e r­
age. B u t fo r G o ld s te in , th is  
w as m o re  th a n  ju s t  a g o o d  
dea l for her p a rtn e r— it w as 1 
d e m o n s t r a t i o n  o f  I D G ’s 
“re sp ecn iiT  acu rude  cow ards 
its em ployees.

“A  c o m p a n y ’s a s s c r  is ics 
h u m a n s ,’ C o ld s te in  says. “I f  
you tre a t them  correctly , th ey  
w ork  hard  and  th ey  stay  w ich 
you . T h a t 's  h o w  c o m p a n ie s  
m ake m oney .’

C o m p a n ie s  lik e  I D G  a n d  
em ployees like G o ld s te in  arc 
still very m uch che exception , 
b u t change is in the air. N o n ­

m arried  couples, o r  dom estic  partners, b o th  s tra ig h t 
an d  gay, have b ecom e a g ro w in g  p resence  in th e  
US. A cco rd ing  to  che 1990 census. - .2  m iilion L’S 
households, o r 5% o f  a to tal 94 m iilion. consist o f  
two unrelaccd adults. O p p o site  sex toup les co n s ti­
tute 2.o m iilion o f  these, and  1.6 m iilion are sam e- 
sex— although  nor all o f  these are in iong-cerm  rela­
tionsh ips w ith  each o th e r. Increasingly , em ployees 
are ask ing  for benerits for th e ir  n o n -m a n ta l  p a r t ­
ners— in d . in m any cases, g c ru n g  d iem .

Em ployers and  insurers ser th e ir  ow n derim cions 
o f  “d om estic  p a rtn e r .’ and  rarely ask for p ro o f  th a t 
a couple m eets any o f  th e  specifications. B ur m o s t 
use language th a t m irro is  locai m am ag e  law— tw o

’lin i o o n i o o N a v e m o e r  1W  \ J  C \  f a



a n m a rn e u  aduics. u n re la ted  by a io o c . unc .n u .lo se  
a n a  c o m m itte d  re la tio n sh ip . i im i iu r  lans 'uase  was 
used by N ew  Y ork  C ity  'use year w hen  :r oecum e 
:he cirst occv :n :ne US co set up u com escic  oartners 
reg istry  :o give local em olovers w no  ••vanted :o o tte r  
benerits j qu ick  w ay :o check  em oioyees itarus.

T h e  hrsr em p loye : n che L’S co ex tend  ao m estic  
p a rtn e rsh ip  benerits co che un m arried  partners or’ its 
em ployees— gay as w ell as stratgnc— was che 
I'otct. a N ew  Y ork a lternative new soaper. in '.982. 
Several years passed w ith  little or no grow th m cne 
list u n til che late 1990s. bu t since then  che nu m b er 
o t’ com pan ies has sw elled co roug rJv  120, accord ing  
co che N a tio n a l C a y  an d  L eso ian  T a sk  F o rce , i  
W a sh in g to n . D C -b a se d  lobbying group .

T h e  list has been  d om ina ted  by h igh  ccch co m p a­
nies and  puoiic em ployers, a lthough som e large m edia 
com panies— notab iv  che N ew  Y ork T im es C om oanv. 
C 3 S .  and  m any  or T im e  W arn e r 's  26 d iv is ions—

ID G 's M athew s: T he  em ployees ra ised  th e  issue

have recendy recognized dom esnc partners as weil. 3v 
num bers aionc. che m ovem ent canno t be said co have 
m ade a d e n t in che m arketp lace. A cco rd in g  co che 
1990 (JS C ensus, th e re  are s ligndv  m ore chan 5.L 
m iil io n  e n te rp r is e s  o r  c o m p a n ie s  in th e  L’S and  
P uerto  Rico, excluding raairoads. agricultural p roduc­
tio n . and g o v e rn m en t en tities. C o m p an ies  o ffering

ao m esn c  partnersn io  benches thus accoun t cor a cinv 
two chousancths o f  o f  L’S com pan ies.

3uc m ar.v or che com pan ies  char have been  m ost 
progressive n extending' benefits are .n vigorous, cast- 
g row ing  sectors o r che econom y— c u ttin g -ed g e  hign 
ccch and m edia com oam es. cor exam oie— w hich  mav 
consticure a m uch larger jegm enc or che US econom y 
m com ine  -'ears. T hese  are also com pan ies chat reiv 
on concingenrs o f  em piovees w ith  special skills, in d  
th e re fo re  are scronsiv  m o tiv aced  :o  a c c o m m o d a te  
:he:r soeciol neecs if  it can be done  inexpensively.

"A lo t o f  it [the  cu rren t low  level o t coverage; is we 
h a v e n ’t asked o r  em piovers h a v e n ’c th o u g h t o r i t . ’ 
sjvs E van  W o lfso n , a sen io r s ta f f  ac to rn ev  a t che 
L am bda Legal D efense and  Educacion F u n d , a non - 
prorir. gav-ngncs law  rirm based in N ew  York. In a 
1991 survey o f  JO San Francisco Bay A rea  em p lo y ­
e r s .  F o s t e r  H ig g in s  f o u n d  c h a r  h a l f  h a d  b e e n  
app roached  by em ployees asking for d o m esn c  p a r t­
nersh ip  coverage. In  1991, on ly  one h ad  a d d ed  che 
benerir, b u t a t least n ine are repo rted  ro have added  it 
since chen. .And em ployee d em an d  is the hast reason 
em ployers w ho offer it cite for ad d in g  the coverage.

Defining a “beneficiary”
Ac least a t th is early  stage th e  m o v em en t to  ex tend  

d o m es tic  p a rtn e rsh ip  benerits has been  q u ie tly  suc­
c e s s f u l ,  a n d  e m p lo y e e s  a n d  a d v o c a c e s  r e m a in  
im pressed  by  th e  rate  at w h ich  th e  lisr o f  em olovers 
o rfe n n g  th e m  has grow n. B ut la rger issues rem ain .

T h e  e r f c r  co w in these benerits has b een  d riven  
m o re  by  che n eed  fo r h e a lth  in s u ra n c e  chan  for 
p o s r - re tire m e n t benerits. In d eed , an eariv  obstac le  
co w in n in g  d o m e s tic  p a rtn e rsh ip  b en erits  w as the 
o p p o s itio n  o f  in su rers w ho c ited  increased  co sts—  
m ain iy  those  in cu rred  by peop le  w ith  A ID S — and a 
lack  o f  raring  daca.

3uc os che num ber o f  em ployers o ffering  che benerir 
has g ro w n , th o se  fears have b een  allayed . T o d ay , 
in su rers such  os A e tn a , P ru aen c ia i, G ro u p  H caicn 
In s u ra n c e  o f  N ew  Y ork , a n d  K aiser P e rm a n e n c e  
eicner offer che p roduct in som e cines o r have ind ica t­
ed a w illingness to do  so. P n c  w ork  o f ’w inning posc- 
ren rem enr benerits. how ever, goes on  w ith  m ore than 
a sidelong glance ac the courts and  at E R IS A .

E R IS A  derines a 'b en e ric ia rv ’’ as a person  d e s ig ­
na ted  by th e  p a rn c ip a n t o r by the term s o f  che plan. 
A n a  b o th  c o rp o ra c e  an d  p u b lic  d e r in e d  oeneric  
piuns genera lly  s tip u la te  th a t th e  beneric ia rv  m ust 
be a spouse— m ean in g  m a m e d  u n d e r s ta te  iaw— or 
d ep en d en t. T h a t d erin id o n  excludes d o m es tic  p a r t­
ners. w no are ne ither.

*111 ioonsonNcvencer : 994
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In J. t ':391) ~:.:se . . ~~·•: : r.:.1 :· .r:-:..:T. 'ucze R0oe:: 
P ~-:e:son o r' ~he :'c: ric::li ~ -Jur: :or ::ie -5ouc:ie:n 
Jis \n~: 0r· :he Scace H. '\ ;w Y1)rX :uie~. ·T:ie :>iain 
worcis ·H· d1e pbn ;::qu .re l '.eg:ii :'!l:irr::igr.: 7~Cller 
d1an l ouc:i.m·e or :iJnc:1onll Jne." 5ancirl Rov1r:i 
:'\Jd :;ued A. T&T ~:::ng l '.oc:i.i :;ew '(ork Ccv lJrcii­
:i:inc: :hac ~ans :.fo~::~in:mon 0n :he ::i:is1s J·r· ;c:ru­
.:..1 •Wenc:icion. l ~c:w York >race llw :har Jans ciis­
.; r:minadon on ::ie oasis or' m:ir:c:ii ;ra :us . .ind 
...\.T.X.T'; poik:1 oanning ciiscrimin:.1non :n ooch ·Jr­
:hose cacegories. 

Pltterson h:r't :c :o :he ;r:ice '.egisiarure •Jr labor­
:r..~nagernenc :le~on:icors co dr.:c!ci~ wilr.:rher 'he der·­
inicion of spouse 'ihould be expanded. While :ioch­
ing prevenred Ronr:i .ind ocher emplo~·ees from 
sc: :: !<i ng redress :'rom .-1,. T&T or che lcgislacure, 

·:~ :--: .:ol.l::e:.!imr ~e~ n' ~: rc:.im­
;;Jn.:::s. =-:e:.tich ·Je:1erirs res­
•Jn ... ce -.v1::: :Jc:aok 10 .i »V:l\' 

::t;.1r :Joc::1r.i ds~ ..ioes. T~;c 
.ioc:sn ·: :::e:in .)rher '.>en ems 
.ire:1 c :r.:oor::rnr. ':::uc :his ..::isc 
was .jes1g:ieci :o '.>e 'h:: 0oenin1r "veci~e." 

Uncle: '::ic: ;e:t.-:ne:1c: :iocn- ~lv .rnd :ie:e:o~exual 
Jomesc:c :i:m:ne~ now rec~:ve :he -;ame ~c:iic!l Je:l­
:::lcs l..-:ii.i1bie m !oouses .1nci :i:!:iencie:H ~:iucircn. 
E:nolo~·ers cio :1.or .tlwavs :re~r ill ciomesnc :i:m­

nc:rs ~auillv. nowe•1cr. [n °1991. Locus Dc:•:c!oo~e:1r 
Coroo~1c:;n .::m:1cied .fomesnc 'Jartnc::- :ie:i.irn ~1re 
:ien~rirs :or ;ame--;r.:x cou?ies onl,v. on :;,1: ;rounds 
char opposice-scx :ouples .:ould quali ~• ;impi~· )~· 
5ening :mrried. The ?olicy .;1used such .in upro;ir 

Many of the companies that have been rr1ost progressive 
in extending benefits are in vigorous, fast·growing 
sectors of the economy . 

.iosenc such enom. ERISA :ook orec::dr.:nc::. 
·wl! ugued ch:ic . ..\.T&T:; ?rom

0

1Se :ior ro disdm­
:nace on the oa~!s Of maric:tl Harus :ind ;e..-rua! orien­
::icion ipplied co :he .idminismrion or· :rs pension 
?lln. • ;ays Suz:i.nne Goldberg, l L1mbda H:.ii 
lr.:ornev. ~The .:ourr :Wed char ERISA oreemoceci 
nor anly stare 1nd locll iaw, bur :Uso che ~pplic;cion 
•)r· .in employer's promise. · 

E·1en when che ?Ian 5ponsor is a public encicy. :iot 
.:overed bv ERlSA. ;ind does nor re~mct me derini­
cion or· benericiary ;o spouses. chc question .uises as 
rn jusr how many oenerits che sponsor would be 
willing co c:.."<rend :o domestic ?amte~. 

[n last yea.r's settlement: of 1 widely watched 1988 
-.:ourr case, G11y Ttaciurs .1uociarion. u .il. !J. The 
3oara' 'i Educariort "/ rhe City "l .Vt".ll Y-9 r..V.. pose· 
~eriremenr benerics were ;pedicaily ;:."Cc!ucied. The 
.iccornevs arguing che case decided co :·ocus on 
vbraining health benerics- in part bec1usc che need 
:·or chese .:ouid be :eaciiiv understood ~v 1 wider 
public. but Jlso ro lvoid. 1ny !eg-;U .:omplic:uions 
stemming from ERISA. 

"vVhen we riled chis ose in 1988 che:e was very Ur­
. de 1cnill accompushment. iegal or ocherwtse, coward 

5ctcing recognicion of these '.Jencrics. • ;ays Wolfson. 
"The ide:i was co c:ike che c!ea.nest poss1bie case :md :i 

'.lmong Locus employees :hac :hey gene::iced 
enough :iec:ronic mail m .:::i.sh :he company's ~­
mail ;yscem. ~bnagement nas yer \0 expanci :he 
covenge. however. 

An inexpensive ~ddition 
T he growrl: of denned conrriou'cion ?lans has 

made ic e:isier m extend mme !eve! oi :ccircmc:m 
benents :o domesric oarmers. '1owever. beouse the 
plan ?articipanc .:a~ designare che bencric!ary­
inciucijng 1 domescic parme:. 

•vVhac :gniced ir fo r us in :hinking about domestic 
parmers and spousal r.:quivai·~nc Jene.tics was our 
::moiovee <Jooularion." ;avs T om:i.s yfochews, direc­
tor 

0

oi hurri~ resources :i~ IDG. ·we had l number 
or· ::mployecs-_;.iy :ind lesbian employees-is well 
1s the :est or· our ?opulacion :hat :iroughc T.e issue 
torward." 

When IDG <:."<tended •;oou.;al eouivalem benerirs • 
co ics US emolovees in A~ril or· b~t ve:ir. :he :iene­
iirs included 'he;uth md ~eriremenr. · The .:ompany 
offers 1cs roughly 5.000 employees worldwide l 

~Ol(k} ?Ian. buc wich no employer conrribuuon. 
Whiie ic is privately he!d. IDG .Jso has m ::rnploy­
ee irock ownershio <Jlan chac is v1rruallv idenrical co 
:hose oirercd by p

0

ublicly he!d employe~. T.1e scock 

?!111 SoonsonNO'femoer 1 '1'1'4 
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is ·:aiue:i Jnnu'lilr ,~ . .in •HH­

mie lctounnn~ ~rm. 
The C:SOP inci .!Ql(k) bene­

:ic::uv :s \he c:moiovee:'s ;oouse . . . ' 
or ;oousal -::ou1vlienr. unless 

chey ..:onsenr :o .inorher benenc!:i;y Je!ng n:imeci. 
The only bene:ic .lornemc ?:u-ni:rs ire now ;peciri­
c:illy c:xc!udeci from ;haring is 1 depenaenr life insur­
.ince poficv. "\Ve wane \O J-.racr <he :iesr people we 
can gee wherever chey come from: ;ays >l:ichews, 
.i.nd illowing :heir domestic ?armers m beneric from 
IDG':; retirement programs was one way \O i1cilic1ce 
chis. 

In :in expanding business like comp~rer m:igazine 
publishing. which often requires high levels or· 
employee ;kills, .:hangcs in benencs 1r one company 
c:in ?rom!'t ochers m make ;imtiar .:ii:inges in orcie: 
co ;c:iv como'!mive. ~ew York-oaseci Zin-Davis. in 
lDG 'comp'i:mor in magazine ?uoiishing, added 
he:i..lch and rerire:nenc oenerits :or domestic ?artners 
;ome s~'< :nonchs m er IDG innounc:i:d rhey wouici 
oirer •hem • .Yiarhews nores. 

Bur Ziif-Davis savs comoecirive issues were noc :he 
.:1use. "Ours was :i oruloso~iuc:ll dec.!s1on much more 
~h:i.n :i comoeciciv~ decision.· -;avs Sha~on Silver. 
dirccror or· beneri::.. Ln r~ct, Silve~ says. Ziff-Davis 
had ilre:idv dec!ded ~o otfer bcnents co domestic 
pannen berore IDG irn!'lernenced chei.r benenc !'Wl· 
The privaceiy held company otfers its J. 700 cm!'loy­
ecs :i. J-Ol(k) plan wirh 1 prone sharing ~·e:i rure. 

'vVharcvcr ;heir concerns about comoeririon, 
employers ;ay that 1dciing domestic partne~ bcnerits 
helps co maintain the percepcion oi che workp!Jcc 
is fair .ind co boosr morale . .. You've goc co cre:ic 

19°2 . .\!PR :n:icches ::nolo\'ec .:onmbur 1Jns :u .cs 
..!l)jibi :~:iremenc ;,mng~ ,i:in . .-\nd i1'1(e .\1?9. :~ 
;e!i·:nsureci Jnci does ;oc. :>av .ie::ienoe:rn · '.le::irh 
.;ove::ige. :cs .:oscs wc:e :ow ~o .begt~ w1ch. Doir.esnc 
parrne~s ?:lY :heir ·.>wn ?rcm1ums. our •Jse ::ie:r 
ne:iirh .:over:.tge less ~nan ;!'ouses .lnci de?C:1CC:1CS. 
.Y!PR ocnr.!als =ound. So noc .rnly has :!<renciin15 
he:ilch ~cne:lcs ~o Jomescic p:irrers proved i ne~:?en· 
;ivc, ).IPR is "beccer orr econom1c:iily." Kigin ; :;\'5. 

Tax issues. and a court case 
The ::ix issues. pnrri.:uJarlv for :he: i:m!'loyee . .:.re J 

diffcrenr mattei:. howe·1er. 
When chc employee ?ays che premium :·or .l 

domestic partner's hc:tlch benetirs rhe.r · ire no :l.'C 

issues, ;avs Pecer Wilson . i :irinc:oai u cmolovc: 
be:ie:1rs ~onsulranc :\.lex:.1ncie; & .\bander ;'n S:in 
F::.1nc!sco. :\nd when ~he employer ?ays :he ?re:-ni­
um :or in employee's ;!'ouse. chc ~mployee :s :io~ 
c:.1xcd. Bur if the e~!oycr pays 'he pre:nium ~or l 

domesnc partner. che [nremai Revenue Servic:: .:on­
;iciers IC :Jart Or the emolovee's t:J..'(:lOle income. 
T~e :~ :ssucs do noc' ;cop rhere. If the 'over3ge :s 

oife:ed chrough a dc.'Oblc bencrirs plan. che ?re:ni­
um tor .l ;poUSC Cln be :Jaid With ore-CJ.'( joifars, 
noccs John ·woyke. 1 ?ri1 ..... pal 1r T~wcrs ?e:::n .n 
~cw York. Bur under i dexible benenrs ?ian l 

domestic !'a.rtner does nor meer che legal derininon 
ot· 1 de!'endcnt. 1Jld che premium c:.1n only be ?aid 
with :uter-c:ix dollars. :naking che paymenr l1l ouc­
oc"-pockec c.'<Pcnse co chc em!'loyee. 

Adciirionaily, che law rre:m spouses ;ind domesric 
partners very differently u!'on chc dearh of :he plan 
parnc:panr. For insrance. l S2 million c:ixable esrace 

would nor be subj~c. rn 

Employees and advocates remain 
impressed by the growing list of emp~oyers 
offering domestic partner benefits. 

escarc caxes until 1frer .:he 
dc:irh of chc surviving 
ipouse, 1Ssuming :he encire 
esrnrc is inhericed bv :hat 
spouse. accu rding t~ P:iul 
Vogel. in estate pi.anning 
;oecialisr JC P:-icc 

people fairly,· says Tnomas !Ggin. 5encr:tl counsel 
lt :\linnesora Communic:.1tions Grouo. che parent 
organiz:.1cion of .Ylinnesoca Public Radio. ·.Thac 
me:ins equ:ll pay for equ"'· work. You 1void discrim­
inacior.. Y ')U need co establish policies char c.reare 
mocivacion Jnd lov:Jtv. Bv che same token, chev 
have co be pr.1.crici lncl cco~omic:illy d icicnr. ~ · 

The r:idio ;ration offered ics 2.20 employees 
domestic partner health ;ind rerircmem benefits in 

Waterhouse in Sc Louis. 
Sur onlv che first S600,000 would be free of emce 
caxes i( lcit co 1 domestic partner. The rema.imng 
S 1. ~ mill.ion would fall into 1 43% rJX br:ickct. 

Domesric oartncrs could oorcnriallv :ilso face i 

l5% excise 
0

rax on ch'Jse :i~ounts char che [RS 
determines :ire 111 .. excess ceriremc:nr lccumubrion." 
Only J spouse c:in elect co deter chat cax unnl .ici:er 
!tis or r,er dc:zch. Addicion:U ooc1ons are lvailable co 
J 5!:JO!!SC =hac delay che isses~ment or· income .ind 

?!:in Soon1or1Nov!flloer 199-1 
JS 
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!~i:ce ::.~es ·.·:h1~:i ·.v1Jciu 1oc ':e .:·:.i!iJoic: :o .:::mes­
·: .. ?JI .:'le~~ . 3uc ::::: .: : r~e::nE :rc::~:::enc '>r· ·C'JUses . . 
.::le .:umc:~m: ?:.tr:::c::s :ni:· ~::Jn~e-:or ·.i:::-:- ~e~ 

..:oupic:s. ; ;: : c: :.m-·.:::::c:~oing >n :::e :>ucco~c: Jr· i 

..:our: ;,acc!e .:urre:ich· :e:ng ·.v:i!feci :n H:iw:ui. 
[n 3 •. c.-:• :·. L:·:.:: ~. :ncrouu.:::c :n ~ 99 l, :hre~ 

i .Lr.ic:-;c:~: ~0u~1c:~ .r: :u1ng :he ;;:Jee ~o wi:l ::te 
::g ic :o :narr\' •Jn~::: ''lee '. Jw ;c::: ·?cnston ::enc:­
~cs :'or ;amc:--;c:x :n:::ic::s:" ?!:in Soonsor , :'vb.v 
! 91J..1 .1 •. l. •:n::or-1 .'v0uid :nc::i.n slmc:'-sc:x ..:ouoie.s 
.:ould m:i.rr-: ind Je·;omc: ;oouses w1ch :he: ;;me: 
'.ez1l >rlncii~E is ·JOClome-'ie~ :nJrr!ec ..:ouoic:s. c· nder :he ts .;;n·st:rucion's "fuil :'iich J~ci .::edic" 
do.: :r:ne. •)nc: ;rJ.:e :nusc :-ecog:tize chc: Jr.n.:i:.11 

:<.l:es. ncuuin!f :-'.Jw:ui. :,l\'C ;c:.-·:u:ii ·)r:c::lc:lClon .is 
l ?rom::e:: ~: J:)S JOCC:: :nc::! ~lW, lnC :10 iUCn ?rD· 
·~(::on :s :>ro\·u.ie~ im!e: :ecie:-.J :Jw. [n ;ome ;rJces 
~ere: ">pposmon :o ::\c:se ?roce~::ons ~:s :fareci ..:p . 

r ' • • 3 ' ' · il h' .nae:::i. :c .ur.r :'. c...:-::.·:n : uscr::ces ln~• ing .c is 
:h:.1r :he :oiinc: ;urrounc:r.e: :~e :novemc:nc •o :::>ro­
•11oc bc::l~:ics :o 'Jnconve:ln~nal .:ouoles ..::in ex~..:: i 

.:osc-·1s .\ooic: C .>mouce: l.c::1rnc:d. !;is;: \'e:i. r. T:1c: 
C.tlirornia-b;seci ..:omo:inv h:ici ;oue:nc 57:0.000 .n 
:1x .ioaremc::lcs "ve: ·;c:·:~:l •·e:irs :~ 'Jutici .in 5SO 
rn1ilion, ~00-'!molove'! :>.i:lnc :n W;ili.imsvn 
C.>uncv. T c:xas. ouc~icie. •JC. A.'urnn. 

[n .i~ inmli J-2 ·1oce :he: .:ouncv :ommissionc:~s 
:ejc:i::cd rhe dt:ll . .:icing Ap?ic's ~· ii..:y .Jr· ~xrenciin~ 

Domestic partners pay their own prem iums, but use 
their health coverage less than spouses and dependents, 
MPR offic ials found. 
ic:ion 1Jc' inorhe:- •;uc:-t .1s :n:irriage-'lbe!'lc l 

mone: !lublic ::iolic1 ::::ison. rnd ;o H:i.w:ui'; :1CW 
cie:101~1on or· ;o.ouse-wouid .:xtenci ic:oss rhe CS. 

Tne swc "vas 
0

disrrusseci oy 1 ~ower court. ':>ur :n .\by 
oc. lasc :'e:ir H:iwa1i'; Supre:nc: Court on.:.::ed :he 
lower ;;ourc •o :tc::ir :ne c1se. ;aying ch:ic ·1ncier 
Haw.ii.i's ;c:i.ce i:onsnrunon. :o .:ieny a same-'ic."< :ouple 
.i muri:ige ~cense was • ;e."< ciisc:iminacion." T.1c: courr 
pl:iced che burden '..t?On chc: mce co show 1 .:om­
?eiling ;c:i.ce incercsc. ind no ~ess :esniccive me:ins 1Jr· 
Jch.iev;ng :hac imeresr. :o jusnfy ;uch discriminacion. 

The e:forc faces iJ:iunting policical oppos1eton. 
LJS( • .\pril nawaii :!'lacred J oiil ariinning :hac :he 
;cace's marriage lic:::mng laws lppiy only co oppo­
;ice-ieX couoles. In m obvious ooke ir the Suoremc: 
Courr. :he 'b1U'; ?re:imblc: st:i~es . • . ..\ny d1a~ge :n 
these bws muse .:ome :Tom cirher tile legisiarure vr 
l COnSCICUtional I. 'nvencion, not me judiciary.• auc 
che bill .llso esc1blished l commission co • c::omine 
;he preC:se legai rnd economic benerics • ch:ic ue 
J e!'l ic:ci :o ;ame-~c."< .:oupies. ind now che H:iwa1i 
le~islacure i:ouid C."<tend bc:nc:rics co chose .:ou?ies 
;hort or· illowing same-~c."< marriage. 

:-, [eanwhile. l cnai !S ;cheduied :n Baeirr ".l. ::..:--.::in 

for che lower .:ourt :ic:.-ct • .\pril. Wich 1p?e:ils issurc:d 
1>n .in~· :u.ii.ig r'avored by ei~her ;idc. 1 .:iec:s1on is 
c:xpecreci 1n t996 :rom Hawaii·s highesc court. 

Whecher the ocher 49 Hates would c:xcend ·~u 
faich lnd .:redic" :o :-!:iwaiian marri:ige .:e'-lric:ues 
grrnced :o gay couples is .i •horny issue. Only ;:1ghc 

:,enc::its co che iomc:mc (amlC~ .:>r' :cs employees. 
One .:omm1ss1onc::- wenc ;o :ar lS :o ;uggest :nae 
.\oole .:ould :'loc :oUow dtis ::iolic-1 '.n T .:xas. whc:e 
;o~'omy ~c:mains l .:nme. Ulcim:i.~e!y. one: .:omm1s­
;ionc:r .::h:ingeci nis VOtC 1nd .-\?pie went Jiie:id '.VtCn 
:ne :1C:W ?ianc--!;,uc only IDCC Che i:ounty gamc::ed 
:1ltional !Jress md T c:.."<:i.s G0vernor .-\nn Rich:uds 
:nce:vened. 

.-\ win in che Hawaiian case .:ould bring cl1:i.c sort or· 
c:.."<Plosive tight to che nacion:U lc:vel. say :1civoc1tes say. 
·~[y sense is iliac if the Hawaii CJSe .:omes ouc wich :i. 

dec:sion in rnvor or· ~y mani:i.ge :here will be n:i.cion­
ll opposinon md Congress will encer die tl:ty," ;ays 
Greg- King, communic:icions direc:or lr rhc Hum:in 
:lighcs CJmpaign Fund (HRCF), i Washington, 
DC-based giy lobbying group. "Congress. is ic is .-.ir­
:e!'ltlV consacuced. will oooosc :c: 
This is noc !O ;ay ch:i.~ domc:scic parmership bene­

:ics would :3ce the -iamc tare. HRCF ?oiling dac:i. 
maic1ces rhac ::>eooie in chc us te!'ld :o n:i.ve a baste 
;ensc or· :·:Urness ch:u is ortc:ncied bv iisc..,minacton 
ind mcqualicy. Tnc fund has :ound. "!>road ;uppC1rt · 
:or demesne ::i:irtnershto benc:rics. deso1ce mimm:tl 
iupport for • i.ir marr.Ug~. • . 

·There's i underlying ;eose .imong :he dccror:ice 
:hat discriminanon is wrong, ~ut ch:ic :narri:ige is 
;pecial. • King says. ·Whac we mighc c!'ld U? w1ch is 
l muarion wich .i .:ail lg-J.insr 51y tnuri:igcs, buc l 

recogninon chat mme ;ore ·)t. fairness has co be: 
~nhanccd by ~uppomng domc:snc parmc:rsh1p. - ~ 

"lll foon1onNovemoer t ~ 
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Stewart D. Lawrence and John J. Fadel 
j 

''Total Compensation" Plan Design: 
The Dollars and Sense of Adding Domestic 

Partner Health Coverage 

'<l' D omestic partner coverage has 
~ been receiving a good deal 
rl or :nedia attention lately as 

?nvate-and public--.>ector em!'loy· 
~cs nave begun to add domestic ?art· 
:\er coverage to their health benefit 

QJ ?rograms. ~ore than 60 organiza­
~ ~ ::ons now offer domestic parmer cov­
o OJ ~ra"'e; most have been introduced 

- ~ ::i §' t over the past few years .. 'viany ocher 
OJ ltl ~roups that are now considering 
.. a. offering health benefits to spousal 

~ .~ ~quivalents oi employees want to 
~ ~ !<now how others ha.ve assessed the 
aJ ai ;osts associated with extending these 
~ B beneiits and ·Nhat their exoerience 
~ 0 :1as been to date. fn estimadng costs 

:or extending benefits co domestic 
?artnets. two questions must be 
asked and answered: 

l. Will the cost of adding a domes­
tic partner be the same as adding 
:1 spouse? 

How many employees will enroll 
a domestic partner for coverage? 

The answer to the first question 
:s maightforward-to date, experi­
<?nc.:> demonstrates that the cost of 

5tewar1 0. Lawrence is Senior '/ice 
=·'3S1canr. :<eg1ono1 Manager . .::no 
=·cc:ice Leace< · C.::rcorare i'rcc:ice. ihe 
:~ct C.:imocnv .. 'law Von<. NY. 

adding a domestic pa rtner is the 
;ame as ~he cost ior adding a spouse. 
But the second question. dealing with 
~nrollment. can oniy be answered by 
...:ons1denng certain vanables, such as 
the size of the group. the eligibility 
d teria established and the cost to the 

em!'loyee. 
The cost experience study dis­

cussed in this article represents inior· 
mation that may be helpful for plan 
sponsors who are formulating policy 
on whether or not to offer domestic 
partner benefits. It has been compiled 
by The Segal Company based on 
information provided by organiza­
tions sponsoring domestic partner 
benefits and on other independent 
research. 

BACKGROUND 
According to the United States 
Bureau or the Census, in 1970, there 
were 21A million single adults in the 
U.S. By 1990, there were 40.4 million 
single adults, an increase of almost 89 
percent in just 20 years. Apparently, 
many oi these ''single" people do not 
live alone. Estimates by the Census 
Bureau are that in l 990. almost 5 per­
cent of the more than 94 million 
households in the U.S. consisted oi 

holds with two unrelaced JJults of 
opposite sexes. the householder :s m 
the ·25_ to 34-year :lge group chat is 
oiten the focus of employers· rec::utC­

menc efforts. Similarly. in 32 ?ercent 
ot the households with :.rnrelated. 
same-.,;ex partners, the householder is 

a member oi chat key age grou!'· 
Employers have begun '° ~ecog· 

nize these relationships by ~xcending 
health cov~rage to demesne ?art· 
ners-vrten defined as aduits who 
share an emotional. phys ical. and 
financial relationship similar :o •hat 
en1oyed by married couplt!s out ·.vho 
either choose not to marry or cannot 
legally marry. 

~any oi these employers He 

being more assertive in promoting 
workforce diversirv and have a I read v . . 
implemented nondiscrimtnacion 
clauses in human resource 'olic1es. 
Offenng health oener'its to Jomesnc 
parmers may be considered a :latural 
.:?:<cens1on of these: policies. 

DOMESTIC PART1'4ERSHIP COSTS 

Prfvate-S.Ctor Cost E.xpenence 
It is true that when Ji:pend~nts 

are added to a health p!Jn, ..:os\s 
increase. But the ?ercentJ~~ :nc-ease. 
based on the size or the bt:oni:ms oud-

two unrelated adults who identify 
get, may be very small. .i.t Sc.rniord 

themselves as "partners" -a term 
University, for examplt'. :ht' .innuai 

:onnJ.Fodef as6erletitsConsuiranr.7he that is not defined by the Census • f t d. , - c 
8 1 

'" - h h -.ost o ex efl In"' .1ealth (llVt'r.J"'"" ror 
:e<;ct omocrw .. 'lew Yonc. :w. ureau. n ~ percent or t e ouse- " ·r 

72 ~ O'{e. ~ 'r-le.aJ4-h een(..~i1::S V ~ no 3 
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"Total Compensation" Plan Design 

.iomestic partners ·..vas recenrly esti­
!Tlated at 5100.000. lrus was only 0.4 
?ercent or a 524 m111ion :,udget for 
heaith care. 

·Stanford C lliversity began cover· 
ing domestic partners in February 
l 993. When the 'l!'lt versicy 
-"pproached tcs three HMO earners 
with the request ior :h15 .::overage. the 
carriers' 1n1t1al rt!S?onse was to 
increase coses :,y c~argmg .rn addi­
oonal amounc oased on die assumed 
added nsk oi covering domestic part­
:lers. Their mtennon was ~o "rate 
load" betw~n 116 :::ercem and l :Jer-. . . 
.::ent. 5taniord ~haile!lged the came.rs. 
rnd ultimatelv all loading was 
d ropped.. One HMO. however, did 
charcre 3 fla~ rate tee or 55.000 to 

'::I 

~xtend benefits to domestic partners. 
[t is not necessarily tru~. howev­

er, that covering a domestic partner 
adds more nsk ;han covering a 
spouse. This may be good news for 
those organizations that are consid­
ered offering domestic partner cover­
age. There .:He at least two reasons 
whv this is nof a ;urprising result. 
Oo~estic partners ar ... less likely to 
have children {and. therefore, have 
fewer dependents to cover) and they 
are likely to be younger. on average. 
than the arouo as a whole. 

0 • 

Ylany organizations fear that a 
disproportionate number of AlDS­
re!ated claims will arise from cover­
ing domestic partners. However, or 
the health benerit ?lans examined by 
the Bureau of National Affairs in 
l991. none have ~xperienced an 
. .1JDS-related claim filed by a domes­
tic partner of an employee. Sponsors 

or these surveyed ?lans da1m :hat 
;heir ininal concerns re:;arciing the 
iugh coses and nsks of such coverage 
were uniounded. Other independent 
research has yte!ded the same condu­
s1on. 

While .-\!OS-related claims :nay 
be inev1cable for 5ome of these plans, 
it is 1mpor:anc !o note that many 
health ::>lans lireadv orovide cover-. . . 
;ige for AIDS and :hat the Jverage 
cost oi rreacme!lt has been between 
550.000 and s;-o.ooo ior the individu­
a i' :5 li fetime . This amount is not 
insignificant, but c1her illnesses can 
~e more expensive For exam~le, two 
weeks in incensive care following a 
heart actack can cost in excess of 
350,000, not including surgery, relat­
ed ~xoenses. and ioUow-up care. 

F~rcher evidence or the cost of 
other ca tastrophic illnesses can be 
found. Research conducted by lotus 
Development Corporation and The 
Segal Company as part of the devel­
opment of a domestic partner bene­
nts program ior lotus utdicared the 
iollowmg: 

l . l'ne cost of covenng AIDS is less 
than that or other catastrophic ill­
nesses. Some average costs of 
care per case are: 

• Heart disease: 550,000 • 
7'0.000 

• (Jncer: 530.000 - l00.000 

• Premature birch: Si0,000 
- 1.000.000 

• .-\IDS: 350.000 - 70,000 

2. rnere 1s no s1gruficant difference 

m the :ost or co ver:ng 5ame-::• 
versus he~eroscxual ::>artners. 

J. The :isk 0i fraud lS :n1mmal. 
addinon :o rinanc:al :1sks tnht: 
cnt in :he domt:!Sctc partner co 
tract kg .. each domcsuc partn 
could be held liabie fo r th~ vt 
~r's debts: 1r ..:ouid '.:;e used in ?C: 
imony ;uits) , J.n c:npioyee ""~ 
signed a contrac: ir:iudulen~ 
would :ose ~ or :ter ;ob. Boch 
chese :ire srrong decerrems. 

T:'le ~gal Company / l uru.s 5tul 

is supported by che experience 
Consumers L"<Hted {nsuran 
Company, which 0r iers Jomes; 
parmer coverage m every ?rograrr. 
offers. [t has done so ior the past n1. 
vears. Cunsumers I.,; nired offers . 
?rograms at the same cost ·.vhecher 
spouse or a demesne ?armer is cc 
cred. The company 's .:!aims e:xpe 
ence shows no difference becwe· 
covering a spouse 01· a domes ' 
partner. 

The Village Vl1 1Ct la week 
newspaper ?Ublisiied in ~~w Ye 
City), which introduced :,eneiics 
domestic partn~rs 1n l 91:12. repo: 
that covenng a Jomesuc ?arcr. 
costs :he same as .:ovenng l :narr: 
spouse. Wi1en che t/otec:' started cO\." 
mg domestic partners. !CS health pi. 
was self-insured : 1t has ;in 
5witched to an insured 51cuation. 
carrier. Group Health Inc. <GH[) · 
~ew York . .::overs Jomesnc parmc 

!. GHI 1s a no1-1or-oro11r :il!dllh .:Jre ~~rv1c e 
JrUNLlrton :hJr :."'ru•·1ud j!J<n 
1ndemn1rv JnU mJnJlo!ea .:Jre .:Ol'c!• 

J~e :o 1nsur~ ..;muos. 
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or the !/ii/age Vv1cis covered employ­
ees .ir :he same rate as for any ocher 
stng!e t!mployee. 

(Zlcernntionai Data Group. Levi 
Strauss. and Silicon Graphics also 
rece:ltly began offering domestic 
pan:1er benefits. Even though ~heir 
exoenence has been somewhat !im1c­
cd, :ney have reported that they do 
not :oresee any significant rise tn 

heaith costs from the beneiits ~hac 
have been extended to domestic 
par.:lers. 

Public Sector Cost Experience 
!he City oi Berkeley. C1!ifomia. 

be~an providing benefits to domestic 
par.-:lers through its own indemnity 
plan in 1985. the first city in the G.S. 
to do so. Because of a lack ot statisti­
cal .:ata, Kaiser Permanente and the 
HE.l.LS HMO plans offered to city 
em?toyees delayed domestic partner 
coverage until 1987, and extended it 
only when an additional 1.3 percent 
'';ace loading" was added to the nor· 
mal ?remiums. This surcharge was 
discondnued in 1989, after the City 
was Jble to demor.strate iour years of 
Jomestic partner coverage without 
anv daims for AIDS or other ca ta· 
stro?hic illness. Since the City's rates 
have not been adversely affected. the 
cost ~o the C!ty is limited to the pre­
mium costs associated with the addi­
tiona l dependents. This amounts to 
51::5.lJOO per year. 

The City oi Seattle. Washington. 
has ;nduded the domestic partners oi 
City c?mployees as eligible depen­
den1s in the City's medical and den­
tal ?ians since 1990. According to the 

Wall Stree~ fournal l December 
29 .1992), the cost fo r insuring 
employees ' unmarrted partners lS 

less expensive than covenng c?mploy­
~es' spouses. In l 99 t. the Grau p 
Health Cooperative H~IO added a 
3.0 percent surcharge \0 <he monthly 
premium for domestic parmer cover­
age: the Pacific Health HMO c1dded a 
L2 percent surc:targe, and 
Washington Deneal added a l.2 ?er­
cent surc!large. As oi January l. !992, 

both HMOs and Washington Deneal 
Service dropped the 5urcharge :ind 
based premiums solely on the num­
ber or enroilees. The Santa Cruz 
~etropolitan Transit District and 
Santa Cruz County. Ca1iforn1a, 
extended medical beneiit:s to domes­
tic partners in 1987 and 1990. respec­
tively. Both plans are self·insured 
and to date have reported no unusual 
claims experience. 

LIKELY ENROUMENT OF 
DOMESTIC PARTNERS 
The second component oi the cosc­
ho w many domestic partners will 
enroll-depends on the size oi the 
group, eligibility cnteria. and the cost 
to the employee. For groups that 
have put this coverage in place, the 
enrollment had varied from less chan 
1 percent oi the employee population 
to 9 percent. Plan 5po nsors cha t 
include both oppos1re-s~x and 3ame­
sex couples have been at the higher 
end of this range. Expenence ;hows 
that when sponsors offer health cov­
era5e to both groups. oppos1te--:ex 
couples are more likely :o enroll (see 
Exhibits l and :?). 

Experience c:1lso shows thac many 
employees ·.vtth demesne pnrmers 
have nor enrolled them in the!r 
employers' heaith ?fans .. 'vlost proba­
bly this is because many domestic 
partners already have coverage dse­
wnere and because the cost or (01.'er­
age is taxable to employees. :everal 
IRS Pnvace l~tter Rulings :ta ve -:tac­
ed that an a1nount equal ro che ia1r 
market value or the COSt Or ?rO\.'tding 
coverage to a demesne parmer :nust 
be impuced, that is. added to c:1 n 
employee' s wages ior purposes of 
withholding and payroll taxt!'S. 

Private Sector Enrollment 
Experience 

For private sectoi empluvt"r; ch,H 
have extended beneiits to Jomt".,CIC 

partners. the numbers enrolled ~J,·e 
been small. [n f une. 199 3, Li!Vt 
Strauss reported that 0.3 pcrc~nt: or 
eligible employees C200 ~iut of Z.S: l)C()l 

enrolled a domestic partner 1n ':.heir 
plan. As oi June 1993. t-.lont'ef1ore 
Yiedical Center in the Bronx New 

I 

York, says that only u.:9 ~rc.ent. .£ 
their employees 120 or i ,CXXJ) enroll~ 
in domestic oartner C4°>\) ~r.J~t" . . . 
CMontefiore limits their C.O'iU.l~c tu 

same-sex partners.> Lu1us·3 ,,.pert· 
ence has bttn cons1stt'nl w ith th6~ 

figures. As of January 1 ~3 14 (a·-45" 
percent) oi its J . I lJll c'" ployccs 

signed up for domest1i: P"ln~r ~""'· 
fits. which are avatlablt' <>nl y n.i 5-J~­
sex couples. 

The Village 1/uicct 1~ n tt-<. n.~n· 
end or the range. w1ch ~. ~ re(c.:nt:. .Jt 
employ~ enrolled m Jom~1c ~.>r: . . . 
ner coverage. As or janu.10 ! ~3 th~ 

• . ' 
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EXHIBIT 1. 

Enrollment Statistics by Type ot Domestic Partners and Number ot 
Domestic Partners ~nrolled 

Some Coo. Toto/ Ni...:moer 
Sex Sax ot Employees ·teer 

.::r1v~r~ S~QQr ;.""C.'QV~!J 
~01\.JS 

j • • ,\j/A J. ICO ',OJ 
'v1cr.reficre Mecic::1 Canrer :'.O. NIA 7 ::co ~,03 

11mcc;e Voice ) I I ·as l10J 

~evt 3trcuss ~o ·:a 25.CC.O \l/93 

~J;.ti!:;, ~~~rQr c,rnr;;.1c.vP.!J 
3er1<e1ev. CA 20 :cs 1.1175 11/03 

Nes; ~01lvwooa. :A iO ~ :ao i ,'CJ 

5anrc C:uz. CA 2 ·a '.)50 51<13 
5cn :=rcnc:sco. ,:.~ 30.3d2 1,02t 
3ear.1e. 'NA • d.3 233 3.COO i /03 

• Avc11cc1e cnrv ro scrr.e-iex ocrmers. 
•• Son ;,cnc:sc.:> c1c r.or :etec36 COTO en numcE!4 or scme·~ex enc cccosne-sex ccnn~ emolleo. 
i"hev 1eocrreo o 1010 er · ;-; :eoencenrs (inc:i.:cmg c:iucren> -?nrc11eo c:: or i/Q2, 

• lilOST :eceor CCTO :::VCllCCle. 

Source: :he Sego C~mocnv 

EXHIBIT 2. 

Enrollment Statistic~ by Type ot Domestic Partners and P•rcentage 
ot Total Ellgible Employees Enrolled 

Some Ceo. 
Sex 5ex -:ore/ Year 

~'IVCT~ ~~f;,TQ[. :rna/Q~e.a 
Lorus O.d.5· N/A 'J.'1.5 l/03 

'vlonreliore Mecicc1 Canrer 0.29· NIA 0.29 6/QJ 

Viila<;;e Voice :uo -'· :o J d() l/QJ 
).PA O.JJ J.J3 0.06 

• Levi Strauss 0.32 0 . .18 '.J.ao 6/Q'J 

P1J./:2tlr;. ~e.s;.rar ;,,,.,ata~e.!J 
3erke1ev. CA 1..10 7 !O 3.50 J/Q3 

Wesr Hollvwood. CA 5.60 J ,JO d.QO 7/Q3 

5onra Cruz. CA 0.31 2.i6 J.10 5/Q3 
3an Ftonc:sco. CA 
5eon1e. 'NA 2.30 .no 7 :o ot<n. ~ 

• .i ~c1cc1e oniv ·o scme-se• ocnr.ers. 
• lilOST recenr COTO C\IC1ICCl9. 

>ourcs: ""e ~Cl C.:mocnv 

1/utCc! re;:mr•ed :har Of '.8.3 ~mp(ov~~ 
i/ ~oupies 'Ne!'e :?nroiled, :51X ur th~!' 
same--;e:< Jnd l l oppostce -;C?x. 

PUBLIC SECTOR ENROLLMENT 
EXP=RIENCE 
Public·scctor employers have gene~ 
ally c:<penenceci ~1ghe!' c!lrollmer 
chan pnvate secror ~mplo~·e~s. [n :r. 
C:cy oi 3cattle. as or July l9q . 

approximately 3. 9 percent oi cmplo~ 

ees (476 0i _,,000) c!ig1ble ior oene!l' 
had enrolled as domesric oarmers : 
~he aty· s :tea Ith plan. Of the emplo1 
ces registered. lpprox1mace!y ;-o ?e 
ce!lt (.333) were ·:>ppos1ce--;e:< ?armer 
while 30 percenc \ P.3> ~egistere 
same-se:< parmers. 

As or . ..\pril 1993, the City , 
Berkeley. C3liiorn1a, had t,..;~ 

employees, oi w!-\om !25 ha 
enrolled for domestic parmer be!l• 
fits. Ot :hese. 20 < 1 . .3 percent or .; 
~mplovees) have same--sex oartner . . ' 
while 105 (7.1 oercenc oi all emolo\ . . 
ees) have opposite--;ex partner· 
Sixtee!\ (8.9 pe rcenc ) oi the i~ 

~mployees or the C!cy or W~· 
Hollywood. California. enrolle 
dome:>•ic partners as or July !<?9 
Six we!':' oppos1re--;e:< (Ouples; '" 
were same-sex. 

.~s of May 1993, or 650 ~mplo 
ees oi Sama Cruz. CJ!ifom1a. 20 :i.: 
signed up for demesne ?armer ben 
fits. Two are same-sex couples 1.0 .. 
percent); 18 are oppos1te-'5e:< COU!)lt 

The C:ty or San Franctsco. CJliiom: 
indicated that J,;"01. or !2 perc~ 
oi the Citv'; more ~han JO. O• 
i:!rnployees. have Jomesttc ?.irc:ii:: : 
However. only lb l parmi:!rS ana 
dependent c.hdJ ren il,1J .it.:•uo 
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signed up ior beneiits as oi January 1. 
l l.l0'2. Jnd more recent data have not 

be~!\ released. 

CONCLUSION 

\.{ost o rganizations that alreadv 
cover domestic partners are coniident 
chat ~he risk oi incurring additional 
ocascroph1c cost is minimal. The 

i6 

number oi employees who actually 
enroll a domestic partner remains 
:;mall m most cases. Some already 
have coverage through their own 
employer. and the after-tax cost cf 
~he benefit tends to keep enrollment 

down. 
Employers who are considenng 

the addition oi domestic partner ben-

efits ;hould c3reiully examine ?Oten­
tial cost increases, w1thm che context 
oi ac:ual expense. :acher than :nsnnct 
o r guess. They shotJ!d. instead. 
understand that extending health 
benefit coverage to domestic ?arm.:rs 
or employ~ is an important human 
re:;ources dec1::Hon that reau1res ;en­
miviry and careiul planning. 
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~·Domestic Partner Benefits 
Are Catching On ... Slowly 
Employers' experiences show providing benefits 

for domestic partners costs no more"than doing so 

for heterosexual married couples. 

By Aurora Nfackey 

A 
growing number or pri­
vate :ind ::>uoiic comoa­

~1es :13c.~onw1de :~~ve 
oegun vrrenng :ne~1cal 
and ocner oe!lt!!lts ::o che 

unmarried .. domestic ;>.,.n:ners" of 
employees. E:nploye:-s ·1re extend­
ing t hese benefits rn :espond to 
employees' needs and predudc 
potential discrirrunation charges. 

WHY EXTIND BE."lUYTS? 
The number of households with 

couples living together outside of 
marriage •.s rising, according ::o a 
l 991 survey on ciomesoc part:ne~ 
1:iy Hewitt Associates, benefits con­
sui tan t.s in Lincolnshire, Ill. The 
L'.:3. Census Bureau e::swnaces chat 
L2 :mllion households or 4.6% of 
the 91 million households m the 
~ . .'n i ted Scates, a.re :nade up o f 
un married couples. Almost 1.6 
m1llion of these househoids are 
:nade up of gay :ind lesbian cou­
ples . This me:ms ::hat 3 .4 mill.ion 
Jciults have a domestic parmt . . 'ilp, 
lCCording :o Hewitt. 

~urora Macl<ey is a freelance wmer 
oasea 1n Los An~eles. 

This '!'aterial :nay be procec:ecJ by 
cooyrr(Sht Law (Title 17 U.5. Code) 

Some employers, especially 
cllose that nave nonc:iisc:uninaaon 
clauses that include sexual onenu­
tioo, say oifcring domestic partner 
benefits is an issue of ~ariry. 

"Our position was co make our 
benefits equitable,'' says Bill Kee­
gan. spokesperson for .-\pple Com­
puter Inc., which made same-sex 
domestic partner beneiits available 
to its 12,500 employees worldwide 
last year. "'We don' t want co define 
what a fa.truly is. ~ 

Others say they cake pride in 
offerin g the best benefits, and 
consider offering ~eneiits ::o 
domestic partners as another way 
m attract or ret:tin employees. 

''A lot of companies llso simply 
want co be responsive co ~mploy­
ees' needs," says Loralie Van Sluys, 
a Hewitt rese3rcner ... \1y compa­
ny, for instance , began o rfering 
domestic partner beneiitS ~his year 
aiter employees asked :or l t. " 

Since 199 l Van Sluys !las been 
tr:icking which companies offer 
domestic partner beneiics. She says 
the majority vf companies ;:hat do 
so cend co be in hu~ri-::ech or i::e­
ative ~ndustnes, iuc21 is .:omputers 

vr enterc.:Urunenc. 
But ocher comoames lre inter­

ested JS well. .Guy CJrm1er. 
senior human resource :nanager lt 
Locus Development Corp .. i .:or.i­
puter somvare company in CJm­
bridge, Y!ass., which began offer­
ing what it .:::ills ";pousal equiva­
lent" benefits in 1991, says his 
.:ompany receives between 50 and 
;5 calls e:ic.Li month from business­
es ac:oss ilie country that are con­
sidering offering the benefits. 

Currently, more than 70 :najor 
companies offer domemc partner 
benefits for gay partners, mduciing 
Lotus, Silicone Graphics [nc., 
YlCA Inc .. \i(ic:osoft Inc .. Viacom 
Inc. , Apple Computer, ind HBO 
[nc. 

The maprity of comparues offer­
:ng domestic partner beneiits do so 
>olely co panners of gay .md les­
bian couples. says Van Sluys. How­
ever. ;ome companies, ;ucn as Ben 
& Jerry's Homemade [nc . .ind Levi 
Straws, have extended he:Jith care 
;,enents co unmam ed heterosexual 
couples. 

few companies cite le~ai ?res­
sures .is .i motivator. !nstead. V ln 

"'\~no '4 PP 7 3, i8 
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Sluys ;ays. 5eograph1c ~ocJtion lS 

more likel y :o '.:l e an in r1uencl! . 
especially w:-ie:-~ laws :!:<plicicly 
prohibit :!mplo'.'ment discnmina­
uon on che basis oi sexual onenca· 
non. Growtn oi domernc partner 
oenefits has oeen strongest IO Cali­
i00rnia lnd ;he =::ist Coast. she says. 
Cu rrently. 'hn Sluys says. eight 
;taces h:i· ! enac:ed laws •~at pro­
nib1t e.· .• ployment disc:imination 
on the basis or ie:<ual orientation. 
rnci -o ..::ties Jnci counties have 
?assed ~eg1siauon ?rohibit1ng ciis­
..::1minat1on .. ..\lso. several munici­
?alities have ipproved :niciatives 
~hat lllow .. inmarried heterosexual 
Qr homosexual .:ouples ~o register 
JS .:iomemc partners. They include 
\itlnneapolis: San Franasco; [thaca, 
~-Y.: and ~(acilscn, Wis. 

Late last :1ear. ~ew York became 
o ne or che latest .itates •o open up 
:he way ior oifenng domestic part­
ner oeneiits wnen me Department 
o f Insurance lifted ics 54-year pro­
rubmon .iga1nst providing health 
insurance :o .:iomest1c partners. 
C.ilifo rnia amended its insurance 
..:ode co pron1b1t such discrimina­
~IOn in 1991. lnd Hawaii, .\i1assa­
d 1usem, 1nd Wisconsin all have 
since enaC"eci similar legislation. 

But ;;omenmes the law isn ' t 
always the catalyse. In 1991 , Mon­
tefiore '.\(edical Center in New 
York became che largest private 
employer in the country to provide 
heakh beneiits co che partners or 
gay and lesb ian employees, a.her 
the hoso1tal' s staff tal ked with 
me:noers vi :he Amenc:in Civ1l 
Liberties L'nion's Goy Rights Pro­

ject. 
Based on statistics ior the popu· 

lauon in ~ener::i!. :tosp1tal >taif 
learned ::nae is many .:lS 900 
~mploye~->r I OoO oi che hospi­
~al' s workrorce-.;oulci be d ig1ble 
ror the beneiit. 

Domestic Partner Benefits 

I "Research 
I 

! shows that 

~ c~~,~J;~~-~_!lJ~W$ 
', .. 

T OWARD PARITY 
Although there lre no laws 

direcdy requmng employers co 
make the exact bcner'its available 
co domestic partners that the 
spouses oi :!mployees receive, Van 
Sluys says ~he co mpanies chat do 
provide domestic partner bene· 
fits- about 50 fortune 500 compa­
nies so :·ar-Jo so with the inten­
tion vf providing che ; ame cover· 
lge. Viacom. Jn entert:iinment 
companv :n '.'Sew York with 5.000 
empioyees. :ie~an orrenng domes­
tic partner ':>enl!rics :o same-sex 

i-t Blll'E!i:> & H£.\LTH • \PRIL 1994 
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couples last '.'ear. :-iealt.h .:overage 
is idenucll ~o chat offe red ;:o :nar· 
ded employees , rnd is offe red 
under ~he company· s self-t nsureci. 
mdemmty plan. 

Does vifenng domestic par:zier 
benefits make sense for comoames 
financially ? While :nany ..:ompanies 
lre reluc:anc ~o :e•1e:il :he~r cos• · 
benefit analysis. some trenci ,fat.l 
indicate that i t isn't m y more 
expensive than offering benefits to 
mameci couples. 

"The company d ec:ded 1t :nade 
good financ:al ;ense: we wouidn ' c 
have o ifered lC Lf IC had oeen t!XOf· 

bicandy expensive.' ;ays :\ppie' s 
Keegan. wno dedned •o :-eve:il c.'ie 
numoer of :!!llployees who :tave 
registereci for :he :iener'ics or :he 
types oi c!a1ms chat have :ieen 
filed. 

Bryan Simmons. l spokesperson 
for Locus, would say chat, JS oi lase 
month. aoout 20 of the company's 
3.300 U.S. e:nployees had regis­
tered fo r me beneiic:.s. rne co mpa· 
ny's claims experience. he ;ays. 
''has been what we expe~ed :'rom 
research-chat committed 5ay and 
lesbian couples were Jt no 5re:iter 
tisk for catJstrooh1c illness.· [n 
fact, Jt Levi Scra~s. che cost per 
covered life for me group covered 
by domestic-partner benefits was 
significantly lower than :hat or '.-let· 
erosexual ctJuples. 

Low NEW E."IROLL\t.E:"IT 
Even when companies Jo oifer 

the benefit. :i smail percentage or 
employees actuaily ;ign on. Stan­
ford Uruvemty calculated thac !ess 
chan I 'lb or its employees wou lci 
apply fo r the oenefits, wh1..:'.i 
appe:irs co have maccheci che ':!.":;::ie­
rience or· ;everal ocher ..:ompanies 
and murucioaliues. 

. ..\ccordi~g ;o 1 19.93 ~e?or: '-;•: 
che Segal (.Jmpan1. Jn e:npio\'e'! 

~ . 
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:-enc!::; .:om?<-:1'' :n .'.ie•.v Yor'.< . . . . 
~nc ?c!rcenc:ige .n :!~!'.noyees wno 

. . ' 
; c~1si:er :or .JOr:::!s,:c Jar:~er oene-
:·1c~ :~ncis ;:o ::,e .:!SS ::1:in 3 "'a oi :.:i.e 
..:ompanv·s •.vorx:·orce. J.tnough i c 

l~in : ·.musu:ii ior :c :o oe oeiow !%. 
When che .::cy )C Sc:ir.:ie institut­

ed hc!:ilt h cover2~e ior :,o th gay 
Jnci lesb ian anci :.:nmar~eci fietero­
;e.xual .:ouples :n l 990. for exam­
ple. ic predicteci an estimated JOO 
workers would sign up and llloc:it­
-!d 5.J..30.000 :e r :he Jenefit .. \ 
::e:ir. later. fewer chan 200 nad 
lskeci ;'or ;:he bener!c. 

(OST rs :\ CONCE..ll."I 
Of :-:1:11or conce::n :o :nany com­

panies . or course. is :~e .:ost or 
:nsur:ince. Some ilso re:ir -!:<:posing . 
;:hemseives to :::e :!XOrtm:mt :osts 
vr .:ovenng .\!CS v1c::ms- witic:t 
llSO :s one reason some :nsurers 
:tave ~e~·useci :o .:over iomestic 

partners . 
So iar. nowever . .:ompanies such 

1s L.Jtus rnci :\pple C.Jmpucer 
report such fe:us are unr'ouncied. 

··Tnat"s cier.iruceiy a bias :hat peo­
ple tn generai :end co ~ave-;:hat 
.-\IDS c:ises could drive .:osts up,·· 
5ays C.Jrm1er ... Sue we !1aven'c seen 
1c. [n fac;:, we '.iave not ;een any 
neganve r'inanc!ai impac:. 

Dale Grant. vice cnair of che 
Segal C.J .. says ::here .::irrently is 
no -! 1:1dence :hac coverage oi same 
;e:c ~armers .s Jny :nore costly 
:han ior :he ?Opuiation :ic iarge. 

' Y·)U ;:yp1c:illy have fewer 
.:iepenciencs anci :iO matem1cy costs, 

• • I .. · •··• 

wn1c:i .::in :nvo1ve J. 1ot 0r cost 1r 

:1ou ~ave h1gn-nsk pregnancies, " 
Gr:inc says . 

. -\nother fac:o r lS i!nrollment. 
:--toe 1il dg1bie <:?mpioyees sign :.ip 
r'or the benei1cs. ~icher ~ecause 
:he!r ?artner~ 11re3ciy :t:ive :nsur­
mce :nrougn .inocner 100. )r :hey 
0pc :iOt :o maKe ~heir ;exual ?rei-
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ere!lce or living situ:mon known. 
G.iy rights .idvocJces have estimat­
d c ~ac only .me ho mosexuai 
empioyee in I 0 reve:iis his or her 
>exual preference in che work­
place. 

~eve!"theless, many insurers will­
ing co cover domestic partners 
moved cauc1ously . Concerned 
lbouc the lick of underwriting 
experience and the lack of control 
over che risk pool. many initially 
levied a surcharge co cover ~"Cpect­
ed .iddicional daims, according co a 
:he Hewitt report on domestic 
partner benefits. Only after several 
:1ears experience had failed co justi­
ry ic, Granes says, was the sur­
charge dropped. 

WHO P.ws? 
Some employers that have been 

?an:icularly .::oncemed about the 
cost or extending domestic partn!!r 

benefits have asked employees m 
pay ::he entire cost of covering 
cheir domestic partners. In other 
c3ses, when health care benefits 
1re offered under a flexible bene­
fits plan-those in which employ­
ees pay all or part of the cost of 
dependent coverage--the coverage 
for domestic partners is included. 

The Seattle Symphony recently 
.innounced it would extend healt.h 
care benefits co same- and oppo­
site-sex domestic partners, basing 
ics plan on chat offered by t.he city 
of Seatde. The orchestra's tradi­
tional indemnity plan was replaced 
with a PPO offered by che Travel­
ers Cos., Hartford. Conn. The 
orchescra · s artistic administrator 
;ays that, under the PPO plan, in­
necwork services will be covered at 
90% and out-of-network services 
J.r 90%. Management also will 
.::over 100% of the health care pre­
miums, .iS well JS any increase Ln 
che plan· s base premiums up to a 

Domestic Partner Beneffls 

Recently, 
when Apple 
considerert· . '· ... ~, 

•!. ..~:·.;,;..: t-r"'· ·' 
... r·· - ... 

limit of l5%. 
Ac Lotus, Cormier says the 

employee has co pay for the cover­
age with mer-ca.x money, which is 
abou: S 1,350 a ye3r. The main 
reason, he says, "is bec3use the IRS 
doesn ' t recognize domestic part· 
ners. If a married employee want· 
ed co cov..:r his spouse, for exam­
ple , he could pay wich ;>re-tax 
money." 

[n l 991, Locus re;:>ortecily spent 
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1oouc 530,000 !n rnnual ;ue:n1-
•Jms co :nsure 12 'soousal :!Qu1vJ­
le=ics . . , ~One OT ~:tac WJ~ :J .'C 

deduc:1b le bec1use or :he IRS ' 
stance on unmarneci oartners. ~n 
pnvace !e~er ruling Sl03-l0'18. :he 
[RS said :hat an employer s ~ontn­
bucion to the insur:ince .::over:ige 
or ln employee's domesi:1c ;J3r.ne:­
lS noc ~xciudabie r'rom :he 
employee's gross income. 

.-\c::ording to the IRS. employe~s 
must re?orc income !n ::ie 
employees· W-2 ror:ns. based .:>n 
::ie fair-market •raluc! "i ::ie1r 
domesuc ;:iartner bene:'ics. :!':en :i 

L.. I - . o I :..::: Jenems aren : usea. 
.\nd while it isn ' ::: :-equ1rec by 

law, Grant of rhe Segal C.:> . ;ays 
most employers tha t ~:crenci :ne 
Seneiics to employees ' jomest:c 
?artne!"S also make COBR:\ Jene · 
i'its available. 

Bue while che ::::i:c 1mpiic:mons 
for employees 1re seemingly ..: ie:ir. 
there is greater unce!'!amcy re~:irci­
ln g che cax ramifioc1ons ,·or 
employers. If a company's 5roup 
health coverage is funded chrougn 
il voluntary e!Tlployee beneiic::ir:: 
association , for exampie. ":ien 
oifering coverage co domestic ;:iart­
ners could cause :he ~mpioyer :o 
lose its ca."< deduc~1on under :nae 
code. 

COMMUNITY PRESSL'RfS 
:\side from empioyers' .::oncems 

about covenng the costs or :\IDS. 
some employers worry loouc :ne 
negauve effect chat vrfenng rnc:t 
coverage to gay and leso11n 
employee~ could have in :he:r 
communiues, or with cus•ome:-s 
Jnd stockholders. That =·e:ir :s noc 
unfounded. especiaily in view ·.Jf 
'he recent furor chat erupceci -.vne:i 
:\pple 's domestic ?artner ;=011c: 

bec:ime known in ..:\)nser.,·H :,·e 
Williamson County, T~x.is . 

r. 
r 
I 



. :! 

·-:-:1e ;ommun1cy :!~sencLally 
:;:ou~ht tt w:is :ioc :n :.-e~?1ng wicn 
::-.e :norai ..::i l.l:ite :~e:-e. · ;ays Ke~­

pn. 
' 3ut ·.ve saici we '.lre .:::>mmitteci 

:o ::us. that \Vt ue ?rog!'essive . 
.ind ~ha t we lre in l competitive 
:nciustry Jnd need co ~e;.i:iin so , .. 
'.<e:!~an says. E·:e'.1cuaily. :ne coun· 
::1 ::icked down. 

Bur ocher companies :eport lit­
de or :io backlash. Of seve!'al hun· 
.:ireci :e~te!'s ~ece!ved ':>y ~om :or 
~xample. 30% :iave oe~n ;osmve. 
Wic!lin che cump2:11:>s, ~he 
~esponse J!so ~as cencieci :o :ie ?0S-

:n•1e. 
'l' •:e :te:ird ?eopie :ay :hat the:r 

:on ' 'Jnde!'stanci wn:it .ul :.1e :"uss 
.s Joouc, ' says .Jne .~.pp ie :!::npioy­
-!e who '.lsked :'.Ot :o :,e .cienniieci . 
. we re part or 1n or~'.?ntz:i cio n 
.:icing :he nght ~rung, rnci ;• :n 5laci 
:o ) e a pare or l company like 
:ha t . (e's cover:ige :or !i.uman 
:ieings." 

Simmons or Lotus :ices that Jm­
:ucies n:ive ciianged dr:ililatlCJily tn 
::he last three :1e:irs. mci that com­
?ames lnmcutmg domestic partne!' 
Sendi:s today would likely have 1 

:nuch easier time of it . ''Three 
;1e:irs Jgo, :nsurers ·...-e!'e nervous. 
1 :1ere ·.vere l lot or :issumpt1ons 
:n:icie aoout wnat :he costs would 
• _, • t . r. . .. 
::ie. l nae :> :tow oeen uemysonea. 

DEFTNmoNs 
!ssues -!m!Jloyers 01eeci :o a.dciress . 

ue .::-:iitm~ 1 workab le cieiinition 
or ·.·t hat cons~1tutes a domes~ic 
?artners: .1ssemng wnat :he 30d.i­
ttonal cost .:>f lwa.rcing benerits 
-.v1ll be, and ~ow :hose coses wtll 
he ;hared between em!Jloyer a.nci 
employee; determining what :!:e 
::i:c treatment wouid he :'or oene­
:'its provided :o domestic partners: . . . 
mu. :iCJytng lOre:ist .Jr -!meq~1ng 

'.e~1slative. regulatory, rnd iuciic:ai 



. , 
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Domestic P'ar1ner Benefi1s 

:nmanves :~ac :ould :nrluence :he 
?rogrlms. (See 'f:icrng Domemc 
?lrtner Issues. ·· rebruary.) Sim­
:nons ;ays employees who apply 
~or domemc partner benefits Jre 
5enerally heid ~o 'J much higne:­
dig1b1licy :itlndard" than mamed 
r!mployees. Often. chey J.re required 
;:o sign an affidavit of ''spousal eqwv­
alenC'f, ·· or asked co document chat 
they are financially codependent. 
Tney are required co reside together 
during the period of coverage, and 
i:O prove chat they have been living 
•ogeclier for a penod of time-usua!­
l y HX months co :i year. Some 
employers require employ~ co sign 
m 1ifidavtt promising co reirnblme 
:he employer for die cost of provid­
ing benents if thei..t riomestic partner 
is not 'legitimate." And, if die cou­
ple bre3ks up, Simmons says, the 

•} ,....-------

e:npioyee is :lOC llloweci m .icid .1 

new ;>erson co ~ht:! po1ic:1 i·o r one 
:1e:ir. 

~[e:inwnde , :~ere · s l _5rO\V1n~ 
cadre of employees at :na1or .::om­
pames, inciuciing .\ T& T . . \mencan 
Express Co., RJR :--/ab1sco Holci.­
mgs. NYNEX. and The Walt Dis­
ney Co., 1mong ochers .ind pres­
suring cheir employers co msmuce 
domestic partner oenefits. 

·• No one is predicting that 
domestic partner benefits ever will 
be big or widespread. There ..:!e3r­
ly will be some (Ompan1es i:hac 
will m on the fence anci do noth­
ing, ·· says Van Sluys. 

However, she adds, ·· .\s chc 
w-:>rkforce continues co .:iivers1~1. 
dus may be something chac J loc of 
companit!s re:dize they Hmply 
ne~d co do. ' II 

READ IT ALL OR JUST CAI.I,. 
lt ' i up ta you. 

You can drown your ~ys in • deluqe of m~zines, n'wslett, rs, 
"surch "poru M1d confer~c• procHOimp. 

Or you g n grab your pnon• .ind Yv• your productivity. 
As a n,undation member, your phone becomes your on·call 

ellprtssway to the forefront of 'motoyM benefit cnangH . No 
matter wnat the ben1fit :cote. we're "WV to help at no u tra 
charge. We'll do the resurcn, find the right information 
Jnd send ct to you rignt •w.y. 

Join tocuy. Far mote infonnillt1on, con~ct the 
Memt11nn1p Of1)artment.. (414) 786-6710, ut. 224. J?!~ 

:: .. =-=-re" 

Intcmadonal Foundadon ~ 
OF E.'4.Pt.OY'EE BEN EF1T PL.\NS -=;;;;;;;:­
,_ omc.c l!lol . , • 'rool/l«l4. • I SJOOl -OOU 

For mont 11'!1ormatlon, c1rc1e 555 on Ae.aer ~· Can1. 



.. ., 

., ·.1 
>- -
: :J 

= -" -" "' 

:~ '.) - . ..., ·- _; 
:... ·,1 
u J 

1) ::: 

.: J ., ~ 
: ~ - -

-I 
·Domestic partner benefits pose 
new challenges for employers 
3y Andrew 0. Sherman and John J . Fadel 
-~e Segal C.J. 

E 
.\.tPLOYERS THAT WJnt :o .H· 

crac: Jnd retain :isghlv ?roduc::ve 
t!molovees must Jddress the oen­

:?iits ne~ds Jr an inc:-easmgly dive!'se 
·.vork force. 'Nh1le most t!mployers :-tave 
:ienefits designed for traditional iamLiies. 
1nd more attention is bemg paid to worx­
ing parents. some employers are be~.n­
ning to oiler benefits for nontradlnonal 
:amilies. Some :?mployers. in ?arricJ!ar 
:hose wtch ;/Oung and diverse worK 
:orces. have -:?xcended benefits to domes­
:ic partners - same-sex or unmamea op­
?OSICe-sex (Ouples. 

The U.S. Ct!nsus Bureau t?stirnaces :hat 
unmamed rnuples 

EMERGING ISSUE 
A ALYSIS 

are looking for fairness and :quity. (n 
some companies. gav and lesbian em­
?loyee groups have requested ;uch ben­
ents. 

Other t!mployers have decided not to 
offer domestic partner benefics for vari­
ous reasons. including the fear or cost ui­

creases or oi a backlash for what may be 
.::onsidered ·•condoning certain life­
;tyles." the lack oi ~ata indicating a need 
for such oeneiits or a conservanve corpo­
rate culture. 

.CJ 

?ioymem ?Oiices ana •eco·~~H:e 1 ..:.. \·c~<:.,­
work force. 

Cost Jnd Enrollment Considerations 
T"ne cost oi ?rovtding '.ieaith cover;;~e 

:o domt!'Stic partners .:oncems :nest ~rn­
?ioye!'S. ':lecause Jdding Je?ende:.cs ·.n­
~:-eases ?lan C:)Scs. 3vml:! :!mpioyer~ 

:?Xpect J surge m da1ms ior .::acastroph1c 
illnesses. 

Although long·ter.n srudies are :iot ~·e! 
available because domesnc ?armer be!1· 
t!rlts are so new, expenence :ndic:ices :hat 
:here is no sudden :nGease m .:!aims . 
suc!l as for AIDS-re!aced tilnesscs. A !9° 1 
Bureau of ~anonal Aiia1rs 5ur1ey. :!1i:: 
most recent conducted vn the 5ubtec: 
;hewed <hat none oi :he 5urveyed =m-

p ioyers chac ·Ji · 
~e?resented -l.2 
mtilion households 
!n i 993 .. Of :hese. 
'. .6 ;rullion house­
:iolds were com­
?OSed or same-sex 
couoles. 

r.,e number of 

E:nployers that offer domestic partner 
benefits say they have found that the 
programs do not cause a dramat ic rise in 
costs, and are no more difficutt to design 
and administer than existing benefits 

fered domestic 
;.ir:ner .:over:ig!! 
~' ;~rtt:!!lCed Jr. 
A I OS-rcl.He\l 
ciat m :'i led oy u : 
<!mployee · ; Jo­
rno-uc. ?armer. 

When :he C~;. 
organizations or- programs. 
iering domestic 
?artner benefits 
'.las increased tre-
mendousl y in recent years. During the 
?ast yt::ar • .'vficrosoft Corp .. Apple Com­
outer fnc .. Home Box Office, Viacom and . 
':'-iew York Citv added domestic partner 
benefits. t.: ni.versities such as Yale, 
)canford. Harvard and the University of 
~ermsvlvarua aLso offer benefits. For cha 
most part. such benefits a.re coniined to 
-:?ntertamment and high-tec.hnology com­
?anies. as well as academic institutions 
md municipal governments. 

Mixed Corporate ReactioM 
The issue is not without controversy . 
Employers that offer domestic panner 
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coverage say 
these beneiit::s 
help attract 
and retain e!I\­
p loyees who 

Last ~ovember, Apple faced a show­
down with government officials in 
Williamson County, Texas. where the 
company was planning an 580-million 
complex. [n a highly publicized coniron­
tation, some elected officials denounced 
Apple's policy oi offering domestic part­
ner benefits as ·:ontrary to community 
values. and they pressured the company 
bv threatening to vote against tax breaks. 
Apple stood its ground, and the tax 
breaks were approved. 

Emolovers that offer domestic partner 
beneiits ~v thev have found that the pro­
grams de ·not ~use a dramatic rise ln 
costs. and are no more difficult to design 
and administer than existing benefits pro­
grams. Furthermore. those offerin~ such 
programs note that they allow employers 
to demonstrate nondiscriminatory em-

Jr ~kt?ley. Caiii. 
first or:~red do-
m~5oc.. ?a rtne · 

benefits in 1985. its HMO imposed J : 

?ercent loading ~to pror.ect.1cseif irorr 
potential catastrophic. ;:O!lcs. The H~.1( 
dropped the surchar~~ Jri:ier ~ !it' c:cy dem­
onstrated four veaf".'j of do"'4!sllc ::iarme~ 
coverage Witho~t Jny J.i1m~ h>r .~ICS 0r 

ocher catasrrophlc. dines. 
. ..\105-re!ated dauru l"-ar.J~t' 5119.000 

according ~o :ht' rna")c rect!nt :edt' ~J . 

"ALDS Cost JnJ Uhl1u0on · ,ur-_·~v 

Other medical oroblem~ Cln boe. :nore ::' 
pensive. A pre~cun:: bu·'d11 fur ~xampit' 
can cost as ;nuc:h lS $1 m1illun. ~or.-:t 

groups, indudin~ ~ C .cy of ~Jctle Jn-: 
;.iBO [nc., da1m th' t eovc:nn!> dom~c:1. 
oarmers is less t!Xpa1°"114e ~,, a>ver.ni:: -
~oouse. Lorus De.v~op~tT<: Corp . . in·_ 
Lt?vi Strauss & Co ~ti,,., ~td,>mt'~ca 
partner cove!'a~e ~ ~ :;;im.: ·.ir ~·'" 
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':.:Jnunu~ from ;Jrev1ous page 

:h.;n :ovenng .l ;~muse or 0cher d t??eri­
Jt?:t t. 

'1(Jny msur:rnce .:lmers mil .:ons1oer 
.:ow?rage ior demesne ?armers nsky and 
;r..! v .nc:-e:ise :ates. Staniord L' iltvers1cy. 
'N~tGl :e~3n .:ovenn~ ~omesnc ?armers 
!n ;;':!bruary i 993. me~ :ome :es1stance 
:rem :ts :hree !nsurance c::imers. The car­
r.t?rs .::targed a premium :iascd on rhe 
J~:;umed added risk of .:ovenng demesne 
?.:J:'.ners. Their tntencion was ~o "rate 
lccJd'' berween 0.6 percent and l percent. 
5c.:iniord .:.hallenged the carriers and ulh­
-:nJce!y all loading was dropped. One car­
r.~r. however, added a 55,000 surcharge 
:o :he univers1t:f's premium to excend 
c~nencs to domestic parmers. 

=:.'(perie~ce shows thac participation in 
dcmesuc parmer benefits ?rograms is 
qt:.tce low. Domesnc partners are likely m 
wl)rk lnd already receive co verage 
~hrougn their own employer. and an t!m­
;:-toyee usually ts :aced wtch additional 
:.r.come tax or che value or the beneiit 
u:tiess the domest:lc partner mee!S a ;pe­
.::ric lncemal Revenue Code deii.nition oi 
· ie~endenc." for examole. onlv about t . . . 
::ercent "i Levi Strauss' employees have 
:!!Ct.::ed demesne parme:r coverage lborh 
;ame- and oppos1te-;ex couples) since che 
'erieiit was first offered Ul 1992. Similariy, 
ac :he University oi Iowa. only 16 (0.11 
percent) or 14.000 to ta! ehgtble employees 
~:trolled in the domestic ?armer beneiit 
;:;rogram (same-;e:< couples only;. [n the 
C:cy of Seattle. 476 (5.9 ~rcent) ot 8,000 
~!igible employees enrolled (same- and 
>?pos1te-sex couples>. 

Yfany C?mployees consider cheir com­
?ames' uffenng or the beneiit a "~aiety 
:-.ec'' lnd goodwill gesrure, even though 
·:iey do not pian to use 1t. 

~·(any co1.lpames only offer domestic 
?armer benencs to same--se.'C couples as a 
.vay to limit enrollment. Employers that 
.:o not :!Xtend beneiits to wunarried op­
;ostce-sex couples may do so because this 
sroup has a legal avenue to benefits -
:;tamage. 

lmplementation 
DeiininB the tem l ''domestic parmer" 

rncier the plan is Importan t. Parmers 
~1p1cally sign an affidavit attesnng to 
;ome or all vi che iollowtng paramecers: 
·ney live together: have '1 !ong--;canding, 
:!ose. ?ersonal relanonsh1p: are respon-

8 • ACA NEWS 

Experience shows 
that participation in 
domestic partner 
benefits programs 
is quite low. 

stble for common living expenses and 
eac., other's weUare; if possible. are regIS­
tered !n a municipality as ,fomesnc ?art­
ners: are noc le45aUy mamed or are noc che 
domestic parmer or anyone ~!se; and are 
not more c!ose!y related than 'NOuld be 
allowed legally fo r mamage. 

Some programs require additional 
documentatior.. including proof or a com­
mon address, joint iinandal interests, 
;uc:t as bank accouncs. and for de?en­
dents or domestic ?armers. ?roor oi C:u.ld-
bir..h or adoption. 1 

~nior management's ?Ublic -support 
ior :he ?ro~am .:3n esrablish a ?OS1tive 
3C?rtlng lnd .:onmbute w 1tS success. 

Pim Design Issues 
Denning coverage is key. At the out­

set. some employers offer only one or two 
beneiits and ldd more comprehensive 
coverage' at a later .jace. For <?:<ample, 
Apple first offered famtly bereavement 
and s1c.k leave, adophon assistance. a 
child care resource anci referral service, 
access to the company's iitness center and 
relocation oeneiits to domestic partners. 
~edical plan coverage. mental health 

:ene!ICS. ?re:>.:::? r:0n .::-.; ~s .Hi\! 0 c:::!:­
-;uppiemencary ':ent?ncs "'ere .1..:..:t!•.: ~ .It:!:-. 
lJrus. 0n :he Jcher ;.Jn..:. ~~.in::~d .111 Jr 

1cs ::e!lerits Jna :-icr.ian :e::-.:iu;.:eo; :011 ... e, 
at :he same time. · -

TJx lmplicJtions 
T.i.x :molicJnons .ire mocnt!r ::> ian .;~ . . 

su~n issue. Domesnc ?arme!'S Jo not :n~c 
che rntemal xevenut:! (Jde"; Jerinmon l)f 
cl dependent Jnd He noc ;eg:il soouses. 

IRS Pnvate Lecrer Rulings indic;ice thac 
an ~mployee would be rnxed on the vJJue 
oi :he coverage ?rov1ded m l Jom~snc 

parmer. 
Employers that orier i:ienents through 

~:-ion l:S plans iace cel'i~IO .Jes1gn ~s­
sues refanve to the use ot' ::ire~a;( doilars. 
Tax imolicatidns \'arv for ~molovers de-.. . . . 
pending on the iunciin~ mec:tan1:;m. 

Administration 
. ..\ weU-des1~ed demesne ?armer ben­

efits ?rogr::im r~u1res careful Jdm1nisrra­
non. Yfatncauu.ng :mpioyee conriciennalic:1 
ts key because some employe~ are :ic?nst­
tt ve about revealing their sexual onenca­
tion to co-workers and management. 

Plan provtS1ons ;hould '.>e communi­
cated clearly co ,?mplovees. S:npioyees 
5hould understand how tong: l Jomesnc 
oanner relarionshio muse '.>e :n ;,lace i:ie-. . . 
fore benefits are avatlable. ·.vnat benefits 
ue covered. how m appiy for them. ':low 
to <erminate cove:-age and "vhether con­
tinuation rights. :>uch as those provided 
by the Consolidated Ommous Budget 
Reconciliation A<.~ or !986 !COBRA>. lre 
available. 

In addition. 2mployers ::iilv 5'. tpulace 
that employees wait a ;pecHieci amount 
of time between ending ·J ne uomesr:c 
partner relanonship and ~stablisiung :!. 

new one beiore ?rovidin~ ?enerics. 

.'1fodest Cost. Appn~ciated Covera~e 
Expenence to Jate shows :hat case m­

creases are modest and c1'ac Jr[ecteci c!!l1 -

ployees appreaare che cove:a~e. 
Yfore than 100 companies dna 0rgani­

za1:1ons are known :o oiier ..Jomt!sttc ?all· 
ner health beneiits. ana manv vcher 
companies and orgamzanons Jre or:'er:ng 
ocher types of benerits. Althou~h '='~ne!'HS 
vary. the pracnce ts ~o· .... ·1 ng JS empioy· 
ers recognize noncradit1onal t.:imdies 
within :heir work forces anJ the nt!~.l :o 
proVlde umque benent\ to recrutt Jnu :e­
ta1.11 ~mployees. 
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P t 'USE COMMITTEE REPOI1 . 

(7) 
Date Referred: March 20, 1995 FURTHER REFERRALS: 

4 \ t" ) I~< Date of Committee Action: I ~ _, 

The HEALTH. EDUCATION AND SOCIAL SERVICES Committee considered: HB ~26 

HOUSE BILL NO. 226 REPEAL OF MARITAL STATUS PROTECTIONS 

·· r\n Act permitting the provision of different retirement and health benefits to employees based on marital 
Status.'' 

recommends it be replaced ·) / ·"\ [ ] the same title 
with the following com mi ttce substitute --~-'_S_· __ \-\_b_' _·_:A.._0-_..:;..~__....l.\__;_.:H...;...f:-_<).;_) -J.-) _ [X] a new ti de 

[ I additional referral to -------- Committee 
f I attached amendmem(s) 

ADOPTS: ---------- Letter of Intent 

A TI ACHES NEW FISCAL NOTE(s): ( ~pl ) APPROVES PREVIOUS: 

I 1 fiscal note(s) __ . [ ] fiscal note(s} 

[ I zero fiscal note(s) [X] zero fiscal note(s) 

!D<pVOau:J 

~~~~Qd~m...;...· ~'N~"{~A~l\~t~Qr~+~·s~· ~'/ao/9~ 

DP DNP NR AM 

CJJ / 
CHAIR'S SIGNATURE _,._____,,,,,....c---------



'USE COMMITIEE REPO; "' 

.,7) 
Date Referred: April :21. 1995 FURTHER REFERRALS: 

Date of Committee Action: f /~c;/qS-
The JUDICIARY Committee considered: 

4/;Jt/qs 
f:'.= ·, rJ C\I" C{ 

( r-11.f d 
ct$~5f'15) 

HB 226 

HOUSE BILL ~O. 226 MARITAL ST A TUS AND RETIREMENT BENEFITS 

·•An Act permicting the provision of different retirement and health benefits to employees based on marital 
.;ratus." 

recommends it be replaced (,, S LJJ / / /\ \ 
with the following committee substitute 11 1 J ~J.., k L;J IA... (...j J. 

[ I additional referral to ----- --- Committee 
f I aua<.:hed amendment(sl 

ADOPTS:----------- Letter of lntent 

ATTACHES NEW FISCAL NOTE(s): (!Xpll APPROVES PREVIOUS: 

j fisc.:al note(s) ( ] fiscal note(s) 

J ~ tis<.: al note(s) [)t] ~ fiscal note(s) 

[ 1 ~ame title 
[~~title 

Adm i "1/ q / l Dq_p t. 3 / ~<::J/q'.) 

DP DNP NR AM 

/' v 

GvtS 



I' )LJSE COMMITTEE REPOf "' 
17) 

Dare Referred: March 3, 1995 FURTHER REFERRALS: 

Dace of Committee Action:./:( c. rr .h I ?5' I err-
The ST A TE AFF A fRS Committee considered: HB 226 

HOUSE BILL NO. 226 REPEAL OF MARITAL STATUS PROTECTIONS 

''An Act permitting the provision of different retirement and heal.ch benefits to employees based on marital 
Status. " 

recommends it be replaced 
with the following committee substitute --------------
[ J additional referral to ________ Committee 
f I attached amendment(s) 

ADOPTS: ---------- Letter of Intent 

A TT ACHES NEW FISCAL NOTE(s): 

I ] fiscal note(s) 

[ ~o fiscal note(s) 

~m1 . ...i/ A-I\ dCL.p},' s 
I 

APPROVES PREVIOUS: 

I fiscal note(s) 

[ ] zero fiscal note(s) 

] the same title 
] a new title 

SIGNING WITH RECOMMENDATIONS 
(\ 

DP DNP NR AM 



FISCAL NOTE No._ 1_ 
STATE OF ALASKA 

!995 LEGISLATIVE SESSION 

~ev1sion Date: --------------­
Title: ~!' Act oermrttlng ttie croyision ot different retirement an(j 
health .. ~nefits to emo!ovees tr,ff!il on marital ptus. 
Spon:,or. Kelly. Rokeberg 
~equ,~or. State Affairs. Health: Education & Social Servicn .. ,, 

Sill Version: HB 2 2 6 
(H) Publish Date: 3 I 2 o I 9 S 

Department Affected: ~AJ=l.-.S.,.ta...,te._.AQ__,.e~nc=i":.o<.-------
8RU: All State Agencies 
Component Ajl Stitt Acencies 

COMPONENT SERIAL NO. _..64...._ _______ _ 

EXPENOITURES/r~EVENUES: (Thousands of Dollars) 
OPERA TING EXPENDITURES FY945 FY97 FY98 

PERSONAL SERVICES o.a a.a 0.0 
TRAVEL 
CONTRACTUAL 
SUPPLIES 
EQUIPMENT 
LANO & STRUCTIJRES 
GRANTS. CLAIMS 
MISCELLANEOUS 
TOTAL OPE' lATlNG 0.0 0.0 0.0 

I CAPITAL EXPENDITURES 0.0 0.0 0.0 

I CHANGE IN REVENUES ( 0.0 Q.Q 

FUND SOURCE: (Thousands of Dollars) 
1002 Federal Receipts 0.0 0.0 0.0 
1003 GF Match 
1004 GF 
1005 GF/Program Receipts 
1006 GF/MHTIA 
OTHER 
TOTAi 0.0 a.a 00 

Estimate of any current year (FY 95) cc.t S..-.Z=ef_,.,O ___ _ 

POSITIONS: 

lFuLL-TIME 
PART-TIME 

_T'EMpoBAAY 

a 

ANAl.VS.S: (Attacn a separate page if necessary.) 

0 0 

FY99 FYOO FY01 
a.o 0.0 0.0 

0.0 0.0 0.0 

0.0 0.0 0.0 

0.0 0.0 O.Q 

0.0 0.0 0.0 

a.a 0.0 00 

0 0 0 

The sta~a·s health insurance pCan oxtends coverage by staMe [AS 39.30.090(a)(2)) to employees, their spouses, and their 
etigibfe dependent children. Oomedc partnen are not considered to be eligible for health insurance benefits. This oill 
woukf reinforce the rights of employers, incfudJng the state, to exclude domestic partners from health insurance benefits 
despite a recent court decision, Which ordered the University of Alaska to extend health insurance coverage insurance 
benefits to domestic partners. This decision has been appealed. 

Phone: ~70 

Date: ~-------------------~ 

' 
PREPARER TO PROV10E ALL DISTRIBUTION COPIES TO G.')VERNOR'S LEGISLATIVE OFFICE 

FOf fUl'lher cilaribution informde>n, cal the Governor's L~ Offtce ; 

tJt1~11JhTTEE COPY 
Page _L of _1_ 




