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OTHER
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Amendment R1 QdO//A(

Amendment

Offered in the House
To: CSHB 226(FIN) "R" Version dated 1/25/96

1 Page 1, line 3, after "with spouses or":
2 Delete "legal dependents”

3 Insert "children”

4 Page 2, line 28, after "basis of marital”

5 Insert "or parental”

6 Page 2, line 30, after "with spouses or":
7 Delete "legal dependents”

8 Insert "children”

9 Page 3, line 2, after "with spouses or":
10 Delete "legal dependents”

11 Insert "children"

By Representative Kelly
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CS FOR HOUSE BILL NO. 226(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSION

BY THE HOUSE FINANCE COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES KELLY, Rokeberg

A BILL
FOR AN ACT ENTITLED
"An Act permitting the provision of different retirement and health benefits to
certain employees by differentiating between benefits provided to employees with

spouses or legal dependents and to other employees.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 18.80.220(a) is amended to read:
(a) Except as provided in (c) of this section, it [IT] is unlawful for

(1) an employer to refuse employment to a person, or to bar a person
from employment, or to discriminate against a person in compensation or in a term,
condition, or privilege of employment because of the person’s race, religion, color, or
national origin, or because of the person’s age, physical or mental disability, sex, marital
status, changes in marital status, pregnancy, or parenthood when the reasonable demands
of the position do not require distinction on the basis of age, physical or mental
disability, sex, marital status, changes in marital status, pregnancy, or parenthood;

(2) a labor organization, because of a person’s sex, marital status,

-1- CSHB 226(FIN)
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changes in marital status, pregnancy, parenthood, age, race, religion, physical or mental
disability, color, or national origin, to exclude or to expel a person from its membership,
or to discriminate in any way against one of its members or an employer or an
employee;

(3) an employer or employment agency to print or circulate or cause to
be printed or circulated a statement, advertisement, or publication, or to use a form of
application for employment or to make an inquiry in connection with prospective
employment, that expresses, directly or indirectly, a limitation, specification, or
discrimination as to sex, physical or mental disability, marital status, changes in marital
status, pregnancy, parenthood, age, race, creed, color, or national origin, or an intent to
make the limitation, unless based upon a bona fide occupational qualification;

(4) an employer, labor organization, or employment agency to discharge,
expel, or otherwise discriminate against a person because the person has opposed any
practices forbidden under AS 18.80.200 - 18.80.280 or because the person has filed a
complaint, testified, or assisted in a proceeding under this chapter;

(5) an employer to discriminate in the payment of wages as between the
sexes, or to employ a female in an occupation in this state at a salary or wage rate less
than that paid to a male employee for work of comparable character or work in the same
operation, business, or type of work in the same locality; or

(6) a person to print, publish, broadcast, or otherwise circulate a
statement, inquiry, or advertisement in connection with prospective employment that
expresses directly a limitation, specification, or discrimination as to sex, physical or
mental disability, marital status, changes in marital status, pregnancy, parenthood, age,
race, religion, color, or national origin, unless based upon a bona fide occupational
qualification.

* Sec. 2. AS 18.80.220 is amended by adding a new subsection to read:
(c) Notwithstanding the prohibition against employment discrimination on the
basis of marital status under (a) of this section,

(1) an employer may, without violating this chapter, provide different
health and retirement benefits to employees who have a spouse or legal dependents than
are provided to other employees;

(2) a labor organization may, without violating this chapter, negotiate

CSHB 226(FIN) -2-
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different health and retirement benefits for employees of an employer who have a spouse

or legal dependents than are provided to other employees of the employer.

-3- CSHB 226(FIN)
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Testimony to the House Finance Committee
on HB-226 and the Amendment Proposed by Representative Kelly
30 January, 1996
by Mark A. Tumeo

I'd like to thank the co-chairs of the Committee for this opportunity to
testify on House Bill 226 and the proposed amendment by Representative
Kelly. This is doubly appreciated given the fact that I am currently
conducting research here in Antarctica and was afraid thatl would not
have the opportunity to speak with you on a bill that wasintroduced

partially because of me and one which directly affects me.

I hope you have received a copy of the document that | sent which
provides many of the facts to respond to the numerous fallacies and
misstatements that you may hear about domestic partnerships. As you
know, the University of Alaska has already instituted domestic partner
benefits without major administrative or economic impact. There has been
less than a 0.5% increase in benefit costs. There has not been a mass
enrollment of non-legitimate domestic partners. None of the horror stories
of abuse and indecency so strongly touted by the proponents of this bill
have occurred here, or in the more than 450 companies, 70 universities,

and over 100 municipalities which provide domestic partnership benefits.

Very succinctly, providing health benefits to the domestic partner of an
employee does not represent a threat to the state's economy, the social
fabric, marriage or society. In reality, providing domestic partnership
benefits has been shown time and time again to have the reverse affect
— by attracting highly qualified, motivated and satisfied employees,
strengthening long-term committed relationships, and removing
individuals from publicly supported health care systems. You have
received information to this affect from me and others before, and there

are many people who will testify to these facts, so | will not belabor the

point here.



In the brief time | have, | would instead like to discuss another, more
subtle, and perhaps more important aspect of this bill - its political side.
Make no mistake about it, this bill is controversial. Look at the number of
people who have testified, on both sides of the issue, each time it is up for
discussion. Listen to the emotion, listen to the rhetoric. It is a bill that
deals with the definition of relationship; a bill that touches the core of

every Alaskan's concept of fair play, justice, and morality.

The arguments presented to support the bill are emotional. Those pushing
the bill use exaggerated claims that allowing individuals to be treated
equally whether or not they are married demeans an institution we all
hold dear — marriage— and will lead to legalized polygamy and child abuse.
These images evoke fear and disgust and are strong motivators. Those
opposing the bill are at a distinct disadvantage. AIll we have are plain facts

and figures. Not the type of emotionalism that stirs the heart to action.

But is emotional moralism a proper, or even more pointedly, a politically
successful basis for legislation ?We are a country that cherishes

individual right —and this sense of individualism is very strong in Alaska.
What this bill does is attempt tolegislate in favor of one group of people
— married people— over another group —non-married people— only because
the sponsor, in his own word, holds his view of the traditional marriage in
such great esteem, that he would even propose tax breaks for families that

keep one partner in the home.

Because Alaskans are more traditional and conservative on many issues,
there may be those who believe that this type of legislation will "sell well"
in an election year. But the majority of Alaskans will see passage of this
bill as another example of government intruding in our personal affairs.
And this step would have been taken by a legislature that was elected to
cut the budget and get government off our backs —not legislate how we

live.



Strong healthy families, we all can agree, are an essential backbone of
society. The fact that we as a people are constantly worrying about
"family” and what it means is a clear sign that we think about and care for
our future —our children. In Alaska this debate is highly energetic. But
Alaskans do not want and will not lightly tolerate a government that

TELLS us what the answers should be.

As our society has evohed and changed many types of families have
developed. Unfortunately, HB-226, in attempting to honor one type, does
so by denigrating and disadvantaging all others. While many families
today may look different than those which Representative Kelly wants to
honor, the strongest of them are based on the American values of mutual

support, financial interdependency and love.

I truly urge all the members of this committee to stop and consider the
high political cost that you as legislators may have to pay to pass this bill
in an election year. | ask that you simply kill this bill. The

reality is, there is no problem, and no reason for this legislature to gut the
Human Rights Act in an attempt to enforce one type of family structure

over another.

Continued consideration of HB-226 will only result in less time spent on
the real problems facing Alaska. | ask you, as my elected officials, to
spend your limited time in Juneau addressing critical issues like a growing
budget deficit, over-extended government, and decreasing oil revenues

—not the imaginary one of social decay because of domestic partnership

benefits.

Thank you for your time and attention. Once again, thank you for this
opportunity to speak to you from the bottom of the world. | would be
more than happy to stay on line for a while longer to answer any questions

you may have.
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Statement for the House Finance Committee on HB 226
by Dixie Hood Co-Chair PFLAG-Juneau

PFLAG (Parents, Families, Friends of Lesbians and Gays) is an organized group
rhaksupports, advocates and educate the community regarding the life of
children and friends. We have PFLAG Chapters in Anchorage, Wasilla, and
Fairbanks as well as Juneau. We are also affiliated with other Chapters around

the nation.

We are here today to request that you allow this bill to stay in your Committee
because this issue should not be legislated. The matter that Rep. Kelly is
attempting to legit late is bEfOf@_ the S_tate Supreme Court on appeal and the
University has de' eloped a policy to implement the court order. Based on the
information we have received, the implementation has not created a financial
hardship for the University. We have heard many of you state Your position that
%QU would take government out of the lives of citizens of the State; clearly this

ill puts government d|rectl¥ in people's lives.. This issue should be addressed
between the employer and the employee and if there is a dispute, the court
system s there to interpret the JAWS and the Constitution. That is how this
matter is being addressed. We strongIY suggest that this is a matter that should
be left in the Judicial arena. If the legislature starts legislating every time there is
a dispute between employers and employees, we will soon have volumes of

laws on every labor issue.

In closing, our request is that the Finance Committee hold CSHB 226 in
committee and take no action on this bill.  Thank )BQU for the opportunity 10
testify regarding this bill. Please vote to keep this bill in your Committee

&
(Lo-dL* ?FLAG



Sara BocBgcr- Testimony on CS-22J, House Finance, 1-30-96
Committee for Equality "3oard Member

9365 View Drive, Juneau, AK 99801; 586-5230(w)

Thank you. My name is Sara Boesser, and I'm a board member of the statewide organization, the Committee
for Equality. | appreciate the opportunity to testify, but I find it unfortunate that we're here at all today, about this
bill, because at present it is not necessary for you to spend your precious time and energy on unnecessaiy bills like
CS-226.

Don't get me wrong - we support 226 as it came from Judiciary, with its domestic partners language intact
It's simply that since the Alaska court system has already implemented coverage to married and domestic partners
alike, this bill is not needed. The courts found, and rightfully so, that to deny health benefits on the basis of
marital status is illegal discrimination. Thus, as this bill comes from Judiciaiy, it matches that court action, so is
redundant and without need of your time. That court decision is under appeal, so you would be best served to
take no action on this bill until the court process is complete.

However, we're here today because Representative Kelly wants this body to disregard the court's ruling. He
appears determined to revert this bill back to its discriminatory origin - where it would restrict health benefits
only to those couples he approves of. He has posed many "reasons” for his rtand, but when facts are reviewed,
none of his claims stand up. Several are in the Committee for Equality position paper you've received, and you've
heard or will hear more from those testifying today. Today, if for any reason you consider amending CS-226,
we strongly urge that you sena it to a subcommittee to research the legal and financial implications of any
changes that would cross the court proceedings now in process.

In past committee hearings, untrue charges have been made against inclusion of domestic partner health care
coverage. I'll touch on a few ofthem. And your subcommittee should research these issues and more.

You've heard testimony that domestic partner benefits will not cost the state money and in fact may well
save money, since more Alaskans would be covered by private health care, leaving fewer citizens to seek
Medicaid at state expense.

You've received data that other un;,,:isities find minimal increase of enrollment and no significant premium
increases when these benefits are extended. The start of the U of A program bears this out - to date only 1/2 of
1% enrollment increase has occurred due to its domestic partners policy.

And there is no truth to assertions that 226 discriminates on the basis of economic status. Rather, since it
addresses employees (not indigent people, not unemployed people), any employee regardless of income level
could qualify for at least five of the bill's criteria - all that is needed for domestic partner status -- at no cost. So
for employees, there is no economic barrier to receiving health benefits for a domestic partner.

To the extent that Representative Kelly opposes equal benefits for domestic partnerships on religious beliefs he
may hold, the committee should remember that while the US Constitution does protect people from
discrimination on the basis of religion, that protection includes notjust freedom of religion, but also freedomfrom
religion. Thus Rep. Kelly's religious or religion-inspired beliefs are his to practice for himself, but not to impose
on others. Especially when he starts trying to amend state non-discrimination law to say Alaska won't
discriminate except for a group he disagrees with. How would he and others feel if it were their group being
exempted, say, as in legislating that the University wouldn't discriminate against employees except on the basis of
religion, or age, or national origin?

| hope you are aware that this issue is not rare in America. Representative Hanley's office received a lengthy
and fast-growing list ofjurisdictions, companies and colleges that have some form of domestic partnership
benefits. Universities on the list include Columbia University, General Theological Seminary, Harvard, Teacher's
College in New York, Thomas Jefferson University and Hospital, University of Washington, Yale, and many
others. Companies offering health benefits range from phone companies like Nynex Corp, to breweries like
Caoors, to Children’s Hospital of Boston, to Dow Chemical, Xerox Corp, and even to the Walt Disney Company.



Boesucr, page 2, Testimony 1-30-96

Why are benefits extended? A Nynex one company spokesman says, "this helps us retain and attract the b"\st employees."

As Finance Committee, your concern for a well-staffed and productive University organization should recognize that these
benefits increase the value of the University system, while discriminatory actions like Rep. Kelly's lessen the program not just
for the individuals he disagrees with, but for all staffand students when good employees look elsewhere to find employment.
If pro-family companies like Walt Disney can see this, I'm sure you can too.

One final but very important point. The Alaska Legislature is currently considering extending its ethics bill coverage to
include the domestic partners of lobbyists. Thus the state finally recognizes that domestic partners are equivalent to married
persons in regards to the ethics of lobbying. So, to be ethical in health benefits at the University, domestic partners should be
considered equivalent as well.

in conclusion: CS-226 as it passed in Judiciary is a good bill, but unnecessary due to court actions at this time. You
can do the public and the legislature a favor and take no action on it at this time. Save the state money by not passing a bad bill
that would cause more court cases to arise. The legislature does not need unnecessary contentious bills before it when matters
of genuine concern need its time and attention, matters like the budget, welfare reform, etc. Most important -- if for any
reason this bill is amended, it should go to subcommittee for thorough review of the legal implications of discriminatory
language, and the financial implications of additional lawsuits against the state that would surely arise.



FINANCE COMMITTEE TESTIMONY on Judiciary’s CS226
January, 1996

Chairman and Members of the House Finance Committee,

| am Marsha Buck, parent of daughter who is in a domestic partner
relationship with another woman. |am a member of PFLAG Juneau. FFLAG

stands for parents, families and friends of lesbians and gays.

Like Dixie, whose testimony | have just read, i would ask that you let this
bill die in your committee. As a parent, | think the bill is great as it now
stands with the Judiciary Committee substitute, but knowing the overall
tone of the legislature of which this committee is a part, | can not
imagine this bill ever passing on the floor as it now stands.

This bill, by its very nature is divisive because it deals with matters of
personal freedom, constitutional rights, and the ever changing definition
of "family.” There is no way for a legislator to win on this issue no
matter how you vote! Most Alaskan voters, both Republican and Democrat,
disagree with Rep. Kelly on his definition of family and most voters
support the Constitution in its emphasis on human rights.

You would be most wise not to get into this battle during this session if
you want to be back here again during the next session to deal with the
important issues that need your energy -- issues like the budget and
welfare reform. Let the courts handle the issues before them and stay out
of the personal lives of your voters who are people like me, my friends,

and my family.

Please, let this bill die.

1 -30-U
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By Diana Kunde, The Dallas Mdming News Knight-Ridder/Tribune
Business News

Nov. 28--What do Nynex Corp., Coors Brewing Co. and Walt Disney Co. have
In common?

They represent mainstream corporate America, of course. Few things are
more central to the U.S. consumer's experience than the phone company, a
cold beer or a Disney movie.

But the giants also are pioneers in extending health insurance benefits to
partners of their gay and lesbian employees. They recently joined a short
list of publicly traded companies offering "domestic partner benefits."

"I definitely think the next wave of civil rights for gay and lesbian people
in this country Is going to be the workplace," said Garrett Hicks, a Disney
employee who is co-chairman of California-based Progress, a national
coalition of gay and lesbian employee groups.

In this politically sensitive time for gay rights, progress is being made not
in state legislatures, but in the workplace. Only eight states prohibit
employment discrimination on the basis of sexual orientation, but more
and more companies are adopting anti-discrimination policies.

Although relatively few companies allow gay employees to claim their
partners as dependents for benefits, that toois slowly and steadily
changing, said Liz Winfield, principal in the consulting firm Common
Ground and author of Straight Talk About Gays in the Workplace.

"Since 1990, the number of North American employers that have extended
domestic partner benefits has risen from five to 426," said Ms. Winfield.
She includes public employers, such as universities and cities, and
privately held firms in that number. Twenty-three publicly traded
companies offer the benefits, according to V Management of Oakland,

Calif.

No major companies based in Texas offer full domestic partner benefits,
but several with operations in the state do, including Apple Computer Co.,

11/29/95 America Online: BSara Page 1



Northern Telecom and Advanced Micro Devices.

Employers said they're making the changes to recruit and keep workers,
along with trying to equalize benefits throughout their companies. Gay and
lesbian partners can't marry legally in any state, so they’re prohibited
from including partners as spouses in standard benefit plans.

"This helps us retain and attract the best employees. We don't want to
exclude any group because of their sexual orientation,” said Sharon Beadle,
a spokeswoman for Nynex.

The change hasn't been without controversy. Fifteen Florida legislators
protested to Disney in a letter that they made public. Disney spokesman
John Dreyer said there was "no chance" the company would rescind the

new policy.

Coors spokesman Joe Fuentes said telephone calls in the summer were
running 3-to-l against the new policy, but that overall response has been
slight. On the other hand, some distributors that wouldn’t stock Coors in
the past changed their minds in support, Mr. Fuentes said.

In Texas, there have been heated public battles over the benefits. Two
years ago, Williamson County commissioners voted 3-2 against tax breaks
for an $80 million plant that Apple Computer planned north of Austin.
Opponents of the tax breaks had packed commission chambers, wearing
buttons that read "Just say no! An Apple Today will take Family Values
Away." One commissioner later changed his mind, and the tax breaks were
approved. More recently, Austin voters overturned domestic partner
benefits for the dty of Austin. Supporters have taken the matter to court

For their part, gay employees say they simply want to be treated equally.
"The point is that we work as hard as anyone else. Itisn't as though our
supervisors say, 'Since you're homosexual, you can go home at 3 o'clock
because you don't get the fringe benefits," said Louise Young,
co-chairwoman of Lesbian and Gay Employee Network Dallas, an
employee group at Texas Instruments, Inc.

Another reason the benefits continue to spread: Experience at companies

11/29/95 America Online: BSara e Page 2



such as Apple Computer shows that cost increases are negligible. When the
benefits are offered, about 3 percent of employees sign up, said a 1994
study by Hewitt Associates, a benefit consulting firm. Cost increases have
ranged from less than one-half percent to 3 percent, depending on the
workplace studied.

Even AIDS Is less of a concern to employers from a cost standpoint, said
Ms. Winfield, the consultant. The lifetime treatment cost for AIDS, which
can go as high as $120,000, compares with $200,000 for a kidney
transplant and as much as $1 million for a premature baby, according to
Hewitt, which cited a federal AIDS Cost and Utilization Survey.

When Canada-based Northern Telecom implemented its domestic partner
benefits more than a year ago, it was a "nonevent" in the financial sense, <

said Rich Biasing, director of employee relations at the company's
Richardson site. So far, only 16 out of 5,000 employees have signed up,
Mr. Biasing said.

The high-technology company decided to offer domestic partner benefits
"for a variety of reasons, but most important, for recruiting,” Mr. Bl sing
said.

Craig Leger, a software engineer at Telecom's Beil Northern Research unit,
enrolled his partner, Randy Viator, as soon as the benefit was available.

"1 was waiting for it to happen,” he said. Companies typically require proof
of joint financial responsibility and residence joint checking and savings
accounts, a will or joint ownership of automobiles or a home.

Mr. Leger said more gay and lesbian employees don’t sign up for benefits
because they have to pay income tax on the value of the benefit, unlike
married employees. Many gay and lesbian partners are both employed,
and it's usually less expensive for each person to enroll at his or her own

employer.

More important, say many gay and lesbian employees, is that the benefits
are a symbol of equal treatment and provide a safety net if a partner loses

11/20/95 America Online: BSara . Page 3
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a job.

At Coors, community relations specialist Earl Nissan saii his partner
doesn't need health care benefits. But the statement Coors made when its
board adopted full domestic partner benefits in May was very important
to him, Mr. Nissan said.

"It makes me proud to work for my company. They’re standing with their
dollars behind my needs as a gay person,” Mr. Nissan said.

There's a typical progression in a company that adopts domestic paitner
benefits, Mr. Nissan said. First, gay and lesbian employees have to feel
comfortable about being "out,” or openly gay. That usually happens after
the firm adopts a nondiscrimination policy or in states that have such
policies to cover all employers. When they're no longer fearful about being
fired for their sexual orientation, employees are far more likely to speak
out about benefits.

Fear on the part of gay and lesbian employees may be one reason no major
Texas-based companies have domestic partner benefits, said Cece Cox,
president of the Dallas Gay and Lesbian Alliance.

Unlike California and Massachusetts, where many of the companies
extending domestic partner benefits are based, Texas doesn’t ban
employment discrimination on the basis of sexual orientation.

"Idon't always believe in the stereotype, but the Texas climate is more
conservative. It takes longer to educate. And it also takes longer, I think,

for the gay and lesbian people to feel brave enough themselves to take a
stand at work," Ms. Cox said.

Anumber of Texas-based companies, including Texas Instruments Inc.,
American Airlines, Continental Airlines and A.H. Beio Corp., which owns
The Dallas Morning News and WFAA-TV (Channel 8), have
anti-discrimination clauses in their ethics statements or employment

policies.

11/29/95 America Online: BSara Page 4
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American Airlines recently extended its popular flight benefits to
nonrelatives, which could include partners of gay and lesbian workers,
spokeswoman Andrea Rader said.

Xerox Coip. offers a modified version of domestic partner benefits. The
Rochester N.Y., company will reimburse an employee up to $1,000 a year
to purchase health care coverage for a partner outside of the Xerox plan.
"We wanted to recognize these 1/8gay and leshian3/8 employees. This
seemed like the perfect vehicle to do it," said spokeswoman Wendy Starr.

Mr. Hicks, the Disney employee, hopes that business will be a model for
the rest of the country.

"When people in America see that business sees it as advantageous to treat
gay and lesbian people respectfully,” perhaps legislators will follow, he
said. "It's a trickle-up theory."

END1CS27DA-BENEFITS

11/29/95 America Online: BSara Page 5
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, TO: House Finance Committee - all members
Via Mark S. Hanley, Co-Chair Fax: 465-2418
, Date: Januaiy 30, 1996 - for the record of teleconference
held at 10:30 a.m.
RE: HB 226 - "An Act permitting the provision of different
retirement and health benefits to employees based on marital
status except to marital or domestic partners of employees.”

Copies of this testimony arc being transmitted to all House
members via Gail Phillips, Speaker of the House

TESTIMONY on HB 226(JUD) Presented by Celia M. Hunter,
1819 Muskox Trail, Fairbanks, AK 99709-6626 Phone: (907)

479-2754

This bill as presented is confusing, even in its title. It has
been written with a malicious intent cf interjecting the
Legislature of the State of Alaska into a matter which is none of
its business, ie: the question within the University of Alaska as
an institution and its faculty and staff over the provision of
health and other benefits to duly recognized domestic partners
who are not legally married, but who fulfill all of the other
criteria for a durable relationship.

| object strenuously to passage ofthis bill. 1t is
unnecessary and irrelevant. The particular situation which
instigated it is being settled by the courts, and is now before the
Supreme Court of Alaska. Why should the Legislature get
involved?

Furthermore, the way this bill is written, its coverage is so
broad and ambiguous that it will affect a great many more
people than the small handful of cases for which its authors were
aiming. Ifthe Legislature attempts to legislate in this area of
human relationships, it will discover to its dismay that it is
Striking at the lives of countless citizens far beyond the limited
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Human beings have long since ceased to set up their
personal relationships within the constraints of the nuclear
family. Probably one quarter of all households within Alaska
and the U. S. consist of a married couple and their offspring.
This may be the ideal in many people's minds, but for a lot of us,
it doesn't exist, and we are not therefore to be discarded,
deprived of our civil rights, and penalized by being deprived of
the benefits normally provided within employment contracts.

The financial consequences of leaving these matters to be
decided by the institutions involved is extremely limited. Where
domestic partnerships have been recognized and accepted and
provided with health coverage and retirement benefits, the
positive effects on employee morale and productivity have more
than made up for the small costs. More and more corporations
are expanding their definition of domestic partnerships as a
matter of fairness and equity.

Here in Alaska there are many variations of domestic
partnerships. This is a difficult land to cope with in all of its
exigencies and financial costs. Having a partner on whom you
can depend - to come and rescue you if your car breaks down, to
house-sit and dog-sit and even baby-sit is a survival tactic. As
you become older, the question of maintaining a durable power
of attorney with a trusted friend and partner for carrying out the
provisions of a Living Will is ~vital decision. In many more
ways living with someone makes life much more worthwhile,
and the particular status of the relationship is immaterial.

IN CONCLUSION, MY ADVICE TO THE MEMBERS
OF THE LEGISLATURE IS TO BURY THIS BILL DEEP,
AND LET ALASKAN CITIZENS WORK OUT THEIR OWN
PROBLEMS UNBURDENED BY YOUR SHOTGUN
SOLUTIONS WHICH WILL AFFECT SO M/iINY MORE
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PEOPLE THAN YOU ARE SEEKING TO REGULATE.

| find it incredible that in our state which puts so much
stress upon keeping government out of people's lives, that you in
the Legislature would waste your time - and ours - with such an

irrelevant and useless proposition.
Thank you for the opportunity to express my feelings on

this matter.

Celia M. Hunter, a resident of Alaska since 1947

1819 Muskox Trail
Fairbanks, Alaska 99709-6626
Phone: 907/479-2754
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Sponsor Statement

House Bill 226

A recent court decision ordered the University of Alaska to extend health insurance
coverage ana benefits to comestic partners. HB 226 addresses this decision by
reasserting the rights of emoloyers, including the state, to exclude domestic partners

from health insurance benefits, unless they cloose otherwise.

Various labor and union contracts negotiate pension funds and health benefits as a
pan of the compensation package for workers. Now we find the workers benefit
package is targeted for distribution to an unknown panoply of panners not recognizee

by existing contractual relationships, such as marriage.

HB 226 also intends to reduce the uncertainty employers now face in planning their
group insurance program. Without HB 226, the court suggests employers in Alaska
"could simply refuse to provide health care coverage for spouses.” Or, their "health

care plan could be rewritten to indicate that health care coverage would be available

for all employees domestic partners."

The court decision leaves unclear who is, and who is net, entitled to family benefits.

Employers may find themselves in court determining how many "partners”, roommates,
cohabitants, associates, boy or girl friends, acquaintances, or relatives have the same
status as married persons. HB 226 seeks to close the door on a possible onslaught of

domestic partnerships created just to gain benefits.

| urge your support of House BiIll 226.

SPONSOR  STATEMENT
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House Bill 226

Briefing Paper

The Human Rights Act and Marital Status

The Alaska Human Rights Commission was created in 1965. The Commission was
given the power to accept, hear, and issue orders of compliance on complaints
regarding discrimination throughout Alaska. The act established as unlawful
employment practices the refusal of employment, or discrimination "in compensation
or in a term, condition or privilege of employment because of his race, religion, color
or national origin, or because of his age when the reasonable demands of the position

do not require age distinction."”

In 1969 the statutes empowering the Human Rights Commission were amended to
include the goals of eliminating "discrimination because of race, religion, color,
national ancestry, physical handicap, age, or sex." Employers were bared from
discriminating for the reasons established in 1965 plus "age, physical handicap, or sex
when the reasonable demands of the position do not require age, physical handicap
of sex distinction."”

The statutes were further amended in 1972. The 1972 act established that the
"opportunity to obtain employment, public accommodations, housing accommodations
and property without discrimination because of sex, race, religion, color, or national
origin is a civil right."

In 1975 the prohibition against discrimination on the basis of marital status or
changes in marital status was added to the statutes on human rights. It became
"unlawful for an employer to refuse employment to a person, or to bar him from
employment, or to discriminate against him in compensation or in a term, conditicn, cr
privilege of employment because of his race, religion, color or national origin, or
because of his age, physical handicap, sex, marital status, changes in marital status,
pregnancy or parenthood when the reasonable demands of the position do not require
distinction on the basis of age, physical handicap, sex, marital status, changes in
marital status, pregnancv or parenthood.”

BRIEFING PAPER
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Human Rights Commission Decisions re: Marital Status.

The Alaska Human Rights Commission is the first point of referral for complaints of
discrimination relating to the Human Rights Act. The Commission received eight
complaints based solely on discrimination regarding marital status in 1993, four cases
in 1992, and four cases in 1991. Of the 1,660 complaints filed during 1991, 1992 and
1993, 40 included marital status as a portion of the complaint.

Since the enactment of the marital status portion of the Human Rights Act n 1975, the
Human Rights Commission has completed four decisions in which Marital Status
played a part of the basis for the initial complaint of discrimination. Marital Status is
clearly not a large portion of the case load of the Human Rights Commission.

Analysis of Human Riohts Commission decisions on marital status.

1) Marie Scholle vs. City of Fairbanks, City Ordinances found irreconcilable with the
Human Rights Act, 1977.

Marie Scholle argued that the City of Fairbanks discriminated in employment practices
"because of a City ordinance prohibiting employment of a person when such person’s
spouse is employed by the City." The Commission found that the discrimination did
not occur against Mrs. Scholle, because her complaint preceded the 1975 addition of
the Marital status clause to the Human Rights statutes. The Commission did find,
however, that the City "ordinances must be declared invalid and unenforceable as
inconsistent with and contrary to State Law." It is clearly a violation of the Human
Rights Act to refuse to hire someone because they are married.

2) Mikka Powell vs. Jacks Food Mart; Dismissed, Oct. 1980.

Mikka Powell asserted "that she was terminated in whole or in part because she was
unmarried and pregnant, which charges, if true, would constitute illegal discrimination
in violation of AS 18.80.220(1)." The Commission found against the complainant,
finding evidence of continued tardiness, walking off the job for extended periods of
time, and other reasons which could have been the sole reason for the termination.
However it would be a violation of the Human Rights Act to discriminate by retaining a
person who is married and pregnant, but fire someone who is not married and

pregnant.
3) Anne Miller vs. Golden North Motel; Dismissed, Feb. 1980.

Anne Miller alleged the Golden North Motel discriminated in her firing, because one of
the reasons given for her termination was a company policy preferring married
personnel in her position.
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The Commission found against the complainant, for reasons other than the allegation,
which if true would have been a discriminatory practice. A policy that establishes a
preference for married personnel over unmarried personnel is a clear violation of the
Human Rights Act.

Attorney General's Opinion on a marital status case. January 4, 1980.

The Attorney General has issued one opinion on marital status discrimination in
Alaska. This opinion discussed "cohabitation." The noted that “cohabitation per se.
however, is not covered by the Alaska human rights law and it would appear,
therefore, that the Commission cannot provide relief for discriminatory conduct based
upon one's cohabitation without benefit of marriage when employment policy is
applied across the board to all applicants."

The Attorney General opinion went on to caution against a simple interpretation in the
specific case at hand, giving an example of a case from another state in which
cohabiting was found to be an “espoused relationship, Lg., sharing bed and board,
having children, sharing financial, recreational and social activities together plus the
normal cares and woes of raising a family." If the Commission were to find
cohabitation to be marital status for the purposes of AS 18.80.220(a) then it might be
best for the Commission to amend its regulations "to include this espoused
relationship in its definition of marital status."

Summary and relevance to Tumeo & Wattum vs. UA:

Tumeo and Wattum seek a court ruling for the establishment of medical benefits for
"domestic partners." The litigants did not bring this issue before the legislature for
addition to the Human Rights Act, nor for addition of domestic partners to Alaska
Statutes 39.30.090(a)(2) which specify provisions for the state's health insurance plan.
The University is free to negotiate a pian which includes domestic partners. Rather
than successfully negotiate this form of compensation the litigants have gone to court
seeking a solution outside the democratic process.

Tumeo and Wattum did not choose to have their case heard by the Human Rights
Commission. It is difficult to speculate on difference in the outcome of their case had
they chosen to place their complaint with the Human Rights Commission. Expansion
of the marital status provision to include individuals who were not married, and were
not raising a family, might well have been more difficult before the Human Rights

Commission.
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The Alaska Human Rights Act precludes discrimination based upon marital status.
Clearly prohibited are employment preferences excluding pe.oons from employment
because they are or are not married. Single persons may not be preferentially hired
over married persons. Married persons may not be preferentially hired over unmarried
persons. A person who is unmarried and pregnant has the same employment of
someone who is married and pregnant.

The cases to date are fairly straight forward interpretations of the Human Rights Act.
The Tumeo & Wattum vs. UA case is not as straight forward. Tumeo & Wattum are not
legally married. They are alleging that their "domestic partners" should receive the
compensation benefits package granted to married individuals because each has
submitted an "affidavit of marital equivalency" to the University.

It is difficult to see how Tumeo & Wattum have a case establishing discrimination
based on marital status. Although neither Tumeo nor Wattum's domestic partnership
is illegal, they are clearly not relationships with the legal recognition, certification and
status of marriage. The Greene decision would expand the Human Rights law to
protea or reward a relationship which lacks the legal and social stamp of recognition
similar to those afforded by society to the institution of marriage.
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Sec. 18.80.220. untawful employment praCtlceS, (a) It is un—
lawful for

(L; anemployer co refuse employment to a person, or to bar a person
from employmént, or to discriminate against a person in compensa-
tion or ina term, condition, or privilege of employment because of the
person's race, r_eh[qmn, color, or national origin, or because of the per-
son's a?e, physical or mental disability, sex, marital status, chan?es in
marital StatUs, pregnancy, or parerithood when the reasonable de-
mands of the position do not require distinction on the basis of a(t;e
physical or mental disability, sex marital status, changes in marital
Status, pregnancy, or parenthood: , _

(2) a labor or_%anlzanon, because of a person’s sex, marital status.
changes in marital status, pregnancy, parenthood, age, race, religion,
physical or mental disability, color, or national origin, to exclude or to
expel a person from its mémbership, or to discriminate in any way
against one of its members or an employer or an employeg;

%%) an employer or employment agency to print or circulate or cause
co be printed of circulated 4 statement, advertisement, or publication,
or to use a form of application for employment or to make an mqmry
In connection with prospective employment, that expresses, directly or
indirectly, a I|m|tatgon,_s?emflcatmn, or discrimination as_to Sex,
Physwal or mental disability, marital status, changes in marital sta-
us, pregnanc?/, parenthood, age, race, creed, color, or national orlg_m,
or an intent to make the fimitation, unless based upon a bona Tide
occupational gualification; _

(4) an employer, labor organization, or employment agency to dis-
charge, expel, or otherwise discriminate against a person because the
person has opposed anK practices forbidden under AS 18.80.200 —
18.80.280 or because the person has filed a complaint, testified, or
assisted in a proceeding under this chapter,

5) an employer to distriminate in the payment ofwa?e_s as between
the ‘sexes, or t0 employ a female in an ocCupation in this state at a
salary or wage rate less than that paid to a male employee for work of
comparable character or work in the same operation, business, or type
of work in the same Iocallt}/,; or o

6) a person to print, publish, broadcast, or otherwise circulate a
statement, inquiry, or advertisement in connection with prospective
employment that expresses directly a limitation, specification, or dis-
crimination as fo sex, physical or mental disability, marital status,
changes in marital status, pregnancy, parenthood, a?e race, religion
cololr_,f_ortnanonal origin, unless based upon a bona Tide occupational

ualification,
| b) The state, employers, labor organizations, and employment
agencies <*nll maintain’ records on age, sex, and race that dre re-
quired to administer the dvil_righta” laws and regulations. These
records are confidential and available only to federal and state person-

397

as 18,80,220



£18.80.220

Ai-ASttA Statutes

£18.80.220

nel legally charged with administering civil nghts laws and regula—
tions. However, statistical information compiled from records on age.
sex. and race shall be made available to the general public. (86 ch

117 SLA 1965; am 84 ch 119 SLA

1969; am &1ch 237 SLA 1970; am

&5.6ch42SLA 1972; am 81ch 119 SLA 1974; am 89 ch 104 SLA

1975; am 59 ch 69 SLA 1987)

Croee references. — For original juris-
diction of the superior court over suits
arising under tins chapter, see AS
22.10.050.

Opinions of attorney general — An
employment decision not to hire one who
lives with i person of the oppoeite sex does
not come within the prohibition against
employment decisions baaad oo mantaj
stacua. January 4. 1980 Op. Att'y Gen.

Subsection Q) preserves the
nonaasociational nghts of those public
employees whose sincere and conscien-
tious beliefs forbid union membership buc
who. because they are not members of an
organised religion, do not come within the
coverage of A3 23.40.225. January 13
1984 Op. Atty Gen.

A state employee in a collective bar-
gaining unit who does not belong to an
organised religion is entitled to an accom-
modation of bis religious opposition to the
payment of union dues. January 13, 1984
Op. Att'y Gen.

Because user,minanon on the basis of
citizenship has the effect of discrumnat-
mg on the bans of national origin, this
eaction and AS 18.80.255 make it clear
that an employer, including the state or

NOTES TO

Discrimination need not be purpose-
ful to be unlawful under paragraph
(aXl) of this tectum. Inffaad. unlawful
discrimination may r—uit aa an ‘acciden-
ts1 byproduct of a traditional way of
thinking about females." Alaska USA
Fed. Credit Union v. Fridrikjeon, 642
PJ2d 804 (Alaska 1982).

Coverage of nnd-dlrcrnnination law
is not Umitmi to inhabitants. Adame v.
Pipeliner* Union 798, 699 P2d 343
rAlaska 1986).

Consideration of federal decision*.
— In the past, whan considering the pa-
rameters of the Alaska anti-diacriraina-
lion statute, the supreme court has exam-
ined the relevant federal Title VTI deci-
sions for guidance. Alaska State Comm'n

any of it* political subdivisions, may not
discriminate igainst s potential or exist-
ing employee because that person is not s
citizen of the United Statae. Apnl 14.
1975 Op. Att'y Gen.

All questions on employment ipplics-
tions which inquire as to alienage or
United States citizenship must be affir-
matively stricken as legally impermissi-
ble questions: furthermore, should this in-
formation become available through a
source other than by applicadon. no use
may be made of i1 April 14. 1975 Op.
Att'y Gen.

It is the opinion of the attorney general
that State Deferred Compensation Plan
options calculated by gender-baaed actu-
arial tables unlawfully discriminate
against women employees. June 2. 1980
Op. Att'y Gen.

Subeecdon Ib) should be interpreted to
require the commission to keep confiden-
tial information from a survwy for records
maintained to administer civil rights laws
and regulations until it is presented at
public hearing unless the information is
releeaed in a format which does not iden-
tify individual responding employers or
unions. May 14. 1979 Op. Att'y Gen.

DECISIONS

for Humti nights v. Yellow Cab, 611 P_2d
487 'Alaska 1980).

Federal credit union la "a—ployer™.
— A federal credit union with member-
ship open to military and civilian person-
nel at Elmandorf, Adak and Shemya mili-
tary has—, member* of the Air National
Guard, senior members of the Civil .Air
Patrol, shareholders in 10 native regional
corporations, and employee* of certain
contractor* of Alyeaka Pipeline Service
Company was bald to be an “employer"
within the meaning of AS 18.80.300(4)
and not entitled to an exclusion as a "fra-
ternal organization."” Alaska USA Fed.
Credit Union v. Fridriksaoo, 642 P.2d 804
IAlaska 1982). .

Section applicable to unions. — This
section, like 42 US.C. | 2000e et seq.,
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

FOURTH JUDICIAL DISTRICT

MARK TUMEO AND KATE WATTUM,

Appellants, a - Trial
VS_ tm (<< S*O’ll L}
JANIn99b
UNIVERSITY OF ALASKA,
Cfet.

Apoellee.

Case No. 4FA.-94-43 Civil
MEMORANDUM DECISION AND ORDER

The appellants, Mark Tumeo and Kate Wattum, <challenge the

decision of University of Alaska President Jerome 5. Kcmisar

dismissing their grievances. Tumeo and Wattum had grieved the

University®s denial of their recuests to enroll their same-sex

domestic partners 1in the University"s health care progranm. Tumeo

and Wattum maintain that the University®"s refusal to include their

domestic partners when the University includes husbands and wives

violates 3oard of Regents policies because (1) the health plan

discriminates against employees on the basis of marital status,

(2) tne health plan discriminates against employees on the basis

of sex, and (3) the health plan is not merit-based and is arbitrary

and capricious.

l. FACTS

Tumeo and Wattum are both University of Alaska employees.

Tumeo 1is Associate Professor of Engineering at the University of

Alaska Fairbanks. Wattum 1i1s Publications Assistant, Statewide

Public Affairs in Fairbanks. R. 23.



Both Tumeo and Wattum have applied for health insurance

coverage for their same-sex domestic partners. R. 1, 2.

Tumeols partner is Bruce Anders ("Anders™). R. 2. Tumeo and

Anders have jointly executed an "Affidavit-of Spousal Zcruivalencv™.

R. 2. The affidavit sets out in detail the nature of the

Tumeo/Anders relationship, essentially asserting that Tumeo and

Anders are same-sex domestic partners who are "jointly responsible

for each other®s common welfare and financial obligations.™ R. 2.

It indicates that Tumeo and Anders provided the University®s

Benefits Office with the affidavit "for the sole purrose of

demonstrating (theirj eligibility for spousal benefits." R. 2.

Wattum®s partner 1is Beverly McClendon ("McClendon™). R. 1,

7. When Wattum grieved the University®s September 17, 1993,

decision denying benefits to McClendon, she offered "to provide

alternative documentation of the committed nature of my

relationship [with McClendon]." R. 20. There 1is no evidence in

the record that the University responded to this offer. However,

the record 1is similarly devoid of evidence that the University

challenged the committed nature of Wattum®s relationship with

McClendon.

The University provides employer-funded health coverage for

its employees and for the employees®™ "dependents."™ R. 72-73. The

University defines "dependent™, 1in part, as "your spouse (husband

or wife)."” R. 71. Tumeo and Wattum claim that the University 1is

subsidising at least part of the cost of health care coverage of

Tumeo v. UofA
4FA-94-43 Civil
Page 2



an employee®s spouse.l The University has not disputed this claim,

but instead it argues that such a subsidy is net unlawful.

1. ADMINISTRATIVE PROCEEDINGS
The University denied both Tumeo®s and Wattum®s applications

for health care coverage for their partners, stating that ™"the

health care plan does nor allow for coverage of a domestic

partner." R. 5. Tumeo and Wattum grieved the Universitv®s

decisions not to provide health care benefits to their partners.

R. 6, 7.

Tumeo and Wattum argued in their grievance that because the

University provides health care benefits to employeesl spouses and

not to employees™ domestic partners, the University is

discriminating on the basis of marital status, in violation cf

state law and University regulations Additionally, they argued

that the University provides health care coverage to an emclcvee®s

partner only if the partner and the employee are of different

sexes, in violation of state law and University regulations

forbidding discrimination on the basis of sex. In upholding its

decision to deny health care coverage to Anders and McClendon, the

University stated that it "is under no obligation to provide health

insurance coverage for same sex partners.™ R. 3.

stated that there was not

The University®s Grievance Council

N"Apparently, the value of this subsidy 1is at least $150 per

month. R. 31.

Tumeo v. UofA
4FA-94-43 Civil
Page 3



a

reasonable Ilikelihood that the matter complained of vas

violation, misinterpretation, or improper application of a poi

of the Board cf Regents, or a university regulation or an abuse

discretion arising from the administration of such policv

regulation as applied to the grievants."” R. 10. It explained,

part:

R.

12.

[Tine Council <concluded thac since [the University]
denied 1in equal measure, health care benefits sought by
both a male and a female on behalf cf their same sex
partners, a male and a female, that the denial of
benefits were fsic 1l made without regard to the sex cf the
applicants or the putative dependents for whom benefits
were sought, and thus did net discriminate based upon sex
and thus are not in violation of regent"s policies which
prohibit discrimination based upon sex.

stated, 1in part:

R.

The Council <concluded that cnly 1if Alaska state law
(which must be followed under the Regent®"s policy invoked
by the grievants) provided for same-sex marriages could
there be a reasonable likelihood the respondent violated,
misinterpreted, or improperly applied Board of Regents
policy 1in this regard. . . . The Council concluded that
same-sex marriage 1is not recognised by Alaska law and
hence the marital <condition of being married 1is not
fulfilled by the grievants and hence there was not a
reasonable likelihood that respondent violated,
misinterpreted, or improperly applied Board of Regents
policy with regard to the marital status of the
grievants. Only if grievants, not being 1in the marital
status of marriage under state law, had been denied
benefits only available to those falling under the
marital states [sic. status?] of being single (or
unmarried), could the grievants, unmarried under state
law, be <considered to have been discriminated against
because of their marital condition.

13-14. It was the recommendation of the Grievance Council

the President dismiss the grievances. R. 11.

Tumeo v. UofA
4FA-94-43 Civil

Page 4

As to the plaintiffs® marital status argument, the Cour.c
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The University"s President, Jerome Xcmisar, accepted the

recommendation of the Grievance Council ana dismissed Tumeo and

Wattum®™s grievances. P.. 32. In so doing, the President stated

that he did not "fully agree[] with the -stated rationale offered

by the Grievance Council in support of its recommendation that the

grievances be dismissed."” P. 32. However, he indicated that he
did "agree with the Council®s conclusion that there is not a
the

reasonable likelihood that the matters complained of in

grievances constitute a violation, misinterpretation, or improper

application of a Policy cf the Board cf Pegents M P. 22.

This appeal followed.

1. DISCUSSION

A. Standard of Review

The appropriate standard of review for this appeal 1is the

"substitution of Jjudgment™ or "independent judgment™ standard.

Because this appeal involves questions of contract law,

constitutional law, and statutory interpretation, the court need

not give any weight to the University®s conclusions with regard to

the appellants®™ claims but must instead apply its own independent

judgment 1in assessing the claims. E.g., Zuelsdorf V. University

of Alaska, 794 P.2d 932, 934 (Alaska 1990); Earth Resources Co.

of Alaska v. State Department of Revenue, 665 P.2d 960, 965 (Alaska

1983)

The court is restricted to reviewing the University"s

Tumeo v. UofA
4FA-94-43 Civil
Page 5



interpretation of law; the court may not review the wisdom of tue

University®s action. Groh v. Ecan. 525 ?.2a 363, 366-57 (Alaska

1974). That 1is, the <court has the authority to review the

lawfulness of the University"s action butr may nor "substitute 1its

judgment as to the sagacity of a regulation.” C-ron. 525 P.2d at

366.

5. Existence of a "Grievance"

The University argues that the "appellants®™ complaint did net

constitute a “grievance®™ within the meaning of the University"s

grievance policy.” Appellee 3r. at 9. The court disagrees.

Board <c¢cf Pecents f"3CR"] Policy 04.03.03 (Il) (A) defines

"grievance" as:

an allegation or complaint by an employee or a group of
employees of the University that there has been a
violation, misinterpretation or improper application cf
a policy cf the Board cf Regents or a University
regulation, or abuse cf discretion arising from the
administration of such a policy or vregulation which
adversely affects the employee or group of employees.

R. 33. According to the University, 1in order for the appellants”®

complaint to constitute a "grievance”™, there must be "a likelihood"”

that the University violated, misinterpreted, or improperly applied

a BOR policy or a University regulation. Appellee 3r. at 9.

Obviously, the University"s own definition of "grievance" does

not 1include a "likelihood™ requirement. Rather, the definition

indicates that a grievance exists when an employee merely alleges

or complains that there has j.©“en a violation of a law or a

Tumeo v. UofA
4FA-94-43 Civil
Page 6 6



University regulation.?

In this case, Tumeo and Wattum allege that the University

violated: () article 1, sections 1, 2, and 7 of the Alaska

Constitution; ) article X1, section 6 of the Alaska

constitution; (2) AS 13.30.220; (4) BOR Policy 01.01.04; arid (5)

BOR Policy 04.03.01, 3ecause this amounts to an allegation that

"there has been a violation, misinterpretation or improper

application of a policy of the 3o0ard of Regents or a University

regulation, or abuse of discretion arising from the administration

of such a policy or regulation™, their complaint 1is a '"grievance"

within the meaning of BCR Policy 04.03.03.

The University appears to have confused the definition of

"grievance"” with the actual basis on which the Grievance Council

recommended dismissal, viz.. that "there [was] not a reasonable

likelihood that the matter complained of was violation,

misinterpretation, or improper application of a policy of the Board

of Regents, or a university regulation or an abuse of discretion

arising from the administration of such policy or regulation as

applied to the grievants.” R. 10. This 1is not a determination

that the purported grievance was not a ™"grievance"; it is a

determination made before h .ari.ng of no reasonable ground of

2If the court were to accept the University®"s "likelihood"
requirement, an employee would have to prove he or she was "likely"™
to succeed on appeal in order to gain access to the appellate

IT the employee could not show that his or her complaint

process.
the complaint

or allegation was "likely™ to succeed on appeal,
would cease to be a "grievance".

Tumeo v. UofA
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success. BOR Policy 04.03.08(IV)(C) provides, 1in pertinent pare

The chair of the grievance council shall promptly provide
a copy of the request for hearing and oil other
documentation submitted with the request to the

respondent. Copies shall also be provided to the
university general counsel, the® campus personnel
director, and the system human resource executive

director. Within ten (10) working days of receiving the
request for a hearing, the grievance council shall meet
to determine whether there 1is a reasonable Ilikelihood
that the matter complained of was a violation,
misinterpretation, or 1improper application cf a policy
cf the Board of Regents, or a university regulation, or
abuse of discretion arising from the administration of
such policy or regulation as applied to the grievant.
A majority of the grievance <council membership shall

constitute a quorum.

The grievance council®s determination shall be based on
a review of the written request for a hearing, all other
documentation submitted, and the written responses of the
respondent and/or the respondent®™s supervisor. The
council may also direct questions to the grievant, if

necessary.

Within five (5) working days of the grievance council”®s
determination, the grievance council chair shall provide
a written explanation of the determination to the

grievant, respondent, and chancellor. I the
determination is made that there is no reasonable
likelihood that there has been a violation,
misinterpretation, improper application, or abuse of

discretion arising from the administration of a Board of
Regents policy or university regulation as applied to the
grievant, the grievance council shall recommend that the
chancellor dismiss the matter. IfT the chancellor accepts
the recommendation to dismiss the matter, notification
of the dismissal shall be transmitted by the chancellor
to the grievant within five (5) working days.

R. 37-38. Thus, the decision that there 1is no reasonable
likelihood of a violation, misinterpretation or misapplication 1is
a decision on the merits. It is not a decision that the parties”
complaint was not a "grievance."

Tumeo v. UofA
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C. Marital Status Discrimination

Alaska Statute 1S.30.220 (a) (I) makes it wunlawful for an

employer:

to discriminate against a person irf compensation or in
a term, condition, or privilege of employment because of
the person®s . . . marital status

Similarly, wunder BOR Policy 04.03.01(3)(1)(a):

The University of Alaska does not engage in impermissible
discrimination. In accordance with federal and state
law, the University of Alaska makes 1its programs and
activities available without discrimination on the basis
cf . . . marital status

If the University is discriminating against Tumeo and Wattum based

or. their marital status 1in violation cf AS 13.30.220 (a)(l), it is

violating BOR Policy 04.02.01(B)(1)(a). If the University"s

cf marital status

also

health care plan does discriminate cn the basis

in violation of 13.30.220(a)(1), the President"s decision in this

case must be reversed.

The appellants argue that the University extends eligibility

for health care coverage to an employee®s domestic partner only if

the partner and the employee are married. They note that employer-

provided benefits are considered "compensation™ to an employee.

See Newport News Shipbuilding and Dry Dock Co. v. ZzZOC, 462 U.S.

669, 532, 77 L.Ed.2d 89, 101 (1933) (health insurance benefits are

"compensation, terms, conditions, or privileges of employment”™ for

purposes of Title VII)3; Raaland v. Morrison-Knuasen Co.. 724 P.2d

3The Alaska Human Rights Act (AS 13.30.220) offers broader

protection to employees than does Title VII. Luedtke v. Nabors
Alaska Drilling. Inc.. 763 P.2d 1123, 1132 (Alaska 1989); Wondzell

Tumeo v. UofA
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519 (Alaska 1936) (vested fringe Dbenefits including health

insurance plans are "wages"™ for purposes of Alaska Workers"®

Compensation Acts); Gorman v. City of Haines. 675 ?.2d 645, 649 n.5

(Alaska 1984) ("the city had the power* to 1include disabilityv

pension benefits in the compensation provided to its employees™) .4

The Alaska Supreme Court has decided two cases regardi.nc

discrimination on the basis of marital status in violation of the

Alaska Human Rights Act, Foreman wv. Anchorage Fcual Riches

Commission. 779 P.2d 11 (Alaska 1939), and Swanner v. Anchcrace

Fcual Richts Commission. _ 4 ?.2d 274 (Alaska 1994). Both cases

involve AS 13.30.240, which prohibits discrimination 1in housing.5

In Foreman. an unmarried woman attempted to rent an apartment

for her family, which consisted cf her baby, the baby®"s father and

herself. The Foremans®" refused to rent to her because she and the

father were not married. They would have rented to her if she had

been married or if only the baby and the woman planned to reside

in the apartment. The Foremans maintained that the refusal was net

discrimination because the statute did not reach discrimination

against two cohabiting people. The court ruled that AS 13.30.240

was 1intended to protect unmarried couples. The court stated:

We conclude that state and municipal prohibitions

v. Alaska Wood Products. 1Inc.. 601 P.2d 534, 585 (Alaska 1979).

4The University has not challenged the assertion that such

benefits are "compensation™ to the employee.

5AS 18.30.220, at 1issue here, precludes discrimination 1in

employment.
Tumeo v. UofA
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against discrimination based on marital status protecr
the rights of unmarried couples. The Foremans would have
rented the apartment to Hohman, Kiefer and the infant had
Hohman and Kiefer been married; the Foremans refused to
rent the apartment only after they learned that Hohman
and Kiefer were not married. This constitutes unlawful
discrimination based on marital status.

Foreman, 779 ?.2d at 1203.
In Swanner, a landlord refused to rent to unmarried

couples who were cohabiting outside cf marriage. Swanner claimed

he did not discriminate based on marital status, but rather based
on conduct, cohabiting. The court rejected this argument:

Swanner cannot reasonably claim that he dees net rent or
show property to cohabitatinc couples based on their
conduct (living together outside of marriage) and not
their marital status when their marital status
(unmarried) is what makes their conduct 1immoral in his
opinion. The undisputed facts demonstrate that Swanner
would have rented to the prospective tenants if they were
married. Swanner®s argument that he discriminated
against the prospective tenants based on their conduct
and not their marital status 1is without merit.

374 P.2d at 273 n.4. Swanner also maintained that enforcement of
the antidiscrimination statutes violated his right to free exercise

of his religion. The court also rejected this argument as well.

374 P.2d at 234.
Tumeo and Wattum correctly argue that Swanner and Foreman are

compelling authorities for this case. Here, the University would

provide health care coverage to these couples if they were married

and is refusing to provide health care coverage only because they

are not married. The University stands 1in the shoes as the

Foremans and Swanner.

The University, by providing added health care coverage* for

Tumeo v. UofA
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married employees bur. nor for unmarried employees, 1is compensating

married employees to a greater extent chan it compensates unmarried

employees. As a result, the definition of "dependent"” in the

University®"s health care plan plainly restilts in discrimination on

the basis of marital status.6
The University®"s Grievance Council (and the .versitv®"s

President, to the extent that he relied on the Grievance Council”®s

rationale) misapplied state lav 1in making the decision 1in this

case. The Grievance Council explained its holding that the

University, had not discriminated against the appellants on the

basis of marital status:

[Slame-sex marriage is not recognized by Alaska law and
hence the marital condition of being married 1is not
fulfilled by the grievants and hence there vas net a
reasonable likelihood that respondent violated,
misinterpreted, or improperly applied 3oard of Regents
policy with regard to the marital status of the
grievants. Only if grievance, not being in the marital
status of marriage under state law, had been denied
benefits only available to those falling wunder the
marital fstatusl of bei.na sincle Cor unmarriedl. could
the arievants. unmarried under state law, be considered
to have been discriminated acrainst because of their

marital condition.
R. 13-14 (emphasis added). Apparently, the Grievance Council

thought that to prove marital status discrimination, a person was

required to show that he or she was denies. s availar.niy

to employees who are of the same marital status. Instead, marital

sThe University has not suggested any "reasonable demands of

the position™ held by either Tumeo or Wattum that would require
distinction on the basis of marital status. See AS
18.80.220(Ca)(1); MclLean v. State. 583 P.2d 367, 869 (Alaska 1978).

Tumeo v. UofA
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status discrimination may be proved by a shewing that a person was

denied benefits available only to employees who are of a different

marital status. See, e.g., Swanner, 874 P.2d at 273. That is, a

single person may show that he or she 1is being denied benefits onlv

available to married persons. Such a showing has been made here.

Whether Tumeo and Anders or Wattum and McClendon are able to

obtain a marriage licence in Alaska 1is 1irrelevant to this court"s

holding. Discrimination against unmarried couples, even when thev

are of the same sex, constitutes discrimination based on marital

status. See, e.g., Zahcrian v. Russell Pitt P.eal Estate Agency.

201 A.2d 754, 757 (N.J. 1973); cited by Foreman. 779 P.2d at 1202

n.7.

The University claims that the couples 1in question _r. this

case are not "similarly situated” to married employees because

married employees are legally obligated to support their spouses

while unmarried employees are not legally required to suDDorr their

partners. See Vovles v. Vovles. 644 P.2d 347, 349 (Alaska 1982)

(there is a Jlegal obligation of support embodied 1in a marital

relationship). The University states:

In the State of Alaska, there 1is a mutual duty of general
financial support between married individuals. There 1is
no similar obligation between unmarried couples or. any
gender. This obligation may be compelled by the state
and enforced 1in the courts. Because of the obligation
of general financial support, appellants®™ legal statuses
are not similar to those of married University employees.
Accordingly, the disparate treatment alleged by
appellants in the application of the University®"s
definition of "dependent,” although "discriminatory,"™ 1is
not violative of AS 18.80.220.

Tumeo v. UofA
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Appellee®s Br. ac 20.

The University®s argument apparently goes like this: (nH it

may lawfully discriminate among 1its employees by offering health

care benefits to those persons for whom its employees are oblicrated

to provide financial support. (2) Married employees are legally

obligated to support their spouses. (3) Therefore, the Qniversityv

may discriminate on the basis of marital status.

The University"s argument is flawed.7 The University®s

argument is based cn the same logical error that plagued Swanner:

the logic 1is tautological. The University says that it 1is net

discriminating based on marital status but rather c¢n the legal

obligation of mutual support. However, by the university"s logic

the only way tc have a Jlegal obligation c¢f mutual support is

through marriage. Thus, this is a distinction without meaning,

just as Swanner®s "conduct™ argument was a distinction without

meaning.

The University argues that Swanner and Foreman are "clearly

distinguishable from the 1instant case™ because 1in those cases
"there was no distinction between the wunmarried applicants and
married renters.” Appellee Br. at 21. The University claims that

"although the Alaska Supreme Court did not articulate this fact,

extension of the University®s argument wo-
their work

a

7The logical
permit the University to pay extra to employees for
based on their legal obligation to support a spouse. Thus,
single person might be paid $50 for a job for which a married
person might be paid $100. Such a result would plainly be unlawful

discrimination based on marital status.

Tumeo v. UofA
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the applicants for rental property were “similarly situated" to

married renters." Appellee Br. at 21. It argues that "(i]n order

to be wunlawful, discriminatory treatment must be directed toward

individuals who are “similarly situated.I" Appellant Br. at 15.

The University does not explain why it believes that the

heterosexual couples in Swanner and Foreman were similarly situated

to married renters while the homosexual couples 1in this case are

not similarly situated to married employees. Two possibilities

come to mind. First, it may be that the University believes that

the Swanner/Foreman couples were "similarly situated” to married

couples because they would have been allowed to marry but chose

net to, unlike the couples 1in this case who the University claims

are not permitted to marry. Such a distinction 1is irrelevant.3

Next, it may be that the University believes that the

Swanner/Foreman couples were "similarly situated” to married

couples because they were financially interdependent while the

couples m this case are not. Certainly, wunmarried heterosexuals

have no more claim to financial 1interdependence than unmarried

homosexuals. Therefore, this rationale does not indicate that the

Swanner/Foreman couples were "similarly situated” to married

seven if this distinction were relevant, the University would
have to show that same-sex marriages are prohibited 1in Alaska.
The Alaska Supreme Court has not been asked to decide whether
Alaska®™s marriage statute allows for same-sex marriages. The
memorandum from the presiding judge of the Third Judicial District
is not a conclusive statement of the law in this regard. Appellee
Exh. A. The University has provided no legal argument that such

marriages are prohibited.

Tumeo v. UofA
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couples while the couples in this case are not.

The University also argues that "fain almost identical set of

facts as those presented here was before the Wisconsin Court of

Appeals in Phillips v. Wisconsin Personnel Comnissicn.” 167 Wis.2d

205, 432 N._W.2d 121 (Wis.App. 1992). In response, Tumeo and Wattum

claim that the Phillips opinion rests upon a materially different

statutory scheme.

The court does net regard Phillips as persuasive authority.

The court in Phill its faced a much different statutory scheme.

There the .court was faced with two potentially 1inconsistent

statutes: one prohibited discrimination based cn marital status,

the other defined "dependent™ for the state health insurance plan

as "spcuse." Where two statutes are inconsistent, the court®"s task

is to reconcile them 1in such a way as not to nullify either. Here

there 1is only one statement of Jlegislative 1intent: AS 13.30.220

prohibits discrimination based on marital status. Thera 1is no

competing statute which requires interpretative gymnastics.

The University also argues:

the question before this court is net whether the

University should provide coverage to unmarried
individuals or whether state or federal law prevents the
University from doing so. Instead, the question before

the court 1is whether state or federal law requires the
University to offer coverage to unmarried individuals.

Appellee Br. at 25. The University misstates the question before

this court. The question 1is not whether "state or federal law
requires the University to offer coverage to unmarried
individuals,” as the University claims. Rather, the question 1is

Tumeo v . UofA
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whether state or federal law prohibits the University from usina

marital status as a classification for determining which of its

employees will receive additional compensation in the form of

third-party health coverage. This court holds that such a

classification violates state laws prohibiting marital status

discrimination, and that therefore the University®"s current

definition of "dependent"” is unlawful.
This holding 1is not tantamount to requiring the University to

offer coverage to unmarried individuals. The holding does nothing

more than .prohibit the University from using marital status to

determine whether or net to provide 1its employees with additional

compensation in the form of subsidised health care coverage for the

employees™ partners. This holding need net result 1in radical

changes in the University®"s existing policy, nor need it result in

significant administrative burdens.

The University, confronted with a ruling from this court that
its current plan violates AS 13.30.220, would have many options.

it could simply refuse to provide health care coverage for

First,

spouses. That 1is, it could eliminate "spouse™ from its definition
of "dependent". Second, the University could rewrite its plan to
indicate _.that "dependents"” include all persons for whom its
employees provide the majority of financial support. The
University could adopt Tumeo and Anders® "Affidavit of Spousal

Equivalency™. The health care plan could be rewritten to indicate

that health care coverage would be available for all employees and

Tumeo v. UofA
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for employees®™ domestic partners, provided the employee and the

partner were willing to sign an affidavit such as Tumeo and Anders®

affidavit. Certainly, married employees would be willing to sign

such an affidavit. However, the plan would be nondiscriminatory

because an unmarried employee could also sign the affidavit if he

or she were in a domestic partnership involving financial

interdependence. Other options are probably also available.

Certainly the three mentioned above would not result 1in radical,

sweeping changes in the University"s existing policy. Further, the

administrative problems associated with these options would likalv

be minimal. Finally, and perhaps most importantly, the University

would net be 1in a position 1in which it would have to engage 1in

intense scrutiny c: 1its employees®™ vrelationships.

The University correctly notes that Thomas v. Anchorace

Telephone Utility, 741 P.2d 513 (Alaska 1937) adopts a three-stage

analysis for disparate treatment employment discrimination cases.

In the first stage, the employee must show a prima facie case of

employer discriminatory 1intent. IT the employee does so, 1in the

second stage the employer must articulate a legitimate,

nondiscriminatory vreason for the disparate treatment. If the

employer does so, 1in the third stage the employee must prove that

the proffered reasons are pretextual. The court has determined

that Tumeo and Wattum have shown a prima facie case of disparate

treatment. On its face, the University"s health plan favors

married couples over unmarried couples. The University has

Tumeo v. UofA
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articulated a basis for the discrimination: the legal mutual
obligation of support that results from marriage. The court
determines that this 1is pretextual. As noted before, to allow this
basis for disparate treatment would be to eliminate the prohibition
against marital status discrimination. Any employer could raise
the argument with respect to any 1item of employee compensation.

Recognition of the proffered reason for disparate treatment would

result in circular reasoning. Accordingly, the court determines

that Tumeo and Wattum have proven their allegation of
discrimination based on marital status.
For these reasons, the court concludes that President

Xomisar®"s decision must be REVERSED. The matter will be REMANDED

or further proceedings consistent with this opinion.9

January,

MARY E.MS-R2ENE
Superior C7iurt Judge

because of the disposition of this 1issue it is not necessary

to reach the other two 1issues vraised by appellants. In the
interest of completeness the court notes that the GrievanceCouncil
misstated the law of sexual discrimination; mere "equal
application” does not render a regulation nondiscriminatory. See
Loving v. Virginia. 383 U.S. 1, 8, 13 L.Ed.2d 1010, 1016 (1967).
However, the court concludes that the health plan does not
discriminate on the basis of sex.
The court does not reach the argument that the plan violates

the requirement of merit-based employment because the University
never addressed the issue and the case 1is remanded for further
proceedings, where, 1if necessary, the University may consider the

allegation in the first instance.
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IN [THE SUPERIOR COURT FOR THE STATE OF ALASKA
FOURTH JUDICIAL DISTRICT
AT FAIRBANKS

MARK TUMEO axJ KATE WATTUM,

Appellants, Case No. 4FA-94-43 Civil
V. APPELLEE UNIVERSITY OF
ALASKA’'S MEMORANDUM OF
UNIVERSITY OF "LASKA, POINTS AND AUTHORITIES IN
SUPPORT OF MOTION FOR
Appellee. J RECONSIDERATION

I. INTRODUCTION
This case st:ms from the University of Alaska’s ("University") denial of dependent health
care benefits for tbh: same sex domestic partners of appellants Mark Tumeo and Kate Wattum,
University employe *. The University's denial of appellants’ requests to enroll their same sex
domestic partners ia the University's health care program was based upon the definition of
"dependent” in the University’s health care plan, which allows for dependent coverage only for

spouses, not for unnanied domestic partners.
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On January 1 , 1995, this court issued a Memorandum Decision and Order in which it ruled
that the University’! definition of dependent in its employee health care plan violated AS
18.80.220’s prohibition against discrimination in employment on the basis of marital status. In this
motion for reconsider ition, the University respectfully submits that, in assuming that AS 18.80.220’s
ban on marital discr mination is absolute, the court overlooked or failed to consider the Alaska
legislature’s explicit icense to the State of Alaska and others, as employers, to discriminate in the
provision of employe t dependent health care coverage on the basis of marital status. Accordingly.!

1
in light of the clear <vidcncc of the legislature's intent to allow public employers to discriminate!
in the provision of dependent health care coverage on the basis of marital status, this court should”®
reconsider its January 11, 1995 order and uphold the University's denial of appellants' grievance.

Il. ARGUMENT
A. The (jlourt Overlooked or Failed to Consider Clear Evidence of Legislative
Intent to Allow Discrimination on the Basis of Marital Status in the Provision
of PeAandent Health Care Coverage

Implicit throughout the court’s January 11, 1995 decision is the premise that, in enacting AS
18.80.220, the Alaska legislature intended to issue d prohibition against discrimination on the basis'
of marital status that is absolute and incapable of exception. Indeed, the court's opinion that theI
Alaska legislature his evidenced no intent to allow a deviation from its ban on marital status
discrimination is explicit as well as implicit. In distinguishing Phillips v. Wisconsin Personnel

CommissionZ’ from t|re instant case, the court stated:

The court do :s not regard Phillips as persuasive authority. The court in Phillips
faced a muci different statutory scheme. There the court was faced with two

u 167 Wis.2d 205, 48)2 N.W.2d 121 (Wis. App. 1992).
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potentially inconsistent statutes: one prohibited discrimination based on marital
status, the other defined "dependent” for the state health insurance plan as "spouse,"”
Where two statutes are inconsistent, the court’s task is to reconcile them in such a
way as not to nullify either. Here there is only one statement of legislative intent:
AS 18.80.220 prohibits discrimination based on marital status. There is no
competing statute which requires interpretive gymnastics.v

The court's mplicil and explicit premise that the Alaska legislature's ban on marital status

i

is unconditional is faulty, however. In AS 39.30.090, the legislature’s mandate to the State of]
Alaska to provide h :alth benefits for its employees, there is clear evidence of the legislature's intend

that the ban on marital status not be absolute, pointedly with regard to an employer’s provision of

insurance benefits. As 39.30.090 states in relevant part:

Sec. 39.30.1)90. Procurement of group insurance, (a) The Department of
Administrat on may obtain a policy or policies of group insurance covering state
employees, persons entitled to coverage under AS 14.25.168 [the Teachers’
Retirement System], AS 22.25.090 [the Judicial Retirement System], AS 39.35.535
[the Public Employees’ Retirement System] ..., or employees of other participating
govemmentjal units, subject to the following conditions:

(2) Each eligible employee of the state, the spouse and the unmarried children chiefly

dependent ipon the eligible employee for support and each eligible employee of

another par icipating governmental unit shall be covered by the group policy, unless

exempt uncer regulations adopted by the commissioner of administration.

Clearly, A: 39.30.090 is clear evidence of legislative intent that the ban on marital status
discrimination in sraployment not be absolute. In the statute, the legislature did not state thac
dependent benefit; would be available to “anyone who is financially dependent on the employee’

or "anyone who is in a marriage-like relationship” or "anyone who signs an affidavit of spouse

equivalency.” Instead, the legislature mandated that dependent health care benefits shall be available

v Memorandum Decision and Order at 16.

-3-



to the state employees' "spouse,” the person who is in a state-created and state-enforceable marital

relationship with the employee.

In addition to AS 39.30.090, the other statutes enumerated in AS 39.30.090 restrict dependent

health care coverage to spouses as well. AS 14.25.168, the medical benefits provision of the

Teachers’ Redremen System, states: e

suites;

Sec. 14.25.16). Medical benefits, (a) Except as provided in (c) of this section, the
following persons are entitled to major medical insurance coverage if a benefit
recipient elecis coverage under this section:

(1) A person receiving a monthly benefit from the system;

(2) The spouse of a person receiving a monthly benefit from the system;

(3) A natural or adopted child of a person receiving a monthly benefit, if the child
is a dependent child as defined [by the Teachers’ Retirement System].

Similarly, AS 22.25.090, the medical benefits provision of the Judicial Retirement System,

Sec. 22.25.090. Medical benefits, (a) Except as provided in (d) of this section, the
following persons are entitled to major medical insurance coverage:

(I) A person receiving a monthly benefit under this chapter;
(2) The spouse of a person receiving a monthly benefit under this chapter;

(3) A natural or adopted child of a person receiving a monthly benefit under this
chapter, if th™ child is a dependent child under [this section].

Alaska Statute 39.35.535, the medical benefits provision of the Public Employees’ Retirement

System, states: ;

1
Sec. 3935J3S. Medical benefits, (a) Except as provided in (d) of this section, the
following persons are entitled to coverage if a benefit recipient elects major medical
insurance coverage under this section:



(D) A person receiving a monthly benefit from the system;

(2) The spouse of a person receiving a monthly benefit from the system;

(3) A natural or adopted child of a person receiving a monthly benefit from the

system, if the child is a dependent child as defined in [the Public Employees’

Retirement System].

As this court stated in its Memorandum Decision and Order, "Where two statutes are
inconsistent, the court’s task is to reconcile them in such a way as not to nullify either."v Here,
there are not only two statutes, but at least four that are inconsistent with AS 18.80.220's ban on
marital status discrimination. The University respectfully submits that these statutes evidence clear
legislative intent that AS 18.80.220's ban on marital status discrimination not be absolute, and that
it be subject to deviation, explicitly with regard to the provision of dependent health care coverage
by a public employer. Accordingly, this court should reconsider the line of reasoning used by it in
its January 11, 1995 Memorandum Decision and Order and uphold the University's denial of
dependent health care coverage to appellants’ domestic partners.

RESPECTFULLY SUBMITTED at Fairbanks, Alaska this 23rd day of January, 1995.

OWENS & TURNER, P.C.

Attorneys for Appellee
University of Alaska

v Memorandum Decision and Order at 16.
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Defining ‘domestic partners'

.1liilf/o M ary Greene, who ruled Inst svecli lliul
Ilie university cnnnol discriminate oil the hnsls of
marital sintus when providing health benefits, has
made alegally correct hut politically iiulenahle deci-
sion.

Two university employees— Mark Tumeo and
Kate Wnllum - sued the Institution because It would
not extend Itenllh benefits to their snme-se>t,domes-
Ilc pnrtncrs. They said the university wns discrimi-
nating against them, and Greene agreed.

The Judge's decision seems unassallcdde from a
leRnl standpoint. The university pays part of the
health Insurance bill for employee spouses. That
menus a married employee Is "paid” more than an
unmarried employee. That's discrimination on the
basis of martial status, and that's Illegal under slate
law.

The university used some convoluted reasoning
to obscure the essential Issue. It argued that married
people have a legal obligation lo support their
spouses, so lhe university can help them with health
benefits. Ilut Greene noted that under the universi-
ty's logic "a single person might he paid $50 for a Job
for which a married person might he paid f 100. Such
a insult would plainly be unlawful .. "

So what happens next?

.bulge lirconn suggested n few options for the
university. It could stop subsidizing health benefits
for spouses of university employees. Or It could ex-
tend benetlls lo anyone who signs an "affadavlt of
spuusnl equlvnlcncy,” as Tu.neo nod Wattum hove
done with lhclr partners.

Neither option Is politically realistic.

ftnrring employer subsidies of health benefits
for married couples wotdtl create a huge uproar.

But formally accepting an "affadavlit of spousal
equivalency"” would creRle agreater outcry becouse
It essentially would recognize gny and lesbian mar-
riages. Currently, lliul Idea Is In legal limbo, Greene
noted. It likely will stay there, given the threat to
strong, healthy families that many people believe
such marringes represent.

There Is unolher, brooder option not expressed
by Greene. We could make ndecision (bat, as asocie-
ty, we wantour laws toencourage heterosexual mar-
riages by allowing employers lo pay such couples
belter. However, such an effort could require statu-
tory and constitutional amendments at the state uud
federal level. And It Is fraught with risk— do we real-
ly waul government to enter lhe business of deciding
(with apologies to Dr. Seuss) "who's better than
who?"

Greene's uo.clslon could have Immense rami-
fications because her reasoning may be applied to
any government or private employer.

And any action spurred by the decision will be
exlremely controversial. This Issue has been sim -
mering for some time. Judge Greene, Indefining the
dispute precisely, Just brought it lo o boll.



Facts About Domestic Partnership Benefits

Contacts for further information:

Fairbanks: Mark Tumeo, 474-6090

Juneau: Sara Boesser, 586-5230
Anchorage: Allison Mendel, 279-5001

Domestic Partnerships are NOT the Same as Marriage

The establishment of a domestic partnership is NOT a substitute for marriage nor does it provide the same
rights and privileges bestowed upon a married couple. A domestic partnership is a contractual relationship
between two individuals who share long-term financial commitments with each other, and agree to share
liabilities and assets. While such a contractual arrangement may provide such benefits as insurance
coverage through one of the individual’s employers, there are numerous rights which accrue to married
couples which do not accrue to domestic partners and which cannot be gained through contractual
arrangements outside marriage. Examples of some of these benefits arc provided below.

Examples of Rights and Privileges Gained Through Marriage
(NOT available through Domestic Partnerships)
e Joint parenting, joint adoption, joint foster care or custody. = Visitation status as next of kin for hospital visits.
«  Dissolution and divorce protections, including child support. « Joint insurance policies for home, auto and health.
 Immigration and residency for foreign partrers. e Inheritance in the absence of will.
e  Crime victims recovery berefits. « Rights to social security and medicare benefits.
e \Veterans discounts on medical care, education and home loans. < Joint filing of tax retums.

O Wrongful death benefits for surviving partner and children. O Joint filing of customs claim when traelling.

Bereavement or sick leave to care for partner or child.
O Joint leases with automatic renewal rights inevent of death or departure of one partrer.
0  Inheritance of jointly-owned real and personal property through survivorship, avoiding taxes and probate.
(0]

Spousal exemptions to property tax increases upon death of co-owner.

Domestic Partnership Benefits DO NOT Cause EconQmi~Hardship

Currently, over 50 cities or municipalities, 60 universities and 100 private companies offer domestic
partnership benefits. A complete listing of these organizations is provided in the attached information. As
a result of their experiences, extensive data have been collected on the economic impact of extending health
benefits to unmarried domestic partners. Without exception, there has been little to no economic impact
when benefits were extended. Average enrollment increases ranged between 0.3% to 2%. There have
been no associated increases in insurance premiums.

Using the data collected from the extensive experience of other universities, municipalities and private
companies, if the University of Alaska extended domestic partnership benefits to its approximately 6000
employees, it could realistically expect an increased enrollment of approximately 60 people (1%). At the
average additional cost to the University of approximately $150 per month, this represents a total increase
of only $108,000 per year. This is less than a 0.6% increase over the approximately $ 16.7 million the
University expended in FY 1994 on benefits.



Facts About Domestic Partnership Benefits

Contacts for further information:

Fairbanks: Mark Tumeo, 474*6090

Juneau: Sara Boesser, 586*5230
Anchorage: Allison Mendel, 279-5001

The Fairbanks Superior Court Decision DOES NOT threaten Private Companies

The recent Superior Court decision in Tumeo and Wattum v. The University of Alaska, is an
Administrative Law decision that applies only to the case brought by Tumeo and Wattum. While it does
set precedent for all public employers in the State, it does not open up a channel for litigation against
private companies. All private employers are subject to the Employee Retirement Income Security Act of
1974 (ERISA). This law explicitly pre-empts any State law or State Court ruling regarding employee
benefits. Only the State (therefore only public employees) are affected by this ruling.

Furthermore, in her decision, Judge Mary Greene did NOT order the University, or any other employer,
to provide domestic partnership benefits. What she said was that providing benefits to a third party based
only on the possession of a marriage license is unlawful. Many employers recognize that benefits are part
of the compensation of their employees. This is a fact also recognized by the Supreme Court of the United
States (see Newport News Shipbuilding and Drv Dock Coro, v. EEQC. 462 U.S. 669, 682,
77L.Ed.2d.89, 101 [1983]). Many private and public employers across the country ensure that equal
work gets equal pay, without regard to marital status through a "cafeteria style" benefits program in which
all employees receive the same value benefit package. Each employee is free to select the type of benefits
they want within that value. If an employee wants additional benefits, then they are charged. This avoids
having to pry into an employee's private life when determining compensation.

ProvidinB Domestic Partnership Benefits Would NOT be anmmAdministrative Burden

Extending domestic partnership benefits does not add additional administrative responsibilities. In the
numerous public institutions that offer such benefits, a standard form is used. This form requires the
applicant to certify or provide evidence of financial interdependency and provides legal protections to the
institution against fraudulent claims. Examples of such forms used at the University of lowa, Princeton
University and Lotus Corporation are provided in the attached information. The application for benefits is
then processed exactly like all other applications for the addition of a third party to a benefits package.

It is important to note that the same procedure is followed whenever an employee changes her or his status
through marriage, death of a spouse or dependant or the birth of a child. Additionally, it is only a one-time
event. After the change is made and the domestic partner is added, no other administrative burden accrues
to the institution.



Facts on domestic Partnerships

House Bill 226, is a response to the concept that domestic partnerships would be recognized under the
Superior Court ruling. The sponsor of the bill, Representative Kelly stated that "The motivation [for
the billj is really economic,” He stated a concern that employer benefit costs would "skyrocket"
because anyone could claim a domestic partnership relationship and ask for benefits. However, there is a
large body of evidence that the recognition of domestic partnerships, when done in an
organized and concise manner, does NOT result in increased benefit costs.

Benefit packages, which arc are traditionally used to attract and retain good employees, continue to do just
that when domestic partnership benefits are included, without increases in premium costs, and with only
minimal increases in enrollment Lnthe cases where domestic partnership benefits have been approved for
only same*sex partners, the average increase in enrollment is less than 0.3%. In those instances where
domestic partner benefits were offered to same-sex and different sex couples, the average increase is
approximately 2%. The data, collected by Harvard University, is shown in Table 1 below.

Table 1. Experience of Employers Offering Domestic Partnership Benefits
(All data provided by Harvard University)

Year Same-Sex Total Enrollment Premium

Implemented Only Emolovees Increase Increase
UNIVERSITIES & HOSPITALS
Chicago 1993 yes 6,060 0.1% no a
Children's Hosp. (Boston) 1992 yes 4,300 0.4% mixed *
Harvard 1993 yes 10,400 not avail. no
lowa 1993 yes 8,000 0.2% no a
Montefiore (New York) 1991 yes 8,500 0.3% no
Stanford 1993 yes 9,760 0.2% yes
MUNICIPALITIES
Berkeley, CA 1985 no 1,475 7.9% no
Cambridge, MA 1993 no 900 1.9% no
San Francisco, CA 1991 no 32,500 0.5% no
Santa Cruz, CA 1986 no 700 2.8% no a
Seattle, WA 1990 no 10,000 2.8% no
Ben & Jerry's 1989 no 350 4.0% no
International Data Group 1993 no 1,500 2.3% no a
Levi Strauss 1992 no 23,000 0.6% yes
Lotus 1991 yes 3,100 0.4% yes
The Village Voice 1982 no 230 7.8% no

a Self-insured.
b Offers four plans, only one increased premiums.

Domestic partnership benefits are a reality in over 50 cities and municipalities around the country. Three
states, Massachusetts, Vermont and New York, offer state workers domestic partnership benefits. Over
100 companies, from Levi Strauss employing over 30,000 to small businesses, offer benefits to domestic
partners the same as to married couples. Over 60 Universities offer some sort of domestic partnership
benefits, including Harvard, The University of lowa, The University of South Dakota, the University of
Colorado, The State Universities of New York, and Duke University. A complete listing of
municipalities, Universities and companies providing domestic partnership benefits is attached
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Position Paper ~ Supporting Judiciary's CS-226 ~ January 28,1996

For University Health Benefits for Married & Domestic Partner Couples

Organization:  Committee for Equality - Statewide organization.
PO Box 34202, Juneau, AK 99803

Board Contacts: Anchorage: Jackie Buckley, 279-5001 (w); 279-5437 (fax); 562-0046 (h).
Fairbanks: Louise Bames, 479-0618 (w/h).
mluneau:  Sara Boesser, 586-5230 (w); 789-7450 (home fax); 789-9604 (h).

Position: CFE Supports House CS-226 as written, with domestic partners language intact.
No action needs to be taken with this bill as presented from Judiciary, with vqual protection of
married and domestic partner couples intact, since the courts are deciding the constitutionality of this matter.
Ifany changes are proposed by the Finance Committee, it should go to a subcommittee to study the
legal and financial implications.

As written, the bill will save the state money. If domestic partrerswere deleted, the bill would illeglly discriminate
on the basis of marital status, thus would cost the state money todefend additional court cases thatwould surely rise.

Committee for Equality ispleased to support CS-226 as written. By incorporating financial ly interdependent domestic partrers into
the University"s health benefits plan, thisbill no longer illegally discriminates on the basis of marital status. Including domestic
partrers isone of the recommendations made by Superior Court Judge Greene, and itiswise of thisbody to fol low non-discrimination
law inthiscase. Actually, it would be best for this body to take no action on this bill at this time, since itis ingood shape - and
action Is unnecessary since the courts have implemented domestic partner coverage at the University while the issue isunder appeal .
No action isneeded by the Legislature - so it isunfortunate that Representative Kelly has brought itforward now, when you have
much more pressing business to deal wi'th for the state. This biOcan rest unchanged as it is, but any amendments should cause it
to go to a subcommittee to determine the legal and financial implications of changes that cross the court proceedings m process.

Representative Kel ly appears determined to revert this bill back to itsdiscriminatory origin —where itwould restrict health benefits to
only those couples he approves of. He has posed many "'reasons™ for his stand, but when facts are reviewed, none of his claims stand
up- Several are addressed below foryour review. To the extent that Rep. Kelly opposes equal rights forall equal ly financially
interdependent partnerships on religious beliefs be may hold, the committee should remember thatwhite the US Constitutiondoes
protect people from discrimination on the basis of religion, that protection includes not just freedom of religion, but also freedomfrom
religion. Thus Rep. Kelly*s religious or religion-inspired beliefs are his to practice for himself, but not to impose cm others. Especially
when he starts trying to amend state non-discrimination law to say Alaskawon Tdiscriminate except fora group he disagrees with.
How would he and others feel ifitwere theirgroup being exempted, say, as in legislating that the University wouldn™t discriminate
against employees except on the besis or religion, or age, or national origin?

Back to other factsof CS-226. Itis important for you toknow that this bill will not cost the state money. In fact, it may well save
money, because by allowing more employees topay for the health care coverage of their firancial ly interdependent partrers, more
Alaskans will be covered by private health care coverage, and there will be fewer citizens left to seek Medicaid at state expense.

This bill does not, asa very few opponents suggest, portend either large numbers of people joining the health core plan or
significantly increased premium costs to the University. You have access to studies done by many businesses a id universities. All
find ftom 1-3ft increase inenrollment —with uo negligible praniura increase. AETNA serves over 25 wuniversities and businesses,
and treirstudy finds only 2ft enrol Iment increase the firstyear, and less than 11t each year following; AETNA sees no increase in
premiums as a result or domestic partners inclusion.

So - getmore people offMedicaid and paying for their health care coverage - atno premium incresse.

Also, as should be obvious, itwill save the state even more money to not pass a bad bill, such as HB-226 originally was without the
domestic partrers language - because, had that HB-226 passed, the statewould then have been subject to more marital discrimination
lasuits. CS-226 does not discriminateon the basis of marital status, so itspassage won™t cost the statemore wasted time and money
on discrimination cases. And again, with the courts already implementing this coverage, CS-226 is unnecessary at this time.

Representative Kel ly has inthe pastattempted to suggest that the domestic partners language discriminates on the besis ofeconomic

(continued)
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Committee for Equality Position Papoi, 1-28-96. cuntinued

status. Sara Boesser™s testimony to House HESS is attached, debunking that claim. In fact, since CS-226 addresses employees (not
indigent people, not unemployed people), any employee regardless of income level could qualify for at least five of the criteria- all
that isneeded for domestic partner status - atno cost So for employees, there is no economic barrier to receiving health benefits
for a domestic partrer.

At theend of the HESS meeting, Representative Kelly attempted to suggest further that the domestic partners language might
somehow discriminate on the basis of race, or on the number of children a person might have. [Itisunfathomable what he had in
mind with his comments. Because, once again, CS-226 dealswith all employees. Itdoesn™t say employees of only certain races
receive health benefits for their domestic or married partrers. Hdoesn™t say that employees with or without certain numbers of
children receive health benefits for their domestic or married partrers. Quito the contrary: itclearly says the University must offer
health benefits to all employees” married or domestic partrers. All. Equally. That"s what isgood about thisCS-226 law: it'sabout
faimess, not about special benefits only for married people.

One firal point. The Legislature iscurrently considering extending the ethics bill coverage to include the domestic partners of
lobbyists. The state finally recognizes that domestic partners are equivalent to married persons in regards to the ethics of
lobbying. So, to be ethical in health benefit at the University, domestic partners should be considered equivalent as well.

In conclusion: CS-226 as it passed in Judkiary isa good bill, but unnecessary due to court actions at this time. Do thepublic
and the legislature a favor and take no actionon it at this time. The legislature does not need unnecessary contentious bills before
it when matters of genuine concern need its time and attention, matters like the budget, welfare reform, etc. Most important -

if for any reason this bill isamended, it should go to subcommittee for thorough review of the legal implications of
discriminatory language, and the financial implications of additional lawsuits against the state that would surely arise.

(testimony attached regarding no financial discrimination in this bill)
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Sara Bocsser
Committee for Equality Board Member
9365 View Drive, Juneau, a K. 99801; 586-5230

Testimony on HB-226 [University benefits]
given in House HE&SS, 4-18-95

I totally support Amendment #l|for inclusion of domestic partners], plus clarification for health
benefits as stipulated by the Human Rights Commission, and hope you will too. If you don’t, the
bill should die here, today.

In my few minutes, | want to correct a misconstruction of the amendment that Representative Kelly has
made. He implied - very wrongly let me assure you - that this amendment would discriminate against
possible domestic partners on the basis of their economic status. He could not be more wrong.

Since you’ve had time to read the amendment, by now you should know what the truth is too. Far from
discriminating on a financial basis, a domestic partnership can be formalized at no cost (while
a marriage license costs $25).

You see, Amendment #1 lists 10 potential criteria. And to be a qualified domestic partner, a
couple has to meet “at least five” of those criteria. Well, for employees -- and this amendment
addresses employees - six of the criteria are absolutely free. They are:

1) Having entered into a legally binding domestic partnership agreement;

2) Being designated by the employee as a primary beneficiary of life insurance;

3) Being designated by the employee as primary beneficiary of the

retirement benefits in case of the employee’s death;

4) Being designated as the primary beneficiary under the employee’s will;

5) Being named under a durable health care or property power of attorney.

6) Having a co-parenting agreement with an employee.

There you have it —six criteria —all free. Therefore, protests that this amendment might economically
discriminate against anyone must be firmly disregarded.

I’d like to add that the remaining four criteria are also potentially of little or no cost to an employed
person. For example, everyone li\ es somewhere -- so adding a partner’s name to a lease or deed is not a
large expense. Joint bank accounts can be entered into for as little as $5. Most employees have a car --
adding a partner’s name to that deed is not a big expense. And for employees with credit, adding
another person to an account or to a liability is not an expense.

That covers it - all ten criteria - and any employee could meet at least five with little to
no money. Even so, despite the no cost feature, not ‘just anybody” will sign up - the studies you’ve
heard show just 1-3% sign up. Why? Because taking financial responsibility for someone is not
something anyone takes lightly. It’s a very serious venture, and “not just anyone” will do so.

In conclusion, this amendment should be welcomed by you all. It will guarantee more people paying for
health care and fewer people on medicaid; it doesn’t challenge the institution of marriage at all because all
it grants is health benefits; extensive research shows it has had no economic impact in other states; and
by passing this you won’t gut State Human Rights law.

Please pass Amendment #1, for domestic partners. Without it, 226 must die. Thank you.

o4
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THE UNIVERSITY OF IOWA

March 23, 1995

Mr. Oanlel ColHson
P. 0. Box 21466
Juneiu, AK 99802

Dear Mr. Coll 1son;

The University of lowa offers a variety of benefits to Its
employees who york 50X time or greater. These benefits Include
health, dental- vision and hearing aid Insyrances. In addition
to the employee, an Individual 1s”permitted to Insure their
s[ﬁ)ouse and depepdent children. A spouse 15 defined at an
Individual to wnom they are IegaIIIy married, In a common law
relationship, or In a domestic “partner reletlonship.. The State
of lowa has reco%mzed_ the common law relationship  since 1953.
An Individual and their heterosexual partner needs oan to sign
a cowscn law statement (see attached) declaring that t e3{ are
living _and holding themselves out as a married” couple. n-
1992," The University of lowa ImPIe_mented a domestic partner
program which recognized the refationship of the same sex
couples. ~ These individuals eust sign *n affidavit (see

at ached2j stating that they are Involved In a relationship and
acknowledging that certain”conditions do exist concerning that

relationship.

The Unive_rs_it>( of lowa employs approximately 26,000 people with
14,000 eligible for benefits.  Of this number, only .9* are In
a common law relat|onsh|P_, while only .2% of the population Is
covered under the domestic partner relationship.

The University has found that there has been no effect on the
claims as a result of these common law and domestic partner
relationships. ~The last twelve months of domestic partner
relationships have resulted In clajms averagm only $224 per
erson versus g reqular spouse claim averag 0T ap rox‘mat ly
2,70?_. Therehas “heen n Rre,ml_um [ncreesés as a result o
enrolling_these groups of Individuals In the total medical
plans at” The University of lowa.

SR e > f°”°“aWAdm§g grogpesrioor il oo R19535 2460
s i 03357403
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Mr. Collison
March 23, 1995
Page Two

1 have alio enclosed a research study which was dona when The
University of lowa investigated the Inclusion of domastlc
partners Into I1ts Insurance programs.

If you have any questions concerning any of the information
presented, Please feer free to contact me directly.

Assistant Director _
Personnel and Staff Benefits

RQS/Ksk

Enclosures
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April 4, 1995
Via Facsimile € U.S. Mail

Mr. Michael D. Johnston, Chairman
Alaskans Opposed To Pro-Homosexual Policies

P.O. Box 210056
Anchorage, AK 99521-0056

Dear Mr. Johnston:

We appreciate your inquiry. Upon review of the materials you provided, | am prepared to
answer the three questions you posed.

First, the order of the Tumeo court is of course binding only on the parties to the case. The
reasoning of the case however will undoubtedly be used in other cases, both in Alaska and
other states, as persuasive, though incorrect authority on what constitutes marital status
discrimination. Thus, Tumeo has far-reaching implications.

In response to your second and third questions, the Minnesota case to which you referred, Lilly
V. City of Minneapolis, 527 N,W.2d 107 (Minn. Ct. App. 1995), Is largely inapplicable. The
Lilly court enjoined the city's provision of benefits to employees’ same sex '‘domestic
partners™ because the court concluded that the city had no authority to provide benefits to
domestic partners under state law. The case did not turn, as did-Tumeo, on what constitutes
marital status discrimination.

If H.B. 226 is made law it will nullify Tumeo’i result. This would be a political victory.
However, this victory is limited in its scope because it reaches only thu employment area. The
proposed amendment does not affect the marital status provisions of other state statutes such as
the prohibition on marital status discriminadon In housing. Furthermore, H.B. 226 does not
target the real danger - Tumeo's reasoning and definition of marital status discrimination.

The true problem with the Tumeo opinion is not so much its result as it it its shoddy definition
of marital status discrimination. See Tumeo v. University of Alaska, No. 4F-94-43, slip op. at
12-13 (Alaska, Super. Ct., 4th Judicial Dist. Jan. 11, 1995). First, the reason the Tumeo
court was free to conclude that the University of Alaska had discriminated on the basis of

'Everreadtto Defend Cot*rm mom. Liberties®
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marital status was because the legislature failed to tie the court's hands by defining what

‘constitutes marital status discrimination. If the legislature defined maritai status discrimination
“1 relevant statutes in a way that did not proliibit the type of action taken by the University
/wneo, Tumco's result as well as its reasoning would be nullified.

Whether It is politically prudent at this time to attempt a legislative definition of maritai status
discrimination as pointed out above or wait for a more opportune dme k a matter left to your
discretion. It may be prudent to await the outcome of H.B, 226 in order to make that

decision.

I trust 1 have been of assistance in answering your questions. Should you have further
guestions or need assistance please feel free to contact me.

Sincerely,

Barry C. Hodge
Staff Attorney



Monday, March 27, 1395

The Honorable Cynthia Toohey and Con 3unde
Co-Chairs, HE&55 Committee

House of Representatives

Capitol 3uilding

Juneau, Alaska 99801

Dear Representatives Toohey and Bunde:

I am vice-president of SEAGLA, the Southeast Alaska Gay and

Lesbian Alliance. Our organisation includes memcers from Ketchikan,
Petersburg, Sitka, Juneau, Haines and other Southeast Alaskan
communities. As a representative of SEAGLA, I oppose passage of H.B.
226 which will deny domestic partner benefits to UAS employees.

The sole argument advanced by supporters of H.B. 228 is that to
extend domestic partner benefits will necessarily result in an undue
financial burden on the University"s health care plan. The evidence
overwhelmingly suggest otherwise. In particular, I submit for your
review a letter *.nd attachments from a University of lowa benefits
administrator, a packet of seven articles on this subject, and a
comprehensive listing of corporations, universities and government
entities which have extended domestic partner benefits to their
employees.

Those who would deny domestic partner benefits predicate a
financial burden on three myths;

* Myth #1: |1f UAS opens 1its health care plan to the domestic
partners of 1its employees, the plan will be 1inundated with new
enrollees.

The experience of the University of lowa counters this myth. The
U of I extended benefits to an employee®s common law marriage
partner in 1333; in 1992, the same benefits were extended to an

employee®s same sex domestic partner. Currently, the University
employs approximately 28,000 people with 14,000 eligible for
benefits. 0f this number, only .9% are in a common law marriage,

while only .2% of the population 1is covered under the domestic
partner relationship.

The University of lowa"s experience 1is consistent with that of

other employers. In 1993, The Segal Company Executive Letzsr
reported that 1in those companies which extend benefits to
domestic partners - both straight and gay - participation rates

are less than 5% of the workforce and frequently less than 2%.

* Myth rf2: Extending health care benefits to the domestic partners
of UAS employees will be burdensome financially to the plan.

A study appearing in the June 1394 CCH Employee Benefits
Management Directions finds that plans offering domestic partner
health coverage co same-sex couples experience about a 1% total
increase in health care costs; plans offering health coverage to



all domestic partners experience approximately a 3% increase in
health care costs.

* Myth #3: The medical bills of a gay male domestic partner --
example: AIDS-related claims -- are more costly than claims of an

employee®s spouse or dependent.

The authors of an article in Employee Benefits Practices report
"there 1is no evidence to indicate that the average health cars
costs of a domestic partner (same sex and/or opposite sex) “will
be significantly higher than that of a spouse.”

For example, the average AIDS-related claim currently figures at

$119,000. A premature birth however can cost as much as $1
million. Two weeks 1in intensive care following a heart attack
can cost in excess of $50,000. This figure doesn"t include

surgery, related expenses and follow-up.

In fact, the experience of the University of lowa might suggest
that a health plan benefits from enrolling domestic partners
rather than spouses of employees. In 1994, the University of
lowa discovered that claims for persons 1in domestic partner
relationships averaged only $224 per person; a regular spousal
claim averaged approximately $2,700!

The facts overwhelmingly suggest that should UAS extend domestic
partner benefits to its employees there would in fact be no
significant added financial costs to the university health plan.

If the committee yet harbors concerns about the costs of such a
benefit, | would suggest that it refer the matter to a subccmmitte for

a thorough examination of all financial considerations. Furthermore,
I would suggest that the Robinson amendment - which strictly defines
a domestic partner relationship -- will prevent abuse of such benefits

and minimize any costs to the University health plan.

Daniel Ilison
PO 3 21466
Juneau, 99802

(home) -5001



Position Paper
of
Equality Under Alaskan Law (EQUAL)
Regarding
Domestic Partnership

Equality Under Alaskan Law (EQIUALg ot' Fairbanks would like you to considera
groposed amendment to House Bill 226 (attached). As it iscurrently written. House Bill
26 creates special rights tor a closed group ot' people. By writing into law the right of the
state and private businesses to discriminate against individuals based on their marital status,
a dangerous precedent is being set- a Precedent that may allow the majority to create special
rights for one group at the expense of others.

It seems that the main goal of House Bill 226 is to promote committed, long-lasting
relationships between two people. The proposed amendment not only helps to sugport
those individuals who chose to enter into a committed relationship, it also shows that the
Alaska State Legislature supports equality and civil rights for all of Alaska's citizens,
regardless of marital status.

This amendment will help to eliminate possible abuses of domestic partnership benefits.
By defining domestic partnership by a specific set of criteria, frivilous application of
domestic partnership benefits programs will be eliminated.

Enclosed in this packet is draft Iangua?e for the proposed amendment to House Bill 226. If
this amendment 1s passed, not only wifi all parties involved be protected from abuse of
domestic partnership Programs, but non-discrimination based on marital status will be
assured. This not only furthers the intent of the Human Rights laws of Alaska, it protects
the State and its businesses from an explosion in frivilous benefits costs and it helps to
support stable, long-term relationships.

Also enclosed in this packet is some general information on domestic partnership programs
that have been implemented in other states and the costs involved.

We hope that you will support the proposed amendment to HP 226. 1f you have any
questions please feel free to call me at (907) 474-6036 or fax (907) 474-5157.

Sincerely.

EHura E. Burleson
Vice-Chairof EQUAL (Faribanks Chapter)



HUMAN RIGHTS COMMISSION
CITY AND BOROUGH OF JUNEAU

POSITION PAPER
HOUSE BILL 226

Thv. City and Borough of Juneau Human Rights Commission opposes House Bill
226, legislation that permits employers to deny benefits to an employee’s domestic
partner other than a spouse and permits labor unions to negotiate such a denial of
benefits. This bill amounts to discrimination on the basis of marital status.

The CBJ Human Rights Commission is charged with addressing unwarranted
discrimination. We oppose the discrimination on the basis of marital status inherent in
HB 226.

If HB 226 is intended to encourage people to make lifelong commitments, its goal
is laudable but its aim is off target. Society benefits from the formation of unions
between committed adults. Commitment, not marriage, is the hallmark ofthese unions,
which can also entail shared finances, mutual dependence, and responsibility for
children. The characteristics of a committed adult union do not depend on a marriage
license.

Alaska is a state of individualists. When these independent people create a
household, it often does not match a 1950s picture of the family. Many couples, in
spite of their commitment to and dependence upon one another, are not married. In
some cases, they are not free to marry. For example, one member of a couple may
remain bound by law to a former spouse who will not cooperate, or cannot be located,
to dissolve the marriage. If the remaining partner is unable to afford a lawyer to
prosecute a default divorce, he or she remains married indefinitely. Likewise, same-sex
couples are unable to marry regardless of the level of their mutual commitment and
financial dependence.

If the State of Alaska is looking for ways to encourage committed unions
between adults, it should not place undue emphasis on the legal fact of marriage.
Doing so poses a barrier to the many unmarried partners who wish to take personal
responsibility for their domestic partners.

The very first paragraph of Alaska’s Constitution guarantees all of us "equal
rights, opportunities, and protection under the law." The CBJ Human Rights
Commission opposes HB 226 because it discriminates against committed partners who
are not married, to the detriment of Alaska and in violation of the Constitution.



Current Domestic Partnership Policies

In the past, nearly all companies
extending benefits have been self-
insured — this is now changing.
After March 1994., national
insurers like Aetna, CIGNA and
Prudential include, at least in parts
of the country, domestic partners

in fully insured health plans.

Forward

The movement toward domestic partnership ocnctiis in the workplace is rooted in the egalitar-
ian pnnctpal that equal work warrants equal pay, including employment benefits. For many
employees, those benefits can amount to 25 percent of their total compensation. So when
employers extend henelits to the spouses of heterosexual employees, the same benetils should go
to the partners of homosexual employees. Alter all. gay and lesbian couples are functionally
equivalent to mamed couples.

While domestic partnership benefits arc a worthy goal, they don't assure full equality in the
workplace because these benetils are subject to income tax, unlike benefits for mamed couples.
Also, they don't begin to address the many other asoccts of inequality — such as child custody,
hospital visitation, inheritance — that would be addressed by legal same-sex mamagc. In fact,
same-sex mamagc legislation could in one stroke assign to gay and lesbian couples all the equal
rights and responsibilities guaranteed under the Constitution. This is why we have always
advocated same-sex marriage.

All listings herein have been gleaned from news reports, information received directly from
companies or their employees, and lists developed by the National Gay A. Leshian Task Force the
Wall Street Project and others. Many, but not all. have been verified. .All are subject to change.

Private Employers that Offer Benefits

M ost of the plans noted below define domestic partners to include gay and leshian couples as
well as unmarried heterosexual partners. Benefits vary widely. Those entities marked with an
astensks (*) otTcr bereavement and/or family illness leave only. Unless otherwise noted, other
listed employers otTcr benelits that include some form of health insurance coverage for domestic
partners of employees.

Adamauon. Inc.. Oakland. Calif.

Adobe Systems, Mountain View, Calif.

Advanced Microdevico. Sunnyvale. Calif. & Austin. Texas
.American Civil Liberties Uruon. Philadelphia. San Francisco, Mew York
American Cvanamid*

American Friends Service Committee, Philadelphia, Pa.
Amencan Psychological Association. Washington. D.C.
American Rea Cross. Minneapolis. Minn, branch

Apple Computer. Cupertino. Calif

ASK Software Corp.

Adamic Pictures, Mew York. M.Y.

Australia (ail full-time workers regardless of orientation or employer's business)
Autodesk. Inc.. Calif

Bank .America. San Francisco. Calif.*

Banyan Systems Inc.. Westboro. Mass.

Ben & Jerry's Homemade. Waterbury, Vi.

Beth Isreal Medical Center. Mew York. M.Y.

Slue Cross and Blue Shield of Massachusetts

Blue Cross and Blue Shield of New Hampshire

Borland International Inc.. Scons Valiev, Calif

Boston Globe. Boston. Mass.

Bureau ofNatiorul .Alfaira (BNA), Washington. D.C.
Cadance

Canadian Press/Boadcast News (wire service), Canada
Capital Cities/ABC. Mew York. M.Y.

Celestial Seasonings. Colo.

Colgate-Palmolive*

Computer Graphics. Inc.

Consumers United Insurance Company, Washington. D.C.
Cooley, Godwa/d. Castro. Huddleson <t Tauim Attorneys. San Francisco. Calif
Counseling Service of Addison County, \Wt.
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Cray Research*

Davron Hudson

DEC-8elgium

Dow Chemical*

DuPom*

Eastman Kodak. Rochester, N.Y.*

Episcopal Diocese of Newark. N.J.*

Fannie Mae (Federal National Mortgage Association), Washington. D.C.
Federal National Mortgage Associauon

Field Museum ofNauiral History, Chicago. 1L

First Bank System*

First Chicago Corporation*

Frame Technology, San Jose. Calif.

Fred Hutchinson Cancer Research. Seattle, Wash.

Gardener's Supply, Burlington, V.

Genentech, San Francisco. Calif.

Greenpeace (memauonal. Washington. D.C.

Group Health Cooperauve of Puget Sound (HMO), Seattle. Wash.
Harley-Davidson (use of on-site facilities)

Home Box Office (HBO) (Time Warner. Inc), York. N.Y.
Howard Rice. Nemerovski. Canady, Robertson alk, San Francisco, Calif
Human Rights Campaign Fund, Washington. D.C.

IBM (non-health coverage benefits)

IDG

Interleaf Technology

InterMedia Partners, cable operators

Internagional Data Group. Boston. Mass.

Irell anella. (entertainment law firm) Los Angeles. Calif

let Propulsion Laboratory (JPL), Calif.

Kaiser Northern California (HMO)

Kaiser gquthern California (HMO)

Krum ﬁiorster Commercial Insurance (not for gay/lesbian: for unmarried heterosexuals in common law states)
KQED. San Francisco. if

Lambda Legal Defense ducation Fund, New York. N.Y.

Levi Strauﬁc Co.. San Francisco. Calif

Lilienlhal owler. .Attorneys. San Francisco. Calif

Los Angeles Philharmonic. Calif

Lotus Development Corp., Cambridge, Mass.

Mattel*

MCA/Universal. Universal City, Calif

Microsoft Corporation, Redmond. Wash.

Minneapolis Star-Tnbune. Minneapolis, Minn.

Minnesota Communicatiops,Group (Minnesota Public Radio), Minneapolis. Mina
Milbank. Tweed. Hadley g/lcCloy, New York. N.Y.

Millennium Global Inc, Clearwater. Fla.

Monlefiore Medical Center. Bronx. N.Y.

Morrison & Foersxer (nationwide. all offices)

National Cent(gi)r Leshian Rights. San Francisco. Caiif
National Gay eshian Task Force Policy Institute, Washington, D.C.
National Organization for Women. Washington, D.C.

National Public Radio. Washingloa D.C

New York Life nnuity*

New York Times, New York. N.Y. (Newspaper Guild members)
NEXT Computer, Redwood City, Calif (type unknown)

Northern States Power. St. PauL Mina

Northern Telecom, N.Carolina

Northwest Airiines (non-health coverage benefits)

Ontario. Canada (all private companies must provide dental, perscription and health care plans)
Oracle Systems Corp= Redwood City, Cjlif

Orrick, Herrjagton &utcliffe. Attorneys, San Francisco, Calif
Pacific Gas lectric, San Francisco, Calif*

Pacific Mutual Life*
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Pacific Tciesis GrouD*

PacifiCare. Calif. (HMO)

Para Transit. Inc.. Sacramento. Calif.

Paramount Pictures. Los .Angeles. Calif.

Planned Parenthood

Polaroid. Cambridge. Mass.*

Princiole Mutual Life

Quark. inc.

Research Triangle Park. N.C.

Riggs National Corporation*

RJR Nabisco Holdings inon-health coverage benelits)

San Francisco Chronicle. Calif. (Newspaper Guild members)
San Francisco Giants. Calif.

San Francisco Examiner. Calif. (Newspaper Guild members)
SL Paul Cos.. SL Paul. Minn.

Schiif Harden €€ Waite. Chicago. 111

Seattle Mental Health Institute. Seattle. Wash.

Seattle limes. Seattle. Wash.

Silicon Graphics, Mountain View. Calif, (non-health coverage benefits)
Smith it Hawkin. Mann County, Calif.

SpnnL Dallas. Texas (relocation aid only)

Sony Music Co."

Sony Pictures Entertainment (Columbia, Tri-Star)

Starbucks CotTee Company, Seattle, Wash.

Sun Microsystems

Supermac Corp.

Sybase, Calif.

Teachers Insurance it .Annuity*

Thinking Machines

Time Magazine Co.. New York. N.Y."

Time Warner* (corporate statf)

Trans .America*

Trans .America Occidental Life*

Unitarian Umversalist .Association

Unitarian Universalis! Service Committee

United Church Board for Homeland Ministries (United Church of Christ)
University Students Cooperauve .Association. Berkeley, Calif.
US BanCorp*

US West"

Vermont Girl Scouis CounciL Vi

Viacom International (MTV. Showtime. Nickelodeon. Paramont), New York. N.Y.
Village of Oak Park. IlI.

Village Voice Newspaper. New York. N.Y.

Walker .An Center. Minneapolis. Minn.*

Warner Brothers (Tune Warner. Inc.), Burbank. Calif.

Wells Fargo & Company*

WGBH, Boston. Mass.

Wilder Foundation. SL Paul. Minn.

Woodward and Lodtrop, Inc, Washington. D.C, (merchandise discounts only)
Wyatt Company

ZilT-Davis Publications. Newyork. N.Y.

G Q
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Stanford University's
farreacning domestic partner
policy allows unmarried
partners of students - same*
or opposite sex — to qualify
for married student housing
and to use the university's
health clinic, libraries and
athletic facilities.

In addition, the school
provides benefits to partners

of staff and faculty.

Colleges Recognizing Domestic Partners

iN umcrous colleges provide health and olher benelits tor domestic panners of faculty and stall. In
some oases, panners of students also get consideration, including eligibility for mamed student
housing and use of college facilities. Conditions and benelits vary widely. An asterisk (*) mean3
hereavement and/or family illness leave only.

Albert Einstein College of Medicine, New York, N.Y.
American University, Washington. D.C.
.Amherst College. Amherst. Mass.
Bowdoin College. Brunswick. Maine
Brown University, Providence, R.I.
California Institute of Technology (Caltech), Pasadena. Calif.
Carnegie Mellon University, Pittsburgh, Pa.'
Clark University, Worcester. Mass.
Colby College. Waicrvilk Me.
Columbia University, New York. N.Y.
Columbia University Clerical Workers. New York. N.Y.
Dartmouth College, Hanover, N.H. (same-sex partners only)
DeAnza Community Collegel, Cupertino, Calif.
Duke University, Durham. N.C.
Florida International University, Miami. Fla.
General Theological Seminary (Episcopal - Housing for same-sex committed couples who are students)
Georgia State University, .Atlanta. Ga.
Grinnell College, Grinnell lowa
Harvard Law School. Cambridge. Mass.
Harvard University, Cambridge, Mass. (must register domestic partner in Cambridge or other city)
Hiram College. Hiram. Ohio (unofficial)
Ithaca College. Ithaca, N.Y. (Human Rights Commission found housing restrictions unfair to unmameds)
Massachusetts Institute of Technology, Cambridge, Mass.
Middlebury College, Middlebury, Vit.
Mission College, Santa Clara. Calif.
Moorehead State University, Moorhead. Minn, (unofficial)
New York University, New York. N.Y. (samc-sex panners only)
New York University Law School New York. N.Y.
North Dakota University, Grand Forks. N.D.
Northeastern University, Boston. Mass.
Oberlin College, Oberiin. Ohio
Occidental College, Los Angeles. Calif.
Ohio Staia Ufitvaratty; Columbus. Ohio (offered, then retracted campus family housing quarters for same-sex couples
upon objection from some tenants and a slate lawmaker.)
Pomona College. Claremont, Calif.
Pitzer College, Claremont. Calif
Princeton University, Princeton. N.J.
Rutgers University, New Brunswick. N.J. (benetils stalled by administration, now in litigation)
Smith College. Northampton. Mass. (same-sex panners only)
Stanford University, Palo ,\Jto, Calif
SUNY Stony Brook, Stony Brook. N.Y.
Swarthmore College, Swarlhmore, Pa.
Teachers College. Columbia University, New York. N.Y.
Thomas Jefferson University & Hospital. Phila., Pa. (Retirement benefits transfers to surving partner.)
Tulls University, Boston. Mass. (Same-sex faculty, naif, students only.
If legal marriage becomes available, partners must marry to retain benefits.)
Union Theological Seminary. New York, N.Y.
University of British Columbia. Vancouver, B.C., Canada
University of California. Irvine, Calif.
University of California. Los Angeles, Calif.
University of California. Santa Cruz, Calif
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University of Chicago. Chicago. Ill. (same-sex partners only)
University of Colorado. Boulder. Colo.
University of lowa. lowa City, lowa
University of Michigan. .Ann Arbor. Mich.
University of Minnesota. Minneaoolis. Mina
University of New Brunswick. Fredenctoa N.B.. Canada
University of New Mexico, Albuquerque. N.M.
University of Oregoa Eugene. Ore. (student housing)
University of Pennsylvania. Philadelphia. Pena isame-sex partners only)
University of Pittsburgh. Pittsburgh. Pa.
(tuition remissioa facility access only for same-sex partners; no insurance)
University ofTampa. Tampa. Fla.
University ofToronto. Toronto. Ont.. Canada
University of Vermont. Buriingtoa V1
University of Washingtoa Seanle. Wash, (bereavement: other benelits ore pending)
University of Waterloo. Waterloo. OnL. Canada
University of Windsor, Windsor. OnL. Canada
University of Wisconsia Modisoa Wis.
Washington State University, Pullmaa Wash.
Wesleyan University, Middletown. Cana
Wilfred Laruer University, Waterloo, OnL, Canada
Write Slate University, Davtoa Ohio
Vale University, New Haven. Conn. (Health coverage for same-sex students, faculty, admin. & staff.)
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Governments that Offer Benifits

Chics, counties, siaies and counmes have dual roles as employers and lawmakers. The most
progressive of them have addesscd the needs of domesiic partners through both workplace
benefits and laws that promote equality.

'A family: Two or more oersons
who share resources, share

responsibilities for decisions,

share values and goals, and have Benefits for Government Employees

it ts t th . . . . .
commitments fo one another over- as with private employers, most of these governmental plans define domesiic partners to include

gay and lesbian couples as well as unmarried heterosexual partners. Panners qualify for benefits
under wideiy varying conditions. Those entities marked with an asterisks (¢) otTcr bereavement
and/or family illness leave only. Unless otherwise noted, others listed offer benefits that include

a period of time. The family is

that climate that one comes home

to; and it is that network of
sharing and commitment that
most accurately describes the
family unit, regardless of blood,

legalities, adoption or marriage.’

Home Economics Association

The U.S. Office of Personnel
Management published a new
rule on Dec. 2, 1994 which
defines family as souses, parents,
children, including adopted
children, brothers and sisters and
their spouses and ‘'any individual
related by blood or affinity whose
close association with the
employee is the equivalent of a
family relationship.'

This should allow federal workers
to use sick leave to provide
medical care for their

domestic partners.

some form of health insurance coverage.

Alameda County, Calif.*

Ann Arbor. Mich.

#inwia, G«. (court declared unconstitutional, under appeal)

I'Nuaitn. Tea— (citizens voted city charter benefits law restricted to heterosexuals only)

Australia (all full-time workers regardless of orientation or employer's business)

Baltimore, Mary, (same-sex panners only, health plan coverage starts Jan. 1995)

Bay .Area Rapid Transit (BART), San Francisco. Calif.

Berkeley, Calif

Berkeley Unified School Distnct. Calif.

Boston. Mass (unpaid health insurance coverage)

Burlington. .

Cambridge. Mass.

Canada (federal employees)

Chicago, Ill. (paid bereavement leave only)

Dane County. Wis.*

Dane Regional Planning Commission*

Delaware. N.J.*

Denmark (similar benefits as marriage for same-sex citizens who are "registered partners”)

East Lansing. Mich, (was non-union employees only, all eligible after 1991)

Laguna Beach. Calif

Le Al Airlines, Isreal (Nov. 1994 court ruled same uenetits as heterosexuals. May impact other jobs)

Los .Angeles. Calif

France (medical benefits for non-working partner ifcitizens are French, three-vear residents who have
lived together at least one year)

Greenland (similar benefits as marriage for same-sex citizens who are '‘registered partners")

Hanford, Conn.

Hennepin County, Minn.*

Ithaca. N.Y*

King County, Wash.

Laguna Beach, Calif

Los Angeles. Calif

Madison. Wis.*

Massachusetts* (management level only)

Metro Toronto Council, Canada

Mitr x polis. Minn, (court declared invalid, (o be appealed)
(was to give cash payments until insurance could be arranged: excludes unmarried heterosexuals)

Minneapolis Public Library, Mina

Minneapolis School District, Mina

Multnomah County, Ore. (medical coverage for non-union)

Municipality of Metropolitan Seattle (Metro), Seattle, Wash.

New South Wales. .Australia (all citizens: same-sex couples spousal rights lo each other's property)

New York Stale (3 unions covered so far - all state workers may eventually be covered)

New York, N.Y

Norway (similar benefits as marriage for same-sex citizens who are "registered partners™)

Oak Park. Il1.

Oakland, Calif* (dental and vision only)

Ontario. Canada

Ottawa, OnL. Canada

Olympia, WA

Portland. Ore.

Rochester. N.Y.

Sacramento. Calif,

San Diego. Calif.

San Francisco. Calif (city &county)

San Jose School District. Calif, (certain unionized employees)*
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San Francisco instituted domestic
partner registration in 1991. While
having one of the largest gay and

lesbian populations in America,
after two years, only about 1.590

same-sex couples had signed on.

A domestic partnership was
recognized by State Farm Insur-
ance in 1994 after a fire de-
stroyed a couole's home which
had been insured only by one of
the men. State Farm covered both
partners' possessions uoon
learning they had registered as
domestic partners in Laguna
Beach. But it took months of
arguments from Lambda Legal
before Allstate issued a joint
liability policy in 1995 for a gay
couple registered as domestic

partners in New York City.

San Mateo County, Calif.

Santa Cruz. Calif.

Santa Cruz County. Calif.

Santa Cruz Metropolitan Transit System. Calif.

Sar.la Cruz Operation. Calif.

Seanle. Wasn.

Sherwood Hills Village. Wis.*

Spain (lease protection for roommates, specifically includes same-sex couples)
Sweden isimilar benefits as marriage for same-sex citizens who are "registered partners )
Takoma Park. Md.

Toronto. Ont.. Canada

Travis County, Texas*

Vancouver. B.C.. Canada

United States Civil Service*

United States Deoartment of Housing (HUD)*

United States Office of Personnel Management* (sick leave only but can be used for iny health care or tuneral)
Vermont (all state workers)

Wayne Countv, Mich.

West Hollywood. Calif

West Palm Beach. Fla.*

Yukon Territory. Canada

Public sector plans under development or consideration

Bellevue. Wash.

Boulder. Colo.

Denver. Colo.

DijtmH of Columbia (killed by U.S. congress)
Harrisburg. Pa.

Illinois State

Domestic Partner Registration for Citizens

Registrations attempt lo redress long-standing inequality. While couples typically pay S30-540,
these registrations usually have only symbolic significance, [n fact, registration may be more
harmful should a court later interpret them as creating joint financial liability, thereby imposing
responsibilities of marnage. without any benefits.

We have been contacted by a few companies which were considering benefits only to employees
residing in cities which offer registration. To our knowledge, none have done this vet While this
removes the burden of devising benefit requirements or guidelines, it creates intra-city inequity.
For instance. Delta .Airlines, oilers the transfer of frequent tlyer awards to a same-sex partner
only if they reside in a city with registration. What happens to their awards should the couple
move or ifa partner lives in a different city?

These registration programs arc only for residents and otTer no benefits unless noted.

Ann Arbor. Mich.
(court declared unconstitutional, under appeal)
Austin. Texas (open 10 all Texans)
Berkeley, Calif.
Boston. Mass. ihospiul. jail visitation, school record access, city employee benefits under study)
Brookline, Mass. (hospital and jail visitation, same-sex partners only)
Corrtooro, N.C.
District of Columbia
Holland (a number ofcities register domestic partners)
Ithaca. N.Y. (family rates at city-owncd facilities)
Laguna Beach. Calif.
Madison. Wis.
Marin County, Calif.
Minneapolis. Minn, (hospital visitation)
New Orleans. La. (Deputy City Altomy claims law offers no new nghts or benefits)
New York. N.Y.
Rochester. N.Y.
San Francisco. Calif, (onginallly had hospital visitation, referenda voted it out)
Seanle. Wasn.
Spain: cutes of Barcelona. Cordoba. Granada. Ibiza. Madrid. Toledo. Valencia. Vitoria.
West Hollywood. Calif, (hosotial and jail visitation, prelection from housing eviction)
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The IRS ruled in November 1994
that a multi-employer fund may
offer health benefits to same-sex
domestic partners without ieopar-
dizing its tax-exempt status.
However, the fund must limit its
domestic partner benefit to just
3.4 percent of the amount it pays
for all emoloyee health benefits.
Taxes are still paid on the benefits

by the emplyee's partner.

'Any two people ... wishing to
make a commitment to one
another ... should be considered a
family ... and receive those
benefits accorded to families by
society. Blood kinship should not
be required of family members,

nor should marriages.'

American Humanist Association in

a statement on the family, 1978.

Unions That Have Negotiated Benefits

Because they collectively negotiate for employee benelits. unions can be 3n important ally in
winning equity for domestic panners. The unions listed here have negotiated benctits for same-
sex partners, although some may provide benefits only in selected localities. Those entities
marked with an asterisks (mm) offer bereavement and/or family illness leave only. Unless otherwise
noted, other listed employers otTcr benctits that include some form of health insurance coverage
for domestic partners of employees.

AFSCME. Local 146. Sacramento. Calif.*

.Amalgamated Workers Union. Local 88 (RWDSU)*

.American Federation of Government Employees. Local 476/HUD*

American Federation of Teachers Stalf Union (AFT), Wash.. D.C.

Boston Hotel Worker's Union, Mass.

Canadian Union of Public Employees Local 932. Ontario, Canada

Columbia University clerical workers. New York. N.Y.*

Committee of Interns and Residents Staif Union. New York. N.Y.

Council 82 (prison guards - N.Y. State benefits)

DC Nurses' Associsiion*

Hotel and Restaurant Employees Union. Local 2(12 San Francisco hotels including the Mark Hopkins)
International Brotherhood ofEleclrical Workers. Local 18, Los Angeles, Calif.
Legal Aid Society, New York. N.Y.

Legal Services Corporation. Des Moines. lowa*

ML Sinai Hospital. New York. N.Y.* (nurses)

Museum of Modem Art. New York. N.Y.*

National Treasury Employees Union*

New York/New Jersey (NYNEX), telephone company workers. New York. N.Y.
Newspaper Guild

Oil Chemical and Atomic Workers, (several locals in N.Y. and elsewhere)
Pacific Gas 8 Electric. San Francisco. Calif.*

Public Employees Federation ( N.Y. Slate. SEIU/AfT)

Retail Store Employees Union Local 410R-8FCS, San Francisco, Calif,*
Seanle Public Library, Wash.*

Uniled University Professors (professors, doctors & some nurses in leaching hospitals - N.Y. Stale)
Village Voice newspaper. New York. N.Y.

The Writers Guild of America West - Industry Health Fund (the '*Fund™)

Further Resources

Some organizations tracking benefits and civil rights protections in the workplace include the:
Lambda Legal Defense & Education Fund, 666 Broadway, New York City, 10012; (2!2) 995-8585
National Gay & Leshian Task Force, 1320 - 17th SL.NW, Washington, DC 20009; (202) 332-6483
The Wall Street Project. 80 Wall SL, *1105, New York. NY 10005-3601; (212) 289-1741

Availability and costs of these documents change often, so it's best to inquire before ordering:

"Domestic Partner Benefits: Employer Considerations"” (4th quarter 1994 of Employee Benefits Practices) 310, 12
pg. from International Foundation of Employee Benefit Plana, Box 69, Brookfield, Wl 33008-0069; (414)
786-6700

"Domestic partner benefits in (he media industry” S2. S-pg. from National Lesbian and Gay Journalists
Association. Box 423048. San Francisco, CA 94142-3048.

“Model policy for domesiic partnership health insurance™ from Hollywood Supports, 3453 Beverly Hills
BIvdL.7303, Los Angeles. CA 90048; (213) 655-7705.

"Unmarried... with Benefits" article Dec. 1991Personnel Journal; reprint information (714) 751-1883

Books

Approaching 2000: Meeting the challenges to San Francisco’s families: The final report of the mayor’s
task force on family policy (June 13. 1990), Human Rights Commission. City and County of San Francisco,
1170 Market SL. *500. San Francisco. CA 94102-4908: (415) 252-2300.

The BNA Special Report Series on Work <t Family, *38: Recognizing non-traditlonaJ families. Feb. 1991
(ISBN 1-55871-212-7). S40. 32-pg. BNA PLUS. The Bureau ofNational Aifaira. Inc.. 9435 Key West Ave.
Walkville. MD 20850; (800) 372-1033. Well-researched domestic partner benefit report.
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0 mid-March. 1995. Current Domesiic Partnership Policies updated regularly. Please contact us with additions.
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District of Colombia Commission on Domestic Partnership Benelits for D.C. Go< .eni Fmployees;
Final report uni recommendations (July 19901, D.C. Olfice of Personnel. 613 G SI. A 4414 Washington.
DCIOOOL.

Domesiic Partnership Benelits (Spring 1992), S4. Partners Task Force. Box 9685. Seanle, WA98109: (206)
935-1206. Articles on history, legislative baFIe?s benelﬁTSfObea”S anatp ofad&]mestlc part ershlﬁﬁﬁwt
tips on gaining benefits at your workplace aCere | UUFESSQ rlf'g menZ mﬂ add
57.30.

Domestic Partnerships: Legal strategies for the 90s (1989), S30 (Washington residents add S2.43), supplies
limned. Norihwea Women's Law Center. 119 South Main SL, 4330. Seanle, WA 98104,206-682-9552. For
lawyers: 200-page collection based in pan on Washington law.

Domestic Partnership Legislative Briefing Packet (1991), S5. Depi ofPublic Education. ACLU, 132 W. 43rd
SI. New York. NY 10036. Basic information, resources and model ordinance.

Domestic Partnership Organizing Manual (1992), National Gay & Lesbian Task Force Policy Institute, 1734 -
I-4th SL. N.W.. Washington. DC 20009-4309; (202) 332-6483 Definitions, insurers and HMOs that cover domestic
partners, contacts for organizing efforts, sample forms and press clips.

Domestic Partnership Packet (1993), S15, Lambda Legal Defence and Education Fund, 666 Broadway, New
York. NY 10012-2317; (212) 995-8585. Summaries, highlights, analysis, md sample legislation.

I'_ﬂmy[DEISIIyFR)jECt publications; Amicus Curiae Brief: Family Service America et ai. (1989); as filed in
the landmark Braschi case; definition of family in U.S. law. Legal Syllabus: Rights of Domestic Partners
(1989); outline for law school seminar. Registration of Families with the Secretary of State (1992); procedure
for Calif. Report of California's Joint Select Task Force on the Changing Family (1989); extensive proposals
to protect and benefit domestic partnen. Repo-t of Los Angeles Consumer Task Force on Marital Status
Discrimination (1990); reform recommendations. Strengthening Families: A model for community action.
Final Report of Ihe Task Force on Family Diversity, City of Los Angeles (1988); substantial references to leshian
and gay families. S15 donation per document Checks to: Spectrum Institute, Box 65756, Los Angeles, CA 90065;
(213) 258-8955 or FAX/258-8099.

Pride at Work: Organizing for lesbian and gay rights by Miriam Frank A Desma Holcomb (1990), S5 -S|
p&h. S3 eajlen or more copies. Lesbian and Gay Labor Network. Box 1159. Peter Stnyvesanl Sin.. New York NY
10009. How to secure partner benefits, other advances in union settings.

Recognizing Leshian and Gay Families: Strategies for obtaining domestic partner benefits (1992), S15,
National Center for Leshian Rights. 870 Market St. ‘<570. San Francisco, CA 94102-3012; (415) 621-0674.

Understanding the Domestic Partner Dilemma: Perspectives of employer and insurer by Elizabeth Murphy.
(Second edition 1993). City of West Hollywood. 8611 Santa Monica Blvd., West Hollywood, CA 90069; (310)

854-7400.

Will You Be Mine? by Diane Whilacre. (1992), S19.95. Crooked Street Press. 2154 Taylor SL, San Francisco. CA
94133: (415) 931-3990. History ofthe San Francisco domestic partnership ordinance (effective Feb. 14, 1991);
interviews 41 same-sex and four heterosexual couples about their relationships.

Summary thoughts

There are other steps cities can take to protect domestic partners. For example, Washington,
D.C.. requires certain businesses to provide employees unpaid leave to care for sick family
members, including domestic partners. The district's law also gives tax breaks to businesses that
provide health insurance to employee's domestic partners.

Besides workplace benetils, some businesses offer discounts to household members once
restricted only to a “spouse.” The AAA Mator Clubs in a few slates offer a second membership at
reduced fees. Avis Rent-A-Car no longer charges a daily second driver fee for unmarried couples
who declare they are a couple. The Minneapolis-based National Car Rental redefined its “ addi-
tional authorized drivers” to include domestic panners, also without additional fees or insurance.
Shorewood Hills, Wis., Seattle, Wash, and olhcr cities allow domestic partners a family discount
for user fees at various city facilities. And the Swiss Federated Railways (Switzerland) offers
rcduccd-farc spouse passes to samc-scx panners who live together.

Other domestic partner recognitions go beyond the workplace or minor public accommodations.
For example. New York State covers domestic partners under family rent control law. And
Oakland. Calif, has eliminated a property tranfcr tax for domestic partners.

Partners Tusk Force for Gay & Leshian Couples. Box 9685, Seattle. WA 98109-0685; (206) 935-1206; demian@eskimo.com
O mid-March.1995. Current Domestic Partnership Policies updated regularly. Please contact us with additions.
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Consider cost
controls an
rea onsfor

I%ementln
ESHCpartne
Enefits

Today's HR professionals
are required to have a vast
amount of knowledge on
a wide array of topics.

Let Personnel Journal
help. We’ll find the
expens to answer ques-
tions on the personnel
Issues important to you.
Your colleagues asked:
What 1Issesmust [
address when aonsicering
implementing doresiic-
parmer baefits?

Reese Smith, director of employee
benefits at Levi Strauss & Co.,
which introduced domestir-partncr
benefits in June 1992, answers:

The hrsc issue is to be clear aboui why
you want to extend benefits to domestic
partners. At Levi Strauss & Co.. we -'an-
ted to align our practices with our non-dis-
crimination policy, which includes non-
discrimination based on sexual orientation
and mariiai status.

The issue that most ikquently concerns
senior execunves is the potential cost. Our
experience at Levi has shown the cost for a
domestic partner to be significantly lower
than that for a spouse.

The next most significant issue is

.*\cprimoj wiiu permission 0l rersouuei journal,

oil rignls reserved. Copyright PgA . 197£

ANSWERUNE

3v Dvwe< Ai:a3pP

vnether to extend benefits to same sex
couples oniy or to both same and opposite
sex couples. We extended benefits to both
same ana opposite sex couoies. Had we
limited extension co same sex couples
inly, we wouid snil have nad a discrimina-
tory practice ana that was onacceptaole.

Securing insurance coverage for io-
mesnc partners is another issue. We. like
many large companies, ire¢ self-insured
and so we didn't have a problem securing
coverage. Smaller companies may have a
more difficult rune.

The next issue to be faced is defining
mte eligibility requirements, JLtdetlnlnon
includes two people who aren't related,
aren't mamed to anybody else, live to-
gether in a committed relationship and are
financially interdependent.

There also are administrative issues.
Neither contributions nor aayments for
domestic partners can flow through the
501(C)(9) rrusi. fn addition, the value of
the benent must be calculated as income to
the employee.

Finally, you should be orepared to
address the reactions trom employees, cus-
tomers and communities.

Ed Mlickens, editor of Worklng
Out: The Newsletter for Gay and
Lesbian Employment Issues and
author of The 100 Best Companies
for Gay Men and Leshians, says:

There are three areas that HR people
tend to be concerned about. The first is
cost. People have great fears about what
the costs of domesnc partner benefits are.
But in fact, now that we nave data from
case studies, it’s been shown repeatedly
that domestic partner benetits cost no more
than spousal benchts do.

A lot of the fears about costs are fears
about .AIDS. But only a minority of gay
men have AIDS and lesbhians are one of
the lowest nsk groups. .And. even if you do
>00k at the numbers regarding .AIDS care,
they're rcmareaoly small. The overall life-
time cost of AIDS treatment oer panent is
esnmatcd at less than Si00.000. Problem
pregnancies and chronic neart. lung and

xioney diseases cost mucn more.
Zies». t_n;

FEBRUARY .995

In uudinon. tiom studies of large com-
panies mat have these benetits. oniv aooui
1% to Z% of emoioyees actually tarte
advantage of a domestic partner plan. At
comDames that offer the benefits to all of
their anmameu employees, same sex or
opposite sex. the usage tends to be higher.

The second area of concern is fear ataout
conaolling the system. There's concern
about abuse. | oiten ask HR peooie or ben-
efits administrators how many of them
actually isk employees to produce mar-
riage licenses when applying for oarmer-
ship benefits. One assumes ir you sav
you're mamed then you are. L'suailv the
employees just nil out an appiicanon which
has some sort of affidavit anacned to :t.
Then, ifthat mould turn out to oe wrong ur
inaccurate, the employee gets into a lot of
trouble. There's no reason to expect any-
thing different with domesnc partner bene-
fits. You create your cntena for eligibility
and have the employees sign an affidavit
agreeing to the terms. It sunpiy fails 'under
the same safeguards as any other system.

The last issue is one of prejudice. The
(act is thai there's stmpiv a huge problem of
prejudice affecting domesnc partner bene-
fits. Insurance companies, for one. have
been unconscionanly resistant to the whole
idea. And employers themselves have
failed to recognize that leshian and gay
tamilies are just as important as tradinonai
families. Companies that do show a sense
of equality get enormous payback in terms
of loyalty and producavity. I’'m astonished
at how gung-ho emolovees are wnen
they're offered this kina of thing. They
become the company’s biggest boosters.

| find dial there's a lot of undetinea fear
aboui losing clients, but besides the media-
hyped Apple Computer case in which
Apple ultimately triumphed over navsav-
eis. I haven't seen any example of where a
client relanonship has interfered. m

Ifyou have a aucsnon that ;:ou would like
an expert :n the tieid to answer, vou mav
fax it to Dawn Anr'uso at ~l4i~51-~U)6
mail it to Personnel Journal. -Ab sis-
cher Ave. 3-2, Costa Mesa. CA 92626. ir
E-mail it to DAO385tataoi.com.
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Domestic Partnership Benefits

by Mark E. Brossman
and Rebecca K. Kxamnick

Employersextendinghealth insur-
ance coverage to "domestic part-
ners" ofemployees must be con-
cernedwith issuesrelatedtodesign,
administration and costas wellas
possible tax consequences.

Home Box Officeand Warner Brothers
recently became two of the latest com-
panies to extend health insurance to "de-
mesne partners” oftheiremployees. While
health and other employee benefits have
traditionally been reserved for spouses
ofmamed employees, increasingly, em-
ployersare considering extending these
benefitsto the unmanned partnersoftheir
employees.

The trend toward coverage of domes-
tic partners began in 1985 when the city
ofBerkriey, Californiafixstotfered health
insurancecoverage to theunmarried pan-m
ncisofcity employees. Since then agrow-
ing number ofcities and municipalities
in California, Oregon and Washington as
well as the cities of New York. Boston.
AnnArborand Minneapolis have began
tootfersimilarcoverage. Lotus Develop-
ment became the tint private employer
tootfercoveragein 1991.and ithassince
beenjoined by Levi Strauss<4¢Company,
AppleComputerand MCA. Inc..among
othercompanies. Stanford University, the
University of Chicago and the Univer-
sityofVermontareamongtheeducarional
institutions with such programs.

This material may be protected by
copyright Law (Title 17 U.S. Code)

While these policies have been hailed
associaladvancementbysome.they have
also sparked theirshare ofcontroversy.
Apple Computers' policy recently made
headlines when a Texas county, citing
conems over '“family values.” voted to
withhold a tax abatement from an 580
million officecomplex Apple planned to
build in the community because of the
company’s policy ofextending benetits
to domestic partners of its gay and les-
bian employees. The county eventually
reversed itsdecision, agreeing to the tax
rebate for the planned development.

i hisarticlewillexaminesome ofthe is-
suesfanngemployersconsideringdomes-
tic partnership benetits; the definition of
domesticpartnershipand theadministra-
tionand costsofprogramsextending these
benefits. Thearticlewill then considerthe
stamsotlcffll challengesto compel cm pkryer
coverageofdomeric panners. Finally, the
article will considerother legal issuessur-
rounding extension ofhealth coverage to
domestic partners, including the tax con-
sequences of such employer action.

Defining the Terms

The definition ofdomesticparrsenhip
variesunderdifferentemployerplans. Ap-
ple Computer uses for its definition ofa
domestic partner. "a person over age 18
who shares living quaners with another
adultinanexclusive,committed relation-
ship in which the panners are responsi-
ble for each other’scommon welfare.” 1
This definition is fairiy standard in that
it contains; (1)a minimum age require-
ment; (2) a requirement that the couple
live together. (3) a financial interdepen-

dence requirement; and (A) arequirement
that the relationship in question be an ex-
clusiveone. (Some employers require that
the relationship be a “permanent” one.)

Other companies reject the term do-
rnesncpartnershipahjoepihet. Levi Strauss
A.Company extends itsheaithcoverage
to “unmarried couples,” defined as an
eligible employee and any other person
who live together, are financially inter-
dependent, jointly responsible for each
otLeris common welfare and consider
themselves life partners.1l

A major distinction in employer det-
'miuonsotdomeshcparmershipiswhether
the concept is limited to same sex cou-
ples. UndertheHomeBoxOfficeprogram.
forexample, health benefitsare extended
only to same sex couples who can estab-
lish that they live togetherand are finan-
cially interdependent. The company has
said that it chose not to include unmar-
ried heterosexual couples because they have
theopdontoobtain health benefits through
marriage.5Stanford University made a
similarderision in December 1992 to limit
itsprogram to same sex couples. A spokes-
person forthe university said inan inter-
viewatthar time thatthe university chose
not to address “tifesryle choices" but in-
stead toaddress“!ack ofacccss(to health
care) because of sexual orientation.”'l

Otheremployers, such as Levi Strauss,
haveextended benefits to unmarried het-
erosexual couples as well as gay couples.
Companies decidingto pursue this option
may have concluded that excluding het-
erosexual couples would violate the com-
pany's policyofnondiscrimination on the
basisofsexual orientation. Companies ex-



tricing oer.encs only to gay coupies may

responding :o cue loobyingefiorisofeay
employees that do notappearto have been
duplicated outside ofthegay comm unity.

Anotneraistinction among employer
domestic partnership plansisthe extent
:ownich employers otTernonhealth-re-
atea benefits to domestic partners. Toe
majority of employers appear to nave
limited coverage to health care. Apple
Computersisoneemployerthat has made
jay-care center use and fitness center
pr.vilegesavailable to domestic partners.
Additionally, thecompany has made be-
reavement and family leave available
toemployeeswith domestic partnerson
the same terms that the leaves are made
available to married employees.5

Employers have had the opportunity
toconsiderthe applicabiliry ofdomestic
partnership concepts to their leave g | -
ides as they adopted family leave poli-
ciesto comply with the federal Familyand
Medical Leave Act. effectiveasofAugust
i, 1993.<2Amongotherrequirements, the
actrequirescovered employersto provide
up to a total of 12 weeks ofunpaid leave
tocare foran immediate family member
with a serious health condition. The act
defines immediate family to include
“spouse. childorparenL™ Employers may
consider adopting leave policies that go
beyond the requirements of the statute
to include domestic partners in the def-
inition of immediate family.

Administration and Costs
of Programs

Employersthatofferdomesiic partner-
ship coverage typically require employ-
ees to sign a form or an affidavit attest-
ing to the starnsoftheirrelationship. For
example. Levi Strauss offersan employee
31days from the formation ofa domes-
tic partnership to add his or her domes-

ticpartnerto the company's medicalL den-
taland -ision olans. Theempioyee must
signaformcertuyingthatthecoupie meets
thecompany'seligibiiicy requirementsand
must also premise to notify the company
ifthecoupiediscoannuesits relationship.

Although most employers simply re-
quire employees seeking the benefit to
attest in writing that their relationship
with the person to be covered fits thecom-
pany’sdefinition, otheremployers require
some tangibleproofofcommitmentsuch
as a domestic partnership agreement; a
joint mortgage or lease; designation of
the partner as a beneficiary for the em-
ployee’s life insurance, retirement con-
tracts orwill; durable powerofattorney
for property or health care; orjointown-
ership of property.

If the workplace is located in one of
the 12 U.S. cities that have passed ordi-
nances allowing individuals to formally
register and dissolve domestic partner-
ships.anemployermightadditionally re-
quire thatan employee and partner reg-
isterundertheordinance inorderto qual-
ify for the benefits.'

Ascorporate extension of health ben-
efitstodomesnc partnersisrrlanvdy new,
it is difficult to estimate the cost of such
programs A fewemployershave however,
made their cost estimates public. Apple
Computer predicted that less than 1% of
thecompany’s8.i00employeeswouldsign
up forthe plan,atanovcrallcostto the plan
ofless than .3%.* Home Box Office esti-
mated theadditional costio thecompany
to be approximately S1.300 in taxes and
health plancontributions foran employee
earning S50,000. Thecompany predicted
that fewer than ten ofits 1,600 employ-
ees would sign up for the plan.*

Employershavealsoconsidered as part
ofthen costprojectionsthe possible insur-
ance risks of the individuals likely to be

The Authors

covered under such policies, in an ;nter-
enewwithacampus newspaper. ;n response
co the suggestion that ;ne audition of gay
men cothe insurance pool mighton ve up
;he cost of the university's insurance be-
cause ofthe tnciaence of HIV-related ill-
ness.aScaniord Umversicyspokesperson
said that the university did not consider
suchafactonn establishing its policy, add-
ing chat some evidence suggests that les-
bian paxtnersmpsareataiowemsk for.AIDS
and that mamed couples can expenence
health care needs more costly than .AIDS
suchascardiac cases, transplants. cancers
and premature babies.10

AppleComputers’expenence in Texas
may inevitably figure into employer de-
cision making regardingdomesnc partner-
ship policies. After the county's initial re-
jechonofitstax abatement. Apple officials
stood by the company policy, saying that
asamaoerofborh “principieand econom-
ics” the company would not proceed with
itsplanned building project unless the tax
break was reinstated.11 Gay nghts groupc.
said the action initially taken against Ap-
plewas the firsttime agovernment entity
had soughtto punish acompany forado-
mestic partnership policy, calling the ac-
tion areflection ofpervasive antigay bias
in much of the country.2*

Legal Status of Coverage

Extension ofbenefitcovenge to domes-
ticpartners to date has typically been the
resultofcollective baigainingin the case
ofcityemployeesand voluntaryemployer
action in the private sector. Attempts by
employeestowin benefitcoverage through
legalchailengestoemployerpolic.es have
met with some success.

Domestic partnership benefitswere ex-
tended to New York City employees in
November 1993 as pan ofasettlement
ofa lawsuit brought against the city by

Mark E. Brauau (left) isa partner in rhclaw firm ol'Chadbourne A Parke. New
York City. He isan adjunct professor at New York Univenity, where be has taught
several courses in the CE3S program, and an instructor for the Cornell University
School ofilndusinal ana Libor Relations. He bas spoken frequently at International
Foundation and othereducauonal conferences, co-authored SocM JInvatmgofPm-
sion Funds: For Love or Money, published by the International Foundation, and
haswritten previousarticles for Employee £ene/iu/OT»/7ia/and otherpublicaijoni.
Mr. Brossraan is a graduate of Cornell University and earned htsi.D. and L.L.M.
in labor law from New York University Schooloftaw. Rebecca K. £ra«nkk (right)
is an associate io the employment Law and ERISA Department of Chadbourne
A Pirke. She receiveda B"V. from Harvard Universiry and aJ.D. from Cornell Law

School.
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j groupo:school teachers. In Gay Teach-
in -Usn v. Board of Education ofCitv
ojyew York, Jthe teachers claimed that
the Benefitplansadopted by the~few York
City Board ofiEducation constituted dis-
crimination on the basis ofmantal sta-
tus and sexual orientation under the New
YorkStateconstitutionandstate human
nghts laws because the pians do not pro-
vide coverage forunmanned pannersof
school employees.

Thesettlementofthe New York teach-
ers’case cails fordomestic panners and
dependents of city employees to be of-
fered health insurance coverage under
the same terms and from the same pro-
viders asare available to mamed spouses.
The settlement was made possible by a
New York State Depanment of Insur-
ance ruling reversing a policy prohibit-
ing New York insurers from extending
health insurance to domesticpannersof
covered individuals. Under the depan-
ment's new approach, an insurance com-
pany can grant coverage to a domestic
partner ifthe insured makes a showing
of mutual dependency, demonstrating
the existence ofsuch factorsascommon
ownership of property and sharing of
household expenses.14

To qualify for the benefits under the
New York City policy, coupleswill have
toregisterasdomesticpanners in the city
clerk’soffice and then submitaregistra-
tioncertificate, aswornjoint declaration
of financial interdependence, and two
iternsofproofofthe interdependence.13

Legalchallengesto compel privateem-
ployers to adopt domestic partnership
policieshave not been successful to date.
The U.S. DistrictCourt forthe Southern
DistrictofNew Yorkruledina 1993case
that AT&T’spolicy banning discrimina-
tiononthe basisofsexual orientation did
not require thecompany to extend bcn-
eritstothesurwingparmerofadeceased
gay employee.16

The Southern District found that the
terms of the company’s sickness death
benefits plan limited eligible beneficia-
ries to legal spouses and to dependent
adopted children, stepchildren or rela-
tives ofthe participant. The court found
thatthe plan did not require coverage of
theemployee's surviving partner or the
survwmgparmer’snatural children, who
had resided with thecouple forten ofthe

12 years of their relationship. In decid-
ingwhetherto include iheemployee'sdo-

mestic partner in the plan, the court de-
ferred to the express terms of the plan,
which dictated that the law of the em-
ployee's state of residence would deter-
mine the legality of the marriage.
Thecourt found that AT&Ts nondis-
crimination policies did not govern the
plan seligibility determinations. Rather,
the court cited a Second Circuit Court
of Appeals decision that found that for
plans governed by the Employee Retire-
mentincome Security Act (ERISA),em-
ployerobligationsare exclusively derived
from plandocumentsand summary plan
descriptions.17
The court stated that ifthe plaintiffs
argumenrswere to prevail, “defining the
contours of the ‘spousal relationship'
would become a complex ma::erofad-
ministration” foremployers. Tae court
further stated that such matters would
be “betteraddressed through legislative
means or umon-management negotia-
tions rather than on an ad hoc basis.”18
The plaintiffs in the AT&T case at-
tempted. unsuccessfully, to rely on the
definition offamily adopted by the New
Y ork Court of,Appeals in Braschiv. Stahl
Associates Co.19 In Braschi. a gay man
soughtto remain in theapartmenthe had
shared forten yearswith his partnerwho,
until his death, was the sole named ten-
anton the lease. The court found that for
the purposes of New York regulations
barring eviction of a member of a ten-
ant’sfamily who had been livingwith the
tenant, the definition offamily should
not be “rigidly restricted to those peo-
ple who have formalized their relation-
ship by obtaining, for instance, a mar-
riagecertificate oranadoption order.” 20
The Braschicourt found that “amore
realistic,and certainly equally valid view
ofa family includes two adult lifetime
partnerswhose relationship islong term
and characterized by an emotional and
financialcommitmentand interdepen-
dence.”2l The Southern District in the
AT&T case acknowledged the continu-
ingviabilityofthe Braschicase inthecon-
text of housing and eviction issues but
refused to extend the definition offam-
ily to the health care coverage context.

Tax Consequences

Thetreatmentofdomesiic partnership
benefitsunderthe Internal Revenue Code
(the Code) may become a future subject
ofliugaiion. Currently, under Section 106

ofthe Code. the value of imoioyer-pro-
vided health care coverage :s exciudaoie
from an employee's g:jss income ifthe
coverage is for the employee, me emplov-
ee'sspouseortheemployee sdependenis
as defined by the Code. Ifthis exclusion
does notapply, the excess ofthe fair mar-
ket valueofthe medical coverageoverthe
amount paid by the employee forthe cov-
erage isincludable inthe employee's gross
income u.ider Section 61 of the Code.

In a series of private letter rulings, the
Internal Revenue Service hasdetermined
thatadomestic partner does notautomat-
ically qualify as a dependent under the
Code.- Rather, toqualify asadependent,
the domestic partner must receive more
thanhaifofhisorherfinanciaisupport from
the taxpayer, reside with the taxpayerand
beamemberofthe taxpayer's household.
Supporters of domestic partnership ben-
efits have noted thar the fust ofthese re-
quirements prevents employees with self-
supporting domesiic partners from taking
advantage of the Section 106 exclusion.

The IRS rulings also state that a do-
mestic partnerwho isconsidered acom-
mon-law spouse underanapplicable state
statute would be considered aspouse for
the purposesofthe incomeexclusion. This
ruling will not, however. aiTect gay and
leshian partnerswhocurrcntly do not qual-
ify forcommon-law spouse status under
the law of any jurisdiction.

COBRA Rights

Employersconsidering extendingheaith
coveragetodoniesuc parmersofemploy-
eesmustaisoconsiderwhetherto extend
rightsunderthe Consolidated Omnibus
Budget Reconciliation Actof 1985 (CO-
BRA)totheseindividuals. Currently, un-
derthe Code, employers are required :0
provide continuing health coverage un-
der COBRA only to “qualified benefi-
ciaries,” defined under Section 607(3)
ofERISAasthespouseordepender.tcluid
ofthecoveredemployee. Employers that
adopt domestic partnership plans may
wishto voluntarily extend COBRA nghts
io the domestic partners of employees
so that theentire health care package of-
fered to employees in domestic partner
relationships is equal to that offered to
mamed employees.

fContinued on page IT



cause :t :s unsure of :he femaie voters'
-racr.cm to such 2 move.

Employee Stock Plans

Tabie Il gives 2summary of tne legal-
ity of stock plans in each country, along
with acommentary on their incidence.
In the United States, stock ownership is
common. ofFeringseveral tax incentives.
Further, the United States ;s 2 market
where buying and selling of stock by an
individual isasimple and relatively in-
expensive cask. Contrast that to Europe
where, although plans are legal, they are
only'widespread in the United Kingdom.
Ireland and France. In fact, the United
Kingdom is the biggest stock market :n
Europe and offers very generous tax in-
centives forstock ownership. However,
most other countries do not offer sim-
ilartax advantages to either the employee
orthe employer, henceemployers’reluc-
tance tosetup any plans. Whvofferaben-
efitifitisnotappreciated by theemploy-
ees? Further, in several countries, it is
an expensive and daunting task to buy
and seil stock. U.S. multinationals with
European employeesencounterillrther
problems. Employees may not know what
ihe stock isworth because itisnotquoted
in Europe, or there may be potential ex-
change rate risk because diestock isquoted
in dollar terms. .Although the EC does
not have any specific legislation on the
agenda, it has a desire to encourage the
use of stock ownership as a vehicle co
widenemployees' financial participation
in theiremployers. There are many ob-
stacles to overcome before this iswide-
spread throughout Europe, but the in-
tention isthere. Tnis trend isone forthe
long term, rather than the short term.

Conclusion

fn summary, the benefit trends dis-
cussed in thisarucie are interrelated with
otherfactors, inciudingcost containment
and the role of the EC. The reason for
concern about cost containment is the
general expectation thai local governments
will decrease social security benefits as
aresultofthe strain on financingcaused
by the aging population. The second fac-
toristhe ECsobjectiveofimposingsin-
gle legislation throughout Europe. Tne
EC’sinfluence isevident in the debates
on Pan European pension funds, sex
equality legislation 2nd. to a lesser ex-
tent. on wideningstockownership. The

Table Il

Employee Stock Plrms

Country

3enuum

Denmark
.--once
Germany

Ireland

Netherlands
Soain

United SCingdora

comoinederfectofthese factors will place
an incremental burden on employees.

Employers will need to be creative in
shiftingspecdic benefitsto employeeswho

Domestic Partnership Benefits
(Continued, from page 4)

Conclusion

Employersconsideringexiendingheaith
coverage and otheremployee benefits to
domestic partners can consult the expe-
riencesofan increasing numberofem-
ployers. .Asmoreemployersdevelop such
programsand asthe outstanding legal is-
sues are resolved through litigation and
legislauveaction. employers wiil have ad-
ditional guidance fornavigating thisrap-
idly evolving area. -EBJ
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Domestic Partner Benefits: Employer Considerations

Employers have witnessad and adgpted 1o a continuum ofdanges
oer tre years, lut perhgos N no other area have they been

as dallegad as n darestic partrer
pragressive, Statls quo or samewhere N betvean,

Whether

erefits.

aployers are dealing with an 1ss.e In trasttion.

Introduction

Unlike the development of other family-oriented ben-
efits, including child care, flextime, telecommuting, and
medical and family leave, the evolution of domestic part-
ner benefits has been and continues to be fraught with con-
troversy. The typically straightforward steps in instituting
a new benefit, such as revisiting company policies, obtain-
ing legal input, communicating with participants and set-
ting up administrative changes, can becomea battleground
ofdeep-seated religious beliefsand/or ethical convictions.
While those controversies are outside
the scope of this writing, acknowledg-
ing their existence can help employers
examine some of the most fundamen-
tal questions as to why they provideem-

ployee benetits in the first place. partner

What Is a Domestic Partnership?

In the generic sense, a domestic part-
nershipisan ongoing personal, intimate
andcommitted relationship between two
persons ofthe same oropposite sexwho.
forwhateverreason, arenotlegal spouses.
Persons or entities recognizing domes-
tic partnerships, aswell as persons in do-
mestic partnerships, generally agree on
acoresetofcnteriacommon toand de-
fining these relationships. These include.

corerege

Fourth Quarter Highlights:

Definition of dome)tic
Com of domestic partner

Taxability of domestic partner
health benefits

but are not limited to: (1) both persons are over age IS.
(2) neither person is related by blood cioser than permis-
sible by state law for marriage, (3) the couple shares a res-
idence with the intent to remain together indefinitely and
(4) the couple is emotionally and financially interdepen-
dent. Beyond these criteria, employers may stipulate other
conditions that fit theirintent in providing domestic part-
ner benefits.

Because there is no standard legal definition ofa domes-
tic partnership, the generic definition may be broader than
the definition set forth by an employer. The question “What
isa domestic partnership?" is different
from the question “How does the em-
ployer want to define a domestic part-
nership?" even though the answers to these
two questions may be the same. Addi-
tionally, the term domestic partners dis-
tinct from the conceptofroommate, which
is limited to two (or more) nonrelateo
adults who merely share living space.

The Changing .American Family

Domestic partnerships are a reality
of American life, along with a mynaa
ofothernontraditional families. Single
parent families, families of divorce or
separation, adoptive families and ex-
tended families, aswell asdomestic pan-
nerships,are among the family types that

International Foundation of Employee Benefit Plans



Providing Domesnc Parmer Benefits

— A Checklist ot'Employer Considerations—

Steps in making the initial decision

,J Revisit employer philosophy on providing employee benefits

J Gather and analyze cost data
Q Obtain legal input
O

Evaluate administrative details

Subsequent decisions

J
J Examine benefits-as-compensacton equity issues

J Communicate and consider employee feedback

Review intemai nondiscrimination poiicv tor consistency with employer actions

3 coverage include all domestic panners or only same-sex panners?

Q What criteria will define a domestic pannership?

Zl What documentation, if any, wiil be required?

Zl What waiting periods, if any, will be imposed?

ij What will be the scope of benefits coverage?
Q Nonhealth benefits only
Zl Health and nonhealth benefits

Q What amount, if any, will the employee pay for the cost of health coven ge?

Q Will continuation coverage be extended to domestic panners?

no longer fit the traditional married couple with or with-
out children model. According to U.S. Bureau of Census
statistics for 1991. unmarried couples represented 4.5 mil-
lion households; one-third of these households consisted
of same-sex couples. Since 1970 the number of reported
domestic pannerships has increased 400%.’

The wordfamily has many different connotations. .Asde-
fined by federal regulation and laws in every state, a family
consists of a iegallv mamed man and woman and their de-
pendentchildren. From anotherperspective. ayd/m/y could
be defined as “aunitofinterdependentand interacting per-
sons. related together over time by strong social and emo-
tional bondsand/ortiesofmarriage, birthandadoption. whose
central purpose is to create, maintain and promote the so-
cial. menial, physical and emotional well-being of each of
itsmembers.’2Yetanotherdefinitionoffamilyisrepresented
b/onejudgu’srulingin acase involving! woman's legaladop-
tion of her female partner's biological child. The opinion
accompanying the court decision reads as follows;

Today achild who receives proper nutrition, adequate

schooling and supportive sustaining shelter isamong

the fortunate; whatever the source. A child who also
receives the love and nurture of even a single parent

can be counted among the blessed. Here the court finds
achild who has all ofthe above benefits and two adults
dedicated to hiswelfare, secure in their loving panner-
ship, and determined to raise him to the very best of
their considerable abilities. There is no reason in law.
logic or social philosophy to obstruct such a favorable
situation.3

Employerrecognition ofdomestic partnerships is. in part,
a reflection of the diversity of the workforce and. more di-
rectly, an attempt to meet the benefit needs of all employ-
ees. regardless of the type of “family" they choose to form
or the lifestyle it represents.

While domestic partner is currently the most common
term used to describe either person in an unmarried cou-
ple. other terms sometimes used are life partner ot spousal
equivalent. In addition co domestic partnership, the term
functional equivalent ofmarriage is sometimes used to de-
scribe the relationship. Terms frequently encountered to
describe the "family" formed through a domestic partner-
ship include relationship akin to that ofafamily, alterna-
tive nuclearfamily otfamily type unit. The term compan-
ion benefits is sometimes used in place of the more com-
mon domestic partner benefits.



Snapshot

Employer provision ofdomestic partner benefits isa rel-
dtivelv new phenomenon. The tillage Voice, a local New
York City newspaperwhose program has been in effect since

n82. was one of the first employers offering coverage to
domestic panners. The 12years since then have witnessed
: slow emergence of other puoiic and private employers
rroviding varying types and levels of benefits to persons
qualifying as domestic partners. The citiesof Berkeley and
*Vest Hollywood followed precedent in 1985. making do-
mestic coverage firstavailable in the public sector. The year
.J89 marked a similar move for Ben and Jerry’s Home-
made. Inc.. the well-known Vermcnt-based icecream man-
ufacturer. Since 1990 numerous employers, particularly in
.ugh technology, telecommunication and the entertainment
ndustries. have announced the implementation ofdomes-
tic partner benelits. These include, forexample. Lotus De-
velopment Corporation. Apple Computer Inc.. Montefiore
Medical Center. Levis Strauss A Co.. Warner Bros, and Vi-
acom International. Harvard University and the Massa-
musetts Institute of Technology are among the 1993 ad-
ditions to the list ofuniversities offering domestic partner
benefits. Most recently. Vermont became the first state to
extend domestic partner benefits to state workers. Cover-
age includes health and dental benefits for both same-sex
and opposite-sex domestic panners.

Todate, over 200 entities are known to offerdomestic part-
ner benefits in some form. A current list of private employ-
ers, colleges and universifies, public sectoremployers, as weil
as unions that have negotiated for domestic partner bene-
fits. is contained in the Appendix. The number of private
employers who offerdomestic partner benefits but have not
innounced that decision is not known.

It may be too strong astatement to say the provision of
domestic partner benefits has becomea trend: nonetheless,
:henumberofemployers providing domestic partner ben-
efits is steadily growing. Perhaps even more significant is
-hisgrowth isincreasingly without fanfare. While the larger
.ssue remains on the political forefront, employers are in-
dependently approaching domestic partnerships from an
employee benefits perspective.

Weighing the Decision

Whether an employer decides to extend coverage to
domestic panners is a separate issue from the process of
weighing the decision. The following discussion examines
the various reasons why employers oiler domestic part-
ner benefits as well as the reasons why they are hesitant
to do so. As a benefits issue, the decision to provide do-
mestic partner coverage requires the same kind of thor-
ough evaluation required ofany other addition or change
to benefits coverage. Company policy, cost, administra-
tion and legal implications are among the points to be care-
fully considered. It is important to note, however, whiie
an employer may use current law to support the decision
not co provide domestic partner benefits, the decision it-
self is not a legal one.

Why Employers Offer Domestic Partner Coverage

Employers who provide domestic partner benefits do
so for i numoer of reasons. Whiie these reasons are pre-
sented separately for this discussion, in reality their im-
pact overlaps.

Providing benefits coemployees in a manner that does
not discriminate on the basis ofsexual orientation and/or
marital status is increasingly becoming a priority for em-
ployers. Benefits comprise a significant portion of com-
pensation. usually about 40%. From this standpoint, itcan
be argued an employer who provides benefits to married
employees that are not available to unmarried employees
living in domestic partnerships pays employees different
total compensation based on thecomposition oftheir fam-
ilies. 4 Again, employers need to be clear and comfortable
with their definition offamily.

Financial equity is also an issue as far as the tax advan-
tages to the employee ofcertain employer-sponsored ben-
efits such as health care. These tax advantages are unequi v-
ocally available to traditional families, while the employee
ina domestic partnership iseligible only if his or her part-
ner is a dependent by definition of the Internal Revenue
Code (IRC).

Attracting and retainingemployees isanother key reason
why employers offer domestic partner benefits. The mag-
netism ofacomprehensive benefits package isa given ana.
all else being equal, it can be the deciding factor in whether
a quality worker accepts a new position or continues em-
ployment with the organization. Foremployers, particularly
in geographical’areas or industries with large percentages
ofworkersto whom this benefitvould be important, it makes
good business sense to offer domestic partner coverage. In
addition cohaving acompetitive advantage in recruitment
and retention, theseem ployeis may alsoexpenence improved
morale and productivity in theirworkforces. These effects,
however, are difficult to measure.

Finally, employers may choose to offer domestic part-
ner benefits to be recognized as a lead -r in benefits inno-
vation. either nationally or within their communities. A
number of well-known employers, perhaps most notably
Levis Strauss & Co., have consistently taken a leadership
role in this regard.

The questions raised in the process ofdeciding whether
coprovide domestic partnercoverage have forced employ-
ers toexamine their internal employment policies. Where
there is a discrepancy between a stated policy of nondis-
crimination and the employer's actual practice in provid-
ingemployee benefits, a decision isoften made to offer do-
mestic partner coverage. Not only does this establish con-
sistency within the organization, but it lends credibility to
policy as well.

Valuingdiversity in the workforce, recognizing employee
needs and providing relevant benefits are central to an em-
ployee benefits program that includes domestic partner ben-
efits. The process that leads to that decision inevitably in-
cludes an even more basic question—the question of wnv
employers provide employee benefits in the first place, fn



T.e .ase ofhealth care. irouccc-erage alleviates, ifnocelim-
-.ates. :ne financial concern :nat accompanies the alness
:i a.oved one. The question that follows is wnether tne :il-
-ess of 1 ‘ovea one ;n a noncracmonal famiiy :s any less
stressful or costly than tnat occurring in atraumonai ;am-
This type of reasoning has lea some emcjioyers to con-
Jluoechat membersofnontraditionalhousenoids in which
:r.ere :s the functional equivalent ofa marriage should be
iffordec health coverage as well. Asimilararzument holds
true for other benefits relevant in times of crisis, such as
family leave or bereavement leave. An example of a con-
venience benefit falling in this category might include sub-
-iGized relocation expenses.
Some of the questions employers can ask themselves co
tort througn the rationaleoftheirbenefic programs include:
e Does the purpose of family benefits justify not treat-
ing domestic partnerships as families?5
» Isthereacompellinejustificationfordistinguishingbe-
cween domestic partnerships and traditional families
on the basis of perceived need?0
» What are the justifications for not treating a domestic
partnership as the moral equivalent of mamage?’
» DocostsjustifvdiiTerentiating domestic partners from
spouses?8

Why Employers Do Not Offer
Domestic Partner Coverage

Employer reluctance to offer domesiic partner benefits
rcvoivesaround financial uncertainty, implementation hur-
dles. possible legal implications, perceived or real negative
reactions and ambivalence toward the issue itself. Tnese
concerns are often exaceroated by the fear ofentering un-
cnarted waters, accompanied by a lack of sufficient data
to confidently move ahead.

Costs

Cost considerations are usually on the top of the list of
reasons why employers hesitate to provide domestic part-
ner benefits, especia'ly health care coverage. After years of
effort in health care ccst management, employers are un-
derstandably adverse to adding additional dependents with
in unknown risk. What expenence has borne out. however,
does not support these rears. Almost across the board, em-
ployers offering domestic partner benefits report, at most,
minimal additional costs. In general, there is no evidence
:0 mdicate that the average health care costs ofa domestic
oartner (same sex and/or opposite sex) will be significantly
signerthan that ofa spouse.'5sWhile the number ofemploy-
:rsoffenngdata and the numberofyears overwhich the data
has been gathered are not sufficient co be infallible, these
.nuial low-dollar reports are consistent.

Several types of costs are associated with domestic part-
ner health care: direct or out-of-pocket costs, costs attnb-
nable to adverse selection (AIDS costs) and administrative
:osts. Ofthese. direct costsand Aids-related costs have gar-
nered the most attention.

Meaningful data on the direct costsofadding health care
.-overage for domestic panners is limited. Some employ-

ers lack sufficient experience :0 -ecom caca: j;ners na”e
declined :o snare their cost data. Where suc.n information
s avaiiaole. however, cost increases are small ana some-
times negligible. The City of Seattieana HBO. inc.. aecorc-
.ngtoone report, have found covering a domestic partner
;s less expensive than covering a spouse. Both Lotus De-
velopment Corp. arid Levis Strauss dc Co. have founa do-
mestic partner coverage is the same as or less than spousal
orocheraependentc; verage.0Another report finds pians
offering domestic partner health coverage oniv to same-
sex couples expenence about a 1% total increase tn heaith
care costs: plans offering health coverage to ail domestic
partners expenence approximately ai% increase in health
care costs. 1

Some employers have attnbuted :ne very low cost in-
crease associated with adding a domestic partner health
care benefit to an overall rebalancing of costs in a partic-
ipant group that includes same-sex partners. Female cou-
ples. for example, are at a lower nsk for AIDS chan het-
erosexual couples. (Unmarried heterosexual domestic part-
ners have the same risk for AIDS os married couples.)"
Also, female couples enrolling in domestic partner ben-
efit programs tend to outnumber maie couples by a ratio
offcurtoone.1l3Malecoupies do notincurthecosts ofpreg-
nancy and childbirth, particularly the very hign costs of
premature births. Further, medical costs for cancer, organ
transplants, cardiac care and other serious conditions af-
fecting the population at large are significantly hignerthan
the cost of treating AIDS.14 Tne current average AIDS-
related ciaim is S119.000; a premature birth can cost as
much as SI million.13

.Another factor explaining the low costs associated with
adding domestic partner health coverage is the low rate of
participation. Even in geographical areas and industries
in which the benefit would be expected to be more highly
valued, the percentage ofemployeessigning up fordomes-
ticpartner coverage issmall. Generally, participation rates
are less than 5% of the workforce and frequently are less
than 2% .16 Low participation is partly explained by the fact
ihatdomestic partners, particularly same-sex domestic part-
ners. are usually employed and have obtained health care
benentsthroughtheirownemployers.Second.manysame-
sex partners prefer to keep the nature of their relationship
confidential. Third, some couples may choose to forgo cov-
erage when they learn of the tax consequences for a non-
dependent partner. (See Tax ConsequencesofHealth Cov-
erage.) Fourth, one or both partners may not want to incur
unintended liabilities, such as palimony, loss of commu-
nity property, orresponsibility forapartner's debt that could
legally result from signing an employer affidavit attesting
to the nature of the relationship.17 Finally, if employees
are required to pay for all or most of the domestic partner
coverage, some couples may find the cost ofcoverage pro-
hibitive.

\ related cost concern frequently expressea by employ-
ers ;schatan employee will falsely portray a domestic part-
nership toobtain health insurance coverage forasickfriena.
This type ofabuse, however, has not been reported among



employers prov lutngthe benefit. Where coverage induces
>ame-se.x aomescic partners. :he possible soe.ai stigma at-
tached to tne relationship is a sufficient deterrent :o false
representation,'8 Further, employers generally require a
signed statement confirmingtheaomestic partnership, some-
times accompanied by one or more forms of documenta-
tion. that clearly indicates the consequences of falsifying
the information.

From a financial perspective, funding domestic partner
benefits remains somewhat elusive foremployers who are
not self-funded. At this point, only a handful of insurers
will underwrite domestic partner health coverage.19 Insur-
ers. and to a lesser extent HMOs. are movingsiowly in this
regard. The trend among HMOs has been to add a retro-
actively negotiable surcharge on a total premium basis to
coverthe estimated increase attributable to domestic part-
ner coverage. An initial HMO surcharge can range from
0.5% to 5.0% ofthe total premium: typically, however, the
surcharge is either reduced or eliminated based on actual
expenence.20Some HMOs add thesurcharge to the perpar-
eicipant premium and. in some cases, only to two-party or
family enrollees.

Although admi nistrative costs are a minor financial con-
sequence of adding a domestic partner benefit, some em-
ployers may initially view them asa deterrent. There are likely
to be one-time costs associated with collecting and circulat-
ing eligibility, tax and other information to employees, and
setting tip the payroll system to withhold taxes forthose em-
ployees who are subject to tax on the employer-paid cost of
coverage. The ongoing costs ofadding enrollees isexpected
to be a negligible expense.2L

Legal Considerations

Employers may be deterred from offering domestic part-
ner coverage because of various legal issues, including co-
habitation. the “dependent” status of a domestic partner
and the contractual implications of a signed certification
of domestic partnership. At a minimum, employers con-
sidering adding domestic partner coverage are encouraged
tocheckstateand local laws. (See TaxConsequencesofHeaith
Coverage.)

Congress has given the states authority to define the le-
gality of different kinds of interpersonal relationships and
has made itclearthat “in theapplicarion offederal tax laws,
taxpayers will be treated in their intimate and personal re-
lationships as the state in which they reside treats them." 22
The IRS reiterated ina recent private letterrulingthatemployer-
sponsored health benefits are excludable from taxable in-
come forthe employee, hisor her legal spouse, and legal de-
pendents.2 First, acommon-law spouse in astate that val-
idatescommon-law marriage isa legal spouse: therefore, state
lawwilldetermines -.etheran adultcohabitantisa legal spouse
oranondependent domestic partner. Second, the Internal
Revenue Code (IRC) includes in its definition of depen-
dentthat the individual be “a memberofthe taxpayer's house-
hold"; it also states that an “individual is not a member
ofataxpayer's household ifat any time during the taxable
year ofthe taxpayerthe relationship between such individ-

ual and the taxpayer ;s .n violation of locai aw There-
fore. to avoid possible uaoiiuy for oenaities for eauurs to
properly withhold anc report taxes, employers need to oe
advised on state ana local laws pertaining to conaoitacion.
Some employers have avoided the latter issue by treating
the employer-paid cost of health coverage of all domestic
partners as taxable income.-5 Ultimately, some employ-
ersnave decided to limit theirbeneti t programs to legal spouses
and dependents ofemploveesasdefineo by the IRC, inwhich
case the only application of a state law is with respect to
a common-law marriage.

A larger matter at stake for employers offering domes-
tic partnercoverage isthe domestic partnership itself may
be in violation ot'astate law. Some employers are concerned
the provision of domestic partner coverage may be inter-
preted as "aiding and abetting™ a prohibited relationship
under local laws. Generally, however, cohabitation stat-
utes are rarely enforced, and no known employers provid-
ing domestic partner benefits have been held liable under
them .26

Employers could possibly be sued by an employee or the
employee'sdomestic partner should the affidavit signed by
the domestic partners as a condition ofeligibility for cov-
erage result in unintended legal cons quences. such as as-
sertion ofrights tocommunity property orsupport payments,
upon the termination ofthe relationship.27 Employers can
protectthemselves by including in the affidavit astatement
that the domestic partners understand the financial obliga-
tions that might arise in a court of law.

A final factor that can deter an employer from adding a
domestic partner benefit is a negative reaction from both
insideand outside the organization. Yet.expenence hasshown
strong seniormanagementsupport and a well-designed pro-
gram can make the addition of domestic partner benefits
asmooth transition foremployeesand the employer’scom-
munity.

Considerations in Plan Design

Defining Domestic Partnerships

Theelementsofplan design are often closely linked, if not
inseparable, rrom the employer's decision to provide domes-
tic partner benefits. From a practical standpoint, these pa-
rameters need to be clearly delineated. Defining fhe term
domesiic partnership and what benefits will be included in
domestic partnership coverage are two important tasks.

The primary decision indefining the term domestic part-
nershipiswhether eligibility will be limited to same-sex cou-
ples or ifit will include both same-sex couples and hetero-
sexual couples. Employers choosing to define a domestic
partnership only in terms of same-sex couples usually do
so on the basis that same-sex partners do not have the op-
tion to marry: Same-sex marriages are prohibited by law
in every state. This approach to defining a domestic part-
nership uses the legal definition oimarriage, the employer-
sponsored benefits provided couples based on marriage,
and the unattainability of mamage for same-sex couples
as the basis of its logic.



3n tne other hand, emcio'-ers choosing to nclude both
Nir.e-sex coupies and heterosexual coupies in:ne:r defini-
tion ofadomestic partnership shift the fuicrum oftheir rea-
soning from legal marnnge. per se. co the nature of a reia-
icnship. Thisapproachacceptsan individual'sseiectionof
lute partner—as well as the form ofihe pannersnip— without
forgoingemployer-sponsored benefits that would have been
availaDle given ocher personal choices. Many heterosexual
:ou pieschoose not to marry fora variety ofreasons, yet form
enduring relationships and staple families. Incluaingsarne-
sex couples and heterosexual couples in domestic partner
coverage addresses equal access to benefits regaralessofsex-
ual orientation or mantal status. It also addresses issues of
.reversediscriminationonchebasisofsexualonentaiionthat
can arise when domesiic partner coverage isoffered only to
same-sex couples.

Certification of Domestic Partnership— The Affidavit

Once an employer decides whether to cover all domestic
panners or only same-sex domesiic partners, the next step
identifying what other characteristics define the relanon-
enio. These may be broadly defined, such as sharing a long-
term, committed relationship ofindefinite duration, orspec-
fiea in detail. Generally, these criteria and other relevant
nr'ormation are stated in an affidavit, wnich may or may
not require the seal ofa notary public, signed by theemployee
ana the domestic partner. Tae following list induces the many
criteriaemployershave used todefine domesnc partners. Rarely
cces an employer require ail of chem.
1 Individuals are in an intimate, committed relation-
ship.
2. Individuals intend to remain in the relationship in-
definitely.
3. Individuals are financially interdependent.
A Individuals are responsible foreachother’scommon
welfare.
5. Individuals share the same residence.
5. Individuals are jointly responsible for debts to third
parties.
Both individual’, are of legal age.
3. Neitherindividualisrelatedbybloodcloserthanwouid
bar marriage in the state of their residence.
?. Individuals have lived together foraspecified length
of time prior to seeking domestic partner benefits.
.0. Bothindividualswerementallycompetentatthetime
of consent co the relationship.
;L Neither partner is married to anyone else.
2. Neither partner has another domestic partner.
Some employersrequire additional evidence ofthe bona
fiae nature of the relationship such as documentation of
cint ownership ofsignificant assets (e.g.. car, mortgage or
aank accounts), a copy ofa jointly signed lease or, where
aoolicable. registration in a city registry ofdomestic part-
ners. The degree of proofofthe nature ofthe relationship
a matter for careful consideration by the employer. One
tource points out that financially interdependent domes-
tic oartners may not own property together or share bank
accountsand credit cards because under federal tax law there

may be disincentives to ao so.'8 Further tne extent ic-vrucn
tne employee ana the comestic partner are askec to cer-
tify the aecaiis or provide evicence oftheir reiationsmpmav
be viewed as an invasion of privacy, particularly ifthis level
of inquiry is not asked of mamed employees. Some em-
ployers nave developed affidavits applicaole to all employ-
eesseeking two-party orfarmiy coverage. These generic forms
ask information applicable to both legal spouses and do-
mestic partners. Similar forms affirm termination of the
relationship oy divorce, mutuai agreement or death of the
spouse or domestic partner. Employers may impose a wait-
ing penoa between dissolution ofa domestic partnership
and eligibility for domestic partnership benefits in a new
relationship.

Itisimportant employeesand their partners understand
the personal, financial and leg3l implications ofsigning the
affidavit. Mostaffidavits include a statement forewarning
the employee of possible tax consequences ofadding ado-
mestic partner to health insurance coverage: The cost of
coverage paid for by the employer on behalfofa domesiic
partnercoulabeconsidered taxable income to theemplovee.
(See Tax Consequences of Health Coverage.) Domestic part-
ners should also be informed the signed affidavit may be
interpreted by some courts as a legally binding document
with community property, support payment and otherspous-
alequivalency implications.2QFinally, the affidavitshouid
deariy state the consequences, if any, of willful falsifica-
tion ofinformation. For example, falsification may result
in disciplinary actior, including discharge from employ-
ment orciviiaction broughtagainstthe individuals for losses,
including reasonable attorney fees, incurred as a result of
the falsification. Domestic panners can expect the employer
miill treat the affidavit in a confidential manner ana dis-
close information only with written authorization or ifoth-
erwise required by law /0

Scope of Coverage

Tne employer tasks of defining a domestic partner and
determining thescopeofcoverageare inevitably intertwined.
Deciding what benefits to provide domestic partners raises
difficult questions from policy to cost. Employers generally
fall into two groups: those offering the full benefits pacxage
codomestic partners and those offering nonheaith benefits.
To date, the majority ofemployers providing domestic part-
nerbenefitsofferarangeoffowercost benefits such as family/
bereavement/sick leave, adoption assistance, relocation ben-
efits. child resource and referral services, access toemplov-
er’s fitness center, invitation to employer social functions
or use of employee assistance programs (EAPSs). A signifi-
cantand growingnumberofemployers have extended these
benefits to include medical, mental health, dental, prescrip-
tion drug and vision care benefits, as wel" as dependent life
insurance, group legal services, tuition assistance, lone-term
careand flexiblespendingaccounts.Moncefiore Medical Cen-
ter in Bronx. New York isamong those employers offering
the widest range of benefits.



Administration of Domestic Parmer Benefits

Administering domestic partner benefits involves em-
oioyee communications, registration, deregistration, ap-
plicable waiting periods, enrollment, employee premiums,
ralculation of imputed income to the em ployee for tax pur-
poses ana health continuation coverage. Issues relating to
the taxability ofdomestic partner coverage, some ofwhich
lave already been discussed, are of particular concern to
employers.

Tax Consequences of Health Coverage

Although somewhat complicated, the tax consequences
of extending employer-sponsored health coverage to do-
mestic partners ofemployees and their dependent children
are clear-cut. Simply stated, employees with a domestic part-
nerwho isnotacommon-law spouse and who does not qual-
ify as a dependent under the IRC are taxed on health care
coverage paid for by the employer.

Generally, underthe IRC, employeesare not taxed on em-
ployer-sponsored health coverage provided them or their
spousesand dependents, sdefined inthe Code/1Sincethe
Internal Revenue Service looks to state law to define spouse,
and no states have passed statutes that treat domestic part-
ners as spouses,3 a domestic partner who is not a spouse
by common-law marriage must qualify asa dependentto ex-
clude the cost of employer-paid health coverage from the
employee’s gross income. The IRC defines a dependent as
one who receives at least halfof his or her support during
the calendaryear from theemployee (taxpayer) and isa “mem-
ber of the taxpayer’s household.”33 Further, a relationship
between the domestic partner and the employee that is il-
legal under state law precludes the domestic partner from
qualifyingasa“memberofthe taxpayer’shousehold"34and,
therefore, from qualifying as a dependent.

Employees whose domestic partner’scoverage issubject
to taxation must include in their gross income the amount
by which the fair market value of the health coverage ex-
ceeds the amount, ifany, paid by the employee with after
tax dollars for the cost ofcoverage. Ifemployee contribu-
tions are made on a pretax basis through a cafeteria plan,
the amount is generally treated as taxable income to the
employee since "the use of pretax money to pay for any
coverage has the practical effect ofturning employee-pay
contributions intoemploverconiributions forthe purpose
of determining imputed income."383“Reimbursement of
medical expenses with respect to a nondependent (domes-
tic partner! WU result in additional taxable income to the
employee, unlessthe employer’scontributions attributable
to the reimbursements are either paid by the employee or
included in the employee’s compensation, or acombina-
tion thereof.” 36Taxaiion ofmedical reimbursements israrely
an issuesince, when applicable, the employer-paid cover-
age is already treated as taxable income.

The IRS has provided very tittle guidance for employ-
erson now to determine the fair market value ofthe health
coverage and has indicated it will not do s0.3' Employers
are nonetheless responsible for developing a reasonable

Taxability of Domestic Pirmer
Health Benefits

The fair market value of employer-paid
health care coverage for the domestic partner
is considered taxable income to the employee
UNLESS ail three of the following condi-
tions are met:

e The domestic partner receives at least 50%
of his or her support during the calendar
year from the employee.

e The domestic partner shares the employ-
ee’s residence as his or her principal home
and is a member of the employee’s house-
hold.

e The relationship between the domestic
partner and the employee is not in viola-
tion of state and local laws.

method. Treasury regulations say fair market value is de-
termined on the basis ofall the facts and circumstances.3
Additionally, an IRS private letter ruling reversed 3n ear-
lier IRS position now stating the fair market value should
be determined according to group, ratherthan individual.
rates.39 One attorney suggests it may be simplistic for an
employerto arrive ata fair market value by calculating the
difference between whatthe employee would pay for health
coveragewith and withoutthe addition ofthe domestic part-
ner a more accurate method might be to develop a com-
posite rate based on claims expenence.40

The fair market value of the health care coverage issub-
ject to federal income tax and must be reported as imputed
income on theemployee's Form W-2. Employers must pay
FICA and FUTA taxes.on these amounts and ensure ade-
quate: withholding.

COBRA

Employers extending health benefits co domestic part-
nerstue faced with the decision whether and/orto what ex-
tent to offer continuation coverage to these individuals as
well. Under the Consolidated Omnibus Budget Reconcil-
iation Act of 1985. only spouses and dependent children
are considered qualifiedbeneficiaries: It appears, therefore,
employers do not have to continue health coverage under
COBRA for domestic partnc \ Benefit specialists differ
on this issue, however.4' Employers may voluntarily con-
t.nuc health coverage to demonstrate cr nsistency in the treat-
mentofdomesiic partners asspousal equivalents. Although
someemployersdo notcontinue coverage fordomestic part-
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non :3onCOBR.Acuail(y;nee\renc5.others;bllowthesame
zc\ mage. notice ana premium ruies as formarr.ec coupies—

f. 'br no other reason, than ease of aumimstration.

Conclusion

In :ne next five to ten years, according to one employer's
predictions. the provision ofdomestic partner benefits wiil
become mainstream.42Today, however, employers face very
transitional times. The ’ontrove-sial nature of the issues,
the small and short-livea pool of coupies on wmch cost ex-

perence is based, the administrative irregularities and le-

gal complications can discourage employers from offering
acmestic partner benefits. Nonetneiess. some employers are
fincir.g new wavs to develop their oenefits packages despite
financial, political and societal uncertainty and the imped-
iments of an existing body oflaw "that never contemplated
'nor.-traditional relationships.’

Melody A. Carisen, CEBS
Assijciate Director of Research
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“hose entities marked with an asterisk i" otter bereavement ana, or ramilv illness leave onlv. Unless otherwise
noted, other listed emoiovers oner benetits that include some t'orm or health insurance coverage tor domestic

partners ot empiovees.

Private Employers

Most or (lie plans noted below define domestic partners to include same-sex couples as well as unmarried het-

erosexual oartners. Benefits van/ widely.

Adobe Systems, .Mountain View. Canf.
American Civil Liberties Union,

San Francisco and national onices
American Cvanamid'

American Friends Service Committee,
philade!ohia, Pa.

Amencan Psvcnologicai .Association.
Washington. D.C.

Apple Computer. Cupertino, Calif.
Bank Amenca. San Francisco. Calif.'
3en Alem/s Homemade. Wateroury, V.
3lue Cross and Blue Shield ot Massa-
chusetts

3orland International Inc. Scotts Valiev.
Calif.

3oston Globe. 3oston. Mass.

Bureau of National Affairs iBNA),
Washington, D.C.

Canadian Press (wire service). Canada
Capital CitiessABC

Colgate-Palmolive

Consumers United Insurance
Company. Washington. D.C.

Cray Research’

Dayton Hudson

Dow Chemical*

Eastman Kodalt. Rochester. N.Y.*
Episcopal Diocese of Newant.

New lersev*

Fannie Mae (Federal National Mortgage
Association!, Washington, D.C.

Federal National M ortage Association
Field Museum 0! Natural History,
Chicago, ill.

First Bank System'

First Chicago Corporation’

Fred Hutchinson Cancer Research.
Seattle. Wasn.

Gardener's Supply, Burlington, W,
Genentecn, San Francisco. Calif.
Creenpeace International, Washington.
O.C.

Croup Health Cooperative 01 Puget
Sound (HMOI, Seanle. Wash, (imple-
mented later in 1994)

Harlev-Oavidson (use of onsite facilities!
Home Box Office (HBOi (Time Warner,
Inc.). New York. N.Y.

» Howard. Rice. Nemerovski. Canadv,
Robertson A Faik. San Francisco. Calif.

» Human Rignts Campaign Fund. Wasn-
mgton, O.C.

» IBM Inonhealth coverage benelits)

» interMedia Panners. cable operators

» Irell A Manella

» <rum A Forster Commercial Insurance
(lor unmarried heterosexual couples in
common-law states)

» KQED. San Francisco. Calif.

» Lamoda Legal Derense A Education
Fund. New Yortu N.Y.

» Levi Strauss A Co.. San Francisco, Calif.

L* Liiienihal A Fowier. San Franasco, Calif.

» Los Angeles Philharmonic Caiif.

» Lotus Development Corp., Cambridge.
Mass.

» Mattel*

» MCA/Umversal. Universal Citv, Calif.

>

>

Microsort Corporation. Redmond, Wash.

Milbank. Tweed. Hadley A McCloy,
New York. N.Y.

» Millennium Global Inc. Clearwater, Fla.

» Minnesota Communications Croup
(Minnesota public radial. Minneapolis.
Minn.

» Montetiore Medical Center, Bronx N.Y.

» Momson A Foerster (nanorrwide. all of-
fices!

» National Center for Lesbian Rights.

San Francisco. Calif.

» National Cav A Lesbian Task Force
Policy Institute. Washington. O.C.

» National Organization tor Women,

Washington, D.C

National Public Radio. Washington. D.C

New York Life A Annuity*

New York Times. New York. N.Y.

NEXT Computer. Redwood Citv, Calif,

(type unknown)

Nonhem Teiecom, N.C

» Nonnwest Airlines (nonhealth coverage
benefits)

» Ontano. Canada (all private companies
must provide dental, prescription and
health care plans)

» Oracle Systems Corp.

vvyyvyy

v

» Omck. Herrington A Sutcliffe.
San Francisco. Calif.

» Pacific Gas A Electnc. San Francisco.

Calif.'

Pacific Mutual Life'

Pacific Telesis Croup'

P3ra Transit, Inc.. Sacramento, Calif.

Polaroid. Cambridge. Mass.'

Pnnciole Mutual Life

Research Tnangle Park, N.C.

Riggs National Corporation’

RIR Nabisco Holdings (nonhealth

coverage benefits)

Schirf, Harden A Waite. Chicago, Il

Seattle Mental Health Institute.

Seattle. Wash.

Seattle Times. Seattle. Wash.

Silicon Graphics, Mountain View. Calif,

(nonheatth coverage benefits)

Sonv Music Co.*

Sonv Pictures Entertainment

Spnnt Dallas, Texas irelocation aid onlv)

Starbucks Coffee Company, Seanle,

Wash.

Sun Microsystems

Teachers Insurance A Annuity*

Time Magazine Co.. New York. N.Y.'

Time Warner* (corporate staff)

Trans Amenca*

Trans Amenca Occidental Life'

United Church Board lor Homeland

Mimstnes (United Church of Chnsi)

University Students Cooperative

.Association. Berkeley. Calif.

US BanCorp*

US West*

Vermont Cirl Scouts Council. Nt.

Viacom international (MTV.

Showtime), New York. N.Y.

» Walker An Center, Minneapolis. Minn.'

» Warner Brotners (Time Warner. Inc.l,
Burbank. Calif.

» Wells Fargo A Company*

» WC3H. Boston. .Mass.

» Woodward and Lothrop. Inc.
Washington. D.C (merchandise dis-
counts only)

» Wyatt Company
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Colleges

Numerous colleges provide health and ocher benefits tor domestic oartners of "acuity and staff. In some cases,

earners of students aiso receive consideration,

nciuding eligibilitv for married student housing and the use ot

scilege facilities. Conditions and benefits varv wibeiy among the campuses listed beiow.

» 3owdoin College. Brunswick, Maine

» 3rown University. Pmviaence. 3.1.

» Carnegie Mellon, pittsourgn. ?a.'

i» Clark University, Worcester. Mass.

» Columbia University, New York. N.Y.

» Dartmouth College. Hanover. N.H.
same-sex partners onivi

» Florida Inlernalional University,

Miami, fla.

» General Theological Seminary
Eoiscooai—nousing ror same-sex com-
mitted couoles wno are stuoemsl

» Georgia State University, Atlanta. Ca.

» C.'inneil College. Grinnell, .owa

» Harvard University, Cambndge. Mass.
must register domestic partner in Cam-
bridge or other citvl

» rliram College. Hiram. Ohio
unorficial)

» :thaca College, ithaca. N.Y. ;Human
Rignts Commission found housing re-
itnaions unfair ro unmamedsl

» Massachusetts institute of Technology,
Cambndge. .Mass.

» Middlebury College. .Middlebury, Vt.

» Mission College, Santa Clara. Calif.

» Mooreneao State University, .Moomead,
Minn, (unofficial)

» New 'orx Universirv Law Scnool.
New York. N.Y.

» New Yorx University. New York. N.Y.
same-sex banners oniv)

» Nonh Dakota University. Grand Forks.
n D.

» Nonheastern University. Boston. Mass.

» Occidental College. Los Angeles, Calif.

» 3itzer College. Claremonr. Calif.

» 3rinceton University. Princeton. N.|.

» Rutgers University, New Brunswick. N.J.
benefits stalled bv administration, now
«n .itigatiom

» Smitn College. Northampton. Mass.
same-sex 0artners onlvi

» Slantoro Universirv, Palo Alto. Calif.

» iUNY Stonv Brook. Stonv Brook. N.Y.

» Swatnmore College. Swathmore, Pa.

» “"eacr.ers College. Columbia University,
New York. N.Y.

» Tuits Univers.tv. Boston. .Mass. ,same-
sex racultv, staff, students onlv. :f legal
enamage becomes available, oartners
must marrv to retain benerits.)

» Union Theological Seminary, New York,
N.Y.

» Universttv of 3ntish Columbia. Vancou-
ver, 3.C.. Canada

Governments

» University of California. Los Angeles.
Calif.

» Universirv 01 Chicago. Chicago. Il
same-sex oartners onivi

» University ot Coioraoo. 3ouioer. Colo.

» Universirv or lowa, owa Citv, 'owa

» Universirv of Micnigan. ~nn Aroor. Mien.

» Universirv of Minnesota. Minneaoohs.
Minn.

» University of New Mexico,
Mbuquerque. N.M.

» Universirv of Oregon, Eugene. Creg.
student housing)

» University -f Pennsylvania, Philadeioma.
Pa.:same-sex oartners onlv)

» University of plttsburgn. Pittsourgh. Pa.
.tuition remission, lacility access ontv tor
same-sex partners: no insurance)

» Universirv of Tamoa. Tamoa. Fla.

» University of Vermont. 3urtingon. t

» University ot Wasnington. Seanle.
Wash, .bereavement: other benefits are
penaing)

» University of Wisconsin. .Madison. Wis.

» Wasnington State University, Pullman,
Wash.

» Yale University, New Haven. Conn.
'health coverage for same-sex students,
faculty, admin, and start)

As with private employers, most of these governmental plans define domestic partners to include same-sex cou-
ples as well as unmarried heterosexual partners. Partners qualify for benefits under conditions that vary widely.

» Alameda County. Calif.*

» ~nn Arbor. .Mien.

> icourt declared unconstitu-
tional. under aopeal)

» \Virttm. icitizens voted citv charter
benelits law restricted to heterosexuals
onlv)

» 3alltmore. Md. Isame-sex oartners onlv.
health plan coverage starts lan. 1995)

» Berkeley, Calif.

» Berkeley Unified School District. Calif.

» 3oston, Mass unpaid health insurance
coverage)

» 3urlingon. Vt.

» Camonage. Mass.

» Canada (federal employees)

» Chicago. lll. Ipaid bereavement leave
onlv)

» Dane Countv. Wis.*

» Dane Regional Planning Commission’

» Delaware. N.I.'

» Denmark isimilar benetits as mamage
:0r same-sex citizens who are 'regis-
tered partners")

» cast Lansing, Mien. Inonunion employ-
ees oniv)

» France imedical benelits for nonworking
panner if citizens are French. three-vear
residents who have lived togetner at
‘east one /ear)

» Greenland (similar beneuts as mamage
Or same-sex cmzens wno are 'regis-
tered partners"!

~

Harnord. Conn.

Henneoin County, Minn.*

Ithaca. N.Y.*

<ing County, Wash.

Laguna Beacn. Calif.

Los Angeles. Calif.

Maaison. Wis.*

Massachusetts* (management level onlvi
Metro Toronto Council, Canada
Minneapolis, uen . (court declared invalid,
to be appealed) (was lo give cash pay-
ments unol insurance could be arranged:
excludes unmanned heterosexuals!

» Minneapolis Puolic Library, Minn,

» MmneaDOlis Scnool Oisinct. Minn.

» Muimoman Cauntv, Oreg. .medical
coverage for nonunion!
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‘m Mumciojntv 5L Metrooolitan Seattle
vetroi. ieimle. .Vasn.

» New Souin Wale" Australia >all citizens:
?ame-ex couotes ioousai ngnts ;o0 each
other s orooerivi

» Naw Yok

» New York. N'Y

» Norway isimiiar oenems as marriage <or
lame-iex citizens wno are ‘esegistered
oartners h

» Oakland. Calif.

» Oak Park. lil.

» Ontario. Canada

» Ottawa. Ont.. Canada

» Port'and. Oreg.

» Rochester, n y

» iacramento. Calif.

» San Oiego. Caiif.

» San Francisco. Calif.

» San lose Scnooi Oistnct. Calif, icertain
unionized emoioveesi*

» San Mateo Countv. Caif.

» Santa cruz. Calif.

» Santa Cruz Countv. Calif.

» Santa Cruz .Metropolitan Transit Svstem.
Calif.

» Seattle. Wash.

» Sherwood Hills Village. Wis.'

Unions

» Sweden similar oenents as mjrruize 'or
eamevex citizens wno are  Bgistpn*"
oartners h

» Takorna Park. Md.

» "oronto. Ont.. Canada

» Travis Countv. 'exas’

» United States Cvii Service'

» United States Oeoanment ot mousing
iHUO)’

» Vancouver. 3.C., Canada

» Vermont tall state worxersi

» Wavne Countv. Mien.

» West Hoilvwood, Calif.

» West Palm Beach. Fla.'

» Yukon Territory, Canada

The unions listed have negotiated benefits for same-sex partners, although some may provide benefits onlv m

selected localities.

» aFSCME. Local ia6, Sacramento. Calif.'

» Amalgamated Workers Union. Local 38
iRWDSUI*

» Amencan federation of Government
Emolovees. Local A76/HUD*

» Canadian Union of Public Employees
Local 932, Ontano, Canada

» Columdia University dencal workers.
New York. N.Y.'

» Committee of Interns and Residents
Starf Union. New York. N.Y.

» Council 32 (pnson guards— N.Y. Stale
benetits)

» OC Nurses' Association*

» International Brotherhood of Electncal
Workers. Local 18. Los Angeles. Calif.

» Legal Aid Society, New York. N.Y.

» Legal Services Corporation. Oes Moines.

lcwa'

» m1 Sinai Hospital. New York. N.Y.*
(nursesl

» Museum of Modem Art, New York.
N.Y.*

» National Treasury Employees Umon'

» New York/New lersey INYNEX), tele-
phone company workers, New York,
N.Y.

» Oil Chemical and Atomic Workers (sev-
eral locals m N.Y. and elsewhere)

» Pacific Cas A Electnc. San Francisco,
Calif.*

» Public Smolovees federation iN.Y.
State. 5SEIU/AFn

» Retail Store Emolovees Union Local
Al10R-3FC5. San Francisco. Cjiif.*

» Seattle Public Library. Wash.'

» United Universirv Professors (professors,
doctors and some nurses in teaching
hospitals—N.Y. State!

» Village Voice newspaoer, New York.
N.Y.

This list o f employers and other organizations offering domestic partner
benefits, current as of October 1994. was compiled by the Partners Task
Force for Cav and Lesbian Couples, Sox 9635. Seattle. WA 98109-0635:

(206) 935-1206.

rii Omi W



oy<e -
O<5

This .-narenai ce protectee zy
:ooyr:gnt Law ¥:tle 7' 5 Coce)

- he new beneficlaries

Despite complications, some companies find that extending
beneTits to domestic partners isan inexpensive way co accomodate

valued employees.

Duncan Oshorne

Wi hen Boston-based International Data
Group decided to admit its employees’
unmarried oartners— 0 “spousal equivalents’—to
its health benetits plan last Apni, the move was
especiailv well-rimed for one of its key employees.
Deb Goldstein, president of list services at IDG. 1
publishing and research company which covers the
computer industry, and Julie, her domestic partner
of 14 years, were confronting a serious problem.
Julie, i jewelry designer, was moving from tfuil
time to part time work and faced the loss of her
nealth benerits at work. Bur after ID G’s decision on
benetits. Julie moved onto Goidstein’ plan instead.
‘I could oner Julie better coverage for compara-

ble dollars.” Goidstein says.
Indeed. Julie now pavs iess
for her heaith coverage. The
ID G pians aiso includes den-
tal care, a feacure that was
not part ofJulie's prior cover-
age. But for Goldstein, this
was more than just a good
deal for her partner— it was 1
demonstration of IDG'’s
“respecniiT acurude cowards
its employees.

“A company’s asscr is ics
humans,” Coldstein says. “If
you treat them correctly, they
work hard and they stay wich
you. That's how companies
make money.’

Companies like IDG and
employees like Goldstein arc
still very much che exception,
but change is in the air. Non-

married couples, or domestic partners, both straight
and gay, have become a growing presence in the
US. According to che 1990 census. -.2 miilion LS
households, or 5% of a total 94 miilion. consist of
two unrelaccd adults. Opposite SEX touples consti-
tute 2.0 miilion of these, and 1.6 miilion are same-
S€X— although nor all of these are in iong-cerm rela-
tionships with each other. Increasingly, employees
are asking for benerits for their non-mantal part-
ners— ind. in many cases, gcrung diem.

Employers and insurers ser their own derimcions
of “domestic partner.” and rarely ask for proof that
a couple meets any of the specifications. Bur most
use language that mirrois locai mamage law— two
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anmarneu aduics. unrelated by aiooc. unc .n u .lose
ana committed relationship. iimiiur lans'uase was
used by New York City 'use year when :r oecume
:he cirst occv :n :ne US co set up ucomescic oartners
registry :o give local emolovers wno esvanted :0 otter
benerits j quick way :0 check emoioyees itarus.

The hrsr employe: n che L'S co extend aomestic
partnership benerits co che unmarried partners or’its
employees—agay as well as stratgnc— was che
I'otct. a New York alternative newsoaper. in '.982.
Several years passed with little or no growth m cne
list until che late 1990s. but since then che number
ot’companies has swelled co rougrJv 120, according
co che National Cay and Lesoian Task Force, i
W ashington. DC-based lobbying group.

The list has been dominated by high ccch compa-
nies and puoiic employers, although some large media
companies— notabiv che New York Times Comoanv.
C3S. and many or Time Warner's 26 divisions—

IDG's Mathews: The employees raised the issue

have recendy recognized domesnc partners as weil. 3v
numbers aionc. che movement cannot be said co have
made a dent in che marketplace. According co che
1990 (JS Census, there are sligndv more chan 5.L
miilion enterprises or companies in the L'S and
Puerto Rico, excluding raairoads. agricultural produc-
tion. and government entities. Companies offering

aomesnc partnersnio benches thus account cor a cinv
two chousancths of ofL’S companies.

3uc mar.v or che companies char have been most
progressive n extending' benefits are .n vigorous, cast-
growing sectors or che economy— cutting-edge hign
ccch and media comoames. cor examoie— which mav
consticure a much larger jegmenc or che US economy
m comine -'ears. These are also companies chat reiv
on concingenrs of empiovees with special skills, ind
therefore are scronsiv motivaced :0 accommodate
:he:r soeciol neecs if it can be done inexpensively.

"A lot of it [the current low level ot coverage; is we
haven’t asked or empiovers haven’c thought or it.
sjvs Evan Wolfson, a senior staff actornev at che
Lambda Legal Defense and Educacion Fund, a non-
prorir. gav-ngncs law rirm based in New York. In a
1991 survey of JO San Francisco Bay Area employ-
ers. Foster Higgins found char half had been
approached by employees asking for domesnc part-
nership coverage. In 1991, only one had added che
benerir, but at least nine are reported ro have added it
since chen. .And employee demand is the hast reason
employers who offer it cite for adding the coverage.

Defining a “beneficiary”

Ac least at this early stage the movement to extend
domestic partnership benerits has been quietly suc-
cessful, and employees and advocaces remain
impressed by the rate at which the lisr of emolovers
orfenng them has grown. But larger issues remain.

The erfcr co win these benerits has been driven
more by che need for health insurance chan for
posr-retirement benerits. Indeed, an eariv obstacle
co winning domestic partnership benerits was the
opposition of insurers who cited increased costs—
mainiy those incurred by people with AIDS— and a
lack of raring daca.

3uc os che number of employers offering che benerir
has grown, those fears have been allayed. Today,
insurers such os Aetna, Pruaenciai, Group Hcaicn
Insurance of New York, and Kaiser Permanence
eicner offer che product in some cines or have indicat-
ed a willingness to do so. Pnc work o fwinning posc-
renremenr benerits. however, goes on with more than
a sidelong glance ac the courts and at ERISA.

ERISA derines a 'benericiarv” as a person desig-
nated by the parncipant or by the terms of che plan.
Ana both corporace and public derined oeneric
piuns generally stipulate that the benericiarv must
be a spouse— meaning mamed under state iaw— or
dependent. That derinidon excludes domestic part-
ners. wno are neither.
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tn 1 1990 czse, Rowirg » ATZT. ‘uéze Rooers
Pitterson of the ‘ederai tours for 'ne Jouthern
Oistncs of the Scace of Now Yorx auies, “Thae oiun
words of ¢ne plan r2qu.re 4 lezai marriage sacher
than 4 putauve or unctional ane.” Sunara Rovira
Aad sued AT&T aong 1 local New fork Clev ocai-
aance that uns discTiMINACON on e dasis Jf sexu-
d ortearanon, 1 New York state law char ans dis-
criminacion on the basis of marieai staus, ind
ATXT';s policy banning discnimindsion :n doch of
:hose categories.

Pacterson lert it to the scace lezisiature or labor-
T.anagement nezooacors 0 decide whether the det-
inition of spouse should be 2xpanded. While noch-
ing prevented Rovira and other employess from
sesking redress ‘rom AT&T or the legislature,

verr (Dmpeding ¢ Or Jrcum-
swances. “esich Deaents res-
INale With 2¢00ie (n 1 vay
:hac notung else does. That
Joesn’t mean ocher Jenenrs
iren t :MPOMINL. SUC TNIs vase
was designed 0 e thz upening vedge.”

Unaer -ne sezt..ment. botn zav ind deterosexual
domestic sartness nuw recsive the same heaich Jen-
211ts avaliaoie 0 pouses ind Jeoendent cauidren.

Emplovers do nor iways :rear 1l domesac sart-
aers zquaily, nowever, [n 1991, Lows Deveiopment
Corporation =xtenced domestc oartner eaitn fare
Jenenrs :or same-sex coupies oniv, on he Zrounds
thar opposite-sex :ouples could qualify simpiy dv
zerung married. The policy caused such in uproar

Many of the companies that have been most progressive

in extending benefits are
sectors of the economy.

1bseat such efforts. ERISA ook preczdence.

"We argued that AT s promise aoc to disciim-
‘nate on the basis of marical status and sexual oren-
:anon applied to the idmimstraton or its peasion
olan.” savs Suzanne Goldberg, 1 Lambda start
accorney. “The court suied thac ERISA oreemoted
aot only state and local law, bur aiso che applicaton
of 1n employer’s promise.”

Even when the plan sponsor is a public 2ancy, aor
covered by ERISA. and does not resmicr the derini-
rion of beneficiary 0 spouses. the quesdon arises as
t0 just how many deaefits the sponsor would be
willing to ¢xrend 0 domestic parmers.

[n last vear's sertdement of 1 widely watched 1988
coure case, Gay Tzacners dssociation, ¢t af, u. The
Board 3y Educarion 37 the Ciry o New Yors, postc-
retirement benerits were specificaily =xciuded. The
attorneys arguing the case decided to focus on
sbraining nealth benefis—in part because the need
‘or these couid be readiiv understood by 2 wider
public, bur 1lso w avoid any legal complicarions
stemming trom ERISA.

"When we tiled this case in 1988 there was very lic-

" tle actual accomolishment, lezal or otherwise, toward

zetng recognigon of these denenrs,” says Wolfson.
“The idea was to take the cleanest possioie case and 2

in vigorous, fast-growing

imong Locus emplovess thar they zenerated
snough sieczronic mail to <rash the company's 2-
mail syscem. Management has vet to :xpand the
coverage, however.

An inexpensive addition

The growth of defined contribution plans has
made ic easier t0 2xtend some level or retrement
benerits to domestic parters, nowever, because the
plan participant can designate che benenciary—
inciuding 1 domesuc partner,

“Whar :gnited it for us in thinking about domestic
partners and spousal equivaisat denedrs was our
empioves sopulation,” says Tomas Mathews, direc-
tor of human resources at [DG. “We had 1 numoer
of ¢mplovees—zay and lesbian emplovees—is well
1s the rest of our population :hat brougne the issue
torward.”

When [DG extended “spousal equivalent denenrs”
to its US emplovees in Apnl of last vear, the dene-
fts tnciuded health ind retirement. The compuny
otfers (s roughly 3,000 emplovees worldwide 1
401(k) olan, but with no mployer contribution.
While it is privately held, [DG aso has an <mploy-

e stock ownership plan that is virtually identical o
those orfered by publicly held employers. The stock

et
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Employees
impressed by the growing list of employers
offering domestic partner benefits.

15 vaived dnnuaily 9v in our-
side accounning arm.

The ESOP 1na “01(k) bene-
Ac:ary is the empiovee s spouse
oc spousal quivaient, unless
they consent o :nother 3enenciary deing named.
The only benedr domestic parners are aow speciri-
cally excluded rrom shaning is 2 dependenc life nsur-
ance policy. "We wanr 0 icract che Sest people we
can ger wherever they come trom,” savs Mlathews
ind allowing their domestic sarters © denerit from
[DG's renirement programs was one way @ faciicate
this.

[n an expanding business iike compurter magazine
publishing, which often requires nigh levels or
employes skills, changes n benefits 1t one company
<an prompt others o make simuar changes in ordes
to stay compezitive. New York-oased Zirf-Davis, an
[DG competrtor in magazine pudiishing, added
health and retirement denerits for domesac partners
some six months arter [DG 1innounced they wouid
otfer them, Mathews notes.

Bur Ziff-Davis says compedtive issues weze not the
cause, "Ours was a ohiosoprucal dec:sion much more
~than a compenave decision.” savs Sharon Silver,

direcror of benefiis. tn face, Siiver says, Ziff-Davis
had ilready decided <0 orfer benesfits to domestic
partners betore [DG implemented their benerr plan.
The prvately heid company orfers its 3,700 employ-
2es 2 401(k) plan wich a pronic sharing feature.

Whartever their concerns about comperirion,
employers say that adding domestic parmer benefits
helps to maintain the perceprion or the workplace
1s fair and to boost morale. “You've zot to treat

and

people fairly,” says Thomas Kigin, zeneral counsel
2t Minnesota Communicadons Group, the parent
organization of Vlinnesora Public Radio. “That
means equal pay for zqua! work. You avoid discrim-
ination. You need to establish policies thac create
motivation and loyalty. By the same token, they
have to be practical and economically efficient,”
The cadio station otfered ics 220 employess
domestic partner health and rerirement benefics in

advocates

1992. MPR marches =mployes contriour ons tu .ts
)3(5) renrement savings olan. And stwe MPR o5
self-insured and does aot oay dependents’ Reuith
covesage, its costs wvere low o bezin wich. Domestic
partners gay their Own premiums. Juc uUse meir
feaith coverage less tnan spouses ind depencents,
MPR ormc:als tound. So noc anly hus 2xrending
heaith Henerrs to Jomestc parters proved inexgen-
sive, MPR is “better orf zconomucaily,” Kigin savs.

Tax issues, and a court case

The zax 1ssues, parmcularly tor the empioves, 212 3
differenc marter, however.

When the emploves pays the premium or 1
domestic partner's heaith benefits ther are no :ax
issues, says Peter Wilson, a principai at emploves
benenrs consultant Alexander & Alexander in Sun
Francisco. And when the smplover oavs the premu-
am for in emplovees spouse, the <moloves s ot
taxed. Bur if che :n.nlovcr pays the premium for 1
domestic parmer, the Internal Revenue Servics con-
siders 1t part of the ¢mployee’s taxadle ncome.

The tax issues do not stop there. [f the coverage s
offered through a dexible benenits plan. the premi-
um for 1 spouse can de oaid with pre-cax Joilars,
notes Jonn Woyke, 1 sanwupal 1t Towers Parmn .0
New York. Bur under 1 dexible benerits olan 1
domesric partner does nor mest the legal derinicion
ot dcscndcnt and the prcmu-.m can only be said
with arter-cax dollars, making the payment an out-
ot-pocker expense to the zmplovee.

-"tddmona.{]v. the law trears spouses and domestic
parmers very differendly upcn che deach of the plan
parncipant. For instance, 2 $2 million taxable zstace
would not be subj=ct 0
estate raxes until arter cthe
ageath of the surviving
spouse, issuming the ¢nare
esrate is inherited by that
spouse, according to Paul
Vogel, in estate panning
specialist  ar Price
Warerhouse in St Louis.
Bur only the first 600,000 would be tree of sstate
taxes if left 0 1 domestic partner. The remaining
$1.4 mullion would fall into a 43% rax bracker.

Domestic partners could potennally also face a
15% excise tax on those amounts thar the [RS
determines are an “excess cenrement accumulation,”
Only a spouse can elect to deter that tax unoi arter
his or rer deach. Addidonal options are available o
a spouse that delay the 1ssessment of income ind

remain
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+ST208 TINGS WNILT Wouiad A0t Se svansie 18 lomes-
o Jaraaess. 3uc tme ifening crezrmenc OF COUSES
iNC JUMESIIC Jurtners mav -.‘Jnge—-f'or Limeesex
couples, it least—aigzending dn Re Juccome O 1
cours daccie currendy ze:ng wvaged :n Hawal.

[n 3uenr v Lein, introducsa in 1991, hres
JAME-SEN JouDies Lr2 suing The iace 0 Wia tne

mZ A0 10 Murry uncer state law ses “Pzasion ene-
for same-sex sarmnerss” Plun Sponsor. May
L9U4) A wicrory would mean same-sex coupies
could marn' ind decame spouses with the same
‘egal standing 1s vorosite=sex married coupies.

Under tne US constirucion’s “full aich and credic”

doctrine, ane stase must recognize the arncial

-..,:

staces, =awaul, have iexuai onencagon i
1 2roeeses (iass sncer cherr aw. ind 120 such Jro-
"#¢3i0N 1§ Jrovidec inder federai .aw. [n some states
3#7C2 HDDOSITION 0 :nese Droteczions Aas dared Lo

(ndezd, it 3uesr =, Lemwin iiluscrates anything ot is
St the :GiiC'C.— iurmunélr‘z 'hC Tiovement 0 Jro-
vige 3#:'1!:".!5 0 ll.'lCOﬂ\E'IUOH.:Ll OUD*CS SaN-2xaet 1
sost—1s Appie Compurer learned fasc vear. Tae
Culirornia-dased company had sougne 3730,000 .a
b B 4 .IDJ.:C!TIC."I(S JVET jeVEnN _curs 0 DU.llL. in J-)O
miilion, 700-+mploves sianc :a Wiiliamson
Councy. Texas, outside of Ausun.

{n an imoad 3-2 voce the counov Jommissioness
rejected the deal, cidng Appie's poiicy or xtending

RCILLI:I‘:.-‘_'

Domestic partners pay their own premiums, but use
their health coverage less than spouses and dependents,

MPR officials found.

iction of inother—such 1s marriage—absent 1
strong public policv rzason. ind so rawai's aew
derinition of spouse wouid xtend 1cross the LS.
The suit was dismussea dv 1 .ower court, dur in May
of last vear Hawaii's Supreme Court orde:ed che
lower court to dear :ne case, saying thacr under
Hawaii’s state consactunon. o deny a same-sex zouple
1 marniage lcense was “sex disciiminadon.” Tae court
piaced the surden upon the stare to show 1 com-

seiling state interest. ind no less teswicuve means of

achieving that interest. [0 jusary such discriminagon.

The erforr faces aauncing political opposicion.
Last Apal Hawaii enacted a il arfirming thar the
state’s marnage licensing laws appiy only to oppo-
site-sex couples, [n an obvious poke ar the Supreme
Court. the oiil’s oreamble states, *Any change :n
these laws must come ‘rom cicher the legisiarure or
1 constcurional « 'aveation, not the judiciary.” Buc
the 5l 1iso establisned 1 commission t© “examine
:he precise legal ind economic benefits™ that are
denied 0 same-sex coupies. and now the Hawail
lezislacure couid extend benents to those coupies
short or illowing same-sex marmage.

Meanwniie. 1 tnai s scheduied in Jaesr v L:win
for the lower court aext Apnl. With appeals 1ssured
on any auling tavored by either side, 1 decision s
experted 1n 1996 rom Hawaii's highest court.

Wherther :he other 49 states would extend “full
taich and credic” so Hawaiian marriage cermiricates
granced 0 gay couples is a chorny issue. Only 2gne

Senerits to the Jomestic partness of its ¢mplovess.
One commussioner 'wenc 50 far 1s "0 suggest =hat
Acple couid noc ‘ollow this policy in Texas, where
jodomy remains 1 came. Ultimately, one commus-
sloner changed nis vore and Appie went inead wieh
:ne new planc—our only arter the councy garnered
aacional press ind Texas Governor Ann Richards
intezvened,

A wan in the Hawatian case could ’Jring that sort of
xplosive ":gnr 1o the nadonal level, zav advecares say.

'\f[v sense is chat if the Hawaui case comes out wich a
dec:sion in favor of gay marriage shere wiil be nauon-
u oppositnon ind Congress wiil enter the fray,” says
Gr:g King, communicadons director 1t the Human
Rignhts Campaign Fund (HRCF), 1 Washingron,
DC-based gay lobbying gzrouo. “Congress. 1s it is vur-
rendy consaruted. will oppose :t.”

This is not to say thar domestic parmership bene-
s would face the same fate. HRCF polling daca
inaicates that oeopie in the US tead o have a basic
sense of jairness that is offended by iisc"lmma:lon
1nd inequalicy. The tund has found “broad support’
‘or domestic partnershup benents, despite mimmal
iupport tor “zay marruge.”

“There’s 1 underlying sense imong :he elecrorate
that discriminacion is wrong, but chac marnage is
special,” King says. “Whar we aught ead up wich is
1 siruanion wich a cail against ay marmages, but 1
cecognition chat some sort of fairness has to be
snahanced by suppornng domestic partnessiip.”

*1n oonsoriNovemper 1394

b1




This matenial may be protected by
copyright Law (Titke 17 U.S, Coge}

S’

— :
=N Administration Stewart D. Lawrence and John J. Fadel

"“Total Compensation” Plan Design:
The Dollars and Sense of Adding Domestic
Partner Health Coverage

omestic partner coverage has adding a domestic partner is the  holds with two unrelated adiuits of

b <
g‘\ been receiving a zood deal same as the cost for adding a spouse. oppgsue sexes, the nouseholder is 1n
e of media attention lately as Bur the second question, dealing with  the 15- to 34-vear age group chat is
onvate—and public—sector employ- anrollment, can oniy be answered by  orten the focus of emplovers’ recruit-
2¢s have begun to add domestic ';:art- considering certain vanables, such as  ment efforts. Simularly. in 32 percent
| aer coverage to their health benerit  the size of the group. the eligibility  of the households with unrelated.
" srograms. More than 60 organiza-  <rtena astablished and the cost to the ~ same-sex parmers, the householder is
g—: ﬂ ons now offer domestic parmer cov-  emplovee. a member of that key age group.
o g 2rage; most have been introduced The cost experience study dis- Emplovers have begun :o recog-
.4 over the past few years. Many other cussed in this article represents infor-  nize these relationshups bv 2xtending
3 : zroups that are now considering  mation that may be helpful for plan  health covarage to domesiic part-
s = offering health benefits to spousal  sponsors who are formulating policy  ners—orten defined as aduits who
2 9 squivalents of employees want to  on whether or ot to otfer domestic =~ share an emotional, phvsical. and
= fhj <now how others have assessed the  parmer benerits. [t has been compiled  financial relationship similar o that
Y U :osts associated with extending these by The Segal Company based on  enjoyed by married couples out who
,,:J g senefits and what their experience  information provided by organiza-  either choose nor to marry or cannot
29 445 heen to date. [n estimating costs tions sponsoring domestic partner legally marry.
ror extending benefits to domestic  benefits and on other independent Many of these emplovers are
oartners, two questions must be research. being more assertive in promoting
asked and answered: workforce diversity and have already
! ] ) . BACKGROUND implemented nondiscrimination
i.  Will the cost of adding a domes- Sxunedtng o e Uniad S | i K 3 §. Balie
; : g to the Unite ates clauses in human resource policies.
: :C parmrir ok the-sane:as adding Bureau of the Census, in 1970, there  Offering health enetits to Jomestic
Rpae: were 21,4 million single adults in the  parmers may be considered a natural
1. How many employees will enroll ~ U.S. By 1990, there were 40.4 million  extension of these policies.
a domestic partner for coverage? single adults, an increase of 2lmost 89

percent in just 20 years. Apparently, =~ DOMESTIC PARTNERSHIP COSTS

lh.e answer to the first question  many of these _'smgie people do not Private-Sector Cost Experience
s straightforward—to date, experi-  live alone. Estimates by the Census
2nco demonstrates that the cost of  Bureau are that in 1990, almost 5 per-
cent of the more than 94 million
households in the U.5. consisted of

[t is true that when Jependents
are added to a health plan, cosis
increase, But the percentaye :ncrease,
based on the size of the benerits Jud-

Stewarn D. Lawrencs is Senior Vica

Zrasicent, Regional Manager. ana who i eif

2rachce Legcer - Coroorate Prccnca, The two unrelated adults who identify get, may be verv small. At S i

. & ” get, may mall. At scantord

iagcl Comogny. New York, NY. themselves as “partners”—a term University, for étamol h i
; 4 3 ¢, the annuai

.onn J. Foded 1s Benalits Cansuitant, The that is not defined by the Census C  axtarcli !

: ! o5 L cost of extending health coverage ror
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“Total Compernsation” Plan Design

Jomestic partners was recently asti-
mated at 3100,000. Thus was only 0.4
sercent of a 324 miilion Sudget for
heaith care.

-Stanford University began cover-
ing domestic partners in February
1993. When the uamiversity
approached its three HMO carriers
with the request for :his coverage, the
carriers’ tnitial response was to
increase costs Dy charging an addi-
nonal amount dased on che assumed
added nisk of covering domestic part-
aers. Their intenuon was to “rate
load” between 1.0 cercent and ! per-
cent. Stantord chailenged the carners,
and ultimately all loading was
dropped. One HMO, however, did
charge a fla* cate fee or 33,000 to
extend benefits to domestic parmers.

[t is not necessarly true, howev-
er, that covering a domestic partner
adds more risk than covering a
spouse, This may be good news for
those organizations that are consid-
ered offering domestic partner cover-
age. There are at least two reasons
why this is not a surprising resuit.
Domestic partners ar. less likely to
have children (and, therefore, have
fewer dependents to cover) and they
are likely to be younger, on average,
than the group as a wiole.

Many organizations fear that a
disproportionate number of AIDS-
related claims will arise from cover-
ing domestic partners. However, of
the health benerit plans examined by
the Bureau of National Affairs in
1991, none have 2xperienced an
AlDS-related claim filed by a domes-
tic parmer of an employee. Sponsars

of these surveved plans claim that
their iniual concerns regarding the
fugh costs and ns«s of such coverage
were unfounded. Other independent
research nas vielded the same conclu-
sion.

While A[DS-related claims may
be mneviable ror some of these plans,
it is impor:ant o note that many
aealth plans iiready provide cover-
age for AIDS and that the average
cost of treatmenc has been between
330,000 and 570,000 for the individu-
ai‘s liferime. This amount is not
insignificant, but ccher illnesses can
be more expensive For example, two
weeks in intensive care following a
heart actack can cost in excess of
50,000, not including surgerv, relat-
d expenses, and rfollow-up care.

Furcher evidence or the cost of
other catastrophic illnesses can be
found. Research conducted ov Lotus
Development Corporation and The
Segal Company as part of the devel-
opment Of 3 domestic partner bene-
fits program for Lotus indicated the
‘ollowing:

1. Tne cost of covering AIDS is less
than that or ather catastrophic ill-
nesses. Some average costs of
care per case are.

* Heart disease: 530,000 -
70.000
« Cancer: 530,000 - 100,000

* Premature birch: 570,000
- 1,000,000

« A[DS: 330,000 - 70,0030

2. There s no sigruficant difference

tn the zost of covering same-s
versus fererosexual partners.

The risk or fraud s mimmal.

addiuon to financial s1sks inhe
ent in the domestic partner co
tract (e.g., 2ach domestic partn
could ce neld liabie tor the ot
2r's dedts; it couid Se usad in 2z
imony suits), an 2mpiloyee wr
signed a contrac: iraudulent
would iose mus or er ‘ob. Both

these ire strong deterrents.

[wr ]

- -

The Segal Company/Lotus stuc
is supported by the 2xperience
Consumers Uaited [nsuran
Company, which ofrers domes:
partner cOverage in every Srogram
offers. [t has done so for the past
vears. Consumers United offers .
orograms at the same cost 'vhether
spouse or a domesac partner is cc
ered. The company’s claims expe
ence shows no difference betwe-
covering a spouse or a domes:
partner.

The Village Vuicz (a week
newspavper published in New Yc
City), which introduced denerits
domestic partners in 1982, repo:
that covering a domestic partr.
costs the same as coverning 1 marm.
spouse. When the Vuice started cov-
ing domesuc partmers, its health pi.
was self-insured; it has sin
switched to an insured situation.
carrier, Group Heaith [nc, (GHI)
New York, covers Jomestic partne

. GHl s a not-ror-orone Aeaith care service
Jreanezacion that orovides 2otn
\ndemnicv and managed care cover
1ge 10 Insured <rNuos.
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“Total Compensation” Plan Design

of the Viilage Vuice's covered empioy-
2es ar the same rate as for anv other
sing:e emplovee.

{aternationai Data Group, Levi
Strauss, and Silicon Graphics also
recently began otfering domestic
partner benefits. Even though their
axpenience has been somewnat limut-
2d, :ney have reported that theyv do
not ‘oresee any significant rise in
heaith costs from the benefits that
have been extended to domestic
parmers.

Public Sector Cost Experience

The City of Berkeley, California,
began providing benefits to domestic
parwers through its own indemnity
plan n 1985, the first city in the US.
to do 50, Because of a lack of statist-
cal zata, Kaiser Permanente and the
HEALS HMO plans offered to city
ampioyees delaved domestic partner
coverage until 1987, and extended it
onlv when an additional 1.5 percent
“rate loading” was added to the nor-
mal oremiums. This surcharge was
discontinued in 1989, aiter the City
was ible to demonrstrate iour years of
Jomestic partner coverage without
any claims for AIDS or other cata-
stroohic illness. Since the City’s rates
have not been adversely affected, the
cost ‘o the City is limited to the pre-
mium costs associated with the addi-
tional dependents. This amounts to
5125.000 per year.

Thne City or Seattle, Washington,
has included the domestic partners of
Citv 2emplovees as eligible depen-
dents in the City’s medical and den-
tal sians since 1990. According to the
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Wall Streer [ournal (Decemper
19,1992), the cost for insuring
ampiovees’ unmarried partners (s
less expensive than covenng 2mploy-
2es’ spouses. [n 1991, the Group
Health Cooperative HMO added a
5.0 percent surcharge to the monthly
premium for domestic parmer cover-
age; the Pacific Health HMO added a
4.2 percent surcharge, and
Washington Dental added a 1.2 per-
cent surcharge. As of [anuary 1, 1992,
both HMOs and Washington Dental
Service dropped the surcharge ind
based premiums solely on the num-
ber of 2nroilees. The Santa Cruz
Metropolitan Transit District and
Santa Cruz County, Californma,
extended medical benerits to domes-
tic partners in 1987 and 1990, respec-
tively. Both plans are self-insured
and to date have reported no unusual
claims experience.

LIKELY ENROLLMENT OF
DOMESTIC PARTNERS

The second component of the cost—
how many domestic partners will
enroll—depends on the size of the
group, eligibility criteria, and the cost
to the emplovee. For groups that
have put this coverage in place, the
enrollment had varied from less than
1 percent of the employee population
to 9 percent. Plan sponsors that
include both opposite-sex and same-
sex couples have been at the fugher
end of this range. Expenence shows
that when sponsors offer health cov-
2rage to both groups. opposite-sex
cquples are more likely <0 enroil (see
Exhibits 1 and 2).

Expenence aiso shows that manv
emplovees with domestic partners
have not enrolled them tn thetr
employers' heaith plans. Most proba-
bly this 1s because many domestic
partners already have coverage else-
where and because the cost of cover-
age is taxable to emplovees. “everal
[RS Prnivate Latter Rulings have stat-
ed that an ainount 2qual 0 the tair
market value of the cost of oroviding
coverage to a domestic pariner must
be impured, that is, added to an
emplovee’s wages for purposes of
withholding and pavroll taxes.

Private Sector Enroliment
Experience

For private sector emplovers that
have extended benetits to domestic
partners, the numbers enrolled have
been small. [n June. 1993, Levi
Strauss reported that 0.8 percent of
eligible employees (200 vut of 25 000)
enrolled a domestic partner in their
plan. As of June 1991, Montefiore
Medical Center in the Bronx  New
York, says that only 0.29 percent of
their employees (20 of 7,000) ¢nrolled
in domestic partner Cov2rage.
(Montefiore limits thetr coverage tw
same-sex partners.) Lutus's experi-
ence has been consistent with these
figures. As of January 1993 |4 (0.45
percent) of its 3,100 employces
signed up for domestic partner bene-
fits, which are available only o Same-
sex couples.

The Village Vuice 15 at the nigh-
end of the range, with 94 »ercent of
employees enrolled in domestic yar:-
ner coverage. As of january | 993 che




“Total Compensation” Plan Design

EXHIBIT 1.

gnroliment Statistics by Type of Domestic Partners and Number of

Domaestic Partners Snrolled

Same Cco. iotal Numoer !

Sox Sex of Employees Yecr |

-orus e N/A 3.ica ¥
\Mcrrericre Meciccl Canrer 20" N/A 7.2Ca 393 |
villcge Yoice 3 o a5 193
Levi Strcuss 20 20 25.000 393 |
2upiic Secror Emclcvers i
3erceley. CA z ics 1.475 a4/m@3 |
Nest Hallvwood. 2A 0 5 180 763 |
3antc Cruz, CA 2 3 e %3 |
3en Frencisca, TA A P 30.242 1,02t |
searte. WA '43 133 3.000 703 |

" AvCIiCCie Cniv o scme-{ax gcrmers.

** San frencsca Cic Mor ‘elecsa CaTa Cn NUMOEr of (Cme-iéx SNC CoCcosife-sex cormers enralled.
77 zecencenrs (inciucing caucren) 2nrcliea cs ot /92,

ey regcrea a torci cf

' = Most recent cara cvauacie.
Zource; Tha Segei Camoceny

EXHIBIT 2.

Enroliment Siatistics by Type of Domestic Partners and Percentage
- of Total Eligible Employees Enrolled

- Same Cco.

Sex 2x rorcl Year
Invgre Jector smplovers |

LoTus 0.45° N/A 2,45 1/93

Menrericre Mecical Center 0.29* N/A 2.29 6/93
Vilage Voice 1.30 5.0 .40 /93 |
APA 0.23 .23 .66 ]
Levi Slrauss 0.32 0.48 J.40 5/93 i
- Public Secror Smplovers [
' 3erxetey, CA 1.40 710 3.50 493 |
Wesrt Hollywoad, CA 3.60 3,30 3.90 7/93 !
| Sanra Caz, CA 2.31 274 3.10 5/3 |
| San frencisca, CA I
searre, ‘WA 2.30 470 710 92T |

* Avcicole oniv *g sCme-sax cormaers,

. = MosT recent cara cvcicele.
jource: e Jega Czmocny

Yurce reported that of 133 2mploves:
i7 coupies were 2nroiled, six of ther
same-sex and 11 opposite sex.

PUBLIC SECTOR ENROLLMENT
EXPERIENCE

Public-sector emplovers have gene:
aily experienced higher 2nrollmer
than private sector 2mplovers. {n :h
City of Seattle, as of July 199,
approximately 5.9 percent of emplo\
ees (475 or 3,000) eligible for bener:
had enroiled as domestic parmers :
the aity’s health plan. Of the emplo
2es registered, aporoximately ;0 oe
cent (333) were Jpposite-sex parmer
while 30 percent (143) registere
5ame-sex Darmers.

As of April 1993, the City
Berkeley, California, had 1,7
employees, of whom 123 ha
enroiled for domestic partner tem
fits. Of these, 20 (1.5 percent or :
2mplovees) have same-sex partner
while 105 {7.1 percent or all emplo:
ees) nave opposite-sex partner
Sixteen (8.9 percent) ot the 18§
employees of the Citv or We-
Hollywood, California, enrolle
domestic partners as orf Juiy 199
Six wer> opposite-sex couples;
were same-sex,

As of May 1993, of 530 2mpio
2es or Santa Cruz. Califormia. 20 a¢
signed up for domesnc partner ben
fits. Two are same-sex couples (0..
percent); 18 are opposite-sex coupic
The City of San Francisco, Californ:
indicated that 3,701, or |2 perce
of the City’s more than 30.0
¢mplovees, have domestic Jartne:
However, only 161 partners anc
dependent children had iciua
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signed up for beneits as of January L.
1992, and more recent data have not
been released.

CONCLUSION

Most organizations that already
cover domestic partners are confident
chat the risk of incurring additional
catastropnic cost is minimal. The

number of empiovees who actually
anroll a domestic partner remains
small in most cases. Some already
have coverage through their own
employer, and the after-tax cost ct
the benefit tends to keep enrollment
down.

Emplovers who are considering
the addition of domestic parmer ben-

efits should carefully examine poten-
tal cost increases, within the context
of actual expense, rather than :nsunct
or guess. They should. instead,
understand that extending health
benefit coverage to domestic Dartners
of emplovees is an important auman
resources deci>ion that requires sen-
siivity and careful planning.




emp loyee —

ppal Lhier s

Ht:lll._‘.ri"!"il

199

Dome=sLic

omestic Partner Benefits
Are Catching On. . .Slowly

Employers' experiences show providing benefits

for domestic partners costs no more than doing so

for heterosexual married couples.

By Aurora Mackey

growing numoer of pri-
vate and pubiic compa-
nies nacionwide lave
begun orfenng medical
and other benerits 0 the
unmarried “domestic partners”’ of
emplovess. Employers ire 2xtend-
ing these benerits to respond to
employees' needs and preclude
potenual discrimunation charges.

WHyY EXTEND BENEFITS?

The numper of housenolds with
couvles living together outside of
marriage s rsing, according 0 a
1991 survey on domesuc partners
bv Hewitt Associates, benefits con-
suitants in Lincolnshire, [ll. The
U.3. Census Bureau #sumates that
.2 mullion households or 4.6% of
the 91 mullion households in the
nited States, are made up of
unmarried couples. Almost 2.6
million of these housenoids are
made up of gay and lesbian cou-
ples. This means that 3.4 million
aduits have a domesuc parme.. ip,
1ccording <o Hewirr,

Aurara Mackey 1s a freglance writer
Dased in Las Angeles.

This material may be protected by
copyright Law (Title 17 U.3, Code)

Some emplovers, especially
those that aave nondiscrimination
clauses that include sexuai orienta-
ton, say oriering domesuc partmer
benefits is an issue of parity.

“Qur position was to make our
benefits equitable,” says Bill Kee-
gan, spokesperson for Apple Com-
puter [nc., which made same-sex
domestic parmer benerits avalable
to its 12,500 empioyees worldwide
last year. “We don't want to define
what a famuly is.”

Others say they take pride in
offering the best benerits, and
consider offering Denefits to
domestic partners as another way
{0 artract or retain empiovees.

“A lot of companies also simply
want to be responsive 0 2mploy-
ees’ needs,” says Loralie Van Sluys,
a Hewitt researcner. “My compa-
ay, for instance, began orfering
domestic partmer benerits this vear
arter employees asked or it."

Since 1991 Van Sluys has been
tracking which companies offer
domestic partner benerits, She says
the majonty of companies that do
so tend to de in hign-tech or cre-
auve ndustries, suca is compurers

or entertainment,

But other companies ire inter
ested as well. Garv Cormuer,
senior human resource manager it
Lotus Development Corp., 1 com-
puter sortware company in Cam-
bridge, Mass., which bezan otfer-
ing what it zalls “spousal equiva-
lent” benerits in 1991, says his
company ceceives between 30 ind
75 calls each month from business-
es across the country that are con-
sidering offering the benerits.

Currendy, more than 70 major
companies offer domestic partner
benefits for gay parmers, including
Lotus, Silicone Grapfics [nc.,
MCA Inc., Microsott [nc., Viacom
[nc., Apple Computer, ind HBO
[nc.

The majority of comparues offer-
ing domestic partner benerits do so
solely to partners of gay and les-
bian coupies, says Van Sluys. How-
ever, some companies, such as Ben
% Jerry's Homemade [nc. und Levi
Strauss, have extended heuith care
oenefits to unmarmed heterosexual
couples.

Few companies cice legai ores-
sures as 3 mouvator. nstead, Van

vianod PP 73-78
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Sluys says. zeograpmic location 1S
more likelv 0 e an :nrluence,
espectaily where laws 2xplicitly
crohibit 2mployment discrimina-
tion on the basis of sexual orienta-
tion. Growtn or domestic partner
senefits has been strongest in Cali-
fornia and :he Zast Coast, she says.
Currencly. Van Sluys says, eignt
states ha' @ enactad laws that pro-
aibit eployment discrimination
on the basis or sexual orientation,
ind "0 cities ind counties have
sassed legisiation pronibitng dis-
crimination. Also, several munici-
salities have ipproved !nitiatives
-hat allow unmarried heterosexual
or homosexual coupies o register
15 domestic partners. They include
Minneapoiis; San Francisco; [thaca,
N.Y.; and Madison, Wis.

Late last vear, New York became
one or the |arest states 0 open up
:he way ior orfering domestc part-
ner oenerits wnen the Department
of Insurance lifted its 34-year pro-
nibition agamnst providing health
insurance :o Jdomestic partners.
California amended its insurance
code to pronibit such discrimina-
non in 1991, ind Hawaii, Massa-
chusetts, and Wisconsin all have
since enacted simuar legislation.

Buc somerimes the law isn't
alwavs the catalyst. [n 1991, Mon-
tefiore Medical Canter in New
York became the largest private
*mployer in the country to provide
health benerits to the partners of
gay and lesbian employees, after
the hospital's staff talked with
members of she American Civil
Liberties Union's Gay Rights Pro-
ject.

Based on statistics tor the popu-
lation tn general, hospital starf
learned zhat as many as 200
amplovess—or 0% of the hospi-
tal's workrorce—could be eligiole
for the benerit.

Domestic Partner Benefits

“Research
shows that
cnmmlﬂed;g g,

TOWARD PARITY

Althougn there ire no laws
directly requiring employers to
make the exact benerits available
t0 domestic partners that the
spouses of 2mplovees receive, Van
Sluys savs :he companies that do
provide domestic partner bene-
fits—abourt 30 Fortune 300 compa-
nies so ‘ar—do so wich the inten-
ton of providing the same cover-
age. Viacom, an 2atertainment
company :n New York with 5.000
empiovess. segan offering domes-
tic partner Jencrits 10 same-sex
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couples last vear. Health coverage
is idenucal to that offered z0 mar-
ried employees, ind is orfered
under the company's seif-insured
indemmcy plan.

Does orfering domestic partner
benefits make sense for companies
financially? While many companies
are reluczant to reveal theiur cost-
benefit inalysis, some irend Jdaca
indicate thart it isn't any more
expensive than offering benefits to
marmed couples.

“Tlie company dec:ded it made
zood financial sense: we wouidn't
have orfered it i 1t had Deen exor-
bitantly 2xpensive,' says Apple’s
Keagan, wno deciined to reveal the
anumber of 2mplovess who aave
registered r'or :he benerits or the
types of claims that have Jesn
filed.

Bryan Simmons, 1 sookesperson
for Lotus, would say that, as or last
month, about 20 or the company s
3,300 U.S. employees had regis-
tered for the benents, [he compa-
ay's claims experieace, ne savs,
“has been what we expected ©
research—that committed g:v,r and
lesbian couples were at no zreater
risk for catastrophic llness.” [n
fact, at Levi Strauss, the cost per
covered life for the group covered
by domestic-partner benefits was
significandy lower than that or qet-
erosexual cuupies.

Low NEW ENROLLMENT

Even when companies do orfer
the benefit. 1 smail percentage or
smployees actuaily sign on. Stan-
ford University calculated thac less
than 1% or its cmoloyees wauld
apply for the benefits, whnica
appears to have matched the =2xpe-
rience of several otner companies
and mumnc:palites,

According 0 1 1993 reporz 3¢
the Segal Company, in empioves
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senerits lompany ia New York,
rhe percantage O 2mployess Wno
-ewister fOr Jomsstic sartaer dene-
‘1ts s200s 10 De 285 tnan 3% or :he
company's worxiorca, i.thougn it
isn £ unusual for it to oe deiow 1%.

When the ciov of Seantie insutuc-
od heaith coverage ror both gay
ind lesbian and inmarred hetero-
sexual couples :n 1990, for exam-
ole, it oredictec an estimated 300
workers would sign up and allocat-
ad $430,000 or he benefic. A
vear, later, fewer chan 200 nad
isked ror the benerit.

CosT [s A Concern

Of maior concem :0 many com-
panies, of course, is the <ost of
:nsurance. Some ilso fear 2xposing
themseives t0 ine 2XOroiant Iosts
of covering AIDS viczims—wanica
1i50 i5 One reason some :Nsurers
have -erused 0 cover Jomestic
partners.

So far, nowever, companies suci
1s Lotus ind Apole Computer
report such fears are unfounded.

‘That's derirutely a dias :hat peo-
ole n zenerai tend to aave—that
AIDS cases couid drive costs up,”
says Cormuer. "Suc we haven't seen
it [n fact, we nave not seen any
negative rinanc:ai impac:.’

Dale Crant, vice chair of the
Segal 'Co.. savs there curready is
no avidence zhat coverage of same
sex oartners .s any more coscly
<han tor :he popuiaton ac iarge.

'You tvpically have fewer
dependents and N0 marternity Costs,
WwhlCca <an :nvolve 3 ot Of <Oost if
vou aave nign-risk pregnancies,”
Crant savs.

Another faczor is enrollmeat,
Not ail 2iigibie 2mpiovess sign up
for the benerits, 2ither decause
their Dartners ready lave :nsur-
ince througn inocher 100, Jr they
9Pt not 10 make therr sexual prer-
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We just tack away the anly reason far a managed
care campany. fa use a mail-order pharmacy: cast.
PCA is a nursing hame pharmacy offering infusian
therapy, case management, express persaonal delivery
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arence or living situation Xnown.
Gay rights advocates have esumat-
2d that onlv one nomosexuali
smpioyee in 10 reveais his or her
sexual preference in the work-
place. :

Nevertheless, many insurers will-
ing to cover domestic partners
moved caurtiously. Concerned
1bouc the lack of underwriting
experience and the lack of control
over the risk pool, many iniually
levied a surcharge to cover expect-
2d addictional claims, according w0 a
the Hewirtt report on domestc
partner benerits. Only after several
vears experience had failed to just-
iv it, Grants says, was the sur-
charge dropped.

WHO Pays?

Some employers that have besn
oarticularly concerned abourt the
cost of extending domestic parter
benetits have asked employees o0
pay the entire cost of covering
their domestic partners, [n other
cases, wnen health care benefits
ire orfered under a flexible bene-
fits plan—rthose in which emplov-
ees pay all or part of the cost of
dependent coverage-—the coverage
for domestic partners is included.

The Seattle Symphony recently
announced it would extend health
care benefits to same- and oppo-
site-sex domestic partners, basing
tts plan on that offered by the city
of Seattle. The orchestra's tradi-
tional indemnirty plan was replaced
with a PPO offered by the Travel-
ars Cos., Hartford, Conn. The
orchestra’s artistic administrator
says that, under the PPO plan, in-
nerwork services will be covered at
20% and out-of-network services
at 30%. Management also will
zover 100% of the health care pre-
miums, 35 well as any increase in
the plan’s base premiums up to a

Oomestic Partner Benefits

. Recently,
when Apple

limit of 15%.

At Lotus, Cormier savs the
employee has to pay for the cover-
age with after-tax money, which is
abouz 51,350 a vear. The main
reason, he says, “is because the [RS
doesn't recognize domestic part-
ners. [f a married employee want-
ed to cov.r his spouse, for exam-
ple, he could pay wich pre-tax
money."

[n 1991, Lorus reportedly spent
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1oout 330,000 tn innual sremi-
ums o :nsure |2 “spousal 2quiva-
lents.” None or that was :ax
deductible because or :he [RS'
stance on unmarried oartners. [n
private lerter ruling 3034048, :he
(RS said that an 2mplover s zantn-
bution o the insurance coverage
of an employee’s domestic sarzner
is not =2xcludabie from :he
employee's gross income.

According to the IRS, empioyers
must ceport tncome :a the
smplovess’ W-2 forms, Hasec an
the fair-market value of zheur
domesuc partner benerits, sven :f
the Denerits aren 't used.

And while tt isn't required oy
law, Grant of the Segal Co. savs
most emplovers that 2xtenc the
Senefits to employess domestic
partners also make COBRA 3sene-
Ats available.

But while the tax imolications
for amplovess ire sesmingly :iear.
there is greater uncertaincy regard-
ing the tax ramifications sor
employers. [f a company's zrouo
health coverage is funded througn
a voluntary emplovee benernc:ary
association, for exampie, then
orfering coverage to domestic 2art-
aers could cause the 2mpiover 0
lose its tax deduction under :hat
code,

COMMUNITY PRESSURES

Aside from empioyers' conc2rns
abourt covening the costs or A[DS.
some employers worry aoout :ne
negative arfect that arfering suca
coverage to gay and lesoian
emplovees could have in :hetr
communities, or with customers
and stockholders., That ‘ear :s not
unfounded, especiaily in view or
the recent furor that 2rupted ‘vnen
Apple's domestic partner zoucy
became <nown in fonservitive
Williamson County, Texas.




‘The ammunicty assenctally
sROUgNC (T Was N0t A Ke20ing with
.ne moral ciimate sners, ' savs Ke2-
Jan.

‘Sut we said we are ommitted
:0 :hts, thac we are progressive,
and that we are in 1 competitive
‘ndustry and need to remain so,”
Ke=7an says. Evencuailv, :ne coun-
v sacked down.

But other companies report lit-
:le or no baciklash. Of several hun-
dred lerters received v Lotu  ‘or
axample, 30% have de2n sosiuve.
Within the cumpames, the
-esponse also has tenced 0 De 9os-
TIVE,

'('ve heard oeopie :av that they
ion : understand wnat ul :he fuss
s ioout,’ says one Apopie 2mplov-
se wno asked not 0 Je .denufied.
'Wa're part of in orzanization
doing the right :hing, :nd {'m Ziaa
0 Je a part of 1 company like
:hac. [t's coverage ‘or human
semngs.”

Simmons or Lotus accs that ar-
-udes nave changed dramaticaily in
the last three vears, inc that com-
sanies insutunng domesuc partner
Senerits today would likely have 2
miuch easier time or it. “Tares
vears g0, 'NSUrers 'were nervous.
Thaere were 1 lot of assumpuons
made apout ‘what zhe costs wowd
se. That s now been demystfiea.”

DEFINITIONS

'ssues 2mplovers nesd ‘0 address
ire :rarung 1 workable derinition
ar what constitutes 1 domestic
osartners; issessing ‘vnat :he iddi-
tional cost of awarcing bHenerits
will be, and 70w those costs will
ne shared between smplover and
2mployes; aere"'-mmng whnat ne
-ax treatment wouid de for bene-
fits provided o domestic partners;
ind staving 10reast 3f 2merging
eaislacive, regulatory, ind judic:al
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First you'll wonder how a nursing hame pharmacy
can'campete with mail-arder pharmacy prices. Then

you'll discaver ourexpress personal deliverres, infusion
I'herupy pregram, on- safe drug mnnﬂunng and case
n;rmmgunent cuﬁuhllme.s and you'll think, now haw

do they.do dll that for a managed care comptmy? » P
When&nu hear about cur copitation program, it's

fime fa quit wondering and .get answers. Call us.

Who knows? Maybe you’ll want to chnnge aur
headline to Miracle Drugs. I,

' 4

Mharmacy Corporgtion of Ameri::d‘
A Division of Bederly Enterpnises

. 1-800-991-6991
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Domestic Partner Benefits

itiatves that sould :nrluence the
orograms. (See 'Facing Domestc
Partner [ssues,” February.) Sim-
mons says emplovees who apoly
‘or domestic partner benefits ire
zenerally heid 0 ‘2 much higher
aiigibility standard” than marned
amplovess, Otten, they ire requred
10 sign an affidavic of 'spousal squiv-
alency,” or asked to document that
they are financially codependent.
They are required to reside together
during the period of coverage, and
0 prove that they have been living
together for a period of ime—usual-
ly six months to a year. Some
2mployers require employees o sign
an arfidavit promising o reimburse
the employer for the cost of provid-
ing benenits if their domestic parmer
is not ‘legiumace.” And, if the cou-
ole breaks up, Simmons says, the

employes s not illowed 0 1dd 2
aew person to the poiicy for one
vear,

Meanwaile, zhere's 1 zrowing
cadre of employees at major com-
pantes, inciuding ATXT, American
Express Co., RJR Nabisco Hola-
ings, NYNEX, and The Wait Dis-
ney Co., among others ind pres-
suring their employers to nsutuce
domestic partner dbenefits,

“No one is predicting that
domestic partner denefits ever wiil
be big or widespread. There clear-
ly will 5e some companies that
will sic on the fence and do noth-
ing,” says Van Sluys.

However, sne adds, “As the
workforce conunues to diversify,
thus may pe something that a lot of
companies realize they simply
need 1o do.' |

READ IT ALL OR JUST CALL.

It's up to you.

You can drown your days in a deluge of magazines, newsletters,
research reports and conference proceedings.

Qr you can grab your phone and save your productivity.

As a Foundation member, your phone becomes your on-call
expressway (o the forefront of employee benefit changes. Na
matter wnat the benefit (opic, we're ready o help at no extra
charge, 'Ne'll do the research, find the right information
and send it [0 you rignt away.

loin tocay. Fer more information, contact the

Membersnip Department, (414) 786-6710, ext. 224, _‘g{oc;

MEMBERS ON-CALL ADVANTACES:

B R T R

OF EMPLOYEE BENEFIT PLANS
“ost OfMce 8oz &9 - Irooufield. ‘#i $1008-00469
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Domestic partner benefits pose

new challenges for employers

3y Andrew 0. Sherman and John J. Fade|
““g Segal Co.

MPLOYERS THAT wanrt 0 it~
ac: and retain lughlv producnve
emplovees must address the ben-
2rits needs of an increasingly diverse
work force. While most employers have
cenefits designed for tradinonal famuiies,
ind more attention is being paid to work-
ing parents, some emplovers are begn-
ning to offer benefits for nonfraditional
‘amilies. Some 2mplovers, in particular
those with voung and diverse work
forces, have 2xrended bernefits to domes-
iC partners — same-sex or unmarried op-
posite-sex couples.
The U.S. Census Bureau estimates :hat
unmarried couples

EMERGING ISSUE

are looking for fairmess and =2quity. [n
some companies, gay and lesbian em-
ployee groups nave requested such ben-
arits.

Other emplovers have decided not to
offer domestic partmer benefits for vari-
ous reasons, including the fear of cost in-
creases or of a oacklash for what may be
considered “‘condoning certain life-
styles,” the lack of data indicating a need
for such benerits or a conservanve corpo-
rate culture.

plovment poiicies and recognize 2 u,verse
wOork force.

Cost and Enrollment Considerations
The cost of providing heaith coverage
0 domestic partners Concems most 2m-
oiovers, Jecause adding Jerendents n-

creases plan costs. Some 2mplovers
2xpect 1 surge n claims for catastroonic
iilnesses.

Although long-term srudies are not ver
available because domesnc parmer ten-
erits are so new, expenence :ndicates :hat
there is no sudden :ncrease in claims.
such as for AIDS-celated tilnesses. A 1991
Bureau of Nauonal Arfairs survev, the
most recent conducted un the supec:
snowed that none or :he surveved sm-
piovers that ot-

represented 4.2

muilion housenolds
:n 1993, Of :hese,
.2 mullion house-
Jolds were com-
Josed of same-sex
couples.

The aumber of
organizations of-
fering domestic

programs.

Employers that offer domestic partner
benefits say they have found that the
programs do not cause a dramatic rise in
costs, and are no more difficult to design
and administer than existing benefits

tered domestic
Jariner coverage
sxperignced  ar
AlDS-relatza
claim riled bv irp
employee’s do-
MesUaQ DArtmer.
When the Cin
af Berkelev, Caiir.
firsc orizred do-

partner Dbenefits

has increased tre-

mendously in recent vears. During the
sast yuar, Microsoft Corp., Apple Com-
puter [nc., Home Box Office, Viacom and
New York City added domestic parmer
senefits. Universities such as Yale,
sanford, Harvard and the University of
Pennsvlvama also offer benefits. For the
most part, such benefits are conrined to
antertainment and high-technology com-
oanies, as well as academuc institutions
and municpal governments.

Mixed Corporate Reactions

The issue ts not without controversv.

Employers that otfer domestic partner
coverage say
these benerits
help artract
and retain em-
ployees who

Last November, Apple faced a show-
down with government officials in
Williamson County, Texas, where the
company was planning an $80-million
complex. [n a highly publicized confron-
tation, some elected offidals denounced
Apple's policy of offering domestic part-
ner benefits as -ontrary to community
values, and they pressured the company
by threatening to vote against tax breaks.
Apple stood its ground, and the tax
breaks were approved.

Employers that offer domestic partner
benefits say they have found that the pro-
grams dc not cause a dramatic rise in
costs, and are no more difficult to design
and administer than existing benerits pro-
grams. Furthermore, those offering such
programs note that they allow employers
to demonstrate nondiscriminatory em-

v3lnel pe-8

mesoc.  partne:
benefits in 1985, 1s HMO imoosed 21
percent loading fee to protecttself rom
potential catastrophic coscs. The HMC
dropped the surcharge Ifter the City dem-
onstrated four vears of domestic partner
coverage without iny Jaims for AICS or
other catastrophic ilIness.

AlDS-related claims average 3119.000
according o the most recent redera,
“AIDS Cost and Uhlizaoon ™ survev
Other medical problems can be more =x
pensive. A premature tnrth) for =xampie
can cost as much as § milion. Some
groups, including the C¢y of Seattle anc
HBO Inc., claim that coveving domesti
partners is less expensve tqn covenny
spouse. Lotus Developmenc Corp. an.
Levi Strauss & Co confirm sacdomest:
partmer coverage costs e RAMe O uss

Corearaamy on Next Dage
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Zantnued from grevious page
than overing 1 spouse or dther depen-
Jdent,

“{any insurance camers sull consider
covarage for domesac parmers nsky and
mav ncrease rates. Saaniord Universicy,
wTICT 2egan covenng GOmesac parmers
in Feoruarv 1993, me: :ome resistance
rom its three insurance carmers. The car-
mers charged a premium dased on the
issumed added nisk of covenng domesnc
partmers. Their intenrion was fo “rate
lcad" berween 0.6 percent and 1 percent.
Swanford challenged the carriers and ulti-
mately all loading was dropped. One car-
rier, nowever, added a 35,000 surcharge
t0 :he university’s premium to extend
tenerits to domestic partners.

Zxperience shows that participation in
demestic partner denefits programs is
guire low. Domestic parmers are likely :0
work and already receive coverage
througn their own emplover, and an em-
ciovee usually is faced with additional
wcome tax or the value of the benerit
uruess the domestic parmer meess a spe-
cric [nternal Revenue Code derinition of
"iependent.” For example, only ibout 1
cercent of Levi Strauss’ employees have
aected domestc parmer coverage (both
same- and opposite-sex couples) since the
benerit was first orfered in 1992, Similariy,
at the University of lowa. only 16 (0.11
sercent) of 14,000 total ehgible emplovees
snroiled in the domestic parmer benefit
crogram (same-sex couples only). In the
Cley of Seattle, 476 (5.9 percent) of 8,000
aiigible emplovees enrolled (same- and
ypposite-sex couples).

Many emplovees consider their com-
~antes’ offening of the benefit a “safety
2et” and goodwill gesrure, aven though
-ney do not pian to use it

Many coi.panies only otfer domestic
sarmer benefits to same-sex couples as a
~ay to limit enroilment. Employers that
0 not extend benerits to unmarried op-
-osite-sex couples may do so because this
swoup has a legal avenue to benefits —
marmage.

[mpiementation
Derining the term “domestic parter”
inder the plan is umportant. Parmers
~pically sign an affidavit attestng to
:ome or all ot the following parameters:
‘ney live together: have 1 long-standing,
:lose, personal relanonship: are respon-

8 * ACA NEWS

| Experience shows
that participation in
domestic partner

. benefits programs
is quite low.

sible for common living expenses and
each other’s welfare; if possible. are regs-
tered in 3 municipality as domestic part-
ners; are not legally marned or are not the
domestic parmer of anvone 2lse; and are
not more closely related than would be
allowed legally for marnage.

Some programs require additional
documentatior, including proof of a com-
mon address, joint financial interests,
such as bank accounts, and for depen-
dents of domestic parters, 2roof of chuld-
birth or adoption. '

Senior management’s public support
for the program can establish a positive
serting and conmbute *O 1tS SUCCess.

Plan Design [ssues

Defining coverage is key. At the out-
set, some employers otfer only one or two
benetits and idd more comprehensive
coverageat a later date. For axample,
Apple first offered family bereavement
and sick leave, adoption assistance, a
child care resource and referral service,
access to the company’s ritness center and
relocation oenerits (o domestic parmers.
Medical plan coverage, mental health

.
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supriementarv Tenents were iddes _‘;:g;
Lotus. an the other aand, :rangud gl o
{(S 2enerits and JUmMan resuurtes S0ig, s
at the same nme,

Tax [mplicauons

Tax impiicacons ire inorner pian Je-
sign issue. Domesac zarmers o not mesr
the [nternal Revenue Code 5 defininon of
a dependent and are not iegal spouses,

[RS Private Letter Rulings indicate that
an employee would be taxed on the value
of :he coverage orovided 0 1 domesnc
partmner.

cmployers that orfer benerits through
Secnon 125 plans ace certain design s-
sues relative to the use or pretax Jdoilars.
Tax implications vary for emplovers de-
pending on the runding mechanism.

Administration

A well-designed domestic parmer den-
2fits program reguires carerul adminisira-
aon. Maintarung 2mpiovee confidennaiicy
's key because some emplovees are sensi-
tive about revealing their sexual onenta-
tion to co-workers and management.

Plan provisions should e communi-
cated cleariy o 2mplovees. Smpiovess
should understand how !ong 1 Jomesac
parmer relanonship must e :n dlace 2e-
{ore benetits are available, wnat benerits
are covered, how :0 apoiy or them, now
to terminate coverage and ‘vnether con-
tinuation nghts, such as those provided
by the Consolidared Omnious Sudget
Reconciliation Act ot 1986 (COBRA), are
available.

[n addition. emplovers mav s.ipulate
that emplovees wait a speciried amount
of time between 2nding one domesiic
partner relatonship and 2stablishing 4
new one perore providing Jenerits.

Modest Cost. Appreciated Coverage

Experence to date snows :hat cost in-
creases are modest and that attected <m-
plovees appreciate the coverage.

More than 100 companies ana organt-
zations are known o orfer Jomestic part-
ner health benerits, ana manv orner
companies and organizanons are orienng
other types of benerits, Although Senents
vary, the practice 1s growing is empiov-
ers recognize nontraditional ramiiies
within their work forces and the ne=a 0
provide unique benerits to recrulr and e
tain employees.
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Date Referred: March 20, 1995 FURTHER REFERRALS: @
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Date of Committee Action; \ ‘.‘.‘? i =

The HEALTH. EDUCATION AND SOCIAL SERVICES Committee considered: HB 226

HOUSE BILL NO. 226 REPEAL OF MARITAL STATUS PROTECTIONS

"An Act permitting the provision of different retirement and health benefits to employees based on marital
status.”

recomimends it be replaced L i 5 \ [ ] the same title
with the following committee substitute CS MDA ( HES [X] a new title

[ ] additional referral to Committee
[ | attached amendment(s)

ADOPTS: Letter of Intent
ATTACHES NEW FISCAL NOTE(S)!  (pep APPROVES PREVIOUS: et
[ } fiscal note(s) . [ ] fiscal note(s)
[ | zero fiscal note(s) [x] zero fiscal note(s) z ]
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Date Referred: April 21, 1995 FURTHER REFERRALS: |/(-q_ d
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Date of Committee Action: %/ 29195 /15!%)
The JUDICIARY Committee considered: HB 226
HOUSE BILL NO. 226 MARITAL STATUS AND RETIREMENT BENEFITS

'An Act permitting the provision of different retirement and health benefits to employees based on marital
status.”

recommends it be replaced J g —_ [ | thesame title
i i i ' 65-'/ A2 L CJ”LD) [ 2 new title

with the following committee substitute

[ ] additional referrul to Committee
[ | attached amendment(s)

ADOPTS: Letter of Intent
ATTACHES NEW FISCAL NOTE(S):  pepo APPROVES PREVIOUS: i
| | fiscal note(s) [ ] fiscal note(s)
[ | zero fiscal note(s) [¥] zero fiscal note(s) -
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[ YUSE COMMITTEE REPOT F3/25
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Date Referred: March 3, 1995 FURTHER REFERRALS: HESS
Judiciary
Date of Committee Action: AMe~ L, [ ¥ JCIS-
The STATE AFFAIRS Committee considered: HB 226
HOUSE BILL NO. 226 REPEAL OF MARITAL STATUS PROTECTIONS

"An Act permitting the provision of different retirement and health benefits to employees based on marital

status. "

recommends it be replaced [ ] the same title
with the following committee substitute [ ] anew title

[ ] additional referral to Committee
[ ] attached amendment(s)

' ADOPTS: Letter of Intent
ATTACHES NEW FISCAL NOTE(s):  (pep APPROVES PREVIOUS: (DeptDate)
[ ] fiscal note(s) [ ] fiscal note(s)
[ A zero fiscal note(s) [ ] zero fiscal note(s)
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STATE OF ALASKA

1995 LEGISLATIVE SESSION

Qevision Date;

FISCALNOTE |~ yo_1

Sill Version;

HB 226

(H) Publish Date:

3/20795

Department Affected: All State Agencies

Title: An Act permiting the provision of different retirement and BRU: All State Agencies
nealth denefits to empioyees b-.sed on mantal status. Component All State Agencies
Spons.or; Kelly, Rokeberg

Requestor; State Affairs, Heatth Education & Social Services, COMPONENT SERIAL NO. 64
EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FY 00 FY 01
PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 0.0
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEQUS
TOTAL OPEIATING 0.0 0.0 0.0 0.0 0.0 0.0

[ CAPITAL EXPENDITURES { 0.0 | 0.0 | 0.0 | 0.0 | 0.0 | 0.0 |
{CHANGE IN REVENUES [ ) | 00 | 009 [ 2.0 | 0.0 1 00 | 0.0 |
FUND SQURCE: (Thausands of Dellars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
OTHER i
| TOTAL 00 | 0.0 0.0 0.0 0.0 00
Estimate of any current year (FY 95) cost: $ 2810
POSITIONS:
FULL-TIME 0 0 0 0 0 a
PART-TIME |
|_TEMPORARY

ANALYSIS: (Attach a separate page if necessary.)
The staia's health insurance plan «xtends coverage by statute [AS 39.30.080(a3)(2)] to employees, their spouses, and their
efigible dependent children. Domestic partners are not considered to be eligible for heatth insuranca benefits. This ol
would reinforce the nghts of employers, including the state, to exclude domestic partners from heatth insurance benefis
despite a recent court decision, which ordered the University of Alaska tc extend health insurance coverage insurance
benefits to domestic partners. This decision has been appealed.

Proparodb»,r R F. Stainak

Zxﬂ@ré./ /)h/ Phone: 4854470

Date:

Approved by Camnmissioner: _Mjim_w/ﬁft (“WA/ 'Z/: 2 //IC
Date: of (Lika ¥ 0

Agency. Department of Administration ; —
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

COMMITTEE copY

For further distribution information, call the Govemor's Legasiative Office ;
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