




FISCAL NOTE

1995 LEGISLATIVE SESSION
Revision Date:
Title:

STATE OF ALASKA BILL NO. HB 158

Tort Reform
Dept. Affected: Alaska Court System 
BRU: Trial Courts_________
Components:

Sponsor:
Requestor:

Rep. Porter
COMPONENT SERIAL NO. 768

EXPENDfTURES/REVENUES (Thousands of Dollars)
OPERATING EXPENDnURES FY 96 FY 97 FY 98 FY 99 FY00 FY 01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS & CLAIMS

9.3 9.3 9.3 9.3 9.3 9.3

7.9 7.9 7.9 7.9 7.9 7.9

TOTAL OPERATING 17.2 17.2 17.2 17.2 17.2 17.2
CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Other

17.2 17.2 17.2 17.2 17.2 17.2

TOTAL 17.2 17.2 17.2 17.2 17.2 17.2
POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

1.0 1.0 1 .0 1.0 1 .0 1.0

Estimate of current year (FY 95) cost: $ None

ANALYSIS: (Attach a separate page if necessary)

See attached analysis.

Prepared by: C. S. Christensen III, Staff Counsel 
Agency: Alaska Court System
Approved by: Arthur H. Snowden, II, Administrative Director ^ 7  
Agency: Alaska Court System_____________________________

Phone:
Date:

Date:
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

264-8228
02/21/95

tv

02/21/95

10:00 A M

Rev 1/95 Page 1 of 4
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Alaska Court System 
Fiscal Analysis 
HB 158 (cont.)

years, until all the legal issues were resolved by appeals to the supreme court. One o f these attorneys 
estimated the period o f increased litigation at five to seven years.

This fiscal note makes the fo llow ing assumptions:

In superior court in FY 94, there were 875 to rt cases filed. Approxim ately 38  to rt trials were held, w ith 
approximately 50 percent returning a verdict fo r plaintiff; there were approximately 47 to rt cases 
decided by summary judgment, w ith  all returning a verdict fo r the defendant; and there were 
approximately 38 default judgments entered, w ith  all entered for the p la in tiff. Determining periodic 
payments w ill average one day of court time w ithou t a jury. Determining collateral benefits w ill average 
one-half day of court time, including ju ry  time. Time spent is discounted by tw o-th irds  in default cases.

In d is tric t court in FY 94, there were 532 to rt cases filed . T than small claims). Approximately 21 
to rt trials were held; approximately 26 to rt cases w_ ecided by summary judgment; and 
approximately 21 default judgments were entered. Periodic payments w ill no t be made in d is tric t court, 
because of the $50,000 jurisdictional lim it of that court, Because of the low er dollar value o f cases, 
not as much time w ill be invested by litigants in determining collateral benefits; it is assumed tha t one- 
half as much court time w ill be used. D istrict court jury costs are also less, because half as many jurors 
are used.
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FISCAL NOTE
1995 LEGISLATIVE SESSION
Revision jie :  ______________________________________________________  Department: Commerce and Economic Development
Title: Civil Liability_____________________________________________________ SRIJ:_Insurance________________________
____________________________________________________________________  Component: Operations_______________________
Sponsor: REPS. PORTER. Toohey_________________________________ _______________________________________________
Requestor: Representative Porter COMPONENT SERIAL N O . ______________ #354

STATE OF ALASKA BILL NO. HB 158_________

Expenditures/Revenues_____________________________________________________ (Thousands of Dollars)
OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FYOO FY 01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

|CAPITAL EXPENDITURES I I i I I I

|CHANGE IN REVENUES I I I I I I

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 General Fund
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY 95) cost: $  0.0

POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME
TEMPORARY I

ANALYSIS: (Attach a separate page if necessary)
No fiscal impact.

Prepared by:
Division:

Approved by Commissioner: 
Agency:

Joan Brown, Administrative Officer
Insurance

Phone: 465-2597 
Date: 2/8/95

Date: ^  1*1
Commerce and Economic Development

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For further distribution information, call the Governor’s Legislative Office

Page 1 of 1



STA TE O F  ALASKA

1995 LEG ISLA T IV E  SESSIO N

FISCAL NOTE
B ILL NO. H B 158

Revision Date: ________________________________________  Department Affected: Administration
Title: "An Act relating to civil actions: amending Alaska Rules BRU: Risk Management___________
of Civil Procedure 49. 68 . and 95......... "_____________________Component: Risk Management
Sponsor: Porter and Toohev_____________________________  ________________________________
Requestor: ___________________________________________  COMPONENT SERIAL NO. 0071

EXPENDITURES/REVENUES:____________________________(Thousands of Dollars)
OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 | FY00 FY 01

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

1

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE: (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
OTHER
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate o f any current year (FY 95) cost: $-0- 
POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
ANALYSIS: (Attach a separate page if necessary.)
State agency civil liability claims exposure and the amount Risk Management will ultimately pay in liability loss settlements will 
be reduced by this legislation.
The extent of such savings is difficult to forecast, due to the uncertainty that any of the limitations in the type of claims that may 
be filed or amounts of damages that can be awarded will actually be realized in future liability claims that may be filed against 
the State arising from accidents that have not yet occurred.
Risk Management loss funding is collected solely through interagency receipts of premiums assessed each State agency.
In future years, Risk Management’s liability premium assessments will reflect the reductions actually realized by this legislation 
as our premium charges are developed from actual claims expenses incurred.

Prepared by: J. Brad Thompson 
Division: Risk Management

Approved by Commissioner: Mark Bover
Agency: Department of Administration

Phone: 465-5723 
Date: __________

Date: u

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

Rev 01/95
LEG95\FN95HB 1581

Page_1 o f  1_



FISCAL NOTE

Revision Date: ________________________________________
Title: "...relating to civil actions; amending Alaska Rules BRU:
of Civil Procedure 49 and 6 8 ..."_________________________________ Component:

ST A T E  O F  ALASKA
1995 L E G ISL A T IV E  SESSIO N

B IL L  N O . H B 1 5 8

Dept. Affected: Department of Law
Legal Services
Operations

Sponsor:
Requester:

Rei'r isentative Porter
Representative Porter

Expenditures/Revenues

.COMPONENT SERIAL NO. 

(Thousands of Dollars)

0093

OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FY 00 FY 01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 .0 0.0 0 .0 0 .0 0.0 0.0

CAPITAL EXPENDITURES

ICHANGE IN REVENUES

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL 0 .0 0.0 0 .0 0.0 0.0 0.0

Estimate of any current year (FY95) cost: $ 0 .0
POSITIONS
FULL-TIME 0 .0 0 .0 0 .0 0 .0 0 .0 0.0
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

This bill amends Title 9, the Alaska Code o f Civil Procedure, to  provide various changes tha t are 
intended to  bring about reforms in the manner in which the state 's civil justice system handles personal injury 
claims. The bill seeks to reduce costs associated w ith  the civil justice system, and the bill seeks to  create a 
more equitable distribution o f the cost of risk o f injury. The bill does th is by changing the existing balance 
between claimants and defendants, and their respective, competing economic interests, by lim iting the time in 
which certain claims can be filed, and by setting and reducing claims lim its. As a result, the existing balance is 
tilted away from claimants and tow ard defendants. Consequently, the sta te 's  claims exposure and the amount 
it ultim ately pays per case m ight be reduced in large claims. However, because the to ta l number o f claims 
would probably not be reduced, the impact on the department's defense o f personal in jury claims w ill be 
negligible..

€Prepared by: 
Division:

Richard I. Pegues, Director
Administrative Servic

Approved by Commissioner:
Agency: ________ Department of Law

Bruce M. Botelho, Attorney General

Phone:.
Date:.

Date:

465-3672
2/13/95

2/13/95

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, coll tho Govornor's Legislative Office

(Rev 10/94) 95fisno.xls/DBR Page 1 of 1



05/02/95 15:10 © 1 0 0 7  279 6884 ADMIN ACCOUNTING JUNEAU SUPREME ®002/003

FISCAL NOTE
STATE OF ALASKA BILL NO. CSHB 158 (FIN) AM
1995 LEGISLATIVE SESSION
Revision Dale:_____ 05/02/95____________________________ Dept. Aflected: Alaska Court System_______________
Tills: Tort Reform______________________ __ BRU: Trial_Courts_______________________
__________________________________________ __________Component*: ___________________________________
Sponsor: Rep. PGrtar
Requestor. __________________________  COMPONENT SERIAL NO. 768
EXPENDITURES/REVENUES________________ (Thousands of Dolin)
OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FY00 FY 01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND i  STRUCTURES
GRANTS & CLAIMS

3.1 3.1 3.1 3.1 3.1 3.1
7.9 7.9 7.9 7.9 7.9 7.9

TOTAL OPERATING 11.0 11.0 11.0 11.0 11.0 11.0

CAPITAL EXPENDITURES I I 1 I I I

CHANGE IN REVENUES ( ) |  " j | | | I • ~l

FUND SOURCE__________________________ (Thousands o( Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prooram Receipt* 
1006GF/MHTIA
Other

11.0 11.0 11.0 11.0 11.0 11.0

TOTAL 11.0 11.0 11.0 11.0 11.0 11.0

POSITIONS
FULL-TIME
PART-TIME 1.0 1.0 1.0 1.0 1.0 1.0
TEMPORARY

Estimate ol current year (FY 95) cost $ Nona

ANALYSIS: (Attach a separate page K necessary) 
See attached analysis.

Prepared by: C. S. Christensen III, Staff Counsel ___— Phon9: 264-8228
Agency: Alaska F'ourt System Date: 05/02/95
Approved by: Arthur H. Snowden, II, Administrative Director -f"? w  .  .

•

Agency: Alaska Court System Date: 05/02/95

OlOOrMRav 1/95
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
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Alaska Court System 
Fjscgl Anglyg.ig 
CSHB 158 (FIN) AM

CSHB 158 (Fin) am proposes numerous changes to that portion of the civil justice system which deals 
with personal injury and property damage. These changes are primarily intended to redistribute costs 
and risks associated with personal injury and property damage.
The Alaska Court System provides the primary forum in this state for the resolution of tort claims. The 
fiscal impact of the majority of these changes will be neutral or is impossible to reasonably predict. 
However, at least one of the proposed changes will have the effect of increasing the costs to the state 
of administering the tort system.
CSHB 158 (Fin) am repeals and reenacts AS 09.17.070, relating to collateral benefits. This amendment 
essentially provides that the amount which a defendant owes to a plaintiff will be reduced by whatever 
insurance benefits or other benefits the plaintiff has already received as compensation. Implementation 
will require extra trial time, in order for the jury to hear testimony regarding the types of coverage which 
might be involved, the amounts paid, and determining which payments may be offset. The current 
statute relating to collateral benefits is substantially less complex. Moreover, at the present time only 
the judge hears the testimony, and then only if the jury has returned a verdict for the plaintiff. The 
proposed system is thus less efficient and results in longer trials and more jury costs.
CSHB 158 (Fin) am can be expected to save some judicial costs by reducing the motion practice 
currently engaged in on issues which were not clearly resolved the last time tort laws were amended. 
The amount of savings is speculative, and this note assumes that it is offset by the longer trials and 
increased appeals that will result until the supreme court resolves issues created by the procedural and 
substantive changes made by CSHB 158 (Fin) am. In this regard, note that several of tho pro-tort 
reform attorneys who testified in favor of HB 292 last session conceded that that bill would result in 
increased litigation for a period of years, until all the legal issues were resolved by appeals to the 
supreme court. One of these attorneys estimated the period of increased litigation at five to seven 
years.
This fiscal note makes the following assumptions:
In superior court in FY 94, there were 875 tort cases filed. Approximately 38 tort trials were held, with 
approximately 50 percent returning a verdict for plaintiff; there were approximately 47 tort cases 
decided by summary judgment, with all returning a verdict for the defendant; and there were 
approximately 38 default judgments entered, with ail entered for the plaintiff. Determining collateral 
benefits will average one-half day of court time, including jury time. Time spent is discounted by two- 
thi.'ds in default cases.
In district court in FY 94, there were 532 tort cases filed (other than small claims). Approximately 21 
tort trials were held; approximately 26 tort cases were decided by summary judgment; and 
approximately 21 default judgments were entered. Because of the lower dollar value of cases, not as 
much time will be invested by litigants in determining collateral benefits; it is assumed that one-half as 
much court time will be used. District court jury costs are also less, because half as many jurors are 
used.

Page 2 of 3



Alaska Court System 
Fiscal Analysis 
CSHB 158 (FIN) AM

05/02/95 15:10 0 1 9 0 7  27G 6884 ADMIN ACCOUNTING JUNEAU SUPREME

Personal Services

Pro Tem Judge, fully vested, Anchorage 
permanent part-time, 1 month

Contractual Services

Jury Fees 
Superior Court-

38 -  1/2 day length collateral benefit hearings with 13
jurors at $12.50 a half day (from trials) 6,175

S§l5Ty Bgnflflfr

$2,013 $1,074

District Court-
20 - 1 /2  day length collateral benefit hearings with 7
Jurors at $12.50 a half day (from trials) 1,750

Estimated Total Cost

Total

$3,087

7,925

0003/003

$11,012

Page 3 ot 3



STATE O F ALASKA
1995 LEGISLATIVE SESSION

BILL NO. HB339

Revision Dote: ______________________________________________________ Dapt. Affected: Health and Social Services
Title: Term ination or Parental Rights_________________________  BRU: Family and Youth Services

_______________________________________________________________________ Component: DFYS C entral Office_____
Sponoor: Representative Rokeberfi_______________________________ COMPONENT SERIAL NO. 2 5 9 _ _

Requestor: House (HES)  See also (SN #):__________

Expendituree/Revenuea:__________________________________________________ (Thousands of Dollars)
OPERATING FY96 FY97 FY98 FY99 FYOO FY01

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

CAPITAL EXPENDITURES

CHANGES IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts •
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
Other (please specify)

TOTAL 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of any current year (FY95) coat: $0.0

I Rev l/96)96fi»noj<li.T>AS_OHSS Page 1 o f 1

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For fu rthe r d is tribu tion  in fo rm ation , call the G ovenor's Legislative O ffice



( 1 1 )
Date Referred: March 8, 1995 FURTHER REFERRALS:

F^U SE COMMITTEE R E P O f ̂

Date of Committee Action: \ *1 \  ^

The FINANCE Committee considered: HB 158

HOUSE BILL NO. 158 CIVIL LIABILITY

"An Act relating to civil actions; amending Alaska Rules of Civil Procedure 49, 68, and 95; amending Alaska 
Rule of Evidence 702; and providing for an effective date."

recommends it be replaced
A c  —i rwith the following committee substitute {'  o  Y\ v

[ ] the same title 
*8 v \ O ) [ J a new title

[ ] additional referral to Committee
f | attached amendment(s) 

ADOPTS:______________ Letter of Intent

ATTACHES NEW FISCAL NOTE(s): tDcp0 APPROVES PREVIOUS:

\yC\ fiscal note(s) P .c ,t> -O r — f* ] fiscal note(s) _________

(Depl/Date)

I J zero fiscal note(s) *3 1 A  zero fiscal note(s) \ 3T

_l, r r . c A 3 ^ >

SIGNING WITH RECOM M ENDATIONS

Y \ fy < > v

r O u \ r \ f

P T Y  f y p - V '

"pF V -C  n c l  \
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Q o ^ O o x T rC
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X.
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X

X =

* *

X,

AM

X
5 o
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STATE OF ALASKA 
1995 LEGISLATIVE SESSION 
Revision Date: 03/20/95
Title: T on  Reform

Sponsor:
Requestor:

Rep. Poner

FISCAL NOTE
BILL NO. CSHB 158 (FIN)

Deot. Affected: Alaska C oun System
BRU: Trial Courts_________
Components:

COMPONENT SERIAL NO. 768

EXPENDITURES/REVENUES (Thousands of Dollars)
OPEHAriNG EXPENDITURES FY 96 FY 97 FY 98 FY 99 F Y 00 FY 01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS 4 CLAIMS

3.1 3.1 3.1 3.1 3.1 3.1

7.9 7.9 7.9 7.9 7.9 7.9

TOTAL OPERATING 11 .0 11 .0 11.0 11 .0 11 .0 11.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

RJND SOURCE   (Thousands of Dollars)
:002 Federal Receipts 
1C03 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Cther

11 .0 11 .0 11.0 11 .0 11 .0 11.0

TOTAL 11 .0 11.0 11.0 11 .0 11 .0 11.0

POSmONS
FULL-TIME
PART-TIME
TEMPORARY

1.0 1.0 1.0 1 .0 1.0 1.0

Estimate of current year (FY 95) cost: $ None

ANALYSIS: (Attach a separate page if necessary)

See attached analysis.

Prepared by: C. S. Christensen Ilf, S taff Counsel { 
Agency: Alaska Coun System_______________

Phone:
Date:

Approved by: Arthur H. Snowden, II, Administrative D irector # 7  
Agency: A laska Court System_____________________________ Date:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVEFINOR'S LEGISLATIVE OFFICE

264-8228
03/20/95

03/20/95

11:47 AM
Rev 1/95 Page 1 of 3



Alaska Court System
Fiscal Analysis 
CSHB 158 (FIN)

CSHB 158 (Fin) proposes numerous changes to that portion of the civil justice system  which deals v/ith 
personal injury and property damage. These changes are primarily intended to  redistribute costs and 
risks associated w ith  personal injury and property damage.

The Alaska Court System provides the primary forum in this state fo r the resolution o f to r t claims. The 
fiscal im pact of the majority o f these changes w ill be neutral or is impossible to reasonably predict. 
However, at least one of the proposed changes w ill have the e ffect o f increasing the costs to the state 
of administering the to rt system.

CSHB 158 (Fin) repeals and reenacts AS 09 .17 .070, relating to collateral benefits. This amendment 
essentially provides that the amount which a defendant owes to a p la in tiff w ill be reduced by whatever 
insurance benefits or other benefits the p la in tiff has already received as compensation. Implementation 
w ill require extra trial time, in order fo r the jury to hear testim ony regarding the types o f coverage which 
m ight be involved, the amounts paid, and determining which payments may be o ffse t. The current 
statute relating to collateral benefits is substantially less complex. Moreover, at the  present time only 
the judge hears the testimony, and then only if the jury has returned a verd ict fo r the pla intiff. The 
proposed system is thus less effic ient and results in longer trials and more ju ry  costs.

CSHB 158 (Fin| can be expected to save some judicial costs by reducing the m otion practice currently 
engaged in on issues which were not clearly resolved the last time to rt laws were amended. The 
amount o f savings is speculative, and this note assumes tha t it is o ffse t by the longer trials and 
increased appeals that w ill result until the supreme court resolves issues created by the procedural and 
substantive changes made by CSHB 158 (Fin). In this regard, note tha t several o f the pro-tort reform 
attorneys w ho testified in favor o f HB 292 last session conceded tha t tha t bill w ou ld  result in increased 
litigation for a period of years, until all the legal issues were resolved by appeals to  the supreme court. 
One of these attorneys estimated the period of increased litigation at five to seven years.

This fiscal note makes the fo llow ing assumptions:

In superior court in FY 94, there were 875 to rt cases filed. Approxim ately 38  to r t  tria ls  were held, w ith 
approximately 50 percent returning a verdict fo r plaintiff; there were approxim ate ly 47 to rt cases 
decided by summary judgment, w ith  all returning a verdict fo r the defendant; and there were 
approximately 38 default judgments entered, w ith  all entered fo r the p la in tiff. Determ ining collateral 
benefits w ill average one-half day of court time, including jury tim e. Time spent is discounted by tw o - 
thirds in default cases.

In d is tric t cou rt in FY 94, there were 532 to rt cases filed (other than small cla im s). Approxim ately 21 
to rt trials were held; approximately 26 to rt cases were decided by sum m ary judgm ent; and 
approximately 21 default judgments were entered. Because of the lower dollar value o f C3ses, no t as 
much time w ill be invested by litigants in determining collateral benefits; it is assumed tha t one-half as 
much court tim e w ill be used. D istrict court jury costs are also less, because ha lf as many jurors are 
used.

Page 2 of 3



Alaska Court System

Fiscal Analysis 
CSHB 158 (FIN)

Salary Benefits Total
Personal Services

Pro Tem Judge, fully vested, Anchorage
permanent pa rt-tim e , 1 month $2,013 $1,074 $3,087

Contractual Services

Jury Fees 
Superior C o u rt-

38 -  1/2 day length collateral benefit hearings w ith 13 
jurors at $12.50 a half day (from trials)

7,925

6,175

District C o u rt-
20 -  1/2 day length collateral benefit hearings w ith 7 
jurors at $12.50 a half day (from trials) 1,750

Estimated Total Cost $ 11,012

Page 3 of 3
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9-LS0328\G.30i/
Ford

3/15/95

A M E N D M E N T -jfc. i

TO: CSHB 158(JUD)

1 Page 10, line 2:

2 Delete "or"

3 Page 10, ili;'- 3:

4 Delete

5 I n s e r t o r

6 (4) the benefit consists of workers' compensation benefits received

7 under AS 23.30."

8 Page 10, line 13:

9 Delete "or"

10 Page 10, line 14, after "insurance,":

11 Insert "or evidence o f workers' compensation benefits received under AS 23.30,"

12 Page 10, line 19:

13 Delete "Notwithstanding AS 23.30, a"

14 Insert "A"

-1-



Q d o p -K c b  a l ^ c n c U d y

A M E N D M E N  Tc ^ r ^

OFFERED IN THE HOUSE BY REPRESENTATIVE BROWN

TO: CSHB 158(JUD)

IM  ^  QCi-OpU 

Page 1, line 5 through(page 4, line 147] D bV£T£

Delete all nu' vrial.

Renum ber following sections.



9-LS0328Vj.i

TO: CSHB 158(JUD)

1 Page 1, line 12, through page 2, line 4:

2 Delete ail material.

3 Renumber the following paragraphs accordingly.

4 Page 4, lines 3 - 4:

5 Delete all material.

6 Renumber the following paragraphs accordingly.

7 Page 4, line 15, through page 5, line 15:

8 Delete all material.

9 Renumber the following bill sections accordingly.

10 Page 17, line 1:

11 Delete "sec. 14"

12 Insert "sec. 13"

13 Page 17, line 5:

14 Delete "sec. 17"

15 Insert "sec. 16"

16 Page 17, line 10:

17 Delete "sec. 19"

-1-



9-LS0328\G.5

1 Insen "sec. 18"

2 Page 17, line 13:

3 Delete "sec. 21"

4 Insen "sec. 20"

5 Page 17, line 16:

6 Delete "sec. 21"

7 Insen "sec. 20"

8 Page 17, line 18:

9 Delete "sec. 26"

10 Insen "sec. 25"



p a  I  Ut i u  H - U
j / 14/95

A M E N D  M E N

9-LS032S'G.6

TO: CSHB 158(JUD)

1 Page 4, line 18:

2 Delete "personal injury, death, or"

3 Page 4, line 21:

4 Delete "personal injury, death, or"

5 Page 4, line 24:

6 Delete "personal injury, death, or"

7 Page 4, line 27:

8 Delete "personal injury, death, or"

9 Page 5, lines 8 - 1 1 :

10 Delete all material.

11 Reletter the following subsection accordingly.

-1-



lD \ th c W a n u i \ j  l t p w u « i  t u r t h  5 a

A M E N D M E N T -#^

TO: CSHB 158 (Jud)

Page 4, line 28

Delete: "prolonged"

Insert: after "to": "a"

BY: Rep. Kay Brown

Delete: "w aste" and insert: "substance"



A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE BROWN

TO: CSHB 158(JUD)

Page 4, line 28:

Delete "prolonged"

Page 4, line 28 after "to":

Delete "hazardous waste"

Insert "a hazardous substance"

Page 6, following line 26:

Insert a new bill section to read:

"*Sec. 6 AS 09.10 is am ended by adding a new  section to read:

Sec. 09.10.290. Definitions. In AS 09.10.10 - 09.10.240 "hazardous 

substance" means an elem ent or com pound that w hen it enters into the air or 

on tine surface or subsurface land or w ater of the state, presents an im m inent 

and substantial danger to public or individual health  and w elfare^erdo  fislx 

_j^ m mnls, vegetation, or any part of- the nahtfal-habi ta t. in vyhich-fish, anim als —  

or. wildlife may be found."

Renum ber following sections accordingly.
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A Vt E N D M E N T j U i ?

OFFERED IN THE HOUSE 

TO: CSHB 158(JUD)

1 Page 5, line 16, through page 6, line 9:

2 Delete all material.

3 Renumber the following bill sections accordingly.

4 Page 17, line 1:

5 Delete "sec. 14"

6 Insen "sec. 13"

7 Page 17, line 5:

8 Delete "sec. 17"

9 Insen "sec. 16"

10 Page 17, line 10:

11 Delete "sec. 19"

12 Insen "sec. 18"

13 Page 17, line 13:

14 Delete "sec. 21"

15 Insen "sec. 20"

16 Page 17, line 16:

17 Delete "sec. 21"

18 Insen "sec. 20"

9-LS032S'G.7
Ford

3/14/95

( P a —
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9-LS032S\G.24 '
Ford

3/14/95

A M E N D M E N T

OFFERED IN THE HOUSE

TO: CSHB 158(JUD) 1 ^

1 Page 12, line 21:

2 Delete "th re e "

3 Insen "five"

4 Page 12, line 23, after "en te red ":

5 Insen ", o r 11 percent, w hichever is h ighe r"
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9-LS0328^G.25*/
Ford

3/14/95

A M E X D M R N  Tr i ^ l

OFFERED IN THE HOUSE

TO: CSHB 158(JUD) \ ( ~ ) f —

1 Page 6, lines 21 - 22:

2 Delete "Notwithstanding the disability o f minority described under AS 09.10.140(a),

3 a"

4 Insert "A"

-1-
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9-LS0328VG.261'
Ford n

3/14/95

OFFERED IN THE HOUSE

TO: CSHB I58(JUD)

1 Page 3, line 22, after "litigation;":

2 In sen  "and"

3 Page 3, lines 23 - 24:

4 Delete all material.

5 Reletter the following subparagraph accordingly.

6 Page 6, line 27, through page 7, line 21:

7 Delete all material.

8 Renum ber the following bill sections accordingly.

9 Page 17, line 1:

10 Delete "sec. 14"

11 Insert "sec. 13"

12 Page 17, line 5:

13 Delete "sec. 17"

14 Insert "sec. 16"

15 Page 17, line 10:

16 D elete "sec. 19"

17 Insert "sec. 18"

-l-
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Ford

3/14/95

A M E N D M E N T  ~ § f C\

OFFERED IN THE HOUSE 

TO: CSHB 158(JUD) c-
1 Page 7, line 4:

2 Delete "$300,000''

3 Insert "$1,500,000"

4 Page 7, line 6:

5 Delete "$500,000"

6 Insert "$3,000,000"



T a i U o t

9-LS0328NG.9^
Ford

3/14/95

1 Page 7, lines 20 - 21:

2 Delete all material.

OFFERED IN THE HOUSE

TO: CSHB 158(JUD)

A M E N D M E N  T -f{=[Q

_______

-1-
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A M E N D M E N 1 j

9-LS0328'G.l I
Ford

3/14/95

1 Page 7, line 27:

2 Delete "new subsections"

3 Insen "a new subsection"

4 Page 7, line 28, through page 8, line 4:

5 Delete all material.

6 Reletter the following subsection accordingly.

7 Page 14, line 27:

8 Delete "AS 09.17.020(d)"

9 Insen "AS 09.17.020(b)"

OFFERED IN THE HOUSE

TO: CSHB 158(JUD)

-i-



M o p u d  1 ' 1

A M E N D M E N T

O FFERED IN  T H E  H O U SE BY REPRESEN TA TIV E BRO W N

TO: CSHB 158(JUD)

P age  7, line 25-26:

D elete " o f  m alice o r con sc io u s acts sh o w in g  d e lib e ra te  d is re g a rd  for 

a n o th e r  p e rs o n  b y  the p e rso n  fro m  w h o m  p u n it iv e  d a m a g e s  are  

so u g h t."

P ag e  7, line 25 a fte r "ev id en ce  of":

In se r t "o u tra g e o u s  co n d u c t, acts d o n e  with, m alice o r  b a d  m o tiv es , o r 

reck less  in d iffe ren ce  to th e  in te re s t  o f a n o th e r ."



9-LS0328\G.10'//
Ford

3/14/95

OFFERED IN THE HOUSE 

TO: CSHB 158(JUD)

1 Page 2, lines 21 - 22:

2 Delete "with malicious or"

3 Insert "intentionally with"

4 Page 7, line 25:

5 Delete "malice or conscious acts"

6 Insert "an intentional act"



I

9-LS0328\G.13
Ford

3/14/95

A M E N D M E N

OFFERED IN THE HOUSE

TO: CSHB 158(JUD)

1

2

3

4

5

6

7

8

9

10 

11 

12

13

14

15

1.6
17

1.8

Page 8, lines 9 - 23:

Delete all material.

Renum ber the following bill sections accordingly.

Page 17, line 1:

Delete "sec. 14"

Insen "sec. 13"

Page 17, line 5:

Delete "sec. 17"

Insen "sec. 16"

Page 17, line 10:

Delete "sec. 19"

Insen  "sec. 18"

Page 17, line 13:

Delete "sec. 21"

Insen  "sec. 20"

Page 17, line 16:

Delete "sec:. 21"

Insen "sec., 20"

-I-



1 Page 17, line 18:

2 Delete "sec. 26"

3 Insen "sec. 25"

9-LS0328'G.13

-2-
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A M E N D M E N  T =& 15 

O FFERED  IN  TH E H O U SE  BY REPRESEN TA TIV E BRO W N

TO: CSHB 158(JUD)

P age  8, line 24 th ro u g h  p ag e  9, line  1:

D ele te  all m a te ria l.

R e n u m b e r  fo llo w in g  sec tio n s .



O i d o p ^ d  h J \ o
9-LS0328Vj.27^

Ford
3/14/95

A M E N D M E N T ^ r  I ^

OFFERED IN THE HOUSE 

TO: CSHB 158(JUD)

1 Page 9, line 5:

2 Delete "as periodic payments become due"

3 Insert "[AS PERIODIC PAYMENTS BECOME DUE]"

/ \ j



4 c u / l t d
9-LS032SV3.16

Ford
3/14/95

1 Page 9, line 24, through page 10, line 22:

2 Delete all material.

3 Renumber the following bill sections accordingly.

4 Page 16, line 31:

5 Delete all material.

6 Renumber the following bill sections accordingly.

7 Page 17, line 1:

8 Delete "sec. 14"

9 Insert "sec. 13"

10 Page 17, line 5:

11 Delete "sec. 17"

12 Insert "sec. 16"

13 Page 17, line 10:

14 Delete "sec. 19"

15 Insen "sec. 18"

16 Page 17, line 13:

17 Delete "sec. 21"

18 Insen "sec. 20"

A M E N D M R N / ~7

OFFERED IN THE HOUSE

TO: CSHB 158(JUD)

-1-
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1 Page 17, line 16:

2 Delete "sec. 21"

3 Insen "sec. 20"

4 Page 17, line 18:

5 Delete "sec. 26"

6 Insen "sec. 25"



9-LS0328V3.29~^
Ford

3/14/95

OFFERED IN THE HOUSE 

TO: CSHB 158(JUD)

1 Page 1, line 2:

2 Delete "Rule of Evidence"

3 Insen  "Rules of Evidence 411 and"

4 Page 11, after line 27:

5 Insen a new bill section to read:

6 "* Sec. 17. AS 09.25 is arnended by adding a new section to read:

7 Sec. 09.25.035. EVIDENCE OF LIABILITY INSURANCE. A claimant in

8 an action for personal injury or death may introduce evidence that a person defending

9 a claim is insured by a policy of liability insurance. In this section, "liability

10 insurance" means a policy of insurance described under AS 21.12.070(a)(2)."

11 Renum ber the following bill sections accordingly.

12 Page 17, after line 4:

13 Insert a new bill section to read:

14 "* Sec. 30. AS 09.25.035, enacted in sec. 17 of this Act, has the effect of amending

15 Alaska Rule o f Evidence 411 by providing that evidence of liability insurance may be

16 introduced by a claimant in a civil action for personal injury or death."

17 Renum ber the following bill sections accordingly.

18 Page 17, line 5:

19 D elete "sec. 17"

20 Insen "sec. 18"

-1-
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h a u l e d

4-5 9-LS0328NG.17
Ford

3/14/95

A M E N D M E N T

✓
1 Page 1, line 1:

2 Delete "49,"

'3 Page 1, line 2:

4 Delete the comma.

5 Page 2, lines 8 - 10:

6 Delete all material.

7 Renum ber the following paragraphs accordingly.

8 Page 3, lines 27 - 30:

9 Delete all material.

10 Renum ber the following paragraphs accordingly.

OFFERED IN THE HOUSE

TO: CSHB 158(JUD)
1 S T

11 Page 10, lines 24 - 25:

12 Delete "person [PARTY TO THE ACTION]"

13 Insen "party to the action"

14 Page 10, line 31, through page 11, line 5:

15 Delete:

16 "(2) the percentage of the total fault [OF ALL OF THE PARTIES TO

17 EACH CLAIM] that is allocated to each claimant, defendant, third-party defendant,

18 [AND] person who has been released from liability under AS 09.17.091, Qr other.

-1-



1 person  responsible for the dam ages to each claim ant regard less o f  w hether the

2 o th e r person, including an em ployer, is o r could have been nam ed as a partv  to

3 the  action [AS 09.lo.040]."

4 Insert:

5 "(2) the percentage of the total fault of all of the parties to each claim

6 that is allocated to each claimant, defendant, third-party defendant, and person who

7 has been released from liability under AS 09.17.091 [AS 09.16.040]."

9-LS0328VG.17

8 Page 11, lines 11 - 16:

9 Delete "as determined under (a) o f this section. An assessment o f a percentage

10 o f fault against a person who is not a party mav onlv be used as a measure for

11 accurately determining the percentages of fault o f a named partv. Assessment

12 o f a percentage o f fault against a person who is not a partv does not subject that

13 person to civil liab ility  in that action and mav not be used as evidence o f civil

14 liab ility  in another action"

15 Page 17, lines 1 - 4:

16 Delete all material.

17 Renumber the following bill sections accordingly.

-2-
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A M E N D M E N T ^ £ 0

OFFERED rN THE HOUSE

TO: CSHB 158(JUD)

7 Page 17, lines 5 - 9:

8 Delete ail material.

9 Renum ber the following bill sections accordingly.

10 Page 17, line 10:

11 Delete "sec. 19"

12 Insert "sec. 18"

13 Page 17, line 13:

14 Delete "sec. 21"

15 Insert "sec. 20"

16 Page 17, line 16:

1 Page 3, line 31, through page 4, line 2:

2 Delete all material.

3 Renumber the following paragraphs accordingly.

4 Page 11, line 28, through page 12, line 18:

5 Delete all material.

6 Renumber the following bill sections accordingly.

-1-
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1 Delete "sec. 21"

2 Insen "sec. 20"

3 Page 17, line 18:

4 Delete "sec. 26"

5 Insert "sec. 25"

-2-
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A M E N D M E N
U J :i>

1 Page 12, lines IS’ - 27:

2 Delete all material.

3 Renum ber the following bill sections accordingly.

4 Page 17, line 10:

5 Delete "sec. 19"

6 Insert "sec. 18"

7 Page 17, line 13:

8 Delete "sec. 21"

9 Insert "sec. 20"

10 Page 17, line 16:

11 Delete "sec, 21"

12 Insert "sec. 20"

13 Page 17, line 18:

14 Delete "sec. 26"

15 Insert "sec. 25"

OFFERED IN THE HOUSE

TO: CSHB 158(JUD)

-1-



A M E N D M E N T

O FFERED IN  T H E  H O U SE  BY REPRESEN TA TIV E BRO W N

TO: CSH B 158(JUD)

P age 12, line 21:

D ele te  " th r e e '' 

In se r t " f iv e "



/■
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Ford
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A M E N D M E N  T TfrZ-Z-

1 Page 12, lines 28 - 30:

2 Delete all material.

3 Renumber the following bill sections accordingly.

OFFERED IN THE HOUSE

TO: CSHB 158(JUD)

C O

3 - T -

4 Page 17, lines 10 - 12:

5 Delete all material.

6 Renum ber the following bill sections accordingly.

7 Page 17, line 13:

8 Delete "sec. 21"

9 Insen "sec. 20"

10 Page 17, line 16:

11 Delete "sec. 21"

12 Insen "sec. 20"

13 Page 17, line 18:

14 Delete "sec. 26"

15 Insert "sec. 25"

-1-



1 Page 1, line 2:

2 Delete "amending Alaska Rule of Evidence 702;"

3 Page 2, liries 14 -

4 Delete all/material.

A M E N D M E N  T ^ ^ - 3

OFFERED IN TOE HOUSE

TO: CSHB 15S(JUD)

5 Renum ber the following paragraphs accordingly.

6 Page 13, line 7, through page 14, line 21:

7 Delete all material.

8 Renum ber the following bill sections accordingly.

9 Page 17, lines 13 - 17:

10 Delete all material.

11 Renum ber the following bill sections accordingly.

12 Page 17, line 18:

13 Delete "sec. 26"

14 Insert "sec. 24"

9-LS032SNG.22
Ford

3/14/95

l& T c
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1 Page 2, lines 5 - 7:

2 Delete all material.

3 Renum ber the following paragraphs accordingly.

4 Page 4, lines 5 - 6:

5 Delete all material.

6 Renum ber the following paragraphs accordingly.

7 Page. 14, line 29, through page 15, line 27:

8 Delete all material.

9 Renum ber the following bill sections accordingly.

10 Page 17, line 18:

11 Delete "sec. 26"

12 Insert "sec. 25"

A M E N P M E N  ( _ y O

OFFERED IN THE HOUSE

TO: CSHB 158(JUD)

-1-
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OFFERED IN THE HOUSE BY REPRESENTATIVE BROWN

TO: CSHB 158(JUD)

1 Page 17, line 26:

2 Delete "This Act takes effect July 1, 1995."

3 Insert "This Act takes effect only if, on or before December 31, 1999, the director of

4 the division o f insurance certifies to the lieutenant governor and the revisor of statutes that

5 the liability insurance rates filed with the division of insurance have been reduced by at least

6 20 percent from those filed on January 1, 1995. In this section, "liability insurance" means

7 insurance described under AS 21.12.070(a)(2).

8 * Sec- 37. If  the condition described in sec. 36 of this Act is fulfilled, this Act takes effect

9 30 days after the date o f the certification described in sec. 36 o f this Act."

A M E N D M E N  ,v£ f 2 &
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OFFERED IN  T H E  H O U SE  BY REPRESENTA TIV E BROW N

TO: CSH B 158(JUD)

P age  11, lin e  17-27:

D elete  a ll m a te r ia l.

R e n u m b e r fo llo w in g  sec tio n s .



By B row n

page  4, line 18

after "for" in se r t "b irth -re la ted" 

page  4, line 21

after firs t "the" in se rt "b irth -related" 

p ag e  4, line  24

after second  "the" in se rt "b irth -related" 

p ag e  4 line  27

after "the" in se r t "b irth -re la ted"

Amendment CSHB 158 (Jud)



O FFERED  IN  T H E  H O U SE  BY R EPRESEN TA TIV E BROW N

TO: CSHB 158(JUD)

P age 7, line  29 a fte r "exceed":

D ele te  " th re e  tim es the  a m o u n t o f  c o m p e n sa to ry  d a m a g e s  a w a rd e d  o r 

$300,000, w h ic h e v e r  a m o u n t is g re a te r"

In s e r t  "$5,000,000,000"

A M E N D M E N T  ^  ^
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O FFERED IN  TH E H O U SE BY REPRESENTA TIV E BR O W N

TO: CSHB 158(JUD)

P age  4, line 15 th ro u g h  p ag e  5, line  15:

D elete  all m a te ria l.

In se rt a n e w  sec tio n  to read :

"*Sec. 2. AS 09.10.055 is rep ea led  a n d  reen a c ted  to  read :

Sec. 09.10.055. STATUTE O F REPOSE O F EIG H T YEARS, (a) 

N o tw ith s ta n d in g  the  d isab ility  o f m in o rity  d e sc rib e d  u n d e r  AS 09.10.140(a), a 

p e rso n  m ay  n o t b r in g  a n  ac tio n  fo r a b ir th  re la te d  p e rso n a l in ju ry  o r  d e a th  

un le ss  co m m en ce d  w ith in  e ig h t y ears  o f th e  b ir th  c r  the  la s t ac t a lle g e d  to 

h av e  ca u se d  the  b ir th  re la te d  in ju ry  o r d ea th .

(b) T h is sec tion  d o es  n o t ap p ly  if

(1) the  b ir th  re la te d  p e rso n a l in ju ry  o r d e a th  re su lte d  

f ro m

(A) ex p o su re  to a h a z a rd o u s  su b stan ce ; o r

(B) a n  in te n tio n a l act o r  g ro ss  n eg lig en ce ; o  r*

(2) facts th a t w o u ld  g ive n o tice  o f a p o te n tia l cau se  

o f ac tion  a re  in te n tio n a lly  concea led .

(c) T he lim ita tio n  im p o se d  u n d e r  (a) o f th is sec tio n  is to lle d  d u r in g  

a n y  p e r io d  in  w h ich  th e re  ex ists  the  u n d isc o v e re d  p re sen ce  o f a fo re ig n



b o d y , th a t h as  n o  th e ra p e u tic  o r d ia g n o stic  p u rp o se  o r  effect, in  th e  b o d y  o f the 

in ju red  p e rso n  a n d  the ac tion  is b a se d  o n  th e  p re sen ce  o f the  fo re ig n  b o d y ."
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Section 18

PREJUDGMENT INTEREST

Section 13 of HB 153 changes the interest: rate on judgments from 
10.5% to a floating rate set 3% above the Federal Reserve discount 
rate. This is an attempt by insurance companies to secure a 
windfall at the expense of injured persons who are forced to 
litigate in order to be compensated for their injuries.

A prudent investor can earn substantially more on an investment 
than 3% above the federal discount rate. The proposed legislation 
gives insurance companies an incentive to delay litigation and to 
delay paying valid claims. After all, interest is owed only on 
claims a court and jury have determined are meritorious. Delays 
are particularly unfair to injured plaintiffs who usually do not 
have great resources and often must wait years to be compensated 
for their injuries. This legislation makes it pay for insurance 
companies to delay settling litigation. As a consequence, the 
pxpposed change will tend to increase and delay, rather than 
decrea~se and shorten, litigation" " ”

A floating interest rate is not in itself unfair, although it may 
cause additional administrative burdens. But the rate proposed in 
HB 158 is plainly unfair. The State of Alaska receives interest 
for delinquent taxes at a rate set 5% above the Federal Reserve 
rate or 11%, whichever is higher. \S 43.05.225. The state pays 
interest on tax overpayments at the same rate. AS 43.05.280. 
Injured plaintiffs should be treated comparably.

c:\hbl58\secl8
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The bill g ives d efen d a n ts  every  incen tive to accuse p erip h e ra lly  inv o lv ed  peo p le . R ep u ­

ta tions w ill be sm eared  in court by  d e fen d an ts , w ith  no chance for the p e rso n  b eh in d  the 

em p ty  ch a ir  to re sp o n d . The average d u ra tio n  of ju ry  tria ls  w ill increase, as the tru th  fin d in g  

qu a lity  o f those  tria ls  degrades.

A lask an  w o rk e rs  will be especially  d isa d v a n ta g e d  by  th is change. N ow , the  w o rk e rs ' 

co m p en sa tio n  law  gives em ployers im m u n ity  from  civil su it, an d  no fau lt can  be a llocated  to 

them . T he bill m a in ta in s  em p loyer im m unity , b u t b u rd e n s  the  w o rk e r w ith  the  e m p lo y e r 's  

fault. In ev ery  case w here  a w o rk er is hurt, the d efense  w ill criticize the em p lo y er in ab se n tia , 

a lleg in g  in a d e q u a te  safe ty  rules, insufficien t p ro ced u ra l m an u a ls , lack  of in sp ec tio n  a n d  su ­

p erv is io n , fa ilu re  to b u y  m odern  eq u ip m en t, to  tra in  em ployees, and the like. T he em p lo y er 

w ill h av e  no  reaso n  to defend  its co n d u c t since the em p lo y er is im m u n e  and  is n o t ob lig a ted  

to p ay  its  sh a re  of th e  fau lt. Yet, every  b it of fa u lt the ju ry  ascribes to  the  a b se n t a n d  

u n re p re se n te d  em p lo y e r w ill d irec tly  d im in ish  the in ju red  w o rk e r 's  verd ic t.

T hese p ro v is io n s  are the real sleepers of the bill. W rapped, in dry, techn ical p ro se  is a 

rad ical tra n sfo rm a tio n  of ju ry  trials, so tha t m u c h  of the tria l is ab o u t p eo p le  and  co m p an ies  

w h o  are n o t p re se n t in the courtroom . N ot on ly  v ic tim s w ill bp hurt; taxpayers  w ill p ay  for 

longer tria ls . In d iv id u a ls  and  com panies w ill be pub lic ly  p illo ried  an d  d e fam ed  w ith o u t a 

chance to  re sp o n d . M uch  of the fairness b u ilt in to  o u r system  as w e have k n o w n  it since 

s ta teh o o d  v.-ill be ab an d o n ed .

A REW ARD F O R  STA LLIN G  
S E C T IO N  16

Section 16 dea ls  w ith  a p artia l se ttlem en t of a case be tw een  a v ic tim  and  one of several 

w ro n g d o e rs . It is p o o rly  d rafted , if  it is in te rp re te d  to  m ean  th a t a p a rtia l se ttle m e n t is 

d ed u c te d  from  the  ju ry  aw ard , and  th a t the rem a in in g  d e fe n d a n t's  p e rcen tag e  of fau lt is then  

ap p lied  to th a t re d u c e d  num ber, it becom es m a th em a tic a lly  im possib le  for the  p la in tiff to 

fu lly  recover, u n le ss  the ju ry  finds the rem a in in g  d e fe n d a n t 100% at fault.

U n d e r  cu rre n t law, a d e fen d an t w h o  goes to trial pays his p ercen tag e  of the fau lt as

-14-



found  by  the jurv. It m a y  be tha t the m u d d le d  d ra ftin g  of th is section seeks to  change th a t by 

cred iting  to such  a d e fe n d a n t any  o v e rp ay m en t by a se ttlin g  defen d an t. Such a p ro v is io n  

allocates to  v ictim s all of the risks, an d  none  of the  benefits , of p re tria l se ttlem en ts . A v ic tim  

can only  b reak  even o r lose by a partia l p re tria l se ttlem en t. A d e fen d a n t can only  b reak  even  

or w in  by failing  to settle . Settlem en t is d isco u rag ed , and  sta lling  is en co u rag ed . This p ro ­

posal w ill increase the  cost of litigation  bv d isco u rag in g  p re tria l se ttlem en t.

CONFISCATION OF THE HOMES 
AND SAVINGS OF VICTIMS 

SECTION 17 J
The cu rren t "O ffer of Ju d g m en t" 'ru le  is a p ro ced u ra l device to encou rage  p re tria l se ttle ­

m en t by  g iv ing  a m o d e ra te  rew ard  to  one w ho  m akes an  offer, and  a fte r rejection  does b e tte r  

at trial. H ou se  Bill 158 ra ises the stakes exponentially , by inc reasing  the p rice  of m isju d g m en t 

to an in to lerab le  level: full costs and  a tto rn ey  fees to the p e rso n  m ak in g  the  offer.

This p rov ision  is b rea th tak in g  in its scope and  ferocity. N o t only  w ill the v ictim  w h o  

loses at trial p ay  the d e fe n d a n t 's  en tire  a tto rn ey  fee and  all costs. A lso, the v ictim  w h o  w in s  

at trial, b u t guesses w ro n  > ab o u t the size of the verd ic t, w ill p ay  ju st as if he h ad  lost. T he 

victim  p ay s if he loses; the  victim  p ay s if he w ins.

S up p o se  an acc id en t victim  suffers a b roken  back, is in the h o sp ita l a long  tim e, and  

has one h u n d re d  th o u sa n d  do llars in m edical bills. H is law y er researches o th e r ju ry  verd ic ts, 

and  concludes the case is w o rth  tw o  h u n d re d  fifty th o u sa n d  do llars. The d e fe n d a n t m a d e  an 

early  offer of ju d g m e n t of 5125,000, on ly  tw e n ty  five th o u san d  above the m edical bills. The 

jurv  aw ard s  S I20,000. N o w  the victim  m u s t p ay  a tto rn ey  fees and  costs, w h ich  cou ld  easily  

w ipe o u t the en tire ju d g m en t. The d efen d an t, p ro v en  g u ilty  before a jury, goes sco tt free. The 

acc iden t v ic tim  is s tu ck  w ith  5100,000 in m ed ical bills he c a n 't  pay. D octors, h o sp ita ls  an d  the 

State of A laska w ill th e re fo re  have to  su b sid ize  th is  benefit to  the  w ro n g d o er.

This exam ple  is a sim ple  one. A case m ay  have  m u ltip le  d e fen d an ts , each m ak ing  an  

offer of ju d g m en t. If the  p la in tiff guesses w ro n g  on an y  of the  offers, he can  be w ip ed  out,



Sections 2 1 -2 2 , 31-32

Medical Expert Witnesses

Section 21 actually amends Alaska Rule of Evidence 702 which 
embodies our Frve Rule. This will more than likely be interpreted 
by the Alaska Supreme Court as being modified to accommodate the 
Daubert decision recently cited by the Supreme Court of the United 
States. The rule is foundational in nature and allows the court to 
make a preliminary finding as to the qualifications and scope of 
testimony of an expert witness. What is important is that it 
apparently preempts the traditional role of the trial court 
regarding foundational acceptability of an expert witness and 
usurps the rule's intent by specifically limiting the court's 
ability to determine whether or not an expert witness can testify 
on a given issue. This is extremely problematic and invasive. 
While there are questions as to tne constitutionality of this 
section, to pass it (at least 9.55.551) should require a 2/3 vote 
by the Legislature. Moreover, it allows the Medical Board the 
ultimate decision in permitting expert witnesses to testify. This 
will invite significant litigation.

Section 21, 9.55.551

Medical Expert Witness Qualification

Regarding specific provisions of proposed 9.55.551, it is obvious 
that the Legislature is attempting to sharply limit the witness 
pool available to plaintiff malpractice litigants.

(1) This has traditionally been left to the court on a foundational 
basis to determine whether or not a particular doctor can testify 
as to a particular area of practice. The court routinely 
disqualifies medical experts who have not practiced in a given 
area, or even if qualified, have not sufficiently demonstrated a 
causative .link between a disease process and an alleged negligent 
act, be it exposure or otherwise. This provision, if passed, would 
prohibit (to a large extent) family practitioners (for instance) 
from testifying against a cardiologist even if a cardiologist's 
negligence involves an area well known to the family practitioner. 
There are countless other examples where the courts have 
traditionally allowed cross-over testimony in other areas of 
expertise which overlapped or where it is demonstrated 
foundationally that the doctor in question (be it general 
practitioner or otherwise) is otherwise qualified to render an 
opinion regarding standard of care on a particular issue. This* 
section vrill sharply curtail the ability of plaintiff's attorneys 
to retain qualified experts in even the most routine of matters 
unless they are certified in the same discipline or school of the 
offending doctor.

In actual practice, from the cases I have reviewed, this is totally 
unnecessary. As stated above, the courts generally handle this



matter by excluding testimony on a foundational basis if the 
testifying expert is not qualified to render che opinion in the 
first place. Second, most experienced litigants will attempt to 
match up (to the extent possible) board certifications with similar 
experts. The point is, however, that some types of negligence are 
in areas of basic medical science which do not require retaining 
the services of an orthopedic surgeon, cardiologist or oncologist, 
etc'. Example," some cases'̂  a G . ?. can render an opinion on basic 
issues involving failure to diagnose cancer, heart disease, etc. 
although ordinarily involving the expertise of a board certified 
physician.

(2) This somewhat overlaps but basically allows the state medical
board rather than the court  detp^n ̂ sa— whethe-r— o-r— net— an
individual expert wi tnes.s.. possesses the requisite expertise and 
tcaining~fel~ated to the sub j ect matter before the court.

(3) From a practice stand point, this is the most problematic 
section. Not only does it substantially alter evidentiary rule 702 
from a foundational stand point, it effectively eliminates the most 
significant pool of expert witnesses available to plaintiff 
litigants. That is, it eliminates retired professors of medicine' 
and practitioners for absolutely no reason whatsoever. Medical 
doctors in this category have traditionally been the most 
accessible source of expert witnesses on behalf of plaintiffs. 
Given the tremendous peer pressure brought to bear on physicians 
who testify on behalf of plaintiffs, it is this pool of experts who 
are less likely to be intimidated by medical professionals engaged 
in active practice.

This section is absolutely ludicrous and there is no scientific 
basis for precluding these witnesses or setting an arbitrary period 
of one year from the date of retirement. It is seriously 
questionable whether or not this section could withstand 
Constitutional scrutiny and it would be interesting to compare this 
provision with the Supreme Court of the United States foundational 
decision in Daubert.

Section 21, 9.55.552

Medical Board oversight of Medical Expert Witnesses

Section 9.55.552 could have the effect of eliminating any medical 
doctor from testifying in a medical malpractice case in Alaska. It 
effectively places an out-of-state doctor in the hands of the state 
medical board. That is, he would be subject to disciplinary 
actions under 8.64.326 by board sensitive to local medical 
practitioners. Section 8.64, along with its licensing and 
regulatory powers, could be used to effectively intimidate any 
expert witness from testifying against a local doctor. Once again, 
the purpose of this section is to sharply limit the pool of 
available experts and in this case, to intimidate expert witnesses 
from testifying by subjecting them to disciplinary sanctions under 
the board authority. A cursory review of 8.64 by a prospective



health care delivered to the patient. I have an ongoing medical 
malpractice case involving an on call specialist who provided 
negligent advise to the emergency department and then failed to see 
a patient notwithstanding his agreement to do so with the hospital. 
Under this particular section, since he did not render professional 
services per se, he would probably be insulated from a negligence 
claim.

On the other hand, if this is an attempt to codify the common law 
definition of medical negligence it is woefully inadequate.

Professional services definitionallv would insulate hospitals from 
the negligent acts of their employees if they were done outside the 
scope of licensing provisions. Moreover, it would insulate doctors 
from a negligence claim if they operate outside the scope of their 
licensing requirements. Literally then, a doctor who is a G.P. who 
renders service as an ortnopedist could be insulated. More 
troubling, how is a patient to know? This section would 
effectively allow the licensing provisions of the individual or 
institution to dictate medical negligence.



LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

DIVISION OF LEGAL SERVICES

1907) -165-3867 or 465-2-150 
FAX 1907) 465-2029 
Mail Slop 3101

130 Seward Slreel, Suite 409 
Juneau, Alaska 99801-2105

M E iVI O  R A N P  U M March 20, 1995

SU B JE C T :

T O :

FR O M :

Civil actions - (CSHB 158(FIN))

Representative Mark Hanley 
Attn: Michelle

>  y -
Michael F. Ford 
Legislative Counsel

The attached CS contains the changes you requested. One change is the deletion o f sec. 16 
from the Judiciary version. This section would enact a provision o f law that specifies the 
effect o f a release given in a civil action. The section was one recommended by this office, 
in order to correct a problem created by the approval o f  the tort reform initiative in 1987. 
The initiative resulted in the repeal AS 09.16, relating to contribution between people who 
are jointly liable for a civil judgment. However, this repeal o f AS 09.16 also resulted in 
elimination o f law regarding the effect o f giving a person who was liable for civil damages a 
release from liability. Section 16 o f CSHB 158(JUD) was intended to correct this problem. 
I would recommend that you reinsert section 16 in order to clearly establish the legal effect 
o f releasing a person from civil liability.

You should also note that in removing section 16 o f CSHB 158(JUD), I also had to delete 
references to that section in sections 12 and 13 o f CSHB 158(FIN), and had to reinsert 
existing references to AS 09.16.040, which is a provision o f  law that no longer exists.

Please contact me if you have further questions.

MFF:glc:kib 
95-249.glc

Enclosure



ALASKA STATE HOSPITAL & NURSING 
HOME ASSOCIATION

MARCH 1995

WHAT SECTION 24 OF CS FOR HOUSE BILL NO. 158 (JUD) 
RE CIVIL LIABILITY OF HOSPITALS FOR 
NON-EMPLOYEES DOES AND DOES NOT DO

WHAT . IT -D QES.

It DOES return Alaska law to what it was before Jackson 
v. Power (1988) —  and what the law continues to be in 
virtually every other jurisdiction in the United States.

It DOES protect Alask: hospitals from having to pay 
substantial medical malpracuice insurance premiums to cover a 
form of absolute liability without fault that is virtually 
unheard off in every other State of the Union.

It DOES protect municipal and non-profit hospitals from 
being named as deep pocket defendants in every case of 
physician negligence.

WHAT IT DOES NOT DO

It DOES NOT relieve the hospital of liability for 
permitting an incompetent physician to exercise staff 
privileges, or for any other error, omission, or act of 
negligence on the part of the hospital.

It DOES NOT relieve the hospital of liability for failing 
to fulfill any affirmative duty imposed by statute or 
regulation.

It DOES NOT relieve the hospital of liability if an 
injured patient had a reasonable expectation that a negligent 
doctor was acting as an agent for the hospital.
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Hansen Engmeerins.
R nnutil 0  Hantcn, P£  

i l l  B ircb  La w
Juntau. Majku 99x01 

Phono (907) 769-910’

March 17,1995

TO: Senator Jim Duncan
Senator Loren Leman 
Representative Kim Elton 
Representative Caren Robinson 
Representative Joe Green 
Representative Brian Porter

RE: HB 150 Tort Reform

I support Representative Brian Porter’s bill, HB 158 Tort Reform. I urge you to do 
ao aleo. Tort reform is needed. The engineering societies have been working on 
tort reform for years. This bili substantially improves the existing laws relating to 
torts.

Sincerely,

Ronald G. Hansen, P.E. 
Consulting Civil Engineer
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Chevron

Turniflnin Chevron
‘ 1460 0 !d SeAa;d hvry

M a r c h  17, 1995
A xtoage . AK 5951 £ 
Fho-.e 507 344 2153 
t o e  9G7 349 2024 
fa* 907 249 3135

Alaska Senators and Representatives 
State Capitol
Juneau, Alaska 99801-1182 

Dear SirB/M&damBi

House Bill 158 - Tort Reform is legislation that is long overdue. 
The independent, non-government businesses, w hich are so 
neces s a r y  to enhance Alaska's economic stability, can 111 a f f o r d  
the liability Insurance that hoe become n e c e 8 9 ary becauso of the 
outlandish and frlvlloua awards by the courts towards claims.

Government regulated user fees have also taken an aggressive toll 
on businesses. My  business has ab s o r b e d  m a n y  of these fees. 
W i t h  the awareness of the state's fiscal situation, I am asking 
y ou to vote in favor of this b i n ,  w h ich will b r ing the 
e 3 c a latlng costa and unreasonable legal actions under control.

N i n e  Individuals of my 18 employees are e l i g i b l e  for a S E P  
distribution. This year la the first time In five years w here I 
have been unable to fund the contribution.

Wg look to you for positive support towards this leg isl at io n.  
The health of the Infrastructure our state pro m o t e s  la greatly 
dependent on It.

8 i n c « r s l y ,



STUTZM AN N ENGINEERING A S S O C , INC.
P.O. BOX71429 

FAIRBANKS, ALASKA 99707 
PHONE (907) 452-4094 
FAX (907) 452-I0X

March 14,1995

The Honorable Representative John Davies 
State Capital
Juneau, Alaska 99801-1182 

Dear Representative Davies:

Yes, yes, yes. Vote for HB 158 -  Tort Reform. We have become a “sue happy" 
state and nation. We certainly need to limit this process. I am 100% in favor of 
each and every provision of the bill.

Sincerely,

Paul E. Stutzmann 
hb
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LAW OFF ICES

Tayc.o r & H an lon , P C .  Kurciand *ra>ft>r
7 3 ?  r AST F IR E W EE l) LAN t i i U IK  3 0 ?  • ANCHORAGE. AlACKA 93S 03  • TELEPHONE (V0/> 21 6  6 219  •  FAX (8 0 0  279  1136 Jo itlCN  J HailllM

M a r c h  17, 1 9 9 5

R e p r e s e n t a t i v e  M a r k  H a n l e y

By fax: 465-2416

D e a r  R e p r e s e n t a t i v e  H a n l e y :

I l i v e  i n  w h a t  u s e d  t o  b e  y o u r  d i s t r i c t  o n  L o u s s a c  D r i v e .  I a w  

a  r e g i s t e r e d  R e p u b l i c a n ,  a n d  i n  I 9 6 0  r a n  u n s u c c e s s f u l l y  f o r  t h e  

S t a t e  H o u s e .  I h a v e  i n  t h e  p a s t  b e e n  a c t i v e  i n  C o m m o n  S e n s e  f o r  

A l a s k a ,  b u t  i n  r e c e n t  y e a r s  h a v e  f o c u s e d  o n  m y  f a m i l y ,  a n d  m y  l a w  
p r a c t i c e .

I w r i t e  a b o u t  w h a t  i s  c a l l e d  " t o r t  r e f o r m " .  I c a n  u n d e r s t a n d  
a s y s t e m  t h a t  s a y s  p e o p l e  m u s t  b e  r e s p o n s i b l e  f o r  t h e m s e l v e s ,  a n d  

1 p h i l o s o p h i c a l l y  s u p p o r t  t h a t .  B u t  I t h i n k  t h a t  s e v e r a l  p a r t s  o f  

t h i s  y e a r s  " t o r t  r e f o r m "  b i l l  i n c r e a s e  b i g  b r o t h e r ' s  r o l e ,  a n d  

r e d u c e  t h e  i m p o r t a n c e  o f  i n d i v i d u a l  r e s p o n s i b i l i t y .

I n  p a r t i c u l a r  I s p e a k  o f  (1) t h e  p r o p o s e d  p r o v i s i o n  g i v i n g  

d e f e n d a n t s  t h e  r i g h t  t o  r e q u i r e  p l a i n t i f f s  t o  a c c e p t  p e r i o d i c  
p a y m e n t ;  a n d  (2) t h e  s t r i c t  l i m i t s  o n  p u n i t i v e  d a m a g e s .

I f  d e f e n d a n t s  h a v e  t h e  r i g h t  t o  e l e c t  t h a t  p l a i n t i f f s  r e c e i v e  
p e r i o d i c  p a y m e n t s  f o r  t h e i r  l o s s e s ,  t h e n  w e  t a k e  f r o m  i n d i v i d u a l  

p l a i n t i f f s  t h e  r i g h t  t o  m a k e  t h e i r  o w n  d e c i s i o n s .  S e v e r a l  y e a r s  

a g o  I r e p r e s e n t e d  a w o m a n  w h o  a s  a p e d e s t r i a n  w a s  r u n  o v e r  b y  a 16 

y e a r  o l d  d r a g - r a c i n g  d o p e h e a d .  S h e  w a s  c r i p p l e d  b y  h e r  i n j u r i e s ,  

a n d  n o  l o n g e r  c a n  g e t  a r o u n d  w i t h o u t  c r u t c h e s  a n d  a  l o t  o f  h e l p .  

T h e  w o m a n  r e c e i v e d  w h a t  a m o u n t e d  t o  p o l i c y  l i m i t s ,  b u t  a f t e r  p a y i n g  

m e d i c a l  b i l l s  a n d  l e g a l  e x p e n s e s  ( o n l y  1 5 % )  g o t  a b o u t  $ 1 8 0 , 0 0 0 .  

S h e  u s e d  t h i s  m o n e y  t o  b u y  a  h o m e  a n d  t w o  a n n u i t i e s  s o  h e r  k i d s  
c o u l d  b e  a s s u r e d  o f  c o l l e g e  e d u c a t i o n s .

I f  t h e  d e f e n d a n t  c o u l d  h a v e  r e q u i r e d  m y  c l i e n t  t o  a c c e p t  

p e r i o d i c  p a y m e n t s ,  t h e n  s h e  w o u l d  n o t  h a v e  b e e n  a b l e  t o  b u y  a 

h o u s e .  S h e  w o u l d ,  a t  b e s t ,  h a v e  p u r c h a s e d  a h o m e  w i t h  a l a r g e  

m o r t g a g e ,  i n  w h i c h  c a s e  s h e  w o u l d  h a v e  a  l a r g e  m o n t h l y  m o r t g a g e  

p a y m e n t .  O r  s h e  w o u l d  s t i l l  b e  r e n t i n g .  I f  t h e  d e f e n d a n t  

d e f a u l t e d ,  s h e  c o u l d  n o t  p a y  h e r  m o r t g a g e ,  o r  r e n t .  S h e  w o u l d  b e  

d e p e n d e n t  o n  t h e s e  p a y m e n t s  f o r  t h e  r e s t  o f  h e r  l i f e .

B y  g i v i n g  h e r  a l l  h e r  m o n e y ,  a t  o n c e ,  s h e  h a s  h a d  t h e  

o p p o r t u n i t y  t o  b e  i n d e p e n d e n t ,  t o  b e  s e l f  r e l i a n t .  R e p u b l i c a n s  d o  
n o t  w a n t  t o  t a k e  t h a t  a w a y  f r o m  h e r .



Another iroblem with allowing defendants to require that 
plaintiffs accept periodic payments is that many insurance 
companies fail. We will have more sleazy insurance companies in 
Alaska if you enact this provision. The result will be more 
government bureaucracy will be needed to police insurers.

I think that severely limiting punitive damages also promotes 
government bureaucracy, and limits individual responsibility. 
Recently I represented workers who were burned in an explosion on 
the North Slope. There were many OSHA violations which contributed 
to the accident, but DOSH did a very poor job of investigating. 
But the possibility of a large punitive damage award sparked their 
interest, and I believe the violations have been remedied.

If we remove, or severely limit the threat of punitive 
damages, what we are really saying is "let the government enforce 
these rules". In the final analysis, private litigation privatizes 
enforcement of many regulations, rules, etc. Incidentally, I do 
not oppose a high standard of proving entitlement to punitive 
damages. What I oppose is limiting them so much that big companies 
will fear only government regulators, i.e. big brother.

I wish you the best. I hope I may have been helpful.
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JUSTICE

March 17. 1995

Represenlalive Mark Hanley, Co-Chair via f a c s i m i l e
State Capitol t o : ( 9 0 7 )  4 0 5 - 2 4 1 8
Juneau, Alaska 99801-1182

Re: House Bill 158

Dear Representative Hanley:

l am writing to respectfully urge you to vote no on House Bill 158,

Please recognize that the bill is a serious abrogation of the historical right to jury trial 
under both the United States and Alaska Constitutions and is a serious impediment to 
victims’ rights.

The recent passage by the public of the constitutional amendment specifically 
recognizing victims' rights in the criminal arena underscores how sensitive we must be 
to victims’ rights in the civil area.

A catastrophically injured plaintiff, or a widow, or child of a deceased parent who has 
been wronged by a tort feasor will have no realistic opportunity for just compensation 
under the bill

The flood of publicity orchestrated by the insurance industry and others misrepresents 
the truth, namely that the present justice system does work to allow catastrophically 
injured plaintiffs to obtain some measure of justice.

Placing caps on jury verdicts for compensatory damages or caps on jury verdicts for 
punitive damages, or legislating statutes of repose and the other provisions of the bill 
simply legislates special privileges for wrongdoers at the expense of innocent victims.

I have been a practicing member of the trial bar for over 20 years and have personally 
represented numerous catastrophically injured plaintiffs, including quadriplegics, burn 
victims, widows and surviving children, and know, on a personal basis, how 
frightening the provisions of this bill are.

Moreover, it will simply shift a serious economic burden to the public from where it 
should reside, namely, from the tort feasors.

Phillip  Paul We id n er  a n d  A ssociates
« • « o r r $ s  o * i»L  C 0 « » 0 # * , i 0 h  
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Representative Mark Hanley 
March 17. 1995 
Page 2

T'hal is the reality of the necessity of significant expenditures for continuing care, etc., 
as the result of a tort feasor's wrongdoing will not disappear simply because the right 
to recover for said harm is denied the plaintiff. The burden will then be shifted to the 
public coffers arid the wrongdoers will, in essence, have the tax payers paying for the 
damages they have caused.

Please vote no on House Bill 158.

Sincerely yours,

WEIDNER & ASSOCIATE'S, INC.
A Professional Corporation

Phillip

PPW/mm



cc:Mai l  for :  Representat ive Mark Hanley

HB 148

7 57 l4  2062@compuserve.com (Ben Esch) al CC2MHS1 3/17/95 12:21 AM

representative ben grussendorf at JNU_CAPITOL 

representative richard foster at JNU_CAPITOL 

representative mark hartley at JN'U_CAPITOL

Please consider the issue of tort "reform" very carefully. There are few 
demonstratable abuses to address. If there is nothing broken, don't try to fix 
things. If your spouse of family member were turned into a quad, or suffered 
third degree burns, do you believe 3500,000 would be enough to compensate for 
all the suffering? If you have any doubt that the limit is incorrect, why 
resolve that doubt in favor of non-Alaskan manufacturers and insurance 
companies?

One central issue in this discussion is whether or net your 
coristitutients are going to benefit from your actions. Please think about 
explaining to them how limiting their or a family member's right to remedy 
wrongs done to them is a benefit. Explain how taking away a jury of their 
peer's ability to compensate them for damages done to them is in their interest. 
Please explain how protecting the pocketbooks of defendants corporations which 
harm them furthers the interest of the _individuals_ who voted for you. If you 
can do that vote for this bill. If you can't provide those explainations now, 
what are you going to dc when go back to the voters and ask for their ballot?

) Text Hem 1
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March 13, 1995

Representative Mark Hanley 
House Finance Committee 
State Capitol, Room 507 
MS 3101
Juneau, AK 99801-1182

Dear Representative Hanley,

I am writing you regarding House Bill 158, the Civil Liability Bill. Sections 10, 11, and 
12 address periodic payments, which are more commonly known as structured 
settlements.

I have enclosed for your review, a brochure prepared by the National Structured 
Settlement Trade Association, that explains what “periodic payments" are, how they 
are used, and what the relevant tax rules provide in regards to tax exempt income.

Additionally enclosed is a brochure copy prepared by Mr. David Higgins of the firm 
Brobeck, Phleger and Harrison, which outlines some of the "Questions and Answers to 
Structured Settlements".

I believe this will provide you factual data that will be helpful in addressing any 
testimony or discussions on this provision of the Bill.

In the event you may have any questions, please feel free to call me at any time.

Very Truly,

Enclosures(2)

OFFICES: ANCHORAGE • ATLANTA • BALTIMORE • BOSTON • BUTTE • CHICAGO • COLUMBIA • COLUMBUS « DALLAS • DENVER DETROIT • GRAND RAPIDS • HAWAII • KANSAS CITY • LOS ANGELES • NEW HAVEN • NEW YORK • ORLANDO • PHILADELPHIA PHOENIX • PITTSBURGH • PORTLAND • SAGINAW • SAN DIEGO • SAN FRANCISCO • ST. LOUIS



WHAT IS ASTRUCTUREDSETTLEMENT?

National Structured Settlements Trade Association



WHAT IS A STRUCTURED SETTLEMENT?

Historically, money paid because of a personal injury law suit has been paid in the form  
of a lump sum at the time of settlement. This kind of payment, especially in very large 
catastrophic injury cases, places the claimant (or the family) in the position of managing 
a large sum  of money which is intended to provide for a lifetime of medical and income 
needs. M ost people are not experienced in handling large sums o f money. As a result, 
the money often is spent quickly, leaving little or nothing to cover future needs o f a 
seriously injured person. In order to create a more stable financial basis for the 
claimant, structured settlements were developed.

By definition, a ST R U C T U R E D  SETTLEM EN T is the payment of money for a 
personal injury claim where at least part of the SETTLEM EN T calls for future 
paym ent. T he paym ents may be scheduled for any length of time — even as long as the 
claim ant’s lifetime, and may consist of installment payments and / or future lump sums. 
Paym ents can be in fixed am ounts or they can vary. The schedule is STR U C TU R ED  
to  meet the financial needs of the claimant.

These arrangem ents may be voluntary, as in a pre-trial settlement, or they m ay be 
required by law or a  court order, as in a  settlem ent involving a minor. The defendant 
m ay agree to  make future payments or it may purchase an  annuity contract from a  life 
insurance com pany to  fund the payments. Annuity contracts have been the preferred 
way of funding because of their pricing and flexibility for settlement design. An 
alternative, however, is a trust fund which invests only in United States treasury 
obligations. These trusts add the safety of investment in obligations issued by the U.S. 
Government.

T



There are some im portant benefits to the claimant in structuring the settlement:

1. The claim ant receives money when it is needed. Instead of receiving a lump sum
which has to be invested a t risk, and managed for a fee, the money is paid out 
over time, better correlated with the actual need for funds.

2, The claim ant does not have to pay income tax on the payments received, which
includes an “ totem al buildup” of funds over time. A lump sum  received also 
woultf be tax-free, but mor later income from investing that money would be 
taxable.

Here' is an exam ple of how a structure might look when com pared to a lump sum 
settlement. (Assume that the claim ant is a man, age 45)

TOTAL TOTAL
GUARANTEED EXPECTED

Single payment at settlement $200,000 ?
(Depends on how the 
money is invested, and 

the taxes on its earnings)
or. for about the same cost

$1300 per month for life $312,000 $536,000
with 20 years guaranteed (Assuming a  normal

life expectancy)

In this illustration, money is received foras longas the claimant lives, with the first 20 years of payments 
made whether or not the claimant is alive. The total expected payments are tax-free.

In  alm ost every bodily injury situation, a structured settlement should be considered. A 
more detailed description of these arrangem ents follows.



WHEN TO CONSIDER STRUCTURES:

* For cases involving the following situations:

1. Tem porarily or permanently disabled plaintiffs/claimants;
2. Plaintiffs/claim ants with limited investment or financial management skills;
3. Guardianship cases, including minors or incompetents;
4. W rongful death cases where the surviving spouse and / or children need

m onthly or annual income;
5. Severe injury, especially with shortened life expectancy, or mental

incompetcncy.

* F or plaintiffs with specific needs such as:

1. Significant ongoing medical expenses;
2. Rehabilitation or perm anent care facility expenses;
3. Deferred paym ents for college funds, retirem ent, down paym ent on a home, or

mortgage payment;
4. Replacem ent of m onthly/ annual income or supplemental income.

* O ther types of cases to consider (these cannot be assigned, see qualified assignments):

1. W orkers Com pensation claims;
2. Personal injuries other ihan  physical injury.



ADVANTAGES TO THE CLAIMANT/ PLAINTIFF:

1. Income — tax-free guaranteed payments;*
2. Avoids risk of mismanagement — insurance industry statistics show that about

25 to 30% of ali accident victims completely dissipate their judgm ents or 
settlements within two m onths of recovery, and 90% of them spend it all 
within five years;**

3. Avoids expense and w orry with regard to financial loss — provides a secure,
low-risk source of money;

4. Convenience of regular payments designed to meet the individual plaintiffs needs;
5. C laim ant can receive more money over time than a lump sum settlement;
6. Competitive with other rates of return — see Internal Rate of Return illustration

which shows before tax rate-of-return required to m atch the benefits offered 
by a structure;

7. Helps avert risk, expense and delay o f going to trial;
8. Transfers the risk of outliving one’s income to  a life insurance company;
9. Benefits may be made higher if injury decreased life expectancy.

1. Earlier settlements — including assistance by structured settlement brokers with
negotiations and settlement documents;

2. Reduced litigation costs;
3. M ay assign future liability;
4. Avoids risk and expense o f a jury trial;
5. Can m ake low policy limits m ore attractive by making paym ents over time.

* Check wilh your own tax advisor for confirmation
••  The Rutter Group, Ltd. from Flahavan, Rea, Kelly Sl Tener, “California Practice Guide: Personal Injury" (TRG 1992) Ch. 4

ADVANTAGES TO THE DEFENDANT/INSURER:



“QUALIFIED ASSIGNMENTS”

The defendant (or h is/her liability insurance company) may transfer the responsibility 
to make the future payments to  a third party by means of a “qualified assignment.” The 
assignment is referred to as “qualified” because, if done properly, it qualifies for special 
tax treatment. The assignee then takes care of making the payments. This process 
relieves the defendant o f further responsibility for the payments and also transfers the 
adm inistration and record keeping responsibilities. The assignment company specializes 
in these activities, and may offer additional financial security.

OTHER USES OF PERIODIC PAYMENTS:

A lthough the concept o f periodic payments has usually been applied to personal injury 
claims, there are other situations where payout obligations can be made on a periodic 
basis.

Property Loss Claims:

Periodic paym ents may be an excellent means o f satisfying the claims o f hom e owner 
groups, or others who are seeking reim bursement for construction defect claims. 
Instead o f receiving a single large sum, payments are made over time in order to  more 
closely match the time when repair costs are incurred.



ENVIRONMENTAL CLAIMS AND POLLUTION LIABILITY:

This area offers the greatest potential for the use of periodic payments outside of 
personal injury claims. From  the superfund designated sites to the thousand of 
potential municipal and local sites, there is a need for clean-up funding.

W hen determ ination has been made that liability for pollution exists, and the terms for 
clean-up have been established and quantified, the future costs can be funded with an 
annuity  or sim ilar funding agreem ent offered by a life insurance company. By this 
means, the potentially responsible party can pay for its future obligations on a more 
economically efficient basis. It can also turn  over to the life insurance company the 
adm inistrative responsibilities of making the payments.

NOTE: The tax treatm ent of these alternative uses of structures is not necessarily the 
same as for the personal injury cases. A qualified tax  expert should be consulted before 
any investment decisions or annuity purchases are made.

RELEVANT TAX RULES:

Structured settlements are governed by the Federal Internal Revenue Code (IRC) and 
offer tax advantages to the claimant and the assignee.

Section 104(a)(2) o f the IR C  states tha t com pensation received on account of personal 
injury or sickness is exem pt from gross income w hether received in a  lump sum or in 
periodic paym ents. The reason most often cited as justification fo r this exem ption is 
th a t the claim ants are merely being com pensated m onetarily for what they have lost 
physically or otherwise, and the payments are not a  gain for the claimant. If the 
claim ant invests these payments, the interest earned will be taxed. A  structure, 
however, provides more money over time, and all payments received are tax-free.



Revenue Ruling 79-220 interprets Section 104(a)(2) and sets out the criteria tha t must 
be met in order to qualify for tax-exem pt status under the law. The basic requirement is 
that the claimants can have no control over the investment that funds the periodic 
payments. They have only the right to receive future payments.

The Periodic Paym ent Settlem ent Act of 1982 gave statutory certainty to various tax 
rulings concerning personal injury damages paid by periodic payments. It also created 
Section 130 of the IRC.

Section 130 allows the party accepting the assignment of responsibility for future 
periodic paym ents to exclude the am ount received for the assignment from gross 
income to the extent of the am ount used to purchase specified funding vehicles. The 
process is called a  “qualified assignment,” and the funding vehicle is called a “qualified 
funding asset.”

Section 130 is very specific regarding the requirements necessary to establish a qualified 
assignment:

1. The assignee assumes the liability from a party to the suit or agreement;
2. The payments are fixed and  determinable;
3. The payments cannot be accelerated, deferred, increased or decreased, or otherwise

changed after the agreement is reached;
4. The assignee’s obligation is no greater than the obligation of the assignor;
5. The periodic payments are excludable from the recipient’s gross income under

Section 104(aX2);
6. The injury m ust be a  physical sickness or injury;
7. A qualified funding asset (an annuity or U.S. Governm ent obligation) must be

purchased.



SECURED CREDITOR:

Under a structured settlement, the IRC allows the claimant to have no more than  a 
general creditor’s interest in the assets of the defendant, to the extent of the future 
payments. If the liability to make the payments is assigned to a third party, however, 
the IRC permits the claimant to  have a greater interest, i.e., a secured interest. This 
interest is secured by the annuity or U.S. governm ent obligation purchased by the 
assignment com pany to fund its future obligations to the claimant. Should the 
assignment com pany fail to pay, the claim ant, as a secured creditor, can become the 
owner of the assets which fund his/ her payments. This ensures that the assignee’s other 
creditors cannot use the assets to satisfy their claims against the company. Note that this 
secured interest applies to the assignment com pany, not to the life insurance company 
tha t issued the annuity contract.

A lthough the Internal Revenue Service has not ruled on the tax status of payments once 
an annuitant assumes ownership of the annuity, it is possible tha t a portion of 
subsequent am ounts received would be subject to ordinary income taxation.

CONCLUSION:

A structured settlem ent is a proven, effective solution for the needs of personal injury 
claimants. Claims professionals, plaintiff attorneys, judges and defense attorneys 
advocate the use of structured settlements because they effectively meet a claim ant’s 
needs for security, as well as provide m ore benefits over time than  a  single, lum p sum 
settlement. In  addition, the periodic paym ent concept can be applied to  a  variety of 
other situations.

There are many other features of structured settlements that are worthy of consideration. If you would like 
additional information about structured settlements, please contact the Structured Settlement Consultant who 
provided you with this brochure, or the National Structured Settlement Trade Association at (202) 797-5108.



The chart below demonstrates how much interest the self investor would have to earn to equal the payout 
of a non-taxable structured settlement. The tax brackets refer to the recipient’s federal income tax level. 
The figures do not include state income taxes, which would make the differences even greater.

IN TER N AL RATE OF RETURN COMPARISONS

STRUCTURE
RETURN

RATE

15%
TAX

BRACKET

28%
TAX

BRACKET

31%
TAX

BRACKET

36%
TAX

BRACKET

5.00% 5.88% 6.94% 7.25% 7.81%

6.00% 7.06% 8.33% 8.69% 9.38%

7.00% 8.23% 9.72% 10.14% 10.94%

8.00% 9.41% 11.11% 11.59% 12.50%

9.00% 10.60% 12.52% 13.12% 14.06%

A. L. TAMAGNI SR. 
Settlement Consultant

STRUCTURED 
FINANCIAL 
ASSOCIATES. INC/

• SUITE JOS
A NC HO RACE, ALASKA OFFICE:
1205 E. INTERNATIONAL AIRPORT RD.' 
ANCHORACE, ALASKA 99518 
PHONE: 907-582-7421 • HOME 907-349-1718 
FAX; 907-582-13*8 • WITHIN ALASKA. WM78-I973
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QUESTIONS AND ANSWERS 
ABOUT THE 

CONSTRUCTIVE-RECEIPT DOCTRINE
G eneral Q uestions and Answers

.  W hat is “constructive 
receipt?”

A  • It’s a doctrine that taxes 
income before the income is 
actually received. The two other 
doctrine that tax income are the 
"actual receipt” doctrine (i.e., you 
really receive it) and the 
“ economic benefit" doctrine (not 
applicable to structured 
settlements).

Where can I find the 
doctrine in the law?

A  • The constructive receipt 
doctrine is in the Treasury’s 
regulations, as follows:

“ (a) General rule. Income 
although not actually reduced 
to a taxpayer’s possession is 
constructively received by him

in the taxable year during 
which it is credited to his 
account, set apart for him, or 
otherwise made available so 
that he may draw upon it at 
any time, or so that he could 
have drawn upon it during the 
taxable year if notice of 
intention to withdraw had been 
given. However, income is not 
constructively received if the 
taxpayer’s control o f its receipt 
is subject to substantial 
limitations or restrictions.” 
Treas. Reg. § 1.451-2(a).

Is it often a problem 
in litigation?

A l» No. The two situations 
where the constructive receipt 
doctrine usually applies are (i) 
completed settlement negotiations 
and (ii) final judgments.

^ X  H ow  can it affect 
structured settlements?

A .  • If the settlement is 
complete or the judgment is final, 
then a structured settlement can’t 
be used. The constructive-reccipt 
doctrine would cause the present 
value o f the settlement to be 
treated as the nontaxable 
compensation for the personal 
injury. Any interest earned on the 
annuity or bond that funded the 
settlement would be taxed to the 
plaintiff. Rev. Rul. 76-133 ,1976- 
1 C.B. 34 (settlement deposited in 
court was tax free but interest 
earned was taxable to plaintiff); 
Rev. Rul. 65-29,1965-1 C.B. 59 
(actual receipt o f present value of 
future damages is not taxable, but 
earnings are taxable).
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Where does it operate 
in daily life?

■ A  * Savings account interest is 
an example. Such interest is taxed 
to you even if you haven’t gone to 
the bank to pick it up. Such 
interest is constructively received 
by you, because there is no 
limitation on your ability to get it. 
On the other hand, if there is a 
substantial limitation on your 
ability to receive it (a penalty if 
you pick it up, for example), then 
you are not in constructive receipt 
o f the interest until the limitation 
is removed.

W h at’s the general 
rule tha t governs each of the 
following examples?

j/ \ . »  The general rule is that the 
plaintiff cannot be in constructive 
receipt o f the defendant’s lump­
sum offer if the plaintiff has not 
agreed to provide a release. Like a 
penalty imposed on receiving 
savings-account interest, the 
requirement that the plaintiff agree 
to release her claim is a 
"substantial limitation" that 
prevents the constructive-receipt 
doctrine from operating. If the 
plaintiff has agreed to give a 
release or drop an appeal, then the 
plaintiff is in constructive receipt 
o f the offered money, assuming the 
money is collectible and no other 
limitations are present on its 
receipt.

PRE-VERDICT EXAMPLES
• Lump-rum offer.

The defense has offered a lump 
sum to settle the claim, which the 
plaintiff is considering. Does the 
plaintiff have a constructive 
receipt problem?
4T l *  No. Mere negotiations do 
not trigger the constructive receipt 
doctrine. A structured settlement 
can be used to settle the claim.

L um psum  
conditioned on structure.

The plaintiff has agreed to the 
amount, conditioned on agreeing 
to a structured settlement using 
that amount. Is there a 
constructive receipt problem yet?

A. No. Discussing the amount 
the defendant will spend on the 
structured settlement will not cause 
the plaintiff to be in constructive 
receipt o f that amount. Priv. Ltr. 
Rul. 83-33-035 (May 16,1983) 
( “ disclosure by defendant of the 
existence, cost, or present value of 
the annuity will not cause you to be 
in constructive receipt o f die present 
value o f the amount invested in the 
annuity” ); Priv. Ltr. Rul. 90-17-011 
(Jan. 24, 1990) ( “ knowledge o f the 
existence, cost, and present value of 
the annuity contract used to fund 
the settlement o ffe r. . .  will not 
cause the family to be in 
constructive receipt o f the amount 
payable under the annuity contract 
or the amount invested in the 
annuity contract” ).

Discussion of periodic 
payments.

The plaintiff has rejected the 
amount that was offered. The 
plaintiff has countered v/ith a 
higher amount, conditioned on 
agreeing to a structured settlement. 
The defendant has agreed to the 
higher amount. We are now 
discussing the timing and amount 
of the periodic payments. Any 
problem yet?
4

jT1l» N o . As long as the plaintiff 

has not agreed to release the claim , 

the negotiations can continue  

w ithout a constructive receipt 

problem .

Conditioned on a 
settlement agreement.

We have agreed on the amount the 
defendant will spend. We have 
also agreed on the timing and 
amount o f each periodic payment. 
The plaintiff has agreed to release 
the claim if a mutually acceptable 
settlement agreement can be 
drafted. Can the structured 
settlement still be modified?

-2^L» Yes. Conditioning the 
release on a mutually acceptable 
settlement agreement will prevent 
the constructive-receipt doctrine 
from operating. Until the 
settlement is final, the parties can 
continue to negotiate.

2
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POST-VERDICT EXAMPLES
• Verdict reached.

A verdict has been reached. Is the 
plaintiff in constructive receipt of 
the verdict amounts?

No. Verdict findings 
cannot be reduced to the 
plaintiff’s possession and the 
doctrine therefore docs not 
operate. A structured settlement 
can still be used.

Judgm ent entered.

The judgment has been entered in 
the amounts found by the jury. Is 
the plaintiff in constructive receipt 
o f the judgment amounts?

No. The judgment must be 
final and non-appealable. A 
structured settlement can still be 
used if good faith appellate issues 
exist that would put the amount 
o f the judgment in doubt.

• Judgment is fina l.
The judgment has been entered 
and the time within which to seek 
reconsideration o f the judgment 
or to appeal the judgment has 
expired. Is the plaintiff in 
constructive receipt o f the 
judgment amounts?

Yes. If the defendant is 
willing and able to pay the 
amount o f the judgment, then the 
plaintiff is in constructive receipt 
o f the judgment amount. A 
structured settlement cannot be 
used in those circumstances.

Effect of appeal.

How does an appeal affect the 
constructive receipt doctrine?

A good-faith appeal that 
puts the amount o f the judgment 
in doubt prevents the constructive 
receipt doctrine from operating.
A structured settlement can be 
used to settle the case during such 
an appeal.

Appeal to negotiate.

Can the parties file an appeal 
solely to allow more time to 
negotiate a structured settlement?

No. A tax-motivated 
appeal will probably be ignored 
by the Internal Revenue Service. 
The appeal must be a good-faith 
appeal that puts the amount o f the 
judgment in doubt.

Offer to pay 
judgment.

The defendant has offered to pay 
the judgment if the appeal is 
dropped. Is the plaintiff in 
constructive receipt o f either the

judgment amount or the offered 
amount?

No. Conditioning the 
payment on dropping the appeal 
prevents the constructive receipt 
doctrine from operating, in the 
same way that a pre-verdict 
settlement offer conditioned on a 
release prevents it from operating. 
A structured settlement can still be 
used to settle the appeal.

No-strings offer to
pay.

What if the defendant offers to 
pay part o f the judgment with no 
strings attached while the appeal 
is pending ?

I f the plaintiff refuses a no- 
strings offer to pay, then the 
plaintiff will be in constructive 
receipt o f the amount offered.
Such offers are rare, however. 
Normally, a defendant will 
condition such an offer on 
dropping further appeals. Where 
no such condition is present, 
however, the amount offered will 
trigger the constructive receipt 
doctrine. See, e.g., Howard A. 
Fromson v. U.S., No. 92-98T (Cl. 
Ct. Aug. 11, 1994) (check received 
in 1986 from judgment debtor, 
with no strings attached, was 
taxable in 1986, even though 
cashed by the plaintiff in 1987).



Copies o f the cases, regulations and other materials mentioned in the Structured Settlement Update, as well 
as copies o f current o r past issues, are free fo r the asking. The Update can be reproduced on your 
stationery for distribution for your clients. Call David M . Higgins (213/745-3464).

To change an address or add individuals in your office to our mailing list, 
please complete the following and return it to:

David M. Higgins
Brobeck, Phleger &  Harrison |— J change o f addrcss
550 South Hope Street
Los Angeles, CA 90071-2604 EH Addition to mailing list
Re: Structured Settlement Update 

September 1994

NAME:

TITLE:

COMPANY:

ADDRESS:

CITY/STATE/ZIP:

San Francisco Los Angeles Palo Alto Sa n D ieco O range C ounty 

• O ffices of Brobcoc Hale and Dorr International

T he S truc tu red  Settlem ent Update  is 
prepared by the S tructured Settlement 
L aw  G ro u p  o f  B ro b eck , P h leg er Sc 
H arm on , [t is provided for information 
purposes to clients and others interested 
in the subject m atter and is not intended 
as legal advice. Readers should not a n  
upon in fo rm atio n  in th is p u b lica tion  
w ith o u t  se e k in g  p ro fe s s io n a l  leg a l 
counse ling . For fu r th e r  in fo rm a tio n , 
please feel free to call David M . Higgins 
in  o u r  L o t  A ngeles o ffice  a t  
(213)745-3464; G rady M. Bolding in 
o u r  San F ra n c is c o  o ffice  a t  
(415)442-0900; Richard L. Kintz in our 
San Diego office a t (619)234-1966; or 
S teven R. F ran k lin  in o u r  Palo A lto 
office a t (415)424-0160.

O  1994 B robeck , Phleger 6c H arrison
C lien ts  o f  th e  firm  a re  p e rm itte d  to  
make copies for internal distribution.

Lo nd o n* N ew York* Prague*
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I
ft Trustees for ALASKA

A Non-Profit, Public lnt«fOt,'€nvlronm*nt*l Law Firm 

March 17, 1995
Representative Mark Haniay 
Representative Richard roster 
Co-Chairs
Houae finance Coirenittee 
State Capitol 
Juneau, A K  99801

Via Facsimile! <65-2410; <65-3242 

Dear Representative* Hanloy and Foster!

On behalf of Trustees for Alaeka I would like to register our 
strong opposition to proposed House Bill 158, the omnibus tort reform 
bill. Sxcepting the changen mad* in *ection 2 rogarding prolonged 
exposure to hazardous waste, we have essentially the name concerns at 
thla time as we did last year when we opposed this legislation, then 
labeled HB 292 (see attached letter from Trustee* for Alaska, d ated 
February 3, 1994).

HB 158, if passed, will havo significant adverse environmental and 
human health consequences. While we have not yet completed our review 
of HB 150, several concerns come irmnediateiy to mindi

‘The eight year statute of repose encourages the concealment of 
pollution. The polluter has Incentive to cover up its wrongdoing.

‘Although victims of prolonged exposure to hazardous waste would 
be exc*ptad from the statute, the definition of what constitutes 
hazardous waste is unclear.

♦Limiting punitive damages to victims of environmental torts 
diminishes incentive for polluters not to pollute, The test for malice 
or conscious acts would also make it virtually impossible for the award 
of punitive damages in cases such as the Exxon Valdez oil spill. These 
restrictions on punitive awsrds would not deter polluters when potential 
profitB are far greater than the possible damages.

In essence, HB 158 would be a large step backward in holding 
polluters and manufacturers accountable for their actions.

Thank you for your consideration of our concerns, W* would 
greatly appreciate it if you would share this letter and attachment with 
the other committee members.

725 Christensen Drive, Suite 4 Anchorage, Alaska 99501 (907) 276-4244 Fax



A L A S K A  S T A T E  H O S P I T A L  A N D  
N U R S I N G  H O M E  A S S O C I A T I O N  

M a r c h  1 9 9 5

L E G I S L A T I V E  S U M M A R Y  —  S E C T I O N  24 of CS 
F O R  H O U S E  B I L L  NO. 158 (JUD) R E  L I A B I L I T Y  

O F  H O S P I T A L S  F O R  N O N - E M P L O Y E E  P H Y S I C I A N S  A N D  
O T H E R  H E A L T H  C A R E  P R O V I D E R S

O n  O c t o b e r  16, 1987, the A l a s k a  S u p r e m e  C o u r t  r u l e d  in 
J a c k s o n  v. P o w e r , 743 P . 2d 1376 (Alaska 1987) t h a t  a g e n e r a l  
a c u t e  c a r e  h o s p i t a l  h a s  a n o n d e l e g a b l e  d u t y  to p r o v i d e  
e m e r g e n c y  r o o m  s e r v i c e s ,  a n d  t h e r e f o r e ,  the h o s p i t a l  is 
v i c a r i o u s l y  l i a b l e  f o r  the n e g l i g e n c e  of an e m e r g e n c y  r o o m  
p h y s i c i a n .

** Ihe-Ja.cks.on_d e c i s i o n  r u n s  c o u n t e r  to m o d e r n  t r e n d s  of 
a n P Q r t i o n ing_Iiahili.ty a c c o r d i n g  t o  f a u l t . R e c e n t  t o r t  
r e f o r m s  —  i n c l u d i n g  t h e  a b o l i t i o n  of j oint a n d  s e v e r a l  
l i a b i l i t y  —  w e r e  a i m e d  at the o n c e  c o m m o n  i n j u s t i c e  of 
h o l d i n g  a p u b l i c  e n t i t y  (or o t h e r  " d e e p  p o c k e t "  d e f e n d a n t )  
w h o s e  n e g l i g e n c e  c o n t r i b u t e d  to  o n l y  1°; of t h e  d a m a g e  l i a b l e  
f o r  t h e  e n t i r e  j u d g m e n t .  J a c k s o n  v. P> wer c r e a t e d  a b r a n d  n e w  
k i n d  o f  t o r t  l i a b i l i t y ,  u n i q u e  to A l a s k a ,  in w h i c h  a p u b l i c  
h o s p i t a l  t h a t  is M  n e g l i g e n t  w i l l  b e  h e l d  100% liable.

** T h e  .Jackson c a s e  i n s ures t h a t  m u n i c i p a l l y  o w n e d  a n d  n o n­
p r o f it hospitals_ar.e-.named as d e e p  p o c k e t  d e f e n d a n t s  in e v e r y  
c a s e  i n v o l v i n g  p h y s i c i a n s 1 n e g l i g e n c e , e v e n  t h o u g h  the 
h o s p i t a l  w a s  n o t  n e g l i g e n t  and h a s  d o n e  e v e r y t h i n g  w i t h i n  its 
p o w e r  t o  c o m p l y  w i t h  s t a t u t o r y  a n d  r e g u l a t o r y  r e q u i r e m e n t s .

* *  The, r u l i ng .does n o t  im p ro v e  h o s p i t a l ,  and, e m e r g e n c y  r o o m  
c a r e  b e c a u s e ,  b y  d e f i n i t i o n ,  the J a c k s o n  r u l e  a p p l i e s  w h e r e  
t h e r e  is n o  n e g l i g e n c e  or f a u l t  on  t h e  p a r t  of t h e  h o s p i t a l .  
H o s p i t a l s  h a v e  a l w a y s  b e e n  l i a b l e  f o r  t h e i r  o w n  n e g l i g e n c e ,  
a n d  w o u l d  c o n t i n u e  t o  b e  so li a b l e  u n d e r  S e c t i o n  24 of  CS f o r
H.B. No. 158.

** T h e _ J a c k s o n  r u l i n g  n e g a t i v e l y  i m p a c t s  h o s p i t a l  a n d
e m e r g e n c y  r o o m  r e s p o n s e  t i m e  b e c a u s e  it f o r c e s  h o s p i t a l s  to 
r e q u i r e  e m e r g e n c y  r o o m  p h y s i c i a n s  t o  p r a c t i c e  m o r e  " l e gal" 
or " d e f e n s i v e  m e d i c i n e "  —  m o r e  tests, m o r e  c o n s u l t a t i o n s ,  
etc. E m e r g e n c y  s i t u a t i o n s  are i n h e r e n t l y  risky. T h e  
l e g i s l a t u r e ,  f o r  e x ample, h a s  g r a n t e d  i m m u n i t y  t o  EMTs, 
p a r a m e d i c s  a n d  o r d i n a r y  c i t i z e n s  a c t i n g  in e m e r g e n c y  
s i t u a t i o n s .  T h e s e  l e g i s l a t i v e  c h o i c e s  r e f l e c t  a p o l i c y  
d e c i s i o n  t h a t  t h e  n e e d  for s w i f t  a c t i o n  in e m e r g e n c y  
s i t u a t i o n s  o u t w e i g h s  t h e  p o l i c y  of c o m p e n s a t i n g  i n j u r e d  
p l a i n t i f f s .  T h e  J a c k s o n  d e c i s i o n  u n d e r c u t s  t h i s  l e g i s l a t i v e  
p o l i c y .
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** H o s p i t a l  a n d  E m e r g e n c y  r o o m  o p e r a t i n g  c o s t s  a r e . a l s o  
n e g a t i v e l y  i m p a c t e d  w h e n  h o s p i t a l s  i m p o s e  m o r e  " d e f e n s i v e  
m e d i c i n e "  r e q u i r e m e n t s .

** U n l e s s  h o s p i t a l s  d r a m a t i c a l l y  r e s t r u c t u r e  t h e i r  
r e l a t i o n s h i p  to  p h y s i c i a n s  (by r e q u i r i n g  t h e m  t o  b e c o m e  
h o s p i t a l  e m p l o y e e s ,  f o r  example) t h e  n e t  r e s u l t  of t h e  J a c k s o n  
d e c i s i o n  increases, .insurang.e_c.os t a  by  r e q u i r i n g  b o t h  h o s p i t a l  
a n d  d o c t o r  t o  i n s u r e  to  c o v e r  t h e  s a m e  risk.

** T h e r e  is no e v i d e n c e  t h a t  m e d i c a l  m a l p r a c t i c e  p l a i n t i f f s  
b e f o r e  t h e  J a c k s o n  d e c i s i o n  e x p e r i e n c e d  d i f f i c u l t y  c o l l e c t i n g  
t h e i r  j u d g m e n t s . H i s t o r i c a l l y ,  m o s t  p h y s i c i a n s  h a v e  c a r r i e d  
a d e q u a t e  m a l p r a c t i c e  i n s urance. T h e  a d d i t i o n  of a " d e e p  
p o c k e t "  c o r p o r a t e  h o s p i t a l  to t h e  c a s t  of d e f e n d a n t s ,  h o wever, 
h a s  an i n e v i t a b l e  t e n d e n c y  to  i n c r e a s e  the si z e  of j u r y  
v e r d i c t s  a n d  s e t t l e m e n t s .

** T h e  b u r d e n  of t h e  J a c k s o n  d e c i s i o n  falls o n  m u n i c i p a l l y  
o w n e d  a n d  n o n - p r o f i t  h o s p i t a l s , w h i c h  are a l r e a d y  c a u g h t  in a 
c o s t  s q u e e z e  f r o m  s t a t e  a n d  f e d e r a l  r e g u l a t o r y  a n d  r a t e  
r e q u i r e m e n t s .

E c r  .mo r c_in£.Q .r.m atiQ n, c c n ta c . t :

H a r l a n  K n u d s o n ,  E x e c u t i v e  D i r e c t o r  
A l a s k a  S t a t e  H o s p i t a l  and
N u r s i n g  H o m e  A s s o c i a t i o n  - 5 8 6 - 1 7 9 0

D a v i d  Crosby, A t t o r n e y  
A l a s k a  S t a t e  H o s p i t a l  and
N u r s i n g  H o m e  A s s o c i a t i o n  - 5 8 6 - 6 2 6 2
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Alaska State Legislature

P’essa snter into the record my testimony to the 
committee name

committee o n  H • S  , dated .3- 1̂ 7 - _____
bill/subject

I am opposed to H.B, 158. A sa  small business owner in Alaska I am well 
aware of both sides of  the tort reform issue. Small business operations expose me to both 
liability for my operations and the risks imposed by the operations o f  others.

I take exception with two main points in this bill.

1. The limits imposed on punitive damages. Section 8 clearly imposes a 
much greater burden on small business and individuals than on big business and insurance 
companies. Punitive damages are to punish and the limits in this bill are not pur ^ent if 
your pockets are deep enough

2. The apportionment of fault statute. The effect o f  Sections 14-15 would 
be to greatly reduce oversight on the actions o f  employees and contractors. I believe 
parties have a responsibilty for actions taken on their behalf.

I am in favor o f true tort reform for many of the reasons outlined in Section 1 of 
the bill. This bill as written is biased towards insurance companies and big business, 1 do 
not believe that it will result in a general benefit to society but rather it is in the interest of 
these parties.

Sicned: - i
Testier J

Representing (Optional)

? . 0 .  Zo K 12Z( Aid ?<?£//
Address

( % 7 \  - 2 5 3 - W S - 7
Phone No.



TESTIMONY NOTES 
HB 1 5 8 -CIVIL LIABILITY 
HOUSE FINANCE HEARING

March 17, 1995

Introduction

My name is Richarc °itter. I * r ; the president of a Juneau Architectural firm, and a member of 
the Alaska Professional De sn Council Legislative Liaison Committee. The Design Council 
represents 9 professional societies in the State of Alaska including architects, engineers, land 
surveyo-s, and building officials. I am here to testify in favor of the statute of repose included 
with HB 158.

General Background

• A 6 year statute of repose for architects and engineers was enacted by the Alaska Legislature 
in 1967.

This statute of repose was declared unconstitutional by the Alaska Supreme Court in April 
of 1988. Because the primary reason for this action was the shifting of liability, therefore 
violating the State Constitution's equal protection clause, the passing of an the initiative 
abolishing joint and several liability substantially addressed the Court's concern.

Governor Walter J. Hickel signed HB 160S AM into law May 7,1994. This new statute of 
repose was written to fully address the Supreme Court's concerns. Alaska joined Florida and 
Iowa as the only states with a 15 year statute of repose. New York and Vermont are the only 
states without a statute of repose.

Purpose

• The primary purpose of a statute of repose is to balance the rights of plaintiffs to bring suit 
against the rights of design professionals to be protected from meritless and expensive legal 
actions.

• A statute of repose does not restrict access to the courts, but instead sets a fair time lim it to 
bring suit, beyond which the likelihood of success is remote.

Recent Studies and Conclusion

• A recent stud;/ by Victor O. Schinnerer & Co., Inc. of claims brought in the State of New 
York found that 95% of claimants who received payments sustained actual or alleged 
damage or harm within 9 years of project completion. There were no successful claims after 
11 years. This indicates that a statute of repose is a reasonable and fair to protect the rights 
of both potential plaintiffs and defendants.
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CHRISTINE E. JOHNSON 
Court Rults Attorney

OFFICE OF ADMINISTRATIVE DIRECTOR 
303 K STREET 

ANCHORAGE. ALASKA 99501

Equitable Apportionment Under AS 09 .17 .080

(9 0 7 )  2 B 4 .8 2 3 9

Bequest for Comments

In 1988 Alaska voters approved the "Tort Reform Ballot Initiative.” This initiative 
amended AS 09 .17 .080(d ) to read, n[T]he court 3hall enter judgment against each 
party liable on the basis of several liability in accordance with that party's percentage 
of fault." The initiative also repealed AS 09 .1 6 .0 1 0 , which provided for a right of 
contribution among tortfeasors.

Last spring, in Benner v. Wichman, 874  P.2d 949, 958 (Alaska 1994), the supreme 
court concluded that AS 09 .17 .080(d ) only allows fault to b 3 apportioned among 
parties to the action. The court noted, however, that there is no mechanism in the 
Civil Rules for a defendant to bring in non-parties who are potentially liable to the

The supreme court is considering an amendment to Civil Rule 14 that would address 
this situation. This change would allow a defendant to use the procedure set out in 
Rule 14(a) to bring in a person who may be wholly or partially liable to the plaintiff. 
Judgment could be entered against this third-party defendant in accordance with the 
third-party defendant's respective percentage of fault, regardless of whether the 
plaintiff elected to assert a direct claim against the third-party defendant. The 
prop^c^d change is shown on the bac^ of this memorandum.

The court is soliciting comments on the proposed change. Comments are due Friday, 
March 17 and should be sent to the court rules attorney at the address shown above.

The court is also considering the possibility of adopting a rule that would address 
recovery of attorney fees when third party defendants are impleaded under the 
proposed new rule. The court is posing the following questions to bar members:

(1) Should there be a rule change concerning attorney fees at this 
time?

(2) If so, what should that change be?

Again, responses are due Friday, March 17. Thank you for your assistance.

plaintiff, fd. at 956 -57  n. 17.



Looking Out For Business...
T h i r d  i n  a  s e r ie s  o f  a r t ic le s  b y  t h e  A l a s k a  S t a t e  C h a m b e r  a d d r e s s i n g  

is s u e s  o f  m a j o r  im p o r t a n c e  t o  A la s k a ' s  b ' i s in e s s  c o m m u n i t y

For the past few decades, the tort litigation society has established
system has been increasingly criticized by the parameters o f  what is
legal scholars, public policy expert:?, and the considered to be just
public at large. Past efforts to change the system punishment for an of-
and eliminate the opportunities for abuse have met fense. Upon establishing
with defeat. The fear is that in changing the guM in criminal law, the
system, we will be taking away the ability for jury and the court know the range of punishment 
people who have suffered an injury or loss to for the crime, as in the r  .ximum jail term carried 
receive just compensation. We all believe the by the offense and the maximum monetary fine 
ability to recover costs and damages in civil suits, that can be assigned to the offender. This also 
to be made whole again, is - and should be - every holds true in administrative law. In tort law, 
Alaskan’s right. however, punitive damages are a wild card, and

However, protection from frivolous lawsuits, the luck lies in the “draw”, or the selection o f  the 
from accusations over alleged actions that took juty* and in the talents o f  persuasion held by the 
place decades ago, and from unreasonably high attorneys for either side. ASCC believes that 
legal costs and court settlements should also be the punitive damages should be held to a preset 
right o f  every citizen and business. Many multiple o f  the actual damages, and we suggest as 
individuals and businesses have experienced the reasonable a multiple o f  three times the actual 
nightmare o f suits that drag on for years, damages.
accompanied by crippling legal costs. More and Regarding the criteria for assessment of
more frequently stories are brought forth from punitive damages, ASCC believes that punitive 
around the country o f  frivolous lawsuits and damages are intended as punislunent for a 
outrageous awards for damages. behavior deemed to be unacceptable by society.

Litigation is an exorbitantly expensive They are also intended to serve as a  deterrent 
mechanism for compensating the injured parties, against the continuing practice o f  such behavior. 
Outcomes are random and unpredictable, which is Society does not generally punish unintentional 
why the tort litigation system is so frequently acts that are beyond anyone’s control. Therefore, 
described as a lottery. In many cases, the a determination of intent or willful neglect should 
unpredictability of the system causes out o f  court exist before punitive damages are considered, 
settlements, even when wrong-doing does not House Bill 158, Civil Liability, sponsored by
exist, which in turn fosters the continuation of an BCP- Brian Porter (R-Anchorage), would enact 
unfair system. reforms that create a more equitable distribution o f

The Alaska State Chamber of Commerce the cost and risk o f  injury in civil lawsuits. The bill 
believes that business within the state is being would reduce costs associated with the system, 
jeopardized by present tort law, particularly in including frivolous suits, while ensuring that 
the area of punitive damages. ASCC’s position adequate and appropriate compensation for 
is that punitive damages should have a preset persons injured through the fault o f  others is 
standard and should only be assessed when available. House Bill 252, Punitive Damages, 
malicious intent or willful neglect is proven. sponsored by Rep. Jerry Sanders (R-Anchor- 

To the point o f  preset standards, let’s compare age), specifically addresses the State Chambers 
criminal or administrative law to the tort litigation concerns regarding punitive damages. ASCC 
system. In criminal and in administrative law, encourages the support of these bills.

A d v e r t is e m e n t

•STATE*
CHAMBER
O F C O M M E R C E



D a v i d  E .  R o g e r s , E s q u i r e
211 F O U R T H  S T R E E T . S U IT E  108 

P.O. UOX 33832  

JU N E A U . A L A S K A  08808

T E L E P H O N E  (007‘ 580-1107 

F A X  10071 580-1097

March 21, 1995

H o u s e  F i n a n c e  C o m m i t t e e  
C a p i t o l  B u i l d i n g  
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  C o m m i t t e e  M e m b e r s :

T h i s  l e t t e r  is s u b m i t t e d  o n  b e h a l f  of  t h e  C o u n c i l  of 
A l a s k a  P r o d u c e r s  ( P r o d u c e r s  C o u n c i l )  in s u p p o r t  of CS for H B  
197. T h e  P r o d u c e r s  C o u n c i l  is a n o n - p r o f i t  A l a s k a  
c o r p o r a t i o n  w h o s e  m e m b e r s  i n c l u d e :  A l a s k a  G o l d  C o m p a n y ;  
C o m i n c o  A l a s k a  I n c o r p o r a t e d ;  C o m i n c o  A l a s k a  E x p l o r a t i o n ;
E c h o  B a y  A l a s k a ,  Inc.; F a i r b a n k s  G o l d  M i n i n g ,  Inc.; CIRI 
E n e r g y  a n d  M i n e r a l s ;  G r e e n s  C r e e k  M i n i n g  C o m p a n y ;  A m e r i c a n  
C o p p e r  a n d  N i c k e l  C o m p a n y ,  Inc.; C a m b i o r  A l a s k a ;  a n d  t h e  
A l a s k a  M i n e r s  A s s o c i a t i o n ,  an e x - o f f i c i o  n o n - v o t i n g  m e m b e r .

H B  197 f o l l o w s  t h e  l e a d  a l r e a d y  t a k e n  b y  t h e  K n o w l e s  
A d m i n i s t r a t i o n  a n d  l a s t  y e a r ' s  l e g i s l a t u r e  in o t h e r  a r e n a s  
t o  e n c o u r a g e  t h e  d e v e l o p m e n t  of o u r  n a t u r a l  r e s o u r c e s  and 
s t i m u l a t e  r e s p o n s i b l e  e c o n o m i c  g r o w t h  in t h e  G r e a t  Land. In 
a r e c e n t  S u n d a y  D a i l y  N e w s  c o l u m n  T i m  B r a d n e r  c o u l d n ' t  h a v e  
s a i d  it b e t t e r :

" I t ' s  p o l i t i c a l l y  f a s h i o n a b l e  s o m e t i m e s  t o  s n o r t  a t  
p u b l i c  i n v e s t m e n t  in e c o n o m i c  d e v e l o p m e n t ,  c a l l i n g  it 
a s u b s i d y .  B u t  if w e ' r e  s e r i o u s  a b o u t  d i v e r s i f y i n g  
o u r  e c o n o m y  a n d  c r e a t i n g  jobs, e v e r y  d e v e l o p m e n t  idea 
s h o u l d  b e  t a k e n  s e r i o u s l y .  A  l i t t l e  s e e d  c o r n  s p r i n k l e d  
a r o u n d  in s t r a t e g i c  l o c a t i o n s  c a n  s o m e t i m e s  y i e l d  a 
p r o t t y  g o o d  h a r v e s t . "

Mr. C h a i r m a n ,  t h i n k  of H B  197 as s e e d  corn. It is n o t  
i n t e n d e d  as a r e w a r d  o r  w i n d f a l l  f o r  t h o s e  c u r r e n t l y  d o i n g  
b u s i n e s s  in A l a s k a .  T h e  p r i m a r y  p u r p o s e  of t h i s  b i l l  is to 
s e n d  a p o s i t i v e  m e s s a g e  to i n d u s t r y  a n d  e n c o u r a g e  c o m p a n i e s  
t o  d o  s o m e t h i n g  t h e y  w e r e n ' t  g o i n g  t o  d o  a l r e a d y  b y  c r e a t i n g  
a t t r a c t i v e  e c o n o m i c  i n c e n t i v e s  t o  e x p l o r e  for a n d  d e v e l o p  
c o a l  a n d  m i n e r a l  d e p o s i t s  in A l a s k a .

T h i s  p r o p o s a l ,  a v e r s i o n  of  w h i c h  d i e d  in t h e  H o u s e  
l i m b o  f i l e  in t h e  f i n a l  m i n u t e s  of l a s t  se s s i o n ,  w a s



r e c o m m e n d e d  in c o n c e p t  by  t h e  A l a s k a  M i n e r a l s  C o m m i s s i o n  in 
t h e i r  J a n u a r y  1335 R e p o r t .  A c c o r d i n g  to  t h e  C o m m i s s i o n :

"T h e  A l a s k a  m i n e r a l s  i n d u s t r y  c o m p e t e s  in a g l o b a l  
m a r k e t  for m i n e r a l  a n d  e x p l o r a t i o n  a n d  d e v e l o p m e n t  
d o l l a r s .  A l t h o u g h  A l a s k a  is b l e s s e d  w i t h  an a b u n d a n c e  
of g e o l o g i c a l l y  f a v o r a b l e  t e r r a i n ,  it h a s  s u f f e r e d  
b e c a u s e  of its r e m o t e n e s s ,  t h e  l a c k  of t r a n s p o r t a t i o n ,  
i n f r a s t r u c t u r e ,  a n d  s e a s o n a l  c o n s t r a i n t s .  E q u a l l y  
i m p o r t a n t  is t h e  i n d u s t r y ' s  p e r c e p t i o n  t h a t  S t a t e  
a r d  F e d e r a l  a g e n c i e s  a r e  n o t  s u p p o r t i v e  of m i n e r a l  
d e v e l o p m e n t  in Alas k a .

T h r o u g h o u t  t h e  w o r l d  t h e r e  a r e  c o u n t r i e s  a c t i v e l y  
s e e k i n g  e x p l o r a t i o n  a n d  d e v e l o p m e n t  i n v e s t m e n t  b y  
p r o v i d i n g  e c o n o m i c  i n c e n t i v e s  f o r  r e s o u r c e  i n d u s t r i e s .  
I n c e n t i v e  p r o g r a m s  h a v e  b e e n  s u c c e s s f u l  in C h i l e  and 
M e x i c o  w h e r e  p r i v a t i z a t i o n  a n d  t a x  i n c e n t i v e s  h a v e  
r e v i t a l i z e d  t h e i r  m i n i n g  i n d u s t r i e s .  A p p r o p r i a t e  
i n c e n t i v e s  c o u l d  be e s p e c i a l l y  e f f e c t i v e  in d r a w i n g  
i n d u s t r y  a t t e n t i o n  t o  A l a s k a .  T h i s  is b e c a u s e  m a n y  
c o m p a n i e s  c u r r e n t l y  v i e w  t h e  l o w e r  48 t o  be 
u n a t t r a c t i v e  f r o m  t h e  r e g u l a t o r y  p e r s p e c t i v e  a n d  
a r e  l o o k i n g  e l s e w h e r e  f o r  n e w  e x p l o r a t i o n  
o p p o r t u n i t i e s .

T h e  G o v e r n o r  a n d  t h e  L e g i s l a t u r e  s h o u l d  c r e a t e  
e c o n o m i c  i n c e n t i v e s  ( i n c l u d i n g  c r e d i t s  f o r  e x p l o r a t i o n  
e x p e n d i t u r e s  t h a t  c a n  b e  d e d u c t e d  f r o m  c l a i m  rents, 
t h e  m i n i n g  l i c e n s e  tax, p r o d u c t i o n  r o y a l t i e s  
a n d  i n c o m e  t a x e s )  t h a t  w i l l  p r o v i d e  f i n a n c i a l  
e n c o u r a g e m e n t  a n d  h e l p  o f f s e t  s o m e  of  t h e  r e a l  
a n d  p e r c e i v e d  p r o b l e m s  f a c i n g  e x p l o r a t i o n  a n d  
d e v e l o p m e n t  in A l a s k a . "

P a s s a g e  of t h i s  b i l l  s h o u l d  y i e l d  t w o  v e r y  s i g n i f i c a n t  
n e t  b e n e f i t s  t o  A l a s k a .  First, if t h i s  s t r a t e g y  is 
s u c c e s s f u l  t h e r e  w i l l  b e  a n e a r  terra i n f u s i o n  of c a s h  i n t o  
l o c a l  e c o n o m i e s .  S e c o n d ,  n e w  e x p l o r a t i o n  a c t i v i t i e s  t h a t  m a y  
b e  s t i m u l a t e d  b y  t h i s  i n c e n t i v e  m a y  u l t i m a t e l y  l e a d  t o  n e w  
p r o d u c i n g  m i n e s .  T h i s  m e a n s  n e w  g o o d  j o b s  for A l a s k a n s  a n d  
n e w  t a x f ^ a n d  r o y a l t i e s  t h e  s t a t e  m i g h t  n o t  o t h e r w i s e  
receiv»;:-it is i m p o r t a n t  t o  k e e p  t h e s e  b e n e f i t s  f i r m l y  in 
m i n d  whif$:you e v a l u a t e  t h i s  l e g i s l a t i o n  a n d  s i m i l a r  e c o n o m i c  
d i v e r s i f i c a t i o n  e f f o r t s .

H B  197 is o u r  h i g h e s t  p r i o r i t y  t h i s  s e s s i o n .  I t  w i l l  
n o t  s o l v e  all t h e  w o r l d ' s  p r o b l e m s  b u t  it is o n e  o f  s e v e r a l  
t h i n g s  t h e  s t a t e  c a n  a n d  s h o u l d  b e  d o i n g  t o  e n c o u r a g e  
r e s p o n s i b l e  m i n e r a l  d e v e l o p m e n t .  W i l l  it w o r k ?  W e  t h i n k  so. 
A c c o r d i n g  t o  o n e  o f  o u r  m e m b e r s ,  w h o  j u s t  r e t u r n e d  f r o m  a 
m e e t i n g  in D e n v e r ,  t h i n g s  l i k e  i n c e n t i v e s  a n d  m a p p i n g  
p r o g r a m s  in c o n j u n c t i o n  w i t h  t h e  g e o l o g y  g e t  t h e  a t t e n t i o n



o f  u p p e r  l evel m a n a g e m e n t  w h e n  t h e y  p l a n  t h e i r  w o r l d w i d e  
e x p l o r a t i o n  s t r a t e g i e s .

T h e  P r o d u c e r s  C o u n c i l  w o u l d  li k e  t o  t h a n k  b i l l  s p o n s o r  
Rep. F o s t e r  a n d  c o - s p o n s o r  Rep. V e z e y  for i n t r o d u c i n g  H B  197 
a n d  t h e  H o u s e  F i n a n c e  C o m m i t t e e  for g i v i n g  it an e a r l y  
h e a r i n g .  W e  u r g e  p a s s a g e  of t h i s  i m p o r t a n t  " s e e d  c o r n "  
l e g i s l a t i o n .



00/14/95 17:08 *2^072724054 MESTAS LAIV OFC 0 0 0 1 / 0 0 1

Faye S t e v e n s  
52 0 0  Leslie, No. 1 

A n c h o r a g e ,  A l a s k a  99508

M a r c h  14, 1995

Rep. M a r k  H a n l e y  
S t a t e  C a p i t o l
Juneau, A l a s k a  9 9 8 0 1 - 1 1 8 2

Re: H o u s e  B i l l  158

D e a r  Rep. H a n l e y :

I'm s e n d i n g  this l e t t e r  to e x p r e s s  m y  c o n c e r n  to you a b o u t  H o u s e  
Bi l l  158. I u r g e  you to v o t e  a g a i n s t  H B  158, as I b e l i e v e  the o n l y  
on e s  w h o  w i l l  b e n e f i t  f r o m  this Bill are i n s u r a n c e  c o m p a n i e s ,  
c o n s t r u c t i o n  c o m p a n i e s ,  oil c o m p a n i e s ,  the a i r l i n e  indus t r y ,  a n d  
o t h e r  i n d u s t r i e s  w h i c h  c a u s e  h a r m  to " r e g u l a r  p e o p l e "  l i k e  m e  and 
m y  f r i e n d s  a n d  family. I've s e e n  w h a t  c a n  h a p p e n  w h e n  a p e r s o n  
r e c e i v e s  a c a t a s t r o p h i c  injury. Y o u  see, m y  b o y f r i e n d  was b u r n e d  
o v e r  70% of h i s  b o d y  s e v e r a l  y e a r s  ago and s p e n t  o n e  y e a r  in two 
d i f f e r e n t  h o s p i t a l s .  F o r t u n a t e l y  for him, he lived. But, his 
m e d i c a l  e x p e n s e s  a l o n e  w e r e  c l o s e  to $ 1 , 0 0 0 , 0 0 0 .  The o n l y  p o s i t i v e  
t h i n g  a b o u t  h i s  i n j u r y  w a s  that it h a p p e n e d  on the job, so his 
m e d i c a l s  w e r e  c o vered.

W h a t  a b o u t  t h e  g u y  w h o  is in a c a r  a c c i d e n t  and, t h r o u g h  no fault 
of h i s  own, s u f f e r s  a b r o k e n  n e c k  a n d  ends up  a q u a d r i p l e g i c ?  Do 
you r e a l l y  b e l i e v e  that $ 5 0 0 , 0 0 0  is g o i n g  to b e  e n o u g h  to c o v e r  his 
m e d i c a l  e x p e n s e s  for the re s t  of  his l ife? W h a t  is he s u p p o s e d  to 
do if H B  158 p a s s e s  a n d  t h e r e’s a $500, 000 c a p  on c a t a s t r o p h i c  
i n j u r i e s ?  W h o ' s  g o i n g  to p a y  for his c a r e  for the re s t  of  h i s  life 
—  the i n s u r e r  for the p e r s o n  w h o  c a u s e d  his i n j u r y  o r  t h e  p e o p l e  
o f  the S t a t e  of A l a s k a ?

W h a t  if th i s  h a p p e n e d  to y o u r  c h i l d ?  H o w  w o u l d  y o u  e x p l a i n  to h i m  
or  h e r  that, b e c a u s e  of the w a y  you v o t e d  o n  H B  158, y o u r  c h i l d  is 
g o i n g  to h a v e  to go o n  w e l f a r e  so h e  o r  she c a n  r e c e i v e  the m e d i c a l  
c a r e  t h e y  n e e d ?  Or, w h a t  if you h a d  s i x  s m a l l  c h i l d r e n  a n d  you 
w e r e  k i l l e d  in a p l a n e  c r a s h  a n d  the p l a n e  w a s  m o r e  t h a n  e i g h t  
y e a r s  o l d ?  W h o  w o u l d  p r o v i d e  for y o u r  c h i l d r e n ?  T h e  c i t i z e n s  of 
the S t a t e  o f  A l a s k a ?

P l e a s e  do t h e  r i g h t  t h i n g  and v o t e  N O  on HB 1 5 8 . T h e r e  m u s t  be 
a n o t h e r  w a y  to s a t i s f y  e v e r y o n e  -/■  n o t  just b i g  b u s i n e s s .
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March 17, 1995

The Honorable Representative Mark Hanley 
State Capitol 
Juneau, AK 99801-1182

Re: HB 158 -  Tort Reform

Dear Representative Hanley:
I am in favor of all o f the key provisions o f this much needed bill except that requiring one-half of 
punitive damages to be deposited into the general fund of the state. ALL punitive damages 
awarded should be deposited into the general fund of the state.

Sincerely,

d a l

cc: NFIB, Juneau



MAL ONE Y & H A G G A R T
ATTORNEYS AT LAW

P. DENNIS MALONEY, P. C- 2525 "C* STREET, SUITE 420 TELEPHONE
RICHARD G. HAGGART, R C. A N C H O R  A G E, A L A SK  A 9 9 5 0 3  (9071277-0007

TELEFAX 
(S071 277-0015

March 15,1995 
VIA Facsimile 
465-2418

Representative Mark Hanley 
House Finance Committee 
State Capitol 
Juneau, AK 99801-1182

Dear Representative Hanley:

House Bill 158 seven W restricts the rights of your constituents.

If there is a hidden defect in a house or building which is not discovered for 
eight years, the builder, not the innocent purchaser of the property or those 
occupying it such as small children who might be injured if a portion of the building 
collapses or otherwise causes injury to an innocent victim, would not be required to 
bear the costs. The innocent would be required to pay for their loss which was 
caused entirely bv the negligence of the person or entity which constructed the 
building.

A person who is paralyzed for life and is required to sit on a table looking at a 
television set and sucking liquid through a tube is limited to $500,000 for the pain 
and suffering that individual suffers throughout his or her lifetime. Why?

With respect to both of the foregoing paragraphs: insurance covers these 
claims. What problem exists? What actual cases can those who propose the 
legislation point to which resulted in an unjust finding? Please demand concrete 
examples of unjust results in Alaska before denying your constituents their 
constitutional right for a jury trial.

Insurance companies regularly fail to pay claims in a timely manner. State 
Farm is an example. In my office currently, I have over five cases where State Farm 
has not paid all of the medical costs incurred by its own insured under the medical 
pay provisions of the policy when the policyholder undertook the treatments their 
doctor suggested following an automobile accident. Requiring that these people 
prove malice or conscious acts showing deliberate disregard for the rights of the 
policyholders puts an undue burden on the insureds when dealing with companies 
such as State Farm who deserve to have punitive damages awarded against them.
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Again, has anyone provided you with evidence of the injustice done using the 
current burden of plaintiff of proof for punitive damage cases which is clear and 
convincing evidence?

With respect to the proposed cap on punitive damages, why should it be 
limited to three times compensatory damages or $300,000? As an example, General 
Motors was "wacked" with $100,000,000 in punitive damages in Georgia. They were 
"wacked" after GM deliberately built its pickup trucks with gas tanks outside of the 
frame allowing the gas tanks to explode in side collisions. GM did this knowing that 
these damages would occur and that innocent people would be burned to death. 
Ford and Chrysler chose not to do that. When it became apparent that people were 
being burned to death in the vehicles in side collisions in GM pickup trucks, GM's 
engineers proposed a fix. GM, rather than undertake the $100,000,000 to repair this 
defect, instead determined that each burned to death victim would only cost them 
$500,000 and that there would be approximately 100 for a $50,000,000 savings to GM. 
Is this the kind of corporate thinking that we want to encourage in Alaska? I don't

Please do not lim it punitive dam ages. It makes insurance companies and 
manufacturers live up to their obligations to the public.

The proposal on periodic payments at the defendant's request would allow 
people to discontinue having insurance and after filing bankruptcy, injured parties 
would not be able to receive the funds to which they were entitled in a jury trial.

There have not been significant insurance premium decreases in the past 
several years since the legislature's last tort reform package passed. Medical care 
costs have not dropped. Insurance costs have not dropped and those proposing 
further reform cannot cite any individual case that stands for the propositions that 
they propose.

No further tort reform is needed.

think so.

Sincerely,

MALONEY & HAGGART

PDM/da
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Robert B. Stephenson 
P.O. Box 81314 
College, Alaska 99708 
(907) 455-6073

M a rch 17, 1995

Please d i s t r i b u t e  to
M e m b e r s  of the H o use Finance Committee:

It is m y  understanding that HB 158 w o uld s e v e r e l y  limit 
A l a s k a n s 7 r i g h t  to recovery from accidents and negligence.

in 1988, I and two others suffered m a s sive 3rd degree burns 
from a 500 g a l l o n  propane spill and explosion near Fairbanks. 
U n t r a i n e d  w o r kers were directed to move a large prop a n e  tank (1,200 
gal. cap., 3 7 x 1 8 7) containing about 500 g a l lons of liquid 
propane. T h a t 7s illegal. They broke a bottom valve, and all 500
gallons leaked out and exploded within minutes. In addition, the
re s u l t i n g  fire burned down a huge warehouse, a loss of several 
m i l l i o n  dollars.

I s p ent a month in the hospital, including two w e e k s  in the 
i n t e nsive ca r e  burn unit, and did not r e c over from my burns and 
skin grafts for about three years. In fact, my skin will never be 
the same as it was. My hospital and doctor bills for the first 
m o n t h  a lone we r e  well over $100,000. None of us will ever be the
same a f ter t hese burns and emotional injuries.

Th i s  ac c i d e n t  was a result of improper h a n d l i n g  of a propane 
tank. The owner of the tank did not want to  remove the propane 
from the t a n k  BEFORE moving it, as is required.

M y  b u rns and skin grafts have healed now, but I will never be 
the same, as I am sure you can understand.

It w a s  m o r e  than a year after the explosion that symptoms of 
Post T r a u m a t i c  Stress Disorder (PTSD) began to surface. 
Nightmares, sleeplessness, fear of the workplace, just to name a 
few, we r e  common.

I still have flashbacks and nightmares of a m p u tation and death 
s q u a d s .

43% of m y  body had little or no skin. I could on l y  begin to 
d e s c r i b e  t h e  p a i n  of being lowered into a w h i r lpool for debri d i n g  
(dead skin s c r u b b e d  o f f ) . No amount of m o r p h i n e  can p r e v e n t  the 
sc r e a m i n g  and the h o rrible pain.

N o  am o u n t  o f . m o n e y  can compensate for that pain, w h i c h  took 
place once a day for thirty days. W o uld you go through that for 
$ 1 0 , 0 0 0  a day? H o w  about $20,000? What's YOUR price? If this 
h a p p e n e d  to  y o u r  son or daughter or family member, w o u l d  you want 
to cap t heir r e c o v e r y  for pain and suffering?
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S t e p h e n s o n  
P a g e  2

It w o u l d  b e  my r e c o m m e n d a t i o n  for i n dustry to be r e g u l a t e d  by 
s t r i c t e r  s t a n d a r d s  and be m a d e  t o  follow e x i s t i n g  standards. In m y  
opinion, th i s  w o u l d  limit the n e g ligence and the i n j u r i e s  to 
A l a s k a ' s  w o r k  force.

L e t ' s  st o p  the negligence, not prev e n t  the fair r e c o v e r i e s  for 
i n j u r e d  Alask a n s .  Let's stop f o cusing on b i z arre c a ses and let's 
r e m e m b e r  t h e  A l a s k a n  w o r k e r s  w h o  are frequently inju r e d  b e c a u s e  of 
i n d u s t r y ' s  negligence.

I b e l i e v e  t h a t  H B  158 is c o m p l e t e l y  un f a i r  to inn o c e n t  v i c t i m s  
in Alaska. It w o u l d  h a v e  s e r i o u s  con s e q u e n c e s  to t h e  c i t i z e n s  of 
A laska, y o u r  consti t u e n t s .  I s t r o n g l y  urge you to v o t e  a g a i n s t  
s u c h  t o r t  r e f o r m  bills.

Y o u r  r e s p o n s e  w o u l d  be g r e a t l y  appreciated.

Sincerely,

R o b e r t  B. Stepheiiaon
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44 ft.Are Lawyers 
Burning America?
Justice: Have you heard the one about the little old lady 
who sued for spilling coffee on herself? The case isn’t what 
you think, nor is the move toward ‘law reform.’

S
TELLA LIEBECK DIDNT HAVE TIME 
for breakfast at her daughter's 
house. Her son, Jim, was catching 
an early flight out of Albuquerque, 
N.M., and, with the 60-mile drive 

from Santa Fe, they had to leave at dawn. 
After dropping off Jim, Stella and her 
grandson Chris Tiano pulled into a Mc­
Donald’s drive-through for breakfast. At 
79, Liebeck was quite spry; she had just 
retired after a long career as a department- 
store salesclerk. Stella ordered a Mcbreak- 
fast, and Chris parked the car 
so she could add some cream 
and sugar to her coffee.

What happened next on the 
morning of Feb. 27, 1992, was 
an accident. “I took the cup and 
tried to get the top off," she later 
testified. She looked for a place 
to set it down, but the dash­
board was slanted and there 
was no cup-holder in the Ford 
Probe. “Both hands were busy.
I couldn't hold it so I put it 
between my knees and tried to 
get the top off that way." Lie­
beck tugged, and scalding cof­
fee gushed into her lap. She 
screamed. Chris leaped from the car to help 
her. Desperately, she pulled at her sweat 
suit, squirming in a bucket seat as the 170- 
degree coffee seared her skin. By the time 
they reached an emergency room, second- 
and third-degree bums had spread across 
her buttocks, her thighs and her labia. All 
that she remembers is the pain.

The spill that badly wounded Stella Lie­
beck is now scarring the landscape of Ameri­
can law. A jury awarded her S2.9 million 
after a trial; a judge lmocked that down to 
S640.000. Then she became the poster lady 
for the bitter "tort reform” effort now 
in Congress. (A tort is a personal in­
jury usually caused by negligence.
Last fall the Republican "Con­
tract With America" pledged 
major changes in the civil-

The evidence:
A  New Mexico jury  
awarded a woman 
nearly S3 million 
after she was 
scalded by 
M cDonald’s coffee, 
but a judge 
reduced the 
am ount to $640,000

E2I



changed in the U.S. Senate, 
were really about changing the 
balance of power in courthouses. 
Since World War II, a revolu­
tion in American Jegal doctrine 
and practice has made it 
easier for consumers and work­
ers to sue and collect for inju­
ries (page 36). These changes 
have yielded what has come to be 
known as "the litigation explo­
sion," the purported epidemicof 
lawsuits that is much brooded 
over by chambers of commerce. 
But there is little agreement over 
what the dimensions of the crisis 
might be or over how the vari­
ous reform proposals might cure 
the ills. The absence of facts did 
not slow the legislative wheels. 
Instead, Congress—where 229 
of 535 admit to being lawyers— 
and the interest groups on both 
sides relied on half-truths, dis­
tortions and argument by anec­
dote. Consider 

Horror stories; Reform pro­
ponents, up to Speaker Newt 
Gingrich, seized on the fact that 
it takes profits from 37,000 box­
es of cookies sold by Washing-

c o l b u r n - p h o t o r e p o k t e r s  ton-area Girl Scouts to cover

The politics: For House Republicans looking for signs o f an ‘explosion’ in 
negligence cases, the McDonald’s verdict was made to order

justice system aimed at curbing the number 
of lawsuits and the size of damage awards. 
Last week the House of Representatives did 
just that, passing three pieces of legisla­
tion that would cap some jury verdicts, de­
ter some court actions and force some los­
ing litigants to pay the legal fees of their 
opponents. Most important. Congress set 
national limits on awards for punitive and 
medical-mal practice damages, until now the 
province of state courts (box). "This repre­
sents the first significant regulation of law­
suits and lawyers from the perspective of 
nonlawyers,” says Rep. Christopher Cox of 
California. “If there's a Robin Hood aspect, 
it is to take from the lawyers and give to the 
average working .American.”

It was the most hard-fought battle of the 
new Congress. The limousines of lobbyists 
idled outside the Capitol, while their pas­
sengers worked the congressional hallways 
and hideaway \  giving the House the feel of 
a souk with cell Jar phones. The foes oper­
ated from differem. o remises, bom of wildly 
divergent self-images. Business, trade and 
medical associations 'ined up on one side, 
pressing their advantage with the GOP ma­
jority. They pleaded tieir case as ham­
strung Gullivers, tied do vn by greedy law­
yers and their foolish d ie its. Against them 
were consumer groups an 1 the Assodation

of Trial Lawyers, one of the shrewdest and 
best-funded political operations in Wash­
ington. They argued as noble paladins, bat­
tling scandalous corporate misconduct on 
behalf o f average Americans.

Both sides were deluding themselves.
Last week's bills, which will likely be

‘Common Sense’ Reforms
The GOP plan tries to reduce frivolous lawsuits 
by limiting the chances of big jury verdicts:

Punitive damages: In most cases of corporate neg­
ligence, juries could award no more than three 
times the cost o f medical bills and lost earnings.

Loser pays: In some types of financial lawsuits, 
the loser could be forced to pay the legal costs of 
the winner.

Medical malpractice: Juries could not award 
more than 8250,000 for “noneconomic” injuries— 
like loss of fertility or emotional distress.

‘Fair share’: Would curb "joint liability," in which 
a deep-pocket company only partly to blame for 
an injury might have to pay all o f die damages.

Federal standards: Would wipe out major state 
laws governing litigation, imposing national 
standards in key areas for the first time.

the organization's liability in­
surance. True, say the Scouts, 
but they’ve never been sued, 
have no position on tort reform 

and don't want to politicize their an­
nual drive. A tort-reforra group had 
hoped to use a model dressed as a Scout 
in an ad. When the scoutmasters refused 
to go along, the /Associated Press report­
ed, the girl became a Little League play­
er instead, and the ad became a staph 

m— of the Washington campaign.
How big Is tho problem? Re­

form advocates say the econo­
my is drained of at least $130 
billion by the civil-justice sys­
tem. But that figure is way 
too broad. It includes every in­
surance claim paid in the Unit­
ed States and the administra­
tive costs of processing them, 
as well as the minority of 
cases that involve lawyers and 
court actions. Nothing Con­
gress does, short of outlawing 
the insurance business, will 
make a dent in that $130 billion 
figure. There's no debate that 
the United States has experi­
enced a huge growth in lawyers, 
but none of the reforms would 
roll that back, either.

Personil-irjury cases: All of 
last week's action focused on 
tort cases. These are billed as

T O N Y  O 'B R I E N —j 8  P I C T U R E S IL E T T ) M A R C H  2 0 ,  1 9 9 5  N E W S W E E K 33



the cutting edge of the litigation 
explosion. But a major new 
study indicates that cases filed 
against roughly 2.000 of the 
largest U.S. corporations have 
grown only gradually over the 
last 20 years. The exceptions: 
disputes between the firms 
themselves; suits alleging dis­
crimination and other statutory' 
violations, and claims from spe­
cial injuries such as those 
caused by asbestos manufactur­
ers. “It’s kind of curious that we 
have all the furor focused on the 
one area not exploding at all,” 
says University of Wisconsin 
law professor Marc Galanter.

Deceptive numbers; Accord­
ing to figures from the National 
Center for State Courts, suits 
grew in 13 states and fell in 13 
others between 1990 and 1992.
In the period from 1985 to 1992, 
suits were up in 14 states and 
down in six others. These fig­
ures prove conclusively that bet­
ter record-keeping is necessary.

Punitive damages: The trial 
lawyers cited studies indicating 
that juries seldom make such 
awards, which are designed to 
punish defendants for gross be­
havior. And judges usually re­
duce these verdicts anyway.
But the specter of these 
few cases strongly influences 
settlement negotiations, where 
three quarters of all cases gel

Whatever the course of the debate last 
week, inevitably someone would refer to 
Stella Liebeck and her hol-coffee spill. 
"Nightline" featured her story. She and her 
family of self-described conservative Re­
publicans delivered a statement at a Public 
Citizen press conference. In rebuttal, pro­
reformers marched on the Capitol grounds 
with a banner reading s h e  s p i l l e d  i t  o n
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teacher. "The whole thing sounded ridicu 
lous to ine." According to several jurors in­
terviewed by N e w s w e e k , three witnesses 
turned the case around. First there were the 
photos of Liebeck’s charred skin and the 
testimony of Dr. Charles Baxter, a renowned 
bum expert from Southwestern Medical 
School in Dallas. He testified that coffee at 
170 degrees would cause second-degree 
burns within :i.o seconds of hitting the skin.

Two defense witnesses inadvertently 
helped Liebeck. too. Christopher Appleton, 
a quality-assurance supervisor at McDon- 

i aid's headquarters, testilied that the compa- 
| nv had not lowered the heat under the cotfee 

despite receiving 700 bum complaints over 
| 10 years. Safety consultant Robert Knaff as­

serted that 700 complaints —which amount­
ed to about one in 24 million cups—was 
"basically trivially different from zero." Lat- 

' er he misspoke: "It's just that a bum is a very 
trivial thing—a bum is a very terrible thing." 
The damage was done. “Each statistic is 
somebody badly burned," says juror Betty 
Farnham. "That really made me angry." She 
also wasn't impressed bv the tiny c a u t i o n :  

c o n t e n t s  h o t  label on the McDonald’s cup. 
To read it. Farnham said she needed her 
glasses. She had started the case thinking the 
suit was frivolous. By the end. Famham 
pushed for a total award of S9.6 million.

Stern warning: McDonald’s had one more 
shot • the closing argument of defense lawyer 
Tracy E. McGee. She acknowledged that the 
coffee was hot: that’s how customers want it. 
She insisted that Liebeck had only herself to 
blame. She was "unwise" to put the cup 
between her knees. She failed to leap out of 
the bucket seat after the spill. "The real 
question." McGee concluded. “. .  .is how far 
you want our society to go to restrict what 
most of us enjoy and accept."

.Alter deliberating for about four hours, 
the jury found for Liebeck. Her compensa­
tory damages —out of pocket plus pain and 
suffering—were set at S200.000. To be fair, 
the jurors knocked off 20 percent because 
she had contributed to the accident. Then 
they hit McDonald’s with a stern warning: 
$2.7 million in punitive damages. "It was our 
way of saying, 'Hey, open your eyes. People 
are getting burned'," recalls juror Bell. A 
month later, trial Judge Robert H. Scott 
reduced the award to S640.000, calculating 
punitive damages at three times compensa­
tory. He. too. wanted to deliver a message to 
McDonald’s that it "was appropriate to pun­
ish and deter" its corporate coffee policy. 
Scott, another self-described conservative 
Republican, insists the case was “not a run­
away. I was there." After further post-trial 
skirmishing, the two sides settled out of 
court. Part o f their deal includes keeping 
secret the final amount.

As everyone knows, there was an imme­
diate uproar. Jay Leno told jokes: editori­
alists harrumphed: tort reformers rubbed
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The JUrOP: A t first Betty Farnham thought the case was frivolous, but 
by the end she pushed for a S9.6 million award

P\M  FRANCIS
The attorney: Reed Morgan
had sued M cDonald’s before over 
hot coffee and won

their hands. They had an example they could 
cite repeatedly of the courts gone crazy, 
especially when they only had to give the 
headline and none of the details. The .Ameri­
can Tort Reform Association bought radio 
ads in the Washington area using the Lie­
beck case as its key example of an "outra­
geous" lawsuit. The case was chosen be­
cause "it points out a lot of the problems with 
the system." says Sherman Joyce, ATRA’s 
president. "It demonstrates that the system 
needs reform."

How would the bills passed by the House 
last week change the outcome of the McDon­
ald's case? Not at all. Even the controversial 
punitive-damage award would go undis­
turbed because Judge Scott applied exactly 
the formula—three times out-of-pocket 
damages—that was in the "reform” bill.

None of this is to say that the legal system 
does not have serious problems. One idea 
that may address an important issue has 
already been introduced in the U.S. Sen­
ate. This proposal would change the con- 
tingencv-fee arrangements used in civil 
lawsuits. Typically, plaintiffs' lawyers re­
ceive one third of any verdict or settlement 
plus expenses. That’s a high percentage, but 
one designed to reward lawyers willing to
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The judge: Robert H. Scott, a 
Republican, sought to ‘punish and 
deter’ McDonald’s

gamble on clients who otherwise would be 
locked out of court. The problem is that many i 
cases are not very risky but the lawyers are 
still collecting big fees. Under the reform 
idea, fees would be capped at 10 percent of | 
the first S100.000 and 5 percent of anything 
more, if a case settles quickly. If the settle­
ment offer is rejected, the lawyer can collect | 
his normal one-third fee only on the amount j 
of the ultimate award that is greater than the 
first offer. This plan would encourage early, 
generous offers and would pu. most of the 
money in the hands of injure! people. “All 
we’re trying to do is see that cc ntingency fees 
are paid in cases that are truly contingent," 
says Jeffrey O’Connell, a law professor at the 
University ofVirginia and co-inventor of no- 
fault insurance.

No plan—short of shuttering the courts— 
will stop the regular advance of stupid and 
wasteful lawsuits. It’s little comfort, but that 
may be the price the system and the nation 
pay for encouraging people to settle disputes 
in a peaceful, if tedious, manner. It's too easy 
to blame only the lawyers. If there are too 
many suits, there is another reason: there 
are too many clients, too.
A r ic  Press until G in n y  C a r r o l l  in S a w  M exico 

a nd  St e v e n  W a l d m a n in Washington
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We are in support of HB 158, State Level Tort Reform Legislation, 

to control litigation and lawsuit costs.

Please vote in favor of HB 158.

Sincerely, Sincerely,
DENALI DRILLING, INC. DENALI DRILLING, INC.

Hal Ingalls Ron Pichler
President Vice President

Denali Drillmt) Inr 6000 A Sued  Anchoraya. Alaska 99518 • 907 562-2312 • Fax 907 562-5971
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Fax Transmission

To: Ma r k  Hanley From: BENJAMIN C. LALLY
Company: Date: M a r c h  21, 1995
Fax I: 465-2418

You should receive 1 page(s) including this one.
If you do not receive all pages, please call (907) 349-6296

Message:
PLEASE S U P P O R T  HB 158

The cost of litigation and liability insurance has a huge impact on a Email 
business. It is my u n d e r s t a n d i n g  that this bill will protect a small 
business from frivolous lawsuits and promote early settlements.

Thank you for your c o n sideration of this request.

LALLY i  ASSOCIATES

T.O. lSo?cll0450 •  Anchorage, A7^99^ll-04S0 • 907-349-6296 •  J V C  907-349-6493
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Please Support Small Business, 

Support HB 158

Most Sincerely,

Christine & Duane Hill
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GREETINGS:

I WRITE IN SUPPORT OF HB 158. OUR COMPANY'S SURVIVAL IS DEPENDENT ON AFFORDABLE 
INSURANCE PREMIUMS. THE PRESENT LOTTERY SYSTEM WE HAVE FOR AWARDS IS OUT 
OF CONTROL AND IN SERIOUS NEED OF REFORM.

AS YOU MAY KNOW. AViATION PREMIUMS HAVE BEEN ESCALLATING WORLDWIDE. DUE TO 
THE LITIGIOUS NATURE OF OUR SOCIETY, WINGS UNDERWRITER, (AND A NUMBER OF OTHER 
ALASKA AVIATION OPERATORS), DECIDED LAST OCTOBER TO QUIT WRITING G.A. INSURANCE 
IN NORTH AMERICA. THAT DECISION HAS LEFT MANY ALASKAN OPERATORS SEARCHING 
FOR COVERAGE. RATE INCREASES ARE SUBSTANTIAL, IF THE OPERATOR CAN FIND ADEQUATE 
COVER AT ALL. UPON RENEWAL APRIL I, I AM EXPECTING AN INCREASE OF BETWEEN 80% TO 90%: 
WE'RE STILL NEGOTIATING. (PRAYING THAT IS) THE INCREASE IS PRIMARILY DUE TO MARKET 
CONDITIONS AND NOT OUR TRADGEDY LAST YEAR.

THE SMALL REFORMS PROPOSED IN HB 158 ARE A GOOD FIRST STEP TO BRING SOME NECESSARY 
BALANCE TO THE JUDICIAL LOTTERY. I SUSPECT THE REFORMS WILL HAVE A POSITIVE EFFECT 
ON RATES OVER TIME WHILE NOT COMPROMISING FAIR AND EQUITABLE SETTLEMENTS OR AWARD!

I HOPE WE CAN COUNT ON YOU TO STAND UP FOR SMALL BUSINESSES AND THEIR EMPLOYEES 
ACROSS ALASKA. PLEASE VOTE FOR PASSAGE OF HB 158.

REGARDS,

BOB JACOBSEN
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Th e  Following H a v e  Spoken in Support of Tort Reform

Business & Associations:

Alaska D istributors Co.
Bunford Concrete Products 
A rete C onstruction , Inc.
A laska Professional Design Council 
Alaska Society of Professional Engineers 
Alaska State CFLARR 
Alaska Trailer C o u rt  Association 
Alaska Truckers  Association 
Alaska Visitors Association 
A m erican Factory Trawlers Association 
A nchorage Board of Realtors 
Association of Regional Aqua cu lture  
Associated G eneral Contractors 
Bristol Bay D riftnetters Association 
C hugach  Electric Association 
C o m m o n  Senesce for Alaska 
The Alliance
N ational Federa tion  of In dependen t Business 
ARCO Alaska, Inc.
.Alaska Forest Association, Inc.
Alaska C red it U nion League 
A laska Exchange Carriers Association 
W ick Air Inc.
Alaska Association of Realtors 
Triangle Club 
Alaska Coal Association 
Alaska Peace Officers Association 
R onnegard  C onstruc tion  
A ero Twin, Inc.
A laska Coastal H om es 
Alaska T elephone Association 
Alaska U n d e rg ro u n d  Tank O w ners 
Alaska W ine and  Spirits W holesalers 
A laska Air C arrier Association 
A laska A irm an 's  Association 
A laska Association of Realtors 
Alaska Broadcasters Association 
John L. George & Associates 
Arctic Power



Alaska Bankers Association
Alaska Cable TV Association
W estland Associates
Alaskans For Liability Reform
Alaska Mobile H om e Association
Juneau Racquet Club
C onsu lting  Engineers Council
National Federation of In d ep en d en t Business
National Electrical Contractors Association
Alaska Refuse Utilities Association
Lynden Incorporated
Altrol, Inc.
Cordova District fisheries 
Alaska Rural Electric Co-Op 
Petro Star, Inc.
W orkers C o m p en sa tio n  C om m ittee  
United  Southeast A laska Gilinetters 
Ketchikan Pulp  C om pany  
SE /SW  Ak MarLne Pilots Association 
SE Alaska Seiners Association 
Southeast Alaska A uto  Dealers A ssociation 
Alaska Hotel Motel & Lodging Association 
Alaska Inventors  and  E n trep reneurs  
K lukwan, Inc.
Alaska M iner's Association, Inc.
Lessmeier & Winters, A ttorneys at Law 
Alaska Oil A nd Gas Association 
Alaska O u td o o r  Council 
Alaska Rental Association 
D ow ntow n  A nchorage Association 
H ighw ay Users Federation 
Resource D evelopm en t Association 
Alaska Trucking Association

Government:

C o m m o n w e a lth  N o r th  
Alaska State C ham ber of C om m erce 
Alaska M unicipal League 
Anchorage C ham ber of C om m erce 
A nchorage M unicipal League 
M unicipality  of Anchorage

Insurance:

Insurance Association o f Alaska



Life U nderw rite rs
Alaska Independent Insurance Agents & Brokers, Inc. 
Norcal M utual Insurance C om pany

Medical Community:

Alaska Academ y of Physicians Assistants 
Alaska Chiropractic Society 
AJas.ka State Dental Hygienists 
Juneau Medical Society 
N orth Central District Dental 
Glenn Stewart M.D.
A nchorage N urses Association 
Sherm an Beacham, M.D 
Fairbanks M emorial H ospital 
Alaska Dental Society 
Paul M. W orrell, M.D.
Alaska State H ospital & N ursing Home Association
Providence H ospital
Alaska State Medical Association
Alaska Regional H ospital
David S. Killebrew, M.D.
W illiam Pease, M.D.
Jeff Brand, M.D.

Individuals:

John T. Connally 
Harold D. Der 
Donald N. A nderson 
Charles Grasso 
Patricia Beig 
Don Rogers 
Donald M. Graves 
Roger Holm es 
Keith Burke




