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TEMPORARY I I I I
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31, 1996; therefore, the revenue identified in the fiscal note assume that fees will be adjusted in FY 97 to equal costs.
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9-LS049 AC. 1 * 
Lau ter bach 

3/16/95

OFFERED IN THE HOUSE 

TO: CSHB I24CHES)

1 Page 1, line 3, after

2 Insert "clarifying the conditions under which a nursing home administrator license

3 may be denied;"

4 Page 4, after line 5:

5 Insert a new bill section to read:

6 "* Sec. 5. AS 08.70.110 is amended by adding a new subsection to read:

7 (c) Notwithstanding other provisions of this chapter, the department may

8 refuse to issue a license to a person

9 (1) who attempts to secure the license through deceit, fraud, or

10 intentional misrepresentation; or

1! (2) for a reason for which it may impose disciplinary sanctions under

12 AS 08.70.155."

13 Renumber the following bill sections accordingly.
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Alaska State Legislature
H O U SE O F R E P R E S E N T A T IV E S

State Capitol
REPRESENTATIVE CYNTHIA TOOHEY Juneau, a k  99801- 1 1 x2 

DISTRICT 13

MEMORANDUM.

Representative Toohey 

Benjamin B row rftegislative Aide 

sectional analysis of CSHB 124 (HESS) 

1 March 1995

A summary, by section, of the proposed HESS Committee Substitute for House 
Bill 124 follows. It ought to be noted that a sectional summary of a bill is not 
to be considered generally as an authoritative interpretation of the bill - the bill 
itself is the best statement of its contents.

Section 1 adds nursing home administrators to the list of professions to whom 
Chapter 1 of Title 8 of Alaska Statutes (‘Centralized Licensing’) applies.

Sfi£liQD-2 is a technical amendment that recognizes that the Board of Nursing 
Home Administrators is no longer involved in licensing and regulation.

Section 3 transfers the duties and powers of the Board of Nursing Home 
Administrators to the Department of Commerce, and changes references to the 
Board in Section 050 of Chapter 70 of Title 8 so they refer instead to the 
Department.

Section 4 transfers the legal licensing authority of the Board of Nursing 
Home Administrators to the Department of Commerce, and changes references 
to the Board in Section 110 of Chapter 70 of Title 8 so they refer instead to the 
Department.

(Hliciiil Business

TO: 

FROM: 

IN RE: 

DATE:

IN T E R IM  AD D R ESS: 716 W est 4th A venue, Suite 330, A nchorage , 99501-2133



MEMORANDUM IN RE: sectional analysis of HB 124 
1 March '95, page two

Section 5 transfers legal authority to give examinations to applicants for 
license as nursing home administrators from the Board of Nursing Home 
Administrators to the Department of Commerce, and changes references to the 
Board in Section 120 of Chapter 70 of Title 8 so they refer instead to the 
Department.

Section 6 transfers legal authority to issue provisional licenses to nursing 
home administrators from the Board of Nursing Home Administrators to the 
Department of Commerce, and changes references to the Board in Section 130 
of Chapter 70 of Title 8 so they refer instead to the Department.

Section 7 transfers legal authority to impose disciplinary sanctions on certain 
nursing home administrators from the Board of Nursing Home Administrators 
to the Department of Commerce, and changes references to the Board in 
Section 155 of Chapter 70 of Title 8 so they refer instead to the Department.

Sections 8 and 9 change references to the Board of Nursing Home 
Administrators in the definitions of “license” and “licensee,” respectively, in 
Section 180 of Chapter 70 of Title 8 so they refer instead to the Department of 
Commerce.

Section 10 substitutes the Department of Commerce’s activity in licensing and 
regulating nursing home administrators, for the entity of the Board of Nursing 
Home Administrators, in the list of boards, commission, and officers to whom 
the administrative adjudication provisions of the Administrative Procedures 
Act (AS 44.62.330 - 44.62.630) apply.

Section 11 repeals sections or subsections of Title 8 that establish, govern, 
apply to, or otherwise refer to the Board of Nursing Home Administrators, 
effectively eliminating the Board.

Section 12 continues in effect all regulations of the Board of Nursing Home 
Administrators and allows regulatory references to the Board to be considered 
as references to the Department of Commerce instead; allows continuance of 
litigation, hearings, investigations, licenses, contract, rights, liabilities, and 
obligations existing under laws amended or repealed by the bill; and, transfers 
the records, equipment, and other property of the Board to the Department.

Section 13 provides for an immediate effective date.



ALASKA STATE

H o sp it a l  &  N u r s in g  H o m e

ASSOCIATION

M a r c h  8, 1995

R e p r e s e n t a t i v e  M a r k  Hanley, C o - C h a i r  
R e p r e s e n t a t i v e  R i c h a r d  Foster, C o - C h a i r  
F i n a n c e  C o m m i t t e e
H ouse of R e p r e s e n t a t i v e  
A l a s k a  S t a t e  L e g i s l a t u r e  
Juneau, A K  99801

Re: S u p p ort. C S H B  124
N u r s i n g  Home A d m i n i s t r a t o r  B o a r d

De a r  R e p r e s e n t a t i v e  H a n l e y  & R e p r e s e n t a t i v e  Foster:

ASHNHA, r e p r e s e n t i n g  c o m m u n i t y  h o s p i t a l s  a n d  n u r s i n g  homes 
f r o m  a c r o s s  A l a s k a  s u p p o r t  C S H B  124, a l l o w i n g  the s u n s e t t i n g  of 
the N u r s i n g  H o m e  A d m i n i s t r a t o r  L i c e n s i n g  B o a r d  and t r a n s f e r r i n g  
the a d m i n i s t r a t o r  l i c e n s i n g  r e s p o n s i b i l i t i e s  to the D i v i s i o n  of 
O c c u p a t i o n a l  L i c e n s i n g .

The s t a t e  m u s t  l i c e n s e  n u r s i n g  home a d m i n i s t r a t o r s  to r e m a i n  
e l i g i b l e  t o  p a r t i c i p a t e  in the M e d i c a i d  program. T h e  D i v i s i o n  of 
O c c u p a t i o n a l  L i c e n s i n g  m a y  a d m i n i s t e r  t h a t  f u n c t i o n  a l o n g  w i t h  the 
h a n d l i n g  of d i s c i p l i n a r y  proceedings.

H a v i n g  a b o a r d  is a n  option. N u r s i n g  home a d m i n i s t r a t o r s  m e t  
here in J u n e a u  last m o n t h  and a g r e e d  t h e  b o a r d  r e a l l y  w a s n ' t  
n e c e s s a r y  to p r o v i d e  t h e  l i c e n s e  e x a m  a n d / o r  s a f e g u a r d  t h e  public.

T h e r e  are n a t i o n a l  e x ams u t i l i z e d  for l i c e n s u r e  and the DHSS 
D i v i s i o n  on  L i c e n s i n g  a n d  C e r t i f i c a t i o n  and the S e n i o r  S e r v i c e s  
O m b u d s m a n  m o n i t o r  c l o s e l y  the q u a l i t y  of c a r e  in A l a s k a ' s  long 
t e r m  c a r e  facil i t i e s .

Sincerely,

Ha r l a n  R. K n u d s o n  
P r e s i d e n t / C E O

319 S e w a r d  Street #11 • Ju n e a u , AK 99801 • (907) 586-1790 * F a x  (907) 463-3573



§-131.700 i2  C55 Ch. iV (10-1-93 Edition)

e lig ib ility  d e te rm in a tio n  for Medicaid) 
or im m ed ia te ly  th e rea fte r \e.g.. a t  the 
~ n > ox' n o n ce  of elig ib ility ).

(2) The agency, no leas frequen tly  
th an  an n u a lly , m ost also p rtm ae  w rit­
ten  notice ox' die av a ilab ility  ox WTC 
benefits. includ ing  the location  xac 
telephone num ber ox the local VZC 
agency or in s tru c tio n s  for o b ta in in g  
fu rth e r m io rm a c o n  about the W1C pro­
gram . to ail M edicaid recip ien ts (in­
clud ing  those found :o be p re s u m e  
liv e ly  eligible) wno are under age 5 or 
■who are women w ho  n ig h t  be p reg­
nane. p o s tp artu m . or b reastfeed ing  as 
deacribed in  paragraphs (c)(2) (i) 
th rough  (iv) ox' :iua secnon .

(3) The agency  muse effectively  in­
form  ehose ind iv iduals who are blind or 
deaf or who cannoc read or underaennc 
ehe English  language.
(57 ? X  mica. J u n e  24, 19921

Subpcrt N — State Prcgrcms /or Li­
censing Nursing H o m e  A C -  
ministraTcrs

§431 .700  B a s is  a n d  p u rp o s e .
This subpare im plem ents secd o n s 

lS03(a)(29) and 1S08 ox ehs Act w hica re­
quire ehae ehe 3tace plan inciuae  a 
Stace program  for iicensing nursing  
home adrm niaeracora.

}431.701 Definition*.
Unless o therw ise indicaeed. ehe fol­

lowing defin itions apply for purposes of 
eht* subpan;:

Agency m eans ehe Staca agency  rs- 
sponsibie for licensing  individual prac- 
d tloD ers under ehe Scare's hea ling  ares 
licensing  and 

3oard  m eans an  appoinced S tace 
board es tab lish ed  eo carry  oue a S ta te  
program  for iicensing  a d m in is tra to r ' Of 
nursing  hom es, in  a  S ta te  ehae does noc 
have a h ea lin g  ares licensing ace or an 
agency as defined in chis secdon .

Licensed m eans cerciiled by a S ta te  
agency or board  as m eeting  a il ox ehe 
requ irem en ts for a licensed nursing  
home adm m iscracor specified in eins 
subpare.

Nursing home • m eans any in s titu tio n , 
fac ility , or discencc pare ox' a hosp ita l 
thae is licensed  or form ally recognised 
as m eeting  n u rsing  home stan d ard s es­
tab lished  u nder S ta te  law. or ehae is

■M

determ ined  n ice r j 431.704 :o he in­
cluded under ehe requirem ents ox' enis 
subpare. The e e m  aoes noc in d u ce—

(a) A Chn3Ciau Science iau aco reu n  
operated , or Listed ana cerem ec. by ene 
F ir s t  Church of Christ. S cien tist. Bos­
ton. Mass.; or 

ft>) A d is tin c t pare ox' a hosp ital, n* 
the h csp ita i m eets ehe lefim eion  in 
§440.20 or §440.140 ox tins suochapcer. 
and ehe d is tin c t pare ;s noc Licensee 
sep a ra te ly  or form ally  approved as a 
n u rs in g  home by ene S ta te  even ehougn 
it  is designated  or cereieiea as a sueiiec 
n u rsin g  facility .

Nursmg home cdnunzs:rcicr m eans any 
person wno is m cnarge ox ehe genera: 
ad m an  3 era r. on ox' a nursing home 
w n e th e r or no t ehe person—

(a) Eas an ow nersm p in te re st m ene 
hom e; or

(b) Shares e is functions and du ties 
w ith  one or m ore ocher persons.

§431.70*2 Stace p lan  req u irem en t.
A S ta te  plan m ust provide ehae ehe 

S ta te  has a program  for Licensing ac- 
m am stra to rs  oi nursing homes th a t 
m eets  ehe requ irem ents oi §§43I.TC3 
ehrougn 431.713 o i th is  suopare.

5431.703 L icen sin g  re q n x rem en t .
The S ta te  Licensing program  m ust 

provide ehae on ly  *sursmg homes super­
vised by an ad m in is tra to r Licensed he 
accordance w ith  ehe reqm rem ents oi 
th is  subpare m ay operate he ehe Staee.

§431.704 N u rs in g  hom es d e s ig n a te d  by 
och er te rm s.

If  a S ta te  Licensing law does n o t use 
ehe eernn "n u rs in g  n o n e ."  ehe EC FA 
A d m in is tra to r  w ill determ ine ehe eerm 
or eerm s equ iv a len t :o "nursing  hom e” 
for purposes of applym g ehe require­
m en ts  of th is  subpare. To ob ta in  ehis 
d e te rm in a tio n , ehe Medicaid agency 
m u st subm it eo ehe Regional M edicaid 
D irec to r copies of cu rren t S tace laws 
ehae define in s titu tio n a l h ea lth  care fa­
c ilitie s  for Licensing purposes.

§431.706 L icen s in g  au th o rity .
(a) The S tace licensing program  m ust 

provide for licensing  of nursing  home 
a d m in is tra to rs  by—

(1) The agency designated under ehe 
heading a r ts  a c t  o i ehe Stace: or

(2) A S tace licensing  board.



Hecrtti Cere rincncing Acminisfrcrion. H H S §431.715

d) T ie  S ta te  agency or board  m use 
pertorm  the functions and d u tie s  speci- 
2ea ;n §§-.31.707 ic ro u g n  431.713 and the 
boarc m ust m eet the m em bersh ip  re­
quirem ents specineo. in  §431.706 of th is
5U*3p3XC.

j 431.706 C om position of licensing  
board.

.a) T ie  board m u st be com posed of 
persons rep resen tin g  professions and 
in s titu tio n s  concerned w ith  ;he cane 
m a  tre a tm e n t of chromcaXly ill o r in- 
2 rm  e ice riy  p a tien ts . However—

;1) .4. m a jo rity  of the board m em bers 
m ay t o t  be rep resen ta tiv e  of a 3ingle 
profession or ca teg o ry  of in s t itu t io n :  
and

3) M embers not rep resen ta tiv e  of in­
s titu tio n s  m ay noc have a d ire c t 2 n an - 
cial in te re s t  in any n u rsing  hom e.

.b) Tor purposes of thus sec tio n , n u rs­
ing hom e ad m in is tra to rs  a re  consid ­
ered rep resen ta tiv e s  of in sc tu c io n s .

§ 431.707 S tandards.
.a) The agency o r board  m u s t de­

velop. im pose, and enforce s tan d a rd s  
m ac m u st be m et by in d iv id u a ls  in 
orcer to be licensed as a n u rsin g  hom e 
ad m in is tra to r.

0>) T he stan d ard s m u st be designed 
to insure th a t  nursing  home ad m in is­
tra to rs  are—

(I) Of good ch a rac te r:
\Z) O therw ise su itab le : and 
13) Q ualified to serve because of 

n a m in g  or experience in in sc c u c ia n a i 
ad m in is tra tio n .

§ 431.708 P rocedures for app ly ing  
stan d ard s.

The agency or board  m use develop 
and app ly  ap p ro p ria te  procedures and 
techniques, includ ing  ex am in a tio n s  
and in v estig a tio n s, for d e te rm in in g  i f  a 
perron m eets  the licensing  s tan d a rd s .

} 431.709 Issuance and  revocation  o f li­
cense.

S xcept as provided in §431,714 of th is 
subpare. the agency  o r board m u s t—

(a) Issue licenses to perscim  who 
m eet th e  ag en cy '3 or board’s s tan d a rd s : 
and

(b) Revoke or suspend a  License if  the 
agency or board, d e te rm in es ch a t the 
person holding the license su b s ta n ­
tia lly  fails to m eet the  s tan d a rd s .

§431.710 P ro v is io n a l licenses.
To 2.U a  posicion of nursing  hom e ad­

m in is tra to r  th a t  unexpectedly becomes 
vacan t, the  agency or board m ay  issue 
one p ro v is io n al license, for a sing le pe­
riod  noc to exceed 5 m onths. The li­
cense m ay be issued to a person who 
does noc n e e c  ail of the Licensing re­
q u irem e n ts  estab lished  under §431.707 
b u t who—

(a) Is of good ch a rac te r and  otherw ise 
su itab le : and

(b) M eets an y  ocher s c a n c a n s  estab­
lished for p r o v i s io n a l licensure by the 
agency o r board .

§431 .711  C o m p lian ce  w ith  s ta n d a rd s .
The ag en cy  or board m ust estab lish  

and c a rry  o u t procedures to insure th a t 
licensed  ad m in is tra to rs  com ply w ith  
the 3 c a n c a n s  in th is su b p a rt when 
th ey  serve as nursing  home a d m in is tra ­
tors.

§431 .712  F ailu re  to com ply w ith  s tand ­
ards.

The ag en cy  or board m u st inves­
tig a te  and  a c t  on ail com plain ts  :c re­
ceives of viol a e o n s  of 3 ta n  corns.

§ 431.713 C ontinuing  Jtndy  and  invea- 
dgarion-

The ag en cy  or board m u st conduct a 
co n tin u in g  3cudy of nursing  hom es and 
a d m in is tra to rs  w ithin the S ta te  :o 
un  prove—

(a) L icen sin g  standards: and
(b) T he procedures and m ethods for 

en fo rc ing  th e  standards.

§431.714 Waivers.
The ag en cy  or board m ay waive any 

s tan d a rd s  developed under §431.707 of 
th is  s u b p a r t  for any person who has 
served m  the  capacity  of a  nursing 
hom e a d m in is tra to r  a i r in g  ail of the 3 
ca le n d a r y ea rs  unm eoiacely  preceding 
the c a le n d a r  year m w hich the S ta te  
2 r s t  m ee ts  the req u irem en ts in  this 
su b p art.

§431-715 Federal f in a n c ia l p a ra c ip a -  
t ion .

No 7 Y ?  is available in expenditures 
by the licen sin g  board for estab lish ing  
and m a in ta in in g  s tandards for the Li­
censing  of nursing  home a d m in is tra ­
tors.



DEPARTMENT OF COMMERCE AND 
ECONOMIC DEVELOPMENT 
BOARD OF NURSING HOME 

ADMINISTRATORS

September 30,1993

A u d it C o n tro l N u m b er: 

08-1417-94

Division of Legislative Audit
P.O. Box 113300, Juneau, Alaska 99811-3300



LEGISLATIVE BUDGET AND AUDIT COMMITTEE

DIVISION OF LEGISLATIVE AUDIT

The Legislative Budget and Audit Committee is a 
permanent interim committee of the Alaska 
Legislature. The committee is mark up of five 
senators and Five representatives, with one alternate 
from each legislative chamber. The chairmanship of 
the committee alternates between the two chambers 
every legislature.

The committee is responsible for providing the 
legislature with audits of state government agencies. 
The programs and activities of state government now 
cost more than 35 billion a ; ear. As legislators and 
administrators try increasingly to allocate state 
revenues effectively and make government work more 
efficiently, they need information to evaluate the work 
of governmental agencies. The audit work performed 
by the Division of Legislative Audit helps provide 
that information.

As a guide to all their work, the Division of 
Legislative Audit complies with generally accepted 
auditing standards established by the American 
Institute of Certified Public Accountants and with 
government auditing standards established by the U.S. 
General Accounting Office.

Audits are performed at the direction of the 
Legislative Budget and Audit Committee. Individual 
legislators or committees can submit requests for 
audits of specific programs or agencies to the 
committee for consideration. Copies of all completed 
audits are available from (he Division of Legislative 
Audit's offices in either Anchorage or Juneau.

BUDGET AND AUDIT COMMITTEE

Senator R udy Phillip*, Chairman
Senator Al Adams
Senator Steve Frank
Senator Steve R k|er
Senator Bert Sharp
Senator Jay Kerttnla (alternate)

Representative Terry Martin, Vice Chair 
Representative John Davies 
Representative Mark H u  ley 
Representative Ron Larson 
Representative Eileen M acLeu 
Representative S eu  Parnell (alternate)

DIVISION OP LEGISLATIVE AUDIT

Randy S. Welker, CPA 
Legislative Aadkor 

Merle R. Jenson, CPA 
Deputy Legislative Auditor

P.O. Box 113300 
Juneau, Alaska 99811*3300

(907) 4(5*3830, Janean 
(907) 541-1445, Anchorage
(907) 445-2347, Jaacoa PAX



LE G IS LA T IV E  BU D G ET AND AU D IT CO M M ITTEE
Division of Legislative Audit

September 30, 1993

P.O. Box 113300 
Juneau, A K  99811-3300 

(907) 465-3830 
FAX (907) 465-2347

M embers o f  the Legislative Budget 
and Audit Committee:

In accordance with the provisions of Title 24 of the Alaska Statutes, the attached report is 
submitted for your review.

DEPARTM ENT OF COMMERCE AND ECONOMIC DEVELOPM ENT 
BOARD OF NURSING HOME ADMINISTRATORS

September 30, 1993

Audit Control Number

08-1417-94

The objective o f  the audit was to determine whether the Board o f  Nursing Home 
Administrators should continue its existence. Alaska Statute 08.03.010(18) has scheduled 
the board for termination on June 30, 1994. If no action is taken by the legislature, the 
board has one year in which to conclude its affairs and will be dissolved at June 30, 1995. 
W e recom m end that the legislature allow the board to terminate and assign the Division of 
Occupational Licensing with sole responsibility for licensing nursing home administrators.

The audit was conducted in accordance with generally accepted government auditing 
standards. Fieldwork procedures utilized in the course of developing the findings and 
discussion presented in this report are discussed in the Objectives, Scope, and Methodology 
section o f  this report.
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OBJECTIVES. SCOPE. AND METHODOLOGY

In accordance with the intent of Titles 24 and 44 o f the Alaska Statutes (sunset legislation), 
we have reviewed the activities of the Board of Nursing Home Administrators (BNHA) to 
determine whether it should continue in existence.

As required by statute, the legislative committee of reference is to consider this report as part 
of the legislative oversight process in determining whether this board should be reestablished. 
The law currently specifies that the board will terminate on June 30, 1994 and will have one 
year from that date to conclude its affairs.

During the course of our examination, we reviewed and evaluated the following:

1. Applicable sections o f state and federal statutes and regulations.

2. Interviews with Department of Commerce and Economic Development. Division of
Occupational Licensing (OL) personnel.

3. Interviews with U.S. Department of Health and Human Services. Health Care
Financing Administration personnel.

4. Interviews with Alaska Department of Health and Social Services personnel.

5. Minutes of board meetings.

6. The director of O L ’s correspondence fries.

7. The BNHA licensing exam iner’s correspondence files.

8. The BNHA licensing files.

9. Investigation and litigation files.

10. Office o f  the Ombudsman closed case file.

11. Prior year audit work papers and audit reports.

12._ Other documents as deemed pertinent.



ORGANIZATION AND FUNCTION

The Board of Nursing Home Administrators was created by the Alaska legislature in 1975 
in response to federal law requiring states to license nursing home administrators in order 
for nursing homes in the state to receive 
Medicaid assistance from the federal ^  
government. The board (see inset at 
right) consists of three members. By 
statute, the members are one nursing 
home administrator licensed and 
practicing in the state, one registered 
nurse having no direct Financial interest 
in any nursing home, and one person 
from the general public.

Board  o f  Nu rs in g  H o m e  Ad m in is t r a t o r s

Clary Sheridan, NurslnR Home Administrator 
Kathy S. Lockhart, Registered Nurse 
Rose Pulmquist, Public Member

Alaska Statute 08.70 defines the board's authority, purpose, and scope of work. The primary 
duty performed by the board is the licensing of qualified applicants. The board is assisted 
in its duties by Division o f  Occupational Licensing (OL) personnel. OL processes 
applications, maintains licensing files, answers board-related correspondence, and provides 
administrative support to the board. In addition. OL investigates any complaints involving 
nursing home administrators.



REPORT CONCLUSION

In accordance with AS 08.03.010(18), the Board of Nursing Home Administrators (BNHA) 
is presently scheduled for termination on June 30, 1994. Alaska Statute 08.03.020 provides 
BNHA one year in which to conclude its affairs if the legislature does not enact legislation 
for the continuance o f  the board. We recommend that BNHA be allowed to terminate for 
the following reasons. First, the board has been inactive for much of its existence. This 
inactivity is evidenced by the lack of board meetings held, statutorily required annual reports 
which have not been issued, and statutes and regulations which are out-of-date when 
compared with current licensing practices. Second, the U.S. Department of Health and 
Human Services has communicated to us that it is unnecessary for the State to have a board 
in order to license nursing home administrators. As there is currently a federal requirement 
that the state license nursing home administrators in order for nursing homes to receive 
federal Medicaid receipts, a mechanism for licensing nursing home administrators is 
necessary. Consequently, we recommend that the Division of Occupational Licensing license 
nursing home administrators based on legislative criteria until it is determined that there is 
no longer a federal requirement to license nursing home administrators (see Recommendation 
No. 1).



FINDINGS AND RECOMMENDATIONS

Recommendation No. 1

Pending the Department of Law interpretation regarding federal reuuirements. the legislature 
should allow the BNHA to terminate on June 30. 1994. Consistent with federal 
requirements, the legislature should amend statutes to assign OL the responsibility for 
licensing t.^rsing home administrators.

a. The existence of BNHA is not required for the public's protection.

Public protection can be provided by other state agency licensing and certification 
procedures. The Alaska Department of Health and Social Services (DHSS), Division 
of Medical Assistance. Health Facilities. Licensing and Certification, certifies nursing 
homes for the U.S. Department of Health and Human Services (USDHHS). As 
described by DHSS personnel, the certification process is a comprehensive review. 
Approximately four hundred items are evaluated when a team of health facility 
workers certifies a facility The teams consist of approximately three to five people 
and most o f  the team members are registered nurses. Areas covered under the 
certification review include: Nursing Services. Physician Services, Medications.
Rehabilitation Services. Dental Services. Pharmacy Services, Infection Control. 
Physical Environment. Administration. Quality of Care, Resident Rights, and Quality 
of Life.

According to DHSS personnel, the governing body of the nursing home is responsible 
for the operations of the facility. The nursing home administrator is hired by the 
governing body and is ultimately responsible for all aspects of the nursing home 
facility on a day-to-day basis. During certification reviews the nursing home 
administrator is evaluated to ensure that the care given is in accordance with 
professional standards and principles.

The administrator is responsible for the competency of his or her staff and all facets 
of the operation of the facility. When there are serious problems in a nursing home, 
such as concerns over nursing, the nursing home administrator is cited as well as the 
nursing section. The nursing home administrator is ultimately responsible for any 
problem in the facility. DHSS has the authority to require that problems noted during 
certification reviews be corrected and can order the facility closed for lack of 
compliance with mandated corrections.

In addition to the monitoring done by DHSS. screening of nursing home 
administrators is undertaken during their initial hiring by the governing body ol the 
nursing home.



We have noted deficiencies in the performance of the board in prior audits and we 
continue to observe similar problems.

BNHA is currently required to meet annually. BNHA did not meet in three of the 
last five fiscal years. The last board meetings were held in FY 90 and FY 92. The 
most recent sunset reviews (FY 86 and FY 90) of BNHA also noted that the board 
did not fulfill its statutory requirements to meet. Prior to 1986, BNHA had a five 
member board which was required to meet semiannually. Changes were made to the 
board’s statutes in 1986 to reduce board membership to three and require annual 
board meetings. It was thought a smaller board that was required to meet less often 
would be adequate to. accomplish its statutory requirements. However, as can be seen 
by a continued disinterest in meeting, these changes have not served to increase board 
compliance with state laws.

The board is also required by law to prepare and submit annual reports to the 
governor and legislature. Board of Nursing Home Administrators’ annual reports 
were available for FY 90 and FY 93: but were not prepared for FY 91 and FY 92.

While these deficiencies are attributable to the inactivity o f  BNHA, we feel no 
purpose would be served by recommending increased board activity. Statutory 
requirements of the board have already been reduced to allow the board to meet these 
requirements. In spite of this, the board has consistently had difficulties in meeting 
its statutory requirement to meet and carry out the objectives of licensing nursing 
home administrators.

Federal law does not require a state board to license nursing home administrators.

The predominate rationale presented to us for having the board to license nursing 
home administrators is to meet federal requirements. United States Code, Title 42. 
§ 1396a(29) requires a state to license nursing home administrators in order for that 
state to receive Medicaid assistance from the federal government. Thus, to receive 
Medicaid funding, a nursing home must be administered by a licensed nursing homo 
administrator. However, public law has repealed this section, effective when the 
Secretary o f  USDHHS promulgates standards regarding the qualifications o f  facility 
home administrators. To date the regulations regarding qualifications of nursing 
facility administrators are in draft form. USDHHS has no estimate as to when these 
regulations will be issued in final form.

Our understanding o f the federal Medicaid requirement concerning the licensing of 
nursing home administrators is that state licensing of nursing home administrators is 
required in the manner outlined in state statutes and regulations. The information that 
we received from representatives of the USDHHS. Health Care Financing 
Administration for Region X, is that until the effective repeal date o f  U.S. Code. 
Title 42. § 1396a(29), there is a requirement that the State license nursing home 
administrators. However, the State may license nursing home administrators without 
the benefit o f  a board. Furthermore, as soon as the Secretary of the USDHHS



promulgates standards regarding the qualifications of nursing facility administrators, 
their opinion is that the licensing of nursing home administrators will become a state 
prerogative.

In our opinion, the primary function the board has provided is approving applicants to sit for 
the examination. We believe that. OL can adequately administer the licensing of nursing 
home administrators based on statutory requirements until there is no longer a federal 
requirement to license nursing home administrators. Therefore, we recommend that OL 
actively work with the Department o f  Law. Department of Health and Social Services, and 
USDHHS to resolve this issue.

If the legislature chooses to continue the board, we have made recommendations which, if 
implemented, will improve the efficiency and effectiveness of the board.

Recommendation No. 2

BNHA should revise the BNHA regulations to reflect current licensing practices.

The National Association of Boards of Nursing Home Administrators (NAB), in cooperation 
with the Professional Examination Service, prepares a nursing home administrator 
examination. The passage of this examination is one of the requirements for licensure as a 
nursing home administrator in Alaska. The NAB notified OL in a letter dated June 16. 19X9. 
of changes to the examination which should be addressed by state boards of nursing home 
administrators.

a. The national examination will be uiven on certain days throughout the year.

The NAB testing dates are the second Thursdays of January, April, July, and October. 
The new testing dates became effective January 1, 1992; however, NAB urged states 
to follow the new dates wherever possible by January I. 1990. However. 
12 A AC 46.030(c) states that the examination is offered semiannually in May and 
November. The national organization exempted the State o f  Alaska from complying 
with the national testing dates and allowed the examination to be given May 21. 1993. 
NAB has stated that this is the last time that they will accommodate the State and the 
State must comply with the new testing dates in the future. States may offer the 
examination less than four times a year, but the date of the examination must be on 
the second Thursdays of January. April. July, and October. According to OL staff, 
the examination will be given in Alaska on the second Thursdays of July and 
October.

As noted previously, the regulations continue to state that the examination is offered 
in May and November. Since the application deadline for taking the examination is 
thirty days prior to the examination, nursing home administrator candidates intending 
to take the November examination in reliance on current regulations could be 
prevented from taking the examination.



b. The NAB will be revising how it scores the national examination.

Recently, OL has received from NAB two scores for each candidate taking the 
nursing home administrator examination. One score is a percentage score also 
referred to as a raw score. For example, someone answering 113 of the 150 questions 
on the examination correct, would receive a percentage score of 75%. Another score 
(referred to as a scale1 score) is also provided. The regulations have not yet been 
revised and are silent as to whether a raw score or scale score is accepted as a 
passing grade. The NAB recommended that the state board adopt as its passing score 
the scale score. Although the board, at its November 13, 1989 meeting, discussed the 
need to define the scoring methodology used, the regulations have not been revised 
to define the scoring methodology used.

The scoring methodology issue arose for two candidates taking the Spring 1991 
nursing home administrator examination. These candidates appealed the decision that 
they had failed the examination. The Board o f Nursing Home Administrators 
reviewed their decision and denied the license application based on a raw score of 
less than 75%. Both candidates appealed the board 's decision. The case went before 
a hearing officer. The hearing officer's decision was that

t h e  S ta te  m a y  c h o o s e  to  a d o p t  o n l y  a  r a w  o r  s c a le d  s c o r e  a s  i ts  
s t a n d a r d ,  h u t  t h a t  s h o u ld  h e  d o n e  a f t e r  p u b l i c  n o t ic e  a n d  
t h r o u g h  th e  r e g u l a t i o n  p ro c e s s .  U n t i l  th e n ,  a  p a s s in g  s c o r e  o f  
75% o n  e i t h e r  t h e  r a w  n r  s c a le d  s c o r e  s h o u ld  b e  a c c e p te d  a s  
m e e t in g  th e  r e q u i r e m e n t  o f  12 A A C  46 .020(c)(1).

The Board of Nursing Home Administrators accepted the hearing officer's decision 
on October 22, 1991. Since the date of the adoption of the decision, the board has 
had the opportunity to take action on this matter but has not yet revised their 
regulations.

Candidates should be able to rely on the accuracy of the information in the regulations for 
the given occupation they are pursuing. Inaccurate or inadequate information in the 
regulations could potentially be retied on by the occupational licensing candidate to his or 
her detriment.

'Scaling is a statistical process used by NAB to pri'vidc o'lttpauhilily in examination results over a period of lime.



Recommendation No. 3

The Department of Commerce a 'ri Economic Development (DCED) should continue to work 
with the Office of the Governor, Office of Manaizement and Budget (OMB) in establishing 
fee levels for occupational licensees that are more reflective of the actual regulatory cost o f  
the occupation.

O L 's  methodology for determining FY 93 fees allocates costs to a board or occupation in 
one of two ways. Some costs, termed direct costs by OL, are directly distributed to a 
specific licensing program. Direct costs include personnel assigned to one specific 
occupation, travel associated with board business, public notices of board proceedings, and 
printing of.board applications and statute booklets. Other costs, termed indirect costs, are 
allocated based upon the percentage of licensees in each occupation compared to the total 
number of occupational licensees. These costs include the expenditures associated with 
licensing examiners', investigators', hearing officers’, management's, and clerical staff’s 
time.

Effective August 24, 1992. DCED was required to establish fee levels so that the total 
amount of fees collected for an occupation approximately equals the actual regulatory costs 
for that occupation (AS 08.01.065(c)). Prior to FY 93, DCED could establish fees that 
reflected, but did not exceed, the actual costs o f  the activity for which the fee was charged 
and could establish a fee at less than full cost if they deemed it unreasonable to impose the 
full cost o f  the activity on the licensee.

Our office and OMB have both reviewed O L ’s cost allocation methodology to determine if 
it is sufficient to meet the requirements of AS 08.01.065(c). Both our office and OMB do 
not believe that O L ’s cost allocation methodology distributes costs reflective o f  the actual 
effort spent. The primary disparity involves the classification of licensing exam iners’, 
investigators’, and hearing officers’ time. The manner in which these three categories of 
em ployees’ cost have been allocated prior to FY 94 can cause occupations with a large 
number o f  licensees to absorb costs that are not associated with the actual effort spent 
regulating their profession.

In addition to our concerns with O L ’s cost allocation methodology, we found problems in 
how they distributed costs in their calculation of a two-year average o f expenditures used in 
determining FY 93 license fees. The percentages applied to allocate indirect costs were not 
always correct. These inconsistencies wore caused by formula errors on spreadsheets 
prepared by OL staff. Also, documentation supporting some expenditures on the 
spreadsheets has not been retained. Review of selected current information available does 
not confirm these numbers. As discussed with OL staff, we recommend that OL retain 
original supporting documentation in their future distributions of costs.

In their September 1993. Occupational Licensing F ee-Setting Policy A sse s sm e n t  report OMB 
made seven recommendations to OL on how to allocate costs so that the intent of 
AS 0 8 .01.065(c) is met. According to OMB > report. " A  fo llow -up review  fo r  this project 

• ' ' <r •*  I. m m "  h ,v r^-,»ntiv indicated that, for the determination



of the FY 94 j e e s ^ h e y  will allocate costs for licensing examiners, investigators, and hearing 
officers based on estimated time spent by those employees, with periodic adjustments to 
actual time spent in accordance_ with our office and O M B ’s recommendations. As of 
O c toberT 993 , the aUocatloTrof direct and indirect costs using FY 93 expenditure data has 
not been performed.

DCED should continue to work with OMB in establishing fee levels for occupational 
licensees that are more reflective o f  actual regulatory cost of the occupation.

Recommendation No. 4

OL should, in conjunction with the Equal Employment Opportunity Office (EEC), review 
the BNHA licensure application form to assure that personal questions o f a potential 
discriminatory nature are essential for prudent licensure.

The nursing home administrator application requires a photograph of the candidate. EEO 
within the Department o f  Administration. Division of Personnel discourages agencies from 
asking applicants information on sex. height, weight, and hair and eye color. If an applicant 
were denied a license, the board or OL may find it difficult to prove that there was no 
discrimination involved if this type o f  information had been provided to the board members 
reviewing the application for licensure.

The nursing home administrator application form used by OL should be reviewed with EEO 
to make sure that a photograph is pertinent to the licensure o f  nursing home administrator 
candidates. OL indicated that one o f  the reasons photographs are required is to prevent fraud 
when a licensee moves from one state to another. If a photograph is considered necessary 
for identification, to prevent fraud or for other reasons, it should be separated from the 
application prior to review o f the application for licensure. If a photograph is not necessary, 
the request for one should be removed from the application.

Recom m endation No. 5

If BNHA remains in existence. OL should continue their efforts to provide adequate public 
notice o f  their board meetings.

Alaska Statute 08.01.050 requires the department to publish notice o f  examinations and 
meetings. A laska Statute 44.62.310 requires reasonable notice for all meetings required to 
be 'open . The notice must include the date. time, and place o f  the meeting and, if the 
meeting is by teleconference, the location of any teleconferencing facilities that will be used. 
The Attorney General has defined adequate public notice as three business days prior to the 
meeting and, when possible, ten days. O L ’s public notice policies are even more restrictive 
in that they require public notice at least two weeks prior to a scheduled meeting and one 
week prior to an unscheduled teleconference.



BNHA did not meet in FY 93. A BNHA board meeting and a teleconference meeting were 
held in FY 92. Adequate public notice was given for the board meeting, with one exception. 
There was no evidence that the public notice was published in one o f the three Alaskan cities 
cited in O L ’s policies and procedures governing public notice. The teleconference meeting 
was published in two newspapers in less than a week prior to the teleconference.

OL has a large volume of public notices and the division's public notice process is very 
labor intensive. OL is in the process of initiating a system to automate the public notices. 
OL should continue their efforts to automate the public notice process in order to ensure 
adequate public notice.

Recommendation No. 6

OL should request statutory chanties to AS 08.01.050 and AS 08.01.070 to clarify 
responsibilities for the taking of board meeting minutes and production o f an annual report.

Alaska Statute 0 8 .0 1.050 establishes DCED's administrative duties for professional licensing 
boards. Alaska Statute 08.01.070 identifies the administrative duties of the boards. Included 
in the board’s responsibilities are the taking of minutes and records of all proceedings, 
forwarding a draft of the minutes o f  proceedings to the department within 20 days after the 
proceedings, and submission of an annual performance report to the department before the 
end o f the fiscal year. However, we found that OL rather than the board performed these 
duties.

For example, the licensing examiner is responsible for tape recording the board proceedings, 
recording votes, taking notes, and preparing the minutes. OL also compiles much of the 
information in the board 's annual report. OL has the records needed to determine statistics 
such as the number of licenses issued and examinations given and passed.

We recommend that OL review the statutes and request changes that reflect actual 
responsibilities and timelines that are both practical and timely.

Recommendation No. 7

OL should develop and implement written policies and procedures for reporting potential 
violations o f  the Executive Branch Ethics Act to the Department of Law (Law).

The Alaska Executive Branch Ethics Act (AS 39.52) requires members o f  boards and 
commissions to disclose potential violations of that Act to their designated supervisor. The 
designated supervisor for members o f  a board is the chair or acting chair of the board. 
Functionally. OL staff advise the professional licensing boards as to the reporting necessary 
for compliance with the Ethics Act. as does Law. Disclosures by board members are 
compiled by OL for submission to Law. These reports are required to be submitted on a 
quarterly basis. Law reviews these submissions and makes available to the public a



summary of the reports received with sufficient deletions to prevent disclosure o f  a person's 
identity.

These reports have not been submitted in a timely manner. In 1991, no reports were 
submitted to Law. In 1992, reports were submitted three to six months after the end of the 
quarter. In 1993, the first two quarters* reports were submitted in July. In addition, division 
personnel have indicated that there is some confusion as to what should be reported. While 
staff at Law believe that OL understands what should be reported, written policies and 
procedures governing the reporting of potential ethical violations would benefit OL as well 
as board members. There would be clear criteria for OL staff to follow as to what should 
be reported as well as when it should be reported.



ANALYSIS OF PUBLIC NEED

Limited Analysis

The following analyses of board activities relate to the public need factors defined in the 
"sunset" law, Alaska Statute 44.66.050. These analyses are not intended to be 
comprehensive, but address those areas we were able to cover within the scope of our 
review.

The extent to which the board, commission, or program  has operated in the public  
interest.

We have determined that a public need for the Board o f  Nursing Home Administrators 
(BNHA) has not been demonstrated. Public protection is provided by State licensing and 
certification of nursing homes in the State. The State Department o f  Health and Social 
Services (DHSS) certifies nursing homes for the U.S. Department of Health and Human 
Services (USDHHS). As described by DHSS personnel, the certification process is a 
comprehensive review. According to DHSS personnel, the governing body o f the nursing 
home is responsible for the operations of the facility. The nursing home administrator is 
hired by the governing body and is ultimately responsible for ail aspects of the nursing home 
facility on a day-to-day basis. In addition to the monitoring done by DHSS, screening of 
nursing home administrators is undertaken during their initial hiring by the governing body 
of the nursing home (see Recommendation No. 1).

The extent to w hich the operation o f  the board, commission, or agency program  has 
been im peded or  enhanced by existing statutes, procedures, an d  practices which it has 
adopted, and  any other matter, including budgetary, resource, a n d  personnel matters.

BNHA is currently required by state law to meet annually. BNHA did not meet in three of 
the last five fiscal years. The last board meetings were held in FY 90 and FY 92 (see 
Recommendation No. 1).

The board is also required by law to prepare and submit annual reports to the governor and 
legislature. The BNHA annual reports are available for FY 90 and FY 93; but were not 
prepared for FY 91 and FY 92 (see Recommendation No. 1).

The extent to which the board, commission, nr agency has recom m ended statutory 
changes that are generally o f  benefit to the public interest.

The board has not pursued revising their statutes during FY 90 through FY 93. We are not 
aware that the board has any current plans to revise their statutes.



The extent to which the board,' commtsStofT, or agency has encouraged interested  
persons to report to it concerning the effect o f  its regulations and decisions on the 
effectiveness o f  service, economy o f  service, and  availability o f  service tha t it has  
provided.

One of the methods for the public to report to a board is by providing a public comment 
time period at board meetings. As noted previously, the board did not meet in FY 93 (see 
Recommendation No. I). A board meeting and a teleconference meeting were held in 
FY 92. Adequate public notice was given for the board meeting, with one exception. There 
was no evidence that the public notice was published in one of the three Alaskan cities cited 
in O L 's  policies and procedures governing public notice. The teleconference meeting was 
only published in two newspapers and one newspaper did not publish the teleconference 
meeting three business days prior to the meeting. According to an Attorney General 
Memorandum, this is the minimum acceptable time for advertising meetings (see 
Recommendation No. 5).

The extent to which the board, commission, or agency has encouraged public  
participation in the making o f  its regulations and decisions.

See preceding paragraph. We believe that the board has not encouraged public participation. 
The board has not met on a regular basis to make decisions on board-related matters and has 
not pursued revision of their regulations (see Recommendation Nos. 1 and 2). These arc 
both areas in which public participation can be obtained in the board’s decision-making 
process.

The efficiency w ith which public  inquiries o r  complaints regarding the activities o f  the 
board, com mission, or agency f i le d  with it, with the departm ent to w hich a  board or 
com m ission is adm inistratively assigned, or with the O ffice o f  the Ombudsman have  
been processed  a n d  resolved.

The Division o f Occupational Licensing received one complaint about the professional 
competence of a nursing home administrator during FY 91 through FY 93. Based upon 
review of this case, OL is adequately handling complaints filed against nursing home 
administrators.

The Office o f  the Ombudsman had one closed case file during this same period. This case 
related to the untimely receipt o f  test scores from the national testing agency. Recent test 
scores have been sent to OL in a timely manner.

The extent to which the board or commission which regulates entry into an occupation  
or profession has presented qualified applicants to serve the public.



As of June 30. 1993. there were 79 State of Alaska licensed nursing home administrators. 
During FY 93, eleven nursing home administrators were licensed by the board. During our 
testing, we found no instances where BNHA had licensed unqualified applicants.

The extent to which store personnel practices, including affirmative action requirements, 
have been com plied with by the board, commission, or agency to its own activities and  
the area o f  activity or interest.

The nursing home administrator application requires information questioned by the Equal 
Employment Opportunity Office (see Recommendation No. 4).

The extent to which statutory, regulatory, budgeting, or other changes are necessary to 
enable the agency, board, or commission to better serve the interests o f  the public and  
to comply with the fa c to rs  enumerated in this subsection.

Please refer to the previous section. Findings and Recommendations.
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APPENDIX A

Department of Commerce and Economic Development 
Board of Nursing Home Administrators 

Schedule of Revenues Compared with Expenditures 
(Unaudited)

(Nolo l)

$2,800

8,053

$(5.853)

Revenues (Note 2)

Expenditures (Note .0

Excess of Expenditures over Revenues iNoio 0

Note 1

The Schedule of Revenues Compared with Expenditures was prepared from discussions with 
Division of Occupational Licensing (OL) personnel and from OL prepared documents 
comparing revenue and expenditures for fee determination. The records were not audited 
by us and. accordingly, we do not express an opinion on the Board’s Schedule of Revenues 
Compared with Expenditures.

Note 2

A significant portion of revenues is comprised of license renewal fees. For the current fee 
structure, see Appendix B. Licenses are renewed biennially. Because of the renewals, 
revenues vary substantially year to year. Therefore. OL combined revenues collected in 
FY 90 and FY 91 and calculated an average in order to obtain a representative amount o f  
annualized revenues collected for comparison with expenditures.

Note 3

Expenditures consist o f  direct costs resulting from board member activities, (i.e., travel and 
per diem) and an allocation of overhead costs of OL. Our understanding of the allocation 
methodology is discussed in Recommendation No. 3 of this report and is the subject of a 
September 1993 Office of Management and Budget (OMB), Division ol Audit and 
Management Services report entitled Occupational Licensing Fee-Setting Policy A ssessm en t. 
Both our office and OMB do not believe that O L ’s method of allocating costs to a 
professional licensing board distributes costs reflective of the actual elfort spent regulating 
their profession.



Appendix B 
Department of Commerce and Economic Development 

Board of Nursing Home Administrators 
Application,. Licepsg. and Other Fees1

Application and Other Fees2

* Type of Fee Amount

Application $50

Examination 125

Provisional License 50

License Fees

License Category
Initial and Biennial 

Renewal FeeJ

Nursing Home Administrator $200

'The licensing foes charged by the Division of Occupational License g rnr the Board of Nursing Home Administrators 
are set out in the Alaska Administrative Code at 5 12 AAC 02.200. The last fee change for this board was cllcctivc 
May 28. 1993. According to Division of Occupational Licensing staff, at this time there are no planned lee changes lor 
this board,

'The Division of Occupational Licensing is also authorized to charge administrative fees. Administrative fees include: 
duplicate license fee. photocopying fee. and penalty lor reinstatement of a registration, license, permit or certificate uhicli 
remains lapsed for more than fiO days.

'The biennial renewal period for the Board of Nur-me Home Administrators is December 31. 1994.
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OFFICE OF THE COMMISSIONER fax-. (907) 463-3641

November 29,1993
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Mr. Randy Wolker " w  *
Legislative Auditor . -r.-Qi TMr iT
I/Ogislative Budget i  Audit Committee      “* ’1 ’ ’ “ ' • -  - 1 •
Division of Legislative Audit 
P.O. Box 113300 
Juneau, AK 99811

Dear Mr. Welker:

This is written in response to the Audit Division’s (hereinafter "Audit") 
preliminary audit report of its sunset performance review of the Board of 
Nursing Home Administrators (hereinafter "Board"). Below is the Department 
of Commerce and Economic Development’s (hereinafter "Department") 
comments on Audit’s prelim inary  findings and recommendations.

Response to Recomm endation No. 1

The Legislature should allow the Board of Nursing. Home Administrators 
(BNHA) to term ina te  and the Division of Occupational Licensing (QL) should 
assum e sole responsibility for the licensing of nursing home administrators.

The Department concurs with this recommendation providing federal 
regulations support such action. The Department remains cautious inasmuch 
as the loss of medicaid is at risk if the auditor’s understanding is flawed. We 
strongly recommend that the Department of Law review this course of action 
before a change is made. The Division of Occupational Licensing cannot 
assume" the responsibility for licensing Nursing Home Administrators. The 

ability to license this profession must be specifically authorized by amending 
AS 08.01 and AS 08.70.

Response to Recommendation No. 2

The Division of Occupational Licensing should revise the BNHA regulations.to 
reflect current licensing practices.

The Division is aware of the need to amend the regulations regarding 
examination dates and the passing score requirement. However, the board has 
the regulatory authority and the department cannot proceed without board 
action. Should the board be terminated the division will assume action for this.
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Response to Recom m endation No. 3

The Department _Qf_Comgigrc.e_ and Economic Development (DCED) should 
continue to work with the Office of Management and Budget (OMB) in 
establishing fee levels for occupational licensees that are more reflective of the 
actual-regulatory cost of the occupation.

During 1993, the division accomplished fee revisions for ail program areas to 
reflect program expenses. The calculations were based upon all available data 
regarding direct and indirect program costs.

Concerns were voiced by various boards regarding their fee increases/program 
costs. Based on these concerns, the department requested an independent 
review by OMB of the procedures used in calculating expenses by the Office of 
Management and Budget. The OMB audit was completed early October. 
OMB’s recommendations for defining direct costs, including the implementation 
of timekeeping records for licensing staff, investigators ana hearing officers has 
been implemented effective July 1, 1993 by the division.

OMB audit recommended a cap on incremental fee increases of no more than 
10-25 percent per licensing period. This is problematic inasmuch as it places a 
limit on recovering the actual cost of licensing the profession. OMB budget 
reviewers placed an even more restrictive cap of seven percent on the license fee 
this fiscal year. Unpredictable and unforeseen program expenses occur due to 
investigations, litigation and legal challenges which are not controlled by the 
board or the division. Limiting expenditures in order to comply with these caps 
is anticipated to have serious effects on the board’s abilities to comply with their 
statutory mandates. Under the present scheme, once a program has expended 
its "acceptable" limit for fee increase adjustments under the OMB 
recommendations and in accordance with 08.01.065, the board will effectively be 
shut down for the remainder of the fiscal year. The consequences have potential 
health and safety risks as well as economic hardships for licensees who may 
wish to renew their licenses, etc. The division will make requests for additional 
spending allocation to LB&A to alleviate these harsh consequences, but failing 
favorable consideration must control its expenditures.

The division does not fully concur with the audit findings that errors were made 
in the calculation of a two-year average of expenditures used to determine the 
FT 93 license fees, and as a result, license fees did not truly reflect the cost of 
providing regulatory services to each occupation. Detailed expenditure 
information used in calculating a two-year average was based on information 
obtained from the state accounting system. It is a real possibility that data 
generated from the state accounting system for the purposes of this audit has 
changed from data obtained by division staff at the end of the fiscal year. Since 
appropriate division staff was not consulted regarding specific financial 
information, the division cannot agree with thi3 finding until both audit and 
division staffs have had the opportunity to discuss this matter.

The recommendation of estimating time spent by certain job classes of 
employees stated in the OMB fee-setting policy assessment audit was 
implemented on July 1,1993; and at the start of FT 94, the division prepared an 
FT 94 budget allocation for each licensing program
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In conclusion, DCED has attempted to work with the OMB auditor regarding 
this issue, but we have been informed that the audit is over and no more time 
will be allocated to this issue.

Recommendation No. 4

BNHA h c e n s ije ^ ^ h c a h ^ ^ ^ ^ S e ^ tlm t^ p e^ ^ l  question^of a^otentia 1 
discriminatory nature are essential for prudent licensure.

The Department has been working toward updating all of its licensing 
applications with emphasis toward the Americans with Disabilities Act and also 
EEO concerns. Because of the many considerations involved in revising our 
applications and the number of professions affected, the Department is not 
rushing through this project to satisfy immediate concerns, but rather making a 
concerted effort to give this review the quality of thoroughness it deserves.

EEO’s concerns that it may be difficult to prove that discrimination was not a 
factor in the denial of licensure (because the board had been provided a picture 
of an applicant) may be unnecessary. Specifically, license denials must be based 
upon a provision in the board’s statutes or regulations. Denial notices must list 
the specific authority for rejection. We believe the procedures for denying an 
applicant, and the practice of listing the specific reasons for denial in the notice 
to the applicant provides adequate protection for the board from being subject to 
discrimination complaints. Further, your suggestion of separating the photo 
from an application prior to board review is questionable since licensing 
applications are public documents and we believe it would be inappropriate for 
division staff to withhold public information from the board. If the NHAB is 
terminated and the division becomes the licensing authority the recommended 
procedure of separating the photo from the application becomes more absurd.

Rp.qpnn.qp tn R ^om rr^pdatiO P N» 5

Tf BNHA remflina in printence. QL should continue their efforts to provide 
adequate public notice of their board meetings.

The Department partly concurs with Audit regarding the public notice of board 
meetings. It is true that the public notice policy is labor intensive and the 
Department has been diligently trying to streamline this process to meet our 
obligation to public notice while at the same time developing a public notice 
procedure that is fiscally responsible.

We take exception that the audit has cited an Attorney General Opinion written 
in December, 1992 to the Department of Education in response to that 
department’s request for public notice clarification. This Department was not 
Carbon copied on that opinion and, therefore, not privy to that legal advice. 
That opinion was written after the meetings cited by Audit in this report. This 
Department has relied on its own internal policies and our AAG’s advice for 
adequate public notice. The APA does not require public notice in three major
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newspapers, only our internal procedures. The public notice for the September, 
1991 board meeting was sent to three major newspapers; however, the 
A^cbnrqgf? Times, for reasons unknown, did not publish tne notice. We have no 
control of their unwillingness to publish according to our time requirements. 
Second, the teleconference referenced was noticed, timely, in two newspapers. 
That teleconference occurred on October 22, 1991 and notice appeared 
October 17 and 18, 1991.

Further, events such as the need for immediate discipline proceedings may 
make it impossible to "adequately" public notice an event. An exception is 
provided in statute for such a situation albeit we still attempt to provide some 
notice- if possible.- The Department will continue to eomply with the public 
notice requirement as defined by our AAG.

Response .to Recommendation-No. .6

OL should request statutory changes in AS Q8.01.Q5Q and AS Q8.Q1.Q70 to 
clarify responsibilities for the taking of hoard meetings and production of an 
annual report-

The Department concurs with Recommendation No. 6. A rewrite of AS 08.01 
makes numerous revisions including amendments to the statutes cited in this 
recommendation. The rewrite includes revisions which make drafting minutes 
a Department responsibility. It also provides for annual report deadline 
submission of August 1. The annual report deadline revision is necessary as 
many statistics needed for the annual report are not available until June 30, 
thus making it impossible for the boards to meet the existing deadline of 
submission by June 30.

The Department strongly disagrees that the annual report authority should be 
amended to make annual report submission a Department responsibility. We 
recognize that Division staff are instrumental in assisting boards when 
completing reports. Staff provide statistical and clerical assistance, however, 
this report must be reflective of the board’s position on various matters 
involving the profession regulated including legislative and regulatory needs, 
budget requests, and upcoming goals. These are areas which the board is solely 
responsible for developing.

Responafi-to Recommendation No, 7

QL should develop and implement written policies and procedures for reporting
E otential.yiolationa of the Executive Branch Ethics Act to the._D.epartment.-Qf 

aw. (Law)-

The Department agrees and will comply with this recommendation. A written 
procedure developed by staff will be limited to include directives for staff 
follow-up at each meeting with collection of ethic reports as well as clarifying 
dates which quarterly reports must be compiled and forwarded to the Attorney 
General’s Office. We concur that staff is responsible for the timely submission 
to the Department of Law. This is the limit of responsibility recognized on 
behalf of tne Department.
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All other policy, procedures, interpretations, and written directives for what 
must be reported must come from the Department of Law. Guidance on when a 
member must report a conflict, what should be reported, confirmation of what 
constitutes a conflict and who has authority to rule/overrule a decision made by 
a designated supervisor are all matters which are beyond the scope of DCED 
staff expertise. Consequently, the Department disagrees with the statement in 
the text of recommendation no. 7 which states "Functionally, OL staff advise the 
professional licensing boards as to the reporting necessary for compliance with 
the Ethics Act

The Department has asked for a written directive from the Department of Law, 
in layman’s terms, which clarifies these matters. Any forthcoming directives 
from the Department of Law will be distributed to board members.

Thank you for this opportunity to respond. If my department can assist you in 
any other way, please let me know.

Sincerely,

^ ■ 'C o m m i s s i o n e r

PF/JW/dgl5295D
112993b

cc: Karl Luck, Director, Division of Occupational Licensing




