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SENATE CS FOR CS FOR HOUSE BILL NO. 398(RES)
IN THE LEGISLATURE OF THE STATE OF ALASKA
EIGHTEENTH LEGISLATURE - SECOND SESSION

BY THE SENATE RESOURCES COMMITTEE

Offered: Y3/A
Referred: Rules

Sponsor(s): REPRESENTATIVES OLBERG, Mackie, Green

A BILL
FOR AN ACT ENTITLED

1 "An Act relating to conveyance of certain land to municipalities."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

2
3 *Section 1 AS 38.05.035(h) is amended to read:

4 (b) The director may

5 (1) delegate the administrative duties, functions or powers imposed
6 upon the director to a responsible employee in the division;

[ (2) grant preference rights for the lease or purchase of state land
8 without competitive bid in order to correct errors or omissions of a state or federal
9 administrative agency when inequitable detriment would otherwise result to a diligent

10 claimant or applicant due to situations over which the claimant or applicant had no

1l control; the exercise of this discretionary power operates only to divest the state of its

12 title to or interests in land and may be exercised only

13 (A) with the express approval of the commissioner; and

14 (B) if the application for the preference right is filed with the
HB0398e 1- SCS CSHB 398(RES)
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director within three years from
(i) the occurrence of the error or omission;
(i) the date of acquisition by the state of the land; or
(iii) the date of a court decision or settlement nullifying

a disposal of state land;

(3) grant a preference right to a claimant who shows bona fide
improvement of state land or of federal land subsequently acquired by the state and
who has in good faith sought to obtain title to the land but who, through error or
omission of others occurring within the three years before (A) the application for the
preference right, (B) the date of acquisition by the state of the land, or (C) the date of
a court decision or settlement nullifying a disposal of state land, has been denied title
to it; upon a showing satisfactory to the commissioner, the claimant may lease or
purchase the land at the price set on the date of original entry on the land or, if a price
was not set at that time at a price determined by the director to fairly represent the
value of unimproved land at the time the claim was established, but in no event less
than the cost of administration including survey; the error or omission of a predecessor
in interest or an agent, administrator, or executor which has clearly prejudiced the
claimant may be the basis for granting a preference right;

(4) sell land by lottery for less than the appraised value when, in the
judgment of the director, past scarcity of land suitable for private ownership in any
particular area has resulted in unrealistic land values;

(5)when the director determines it is in the best interest of the state
and will avoid injustice to a person or the heirs or devisees of a person, dispose of
land, by direct negotiation to that person who presently uses and who used and made
improvements to that land before January 3, 1959* o' to the heirs or devisees of the
person; the amount paid for the land shall be its fair market value on the date that the
person first entered the land, as determined by the director; a parcel of land disposed
of under this paragraph shall be of a size consistent with the person’s prior use, but
may not exceed five acres;

(6) dispose of an interest in land limited to use for agricultural purposes

by lottery;

SCS CSHB 398(RES) -2- HB0398e
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(7) convey to an adjoining landowner for its fair market value a
remnant of land that the director considers unmanageable or a parcel of land created
by a highway right-of-way alignment or realignment, or a parcel created by the
vacation of a state-owned right-of-way if

(A) the director determines that it is in the best interests of the
state;

(B) the parcel does not exceed the minimum lot size under an
applicable zoning code; and

(C) the director and the platting authority having land use
planning jurisdiction agree that conveyance of the parcel to the adjoining
landowner will result in boundaries that are convenient for the use of the land
by the landowner and compatible with municipal land use plans;

(8) for good cause extend for up to 90 days the time for rental or
installment payments by a lessee or purchaser of state land under this chapter if
reasonable penalties and interest set by the director are paid;

(9) quitclaim land or an interest in land to the federal government on
a determination that the land or th* interest in land was wrongfully or erroneously
conveyed by the federal government to the state;

(10) negotiate the sale or lease of state land at fair market value to a
person who acquired by contract, purchase, or lease rights to improvements on the land
from another state agency or who leased the land from another state agencyi

(11) quitclaim land or an interest in land, including submerged or
shore land, to a municipality to correct errors or omissions of the municipality
when inequitable detriment would result to a person due to that person’s reliance
on the errors or omissions of the municipality; the quitclaim shall be made on the
terms and conditions the director considers appropriate except that, if the
municipality has a remaining entitlement to land under AS 29.65. the land or
interest quitclaimed under this paragraph is counted against the municipality’s

remaining entitlement.

* Sec. 2. AS 38.05 is amended by adding a new section to read:

Sec. 38.05.825. CONVEYANCE OF TIDE AND SUBMERGED LAND TO

HB0398e 3- SCS CSHB 398(RES)
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MUNICIPALITIES, (a) Unless the commissioner finds that the public interest in

retaining state ownership of the land clearly outweighs the municipality’s interest in

obtaining the land, the commissioner shall convey to a municipality tide or submerged

land requested by the municipality that is occupied or suitable for occupation and

development if

(1) the use of the land would not unreasonably interfere with navigation

or public access;

(2) the municipality has applied to the commissioner for conveyance

of the land under this section;

(3) the land is classified for waterfront development or for another use

that is consistent or compatible with the use proposed by the municipality, or the

proposed use of the land by the municipality is consistent or compatible with a land

use plan adopted by the municipality, the department, or the Alaska Coastal Policy

Council; and

(4) the land

(A) is required for the accomplishment of a public or private

development approved by the municipality that is designed to provide jobs,

enhance the local economy, and establish new commercial ventures;

or

(B) is the subject of a lease from the state to the municipality;

(C) has been approved for lease to the municipality.

(b) The commissioner may not convey land under this section that has been

designated by the legislature unless the commissioner determines that the proposed use

is consistent or compatible with the purpose of the legislative designation.

If land

designated by the legislature is conveyed, uses of the land after conveyance shall be

restricted to those uses determined by the commissioner to be consistent or compatible

with the purpose of the designation.

(c) Upon receipt of an application, the commissioner shall determine whether

the requested conveyance meets the requirements of this section and issue a written

decision regarding that determination.

Upon a determination that the requirements

have been met, the commissioner shall approve the conveyance of the land to the

SCS CSHB 398(RES)
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municipality. After conveyance to the municipality is approved, the municipality has
management authority of the land and may convey the land by lease or sale. The cost
of the survey and all subdivision or other platting required for conveyance shall be
borne by the municipality.

(d) A conveyance under this section may contain only those restrictions
required by law, including AS 38.05.127. Land conveyed is subject to the public trust
doctrine that may be enforced by the state in a court of competent jurisdiction. The
municipality shall be required to ensure that reasonable access to public waters is
provided. Title to land conveyed under this section that is retained by the municipality
reverts to the state upon the dissolution of the municipality.

(e) This section does not enlarge or diminish the general grant land entitlement
of a municipality under AS 29.65, nor is a conveyance under this section counted

against the municipality’s general grant land entitlement.

* Sec. 3. AS 38.05.035(b)(l 1) is repealed January 1, 1998.

HB0398e 5. SCS CSHB 398(RES)
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Representative Harley Olberg

Sectional Analysis of CSHB 398 (RES)

The following is a sectional analysis of CSHB 398(RES); "An Act
relating to conveyance of certain land to municipalities."

Section 1 amends AS 38.05.035(b). Title 38 deals with "Public
Lands," chapter 05 deals specifically with the "Alaska Land Act" and
section 035 is entitled "Powers and duties of the director."

Section 1 allows the director of the division of 'ands of the
Department of Natural Resources to quitclaim to a municipality land
or an interest in land including submerged or shore land. The director
would be authorized to make such a transfer in cases where a person
has detrimentally relied upon an error made by the municipality.

If a municipality has any remaining entitlement land the land or
interest in land transferred under this section would count against
that remaining entitlement.

Section 2 amends AS 38.05 by addin? a new section entitled
"conveyance of tide and submerged land to municipalities."

Subsection (a) establishes the guidelines to be followed when a
municipality requests the commissioner to transfer to the
municipality tide or submerged land appropriate for development.

Subsection (b) states that land designated by the legislature may not
be transfer™ unless the transfer is consistent with the legislative
purpose behind the designation

Subsection (c) States that if the commissioner has determined that
an application for conveyance meets the appropriate standards the
commissioner shall transfer the land to the municiﬁality. This
subsection also states that after the commissioner has approved the
application the municipality shall have control over the land.

PO Box ICt'9 « Cf rj junction. Ak W77 « 4.Vi



Subsection (d) limits the restrictions that the state can put on the
land conveyed under this section but there must be reasonable public
access to the public waters. Any land that has been transferred
under this section reverts back to the state upon the dissolution of
the municipality,

Unlike the provisions established under section 1 of the Act
transfers to correct municipal errors) subsection (e) states that
and transferred under this section does not count against a
municipality's general land grant.

Section 3 repeals section 1 of this Act on January 1, 1998.
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FISCAL NOT&
STATE OF ALASKA NO.

1995 LEGISLATIVE SESSION
Revision Date: Original
Title: An Act relating to rights in certain BRU:

tides and submerged land Component:

Sponsor Representatives Moses, Kublna
Component Serial No.

Requestor:
(Thousands of Dollars)

Expenditures/Revenues
FT98 FY99

OPERATING EXPENDITURES FY96 FY97
PERSONAL SERVICES 6.0

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 6.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0

CHANGE IN REVENUES (1005)
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF 6.0

1005 GF/Program Receipts

1006 GF/MHTIA

Other

TOTAL 6.0 0.0 0.0 0.0

Estimate of any current year (FY95) cost: $ None

POSITIONS
FULL-TIME -
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separata page it necessary)

This bill will require the development of a new Land Administration System (LAS) casetype for those conveyances to
municipalities. The actual notation of these conveyances to the status plats is considered regular work and will be
absorbed by the component The Incremental work to develop a new casetype is estimated to be a one-time cost of $6.0

in personal services.

Prepared by: Rich McMahon. /i m Phone
Division: Land Records Information Section / Date:

Approved by Commissioner:

n) Sfa- Date:

Agency: /Natural Resources”

Dept Affected: Natural Resources
Resource Development
Information Resource Management

11B20

427

FY00 FY01

0.0 0.0

0.0 0.0

0.0 0.0

762-2384
26-Jan-95

(HB20ALS R«JtBSfi"RER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE PagQ , of

For further distribution information call the Governor's Legislative Office



$ FISCAL NOTE #

STATE OF ALASKA BILL NO. 11B20

1995 LEGISLATIVE SESSION
Dept Affected: Natural Resources

Revision Date: Original
Title: An Act relating to rights In certain tJRU: Resource Development
tides and submerged land Component:  Land Development
Sponsor: Representatives Moses, Kubina
Requestor: Component Serial No. — - 431
OPERATING EXPENDITURE'S ” FY96 FY97 FY98 u FV99 Yoo
PERSONAL SERVIGEG
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
Total operating 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES" ' 1 0.0 0.0] 0.0 0.0] 0.0|
ICHANGE IN REVENUES (1005) HME (5001 H "Ts00TT Isaoir

FUND SOURCE (Thousands of Dollars)

1002 federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1006 GF/MHTIA

Other

TOTAL 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY95) cost: $ None

POSITIONS )
FULL-TIME 0 0 0 0 0
PART-TIME 0 0 0 0 0
TEMPORARY 0 0 0 0 0
ANALYSIS: (Attach a separate page if necessary)

In addition to the general grant land entitlement under AS 29.65. qualified municipalities which were incorporated prior to
1964 have beep conveyed tide and submerged land. This legislation would authorize the.department to convey Improved
tidelands or land required for the accomplishment of a public or private development to ail home rule, firstand second-
dass munidpalities. Currently, the department can only issue leases that create a financial burden to the munidpality and
a liability to the state. This legislation will reduce the amount of lease monitoring and compliance activities currently
required of the department on these existing leases, however the department antidpates no reduction in expenses due to

the continuing effort to process and monitor other current and additional leases,

The reduction of $50.0 in general fund program receipts Is a rough estimate of the amount of annual lease revenue that

will be lost with the implementation of this legislation.
Amendment to this bill and HB79 could be combined as they are very similar, but address different tide and submerged

land conveyance issues. kt A 5/
Prepared by: Ron Swanson. Dired(y"£&d ,pl Phone: 762-2692
Division: Land / C /“‘ Date: 25-Jan-95
Approved by Commissjpnar: C . > a

- [fof«&mB? Date: fa AC
Agency: MNatural Resources// {/

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

FYo1

0.0
0.0)

7500)1

0.0

o

(Hs20.xIs Rev i/2sr9s) For further distribution information call the Governor's Legislative Office Pago 1 ot i



STATE OF ALASKA @ FigPp il MOTF ® BILL NO:_HB_20

1995 LEGISLATIVE SESSION 1L
Revision Dale: January 24,1995 Dept. Affected: Community & Regional Affairs
Title: An Act relating to rights in certain tide BRU: none
and submerged land. Component none
Sponsor: Representative Moses
Requestor House C & RA Committee COMPONENT SER'AL NO
Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY 96 FY 97 FY 98 FY 99 FYO00 FY 01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL o9 0.0 0.0 0.0 0.0 0.0

I REVENUE FUND SOURCE:

FUNDING: (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1006 GF/MHTIA

Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current (FY94) impact $ none

ANALYSTS" TAMdR 1 W ttte W mkoxwiTi

This legislation would give the Department of Natural Resources (DNR) the authority to convey
tidelands and submerged land to municipalities. Presently, DNR can only issue leases (unless
the municipality was incorporated before 1964). There is no fiscal impact on DCRA finom this bill.

i\ r

Prepared by: Remond Henderson, Director f7ton A 1*\rf t Phone: 465-4708

Division: Division of Administrative Services » » Date: VZAOA

Approved by Commissioner Date: f 1/24/95)

Agency: Community & Regional Affairs
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor’ Legislative Office
Page 1 of 1



JACTaskct Nlegislatm *c
Representative Carl E. Moses

SESSION

CHAIRMAN
HOUSE RULES COMMITTEE CAPITAL BUILDING. ROOM EOT
JUNEAU. ALASKA 538C1 -t132
CHAIRMAN PHONE (907)465-4451
*QUSE SPECIAL COMMITTEE FISHERIES PAX {907)455-3445
MEMBER FINANCE SUBCOMMITTEES ON 'NTERIM
CEPT OP PISH AND GAME 716 W 4THAVE H630
DEPT OF PUBLIC SAFETY ANCHORAGE. AK 99501-2133
PHONE (907) 253-8107

FAX (907)258-6468

SPONSOR STATEMENT
HB 20, relating to rights in certain tides and submerged land

| have introduced HB 20, relating to conveyance of tide and submerged
lands to assist communities at the local level in obtaining tide and
submerged lands for waterfront development.

Background: Upon becoming a state, Alaska authorized all first class and
home rule cities to receive all tidelands within their boundaries. These
cities were required to reconvey lands to private persons based on prior
use and development of the tideland. Tidelands can’t be conveyed to first
class and home rule cities formed after April 1, 1964, but the Alaska
Department of Natural Resources (DNR) can issue leases.

Reason for the bill:
I have introduced HB 20 because leases vary in terms and duration, and

because unified municipalities, second class cities, or boroughs of any class
cannot qualify for conveyance of tide and submerged land. All coastal
municipalities have similar needs for tidelands to give them the tools
needed to encourage, control, and ensure responsible development of
tidelands within their boundaries. Obtaining a tidelands lease can be a
cumbersome, lengthy process that may require the posting of a
performance bond that costs the municipality more in annual premiums
than the fair market annual rent for the tidelands. Properly administering
leases to remote areas is cumbersome for the department.

HB-2Q:

HB 20 requires DNR to convey to a municipality tide or submerged land
that is occupied or suitable for occupation and development if four
conditions are met. The four conditions required are: (1) lack of
unreasonable interference or public access resulting for the proposed use
of the land; (2) application for conveyance oy the municipality; (3)
compatibility of the proposed use and the land classification or land use
plan for the area; and (4) need for the land for development.

ADAK + AKUTAN + AMCMITKA + AtKA + ATTU + BELKOFSki * OSBNOFSki * C".GNIK + CHIGNIK LAGOON #CHIGNIK LAKE
COLO BAY *+ DUTCH HARBOR + EGEGIK + EKWOK + FALSE PASS+ IVANOF BAY. KiNG COVE ¢K'NG SALMON + KOLIGANEK + LEVELOCK + NAKNEK
NELSON LAGOON ¢+ NEWSTUYAmOK + NIKOLSKI « PEDRO BAY « PERRyVLi E+ PILOT PQiNT « PORT HEIOEN + PORT MOLLER + SAND POINT
SHEMYA + SQUAV7 HARBOR * SOUTH NAKNEK + ST GEORGE SIAND + ST PAUL ISLAND * UGASH'K + UNALASKA + UNGA

*



Public interest safeguards are provided for in the bill. Land conveyed
under the bill is subject to the public trust doctrine which is expressly
stated in the bill. Title to land conveyed would revert to the State if the
municipality is dissolved. Conveyances of land under the bill would not
enlarge or diminish the general land grant entitlement of a municipality
provided ’Inder AS 29.65 nor does a conveyance count against the
municipality’s general grant land entitlement.

Prior legislative history:

HB 20 essentially contains section 2 of HB 398, relating to rights in certain
tide and submerged land by Representative Olberg, which passed the
House last year and died in Senate Rules Committee in the final day of
session (bill history is in your packet).

| have provided you with some background materials, including a general
history of tide and submerged lands, and position papers that help explain
the need for and effect of this bill. The bill is supported by the Alaska
Department of Natural Resources (no formal position paper until
Commissioner Shively is on board) and the Department of Community and
Regional Affairs. It is also supported by the Alaska Municipal League and
the Alaska Association of Harbormasters & Port Administrators, Inc.

| would appreciate your support.



CITY OF BETHEL

P.0. Box 388 - Bethel Alaska 99559
907-543-2087
FAX # 543-4171

Testimony on House Bill 20 by William J. Hunter, City Manager
February 2, 1995

Co-chair Austerman, Co-chair Ivan, and members of the Committee of
Community & Regional Affairs. | want to thank you for allowing me
the opportunity to comment on HB 20. My name is William J. Hunter,
I am the city Manager for the City of Bethel. The City of Bethel
is a second class City with a fijrst class attitude and we live in
third world conditions. Tht- issue before your committee is
important for the City of Bethel as the largest second class city

in the State.

The City of Bethel has had numerous meetings with Alaska Department
of Natural Resources dating back to 1986, regarding obtaining a
Tideland lease. As you know, there has been a number of changes in
City Administration at the City of Bethel as well as a number of
changes in personnel at DNR. This has resulted in 9 years of
negotiations. The City of Bethel finds these tidelands extremely
important and urges passage of HB 20 for the following reasons:

Many of the municipalities which are currently required to pay for
a lease of their tidelands are second class cities. These Cities
are the poorest in the State because of their limited taxation
powers. The requirements set forth in acquiring a tidelands lease
are often much more onerous than the lease fee. Insurance,
bonding, and the liability clauses 1in a typical DNR lease are
overwhelming for a second class City. Repetition of paperwork and
bureaucracy 1is unnecessarily created.

The City of Bethel has its own Coastal Management Plan,
Comprehensive Plan, Riverfront Land Use Study, and Port Development

Plan. The State law governing lease of tidelands requires a
separate plan for the area within the Jleasehold despite being
adequately addressed by the other plans. A City the size of

Bethel"s must contract out these expensive services.

The City of Bethel 1is working 1in conjunction with the Corps of
Engineers and the State Department of Transportation and Public
Facilities on a 19.7 million Bank and Seawall Stabilization

Project. The City has to secure site control on all lands within
the <construction boundary of the construction project. This
includes all the tidelands. After completion of this 19-.7 million
project, the City will have to maintain the Seawall. It 1is

critical that we receive conveyance of these tidelands in order to
ensure that we do not have any future access problems maintaining




the Federal, State and local investment.

The City feels it is time to facilitate the development of needed
infrastructure 1in Alaska. The City of Bethel 1is committed to
maintaining public access for all the people to enjoy, and
guarantee the integrity of the Public Trust Doctrine.

WJI-1/sg

<

TOTAL P.03



STATE OF ALASKA

DEPARTMENT OF COMMUNITY
AREG

REGIONAL AFFAIR
POSITION PAPER
Bill no..  HB20 DCRA EN: Z bmitted
Sbngor: Representative Moses Posﬁtlon: Su%rp?oﬁu mited
Title: An Act relating to rights in certain tide and submerged land

This legislation amends AS 38.05 by adding a new section that would give the
Department of Natural Resources (DNR) the authority to convey tidelands and
submerged lands to municipalities. Presently, in accordance with AS 38.05.820,
DNR may convey such lands only to municipalities incorporated on or before
April %] 1364. DNR may only lease these lands to municipalities incorporated
after that date.

The department supports the principle of treatin% municipalities equally in the
process of cpnveye_nce or lease of state lands. The current artificial distinction

among municipalities based on date of municipal incorporation should be

eliminated. Also, as an advocate for stronger local government and stron_(‘ler
local economies, the department supﬁorts the Ionﬁ-ran?e develo?ment stability
rovided by municipal land ownership rather than leasing of state lands.
herefore, the department supports this legislation.

Mike Irwin
commissioner

File No: HB 20 1/24/95



ALASKA
MUNICIPAL
M LEAGUE  217second Street Suite 200 "Juneau, Alaska 99801 miel (907)586-1325 Fax (907)403-5480

January 27, 1995

T0: Representative Carl Moses _ _
Membe/s, House Community and Regional Affairs

FROM:  Kefhd.Rjte
E(*cuwed)irector V

RE: HB 20 - Rights in certain tide and submerged land

The Alaska Municipal League supports HB 20, which would allow all Alaskan cities the
right to select and receive title to state-owned tide and submerged lands within their
municipal boundaries. In November 1994, AML members discussed this issue and
passed Resolution 95-11 (copy enclosed) supporting the concept included in HB 20.

Present statutes limit the ability of municipalities to obtain ownership to tide and
submerged lands within their boundaries, yet often these lands are among the most

valuable for economic development purposes. AML and its members support making
such lands available to all municipalities, as part of their municipal entitlement to state-

owned land.

Attachment

JK/Leg95/hb20.126

Member of the National League of Cities and the Notional Ass ,ciation of Counties



Resolution of the Alaska Municipal League
Resolution 95-11

A RESOLUTION OF THE ALASKA MUNICIPAL LEAGUE
URGING THE PASSAGE OF LEGISLATION REQUIRING THE
CONVEYANCE TO CITIES AND BOROUGHS OF STATE
TIDELANDS THAT ARE LEASED TO MUNICIPALITIES OR ARE
NEEDED OR APPROPRIATE FOR DEVELOPMENT

WHEREAS, upon becoming a state, Alaska authorized all first class and
home rule cities to receive all tidelands within their boundaries and these cities
were required to reconvey to private persons only those tidelands to which such
persons had a claim through their prior use and development of the tidelands; and

~ WHEREAS, the right to receive such tidelands was never extended to
unified municipalities, second class cities, or to boroughs of any class, nor to any
cities that reclassified as first class or home rule after April 1, 1964; and

~ WHEREAS, all coastal municipalities have similar needs for tidelands to
8|ve them the tools needed to encourage, control, and ensure responsible
evelopment of tidelands within their boundaries and to ensure that such
development is consistent and coordinated with other developments and needs of

the municipality; and

WHEREAS, the State of Alaska currently will convey an interest in tidelands
to municipalities only through a lease; and

WHEREAS, obtaining a tidelands lease from the State of Alaska is a
cumbersome, lengthy process and the leases often require the posting of a
erformance bond that costs the municipality more in annual premiums than the
air market annual rent for the tidelands, create an unnecessary ongoing
relationship with the State with respect to the tidelands parcel, and impose other
unreasonably burdensome requirements; and

WHEREAS, municipalities, as well as the State of Alaska, have a duty to
ensure that the use of their lands, including tidelands, is in the public interest; and

WHEREAS, itwould be equitable and in the public interest for the State of
Alaska to convey to boroughs and to cities that have not received their tidelands
under AS 38.05.820 (formerly AS 38.05.320) tidelands that are needed or have
been identified as appropriate for public or private development; and



. #

~ WHEREAS, HB 398, as it passed the Alaska House of Representatives
during the Second Session of the Eighteenth Alaska Legislature, would have met

these needs of municipalities:

NOW, THEREFORE, be itresolved that the Alaska Municipal League urges
the Legyslature and the Governor to pass either legislation substantially in the form
of HB 398 as passed by the Alaska House of Repr_esentatlves_d.urln%the Second
Session of the Eighteenth Legislature or other legislation requiring the expedited
conveyance to municipalities of tidelands leased to municipalities and tidelands
that are appropriate or needed for development.
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Alaska Association of Harbc”nasters
& Port Administrators, Inc.

WSOLDTIOH 95-1

A SKSOUTTIOK or not alaska associastoh or HARBORSAS8TERS Asm PORT ADWm-
ISTRATORS STJFPOKrnro TBX CORCSPr OP I1BS EXPEDITED COHVEXAHCE OP TTDKLAHDFI
TO HDHICEPALITIHS AS OTJTLXHHD VITHZH 0.0. 398.

WHEREAS, upon becoming * State, Alaska authorised all first class and hone
rule cities to receive all tidelands within theirboundaries, and

WHEREAS, the right to receive such tidelands was never extended to unified
municipalities, second class cities, or to boroughs of any class, nor to

any cities that reclassified as first class or bone rule after April 1, 1964,
and,

WHEREAS, all coastal municipalities have similar needs for tidelands to give
then the cools needed to encourage, control and ensure responsible development
of tidelands within rhelr boundaries and to ensure that such development 1is
consistent and coordinated with other developments and needs of the municipal*
Ity, and

WHEREAS, the Stats of Alaska currently will convey anlnterest in tidelands
only through a lease, and

WHEREAS, obtaining a tidelands lease from the State of Alaska in a cumbersome,
lengthy process and the leasee often require the posting of a performance bond
that costs the municipality aore in annual premiums than the fair market annual
rent for the tidelands, create an unnacsssary ongoing relationship with the
Staee with respect to the tidelands parcel, and Impose other unreasonably bur—
densome requirements, and

WHEREAS, aunlclpalitiea, as well as the State of Alanka, have a duty to ensure
chat the use of their lands, including tidelands, are in the public interest,

and

WHEREAS, it would be equitable and In the public Interest for the State of
Alaska to convey to boroughs and cities that have not received cheiv tidelands
under AS 38.05.820 (formerly AS 38.05.320) tidelands Chat are n*<idad or have
bean identified as appropriate for public or private development, and

RUOUCAS, H.8. 398, as it passed the Alaska House of Represent*cives during the
Second Session of the Elghtssnth Alaska Legislature would hove met Che needs
of municipalities;
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@@y ] _ .
Alaska Associlation of Harbo  asters
& Port Administrators, Inc.

BKnr THEREFORE, be ic rcsolv«d by the Alaska Association of Harbormaster*
and Port Administrators: !

That the Association supports the concept of H.B. 398 *b passed by Che
Alaska House of Representative during the Second Session of the Eighteenth
Legislature requiring the expedited conveyance to municipalities of elde-
lands leoaed to municipalities and those that are appropriate or needed for
development.

Copies of this Resolution shall be sent to the Governor of the State of
Alaskat to each legislator sleeted to represent the state of Alaska, to
the House Community and Regional Affairs and Resources Committees, the
Commisioner of Natural Resources, the Director of Division of Lands, and
the Alaska Municipal League.

ADOPTED this 9th day of goyembem 1994

Association President

Attest;

Association Sscrotary/Treaaurar

TOTAL P.03

TOTAL P.03



Analysis of Bill/Program Effects:

In addilion to the general grant land entitlements under AS 29.65, qualified cities within Alaska have bean conveyed
tide and submerged land. To understand the purpose of these conveyances ol public trust land it is necessary to
review federal mandates lor management of tide and submerged land prior to Alaska's admission into the Union.
In 1898 Congress passed an act extending the homestead laws to the District of Alaska. The act declared that "all
such rights to [tide lands and beds of any navigable waters) shall continue to be held by the United States In trust
for the people of any state or states which may hereafter be erected out ol said District (Alaska)."

Thus territorial tidelands constituted a federal trust early In Alaska's history and as such could not be disposed of

through lease or sale. Additionally, permanent Improvements were not authorized to be constructed upon tide and

submerged land.

The importance of improved tidelands to the vitality of the territory's economy and the health of its people is readily
It was a territory whose economy, mobility and recreation were intimately tied to the sea. Log transfer
facilities, seafood processors, municipal docks, private boat ways and even residences were partially or wholly
constructed on tidelands with no method for individuals or businesses to acquire proper authorization for use. The
need for these activities was readily recognized by the federal managers. However, the mechanism for authorizing

apparent.

such use was non-existent.

In full recognition ol these shortcomings, Congress enacted a law on September 7,1957 (P,L. 85-303). that conveyed
tidelands adjacent surveyed townsites to the terntory. The conveyance was for tidelands and all improvements and

natural resources between the line of mean high tide and the pierhead line. The pierhead line was delined as a "line
low tide at such distance offshore from the line ol mean low tide that

parallel to the existing line of mean
Under this

encompasses to the landward all stationary, manmade structures in existence as of February 1, 1957".
law acceptance by the Secretary of Interior ol new townsite surveys effected conveyances ol attendant tidelands to

the territory.

The act authorized the territory lo manage and dispose ol any tract of tidelands acquired under the act for municipal,
business, residential or other beneficial purposes. Atidelands occupant or the occupant's successor in interest had
a preference right to acquire an improved tract if a disposal occurred. These improved tracts could be conveyed to
ihe Incorporated town or school district. However, if this occurred, the town or school district must accord any

occupant a preference right in any disposals contemplated in the future.

The A-my Corps of Engineers was given the authority to establish pierhead lines lor all surveyed townsites to enable
conveyances to the territory, This process was initiated soon after passage of the act. Alaska s statehood interrupted
this process with the conveyance of all tide and submerged land under section 6{m) of the statehood act to the new

state.
1The Alaska Legislature incorporated specific language in the Alaska Lana Act to recognize and implement the
provisions of the September 7, 1957, federal law. AS 38.05.320(b) provided:

1) The corporation must have been incorporated on or before January 3. 1959:

2) Tidelands subject to conveyance lay between lhe mean high tide line and the pierhead line, the harbor line

or in their absence, a line subject to the approval of the director;

3) The corporation had to prepare a plat of the sarea conveyed showing all structures and improvements thereon

and each tract that was occupied or developed with ih«]J owner or claimant noted; and,
4) The corporation had to recognize preference rights for occupied and developed tracts.

The fioelands conveyances lo municipal corporations were mandatory and gave the department few discretionary
powers over the process.

In 1964 (ch 81. SU\ 1964) "municipal corporation” was changed to “(h)ome rule ciiies and cities of Ihe first class”
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Incorporated on or before Aoril 1, 19G*T

Following is a currant list ot Alaska's home rule, lirsl class anc second class cities that would quality under this bill.

Second Clooo
Home Rule Flrat Class Akhlok

‘ 'Barrow

&grr]%?va 'Craig ﬁkutan
'Ketchikan pHImgham Alr;(%oon
"Kodiak Haines Ak

Petershurg Homer Brevig Mission
Senad *Hoonah g

’ Chignik
"Valdez .}Igigi((j:burg Clark's Point

Wrangell 'King Cove Collman Cove

'Klawock %(;Igriﬁay
yfﬁlin Elil(r)nmege
’SSaenIgof/(i)ém False Pass
‘Skagway Gambell
Golovin
Soldotna Goodnows Bay
Unalaska o006t Bay
Kachemak
Kaktovik
Kasaan
Kivalina
"Kotzehue
Kupreanaol
Larsen Bay
Mekoryuk
Nighlmute
Old Harbor
Quzinkle
Pilot Point
Platinum
Point Hope
Port Alexander
Port Heiden
Port Lyons
Quinhagak
Saint George
Salnl Michael
Saint Paul
Savoonga
'Saxman
Scammon Bay
Shaktoollk
Sheldon Point
Shishmarof
Stehhins
Teller
'Tonakee Springs
Thorne Bay
Togiak
Tooksook Bay
Unalokleet
Walnwnght
Wales

homo rule and lirsl class cities as April 1. 19S4 that reco.ved tidelands previously

3
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pnrl nfil hns not boon used by the lessee for the purpose specified in
the lense for n period of two yenrs. No lense mny be assigned or sub-
leased except with the consent of the director, and in any case may
only btr transferred lo nn applicant eligible under (b) — (d) of this
section. A lessee may not change the use specified in the lease to
another or additional use except with the consent of the director. If, at
any time after the land is leased, the lessee attempts to assign the
lease nr transfer control over the land to another, or if the fand is
devoted to a use other thnn that for which the land was leased without
the consent of the director, the lease automatically terminnteo,
(eLThe lease, sole, or other disposal of state land at appraised fair
market value mny be negotiated with a licensed public utility or a
licensed common carrier by the director with the approval of the com-
missioner if the utility or carrier reasonably requires the land for the
conduct of its business under its license. _
(f) The commissioner shall lense state land for telephone or electric
transmission and distribution lines for less than the appraised value
of the land if the lessee in n nonprofit cooperative association orga-
nized under AS 10.25. The commissioner mny lense state land that iR
not located within the boundnry of n municipality for the disposal nf
garbage, refuse, trnsh, or other waste material for less thnn the ap-
praised value of the Innd if the lessee is a licensed public utility autho-
rized to collect and dispose of garhage, refuse, trash, or other waste
material outside the boundaries ofa municipality. Before determining
the annual rental, the commissioner shall consider the nature of the
FUb“C service rendered b}/ the nonprofit cooperative association or
icensed public utility and the terms of the grant under which the land
was acquired by the state. A nonprofit cooperative assqma_tlon_maY. not
construct improvements other thnn transmission or distribution lines
and substations on land leased under this subsection. A licensed pub-
lic utility may not construct permanent improvements on Innd leased
under this subsection that are not related to the purpose of the lease.
lgt The commissioner shall retain a reversionary interest on each
sale nr other disposal granted under (a* or (e) of this section. The
commissioner may wnive the reversionary interest on a written deter-
mination that the waiver is in the public interest. %’) 4 art 11 ch 169
SLA 1959;am 5 | ch 155 SLA 1960; am § 1ch 137 SLA 1962; am § 1
ch 36 SLA 1976; am 6 12 ch 257 SLA 1976; am § 1ch 76 SLA 1980;
am 10 34, 35 ch 113 SLA 1981; am 5 1ch 86 SLA 1984; am § 42 ch
152 SLA 1984; am § 4 ch 55 SLA 1986; am § 11ch 75 SLA 1987)

Revilsor'a note*. Knrmarly AS Effect Of amendment*. - The 198G
38 05,115 Iti‘iiiinilieri'd in 1994 nmrndmenl Hi the beginning nf aubsec-
Cross reference*. Ear rewrvntinn linn lal mihMitutcd "Except as otherwise

to which cnntrncl* for sole, lense or grant provided inAS 38 05.tH.1ihl, the" tor
nfelute Innd mill deeds In stole Innd, prep- " The "

erties nr interest In xInle Innd nresuhjert, The 19R7 Amendment ndded ntihserlinn
see AS .IN 115 125 lgi

§ 38.05.820 Public Land § 118.05.820

Opinion* of attorney general. — It in
unclear whether quitclaims to the federal
government by Uic division of natural re-
sources lo correct Initial erroneous ccn-
veyencea by thu federal government to the
stale for purpoaes of the Mental Health
Enabling Act fall within the scope of (hi*
seclion. August 4, 1983, Op. Atty Gen.

Providing state land for a long-term, ex-
elusive lease, at no coal, to a youth en-
campment"” (exempt from rental fcea pur-
suanl lo subsection (dl), where the expreia
purpose <8 to lead youthful campers
Christ, would result in the undeniable ef-
reel or placing ne power prestige and
property of the state behind the advance-
menl of one *articu’ar religious belief in
violation of the Establishment Clauses of
lhe state and federal conslilullona. Sep-
tomber 2. 1983, Op. AU'y Oen.

The stole could not directly sell a parcel
or property to a historical society for use
aa a cemetery without public auction or
indirectly to the society through a third
pnrty pursuant to AS 3805 035(bM5l.
However, lhe parcel could be leased to lhe
society tor a term not to exceed 55 year*,
renewable indefinitely at 55 yenr inter-
vols at the discretion of the director or Ihe

NOTES TO

Cited in Moore v. Stole. 553 I*2d 8
IAlnskn 1976); Slate v. Bering Strait lie-

division of Innd* August G. 1985, Op.
All'y Gen.

There would be no constitutional prob-
lem with a transfer of slate land to a
Methodist camp which is a nonprofit cor
poralion organized for charitable purposes
with nothing in it* article* of incorpora-
jjon indicating that it* objective is lo fur-
t|,Pr tbe religious beliefs or dogma* of the
Methodist Church, and where the lense or
M, poftbc ,gnd  th(, MInp wou|d pn)vjde
fo(.. lIbe ,continued  operation of a cam
Wthﬁ (n f,C t ﬁ#d Mrved . broag
elWM(ctio]1 oflhe  bliCi arid thus wou)d

] ljih ,, vn,jd £ublic Febnl.

.

«ry 21, 19A6. Op. AUy Gen

no lexolauhorayforlhsde-
partment to convey fee t.lle to tidelands to
* "W he™ ™niclpa ily under
*ul**clion (n), hut as long a* the use to
“ h'ch the municipality intends to put the
tidelands is a permissible uae, it would be
consistent with the public truBl for the de-
pnrtment to lense the lidclondu to n
unified home rule municipality tor less
than fair market value under thin aection.
April 15, 1988. Op Atl'y Gen . December
2, 1988, Op. Alt'y Gen.

DECISIONS

Rionnl Educ Attendance Area School
Hist , G5H 1*2d 784 IAlasko 198.H

Sec. 38.05.820. Occupied tide and submerged land. Ini It in the
policy of the state to allow preference nPhts for the acquisition of tide
and submerged land occupied or developed for municipal business,
residential or other heneficial purposes on or before the dntc of admis-
sion of Alaska into the Union. Nathing in this section vests the right
in a person to acquire the land until a conveyance from the state is
delivered to the ?ran_tee. . _ .

%b) Home rule cities and cities of the first class incorporated on
before April 1, 1964, may apply, in the manner prescribed by the
director, and in accordance with such regulations as the director moy
adopt, for a conveyance lo them of all Innd seaward of the home rule
cities and cities of the first class which is between the mean high tide
line in, or forming the boundary of, the home rule cities and cities of
the first class, and a line to be shown on a plat made a part of the
application which shall be the pierhead line established under the Act
ofSeﬁtember 17,1957, or the harbor line established under the Act of
Mnrch 3, 1899, or if no pierhead line or harbor line is established then
a line Rubject to npprovnl bg the director, with the concurrence of the
commissioner, which shall be seaward of all tide nnd submerged land
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sonable interference with navigation. The director shall convoy thut
tide and submerged land to home rule cities and cities of the first

class. Applications by preference right claimants filed with the direc-

tor before June 30, "19G4, shall continue to be processed to a final
determination and conveyance, if any, by the director, if such prefer-
ence rI([]ht claimants are entitled to a conveyance from the director
under the laws existing previous to JuIY_ 22, 1964.

(1) Each home rule city and C|tgqf1he irst cIassgranted a convey-
ance shall prepare an official subdivision plat of the area conveyed
showing all structures and improvements and the boundaries of each
tract occugled or developed, together with the name of the owner or
claimant. The subdivisional plat shall include within the boundaries
of each tract occupied or developed such surrounding tide and sub-
mer%ed lend us is reasonably necessary in the opinion of the %overn-
ing body of the home rule cities and cities of the first class for the use
and enjoyment of the structures and improvements by the owner or
claimant, but. shall not include tide or submerged land which if
granted to the occupant would unjustly deprive an occupant of adjoin-
Ing land from reasonable use and enjoyment of it.

(2) An occupant of land included in the conveyance to home rule
cities and cities of the first class, who occupied or developed the land
on and before September 7. 1957, hns a class | preference right to the
land from the home rule cities and cities of the first class upon the
execution ofu waiver to the state and the home rule cities and cities of
the first class of all rights the occupant may have acquired under
Public Law 85-303 (71" Stat. 623).
~(3) An occupant of Innd included in the conveyance to home rule
cities and cities of the first class, who has a class II" preference right by
reason of the conveyance to home rule cities and cities of the first
class, and is unwilling to waive the right has a preference right to the
land which it is mandatory for the home rule cities and cities of the
first class to expeditiously honor upon application from the occupant
after the Secretary of the’Army hns submitted to the Secretary of the
Interior and the governor of the state maps showing the pierhead line
S?zti%t%g(sjhed by the corps of engineers with respect to the tract so
(4) An occupant of Innd included in the conveyance to home rule
cities and cities of the first class, who occupied or developed the land
after September 7, 1957, and before January 3, 1959, and who contin-
ued to occupy it on January 3. 1959, has n class |1l preference right to
the land from the home rule cities and cities of the first class.
(5) In maklln% a conveyance to an occupant, the home rule cities and
cities of the first class shall include os a Part of the tract conveyed and
in addition to the occupied or developed land, such additional tide and
submerged land as is reasonably necessary in the opinion of the gov-

occugied or suitable for occupation and development without unrea-

§ 38.05.820 Public Land § 38.05.820

eming body of tho home rule cities and cities of the first cionb for the
occupant's UBe und enjoyment of the occupied or developed land, but
the conveyance shall not include any area which would unjustly de-
prive on occupant of adjoining land from reasonable use and enjoy-
ment of it or which, if developed, will interfere with navigation.

(6) Each home rule city and city of the first class receiving convey-

ances shall by ordinance provide for reasonable regulations g_overnmg
the fllllng_and processing of applications, publication of notices, an
the adjudication of disputes between claimants by the governing body
of the home rule cities and cities of the first class. A party aggrieved
by its determination mny appeul to the superior court.
_ (7? When no preference right has been granted to purchase or louse
tideland, the home rule cities and cities of the first class may sell or
lease the tideland conveyed to them, and may impose terms or condi-
tions for the sale or lease. Such terms and conditions shall include
such reservation of rights-of-wny as are necessary to provide reason-
able access to public waters. o

(c) .~ Anoccupantoftide or submerged land which is not seaward of u
municipal corporation, who occupied or developed it on and prior to
September 7, 1957, hac a class | preference right to the land from the
state. However, if the land is seaward of a surveyed townsite, the
occupant shall execute a waiver to the state of all rights which the
occupant may have acquired under Public Law 85-303 (71 Stat. 623),
before the preference right maY be exercised. S

(D A person who hns uclass I preference right in the disposition of
land by the state not provided for under paragraph Sb)iS), and who is
unwilling to waive that right, has a preference right to the land which
it is mandatory for the director to expeditiously honor upon applica-
tion from the occupant ufier the Secretary of the Army has submitted
to the Secretary of the Interior and the (twvernor of the statu maps
showing the pierhead line established by the corps of engineers with
resgect to the tract so granted. o

(2). An occupant of tide or submerged land which is not seaward ofa
municipal cc-poration, who occupied or developed it after September
17,1957, and before Jnnuary 3,1959, and who continued to occupy it on
January 3, 1959, has a class 11 preference right to the land from the
state.

(3) The preference right granted an occupant in (c) of this section is
lost unless the occupant of tide or submerged land not seaward of a
home rule or first clnss m% makes application to the director to exer-
cise the preference right yJuIK 1, 1967.

_Each occupant shall furnish at the cost of the occupant a plat
showing the exterior boundaries of the tide and submerged land cov-
ered by the application, in form and with proofof accuracy as set out
in reFu[atlons of the director, and shall show the location und nuture
of all fill material, buildings, structures and improvements, which

107
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form the basis of the application and which are situated upon the tract
applied for. The applicant may include within the boundaries of the
tract applied for such surrounding tide and sub.mer?ed land as is rea-
sonably necessary in the opinion of the applicant for the use and
enjoyment of the structures and improvements by the occupant, but
may not include any tide or submerged land which if granted to the
occupant would unJustIy deprive an occupant of ncjjoining land from
reasonable use and enjoyment of it. _ .

(5) In making a conveyance to an occupant, the director shall in-
clude asa Fart of the tract _conveY_ed, and in addition to the occupied or
developed land, such additional tide and submerged land us is reason-
ably necessary in the opinion ofthe director for the occupant's use and
enjoyment of the occupied or developed lund, but the conveyance shall
not Include any area which would unjustly deprive an occuEant of
adjoining lund from reasonable use and enjoyment of it or which, if
developed, will interfere with naw?atmn.

(C) ~ The director shall by requlat e fo _
dures governing the f|||n3_ and processing of applications, the publica-
tion of notices and the adjudication of disputes between claimants. A
party aggrieved by an adjudication muy appeal to the superior court,

(7{ he holder of a valid corps of engineers Permn issued hefore
November 15, 1959, mny be given a_Preferenc_e to a lease or permit by
the state ifjustified in accordance with the policy of this chapter and if
in the best interests of the state. This preference is subordinate to all
other preferences recognized under this chaFter. _

(d) ~ For the purposes of this section, unless the context otherwise
requires, . .

(11 "class I preference nqht" means the right of an occupant to
acquire tide and submerged land for a consideration not exceeding the
costs of surveying, transferring and conveying the title to it;

E)Z) "class Ildpreferer]ce right” means the n%ht to acquire tide or
supmerged lana as defined in Public Law 85-303 (71 Stat, 623) for a
consideration not exceeding the costs of surveying, transferring and
conveying the title to it; .

(3) "class IIl preference right" means the n%ht of an occupant to
acquire tide and submerged land for a consideration not exceeding the
cost of appraisal, administration and transfer plus the appraised fair
market value, exclusive of value accruing from improvements or de-
velopment, such as fill matcriul, buildings or structures, by the occu-
pant or predecessor in interest ofthe occupant or reflecting, equities of
the occupant; - . .

t (4) "Rome rule cities and cities of the first class" do not include a
wrough;

(5) goccupant" means a person or the successor in interest of a per-
son, who actually occupied for business, residential or other beneficial
purpose, tideland, or tide and submerged land contiguous to tideland.

ation provide for reasonable proce-
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in the state, on and before January 3, 1959, with substantial perma-
nent improvements. The holder ofa permit or clearance in respect to
interference of navigation, or of a special use Permlt from a govern-
ment ugency does not qualify as an "occupant" unless entry on the
land had, through exercise of reasonable diligence, resulted”in occu-
pancy and substantial permanent improvements; no person is an occu-
P.ant by reason of having (A) placed a fish trap in position for opera-
ion or u_ﬁon the tide or submerged land for storage, (D) placed a set
net or piling for a set net, or any other device or facility for taking
fish, (C) placed pilings or dolphins for log storage or other moorage,
ED) ﬁlaced floats or vessels upon the tide or submerged land, (E) pluced
telephone, power or other transmission facilities, roads, trails or other
improvements not requiring exclusive use or possession of tide or sub-
merged land, or (F) claimed the land by virtue of some form of con-
structive occupancy; where land is occupied by a person other than the
owner of the improvements on it, the owner of the improvements s,
for the purposes of this section, the occupant of the lund;

(6)  occupied or developed" means the use, opcuPancy and control of
tide or submerged land b)ﬁ the establishment on it ot substantial per-
manent improvements other thnn those uses, facilities and improve-
ments not qualifying a person to be an occupant; _ ,
(71 "person” means a person, firm, corporation, cooperative associa-
tion, partnershga or other entity legally capable of owning lund or an
interest in lana: , , o

_ "preference right," subject to the classification of preference
right established in this section, means the right of an occupant to
acquire, by lease, purchase, or otherwise, ot the election or the occu-
pant, except as otherwise limited or prescribed in this chapter, a tract
of tidelana, or tide and submerged land contiguous to tideland, occu-
pied or developed by the occupant on and beforeJanuarg 3, 1959, é‘ﬂ 5
art 1l ch 169 SLA 1959; am § 6 ch 61 SLA 1960; am § 1ch 18 SLA
1962; am 8§ 1, 2 ch 81 SLA 1964; am § 1 ch 4 SLA 1966)

Itevlsor's note*. - Formerly AS shore of cities. lhe tidc-Innd occupants
38.05.320. Renumbered in 1984. Subsoc- must he pnitl for the full value of the prop-
lion Id) was reorganized in 1984 to alpha- orty they occupy 1961 Op Att*y Gen .No.
bctize the defined tcrma. 18.

Cross refercncea. - For reservation
lo which contracts for Halo, Icbho or grnni
of stale lund and deeda lonlnte Innd, prop-
ertieaor interest tonInl« Innd are subject,
see AS 38.05.125.

Opinions of attorney general. - The
occupants of tidelands lying olfshore of
cities have present vested property rights
under the 1957 federal Tidelands Act,
whirh the stole must recognize in acquir-
ing rights-of-way for state roads 1961 Op.
Att"y Gen . No 18.

Before the suite uses tidelands lying off-

The division of land uml water manage-
menl mny convey lo u city tidelunda and
submerged lands located seaward of lhe
city'n municipal boundaries, hut this con-
veyance iasubject lo prior existing rights
The transfer should take the form of a
quitclaim conveyance, which conveyance
transfers only whatever right, title, and
interest the grantor hns ill the property
conveyed. November 2ti, 1984, Op Att'y
Gen

The stale may not muke a conveyance
of tidelands under this section to n unified
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home ruin city, since n unified home rule
nl.v inii single licnl enlily consisting
nfn Immugh nnd nil cities within it. nnd
paragraph (d)(4) provides thnl home rule
iHies nml cities of the first clnsn. the types

ofcitieswhich mny apply for ouch convey —
ances. do not include a borough. April IS,
11lHH, Op. Att'y Oen ; Decemlier 2, ItIHR,
Op. Att"y Gen.

NOTES TO DECISIONS

Purpose of section. — One purpose of
the Alaska Land Act was lo establish eq—
uitable methods of disposinR of certain
tidelands Toward this end, and within
Ihe federal parameters requiring the roc-
oRnilinn of "preference riRhls," this sec—
tion was included in the Act. City of
Homer v Slate, 566 P.2d 1.114 IAlnskn
IH77V
. Due process required. — Private Jal-
tles are entitled to due PIOCESS of 1aw bo-
fore properly riRhls may be removed;
therefore, the minimnl protection pro-
vided by ndjudicntory procedures or the
Department of Nnlurnl Ilesources must
meet thnl standard City of Homer v.
Slate, 566 |72d 1314 (Alnskn 19771.

Municipalities nre entitled to due pro—
cess in lhe adjudication of claims lo tide
nnd submerged lands. City of Homer wv.
State, 566 P.2d 1314 IAlnskn 19771.

With respect lo the disposition of lide-
hinds, mumcipnl corporations arc lobe af—
forded the same rights of due process ss
are privnte parties. City of Homer v
State, 566 P.2d 1314 (Alaska 19771.

The language of subsection (b) In
clenr and unambiguous. State Dcp"t of
Nal*l llesources v. City nf Haines, 627
1"2d 1047 (Alaska 1981).

Scope of suhsectlon tb) grant. - The
grant in suhsectinn (bl of this section en—
compasses tideland adjacent to subse—
quently expanded muniripal boundaries.
Stnte, Dcp”t of Nnt"l Resources v. City of
Haines, 027 P.2d 1047 (Alnskn 19811.

In order for easement under para-
graph (lilifl) nf this section to be estab—
lished, it must nppear thnt it is reason—
ably necessary for the enjoyment of the
properly, the term "necessary"™ meaning
that there could lie no other reasonable
mode or enjoying lhe dominant tenement
without lhe easement An easement by
implication does not arise merely because
its use is convenient In the beneficial en—
joyment of the dominant portion of the
property Talbot's, Inc v Cessnun En—
ters. Inc ,566 P 2d 1320 (Alaska 19771.

While SUICI NI absolute necessny IS not
required, wmietlunR more than mére con-
venience must he shown before an 0CCU-
pant of tidelands is entitled in an ease-

ment under paragraph (b)(6) of this sec—
tion. Talbot"s, Inc. v. Cessnun Enters.,
Inc., 666 P.2d 1320 (Alaska 1977).

Liberal construction. - A liberal con—
struction or this section in favor nfan ap—
plicant 3 asserted beneficial use of lid>
hinds fill isappropriate City ofJuneau v.
Cmpley, 429 P.2d 21 (Alaska 1967).

In light of the provisions of paragraphs
(1) nnd (fi) of Bubaeclion (b) of this section
of the Alaskn Land Act, which refitct the
Slate of Alaska"s policy of permitting in—
clusion within the boundaries of occupied
or developed tracts of such additional sur—
rounding tide or submerged lands aa are
reasonably necessary for lhe occupant’s
use and enjoyment, the superior court wns
correct in nccording n liberal construction
to the term "occupant” and to the require—
ment thnt "beneficial use” be made of fill
material before such material qualifies as
a "permnnent improvement." City of Ju-
nenu v. Cropley, 429 P.2d 21 (Alaskn
1967).

Discussion of preference rights
given under Federal Tidelands Act- —
Sec Talbot"s, Inc. v. Cessnun Enters., Inc.,
518 P.2d 1064 (Alaskn 1974).

Public casement to use privnte tide-
lands. — Tidelnnds conveyed to private
pnrties pursuant to Class 1 preference
rights under this section were conveyed
subject to the public®s right to utilize those
tidelands for purposes of navigation, com —
merce and fishery. While patent holders
are free tomake such use of their property
as will not unreasonably interfere with
these continuing public easements, they
are prohibited from any general attempt
to exclude the public from the property hy
virtue or their title. C W C Fisheries, Inc. v.
Hunker, 755 P.2d 1115 (Alnska 1988).

A city is given title to dispose of
strictly according to the terms of this
section. Talbot"s, Inc. v. Cessnun Enters.,
Inc., 518 P2d 1064 (Alnskn 19741

And Itcannot depart from Its terms
or the terms of itsown ordinance, ndopled
pursuant to thin section, which ordinance
adopted a tidelands subdivision plat. Tal —
bot's, Inc. v Cessnun Enters., Inc.. 618
P 2d 1064 (Alaska 1974)

Power to Include or remove tide,
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etc., Innds from occupied boundaries.

— The governing body of a cily is dele—
gated the power to include or remnve tide

nnd submerged Innds from the various oc—
cupied boundaries. Talbot®s, Inc. .

Cessnun Enters., Inc., 518 P.2d 1064

(Alaska 1974).

When power IslInvoked. - The power
to include or remove tide nnd submerged
Innds from the various occupied bound—
aries is invoked when it isdeemed neces—
sary for an adjoining owner to have rea—
sonable use nnd enjoyment of his occupied
tidelands Talbot®s, Inc. v. Cessnun En—
ters., Inc.. 518 P.2d 1064 (Alankn 1974).

Thus, there is latitude to settlecom —
peting claims of use. Talbot"s, Inc. v.
Cessnun Enters.. Inc., 518 P.2d 1064
(Alnskn 1974),

City moy Include land as Is reason—
ably necessary to occupant®s use. - A
city is authorised to include in nn occu—
pant®s conveyance such other pnrta of the
whole available Innd nn arc rrnnonnhly
necessary to the occupant®s use. Talbot"s,
Inc. v. Cessnun Enters., Inc., 518 P.2d
1064 (Alaska 1974).

The only limitupon thispower isthe
requirement Hint an occupant of adjoining
Innd not be unjustly deprived of reason—
able ubc nnd enjoyment. Talbot"s, Inc. V.
Cessnun Enters., Inc., 518 P.2d 1064
(Alaska 1974).

Interest adjoining occupant may
justly lie deprived of, - By inference,
the adjoining occupant mny be deprived,
justly, of such interest as docs not inter—
fere unduly with his use nnd enjoyment.
T " it’s, Inc. v. Cessnun Enters., Inc., 518

iA 1064 (Alaska 19741.

Incorporeal hereditament may be
imposed on adjoining property. - If
additional land may be carved out of nn
adjoining occupant3 property, certainly
nn incorporeal hereditament mny be im—
posed, lioing a lesser burden. Tnlbot"o, Inc.
v. Cessnun Enters.. Inc., 518 P.2d 1064
(Alnskn 1974).

By "Justly" one would understand that
the alteration of interests must I* sup—
ported by reasonable necessity, concluded
in a proceeding afibrding due process, nnd
conformed lo the requirement thnl undue
hardship not lie worked upon the adjoin—
ing owner. Talbot®s. Inc v. Cessnun En—
ters. Inc. 518 P 2d 1064 (Alnskn 1974).

In effect, this section gives the au—
thorities of n rlty the power to ndjudl-
cnte nn casement hy reasonable neces—
sity on application for n conveyance. The
ndjoining occupant mny contest the deter—

mination in nn adversary adjudicatory

proceeding from which ap|ienl lo the supe —
rior court is guaranteed by paragraph

()(6)-The initial inquiry thus is whether

the pleadings nnd the trial herein estab—
lished the competing property interests.

Talbot"s, Inc. v Cessnun Enters., Inc., 518

P.2d 1064 (Alnskn 1974); Talbot"s. Inc. v.

Cessnun Enlcrn., Inc., 566 P.2d 1320

(Alaskn 1977).

Sufficient Interests established for
determination Ifeasement reasonably
necessary. - Sufficient interests were
established by both n landowner and an
adjoining landowner to call for the city
engineer to decide, under paragraph
()(6), whether nn easement across the
former®s Innd was reasonably necessary to
the lalter 3 use of its adjoining Innd. Tal-
bot™n, Inc. v. Cessnun Enters., Inc.. 518
P.2d 1064 (Alaskn 1974).

The Inngunge following the semico—
lon In paragraph (d)(5KF) creates an
exception to the restriction cfIFi Imme —
diately preceding it. State v. A.J. Indus.,
Inc., 397 P.2d 2BO (Alnskn 1964).

Ocrupnnt must have Improved land.
— An occupnnl of the tide and submerged
lands for which he isseeking a preference
riRht must have improved the Innd. Stute
v. A-I. Indus., Inc.. .197 P.2d 280 (Alaskn
1964).

Beneficial uses made by lessee ac—
crue to benefit of lessor hy reason nf
pnrngroph (dH5)(F). Stnte v. Ad. Indus.,
Inc., 397 P.2d 280 (Alaska 1964).
as permanent improvement. - e
Fill which isplaced solely for the purposes
ofdisponing orwaste or spoils cannot qual —
ify nn a permanent improvement. On the
other iinnd, fill in place to a level above
the line or mean high tide and actually
utilized for beneficial purposes is intended
to qunlify us a permnnent improvement.
City of Junenu v. Croplev, 429 P.2d 21
(Alaskn 1967).

Nonbencficinlly used sloping fill, which
only furnished lateral support, was not in—
tended to be encompassed within the cate—
gory of permanent improvement. Cily of
Junenu v. Cropley, 429 P.2d 21 (Alaska
19671.

Rock fillwas put to beneficial use lo
the extent thnt itwas used for the sale of
fill materials. State v. A.J. Indus., inc.,
397 P.2d 280 (Alaska 1964).

And breams n permanent Improve—
ment - Rock fill, by reason of ilasuit—
ability nnd utilization for a business use
nnd the procurement of such u use by ap—
plicant, became n permanent impmvo-
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mrnt award hy applicant *o the extent
thnl itrnuld ho owned within thr mnnning
nf thin scclinn Stnte v. A .I. Indun, Inc.,
‘m 1713 28(1 1AIn.nka HIM L

Mine tailing*. - Where minp tailings
whirh wpfp deposited on tidnl and sub—
merged lands cimslitulpd rrnl pslalo, title
(herein pnsspd lo lhp stnte under Ihe
-Ktnlchrxxl Act, nnd minerals ronlnined in
Ihe InilinRs were reserved by lhe stole in
a 1967 deed from the slate to a corpora—
tion. Haves v Alaska Juneau Korea!
Indus., Inc . 748 P.2d 338 (Alnskn 19881.

Open storage nf machinery and
eipilpmenl dill not estnhlish existence
of permnnent improvement. Klnte v.
A ndus, Inc. .97 172d 2HO IAlnskn

But itdid esInhliah n heneflclInl use,
directly related lo the business activities

extent accrued to the lieneflt of applicant
in dclor.nining whether itwns entitled lo
a preference right. Stale v. AJ. Indus,
Inc., 297 172d 2HO (Alaska 19041.

A barge ramp Installation, Itsuse and
its maintenance were all factors thnt nc-
crued to defendant®s benefit for the pur—
pose of determining whether itwns enti—
tled to preference rights. State v. A.J.
Indus., Inc., 997 172d 2HO (Alaska 19641.

A shed, abandoned hy the Army when
it terminated its activities, und taken over
hy applicant constituted 11 permanent im—
provement which, although nnl estab—
lished nr constructed hy npplicnnt, was
under itscontrol and lieing pul tou bene—
ficial use. State v. AJ. Indus,, Inc.. 397
172d 280 (Alnskn 19641.

Applied in United States v. Alnskn,
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consistent with the [1Jublic interest and the provisions of this chapter,
(533 ch 113 SLA 1981)

Rcviaor®n notes. -  formerly AS
38.05.301. Renumbered in t984.

Sec. 38.05.840. ApJoralsaI, (@) Lnnd mny not be sold or leased, or
a renewal lease issued, except in the case of nn oil or gas or mineral
lease, unless it has been appraised within one year before the dote
fixed for the sale or lease. When land ia offered nt'public sale but is not
sold and is available at private sale, a rcappraisnl ia not reguwed
unless the director considers that a change in value of the land may
have occurred. A grazing lease ma>{ he grunted to a lessee of federal
grazing land without prior appraisal, if the federal lease was cancelled
to allow the state to select the land under Icaae. Land may not be sold

nf npplirnnl and its lessees, nnd to this 201 K Supp. 796 (I). Alaskn 1962).

Collateral references. - 63A Am.
Jar 2d, Public lainds. 4 51.

Sec. 38.05.821. Tideland senward of public recreational sites.
till Notwithstanding any other provision of Inw, a home rule or gen-
eral law municipality which accepts by conveyance or other disposi-
tion from the state a eubllc recreation area facility developed under
the terms of P.L. 507 (70 Stat. 130), upon application, shall receive by
conveyance from the director all Innd owned by the state senward of
the public recreation area facility which is between the mean high
tide line and the mean low tide line. The director mny adopt necessary
reﬂ]ulatlons providing for the conveyance of land under this section.

) Interests obtained by lease for shore fisheries development, sale,
Fermlt or lease for mineral explorntion, development, or extraction, or
or any other pur>o.se, before August 13, 1974, nrc nflectcd by this
gicpt‘lorllgolel)y on the date of their expiration or termination, (§ | ch 108

Itovinor** nolcw. - Formerly AS
MH.05 RrmimIH M1 in I9H4.

Sec. 3H.05.830. Land disgosal in the unorganized borough. Be-
fore nsale, lease under AS 38.05.070 — 38.05.105, or other disposnl of
state Innd in the unorganized borough, the commissioner shall con-
sider the efTect thnt the sale, lease, or other disposal may he expected
lo have on Ihe density of the population in the vicinity ofthe land, nnd
potentinl for conflicts with the traditional uses of the land thnt could
result from the sale, lease, or disposnl. If necessary, the commissioner
shall develop a plan to resolve or mitigate the conflicts in a manner

or leased for less than the aggroved, apgraised market value, excegt

as provided in AS 38.05.0

. 38.05.0

7, 38.05.075 — 38.05.08

38.05.097, 38.05.810, nnd 38.05.820.
(b)  Appraisals required by this section may be made by emﬁ)loyees

of the department who are qualified to determine the value of

and

under standards set by the commissioner. (§ 3 art Ill ch 169 SLA
1959:am § 5 ch 61 SLA 1960; am § 14 clt 182 SLA 1978; am 55 37,38
ch 85 SLA 1979; am 5 41 ch 152 SLA 1984)

Reviaor®a notea. - Formerly AS
38.05.310. Renumbered in 1984.

NOTES TO DECISIONS

Inadequate apprnlaal. - Routine np-
plication of $100 minimum without mak-
ing any inquiry into the market value of

Applied in Moore v. Slate, 553 P.2d 8
(Alaska 1976).
Cited in State v. Aleut Corp., 541 P 2d

parcels was not auch nn appraiaal na73o (Alnnkn 1975); Weasells v. State,

would Raliafy the requirements of thin dec-

pPpt O( Hwya., 562 P.2d 1042 (Alnakn

tion. Slate v. Weidr.er, 684 P.2d 103 1977,
(Alnnkn 1984).

Sec. 38.05.850. Permits, (a) The director, without the prior ap-
proval of the commissioner, mny issue permlts_rlghta-of-way 0r case-
ments on stnte land for roads, trails, ditches, field gathering lines or
transmission and distribution pipelines not subject to AS 38.35, tele-
phone or electric transmission and distribution lines, log storage, oil
well d_rlllln? sites and production facilitiea for the purposes of recover-
ing minerals from accent Innd under valid lease, and other similar
uses or improvements, or for the limited pcrsonnl use of timber or
materials. The commissioner, upon recommendation of the director,
shall establish a reasonable rate or fee schedule to he charged for
these uses, subject to the exception Tor nonprofit cooperative associa-
tions specified in (b) of this section. In the granting, suspension or
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snr, .18.(15,945. Notice. (» This spelion eslnhlishcs llin require-
ments loi nolire given by ﬁlip ilppnrinipnt for Dtp following actions:

(q cinssilicntinit nr rerinssilicnliim of sinlo Iniul imilpr AS
in (15 .%%glnnd Hip closing nf Innil in miiiprnl lensing nr pnirv under AS
Jn.im 185; '

(21 zoning of Innil under applicable Inw;

CD n derision under AR 30.05.015(e) regarding (lip snle, lease, or
di‘gumnl nf nn inleiest in slate Innil nr resources;

(+1) ii compelil.ive disposal nf nil interest in stale Innil nr resources
nilor linnl ilprininii under AR 18.05.018(1?);

(5) n pollin' hearing iiiiilpi AR 18.05.858(11);

(Ol n preliminary finding uminr AR 18.05.015(e) nml 18.05.855In)
mumming siles for mpmlir farms nml minted linlclierics.

lit) Nnliro ofimp nr nunc actions ilonrrilinl in In) ol Ihis nodion iilinll
lip given n( least 1(L days lipfnrp (In* nrlinn by piiblirnlinn in newnpn-
pels nl statewide riiculnlinn nml in newspapers nf general circulation
in tin* vinnily nr Hip proposed nrlinn nml one nr more nf llie following
methods:

[11 pnlilirnlinn Iliiinip.il pulilir aptvirr iinnniiiiroments nn llie dec-
linnir oiPilin solving IIn* men nlferted by (lie nrlinn;

[V» pieilinp in n riinapirunim Innilinn in llie virinily nrwi nrlinn;

(1) uniilii-nlinn nf parties known nr likely In lip affected by Hip nr-

linn; ni

[l nnnllirr inelbnil rnlriilnlpil In mncli n(Tpr)ptl pernnim. A imlire
shall innInin suHirienl infiirninlinn in rnnimnnly understand terms In
inhitin lie pulilir nl llie mil me nf [lie mlinn nml Ilie nppm lunity nf Hip
pulilir In ramuiPlil nn llie nrlinn

lei Nnliro ill least 10 days helote nrlinn unilei In) nf Ilii.s serlinn
simll nisn lie given In llie fnlinwiug:

ill In n iiiiiuiripnlilv i( Nie Inml is williin llie bnuminrirs nf llie
inciniripnlily, In n rniiriliiinling burly osInlilislirtl by rnmmunil.y rnun
rils in n miiniripiilily if llie raniiliimling hotly nr n rniuiininily cnunril
williin Ilie men seiveil by u maid bulling burly Ipipinnin milire ill wiile
iug il W*e in no eriniiliniiting Innly williin llie miiniripiilily, nnliro
<boll be pmviileil In pnrli ranimiinil Vriililiril enInlilislieil by (lie rliill «
l«i in miliininre nl Hie muniripulilv il [lie Inml is Inrlilril williin Hie
linuml."ii ies nl Hie muniripiilily nml il Hie rninmunily rnunril requests
milire in wriling;

(VI In n reginnnl rnipnralinn if Ilie bnumlinries nr Ilie rnipnrnlinn as
esinblislieil bv ser. 7(n) nl llie Alaska Native fInims ReHletiienl Arl
emninpass Ilie Inml anil Ilie Inml is nulsiile a muniripnlily;

111 In a village rnrpiiialinu nigaui/eil uniler see 8(a) nl Ilie Alaska
Motive Claims Relllemenl Arl il [lie lilinl i'l williin V5 miles nf llie
village Ini wliirli llie roipiirillinli wan pninlilislieil nml Ilie Inml is In
inleil nulsiile a miiniripiilily;
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(4) to llie pofllinnsinr of n_permnnent settlement of more thnn 25
persnnn locnted williin 25 miles of litc Innd if the Innd in Incoled out-
side n niunicipnlity, will) n request that the notice be posted In n
conspicuous lorntion: _ o _ o

(5) to n nonprofit community orgnnizntion or n govermnt}; body Hint
Ims requested notificntion in writing nnd provided n mnp of itn bound-
nrics, If the land in within the boundaries. _

(t Notice nt lenst 30 ilnyn before nclion under (n)(6) or (6) of tills
section simll lie given lo npproprinle

(1) regional fish nnd gnme councils established under AS 1G.05.2G0;

nnd
46(%1)0 g%ntnl resource service nrens organized under AS 46.40.110 —
{c) . Notice is not required under this section for n permit or other
nilllinriznlinn_revocable by the department. _
éD The growsmnsoflbls section do not npply to n lease issued under
AS 18.05.205. N . .
(9) . The provisions nf this section do not npply lo it prDduction |i-
cense issued under AS 38.06.207.

(b) Enilurc lo give notice Inider this section to n community.council,
ncoordinating hody cntnblislied by commiinlty council, or an orga_mza-
tion listed m%c)éS nf this section”does not constitute n legnl bhsiB for
Invnlidntinn or delny of the action, (5 10 nrt 111 cli 1G9 SLA 1959; nm
ii 8.ch 61 SLA 1960°nm § 2 ch 74 SLA 1961; om§ 3chi 17 SLA 197G;
nm % 14 ¢h 257 SI,A 1976; nm & 39, 40 ch 85 SLA 1979: nm § 4 ch
108 SLA 1981 nm 5 36 ch'113 SLA 1981 nm 5 3 ch 87 SLA 1982 nm
55 44 — 46 ch 152 SLA 1984; am 55 6. 7 ch 100 SLA 1988: nm 55 15,
16 ch 145 SLA 1988; nm 65 cii 124 SLA 1990)

Effort_nl nim>ndments, — Tlie. IP9Q lliermnl leiyilng under AS 38 05.181" from
m(l Il(lelrl{(]j'iFr]]Ig't udneiféﬁeig %W\Bf(grn% gner(l)_ lhe beginning "ot nubeection ?5‘
NOTES TO DECISIONS

ML)

1 A <.'
See. 38.05.905. Definitions. In this chapter, unless the context
otherwise requires, Cyem, . o
_d[l) “ncquired Innd" menus Innd belonging Li the stale mcludln?
tide, submerged nml nhorelnnd which Ims been obtnined by cschont,
purrlinno, or"nny menns other thnn by ?enornl Innd grant;, |
u(rZEJO"aglrlcuItural Innil* menus Innd chiefly valuable for agricultural

i

"commissioner" menus tho commissioner of nntUn| resources;
clppnrtmenl” nientin the Depnriment of Nnturnl Resources;
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(5)  "diipctor" menus the director of the division ol Innds of the De-

portment of Nnturnl Besom res; ,

If?) "({rothermnl rrsomces” menus the nnturnl lienl. of the cm IIl nl
lempeininres pienter thnn 120 degiers Celsius, measured nl the point
where Ihe h|%hosl-lnmpe|nlwr_e resources enroilulered enter or conlnet
n well or other resource extinction device, nnd includes

(A?___ the energy, mcludma, : .
lesiilliiip from, rrenled hy, or Hint mny he extended fiom Hint nnluinl

lienl;

lit) the mnlerinl medium, including Ihe pealherinnl fluid nnlurnlly
Flesenl., ns well nssulintnuces illlificinlly Inlioduced to serve ns n lieril
innsfer medium: nnd _ o

(C) nil dissolved or ciilrnined minernls nmldgn3|-R Hint mny he oh-
tnined from the mnterinl medium, hut excluding hydroenrhion null-
sinnces nnd helium , _

(7) "grazing Innd" menus Innd chiefly vnlunhle for grazing pur-
0S€sS; . . . . .
p_(8) "indur.Itinl nnd commercinl_Innd" inenns Inml chigfly vnlunhle
foi Industrial trade, niniiufncluriiig or hnsiness use; o

(9) "lieu nnd indemnity Innd" ménus Innd which Ihe stole is enti-
tled lo select, under the provisions of 38 Stnt. 12M, ns nmended (-18
DSC 353) or n similnr stnliite lo compensnle for Innd in pincn of sur
ve}/_ed recinngulnrs, whicli linve lieen lost In the sinte hy renson of
deficient sections, prior rights, clniuis, wil.hdrwnls, resei vnlions nnd
other nppropiinlinns; _

(10) "mnlerinl" includes snnd, stone, gravel, pumice, nnd common

chy.
i (Xl)_ "mineral Innd" menus Inml pspeclively vnlunhle for mineral
eposits, . L

12) "multiple use” hns the inenniug qlven in AR 38,0-1.910;
(13) "nnvignhle wnter" menus n:y wnlcr of the sinte formmgi N
river, slrenm, tnke, pond, slough, cfeek, hny, sound, eslunry, inlet,
strait, pnsanc_,_ cnnnl, sen or ncenn, or nnY_ other lindy of wnter or
wnterwny williin [lie terrilorinl limits of [lie stole orsubject to its
jurisdiction, thill is nnw%nhle in fort for nny useful public purpose,
including hut not limited to wnter suilnbto fo ronnncrrinl nnvignlioli,
flonting of logs, Iniiding nnd InkeofT of nirrrnfl, nnd_politic hunting,
tragplnP, hunting wnterfowl nnd nipintic nnimnls, fishing, or other
public lecrentionnl purposes; _

1-1) “pnrk nnd recrentinn Innd" means Innd chiefly vnlunhle for
public pnrk nnd recrentinn use;

(15) = "preference right forest lense" menus n lense granted to n les-

see whose United Rtnles Forest Rervire term specinl use permit wns
cnncelled to nllow Ihe Innd under permit lo lie selected hy the stnte;
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(16) "preference right grazing lease" mehrin aqrazmg lease granted
lo a lessee wliooo federal grnzing lease was cancélled to'nllow the land
under lease to be selected by the stnle;

(17% "public wnter" menns navigable water and all other wnter,
whether ininnd or conntnl, fresh or Salt, that is reasonably nuilnblo Tor
public use nnd utility, hnbitnt for fish and wildlife in which thero Is n
public interest, or migration nnd spawning offish in which there ia n
public Interest; R 171 o

(18) "rule of approximation” in the rule which is applied in deter-
mining whether or not n lease compliea.with the area limjts sat forth
in thi chnplcr nnd requlationa, tidoptcd under it nnd In_keeping the
boundaries of leaned land coincidental with legal nubdivisions; under
lhe rule, ii the oren covered by a lease In excess or the permitted
mnxhmim is sninller [han Llie nreH ofan?/ deficiency that would fesult
hy eliminating from the lease the srtmllest legal subdivision covered
by the lense or npplication for lease, the excess nren will be permitted
|d remain in the lense; ITthe excess nred is greater than the deficient
nren would be, then the amnlicnt legal subdivision will bo ellminnted
from the lenfte: o ,

(19) "shorelnnd" menna Innd belonging to the Btnte which Is covered
bY nontidal water thnt is navigablé under the lowb of the, United
SInles up to ordinary high water mark as modified by accretion, ero-
sion. or reliction; n> . . e

20) "stale land” or "land" meanB all lurid, Including shore, tide and
submerged Innd, or resources belongjmg to or acquired by the state;

(21) "submerged Innd" meanB lariJ,covered by tidal wnter between
the line nf mean low water and seaward to a dlstnnce of three geo-
grnphicnl mllos or further ne may hereafter be properly claimed by the

sinte; , o )
(22) "tidelnnd" menns_land thnt Is periodically covered by tidnl

water between the elevation of mean high water nnd mean low water:

) "limber Innd" means state land chiefly valuable for timber nnd

olhcr forest products;

2-1) "university Innd" S

A)" menus <

1) nil sections 33 reserved to the University under 38 Stat. 121-1, as

nmended: oo
(i) all Inrid granted to or reserved for the henefit of the university

thnt retnins itn designation ns University, land;

_(ii) nil olhcr Innd owned ill fee by the University of Alnskn Includ-

mlg Innd transferred in fee to the Bonrd of Regents of the University of

Alnskn to replace Innd formerly des;gnate ns university Innd;
(B) does nat include former university land thnt hns been conveyed

lo the department under the ncltioment‘approved by the legislature in

ch, 22, RI.A 1983. (5 2 art | cli 1698 SLA 1959; nm 8 17ch 61 SLA

1960; nm 8 1ch 7-L'SLA 1961; nm 8 3 ch 31 SLA 1964: nm 88 2, 3 ch
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72 SLA I'Mili: nm 4 8ill Mil SLA [illiR; nm Ié-lill 117 SILA IN7li: nm
S 151l 181 SI.A 1978 nm h 5¢li 175 SLA 188(L nm b -I7 rli 152 S A
1981 nm b -15 cli 51 SLA 1989; mn bb 55. .Id rli 10 SLA 1992)

_Irvlanr's llili-s. . ,Pmn,Pranh Tm*  Kflrrl nf uujriiilllioiVa. — Kin 199
inini. ni 2200 leninihricit m* WP ol nnjrilijion. idlei-llvr Mn%( K. 1992
uliieli fimp fuimei Jimnizmpin [T 2H — milled |<om[n]ih «H* nml finvinlr p-m
wic|( m'mimhIb'HT on (1Tl Jinpli

diopter 0(5. Alnskn ItoynKy Oil and (Jns
Development Advisory Honrd.

Spylinll SITtl
i '?kmﬁll_ g i e Wbl
ipillirf'

Sit. :I8.0.«5». Hoard review nml recommendation required.
il 1 legisinlive nllfiinvill is inquired bV AS '1805.055, n side, ex-
change, I'liriimIn nili ", nr oilier disposition of nil in gns or of [n*iipliln
ni waiver nl Hie rights lo icrcive fitiuiwproductinn of royally oil or (jus
mny mil hc'nmde py lie commissioner or nnimnl resources imiler AS
IIft 65 18.1 willimit piinr ii-view ol Hip pnipnscd snip, exchange. cncum
Insnm*. or nllipr ilis|insilion hy Hip board. Awrillpniproiiiinpiuliiliini
nl Hip hnnnl nn Hip |irnjiospilsnip. e-change,piiriinilirnnrp, nr other
ilisposilion of oil or gns or nl (be Ii?hts or wnivEr of the rights lo
[0CCIVEA." | “ynil nrgns simll he submit ted In llie
[cgishiluic nl Hip Hiiip :i hill approving lIm pinpnsprl snip, pxrimnj;i<,
I'In‘imihiiiiirp, in olhcr disposition in inlimInrpil in Hip legisinllire.

[td Iliilser iipplirntioiis lin flip pmrliiisp nl loyally oil nr gns inny lie
m)nrlpil hy Hip commissioner of nnliirnl resmuces if prior wrillim no-
(in* or Hip proposed disnpprnvnl in given lo lim Imnnl.

(<) (Nnnprlilivr bidding in nsale, cxrbinige nroflmr disponifioo de-
an,ibed in (nlof lliin nerlion mny mil lie wnivpil hy Hip cninmiss'.iinei of
mil1enl resources undpr AS 88 05 188 unless prim writ Ipii milin* of
proposed wnivrr in given lo Hip honrd.

nil /fpinvip /. £ 5pfi IHSTLA ITWW/Ib 21 1i9SSSI,A 197-1;nm 4 5
eii 112 SLA 198(1; 101 b -18 ill 21 SI.A 19911

Kill'l I nf nmemImitiik -~ Tim MU Inn” fur "n lem lulinn ,nﬁPrnvln,e," in [Im
niimijinmnl, rT r,llv%t,.llmp, .. 1011, in aﬁcmul annlrori” nml inmin-fiittivfindly. i
Silie>eim Ini, milinf inl™n litl njijiv-— ihnngra.

Sit. 88.05.071). t.Yiterin. (11) In Hip exercise nfits powera nndpr AS
8Blilt 111(111) nml 88.01! 0511 Hip hmml sImll consider

[1) Thi* rpvemip oppiln nml projected linnil condition nf Hip ninlp;

(21 Hip rxinIPiirp nnd pxIpiil nf prpnpol nml projected Inrnl nod re-
gional iippils Tor oil nod gns products nml hy puidiirtn, Hip pffprl of
sinlp or federal cmnmnilily nllocntinn icq'iiirmenls wliirh might hi

dll
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ng#]hcnhle In lltnno products nnd by-preklucts, nnd the priorities nmong
competing needs; _ . 1o

[85] the de5|rab|l|tr of localized cnpitnl Investment, incrcnsed pay-
roll, necondnry development and other possible effects of the snle, ex-
change or other disposition of oil nnd gos or both;

4)"the projected socinl impacts of the transaction;

. (5) the projected nddillonnl costs and responsipilities which could be
||npnne|l_upon llie state nnd effected polllicnl subdivisions by develop-
ment minted lo the trhnsnction; _

(d?( the existence ol specific locnl or re[c);lonol Inbor or consumption
markets or hoth which, should be met By the transaction;

(7& the HrOJected ositive and negative environmental cfTeclB re-
lated to the trnsnction; nnd _ o

(8) the projected effects of the proposed transaction upon existing
private commercial enterprise and Pattern_s of investments.

(hi When it is econgmically feasible nnd in the public interest, the
bnnrd mny recommend to the commissioner of nnturnl resources, ns n
condition of (lie sale of oil or gns obtnined by the sinte ns royalty, Hint

1) llie oil or rbd be refined or processed in the state;

2) the purchaser be a refiner who supplies products to the Alnskn
mnrknl with price or Bupply benefits lo  Btnte citizens; or

(81 llre purchaser construct a processing or refining fncllily in the

ate,

(¢) The honrd shall make a full report to llie legislature on encli
criterion specified in (n) or (b1 of tills section for dny di position of
royalty nil or gns that requires legislative approval. The board's report
simll be submitted for legislative review nt the time_n bill for.legisla-
tive approval oT a proposed d|3ﬁ03|t|on or rogalty oil or gas is intro-
duced'in the legislature. (5 2 ch 9 SSSLA 1974 am fi 2 th 131 SLA
21197§['_Rm189971)ch 112 SLA1960; am 8 103 ch 6 SLA 1984; am 8 44 cli

Effect nf amerldments. — The 191 #he"ﬂrat"senlrnco and fsubstitu ed "a biu
arrf,end enk, elTrclvp IW ,I, 1991, In  tor" Tor "a resolution for” In the arron
auliaeclinn (c). matin'n alylintle change In  aanlence. , ,

A1k C
Chapter 07. Clearing and. Draining oft Agricultural
Land.- .
1 ki1 ¢ <

Sectign t
3% Owner* nod lpmpp* Included

Sec. 88.07.080. Owners nnd lessees Included, (a) An owner of
agricultural Innd, or n lessee from the state of agricultural lahd, in the
general vicinity of the land to bo, dented 0Or drained under AS

R.O?,OIOén) inn nE)pIy to the commissioner to hnve the Innd elenred
or drained or both along with the stnte land. The applicant's land siml|
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