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CS FOR HOUSE BILL NO. 176(CRA)
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION
BY THF HOUSE COMMUNITY AND REGIONAL AFFAIRS COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVE BUNDE
A BILL
FOR AN ACT ENTITLED

"An Act relating to errors in surveys of land and amending Alaska Rules of

Civil Procedure 4 and 12."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. MANIFESTLY DEFECTIVE SURVEYS, (a) An action iu rem to determine
and recognize boundaries of and within a subdivision within a municipality as they presently
exist and to quiet title within the boundaries of the subdivision to the persons judicially found
entitled to title under this section may be maintained if the platted description or field location
of streets, tracts, and lots of or within a subdivision are manifestly defective due to a defective
survey so as to create sufficient uncertainty as to affect the quiet enjoyment and property
rights of the owners and an owner of land within the subdivision objects to the results of a
resurvey and preliminary plat.

(b) An action under (a) of this section may only be maintained

(1) by

(A) the municipality the subdiv* >ion is located within; or
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(B) a person granted permission by the court to bring the action; and
@2) if
(A) the municipality the subdivision is located within has
(i) by resolution supported an action under this section for the
subdivision; and
(if) established a special assessment district in the manner
provided for capital improvements under AS 29.46.010 - 29.46.140 or under
municipal ordinance; and
(B) a resurvey and preliminary plat has been completed by the
assessment district and one or more property owners of or within the subdivision
object to the results of the resurvey and filing of the preliminary plat.
(c) The complaint in an action under this section must include

(1) a statement of facts showing how this section is applicable;

(2) the current plat of the subdivision;

(3) a description of the entire real property sought to be affected by the action,
including a description of all improvements to the real property and any existing boundary
evidence along with a description of the location of all general topographic features;

(4) if the action is not brought by the municipality, a specification of the estate,
title, and interest owned and in the actual possession of the person bringing the action in
described pans of the entire real property affected by the defective survey;

(5) a specification of the estate, title, and interest in and owners of each
separate part of the entire real property affected by the defective survey so far as they are
known to the person bringing the action, and so far as they are capable of being discovered
by reasonably diligent search by the person bringing the action;

(6) a specification of the street, public, or other areas offered, or that may be
offered, for vacation in whole or in part for judicial equitable allocation to landowners for the
mitigation of the losses inflicted upon the landowners by the defective survey;

(7) the preliminary plat undertaken by the assessment district of the entire real
property affected by the defective survey, embodying the lani boundaries contained within the
legal boundary of the defective survey.

(d) In addition to other notice required by applicable court rule, notice shall be

CSHB 176(CRA) -2-
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published as provided in Alaska Rule of Civil Procedure 4(e), and a copy of the notice shall
be posted in a conspicuous place on each separate parcel of the entire real property described
in the complaint within 20 days after the first publication of the notice.

(e) An answer to the complaint must

(1) be served within 90 days after the first publication of the notice; the court
for good cause shown may allow up to an additional 180 days to answer;

(2) specifically set out in detail the way in which the answering party’ estate,
right, title, or interest in or to, or lien on all or any part of the property is different from, or
greater than, the interest of the party as it is described in the complaint;

(3) be confined to rights based on events occurring at the time of, or since the
time of, the defective survey.

(f) A claim, right, or action that a party may have against a person based upon facts
or events that occurred before the action under this section, remains unaffected by the action
brought under this section and may be asserted at any time and in any manner permitted by
law. However, a judgment in an action under this section is final as to the consequences, with
respect to land boundaries, of the replat of the defective survey.

() A party to an action authorized by this section may record a notice of the
pendency of the action in the form and at the place and with the effects specified in
AS 09.45.940.

(h) The vacating of streets, public areas, and other areas in whole or in part by the
voluntary action of a municipality, for the purpose of making it possible for the court to
mitigate the hardships suffered by individuals because of the defective survey, can be
accomplished by the offer of the municipality expressed in the complaint followed by the
court's approval of it in the action authorized in this section, without other formalities. This
prevision is a special substitute for the provisions contained in AS 29.40.120 - 29.40.160.

(i) In an action under this section, judgment may not be given by default, but the court
shall require proof of the facts alleged in the complaint and other pleadings.

(i) The judgment must

(D determine the land boundaries of each parcel of land located within the

entire area of real property sought to be affected by the action, whether owned publicly or

privately after judicial equitable allocation of land voluntarily vacated by a municipality under

3 CSHB 176(CRA)
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(2) determine the person or persons having estates, rights, titles, interests, and

(h) of this section;

claims in and to each parcel, whether legal or equitable, present or future, vested or
contingent, or whether they consist of mortgages or liens of any description;

(3) approve and direct the proper fiIingMSf a new plat covering the entire area
of real property sought to be affected by the action, as a substitute for the plats previously
filed, that were based upon the defective survey;

(4) to the extent reasonably practicable, attempt to minimize disruption to lines
or boundaries of parcels or lots that are not found to be materially incorrect;

(5) give effect to the changes in land boundaries reflected by the resurvey and
preliminary plat, mitigated so far as can equitably be done by allocating to contiguous lots
parts of the land released by the municipality under (h) of this section.

(k) A judgment under this section

(1) is conclusive with respect to land boundaries on each person who, at the
commencement of the action, had or claimed an estate, right, title, or interest in or to a part
of the entire area of real property described in the complaint as intended to be affected by this
action, and upon each person claiming under any such person by title subsequent to the
commencement of the action;

(2) may not solely, by reason of the judgment or its effect, make a parcel or
lot ineligible for a use or development for which it was eligible before the judgment.

(D The court shall assess the cost of the action under this section and the replatto the
assessment district.

(m) The person bringing the action shall  record a certified copy of the judgment at
the expense of the assessment district with the recorder for the recording district in which the
land is situated.

(n) This section does not affect the right of a person harmed by a defective survey to
recover damages for the defective survey or limit the liability of the person who performed
the defective survey.

(o) The remedy provided by this section is cumulative and in addition to any other

remedy provided by law for quieting or establishing title to real property or the boundaries

of it.

CSHB 176(CRA) _ 4
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(p) In this section, "defective survey"

() means that the original monumentation set by the surveyor of record to
represent the property comers, or the distance and direction calls, on a plat of public record
are sufficiently and manifestly erroneous so as to create gross uncertainty and ambiguity as
to the

(A) position of property lines within a subdivision; or
(B) location of lots, streets, and tracts of a subdivision; and

(2) does not include Bureau of Land Management rectangular plats, United
States surveys, and state rectangular plats.

* Sec. 2. An action under sec. 1 of this Act that is commenced before December 31, 1998,
may proceed under the provisions of sec. 1 of this Act notwithstanding the repeal of that
section under sec. 4 of this Act.

* Sec. 3. Section 1 of this Act has the effect of amending Alaska Rule of Civil Procedure 4
relating to service of process, and Alaska Rule of Civil Procedure 12, relating to answers in
civil actions.

* Sec. 4. Section 1 of this Act is repealed December 31, 1998.
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CS FOR HOUSE BILL NO. 176( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION

BY

Offered: o *
Referred:

Sponsor(s): REPRESENTATIVE BUNDE
A BILL

FOR AN ACT ENTITLED
"An Act relating to errors in surveys of land and amending Alaska Rules of

Civil Procedure 4 and 12."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. MANIFESTLY DEFECTIVE SURVEYS, (a) An action in rem to determine
and recognize boundaries of and within a subdivision within a municipality as they presently
exist and to quiet title within the boundaries of the subdivision to the persons judicially found
entitled to title under this section may be maintained if the platted description or field location
of streets, tracts, and lots of or within a subdivision are manifestly defective due to a defective
survey so as to create sufficient uncertainty as to affect the quiet enjoyment and property
rights of the owners and an owner of land within the subdivision objects to the results of a
resurvey and preliminary plaL

(b) An action under (a) of this section may only be maintained

(D by

(A) the municipality the subdivision is located within; or

-1- CSHB 176( )
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(B) j person granted permission by the court to bring the action; and
*(2) if  * -
(A) the municipality the subdivision is located within has
(i) Dby resolution supported an action under this section for the
subdivision; and
(i) established a special assessment district in the manner
provided for capital improvements under AS 29.46.010 - 29.46.140 or under
municipal ordinance; and
(B) a resurvey and preliminary plat has been completed by the
assessment district and one or more property owners of or within the subdivision
object to the results of the resurvey and filing of the preliminary plat
(c) The complaint in an action under this section must include

(1) a statement of facts showing how this section is applicable;

(2) the current plat of the subdivision;

(3) a description of the entire real property sought to be affected by the action,
including a description of all improvements to the real property and any e.isting boundary
evidence along with a description of the location of all general topographic features;

(4) if the action is not brought by the municipality, a specification of the estate,
title, and interest owned and in the actual possession of the person bringing the action in
described parts of the entire real property affected by the defective survey;

(5) a specification of the estate, title, and interest in and owners of each
separate part of the entire real property affected by the defective survey so far as they are
known to the person bringing the action, and so far as they are capable of being discovered
by reasonably diligent search by the person bringing the action;

(6) a specification of the street, public, or other areas offered, or that may be
offered, for vacation in whole or in part for judicial equitable allocation to landowners for the
mitigation of the losses inflicted upon the landowners by the defective survey;

(7) the preliminary plat undertaken by the assessment district of the entire real
property affected by the defective survey, embodying the land boundaries contained within the
legal boundary of the defective survey.

(d) In addition to other notice required by applicable court rule, notice shall be

176( ) e
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published as provided in .Alaska Rule of Civil Procedure 4(e), and a copy of the notice shall
be posted in a conspicuous'place on each separate parcel of the entire real property described
in the complaint within 20 days after the first publication of the notice.

(e) An answer to the complaint must

(1) be served within 90 days after the First publication of the notice; the court
for good cause shown may allow up to an additional 180 days to answer,

(2) specifically set out in detail the way in which the answering party’s estate,
right title, or interest in or to, or lien on all or any part of the property is different from, or
greater than, the interest of the party as it is described in the complaint;

(3) be confined to rights based on events occurring at the time of, or since the
time of, the defective survey.

() A claim, right, or action that a party may have against a person based upon facts
or events that occurred before the action under this section, remains un,affected by the action
brought under this section and may be asserted at any time and in any manner permitted by
law. However, a judgment in an action under this section is final as to the consequences, with
respect to land boundaries, of the replat of the defective survey.

() A party to an action authorized by this section may record a notice of the
pendency of the action in the form and at the place and with the effects specified in
AS 09.45.940.

(h) The vacating of streets, public areas, and other areas in whole or in pan by the
voluntary action of a municipality, for the purpose of making it possible for the coun to
mitigate the hardships suffered by individuals because of the defective survey, can be
accomplished by the offer of the municipality expressed in the complaint followed by the
court's approval of it in the action authorized in this section, without other formalities. This
provision is a special substitute for the provisions contained in AS 29.40.120 - 29.40.160.

() In an action under this section, judgment may not be given by default, but the court
shall require proof of the facts alleged in the complaint and other pleadings.

(j) The judgment must

) determine the land boundaries of each parcel of land located within the

entire area of real property sought to be affected by the action, whether owned publicly or

privately after judicial equitable allocation of land voluntarily vacated by a municipality under

, -3- CSHB 176( )
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(h) of mis section;

(2) determine the person or persons having estates, rights, titles, interests, and
claims in and to each parcel, whether legal or equitable, present or future, vested or
contingent, or whether they consist of mortgages or liens of any description;

(3) approve and direct the proper filing of a new plat covering the entire area
of real property sought to be affected by the action, as a substitute for the plats previously
filed, that were based upon the defective survey;

(4) to the extent reasonably practicable, attempt to minimize disruption to lines
or boundaries of parcels or lots that are not found to be materially incorrect;

(5) give effect to the changes in land boundaries reflected by the rcsurvey and
preliminary plat, mitigated so far as can equitably be done by allocating to contiguous lots
parts of the land released by the municipality under (h) of this section.

(k) A judgment under this section

(1) is conclusive with respect to land boundaries on each person who,at the
commencement of the action, had or claimed an estate, right, title, or interest in or toa pan
of the entire area of real property described in the complaint as intended to be affected by this
action, and upon each person claiming under any such person by title subsequent to the
commencement of the action;

(2) may not solely, by reason of the judgment or its effect, make a parcei or
lot ineligible for a use or development for which it was eligible before the judgment.

() The coun shall assess the cost of the action under this section and the replat to the
assessment district.

(m) The person bringing the action shall record a certified copy of the judgment at
the expense of the assessment district with the recorder for the recording district in which the
land is situated.

(n) This section does not affect the right of a person harmed by a defective survey to
recover damages for the defective survey or limit the liability of the person who performed
the defective survey.

(0) The remedy provided by this section is cumulative and in addition to any other
remedy provided by law for quieting or establishing title to real property or the boundaries

af it
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(p) In this section, "elective survey-"

(D means that the original monumcntation set by the surveyor of record to
represent the property comers, or the distance and direction calls, on a plat of public record
are sufficiently and manifestly erroneous so as to create gross uncertainty and ambiguity as
to the

(A) position of property lines within a subdivision; or
(B) location of lots, streets, and tracts of a subdivision; and

(2) does not include Bureau of Land Management rectangular plats, United
States surveys, and state rectangular plats.

* Sec 2. An action under sec. 1 of this Act that is commenced before December 31, 1998,
may proceed under the provisions of sec. 1 of this Act notwithstanding the repeal of that
section under sec. 4 of this Act

* Sec 3. Section 1 of this Act has the effect of amending Alaska Rule of Civil Procedure 4
relating to service of process, and Alaska Rule of Civil Procedure 12, relating to answers in
civil actions.

* Sec 4. Section 1 of this Act is repealed December 31, 1998.
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HB 176

"An Act relating to errors in surveys of land."

When outside survey lines of a subdivision are "manifestly defective”,
the inside lines of some or all of the individual lots vill be incorrect as well
When this occurs, no one in the subdivision is affor, ed clear title, creating
difficulties in title transfer, mortgage insurance and financing. While it is true
that a property owner can bring quiet title action against lots surrounding his
or her own, it is not practical to solve multi-owner, multi-lot problems under
a single quiet title action when the outside markers are so far off the mark.

SB 79 would allow a party to enjoin all property owners of record, (after
proper petition to the court, resolution by a local government, and creation
of a special assessment district,) to request a resurvey and replat of manifestly
defective subdivision lines and subsequent changes in individual lots
through Superior Court action.

The Municipality of Anchorage has requested this legislation to help
correct two "manifestly defective" subdivision surveys containing 347 lots in
the Anchorage area. Staked lot corners are not in the same position as shown
on the plats, and in many cases, lot lines are 20 to 30 feet off from their noted
position on the plats. The Municipality has exhausted all other aspects of law
to correct this problem and finds that this legislation is the only practical
solution to offer relief to assist property owners in correcting this defect.
While the immediate reason for this legislation occurs in Anchorage, the

changes would be available statewide for manifestly defective surveys.

SB 79 can onlv be utilized to resolve manifestly defective survey
problems if specific circumstances with a boundary dispute cannot be resolved



H H

with existing common law boundary resolution principles. SB 79 is crafted to
allow for a vote of all the affected landowners to determine if a resurvey of
the entire subdivision(s) should occur. A majority must concur to form a
special assessment district; the Municipality must also pass a resolution
supporting this action and formation of an assessment district. A complaint
must be filed with the court with a statement of facts surrounding the survev
area in question, i.e. persons with interest in the affected property, the type ot
interest they have, facts about the problem and the proposed replat, including
an as-built survey showing current improvements and landmarks, with
existing boundary evidence. Also included could be a listing of all property or
properties that may be offered to compensate landowners for mitigation of
losses. A certified statement by a competent authority citing that a majority of
the affected landowners voted for the replat and voted to set up an

assessment district to fund the replat must also be submitted to the court.

The court may accept, modify, or direct the surveyor(s) to modify the
proposed replat. The court assesses the special assessment district for the costs
of the replat. Once the court has acted, the replat is recorded as the official

record.

A subcommittee of the Alaska Society of Professional Land Surveyors
(ASPLS) concluded that when a subdivision survey is "manifestly defective",
it cannot be resolved on a piecemeal basis and unless all the land owners
participate, it will never be resolved. A subcommittee of the ASPLS worked
with the sponsor's office, the Municipality of Anchorage, the Department of
Natural Resources and various affected entities to craft the language in SB 79.
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MEMORANDUM

DATE: April 7, 1995

TO: Representative Ivan Ivan
Co-Chair Community and Regional Affairs Committee

FROM: Rep. Con Bunde
Co-Chair House HESS

RE: HB176
This memo is a request to calendar HB 176 for a Community and Regional
Atfairs Committee hearing at your earliest possible convenience.

HB 176 is attached and a packet will be available in the near future. If you have
any questions please call Patti Swenson, ext 6824.

Thank you for your cooperation and help with this legislation.
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MUNICIPALITY OF ANCHORAGE

MEMORANDUM

DATE: April 13, 1995

TO: George Newsham, Assistant Municipal Attorney
Thru: Lee Browning, PE, Municipal Engineerrsﬁyk
FROM: Tom Knox, PLS, Municipal Surveyor

SUBJECT: Senate B ill 79/House Bill 176

As you know, I have been working for several years on the Rabbit
Creek Heights Subdivision and Rabbit Creek View Subdivision survey
problems. The current companion bills are the result ot that work.
The type and magnitude of survey problems affecting the property
owners within these two subdivisions illustrate the need for this
particular legislation. 1 have 1included highlighted examples of
some of the problems which randomly affect both subdivisions.

It has become necessary to provide a legal mechanism for a
majority of consenting owners of property within the boundaries of
a defective survey to be able to correct their survey an 1l record
an accurate description of their properties. This legislation
provides a mechanism which identifies the funding source, binds
the property owners to a solution and provides the legal authority
to ensure equit.abil.ity and quiet title to all the property owners.

I wholly support passage of a bjJ1l which would accomplish this
need.

Enel.

cc: Jim Eero, Director of Public Works
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April 14, 1995

HWEttlILUILL #176 - »HIWATEdilII m

The bill should be passed. 1l Hambeen wrillcn in mich a way Uwl the land owhotk have to
nay ibeir boundary* are in such a slate Ihal thin iu (ho only law that will work lo lix the
boundary problems. Thin bill is also written »i that to use thin law, there nuni be major

errors in mlarge area.

I am one of the trustees on tlroe lots in a subdivision (hat thin law would apply to. 1am
also a Registered Profowmmal | .and Surveyor in (he Stale or Alaska. | have worked on the
committee that helped write this legislation, f believe that this legislation has u lot going
lerit. Il ixa win —win piece of legislation. The land owners aHeeled have to vote to set
up a special assessment district to pay lor the pruMem and ifthey dont want to pay lo lix
the problem, they can vole down (he special atotessmen! district. This legislation also has a
Sunset clause in il so that it can he revised or canceted. And the passing of Ibis legislation
will not do harm to anyone.

Under section | (2XAX") on Ibo last drall Ihal | have the special assessment district is
established by AS 29.46.010 - 29.46.140 or under municipal ordinance Up unlil this
drall, the special assessment district was established by the land owners that may be
alfected. 1 would like to see (hat the land owners still remain in control of (his special
assessmentdistrict. They are the ones aflecfed and Ibey ere also the ones (hat have lo pay
lorit.

Yours tAidy

Bryan ii. Cooper PLS
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Surveying, Engineering and Planning

7801 E 36 th Ave, Suite A (907) 333-6881
Anchorage, Ak 99504 Fax (907) 333-1085
April 17, 1995

Representative Con Bunde
State Capital
Juneau, AK 99801

Re:  HB-176- An Act relating to errors in surveys of land

Dear Representative Bunde,

lam a registered Land Surveyor, located in Anchorage and wish to inform you
that I support your bill. 1was a member of the ASPLS committee formed to review
and comment on the original version of the Bill. 1am also the ASPLS legislative
committee chair. This letter represents my own views and not necessarily those
of ASPLS.

As surveyors we are well aware of the problems associated with defective
surveys. In many cases the existing Laws and Regulations are sufficient to allow
a problem survey or subdivision to be corrected. This hill is designed to assist in
the situation where the implementation of existing Laws would create more
problems than solutions. This hill is an improvement over the initial bill, as it is
removed from the confusion of the Earth Slide relief Act and also this draft clearly
out lines the steps and procedures necessary to implement the bill. There are
several areas in this draft which still require clarification. The first is in regards to
the recordation of the replat. Itis assumed that the Court through a judgment will
instruct the local platting authority to accept the plat and record it Secondly there
is some confusion over the definition ef Municipality, as used in this hill

Thank you for the opportunity to speak to this hill.
If you have any other questions please contact me.

Sincerely

Mike Home P.L.S
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:n be accomplished by agrsemen :etween a-1 property

:vners :r by a court action :hat would bi.nd all orooert*
iwnera to cause a reciat.

meell*nct’ ) o¥er 240Q 1tiungOftsctt*ron c2§tttdcadit






MUNICIPALITY OF ANCHORAGE
Meaiii rand uwh

ai:cc:'/:s:cn =rzz..ans

Tz :ec:r. vim, me lacal descrizzicn shewn zr sr.ee: zees ncz c¢_L32
ceszrare a.zr.;
zcundarv zz the P.abc:: msec View :i =; and 2 diszazz
3. 1S ba:veer :he legal and :he Raceit Tree.< View :la:. The
far a: :.:e zee: scuzneaszerlv lac *1zr.z Ramiz Creek bv
2med ::a -rae* #:3v :-a: :ces r.cc
bv CJc.3; rae: zz z.i_ Ram: :

zcu.ncarv ;. me ?.arc:: m ae < m e save

zearmgs ana "'.szar.cas as drawinc zz

evzarmr bcuncarv.

" _y jj—- .0 a_ ness, Zz..C:C _ WCIXS zuz zrazzv VS.. :n zazer.

zcuzuzad a niscicsura z Zzna e.vzermr zcuncarv ar.c zne
side laz lines inversed accuz 13” zzr bearme and O'CC'

[ "W .5 s .mC'.acs z_ zwc .zzs, zne was gccd ( mcz

1 izner, L:: .3, —< —€ncuza zzc. severe reez zess znan

-l.—- -3 0. vn

The zlaz has recurring zrzziens thrzughcuz. They are as rzlizws:

Vary raw radii lenczhs given. Fcr delam near 503 rzur.eec
'zrners mare seeas zz ze iiiz.e zrzcaez:.
be sac ’return mens are ncz zrevzzee ar.c wnen o
of * Owurd me —Kka o
ccd cis «anza . su = 70" When =
asszzec a 50' radius fzr me "—S3-urn radi.j! . conj-1 munc cr.s Dice
¢c:.i we.U wuz zhe cz aalbe T Fiya
.e.us wzzn a._ zuz zne zr zwc gZr ghe da s
hea CC pcc werx wel az zne
ser 2V "as an adza al_ zhe
laz were prccerly 1 ‘a-*Jcz the
manges .
4. There are numerzus places wiz.n diszances ncz shewn and a z"acas
vizh zuz bearings. Trying zz ccxcuze the value zz the mss: .3 sn a

zlaz vi:h as nany zrzclaas as znis zne, is ncz desirazle.
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u.-.cnersgc OJfi.  ..egion X
212 W 3th Avenue.
AnCMOrOCe. AX 39513-759!

RECEIVED

ILN 27 191

Tdcmas W. Knox, 7LS engineering OM3CN
Municipal Surveyor RUBLIC WORS
Munic:paiizy ci Anc.no: ace

?.C. Sox 136630

Ar.crcrace, AX 39513-6650

7ne lecarmen’. Kcusinc ano Urear. Zovs-nc~.cnt r.Li;. nas

;5<AC * 3 nom ® - .3 , ime cos: tier, as anown cr, c-azs anc znae

seme surveyors are :‘nc;nc CcOS :z:Cha- errors 0O me rur.ee 0. --

zc EC :es:.

.r. me case, JD,'rHA r.as insured crcoerr:e3 in rr.c T7aabiz

se< and Tacc:z Cree< Kelph

s d:screpanc:es in the 1loz an:: surveys. .r me pare
ar cur Properzy D:apes :zic - has received a nunoer of
mes .n zhesc 3U=dLV.3.%ns

5lair3 a Zlizmcar. 1cSS S

n tcrtzac® nsurance.

ri£ad9 advise cur c-*1 o sc zu wnaz azaps arc .em=

*ra Municicallzy zo soi-/? e prenlems.  Unzil zhe=
Z"*ab3d can | * resolved .TJO . CC unacdla zr :nsure ;r,v -.nines
1,9 P.cooid 2r?22< and Taoe #g< HDIC- "¢ 3:-83s.

.~

you nave any ruesncns racarci.v
cz Mice 3edn<a, Valuation 3rancr., at 271-455".

S:ir.csrely,

Arlene L. ?aczon

Manacer
Poil-tf crane !ax rransmma/ memo f <of Begpra >
.lc\é.v& 0 & oaja/V i— ,<(<<-<- |
]JfUp|. o> i>w i
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AIaSka 520 East 3Mh Avenue
Anc.norace, rt\ 20502
907) 551--900

PO 5¢cx 1CIC0
Anchorace, AK 99510

oj HgloM
MY 23 1991

Mr. Ross Dunree CHCS Of THE MUNICIPAL HNGINEIT
Municipal Engineer MUNICIPALITY CF ANOWCHAGC

Municipality of .Anchorage
P.O. Box 196650
Anchorage, a K 99519-5650

May 2D 1991

RJE: Rabbi; Creek Heights ar.d Rabbit Creek View Subdivisions

Dear Mr. Dunfee:

Mr. Kaor's letter of Aprii 10. 1991 (enclosed) to AHFC regarding die surveyproblemsin
die ao've referenced subdivisions reflects that the Municipality has nolegai right or
obligation to solve the problems. Further, it is stated that ail homeowners in the subdivision

wouid have to agree to a repiat.

Alaska Housing Finance Corporation as weil as ocher lenders, investors and relocation
comosnies in the community are extremely concerned about the effect these survey
problems wiii have oa the availability of future mortgage financing in the area as wcii as tne
nnanr.ai impact to current lot and home owners in these subdivision.

In view of the serious nature of the survey deficiencies. .AHFC is requesting your help in any
wav possible to assist m resoiving this problem.

Is it possibie for the Municinaiiry to obtain a court order to rcpiat?

Can you estimate when public water and sewer Mil be available to these subdivisions? Anc
wouid the installation of these public utilities necessitate an accurate repiat?

Will the Municipality issue building permits in these subdivisions?
Can you ascertain at this rime what percentage of lots wouid be affected by a repiat a::a

wouid oniy certain portions of the subdivisions be affected *i.e. say lets near the greer.beit.
lots at the perimeter, etc.

laue\sb9140



Mx. Thomas Knox

RE: Rabbii Creek Heights and
Rabbit Creek View Subdivisions

May 21, 1991

Page 2

We sincerely appreciate any information or suz”cstrcns you arc acic to provide,
contact us if we can be of assistance in this matter.

Sincereiy,
s J, D VD .

Sssan L Benedetd
Mortgage Cperanccs OEcer

cc: Mumripai Attorneys CEce
Don .Alsoacn

Isuc\sb91-10
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M unicipality

o f 907) "tc-6'GO
~-Afr<M
A nchorage mQvefl
SE2AfITUENT OP PUBLIC VWORKS
:5Q0 Etil fuoor i"ceal
rure 10. 1391
Busan 1. Ber.edecti
Mortgage Cperatisns Ifficer
i e-err
mcx 131320
on I/ "ml-" | N d M.V ea— «we<ae wew-—"asn » M

The Municipality wur.derstends the dilemma faced by the landing
r.sciiuier.s, croves::rd oand let cwr.era c¢f property situated in the
above tarred subdivisions. It is however, a proclam atiacting the
private tarties whc have a direct financial interesc m

tns iocs. ~The Municipality's interest [lies cr.iy in these areas
* tar uses . ese are icsr.citiac.a even tnoucn tnev
agree with the plats on file ac the district Beccrcer's

W» c-=-%* -C  *-napiw— ZCm.CS 1V -MW 13 SMSS
pertaining tc erroneous plats. The cour~ r.iv® r”CCM«* 3cc *i3" inc
ectuai survey is sucsta.ncs ar.o 0 C-3! mersiv a oicture. Where
me plat and s 3CCM3- survev ars in ccr.iiicc, ms 3ccmsl survey,
33 131C avMC © the ground, will control and me plat will be
considered as surplusage, r.a conveyance mat rersrs pla«
it is me lines actually surveyed cn the ground that control the
LSS, Your problem. is to properly identify the 1 _ocations
according to the original boundary. This can be accomplished by

having a location survey performed tor each let that you have an
interest in or by vacating the existing plats and resubcividi.tg.

[f a mammy cf property owners wish Municipal assistance tc
vacate and rssubcivide the properties, then property owners are
required tc come into Public Works at 3SCO Tucor Bead and initiate
a special assessment district. Contact Mark Sollanbergar
'TE--~2CS) in special assessmer.es to obtain the details of such a

CITCCOM T

According to the Municipal Attorney's office. Title 21 Municipal
Lane Cse Regulations dees not contain any language which wcuid
permit the Municipality to require erroneous piats to bhe
resubcivided or to bring this type of matter before the courts.
The state statutes do net address this situation either.



ausar. _ 9fi0G0- 11

June 10 -at

jage

Ni- v - —& t#asl . ».Cp —- i.s forbidden to service this area
with., water ar.c sewer taciiitias bv Municipal Ordinance. The

Hill3ice Wastewater Management Plan wcuid have to be amended along
wicr* cne ordinance ceccre AWWU would consider uciiicy extensions in

Chi3 area.

Whe o e B 'ecv Service Area
and r .c™ercre e recn requires to cream a rui-cmANooe e
such a permn were required ihen we would require a builder to
supply U3 wnh - p.ci clan shewing the Jlocation cf me proposed
ire" *Arre cr o ordqs -rr Since cire -cc cc™ners have beer, soaked in
chese two subdivisions builders would be meei cur
We knew ihe approximate magnitude c: error through rspcris given co
s oc* _ar.c surveyors. iir.ee mess i.ais are m a -imitGC roaa
S6rvi C9 whi ci" i**Ci2i.riac  ~y *.0 o~lcanC' ci me
subdivisions, the Mu . ..ity dees r.ci have any experience wich
problems associaied wnh plai 20 loc errors. It would he difficult
lo guess ai new many .013 wouic r.eec 10 :a mvc-vea Wwim a
resubcivisior.. it would be prudent to resubcivids all the iocs in
gacr. succivi3icr. crcer ¢ so- 31 st wcuic ce
co o0"tad

Tcu  have WS /= lunicjLpa-ity “s assrsiance m any way
possible. ‘a8 he Municipality has responded tc whomever has
rscues 1ed this r.elc t.-& cr.iy way we are legally ac_e tc neip.

Thai is through one special assessment district prccess. To dace
none ¢:. the interested parties have rcm.e forward and initiated the
process if you nave any further questions you may contact me ac

736-51009.

Sincereiy,

Ross Dur.iee, ?.E.
Municipal Engineer

/23

cc: Tom Kr.cx, Municipal Survevor

_CGCRO_S7 AMPN” tal , N7 A -
6N SIGNED
QKr'Cc Veérit/ErjL I |
SIGN mi? _
DATE \6 &IE~d 1
/ITTACHMCNTS: r/vm L.
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M unicipality of A nchorage

ME.MORANDUM

"‘CONFID ENTI

N2w it -CLS.NT Couul

SN Cctocer 15, 1535
_N
Lw. P_aabie P.cci.nsc.n, Manager, Envir <& A"a_ Heaia.o Civ ision
.:?{vlﬂl/. Patty Cinsaurg, Special Assistal ic 20 _He-Or ~- (//
- Pc.nali 1. Eaird, Assistant Muni aiaai Attomev

SUBJECT:  cci.nian  request O~ wlav s/ 1235 k3s  RBww %  Creex

la is ny wunder 3ta.ndi.ng that plats far these subdivisions were
recorded i.i 1972. Hern piers contain significant survey errors
re the extent that rcnflictirc descriations ten he riven far the
sane let based an eitr.er the xcntnients in place or the infor—
mation on the survey alar and that descriaed lat areas overlap.

It is clear that accurate descriaticns ad the physical location
Il well and seatic systems can be reascr.aaiy recuired in ccnr.ec-
ticr. with your permitting activities pursuant tc AM.C 15.55 and

15.55. Correct location or water wells and septic systems is
— "-"-baaiv critical to the sade and eddiaient aceratian cd well and
seatic systems which 1is one real cd these two sections. Since we

new Xnew that the survey information in the two described sub-—
divisions is inaccurate, the Municipality can lawfully insist
uocr. an accurate survey bedore rranti.ng aermits far water we”ls
or sepcic systems under these two sections cd one Municipal Cede.

I have been unable to find any provision 1in ordinance cr statute
creating a public duty of the Municipality to survey private

Iands.mahe platting regulations appear to contemplate t.nat any
- . X-ma eenill Am o« UU M Am*M a 4 s —." " A isn

erroneous plats for these two subdivisions, the statute of limi-—
tations for any claims arising from such negligence 1is two years
and has probably 1long since run. Fee A.3. 5 09 .10.070 . Even id
the statue had not run, a Municipally sponsored and financed sur—
vey would net necessar ily eliminate the Municipality®s exposure
to claims arising from the erroneous approval of the plats.

Any new survey conducted by the Municipality or any private party
will r.ot resolve the potentially conflicting property rights of
homeowners within these subdivisions. Many cd these homeowners



Cctccemr 15, 17?35

P2C9 2

undcubtecly purrbased property descrired bv reference bo the
erroneous surveys and have owned the property pursuant: to deeds

utilizing these surveys for mere than seven years. There 1is a
high probability, wunder such c¢ircumstanpces, fhat rirht. :c tne
real property have vested by virtue of adverse ccssession. See
A.S. S 09.25.350. Frankly, given the <circumstances you have

described, the potential of <conflict!nc <claims amecc orccerty
owners within the subdivisions creates a real mess.

The sclut:cns ccr the homeowners will uncounted!™ * involve sicni-

mira-r expense tc them. :perty owners within the
subdivision, tccetc.er with any holders of 1liens cr encumbrances
cf any of tne lots within procert and tne M nipiO%Iity or
Afeterace cam ail eofskAt t a [ACIST @0 the surdivisms= = =n
that racist would be binding on ail carties, and would certainly
be a sciJm. b@ﬁjsklfgr..the issue of well ~and aectic germits. The

=— - --"3 prccecure i3 Z[.dZ 1Z vculi require che ccn-
sent and cooperation of ail property and lien hclders. Second,

the property owners could individual!"* or collectively brine
actions in the Superior Court to quiet title to their individual
lots, A.3. S 39 .45 .313 or actions to estaolisr. boundaries, A S.

S 09.45 .020 .cr - seme -comb ination thereof A ~udictal! deter-
i . 1 . - ' m

questions regarding the locaticn of the lots which will be
binding on parties and therefore will net be a more accurr. he

basis upcn which to issue well and septic permilZS. The choice of
remedy of the land owner as to hew to resolve this issue is
cr

a common cr individual*legal counsel.

?2LE :s1lk
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M unicipality of A nchorage

MEMORANDUM
T U v—1Arsh, Municipal Acrsrney
FROM' M<heri . ?2cbir.scn, -iviaicn liar.2z2r! Invircruce n:2 mHssi. ih

Jivel Anes, Direcicr, -seartzsr. H22d:h 2nd Huzan Cervices
SUs JHCT ~ Ct. 3112 saver/vali parries ::: 2aoci: Creek. HsizhCsiViev Schdivicicr.

*~C2¢w :v0 793:3 ecu crie cec,2%C“2ric heenza Mcr3 :f :3::ir. ir.ee: sis-
"e“CCsE 1t TR ~e shev? eubcivisicr.s,  "* ~t~2 2233 1.3 c'creed
"3 vari=a :'ri;r ire cccusl survey s3 nucr. 38 i0 sc so feer.  *hen :his
liscre: 23 zisceverady |1 207 203%* har*r r2C-arir2 1 72w 23-bvii: survey

m3t 3—-— czrzs

A N
o~ 3 fi'o'T*-  vrir. :ur

eniscir.g ccrr.ers can be

- nr»i*"r ac Ho»@ma *

-a erol-

) 1-l/l.| : /A
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Tr.e iccve wc:.: ICC “3" £ cr.sc, rscsr--6S3 - ne
-iscn pcicr.s arc naasur 51110r s on -un Wwex C* rba
varices 1iocs, bleeps rrc3-c--way are as shewn 'ey <cb
acrual ncnuciencs and s:2/+>®" ¢cpn rbA crcunc . Ai lar.nnm ci W

Survey Seeder <cf Seelie Works advises me rrar, re me <cesc ci
r,,5 reccllecaica, are survey work acre lasa summer fcurd ;r.a:

the reads were within are sraked richa.s-of-way. If area is aae

rasa, aher. i1a my opinion we may arcearly areaa are saaxed
id - rreca. If a praperay cwr.er oc“ecas, we read

u*.—' cCcr.rarm a.aaa Wwe are waa.aar. are sSsasxXxec rarras-c:-wav.

Eve:: ar are rears were constructed cn privaae arcperay,
if ar2y have rear ar exasaer.ee far mere char, aer years, are
purlac may have cocaared prescriptive rights ao are rracs and
diacres. Tc crevaai in ahas insaance would recuire arfrrmaaior

‘ned reads were first constWwa /e I have
crecxec waa severe. sources, but ao daae have beer urabie ao
lecaae ar.v reccrds . —a* —€ ane consarucaicn cf ahese reads .

Reccmmencaaion:

In my opinion we have are righa to rely «c¢n are
existing ground staking ao snow anaa are reads are waahin ahe
publicly dedicaaed richas-cf-way. If a properay cwr.e: wishes
ao challenge ahe location of ahe richas-cf-way, we will defend
based uccn vhaa | have stated accve.
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Q MUNICIPALITY OF ANCHORAGAgI/fjjnp ;

m dftl’ joni
ASSEMBLY MEMORANDUM - - 0"~
N 0 . Municipal
Meeting Date: “eventar 22, 1~S2
Frcrru Jerry *tertccaugher, Municical At:crr.ev
- r'.jzcii -r?5< 2l-~nta arc Facet" Cree< Viev Sabe'vis*"~-
2rtLAw*" wlLill

~J379 27.C zZ~C-7.C97 137C/ 5 3"3t2 1LC2%32C CTC fO6p *w ..d,

j— / .w - “ wx

GE£29~9 ~IiCr.crEC2 Az22

o - .r?e < Hsigr.:- 2.:i 21zz1z 1r29r. View Sue-

fivisitr.s. The sued i *iscr.s, as platted , ccr.tair. apprcxir.aisly

Ths cvr.ers «c¢f the subdivided braces *ere Tecrge S

Jfiiscr.» rti.ll is~ = ffilscr., Alta C. Wiiacr. ar.d tha Saricr.il Sank
Aw'ed3cad Much rf tih2  7*rccO*Ni'v 73s 3ir.co hd*n 3A* — 3
o *3 <Y (<< j7.C1713F31S« 39W99n 2970 27C 1953/ 2CCTCX-M2H2iV =2

r-— 7279 7097 d EC2C 1.7 7 Z9tWwC SuCcl"/lIsicr.S. *MUPIC1C21
rax vreccrds 1362).The assessed value cf the bcildir.cs ,rar.ca
* sre §$3,SC0.CO tc .3124,000.00. (Municipal tax reccrds 1332;
/e assessed valua cftha JInderlyir.g lees rar.ee free. 57,700.00 cc
B C-.0C.Mesc sir.ele lets are valued at 53,000. 00-33 ,000.00.
= ipal tax reccrds 1S33).
Th9 SUCCIi'*1C2Z13 CXN77°Hwl/ T°72*%n tau~"~ CC~Ar -C al ¥ ~C
C Creek View, Block 1, Tract 3, (valued at 3141 ,000.00).
-'—iian R. Wiisca cwr.s Sleek 4," Lots I, 2, 3, 3; ar.d Block avs
v - va _ue- it S4wo0,000.00, 1ir.clecinc incrcveitenta tc 3 Tck »«<
= 5. Alta rtilscn hclds title tc Rabbit* Creek Vievf Tract A,
"-— -d at b5aca,00C.00 ircludirc a structure c¢cn th< r*sc<"Lv
-trsr relatives ct the Wilsons ovr. additional lets. *Mur.*c 1ca =

:a.x records 1333). ~

Or. the fall <c¢f 1332 ar.d spring cf 1332, several let

c-.veers within the subcivisicr.s <cisccv”red that thei- clatted
crccerty lir.es did net ccrrespor.c tc kno//n tjcnumer.ta. "The"facta
vere reported tc the Municipal Engineer. The Municical Er.cineer
~fi——-.Tied -he N—tr ."icrks, planning and Health Cecartr.er.ts cf the

extster.ee cf the alleged survey errors,-

unification, individuals in the Citv _»g
became .ivaca cf problems Tsscciated 2vich survey ~Crk dors
Jchnscr in various areas cf the Municipality ar.d efforts
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~~= Municical earth Ceparm.ent , aper. racuast, issues
compl iance visr. the well and 3ewer ordinances
As a result c; reccros
r: vide-craad loo line discrecencies, '‘Q Municical Health
AN3N5- n®% csc®Br. -C r9cuir9 csriifi”rc cicc rises rcicc to 1lssul7r
certificates. Th.ess individual ~circ rises cost acprcxirr_Atsiy
Three tc four Thousand Toilers (32,000.00-34,000.00) each,
iga?*» i X
zcze 2 cvner ? =bbit Cr<e(< Heichts end
‘“ha / Visw 7 o E£cr ar! ~ntira
arvev, red at ar.d resuod irision of doth sudd ivisicr.s. While
Br - N ngwladwa

3w
cipil Surveyor®"s Cfiice suggests that the survey and reolet

e e-cult test be tween 350,GC0.00 and 3100,000.00. This amount
net 1include such tcntincencias as might occur from total or

oartiai itsses cf one or tors lets or duildir.es as a result cf

the resudd ivistcn. Tartares resblitmé from a rssudcivlater, could
¥ in the event that valuable improvements must be aban-
Fmcvec.

JAUSH nroyur ??.CB1ZM

¢ c*i1i3s c¢f ths r~ccis™ i3 this survey ccnductOd rv

Johnson. Mr. eJchr.scn performed a survey ar.d drafted

filed a plat with the Greater Anchorace Area Bcrouch which

2 —6gecly does net correspond tc known monuments. The Wilsons,
?*H&%yrracly with warranties of geed title, then sold the 1cts to
videals who presumably purchased title insurance. The

recencies appear tc be significant and may affect all 246
in the subdivision.

THE MUNICIPALITY 25 AN INAPPROPRIATE AGENCY
TO ACCOMPLISH A RESuUHDIVISION

Infer existing law, the Municipality has r.c power to
arraemer.t to a new olat and 1is forbidden rcm accepting

-*2r5 ?2.2C2 tc pp.ccuracc th- S13c2 tc revofcs his 11c27s The
*t3t2 “tr" 72 action.

-The Municipal Health Department Ffurnishes ccmpiiance certifi—
cates :;r water wells and septic systems as a courtesy to financial
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at Unless all affeeted propertycwnsrs consent. It would

-rUs Za USei953 expend nunicicai funds fcr a repiat unless
Id UC il ill 1C. cvr.2r3 (incite inc s-scccicv Lrtsrssto) ccr?sd
advance im wwriting tc acife byrhe results ar.d sign the

-solar is highly unlikely thatsuch concur,rer.ee could be

'etc' rac civsr fact that terr,e let cwr.ers could be severely
+y-2c -m wv ih~ recla trine action the Men icicai itv vers

euun t=sr to tunc individual let surveys as recuestec bv sons

st cvr.ars, t.ne final costs could exceed cr.s million cellars at

71,CC0,00 per survey. individuallet surveys aav

% ~X2csrz5 tms ms£* -61lcw), It isunlikely that

. njilae® e rar 28 aftf  Ye pr@a— WM < o

_ct owners, ter a FOSFYy»e™3 2™ DL Lww aAle«w f "

po*>aca  SAcPivi'."C Mur.ideal itv would be

tc held an adverse in each lot. Stata

13722zicr. wcu-c ce r.ecessarv co confer standir.e uccn
t.te Municipality or other carties having an interest in an
accurate clat of the sutdiviscn (see "Possible Remedies™

celcv).

D. LEGAL RESPONSIBILITY FOR THE ALLEGEDLY
DEFECTIVE SURVEY FILED IN 1S7Q

The suedivleers acting through willianm E. Jcnnson,

the plats in 1970 under the laws of the Greater Anchorage

Are crouch. Subdivision regulations then in effect were much
lass exacting than current municipal lav. In. fact, the "interinm
succivisicn regulations®l as they were known, did net require
approvals from any particular department. Plats were accepted

unless there were objections from “public agencies.* Ncr did the
regulations compel any department tc conduct inspections or compel
rreductier, c¢f survey n.cte3 and calculations of the survevor to
insure that internal dimensions and boundaries cf the plat were

accurately drawn. Finally, r.c Borough agency was funded to provide
in.srec tors to do field checks to determine if mornamentation was
accuraz9 Under these circumstan.ces, It 1is very clear that the
Municipality is net lecallv rssccnsible fcr the errors of the
subc ividers their surveyor. The possible Jliability of the
institutions. This practice 1is net required under municipal law.

The Lecal Decartmer.t has advised that the oractice mav be terminated.
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ace A
t.oeir surveycr, 1 e insurance ccrr.par.ies  ar.c
rattar ™, ~s!"™ nqur.icicai officials should r.ct
nccecr;r: com7 7 *c
er.ti.nued use 111 cf cb?air.ir.c individual as-beill
free, known rr.cr.cner,is will enable some 1lci owners
cf *ariec”™ *v 'sc a *" eor K- <~ *he *oca *or
.CCs, Ir. ithe icr.c run, however, individual lei servevs
racial, sir.ee each ler surveys*: will acre. : theses cr. its corners,

i +Tuw« "Wl 1rircis" effect is r.ct addressed

surveyed lees, and disoute3 at a later tine are
a ccrr.crehens ivs

I T A
cy individually

r.evitar _e.

r, —  w- w? *.2 . witc . tr« ,u w-1 ,*
and conducted wunder specified standards of acuity. As noted
above, shate-enabi ing iscislation would be recuired to cive
I'.r.cr.crics and other mur.icicai ities the cower to crccesc to

-j*. incf cct3In iudicial decree imrcsme  the

Xany other states have special statutory proceedings

as ter tainraent. and settling of disputed boundaries.

:cr a summary proceeding before a court,

Ctr.ers have provided for commissions who are appointed upon the

application cf Jlandowners. Such laws wusually provide for the
assessment of the cost of the work to the benefited prooertv
CW-.ers. The orocsdures must accord with the vrecuirsments of

due crooess notice ar.d the ccccrtur.itv to be

1366/ the Alaska lecisiature passed a b

reia the establishment of 1land boundaries affected CcCYy
aa*thslides. The law authorised legal actions by .710010103110ies
rad rawlot lines tc correct boundarias affected by ear

er notice tc lot owners and an opportunity tc ce
Superior Court was empowered tc confirm the nav

«~tie or.as law is not useful to re30lvinc prociems
s 1 ~\ rum erroneous surveys, it does point the way to tin3
*ji -i—a-a c¢*luticn. While such a lavw/ would not provide immed iAra
relief tic property owners, it 1is probably the only way

2c*ie*®*<= 2 oomorehensive solutier The Department of law,
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"Jnder p Sﬁit lav; the only way tc correct the problem is tc nave
the orify KRt surveyor file a corrected plat within two veers

the plat is filed. This cf course raises two oronlams . The

is that only the original surveyor can correct the problem, so it
that surveyor is r.c longer available “the case ir. most of the 1ocal
and statewide problems discovered to date.", there is r.c wav tt
correct the croblerrs under current law.

.he seco.nc oroo-err. io welLiw the statutory tire frame also prevents
the property owners from accomplishing a correction as well since
many of these properties are sold sometime after the two year
period after the plat is initially filed. This leaves the property
owner with the only recourse to sue his neighbors for a quiet title
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owner with the only recourse to sue his neighbors f
action if the neighbors cannot agree anc fi*3 tfia accrconate csscs
cn their respective ccnv.cn boundaries.

Tr.is crcccsec me r.aniiest-v cetectiveiv survey
errors to ce corrected by = powers aireacy
title actions tne 1Is necessarv. _t a.so ai-cv/s tne nuniciraj.
government to _ncerta.oe - -y LU e— <= A ~

— o d m’ __ear_v m cur stecin: oases, :ew

ct tne resiner.ts m c.tese areas cC__cC .
- tie researcn, since a_l affected parties must be named, cr
oroanite ant r.anace suer, matron.

mere was an e.reecv arcrovec m.etncc ter cuietmc tit.e to orocertv
proviced tne most convenient metr.ee 01 _egis_ative cocrcinaticn.

The Municipality of Anchorage actively suoccrts

The Municipal Attorney ™ office provided assistance —d w

tr.is legislaticn. It remains a priority
This crcbiem is not nov/ever, scielv one

svicsnc2 or ucrncva l.*coe. “pu(
idCl1.Cn CrCV1UO3 r=IC6r.C9 tl0 1.00 court 5S tO "<“D r-a rn*
ce app-iec to tne new supervision tc. as 03 nraciics-, 10/cs

into account tne features, structures and other ir.croverier,is
already made to th lots arid to give that primary weight in. setting
out the new plat or supervision. Many innocent people have
invested substantial amounts 1into their properties and now are
prevented from buying or selling properties in these areas due to
survey errors that need a coordinated approach tc solve.
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Honorable Con Sundo BHORE: SR7L: %ﬁﬂmo
Stata Representative fIx &%héi

Room 112
State Capitol
Juneau, Alaska 99301-1132

April 25, 1994

Re: Review of CSS3 355 (Res)
Dear Representative Bunda:

Your office has raquaatad a lagai review of CSSB 355
(Res), relating tc errors in surveys of land. The legislation
would amend AS 09,43,900 - CS.45.S30, the Earths lida Ralief Act, by
allowing private cr public landowners tc bring a quiet title action
to resolve alleged defacts 1in surveyed property boundaries. An
expedited review of the bill reveals no clear legal or
constitutional difficulties, but the bill dcea pose or.a legal
concern which may bear further consideration.

Concerns have apparently been raised that the bill night
effect, a "taking" of vestad property right3. The United States and
Alaska Constitutions prohibit the deprivation of property without
due process of law. United States Const. amend. V; Alaska Conet.
art. 1, .lee. 9. Under Alaska law, due process ia satisfied if the
statutory procedures provide an opportunity tc fcs heard in court at
a meaningful time and in a meaningful manner. Xoves v. Humana
Hoao. Alaska. 1Inc., 750 P.2d 343, 353 (Alaska 1335). Under the
proposed amendment, a disputed boundary could be adjusted only
after a judicial determination that the survey upon which the

boundary is baaed 1is defective. Such a procedure would afford all
affected Ilandowners a Tfull opportunity to bo heard before any
boundary adjustment. In addition, the quiet title action

contemplated by the bill is designed to address the threshold
guestion of ownership, rather than a deprivation Of property whara
underlying ownership i3 unquestioned. Therafora, It does not
appear that a taking claim could arise from the ooeration of the
bill.

Section 13 of the bill raiaeg a separate legal issue of
oomo concern. That section defines the t«ra "defective survey" aa
a survey that "cannot be reconciled with the plat of the property,
doea not conform with the physical Jlocation of the property
boundarioo, and la manifestly defective for a subdivision."” The
imprecision cf the phraae "manifestly defective" appears to carry
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Honorable Ccn 3ur.de )
State Representativa Ac; 11 29, 1994
Page 2

the potential to authori2a quiet title clai.ua uncar *

. . h m extremely
broad range of circumstances. Please advise this ofg¢ 0 if you
need ad™.v.ional assistance on this r.atter.

Very truly ycura,

3P/JC3 M. 30TZLKO
ATTCRH2Y GENERAL

yrM u
By/ Jchr. T. Baker
* Assistant Attorney

JTB/nv

cc: Raga Sli=, Cffic- cf the Governor
Deborah Behr, D.apartment cf Lav



