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March 22, 1993 i??. 7 t - 1'

Senator Loren Leman 
Alaska State Legislature 
Capitol, Room 113 
P.O. Box V (MS 3100)
Juneau, Alaska 99801

Dear Senator Leman:

On behalf of .Alaska's Peace Officers we encourage you to support SJR 2, the 
Victim’s Rights Bill. In 1990 the U.S. Congress passed the Victim’s Rights 
and Restitution Act and urged the States to follow suit. To be both effective 
and humane, a criminal justice system must respond to the needs and 
concerns of the victims of crime at all stages of the criminal justice process.

One way to ensure appropriate consideration of victim’s rights is to codify and 
enforce a "Victims’ Bill of Rights." Victims’ needs can include protection 
from further violence or retribution, restitution to cover economic loss and 
information about and participation in the criminal justice process. The 
criminal justice system should do all it can to minimize the pain of victims and 
viciim-witnesses.

Sincerelv.

.ALASKA.PE CE OFFICERS ASSOCIATION



Ms. Janies Liennart 278-0977

619 E. 5th Avenue
Anchorage AK 99501 _ D ate  PO M  S en t 01 /29/93

C o n s t i tu e n c y  C Bill Numbe'r SJR 2 R e s p o n s e  SUPPORTS

S u b je c t

I ENCOURAGE YOU TO PASS THIS C U T  O F COMMITTEE. THIS HELPS TO GIVE VICTIMS EQUAL RIGHTS.

Mrs. Theresa Cain 694-9997

P. 0 .  Box 771318
Eagle River AK 99577 • '■ '^ D a to  P O M  S en t 01 /28/93

C o n s t i tu e n c y  N Bill N u m b er SJR 2 j R e s p o n s e  oUPPCRTS

S u b je c t

AS A VICTIM  O F A CRIME. I ENCO URAG E THIS BILL TO PASS.



S e n a t o r  D a v e  D o n l e y

A L A S K A  S T A T E  L E G IS L A T U R E

Augusi 17, 1993

Senator Loren Leman 'AUG 1 7 1993ChairSenate State Affairs Committee 716 West 4th Avenue Suite 540Anchorage, Alaska 99501 
Dear Senator Leman:
The United States Constitution guarantees criminals certain rights and protections. Unfortunately, until recendv innocent victims of crime have not been afforded the same protections. Although some progress has been made in statutory law, victims are still not given the same constitutional protections as are afforded criminals.
To help to rectify this injustice. I introduced Senate Joint Resolution 2 (SJR 2) last session, which would provide these constitutional protections to victims of crime. I was pleased to see you as a co-sponsor of this important resolution. Unfortunately, SJR 2 was not scheduled for any hearings during session, so I am asking if you would schedule it for interim hearings before our return to Juneau, so that interested members of the public have an opportunity to discuss this important matter with us in person.
Secondly, I would like to ask that as a committee chair, you request agency fiscal notes on this resolution. Apparently fiscal notes are only being issued to committee chairs, not sponsoring legislators, so you assistance on this score would be appreciated.
Thank you for your consideration of these requests.

DD /jb v

CC: Victims for JusticeAnchorage Crime Commission Alaska Peace Officers Association STAR
January-May: STATE CAPITOL • JUNEAU. AK • 99801-1182 • (907) 465-3892 • FAX: (907) 465-6595 

Junc-Dcconben 716 W. 4TH AVE. • STE.430 • ANCHORAGE, AK • 99501 • (907) 258-8181 • FAX: (907) 258-5571

CO-CHAIR: Anchorage Caucus • MEMBER: Senate Judiciary Committee • Senate Resources Committee

—Sincerely,



Watliingron D C. Office 
1600 tOaixIc hbnd Ave., N W. 
'X'jKhinpon. D.C. 20036 
’202) 828-6028 
;202) 466-5383 FAX

.4 D i v i s i o n  o f  t h e  N a t i o n a l  R i f l e  A s s o c i a t i o n
Wertrrn Heidqiurten 

Phelp* Dodge Tower
2600 N o rth  Centnl Ave.

Sukcl750
Phoena, Arison* 85004

(602) 266-6600
StfvemJ Ti/isr
DiRK'itm

(602) 266 -8330 FAX
December 7 , 1993

Ms. J a n ic e  L ie n h a r t  
V ic t im s  f o r  J u s t ic e  
619 E . F i f t h  Avenue  
A n c h o ra g e , A la s k a  995C1

Re: A la s k a  V ic t im s '  R ig h ts  C o n s t i t u t io n a l  Amendment

D ear J a n ic e :

Z did not want the year to end without formally thanking you
f o r  y o u r  c o u r te s y  and h o s p i t a l i t y  d u r in g  my r e c e n t  v i s i t  in  A la s k a .

In  th e  t im e  in t e r v e n in g  s in c e  my v i s i t ,  I  have c o n tin u e d  t o  
see k  o u t in fo r m a t io n  t h a t  may be h e lp f u l  as we a p p ro ac h  th e  
l e g i s l a t i v e  s e s s io n  e a r ly  n e x t y e a r .  I  spoke to d a y  w i th  S e n a to r  
w i l l i a m  Van R eg en m o rte r in  M ic h ig a n . He w ro te  and sp o n so red  b o th  
th e  M ic h ig a n  v ic t im s '  r ig h t s  s t a t u t e  and s u b s e q u e n tly  th e  M ic h ig a n  
v ic t i m s '  r ig h t s  c o n s t i t u t io n a l  am endm ent. The S e n a to r  i s  s e n d in g  
me a b o o k le t  p re p a re d  a f t e r  th e  passage o f  t h e i r  law  to  e x p la in ,  
v ic t i m s '  r ig h t s  to  c i t i z e n s  i n  M ic h ig a n . He a ls o  had some 
s u g g e s tio n s  a b o u t how to  ap p ro ach  c e r t a i n  s e n s i t iv e  is s u e s .

S e n a to r  Van R eg en m o rte r in d ic a t e d  t h a t  s ta t e s  o p t in g  f o r  w hat 
he c a l l s  th e  " p h i lo s o p h ic a l  a p p ro ach " (b ro a d  s ta te m e n ts  p r e s e r v in g  
and p r o t e c t in g  th e  r ig h t s  o f  v ic t im s  t o  due p ro c e s s  and f a i r  
t r e a tm e n t  w ith o u t  s p e c ify in g  th o s e  r ig h t s )  have fo u n d  t h a t  th e y  
l e f t  to o  much d is c r e t io n  in  th e  c o u r ts  w ith o u t  s u f f i c i e n t  d i r e c t i o n  
r e g a r d in g  w hat th o s e  r ig h t s  s h o u ld  b e . He t o ld  roe t h a t  in  M ic h ig a n  
a v i c t i m 's  r i g h t  to  be p re s e n t  in  th e  c o u rtro o m  a f t e r  he o r  she had  
t e s t i f i e d  was n o t a d e q u a te ly  a s s u re d  u n t i l  a c o n s t i t u t i o n a l  
amendment was p a s s e d . J u d ic ia l  power to  c o n t r o l  th e  c o u rtro o m  
p re e m p te d  th e  v ic t i m 's  r i g h t  to  be p r e s e n t  w ith o u t  r e l ia n c e  on any  
r i g h t  o f  th e  d e fe n d a n t .  I t  i s  t h e r e f o r e  n o t s im p ly  a m a t te r  o f  
d e fe n d a n ts ' r ig h t s  d e f e a t in g  v ic t im s '  r i g h t s .



I  s p e c i f i c a l l y  asked  a b o u t any l e g i s l a t i v e  im p le m e n ta t io n  
la n g u a g e  i n  t h e i r  c o n s t i t u t io n a l  amendment. He s a id  t h a t  h is  s t a f f  
had  re s e a rc h e d  th e  is s u e  and f e l t  t h a t  i t  was n e c e s s a ry . W ith o u t  
i t ,  th e  S e n a to r  o p in e d  t h a t  th e  l e g i s l a t u r e  w o u ld  n o t  be a b le  to  
f u l l y  im p le m e n t th e  v ic t im s '  r ig h t s  to  p ro v id e  f o r  such th in g s  as  
e n fo rc e m e n t, l i m i t a t i o n s ,  and means o f  im p le m e n ta t io n .

As f o r  o p p o s it io n  to  th e  p ro p o sed  c o n s t i t u t i o n a l  am endm ent, a 
M ic h ig a n  ta x p a y e r  o r g a n iz a t io n  i n i t i a l l y  opposed th e  p ro p o s e d  
c o n s t i t u t i o n a l  amendment because  th e y  fe a r e d  t h a t  p ro s e c u to rs  (an d  
hence th e  s t a t e )  c o u ld  be l i a b l e  to  v ic t im s  f o r  v i o l a t i o n  o f  t h e i r  
r i g h t s .  The r e s u i t i n g  m o n e ta ry  damages w o u ld  b e  p a id  o u t o f  th e  
p u b l ic  c o f f e r s  and p la c e  an  a d d i t io n a l  b u rd e n  on th e  ta x p a y e r ,  
hence t h e i r  o p p o s i t io n .  S e n a to r  Van R eg e n m o rte r in d ic a t e d  t h a t  as  
a r e s u l t  o f  t h i s  c o n ce rn  la n g u a g e  was added r e s t r i c t i n g  s u i t s  f o r  
m o n e ta ry  dam ages.

F i n a l l y ,  th e  M ic h ig a n  v ic t im s '  r ig h t s  amendment was d r a f t e d  to  
p r o v id e  t h a t  an assessm ent a g a in s t  d e fe n d a n ts  c o u ld  be o rd e re d  by  
th e  c o u r t  to  pay  f o r  th e  p r e s e r v a t io n  and im p le m e n ta t io n  o f  
v ic t i m s '  r i g h t s .  T h is  p r o v is io n  was added to  a l lo w  th e  s t a t e  to  
s h i f t  th e  c o s t  o f  im p le m e n ta t io n  to  th e  d e fe n d a n ts .  He c a u t io n e d  
how ever t h a t  th e  s t a t e  needs to  be p re p a re d  t o  m eet t h i s  c o s t  
i n i t i a l l y  and n o t  depend on reven u es  fro m  d e fe n d a n ts  who f r e q u e n t ly  
a r e  in d ig e n t .  S e n a to r  Van R eg en m o rte r in d ic a t e d  t h a t  th e  i t  has  
c o s t th e  S ta te  o f  M ic h ig a n  a p p ro x im a te ly  $1 1 /2  m i l l i o n  d o l l a r s  to  
im p le m e n t t h e i r  c o n s t i t u t i o n a l  amendment s t a t e  w id e , b u t i n  h is  
o p in io n  i t  i s  w e l l  w o rth  th e  c o s t .

The S e n a to r  w ou ld  be happy to  answ er any q u e s t io n s  t h a t  we may 
h a v e , o r  t a l k  t o  any l e g i s l a t o r  t h a t  has q u e s t io n s .  He i s  d e e p ly  
c o m m itte d  to  v ic t im s  and v ic t im s  r ig h t s  and may be a v a lu a b le  a l l y .  
H is  o p in io n  as a S e n a to r  (and e le c te d  o f f i c i a l )  may be more  
p e r s u a s iv e  to  o th e r  L e g is la t o r s  s in c e  he u n d e rs ta n d s  th e  p o l i t i c a l  
im p l ic a t io n s  o f  s u p p o rt f o r  v ic t im s '  r i g h t s .

P le a s e  k e e p  me in fo rm e d  o f  th e  p ro g re s s  o f  y o u r l e g i s l a t i o n .  
I  am p re p a re d  t o  r e t u r n  to  A la s k a  as needed t o  e n s u re  o u r g o a l o f  
p a s s in g  a v ic t i m s '  r ig h t s  c o n s t i t u t io n a l  am endm ent. B es t re g a rd s  
to  you and y o u r s i s t e r ,  S h aro n , f o r  a s a fe  and happy h o l id a y  
s easo n !

S in c e r e ly ,

c7&>
Line A kers  
D ep u ty  D i r e c t o r  
C r im e S tr ik e
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W A L T E R  J .  H I C K E L ,  G O V E R N O R

P LE A SE  R E P LY TO:\
CRIMINAL DIVISION CENTRAL OFFICE 
P.O. BOX 110300 - ST A TE  CAPITOL 
JUNEAU. ALASKA 99811-0300  
PHONE: (907) 465-3428  
FAX: (907) 465-4043

n OFFICE OF SPECIAL PRO SECU TIO NS  
AND APPEALS  
310 K STREET. SUITE 308 
ANCHORAGE. ALASKA 99501-2064 
PHONE: (907) 269-6250
FAX: (907)272-1249

The Honorable Loren Leman Chairman, State Affairs Committee Alaska State Legislature P.O. Box V Juneau, Alaska 99811

Re: CS SS SJR 2(STA)

Dear Senator Leman:
You have asked the Department of Law to address several issues relating to CS SS SJR 2(STA), “Proposing an amendment to the Constitution of the State of Alaska relating to the rights of victims of crimes and to criminal and juvenile justice administration.” Please be advised that an attorney from the Department’s Civil Division is responding to the your questions regarding the probable effect of this proposed constitutional amendment on the juvenilejustice system as currently administered under Title 47 of the Alaska Statutes and caselaw fromour appellate courts.
I will attempt here to address your other questions, relating to the phrase“community condemnation of the offender” and to the term “restitution." The phrase“community condemnation of the offender" is not a synonym for punishment or retribution. Instead, it is a part of the Cluincy criteria that was expressed by the Alaska courts as follows:
Under Alaska’s Constitution, the principles of reformation and necessity of protecting the public constitute the touchstones ofpenal administration. Alaska Const., art. I, § 12. Multiple goalsare encompassed within these broad constitutional standards.Within the ambit of this constitutional phraseology are found the objectives of rehabilitation of the offender into a noncriminal member of society, isolation of the offender from society to prevent criminal conduct during the period of confinement, deterrence of the offender himself after his release from confine­ment or other penological treatment, as well as deterrence of other members of the community who might possess tendencies toward criminal conduct similar to that of the offender, and community

OH-OILM



The Honorable Loren Leman February 4, 1994
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condemnation of the individual offender, or in other words, 
reaffirmation o f societal t.orms for the purpose o f maintaining 
respect fo r  the norms themselves.

State v. Chaney, 477 P.2d 441, 444 (Alaska 1970) (emphasis added) (footnote incorporated into text). See also AS 12.55.005(6) (“In imposing sentence, the court shall consider. . . the effect of the sentence to be imposed as a community condemnation of the criminal act and as a reaffirmation of societal norms”).
In Smothers v State, 579 P.2d 1062 (Alaska 1978), the Alaska Supreme Court offered the following:

We note that the trial court expressed some uncertainty as to the meaning of the fourth Chaney criterion, the reaffirmation of societal norms, questioning whether L actually was a disguise for retribution. The use of retribution as a goal of sentencing is inconsistent with the mandate of art. I, § 12 of the Alaska Constitution that “Penal administration shall be based on the principle of reformation and upon the need for protecting the public,” and was not adopted as one of the four goals in State v.
Chaney, A ll P.2d at 444.

The support of community expectations that existing norms will be enforced and delicts will be punished is separate from retribution.
579 P.2d at 1064. The Alaska Supreme Court further addressed the matter in Leach v. State, 633 P.2d 1006 (Alaska 1981), a copy of which is attached to this letter.

As I indicated at the hearing before the Senate State Affairs Committee, the term “restitution” has thus far been defined by the legislature in title 12 only to refer to payments made to persons harmed by the defendant’s conduct, and not to also refer to payments thedefendant should make to the “system” for the cost he is imposing on society as a whole. Thelegislature, however, may define the term more broadly if it so chooses. This, however, would not require a constitutional amendment. I have not been successful in thinking o ' a term that could be used instead of “restitution” in this constitutional amendment that would convey the sense you have tried to create. If ever one comes to me, I will be pleased to let you and the committee know.
Finally, I would like to reiterate the Department of Law’s desire to see this proposal amended as suggested in our memorandum dated January 26, 1994. We believe that such an amendment would protect the state from unintended and undesired effects that might arise from this proposal.
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Thank you for your consideration. If you have any further questions that we 
might be able to address, please do not hesitate to contact us.

Sincerely,

BRUCE M. BOTELHO 
ATTORNEY GENERAL

t

( \  f > u  f v r . k '
JCn.utl 
ey be

By:__
Margot O. jfofath 

Assistant Attorney General

MOK:jf
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for an employer to hire an employee to 
work long overtime hours rather than to 
hire more workers, contrary to one purpose 
of the overtime provision, which was to 
force employers to spread employment by 
hiring more persons.15

We are persuaded that the state's posi­
tion is correct. Under a standard hourly 
wage salary, as a worker’s overtime hours 
increase, the average hourly wage increas­
es. Under the FWW, as a worker’s over­
time hours increase, the average hourly 
wage decreases. This contravenes the poli­
cies of requiring increased overtime com­
pensation and promoting the spreading of 
employment.

Thus, we must conclude that the regula­
tion’s definition of "regular rate of pay”  so 
as to exclude use of the FWW is consistent 
with, and reasonably necessary to carry out, 
the purposes of the relevant statutory pro­
visions. The regulation does not exceed the 
power delegated by the legislature. Fur­
ther, 8 AAC 15.100(dX3) is a reasonable and 
non-arbitrary method of furthering the 
statute’s policies. 15

Dresser raises several collateral argu­
ments concerning the regulation's prohibi­
tion of the "Belo" pay plan, see Walling v. 
A.H. Belo Corp., 316 U.S. 624, 62 S.Ct. 1223, 
86 L.Ed. 1716 (1942); 29 U.S.C.A. § 207(f), 
and the permissibility of piece-work and 
commission pay plans. The validity of 
these provisions is not before us, and we 
perceive no inconsistency so blatant as to 
render the prohibition of the FWW unrea­
sonable or arbitrary.

The judgment of the superior court is 
AFFIRMED.

13. The United States Supreme Court lias re­
peatedly emphasized this point. In Bay Ridge  
O/MTating Co. v. Aaron, 334 U.S. 446. 460. 68 
S.Ct. 1186. 1194. 92 LEd. 1502, 1514 (1948). 
the Court said, "The purpose was to compen­
sate those who labored in excess of the statuto­
ry maximum number of hours for the wear and 
tear o f extra work and to spread employment

David LEUCH, Appellant, 

v.

STATE o f Alaska, Appellee.

No. 5255.

Supreme Court of Alaska.

Sept. 25, 1981.

Defendant was convicted, pursuant to 
guilty pleas, before the Superior Court, 
Fourth Judicial District, Fairbanks, James 
R. Blair, J., o f two counts of grand larceny, 
and he appealed sentence. The Supreme 
Court, Rabinowitz, C. J., held that: (1) 
where an offense is against only property, 
involving no physical threats or violence, 
where it  is the offender’s first felony con­
viction, and where there is no background 
of unsuccessful paroles or probations which 
would indicate that probation is unsuitable 
to protect the public, to deter the offender, 
and to further his rehabilitative process, 
probation, coupled with restitution, is the 
appropriate sentence unless other factors 
militate against it, and (2) concurrent sen­
tences of eight years with four suspended 
was excessive and upon remand defendant 
should receive concurrent sentences which, 
including any period of suspension and pro­
bation, did not exceed five years in total 
length.

Sentence reversed and remanded.

Matthews, J., dissented and filed opin­
ion in which Burke, J., joined.

I. Criminal Law «=»986.2(1)
Absent a conviction, an indictment is 

absolutely no evidence of guilty conduct.

through inducing employers to shorten hours 
because of the pressure of extra cost.”

16. The parties have not addressed, and we ex­
press no opinion concerning, the question 
whether there may be any conflict between 8 
AAC 15.100(d)(3) and AS 23.10.060(17) and 
(18). enacted in ch. 31. § 1. SLA 1980.

Eca
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2. Criminal Law «= 1184(1)
Supreme Court will modify a sentence 

only if, a fte r independent review of the 
record, it concludes that superior court was 
clearly mistaken.

3. Criminal Law c=1134(2)
In reviewing a sentence, a portion of 

which is suspended, period o f suspension as 
well as period of incarceration must be 
weighed.

4. Crim inal Law o=»986.2(4)
A significant indication that a noncus­

todial sentence i3 inappropriate would be a 
past history of unsuccessful attempts at 
such sentences. AS 12.55.015(b).

5. Crim inal Law «=28
Offenses which are committed solely 

against property or the public order are, on 
the whole, less severe than offenses involv­
ing threats, injuries, or death, or other inva­
sions of another’s person. AS 11.41.100 et 
seq., 11.46.100 et seq., 12.55.155(c), (cXl, 2, 
4-6, 8, 12, 18).

6. Crim inal Law «=986.2(1)
Extent o f harm visited upon victim by 

the offender is a proper consideration at 
sentencing.

7. Crim inal Law e=»982.4(2)
Where an offense is against only prop­

erty, involving no physical threats or vio­
lence, where it  is the offender’s first felony 
conviction, and where there is no back­
ground of unsuccessful paroles or proba­
tions which would indicate that probation is 
unsuitable to protect the public, to deter the 
offender, and to further his rehabilitative 
process, probation, coupled with restitution, 
is the appropriate sentence unless other fac­
tors militate against it.

8. Crim inal l,aw «=98G.2(l)
Financial inability o f an offender to 

make restitution should not be regarded as 
u factor favoring a sentence of incarcera­
tion.

I. Both were also charged w ith  an additional 
count of grand larceny, three counts of hurgla-

9. Larceny
Where, although defendant’s convic­

tions on two counts of grand larceny were 
his firs t felony convictions, defendant had 
record of numerous misdemeanors which in­
volved extreme dishonesty, where, although 
there was no background of supervised pro­
bation, defendant had failed to make resti­
tution for prior offenses and, where, al­
though offenses in question w'v-e solely 
against property, one of the feloni3s was a 
large scale crime and had severe impact on 
uninsured victim, some period of incarcera­
tion was warranted. AS 11.41.100 et seq., 
12.55.015(b).
10. Larceny c=>88

Concurrent sentences of eight years 
with four suspended after conviction on two 
counts of grand larceny were excessive and 
upon remand defendant should receive con­
current sentences which, including any peri­
od o f suspension and probation, did not 
exceed five years in total length. AS 11.- 
41.100 et seq., 12.55.015(b).

David C. Backstrom, Deputy Public De­
fender, Fairbanks, for appellant.

Bill D. Murphree, Asst. Dist. A tty., and 
Harry L. Davis, Dist. Atty., Fairbanks, for 
appellee.

Before RABINOW1TZ, C. J., and CON­
NOR, BURKE, MATTHEWS and COMP­
TON, JJ.

OPINION

RABINOWITZ, Chief Justice.

David Leuch pled guilty to two counts of 
grand larceny. The superior court imposed 
concurrent sentences of eight years with 
four suspended. Leuch now appeals this 
sentence, claiming it  is excessive.

[1 ] The offenses to which Leuch and his 
co-defendant, Michael Darr, pled guilty in­
volved the the ft o f two motorcycles from 
the Fairbanks Harley-Davidson dealership 
and the theft of a safe, u dolly, and approxi­
mately $12,000 from the Healy Roadhouse 
on the Parks Highway .1

ry not In a dwelling, and one count o f conceal­
ing stolen property, and Darr was charged w ith
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The prescntoncc report on Leuch’s back­
ground shows that he grew up in a “ stable, 
loving environment”  with his adoptive par­
ents in California. During that time, he 
graduated from high school, having partici­
pated in the tennis and music programs and 
served as class president. He attended col­
lege for a time, but his grades show that he 
was a poor student at this level.

In  1975, having taken a three-month 
course in truck driving, Leuch began to 
drive a truck cross-country. In 1976, he 
worked for a few months for a Manpower 
program in Denver, Colorado, then came to 
Anchorage in June of 1976 to find a truck­
ing job. For three months in 1977, he was 
employed as a driller’s helper. From June 
of 1977 to February of 1979 he worked as a 
cab driver, leasing his own taxi for the last 
nine months of that time.

His criminal record up to that point con­
sisted only o f several tra ffic  offenses. On 
February 14,1979, however, he was convict­
ed o f twenty-six counts of unemployment 
fraud, for which he was given a ninety-day 
sentence with all but fifty -fo u r suspended, 
together with a fine of $260, and was re­
quired to make restitution in the amount of 
$1,274.J

I t  was during this initial incarceration on 
the unemployment fraud charges that he 
met his co-defendant Michael Darr. A fte r 
their release, the two traveled to Fairbanks 
together purportedly intending to file on a 
gold claim of Darr’s. Upon their arrival in 
Fairbanks, their truck broke down. They 
tried to spend the night in the truck until it 
got too cold, according to Leuch, and then 
they entered a church (unlocked, by Louch’s 
account) which apparently led to their con­
viction in Fairbanks on June 12 of petty 
larceny and unauthorized entry .5 Leuch

an additional c. unt of receiving stolen proper­
ty. The state argues that these additional 
counts "cannot he overlooked," forcing us to 
repeat once again that, absent a conviction, an 
indictment is absolutely no evidence o f guilty 
conduct. Waters v. S l .i t i . 483 P,2d ID!) (Alas­
ka 1971).

2. On November 15, 1979, Leuch ndmitted fa il­
ure to make restitution on (his charge, and was
sentenced to an additional 30 days in jail.

was given ten days in ja il. During that 
time, he apparently injured his knee, was 
hospitalized for surgery on some torn carti­
lage in that knee, and later convalesced at 
Caroage North a convalescent home in Fair­
banks. There he met a health care assist­
ant who, presumably concerned about the 
fact that he knew few people in Fairbanks 
apart from Darr, allowed Leuch to reside 
with her until he was able to find suitable 
work.

The theft of the motorcycles was, in 
Leuch’s words, sheer impulse on his part; 
he indicated that Darr, who had been con­
sidering the act for a couple of weeks, sug­
gested it. They went to the motorcycle 
store; Leuch broke a window with a rock; 
Darr climbed through the window and 
opened the door; and each removed a mo­
torcycle which they stored at a friend'3 
cabin.

The Healy Roadhouse the ft was to get 
money to ship the motorcycles out of the 
state. The health care assistant with whom 
Leuch was residing had a friend who had 
formerly been employed at the Roadhouse 
and apparently had a grudge against its 
owner. This friend supplied Darr and 
Leuch with the floor plans of the Road­
house to enable them to locate the safe. 
Darr and Leuch, having planned the ven­
ture for two weeks in advance, broke in by 
unscrewing a single bolt lock on the back 
door. They then found a dolly and used it 
to to remove the safe, taking both safe and 
dolly in a station wagon to a d irt road o ff 
Chena Pump Road. They broke into the 
safe and found about $7500 cash, along with 
numerous checks and notes which they 
burned.4 They then dumped the safe into 
the river.

3. We cannot tell from the record wl ..ner these 
convictions were based oil the entry into the 
church or on another incident.

4. Appellant asserts that the amount which the 
owner or the Healy Roadhouse stated was in 
the safe (SIC,000 in currency and checks) does 
not square w ith the amount o f money Leuch
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Leueh’s letter explaining the incidents 
expressed his remorse over the harm caused 
the victims by his actions.5 He stated that 
he had been in a depressed state of mind 
during his recuperation, and that he was 
too easily influenced by his companions.

Letters on Leuch’s behalf were submitted 
from Leuch’s girlfriend, opining that Leuch, 
being new to Fairbanks, had been unduly 
influenced by his relationship with Darr, 
whom she had known for a long time and 
regarded as “ bad company’’ ; from his g ir l­
friend’s mother, stressing that she would 
continue to accept him into her home and 
endeavor to provide a positive influence; 
and from Leuch’s parents, stating that 
Lcuch’s criminal activity came as a shock to 
them and that they were sure he would 
never engage in criminal behavior again. 
An institutional counselor in Anchorage in­
dicated that Leuch had adjusted well to 
incarceration and was in the less secure 
section of the jail.

The probation officer preparing the pre­
sentence report noted that Leuch was the 
product of a stable home environment; that 
he appeared to be a dependable worker; 
that he was cooperative during the inter­
view; and that he appeared to feel remorse 
for his actions. Although Leuch used alco­
hol and drugs (marijuana and occasionally 
cocaine), they were not a factor in the of-

sald was In the safe when it  was tom  open 
(57,500 in cash). However, Lcucn also stated 
In his letter to the court that he and Dan- 
burned the checks and notes they found in the 
safe, which accounts for any discrepancy.

5. His letter said:
I know that when I had the money and the 
motorcycles I felt guilty and trapped and had 
the empty and insecure feeling of knowing 
they didn't belong to me. It feels good to 
have something that you make for yourself 
and pretty bad if  someone takes it away front 
you. I can assure you that I am tru ly sorry 
about the events that took place and to the 
people I offended!

0. Although the theft of the motorcycles was 
apparently impulsive on the part o f Leuch. the 
theft of the safe, as the probation officer point­
ed out. was a deliberately planned act.

7. The state notes that Leuch is not claiming
that he did not receive the benefit ot this or any

fenses. The probation officer attributed 
Lcuch’s criminal conduct to several factors: 
the fact that Leuch was an impulsive indi­
vidual * w ith poor judgment, especially w ith 
respect to choosing his associates; his lack 
of employment and poor financial situation; 
his lack o f discipline and structure in goal 
orientation; and his lack of familial ties in 
Alaska, where he apparently plans to reside. 
The probation officer noted that Leuch 
stated he had two job offers, one as a 
trucker north of Fairbanks and the other as 
a laborer in a cannery in Dutch Harbor. 
The probation officer did not, however, re­
gard either of these opportunities as a via­
ble job plan. The presentence report con­
cluded by recommending incarceration, in 
view o f the seriousness of the offenses and 
the large amounts of money involved, and 
the fact that Leuch had apparently not 
learned from his prior contacts with the 
criminal justice system.

A t the sentencing hearing, the prosecutor 
apparently ignored his agreement w ith 
Leuch's defense counsel to bring to the 
court's attention Leuch’s cooperation with 
the state in offering to testify against Darr, 
and this was pointed out by defense coun­
sel.7 I t  was also brought out that Darr, 
learning of Leuch’s cooperation, had made 
statements indicating that he intended to 
retaliate physically against Leuch.8

other concession expected. We agree, and this 
aspect of the case is not before us here.

8. The record contains a transcript of an in ter­
view between one of the Investigators on the 
case and an inmate who had overheard Dan- 
talking about the offe.ise. The primary content 
of the transcript concerns Dan's statements 
incrim inating himself in the motorcycle and 
safe thefts. A t the end. the following fact came 
to light:
Q. Can you think of anything else?
A. Ah . . .  The only thing I can think of is that 

. . .  (Darr) does, that he does intend to. to 
settle it w ith David Leuch in the event that 
something physically does happen to David 
Leuch by him that he did have intent previ­
ous to that of doing something to him. 

Q. What you’re trying to say Is that ah, he Is 
upset w-ith David Leuch? Why is that? 

A. I think lie's more o r less upset w ith David 
Leuch because ah. he refers to it as snitch­
ing but— he has reason to believe that
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The superior court did not find Leuch to 
be the worst offender w ithin the class, but 
found the question a close one. The court 
stated that although this was Leuch’s first 
lei y  offense, his misdemeanor convictions 
showed extreme dishonesty, and that he 
was on his way to becoming a professional 
criminal. But the court also noted that, to 
Leuch's credit, he had admitted his partici­
pation and that his attitude in ja il appeared 
to be good. The superior court assessed the 
Chaney factors9 as follows: Leuch's
chances of rehabilitation were greater than 
those of Darr, which were described as 
’’slim"; there was also a little  higher likeli­
hood that Leuch would be deterred by a 
sentence than in the case of Darr, where 
the likelihood was “ not that good"; the 
necessity o f isolation for the protection of 
the community was high: and the extent of 
community condemnation was also high. 
The superior court also expressed the view 
that the deterrent effect of a sentence on 
the general community is negligible in prac­
tically any rase because, in the superior 
court’s view, sentences are not sufficiently 
publicized to have any significant impact 
The court’s main concern was the proximity 
of this offense to Leuch's two prior ja il 
sentences, which precluded a suspended sen­
tence. The court then imposed the concur-

David Lcuch snitched on him for, for ah. 
getting a lesser sentencing in his particular 
crime ,. and then being transferred to a 
different . . .  incarcerated area, he has rea­
son to believe that there was more o r less 
foul play on David Leuch's part.

Q. OK. So in other words, he may try  to. to 
get back at David Leuch i f  possible in some 
manner?

A. Ah. I have reason to believe that ah. psy­
chologically that ah, Mr. Darr, ah. shows 
signs o f rebelliousness, ah, not just to his 
other inmates but to the guards and so 
forth and that I would not put it past ah, 
his particular situation to want to do bodily 
in jury to David Leuch.

9. In S ta le  v. Chaney, 477 P.2d 441. 444 (Alaska
1970). we said:

Under Alaska's Constitution, the principles 
o f reformation and necessity o f protecting 
the public constitute the touchstones of penal 
administration. Multiple goals are encom­
passed w ith in these broad constitutional 
standards. W ith in the ambit c f this constitu­
tional phraseology are found the objectives 
o f rehabilitation of the offender into a non-

rent eight year sentences w ith four years 
suspended.

[2 ,3 ] We w ill modify a sentence only if, 
after an independent review of the record, 
we conclude that the superior court was 
clearly mistaken. McClain v. State, 519 
P.2d 811, 813-14 (Alaska 1974). In review­
ing a sentence, a portion of which is sus­
pended, the period of suspension as well as 
the period of incarceration must be 
weighed. I t  would, of course, be unrealistic 
to consider the suspended time to be as 
harsh a sanction as time to be served in 
prison. However, i t  would also be incorrect 
to consider suspended time as a nugatory or 
insignificant sanction. Thus, this appeal in­
volves concurrent eight-year sentences four 
years of which have been suspended. We 
have previously indicated that, except for 
cases involving particularly serious of­
fenses, dangerous offenses, and professional 
criminals, maximum sentences ought not to 
exceed five years. Donlun v. State, 527 
P.2d 472. 475 (Alaska 1974).

We are in general agreement with the 
position of the ABA Standards that, in the 
absence of affirm ative reasons to the con­
trary, a sentence not involving confinement 
is to be preferred . 10 “ A ffirm ative reasons

criminal member of society, isolation of the 
offender from society to prevent criminal 
conduct during the period of confinement, 
deterrence of the offender himself after his 
release from confinement or other penologi­
cal treatment, as well as deterrence of other 
members of the community who might pos­
sess tendencies toward crim inal conduct sim ­
ilar to that o f the offender, and community 
condemnation of the individual offender, or 
in other words, reaffirmation o f societal 
norms for the purpose of maintaining respect 
for the norms themselves. (Footnotes om it­
ted.)

10. The ABA Standards Relating to Sentencing 
Alternatives and Procedures § 2.3(c) (Approved 
Draft 1968) stales: ''A  sentence not involving 
confinement is to be preferred to a sentence 
involving partial or total confinement In the 
absence of affirmative reasons to the con­
tra ry ," Section 2.4(c) of the same document 
Indicates that "(a) sentence involving partial 
confinement is to be preferred to a sentence of 
total confinement in the absence of affirmative 
reasons to the contrary."
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lo the contrary ’ should be found on the 
basis of a showing that probation, or some 
other alternative to incarceration, is inade­
quate to serve one or more of the Chaney 
criteria. The ABA Standards list the fol­
lowing legitimate reasons for the selection 
of total confinement:

(i) Confinement is necessary in order to 
protect the public from further criminal 
activity by the defendant; or

(ii) The defendant is in need of correc­
tional treatment which can most effec­
tively be provided i f  he is placed in total 
confinement; or

(iii) I t  would unduly depreciate the se­
riousness of the offense to impose a sen­
tence other than total confinement

ABA Standards Relating to Sentencing A l­
ternatives and Procedures § 2.5(c) (Ap­
proved D raft 1968). The Standards go on 
to specify that “ [o]n the other hand, com­
munity hostility to the defendant is not a 
legitimate basis for imposing a sentence of 
total confinement" Id. Wc read these 
considerations as corresponding to the Cha­
ney criteria of isolation, rehabilitation, and 
community condemnation. We also think 
that a finding that a non-custodial sentence 
would fail to deter the defendant and/or 
others to the requisite degree, the other 
factors in the Chaney list, justifies a sen­
tence of incarceration. These “ affirmative 
reasons to the contrary" should have some 
basis in the record.

[4] A significant indication that a non­
custodial sentence is inappropriate would be

To the extent that this policy is inconsistent 
w ith the presumptive sentences laid out in the 
new criminal code or the sentencing guidelines 
proposed by the Sentencing Guidelines Com­
mittee, the latter are to prevail. For most first 
offenders, however, these guidelines leave the 
choice between probation and short periods of 
incarceration open.

11. This policy is also reflected in the new statu­
tory sentencing provisions. AS 12.55.015(b) 
reads:

The court. In exercising sentencing discre­
tion as provided in this chapter, shall impose 
a sentence involving imprisonment when

( I)  the defendant deserves to be im pris­
oned. considering the seriousness of his 
present olfense and his prior crim inal histo­
ry, and imprisonment is equitable consider-

a past history of unsuccessful attempts at 
such sentences. I f  an individual has not 
proven amenable to parole or probation in 
the past, i t  is likely that, absent some 
change, he will not prove to be so in the 
future."

A lack of information which stems from 
the absence of any experience as to how the 
offender w ill perform on probation renders 
it especially d ifficu lt to make any judgment 
as to three of the Chaney factors: the need 
to deter the offender, the need to isolate 
the offender, and the offender’s amenabili­
ty  to the rehabilitative process. On the 
other hand, it  is clear from Leuch's record 
that a pattern o f short incarcerations fol­
lowed by unsupervised release has been in­
sufficient to protect the public, to deter 
Leuch himself, or to assist him in rehabili­
tating himself.

The preference for non-incarcerative 
sanctions may be overridden, even if  infor­
mation is lacking regarding their past use 
in terms o f the above three factors, by the 
other Chaney considerations, general deter­
rence and community condemnation, which 
are not as closely tied to information re­
garding past performance on probation pro­
grams.

Here, the superior court opined that the 
general deterrence factor played little or no 
role." The community condemnation fac­
tor, however, was regarded as significant 
by the superior court.

Ing sentences imposed for other offenses and 
other defendants under sim ilar circumstanc­
es;

(2) imprisonment is necessary to protect 
the public from further harm by the defend­
ant; or

(3) sentences of lesser severity have been 
repeatedly imposed for substantially sim ilar 
offenses In the past and have proven ineffec­
tive in deterring the defendant from further 
crim inal conduct.

12. The superior court was of the view that 
whatever sentence was Imposed would have 
little  or no impact on the community In general, 
as sentenclngs are regarded by the news media 
us insufficiently newsworthy to receive ade­
quate publicity.
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In light o f the fact that the community 
condemnation factor has been the cause of 
some concern in this and other recent cases, 
we think a discussion of this sentencing 
factor is appropriate.

We recently discussed the community 
condemnation factor in Kelly v. State, 622 
P.2d 432, 435-36 (Alaska 1981). There we 
emphasized that community condemnation 
is a different concept from general deter­
rence, a separate sentencing goal under 
Chaney, and from retribution, an impermis­
sible consideration in sentencing.

Many theoretical explanations of this con­
cept have been put forward, all o f which 
are useful in understanding why this aspect 
of Chaney is to be retained in sentencing 
decisions. The Kantian view is that each 
member o f society is granted certain bene­
fits, and agrees to subject himself to certain 
restraints so that other members o f society 
may enjoy these same benefits. When an 
individual ignores these restraints, he 
achieves an unfair advantage over other 
members of society by avoiding his obliga­
tions while continuing to enjoy his benefits.

13. See J. Murphv, Kant: The Philosophy of 
Right 109-12, MO-44 (1970).

14. O. W. Holmes, The Common Law 36 (Howe 
ed. 1963). S e e  also Weiler. W h y  Do W e Pun­
ish? The C ase to r R etribu tive  Justice, 12 U.B. 
C.LRev. 295, 308 (1978):

S ir James Stephen, the famed Victorian 
ju r is t and historian o f crim inal law once said, 
‘ (t]he crim inal law stands to the passion of 
revenge in much the same relation as mar­
riage to the sexual appetite.’ He believed 
that authoritative punishment o f criminals 
was a desirable institution because it  provid­
ed an orderly outlet for emotions that would 
otherwise express themselves in socially less 
acceptable ways. I f  the state did nothing 
about punishing an offender, the natural and 
potentially destructive feelings of resentment 
aroused in victims of the offence o r other 
interested parties would no doubt result in 
attempts at private vengeance.

t5. S e e  Morris, The Future o f  Im prisonm ent: 
Tow ard a Punitive Philosophy, 72 M ich.LRcv. 
1161, 1173 (1974):

No sanction greater than that ’deserved' by 
the last crime, or series o f crimes, for which 
the offender is being sentenced should be 
imposed. The principle strikes directly at the 
larger question I have deferred, namely, why 
not hold all convicted crim inals until risk of 
recidivism is past? M y answer, in part, is

According to Kant, restoration of the bal­
ance on which society depends requires that 
auch an individual lie deprived o f those ben­
efits to some extent.13 Oliver Wendell 
Holmes believed that, since society has re­
quired individual victims to set aside their 
tendency toward private vengeful action in 
favor of societal remedies against the of­
fender, society must punish the offender on 
behalf of the victim or else risk a return to 
private methods of forcing the offender to 
suffer. 14 More recently, concern over the 
disparity in sentences under rehabilitation- 
oriented systems has led to the conclusion 
that some notion o f jus t punishment must 
be included in sentencing considerations.15

[51 Theoretical justifications are of lim ­
ited value in the d ifficu lt sentencing deci­
sion itself in a particular case. Our deci­
sions have not provided the internal struc­
ture which is necessary to implement this 
concept in sentencing decisions. We have 
been reluctant to provide this structure our­
selves because judgments as to the extent 
to which the community condemns a partic-

that the link between established crime and 
deserved suffering is a central precept of 
everyone’s sense of justice, or, more precise­
ly, o f everyone's perception o f injustice. To 
use the innocent as a vehicle for genera) 
deterrence would be seen by all as unjust, 
although it need not be ineffective if  the inno­
cence o f the punished is concealed from the 
threatened group. Punishment in excess of 
what the community feels is the maximum 
suffering jus tly  related to the harm the crim i­
nal has inflicted is, to the extent o f the ex­
cess, a punishment o f the innocent, notw ith­
standing its effectiveness for a variety of pur­
poses.
Compelling reasons for accepting a notion of 

just punishment are explained thoroughly and 
intelligently in several recent works on sen­
tencing theory and proposals, which we com­
mend to sentencing courts and others interest­
ed in sentencing. See  A. von Hirsch, Doing 
Justice: The Choice of Punishments, Report of 
the Committee fo r the Study o f Incarceration 
(1976); Weller, W h y  Do  We Punish? The Case  
tor Retributive Justice, 12 U.B.C.L.Rev. 295 
(1978). See a lso  A . Dershowitz, Background 
Paper to Fair and Certain Punishment, Report 
of the Twentieth Century Fund Task Force on 
Criminal Sentencing (1976); M. Frankel, C rim i­
nal Sentences: Low W ithout Order (1973).
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ular offense are more properly made in the 
legislative area than by the judiciary. The 
new criminal code with its sentencing provi­
sions provides this structure fo r most 
crimes, and should be o f immense guidance 
to sentencing courts. One principle which 
emerges, both from our prior case law and 
from the new criminal code, is that offenses 
which are committed solely against proper­
ty or the public order are, on the whole, less 
severe than offenses involving threats, inju­
ries, or death, or other invasions o f anoth­
er’s person. We have emphasized this fac­
tor in several of our prior decisions,1* and it 
is also inherent in several aspects of the 
new code.17

This is congruent, not only with the theo­
retical justifications noted above, but also 
with common-sense notions of reprchensi- 
bility. In Kantian terms, the imbalance 
which is solely one person’s wrongful loss of 
property and another’s wrongful gain is 
more easily righted than the imbalance 
which involves the victim’s loss o f life, limb 
or dignity. Under the Holmes view, society 
can fu lfill its obligation to the victim of a 
purely financial loss with less drastic means 
(ideally, restitution) than in the case of a 
victim of a physical assault. In common- 
sense terms, the harm imposed on the vic­
tim o f '. financial loss is generally much less

16. See, e. g.. Black v. Sta te, 569 f*.2d 804. 805 
n.6 (Alaska 1977); A ndrew s  v. State, 552 P.2d 
150, 154 (Alaska 1976).

17. Generally, offenses against the person 
(chapter 41 of Title 11) carry higher sentences 
than offenses against property (chapter 46 of 
T itle  I I) .  Additionally eight of the eighteen 
aggravating factors listed it-. AS 12.55.155(c) 
involve potential physical in jury (subsections I. 
2, 4. 5. 6, 8. 12. and 18) as a part of the present 
offense or the offender's record,

18. C(. W, Shakespeare. Othello, Act III. Scene 
iii, tines 157-61:
Who steals my purse steal* trash— 'tl*  some­

thing. nothing,
Tw as mine, 'tis his, and has been slave to  

thousands—
But he that filches from me my good name 
Robs me of that which not enriches him 
And makes me poor indeed.

19. Again, we find significance In the new legis­
lative enactment* which give a greater role to 
restitution in the sentencing provisions

injurious, degrading and painful than the 
harm stemming from a personal threat or 
physical in jury.18 Yet another relevant as­
pect o f purely property crime is that the 
remedy of restitution can approximate the 
"making whole" of a victim in this context 
in a yvay which it  cannot in the context of 
crimes involving physical threats or inva­
sions of a victim's person.18

[6] This is not meant to indicate that 
the loss occasioned by property crimes is an 
insignificant one, or that it  should be disre­
garded, or that it can never result in incar­
ceration. We do think, however, that the 
extent of harm visited upon the victim by 
the offender is a proper consideration at 
sentencing, and that the proper Chaney ve­
hicle for this consideration is the communi­
ty condemnation factor.

[7 ,8 ] Taking all these factors into 
account, we think that where an offense is 
against only property, involving no physical 
threats or violence; where i t  is the offend­
er’s first felony conviction; and where 
there is no background of unsuccessful pa­
roles or probations which would indicate 
that probation is unsuitable to protect the 
public, to deter the offender, und to further 
his rehabilitative progress, probation, cou­
pled with restitution,7* is the appropriate

The Code gives greater emphasis to restitu­
tion than is the cose under existing law. 
Restitution Is available in all cases and in 
connection w ith  most kinds o f sentences. As 
it now stands, only passing reference is made 
to restitution In AS 12.55.100(*H2). where it 
is listed as a possible condition of probation.

Further, because restitution is the one 
sanction which has the potential for making 
a victim  'whole.' or nearly so. and because 
*v “  victim  Is the most frequently Ignored par­
ty  in the Justice system, the Subcommission 
felt that restitution should be given more 
extended treatment as a complementary 
sanction in the Revised Code.

Criminal Code Revision Subcommission. Alas­
ka Criminal Codr Revision, Commentary to ch 
36. art. 6, at 54 (Tent. Draft. Part 6. 1978).

20. Thr probation officer In the Instant case 
noted that Leuch did not have the financial 
resources to make restitution. We do note 
that, generally, an offrnder w ill be in a better 
position to make restitution while in the com-
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sentence unless other factors militate 
against it.21 Naturally, this is not to be 
construed as a hard and fast rule.

[9,10] Here, several factors are present 
which would ju s tify  a departure from this 
general rule. Although these were Leuch’s 
firs t felony convictions, he hnd a record of 
numerous misdemeanors which the sentenc­
ing judge found had involved "extreme dis­
honesty"; although there was no back­
ground of supervised probation, there was a 
failure to make restitution for the prior 
offenses; and although the offenses in 
question here were solely against property, 
one of the felonies was a large-scale crime 
and had a severe impact on the uninsured 
victim. Consequently, the community con­
demnation factor must be placed on the

munity than while incarcerated. Also, the stat­
ute is designed to  permit the imposition of 
restitution w ithout creating undue financial 
burdens on the offender o r his dependents, a 
concern to which the court should give weight 
in cases arising before the application of the 
new statutory provisions. Further, the finan­
cial inability of an offender to make restitution 
should not be regarded as a factor favoring a 
sentence ol incarceration.

21. It was while serving his in itia l sentence for 
his prior mtsdemcanors that Leuch met Darr. 
striking up a relationship which has led to 
nothing but trouble for both and for their inno­
cent victims. Given the probation officer's 
opinion that there was a direct correlation be­
tween Leuch's crim inal tiehavior and his peer 
group association. Leuch's own admission that 
he was unduly influenced by Darr. and Leuch's 
girlfriend's statements that Leuch. who was 
new to Fairbanks, had erred in regarding as his 
friend such "bad company" as Darr. the only 
possible conclusion Is that Leuch 'l prior incar­
ceration had a net Impact of furthering his 
crim inal career. This is u classic illustration of 
the counter-produciwo effect which Incarcera­
tion ran have.

Cf. OSS Shaw. The Crime of Imprisonment 
32 33 (Citadel ed. 1901):

He Is. at the expiration of his sentence, flung 
out o f the prison into the streets to earn his 
living in a labor market where nobody w ill 
employ an ex-prisoner . . . .  He seeks the 
only company in which he Is welcome: the 
society of criminals; and sooner or later, 
according to his luck, he finds himself in 
prison again. . . .  The crim inal, far from be­
ing detriTed from  crime, is forced Into It; and 
the citizen whom his punishment was meant 
to protect suffers from his depredations.

upper end of the spectrum for property 
crimes. Thus, we are unwilling to hold that 
the general rule articulated above must be 
applied literally in the case at bar. There­
fore we think the sentencing court was 
correct in concluding that some period of 
incarceration was appropriate. We think 
the court was clearly mistaken, however, in 
imposing concurrent sentences o f eight 
years w ith four suspended. Given the cir­
cumstances of this case we think the superi­
or court was clearly mistaken in imposing a 
total sentence which exceeded five yeara.a 
In short, we hold the sentence is excessive 
and that upon remand appellant should re­
ceive concurrent sentences which, including 
any period of suspension and probation, do 
not exceed Five yeara in total length.

Obviously, we do not mean to intimate that 
incarceration always has this effect, or that the 
end result is solely caused by the incarceration 
rather than by the offender's exercise of free 
w ill. The pattern here, however, is too striking 
fo r us not to notice it.

22. Linder the new criminal code, Leuch's o f­
fenses would be classified as Theft in the 
Second Degree, a class C felony. AS 11.46.130. 
Under that statute, no presumptive sentence is 
given for first offenders, but we note that the 
maximum sentence would be five years, the 
presumptive sentence for a second offender 
tw o years, and the presumptive sentence for a 
th ird  olfendcr three years. AS 12.55.125(e).

The Sentencing Guidelines Committee's cur­
rent .-ccommendations as to first offenses, 
which had not been promulgated as o f the time 
sentence was imposed in this case, coordinate 
well w lih  this statutory scheme. For this par­
ticular class C felony, the presumptive sentence 
under those recommendations fo r a first o f­
fender is probation, w ilh  up to sixty days incar­
ceration. The presence of aggravating factors 
(Including a history of misdemeanor convic­
tions involving fraud, theft, or violence), to be 
specified by the sentencing judge, may support 
any sentence between sixty days and two 
years. A  sentence In excess of tw o yeara 
(which would exceed ihe presumptive sentence 
fo r second offenders) should not be imposed 
unless the court finds on the basis of clear and 
convincing evidence that manifest injustice 
would result from the imposition of a sentence 
o f two years or less, and the "extraordinary" 
circumstances necessary to support this finding 
are lo be specified in the record.
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MATTHEWS, Justice, w ith whom 
BURKE, Justice, joins, dissenting.

In view of the fact that the defendant 
had been twice incarcerated for two sepa­
rate crimes not long before he committed 
the two felonies of which he now stands 
convicted, and in view of the premeditated 
nature of the theft o f the safe, I am unable 
to say that the trial court was clearly mis­
taken in imposing concurrent eight year 
sentences w ith four years suspended.
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PAU G -VIK , INC.. LTD., Appellant, 

v.

WARDS COVE PACKING CO., INC., and 
State o f Alaska, Appellee,

STATE o f Alaska, Cross-Appellant, 

v.

PAUG -VIK, INC., LTD., Cross-Appellee. 

Nos. 5015, 5149.

Supreme Court of Alaska.

Sept. 25. 1981.

Village appealed decision of the Com­
missioner of Natural Resources that can­
nery wus entitled to its requested appropri­
ation of water. The Superior Court o f the 
State of Alaskn, Third Judiciul D istrict, An­
chorage, James K. Singleton, J., found ap­
propriation was proper, and village appeal­
ed. The Supreme Court, Matthews, J., held 
that water rights ucquirtd by appropriation 
under federal public land laws were convey­
ances of an interest in public land and 
water areas pursuant to federal law within 
meaning of Aluska Native Claims Settle­
ment Act and, therefore, would be regarded

as extinguishing aboriginal title  to the same 
interest.

Affirm ed.

1. Waters and W ater Courses «=»23
W ater rights acquired by appropriation 

under federal public land law is an interest 
in real property and, when it  is acquired, it 
becomes private property. 43 U.S.C. (1976 
Ed.) § 661.

2. United States «=»105
Waters and Water Courses «=20

Water rights acquired by appropriation 
under federal public land laws were "con­
veyances of an interest in public land and 
water areas" pursuant to federal law within 
meaning of the Alaska Native Claims Set­
tlement Act and, therefore, would be re­
garded as extinguishing aboriginal title  to 
the same interest 43 U.S.C. (1976 Ed.) 
§ 661; Alaska Native Claims Settlement 
Act, § 4(c), 43 U.S.C.A. § 1603(c).

See publication Words and Phrases 
for other judicial constructions and 
definitions.

David C. Crosby, Wickwire, Lewis, Gold­
mark & Schorr, Seattle, Wash., and Robert
S. Spitzfadcn, Smith &  Gruening, Anchor­
age, for appcllant/cross-nppellcc.

R. Eldridge Hicks, Ruskin, Barker & 
Hicks, Anchorage, for appellee Wards Cove 
Packing Co.

Thomas E. Mencham, Asst. Atty. Gen., 
Anchorage, and Avrum M. Groan, A tty . 
Gen., Juneau, for ap|>ellee/cros3-a>j|>ellant 
State o f Alaska.

Before RABINOW ITZ, C. J., CONNOR, 
BURKE, and MATTHEWS, JJ., and 
SCHULZ, Superior Court Judge.*

OPINION

MATTHEWS. Justice.

Paug-Vik, Inc., the native village corpora­
tion o f the village o f Naknck, nos appealed

• Schulz. Superior Court Judge, sitting by assign­
ment made pursuant to article IV, section 10 of

the Constitution of Alaska.
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SUBJECT:

TO:

FROM:

CSHJR 43(FIN) and CSSSSJR 2(STA)
(Work Order No. 8-LS1056\I and 18-LS0164\R)

Senator Loren Leman 
Attn: Portia Babcock

Jerry Luckhaupt^^^
Legislative Counsel

You have asked various questions concerning the above-referenced bill.

Question 1: Is there a single subject problem with CSSSSJR 2 (STA)?

In response to your question, I do not see any problem with CSSSSJR 2(STA) 
vis-a-vis the single subject requirement concerning bills that is contained in the 
constitution. Article II, § 13 of the Alaska Constitution provides that "[ejvery bill 
shall be confined to one subject.. .." Since art. XIII, § 1 of the Alaska Constitution 
does not refer to a bill being used to amend the constitution it is debatable whether 
the single subject requirement applies to constitutional amendments.-^ In my view 
at least (and the view historically taken by this office), the single subject requirement 
does not apply to constitutional amendments under art. XIII, § 1. In any event, even 
if the single subject requirement is applied to this resolution, I believe that the 
resolution is confined to a single subject, that being "crime". In this regard, the 
Alaska Supreme Court has held that what constitutes one subject should be broadly 
construed so as to allow the legislature to embrace in one act all matters properly 
connected with one general subject. North Slope Borough v. SOHIO Petroleum 
Company. 585 P.2d 534 (Alaska 1978); C.ellert v. State. 522 P.2d 1120 (Alaska 1974). 
To that end, the Alaska courts have upheld such broad general single subjects as 
"land," see State v. First National Bank of Anchorage. 660 P.2d 406 (Alaska 1982), 
and "criminal law," see Galbraith v. State. 693 P.2d 880 (Alaska App. 1985). 
Considering the wide latitude the courts have afforded the legislature in this regard,

-J For an example o f Hie difference between bills and constitutional amendment proposals, bills arc 
subject to veto by the governor under art. II, § 15, while constitutional amendment proposals under 
art. X III, § 1 are not.



I have no reason to doubt that sections 1 and 2 can survive together and that there 
is but one single subject.

Q uestion 2: What, t'rom CSSSSJR 2(STA) can be put into CSHJR 43(FIN) without 
changing the title of the resolution?

Sections 2 and 3 of CSSSSJR 2(STA) can be rolled into CSHJR 43(FIN) without any 
trouble (if 1 understand that you would like to replace all of CSHJR 43). Of section 
1 of CSSSSJR 2(STA), I believe that only the additions of ", the rights of victims of 
crime, and restitution" may be added to the bases provided in the second sentence 
of section 1.^ All of the other changes made to art. I, sec. 12 in section 1 of the 
resolution cannot be made without a change in the title to CSHJR 43(FIN).

Q uestion 3: If all of CSSSSJR 2(STA) is rolled into CSHJR 43(F1N) what would 
need to be done?

As stated in response to Question 1, Uniform Rule 49(a)(5) provides that joint 
resolutions shall be treated in all respects as bills. Uniform Rule 41(b) provides an 
amendment in the second house to the title of a bill is not in order unless the title 
change is merely clerical or technical. Uniform Rule 54 allows the rules, including 
Rule 41(b) to be suspended by a concurrent resolution approved by a two-thirds vote 
of each house. It is my opinion that rolling all of CSSSSJR 2(STA) into CSHJR 
43(FJN) would necessitate a substantive change to the title. So to comply with the 
Uniform Rules you would need a title change resolution. Of course the legislature 
could always ignore the Uniform Rules. Such an action would probably not be fatal 
to the resolution if it passed and was subsequently challenged. Bear in mind also that 
unlike a bill, there is no constitutional requirement that the contents of a resolution 
proposing amendments to the constitution be reflected in its title.

Generally, the courts will not consider questions regarding the procedure of the 
legislature because of separation of powers considerations. fMalone v. Meekins. 650 
P.2d 351 (Alaska 1982); Abood v. Leanuc of Women Voters of Alaska, 743 P.2d 333 
(Alaska 1987)) Only failure to comply with constitutional requirement: regarding the 
enactment of legislation will cause a court to invalidate the legislation. Even the 
Uniform Rules themselves recognize the principal that violations of the rules can be 
waived by the body through failure to object. (Uniform Rule 54)

When a rule is cooperatively disregarded by both legislative bodies, it is, as a practical 
matter suspended despite the failure to take formal action suspending the rule. 
Mason’s Manual provides in Section 24

Senator Loren Leman
March 17, 1994
Page 2

=7 This change would necessitate the removal o f the words "and upon" in that sentence following 
"reformation."



Senator Loren Leman
March 17, 1994
Page 3

Sec. 24. Failure of a House of the Legislature to Conform to Its Rules 
Does not Invalidate Its Acts.

1. Violation of rules of procedure adopted by a house 
of the legislature for its own convenience and not 
required by the constitution will not impair the validity 
of a statute.

2. A legislative body having the right to do an act must 
be allowed to select the means of accomplishing such act 
within reasonable bounds.

3. A rule is virtually repealed for the occasion when it 
is disregarded by those who have power to control it; 
and the act of breaking it is at least a suspension of it.
The body at its preceding meetings does not have the 
power to bind its successors or to put shackles on it that 
might be cast off only in a particular way.

4. Under a constitutional provision declaring that each 
house of the legislature shall determine the rules of its 
own proceedings, the fact that a house acted in violation 
of its own rules or in violation of parliamentary law in a 
matter clearly within its power does not make its action 
subject to review by the courts.

The Abood case, involved violation of the Open Meeting Statute, not a Uniform 
Rule. The court still held that violation of committee procedures, even of procedures 
set out in statute rather than rule, does not invalidate the resulting legislation.

Rule 54 provides to each house of the legislature a method of enforcing a Uniform 
Rule that has been violated by the other house:

If either house violates a uniform rule a question of order may be 
raised in the other house. If it is decided by the other house that the 
Uniform Rules have been violated, the bill involved in that violation 
shall be returned to its house of origin without further action.

GPL:pl
94-217.plm



SPONSOR STATEMENT

SENATE JOINT RESOLUTION NUMBER 2

PROPOSING AN AMENDMENT TO THE CONSTITUTION OF THE STATE 
OF ALASKA RELATING TO THE RIGHTS OF VICTIMS OF CRIMES.

In the past, courts both state and national, have leaned toward the rights of 
the accused in concern to judicial process, trial proceedings, and sentencing. 
This has led in some cases to the rights of the victims of crime being 
overlooked or even overtly ignored.

SJR 2 seeks to balance the approach courts take in trial proceedings, by 
mandating that the impact on the victims of crime be taken into account in 
nine specific areas. These nine rights of crime victims are:

1. The right to be treated with fairness and respect for their dignity and
privacy; throughout the criminal justice process;

2. The right to timely disposition of the case following arrest of the
accused;

3. The right to be reasonably protected from the accused throughout the
criminal justice process;

4. The right to notification of court proceedings;

5. The right to attend trial and all other court proceedings that the
accused has the right to attend;

6. The right to confer with the prosecution;

7. The right to make a statement to the court at sentencing;

8. The right to restitution as provided by law;

9. The right to information about the conviction, sentence, imprisonment,
and release of the accused.

None of these guaranteed rights of the victim in any way diminish the rights 
of the defendant or his/her defense.



N a t i o n a l  
V ic t im  C e n t e r

V ) to v o c a c y  «na  rvco u rc*  c * n * '  tc u n o M  m rxsnor at S onny to n  b u ic n

O V E R V IE W  OF C R IM E  A N D  V I C T I M I Z A T I O N  IN A M E R IC A

GENERAL DATA

•  A bou t 34.7 m illion  Americans age 12 or o lde r were v ictim s o f  crim e in 1987.
T h is  is a 1.8% increase in o v e ra ll crim es from  1986, the lowest leve l o f  c rim e 
since 1971. (Bureau o f Justice Statistics, Criminal Victimization in 1987,
N C J -1 13587. October 1988)

•  O ne v io len t crim e occurred every 21 seconds in 1987. (F ed e ra l Bureau o f  
In vestiga tion . U n ifo rm  C rim e Reports, Crime in the United States, JU S -432 , 
Re lease  date J u l y  10, 1988)

•  A lm ost 6,000.000 o f the crimes comm itted in 1987 were c la ss ified  as v io len t. 
(B u reau  o f  Justice Statistics, C rim ina l V ic tim isa tio n  1987, N C J -1 13587, O ctobe r 
1988)

•  One in fo u r American households were touched by a crim e o f v io lence o r th e ft  in 
i 1987 , the same p ropo rtion  as in the p rev ious two years. (Bu reau  o f  Justice
1 S tatistics, H ouseholds Touched by C rim e. 1987. N C J -1 11240 May 1988)

•  The National C rim e S u rvey  determ ined that an estimated 34.1 m illion  crim es, 
in c lud ing  both completed and attempted o ffenses , were comm itted against 
in d iv id u a ls  or households across the U n ited  States in 1986. (Bu reau o f  Justice 
S tatistics , C rim ina l V ic tim iza tio n  in the U nited  S ta tes . 1986, N C J -1 1 1456, August
1988)

•  A lm ost 5% o f the nation's households had a member who was the v ic tim  o f a 
v io le n t crime in 1987. (Bu reau  o f Justice Statistics, H ouseholds T ouched  b y  C rim e.
1987, NCJ-1 11240. May 1988)

« M ales were more o fte n  v ictim ized by strangers than were fem ales: 67%  o f  
v io le n t crimes com m itted against males and 45%  o f  v io len t crimes com m itted 
aga in st fem ales were comm itted by strangers. (Bu reau  o f  Justice S tatistics, 
Criminal Victimization in the United States, 1986n N C J -1 1 1456, August, 1988

•  A pp rox im a te ly  a th ird  o f v io len t crim es in vo lved  the presence o r use o f  a 
w eapon. (Bu reau  o f  Justice Statistics, Criminal Victimization in the United States, 
1986. N C J -1 1 1456. August 1988)

•  A t cu rren t crim e rates, an estimated fiv e -s ix th s  o f U.S. citizens w ill be 
v ic tim s o f  attempted or completed v io leu t crimes du ring  the ir life t im e s . The 
r is k  is greater fo r  males than fem ales and fo r  blacks than whites. (B u reau  o f

)  Justice Statistics, Report to the Nation on Crime and Justice. Second Edition.
N C J-105506 , M arch 1988)

szca-\ki*Mt -nh-StrMt-Siirta.inm ■ Enrt Wnrth Tnxm 7S1Q2 • (817) 877-3355



D O M EST IC  V IO LEN C E

« Conservative  estimates predict domestic v io lence a ffe c ts  m ore than 2.1 m illio n  
women, fo u r  m illio n  ch ild ren  and one m illion  o ld e r people each year. (F am ily  
V io lence P ro jec t, San Francisco, C a li fo rn ia , Safe At Home: Domestic Violence is 
Everyone's Business)

•  The most lik e ly  c lass ifica tion  fo r  incidents o f  domestic v io lence is simple 
assau lt, which is a m isdeameanor in most ju risd ic tion s . (A m erican  Bar 
A ssociation Journal. Violence in the Home, May I , 1987)

•  In 1986, at least h a lf o f  the domestic 'simple assaults* a c tu a lly  invo lved  
b od ily  in ju ry  as serious or more serious than 90%  o f  a ll rapes, robberies and 
agg ravated  assaults. (Bu reau  o f  Justice S tatistics, Preventing Domestic Violence 
Against Women, N C J -102037, August, 1986)

9 Tw en ty  to f i f t y  percent o f American couples have s u ffe re d  v io lence re g u la r ly  in 
th e ir m arriage. (N a tio n a l Institu te o f Mental H ea lth , Plain Talk About Wife 
Abuse, Ju ly  29, 1987)

•• In the National Crime Survey, seven out o f  ten incidents o f  domestic v io lence 
were com m itted by the woman’s spouse, ex-spouse, b o y fr ie n d  or e x -b oy fr ie n d . An 
estim ated 52% o f  a ll incidents o f domestic v io lence were repo rted  to po lice . 
(B u reau  o f  Justics Statistics, BJS Data Report. 1987, N C J -1 10643, A p ril 1988).

D R U N K  D R IV IN G

•  E ve ry  22 m inutes, one person dies in an a lc oh o l-re la te d  au to crash. (N a t io n a l 
H ighw ay T r a f f i c  Sa fe ty  A dm in istra tion , Preliminary Estimates of 1987 Highway Safety 
Statistics. 1988)

« Estimates o f  the econom ic costs o f  d runk d r iv in g  range from  SI I b i llio n  (N H T SA ,
1985 ) to S24 b i llio n  (A lls ta te , 1982) each year. (M others Against D runk  
D riv in g , A Summary of Statistics Related to the National Drunk Driving Problem,
O ctobe r 1988)

•  In 1987, n e a r ly  nine 15- to 19-year-oids died each day in a lc oho l-re la ted
t r a f f i c  crashes. (N a tio n a l H ighway T ra f f ic  S a fe ty  A dm in is tra t io n , Preliminary Estimates 
of 1987 H ig h w a y  Statistics. 1988)

•  Between 1970 and 1986 arrests fo r  DW I increased n e a r ly  223% , while the num ber 
o f licensed d riv e rs  increased by 42% . (B u reau  o f  Justice S tatistics , Drunk 
Driving, N C J-109945 , F eb ru a ry  1988)

•  N e a r ly  h a l f  o f those in ja i l f o r  DW I had p rev iou s ly  been sentenced to 
p rob a tion , ja i l ,  o r p rison fo r  DW I. (Bu reau  o f Justice S tatistics , Drunk 
Driving, N C J-109945 . F eb ru a ry  1988)



H A T E / V I O L E N C E  C R I M E S  (cont'd)

•  The incidents o f anti-gay vio lence rose 42%  in 1987. A record 7.008 incidents,
ranging from  verbal abuse to slay ings, were reported to the National Cay and Lesbian
Task Force. F ifteen  percent o f  a ll incidents reported in 1987 and fiv e
percent o f the physical assaults in vo lved  verba l re fe rences to A IDS . (N a t io n a l 
G ay and Lesbian Task Force. Anti-Gay Violence. Victimization & Defamation 
in 1987)

• In January  o f 1988, f iv e  states requ ired  po lice to record and report incidents
o f rac ia l, re lig ious and ethnic v io lence . Th ree  states had established 
procedures to co llec t data , a lthough there was no data co llec tion  leg is la tion . 
(N a tio n a l In stitu te Against P re jud ice  and V io lence , Forum new sletter, V o l 3,
No. 1, January 1988)

HOMICIDE

•  In 1987, there was one m urder eve ry  26 seconds. (F ede ra l Bureau o f  
Investiga tion , U n ifo rm  C rim e Reports , Crime in the United States, JU S -4 3 2 ,
Re lease date Ju ly  10. 1988)

•  C rim in a l hom icide is one o f the 15 most freq u en t causes o f death, and f o r  the 
15- to 34-year age group , it is second on ly  to accidents as a cause o f  death . 
(W ashington C rim in a l Justice R eports , Crime Victims Digest, V o l 5. No. 11. 
November 1988)

•  At the cu rren t hom icide rates, about one out o f  every 133 Americans w ill become 
a m urder v ictim . Fo r b lack males, the p ropo rtion  is estimated to be one in
30. (Bu reau  o f Justice Statistics, Lifetime Likelihood of Victimization,
N C J -104274, March 1987)

•  In 1986, 95% o f the b lack m urder v ictim s were s la in  by b lack o ffe n d e rs ; 88%  o f  
the white m urder v ictim s were k i lle d  by white o ffe n d e rs ; males were most o fte n  
sla in by males (8 3% ); however, 9 out o f eve ry  10 fem a le  victim s were m urde red  
by males. (F ed e ra l Bureau o f In vestig a tion , Uniform Crime Reports 1986,
JU S -432 , Release date Ju ly  25. 1987)

S E X U A L  A S S A U L T

•  E ve ry  six m inutes du ring  1987, one Am erican was fo rc ib ly  raped. (F e d e ra l 
Bu reau o f In vestiga tion , U n ifo rm  C rim e R eports , Crime in the United States, 
JU S -432 . Release date Ju ly  10. 1918)

•  O f the almost 125.000 rapes repo rted  to the Bureau of Justice Statistics in
1987, 36.4% happened between 6:00 a.m. and 6:00 p.m. and 35.9% occu rred  between 
6:00 p.m. and m idn igh t. (Bu reau  o f  Justice Statistics, Sourcebook of Criminal 
Justice Statistics. 1987, N C J -1 1 161 2)

-  112 -



LEGISLATION (cont'd)

9 Fo rty -e igh t states now allow  the use o f v ictim  impact statements, 

e Seventeen states mandate court appearance fo r  victim^

0  T w en ty - fo u r states have plea ba rga in /consu lta tion  leg is la tion .

•  F o r ty - fo u r  states have vrctim /w itness in fo rm a tio n  statutes.

•  T h ir ty - fo u r  states have n o tific a tion  o f  f in a l d isposition .

•  T h ir ty -n in e  states have no tific a tion  o f  the release o f  p risoners in fe lo n y  
cas^s.

0  F o rty -s ix  states have victim  compensation program s.

t  E ve ry  state, inc lud ing the D istric t o f  C o lum b ia , have some sort o f  res titu tion  
leg is la tion , and 23 states have m andatory res titu tion  leg is la tion .

Source: National Organization for Victim Assistance, January  1988.

F O R  F U R T H E R  I N F O R M A T I O N  C O N T A C T :

National Victim Center 
307 W. 7th S tree t, Suite 1001 
Fort W orth , T X  76102 
(817 ) 877 -3355

U.S. Department of Justice 
633 In d iana  A venue , N.W.
Washington, DC  20531

Bureau o f Justice  Statistics: (2 0 2 ) 724-7782 
N a tion a l In s titu te  o f  Justice: (2 02 ) 724-2949 
O ff ic e  fo r  V ic tim s o f  C rim e: (2 0 2 ) 724-6134

Federal Bureau of Investigation 
O ffic e  o f P u b lic  A f fa i r s  
10th and Penn sy lvan ia  Avenue 
W ash ington, DC  20535 
(2 02 ) 3 2 4 -3000
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A m on a:

California:

Colorado:

Florida:

Illinois:

Kansas:

Michigan:
/
1

After the amendment failed in Jie 1988 legislative session, a state 
coalition of victims’ rights organizations began a citizens’ initiative to 
qualify the amendment for the November 1990 ballot. The amendment 
received support from 58% of the voters and was passed into law in 1990.

Proposition 8 -- the Victims’ Bill o f  Rights -  was ratified by voters in 
1982. Among the rights granted to crime victims are the rights to speak 
at sentencing and parole hearings.

During 1991 National Crime Victims’ Rights Week, supporters kicked off 
the Colorado campaign to pass a constitutional amendment. Two weeks 
later, the amendment had passed both the Senate and the House, and was 
signed by the Governor. Comprehensive enabling legislation was also 
passed in 1992. The amendment was ratified with support from 86% of 
voters in the November 1992 General Election.

The state legislature passed the amendment during the 1987 legislative 
session, which was ratified by 90% of the voters during the 1988 
November General Election.

House Joint Resolution Constitutional Amendment 21 was introduced 
during the 1990 legislative session. It failed to move out of Committee. 
A strong coalition succeeded in getting a new amendment introduced and 
passed during the 1992 legislative session. Iltnois voters overwhelmingly 
supported constitutional rights for crime victims with 77% of the vote in 
the 1992 November General Election.

Attorney General Bob Stephan made the passage of a constitutional 
amendment a priority in his 1992 legislative package. Senate Resolution 
1634 passed through the legislature, and was ratified with 84% of the 
electorate in the 1992 November GenersJ Election.

The amendment submitted by Rep. Bill Van Regenmorter was passed by 
the state legislature during the 1988 session, and won an overwhelming 
80% voter approval in the November 1988 General Election.
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Missouri:

New Mexico:

New Jersey: 

Washington: 

Rhode Island:

Texas:

Wisconsin:

An amendment introduced during the 1990 legislative session was passed 
by the House of Representatives, but failed to pass out of the Senate by 
the end of the legislative session. It was successfully re-introduced and 
passed during the 1991 legislative session. In the General Election of 
1992, 84% of Missouri voters supported passage of the constitutional 
amendment.

The amendment was introduced during the 1991 legislative session. It 
was heard and passed out of three Senate committees, but the session 
ended before a vote of the full Senate was taken. The amendment was re­
introduced in the 1992 legislative session and passed. In the General 
Election of 1992, 68% of voters supported the constitutional amendment 
for victims’ rights.

The amendment was passed by the legislature and ratified by the voters 
in November of 1991.

Submitted by Attorney General Eikenberry, the amendment was passed by 
the 1989 legislature and ratified by 78% of voters in November 1989.

In 1986, voters passed a constitutional amendment granting victims the 
right to be treated with dignity and respect, the right to victim impact 
statements, and the right to receive restitution.

The amendment was submitted and passed during the 1989 legislative 
session, and ratified by 73% of the voters in November of 1989.

Legislation was introduced prior to the conclusion of the 1990 legislative 
session and was re-introduced in April 1991, where it worked through the 
Senate Judiciary Committee. During the 1992 session, the bill was passed 
by the Senate and the House. By law, an amendment to the Wisconsin 
Constitution must be passed by two consecutive legislative sessions; it did 
so in the 1993 legislative session, and was ratified on April 6, 1993.
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A laska:

Georgia;

Maryland;

Maine:

Massachusetts:

Nebraska;

Nevada:

Representative Dave Donnelly introduced HJR 76 during the 1992 
legislative session. Now Senator Donnelly, he will re-introduce the 
amendment with bi-partisan representation.

A constitutional amendment will be introduced in the 1993 legislative 
session.

The amendment was originally introduced during the legislative session of 
1989. Despite several failures, dedicated coalition members continue to 
press for the amendment’s passage. . •

An amendment was introduced in 1991, and is currently pending.

Legislation was originally introduced in 1990. Senate Bill 706 was re­
introduced during the 1992 legislative session. A hearing was held by the 
Senate Judiciary Committee on March 16, 1992, but the Committee has 
yet to vote upon the amendment.

Legislation was introduced during the 1992 legislative session, where it 
passed out of Committee. It is waiting to be heard on the Senate Floor.

Senate Joint Resolution 2 was introduced during the 1993 legislative 
session.

New York:

N. Carolina:

Legislation was introduced in the Senate in June of 1990. During the
1991 legislative session, Assemblyman Yevoli introduced the Assembly 
version of the bill. The bill was re-introduced during the 1992 legislative 
session in the Senate and a companion bill was introduced in the 
Assembly.

The Legislative Research Commission (LRC) subcommittee studying the 
rights of victims in North Carolina voted unanimously in December of
1992 to support the current language of the proposed victims’ rights 
constitutional amendment legislation. The bill will be be presented to the 
full LRC in January 1993 for approval, then will be introduced into the
1993 session of the General Assembly.

o
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Ohio:

S. Carolina:

Updated 4/26/93

/
/

Members of the victims’ rights coalition continue to work toward the 
passage of a constitutional amendment in Ohio. Language was first 
introduced during the 1989 legislative session. Currently assigned to the 
House Judiciary Committee, a hearing date for the amendment has not 
been set.

Legislation was introduced during the 1991 legislative session, Buoyed 
by a 1992 statewide public opinion poll which showed very strong support 
for a victims’ rights constitutional amendment, supporters hope to re­
introduce an amendment in the 1993 legislative session.
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FROM SENATOR STEVENS
02/03/94

02-03-94 04:08PM:

PUBLIC LAW 108-29—MAY 6,1993
Public Law 103-99 
103d Congress

J o in t ^Resolution

To designate the week begimiiDg April 25,1993, Os “National Crime M a y  6,1993
Victima’ Rights Week?. [gjt g2]

Whereas there were over thirfy-five million crimes committed last 
year in  America, with one violent crime occurring every seventeen x
seconds;

Whereas victims of crime across America deserve respect and assist­
ance not only from the criminal justice system, but from society 
as well;

Whereas there is a crucial need to provide crime victims with 
quality programs and services to help them recover from the 
devastating psychological, physical, emotional, a n d  financial hard­
ships resulting from their victimization;

Whereas, there are ten. thousand public and private agencies and 
organizations in the United States that are dedicated to improving 
the plight of crime victims;

Whereas the Nation’s victims’ rights movement and allied profes­
sions deserve recognition for their tireless efforts on behalf o f  
victims of crime and to reduce senseless violence in America; 
and

Whereas it is  essential for all Americans to join together and 
commit their individual and collective resources to victim assist­
ance and violence reduction: Now, therefore, be i t

Resolved by the Senate and House o f Representatives o f  the 
United States o f America in Congress assembled, That the w e e k  
begin nine April 25, 1993, is herehy designated as “National Crime 
Victims’ Rights Week”. The President is authorized and requested 
to issue a proclamation calling upon the people of the United
States to observe the week with appropriate ceremonies and activi­
ties.

Approved May 6, 1998.

LSGISLATT7E HISTORY— SJ. Rea. 62:

CO N G RESSIONAL RECORD. VcL 139 (1993): 
Mar. 29, co&iidertd and passed Sonata. 
Apr. 22, considered and paasod Hnua.

S&-133
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Department of Law 

Proposed Amendment to SS SJR 2 

January 26, 1994

Replace page 2, lines 12 - 14, with the following:

(b) Law enforcement agencies, prosecutors, and the courts shall make every 

reasonable effort to ensure that victims of crimes have the rights set out in (a) of this 

section. However, a failure to ensure these rights does not give rise to a separate cause 

of action against law enforcement agencies, other agencies of the state, or a political 

subdivision of the state.
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F I S C A L  N O T E

S T A T E  O F  A L A S K A  B I L L  N O .  SJ R.2,

1994 L E G I S L A T I V E  S E S S I O N

A N A LY S IS  C O N T IN U A T IO N :
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SENATE CS FOR CS FOR HOUSE JOINT RESOLUTION NO. 43(STA)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY THE SENATE STATE AFFAIRS COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES PORTER, Phillips, Barnes, Bunde, Green, Sitton, Nordlund

SENATORS Donley, Leman

A RESOLUTION

Proposing amendments to the Constitution of the State of Alaska relating to the 

rights of victims of crimes and to penal administration.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article I, sec. 12, Constitution of the State of Alaska, is amended to read:

SECTION 12. PENAL ADMINISTRATION [EXCESSIVE PUNISHMENT1. 

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and 

unusual punishments inflicted. Penal administration shall be based [ON THE 

PRINCIPLE OF REFORMATION AND] upon the following in the order provided: 

the need for protecting the public, community condemnation of the offender, the 
rights of victims of crimes, restitution from the offender, and the principle of 

reformation.

* Sec. 2. Article I, Constitution of the State of Alaska, is amended by adding a new section 
to read:

SECTION 24. RIGHTS OF CRIME VICTIMS. To preserve and protect 

victims’ rights to justice and due process, a victim of crime shall have the right to be 

reasonably protected from the accused, to confer with the prosecution, and to be

•1- S C S  C S H J R  43(STA)
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treated with dignity, respect, and fairness during all phases of the criminal and juvenile 

justice process. A victim of crime shall be entitled to the right: to timely disposition 

of the case following the arrest of the accused; to be informed of and allowed to be 

present at all criminal or juvenile proceedings where the accused has the right to be 

present; to be allowed to be heard, upon request, at sentencing, before or after 

conviction or juvenile adjudication, and at any proceeding where the accused’s release 

from custody is considered; to restitution from the accused; and to be informed, upon 

request, of the accused’s escape or release from custody before or after conviction or 

juvenile adjudication. The legislature shall implement this section.

* Sec. 3. The amendments proposed by this resolution shall be placed before the voters of 

i e state at the next general election in conformity with an. XIII, sec. 1, Constitution of the 

State of Alaska, and the election laws of the state.

WORK DRAFT WORK DRAFT WORK DRAFT
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SENATE CONCURRENT RESOLUTION NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - SECOND SESSION 

RY THE SENATE STATE AFFAIRS COMMITTEE
Introduced:
Referred

A RESOLUTION

Suspending Uniform Rules 24(c), 35, 41(b), and 42(e) of the Alaska State 

Legislature concerning House Joint ResoF'tion No. 43, relating to a constitutional 

amendment concerning victims of crime.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

That under Rule 54 of the Uniform Rules of the Alaska State Legislature, the 

provisions of Rules 24(c), 35, 41(b), and 42(e) of the Uniform Rules, regarding changes to the 

title of a bill, are suspended in consideration of House Joint Resolution No. 43, relating to a 

constitutional amendment concerning victims of crime, by inserting "and to penal 

administration" on page 1, line 2, following "victims" in the title of the version that passed 

the House.

-1-
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S P O N S O R  S U B S T IT U T E  FO R  SE N A T E  JO IN T  R E S O L U T IO N  NO . 2 

IN TH E  LE G IS LA T U R E  OF TH E  STATE  OF A LA SKA

E IG H TEEN TH  LE G ISLA TU R E  - F IR ST  SESS ION

BY SENATORS DONLEY. Leman

Introduced:
Referred:

3/5/93
STA, JUD. FIN

A R E S O L U T IO N

1 P ropos ing  an am endm ent to the Constitu tion  o f  the State o f  A laska  re la ting  to

2 the rights o f  victim s o f  crim es and to penal adm in istra tion .

3 BE  IT  R E S O L V E D  BY  T H E  L E G IS L A T U R E  O F  T H E  ST A T E  O F  A L A S K A :

* Section I .  A rtic le I. sec. 12, Constitution o f  the State o f  A laska is amended to read: 
SEC T IO N  12. EX C E SS IV E  PU N ISH M EN T . Excessive bail sha ll not be 

required, nor excessive fines imposed, nor cruel and unusual punishments inflicted. 
Penal administration shall be based [ON  TH E  PR IN C IP LE  OF RE FO RM A T IO N  
A N D ] upon the fo llow ing  in the o rd e r  p ro v id ed : the need fo r protecting the public* 
the righ ts .g f v ictim s o f  crimes.^and the p rin c ip le  o f  r e f o r m a t i o n ^ 1

o f A laska, is amended by adding a new^ec. 2. A rtic le I. Constitution o f 
section to read:

iciiiu me i

Vhe State

SECT IO N  24. R IG H TS O F  V IC T IM S  O F C R IM ES , (a ) C rime victims, as 
defined by law . shall have the fo llow ing  rights, :»s provided bv law:

(1 )  the right to be treated with fairness and respect fo r their uignity and 
privacy throughout the crim inal justice process;

(2 )  the right to timely disposition o f  the case fo llow ing  arrest o f  the

• 1- SSSJR 2



1 accused;
2 (3 )  the right to he reasonably protected from  the accused throughout
3 the crim inal justice process;
4 (4 )  the right to notification o f  court proceedings;
5 (5 )  the right to attend "rial and a ll other court proceedings that the
6 accused has the right to attend;
7 (6 )  the right to con fer with the prosecution;
8 (7 )  the right to make a statement to the court at sentencing;.
9 (8 )  the right to restitution as provided by law;

10 (9 )  the right to information about the conviction, sentence,
11 imprisonment, crim inal record, and release o f  the accused.
12 (b ) The leg is lature may provide by law fo r the enforcement o f  this section.
13 tc) The legislature may provide fo r assessments against convicted defendants
14 to pay fo r  crime victims' rights.
15 * Sec. 3 . The amendments proposed by this resolution shall be placed before the voters: o f
16 the state at the next general election in con form ity with art. X II I , sec. I. Constitution, o f  the.
17 State o f  A laska , and the election laws o f  the state.

-2- s m i





By GEORGE BRYSON
H ow would you react to the murder o f your 

parents?

For nearly all of us, the question is academic. 
Our answers would be hypothetical. But for longtime 
Anchorage residents Janice Liennnrt and Sharon 
Nahorney, the question isn’t academic at all — it's real. 
So real, i t ’s managed to define who they are and how 
they've lived the ir lives for eight years — ever since 
that spring day in 1985 when 14-year-old Winona 
Fletcher and 19-year-old Cordell Boyd broke into the 
home shared by their parents, Tom and Ann Faccio, 
and aunt, Emelia Elliott, holding all three elderly 
residents at gunpoint, robbing them, listening to their 
cries for mercy, laughing, then shooting them one by 
one, execution style — all because the youngest robber 
forgot to wear her ski mask.

How Lienhart and Nahorney reacted to these mur­
ders is the focus o f this week's magazine. In today's 
cover story. Anchorage free-lance w rite r Linda Wei- 
ford explores what’s happened to the victims, the k il l­
er. and the Alaska crim inal justice system ever since 
Winona Fletcher's tria l made her the youngest con­
victed female murderer in state history.

Among other changes in the ir lives, the Faccio sis­
ters founded Victims fo r Justice, an advocacy group 
with thousands o f members statewide. Through it 
they’ve helped counsel and console hundreds o f v ic ­
tims of violent crime. They've attended countless 
trials. They've lobbied the legislature to promote their 
view of a more victim -friendly crim inal justice system 
— particularly in cases o f juvenile c iirre . Along the 
way they've helped remove the legal veil that previ­
ously prevented youthful crim inals from ever meeting 
face-to-facc w ith their victims, a form o f therapy 
endorsed by both sides as a step toward healing. Iron­
ically, it's a step that the sisters and Winona Fletcher 
haven't yet taken. Fletcher was serving her time in 
far-away North Dakota. I t  wasn’t convenient. But last 
month, prison offic ia ls suddenly transfered her back 
to Alaska. Would Janice, Sharon and Winona fina lly 
meet? That’s where our story today begins.

T h i s  W e e k
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Sisters for justice: Janice Lienhart, eft. and Sharon Nahorney.

WINONA AND THE 
JU ST IC E  S ISTERS :
Alter years spent 
convincing victims ol 
juvenile crime to 
confront the perpe­
trators, Anchorage 
sisters Janice Lienhan 
and Sharon Nahorney 
now must consider it 
themselves: Winona 
Plctct er. who with 
Corde'l Boyd robbed 
and killed Iheir parents, 
has been moved back 
to an Alaska prison. By 
Linda Weilord. P ago6.
COVER : Winona 
Fletcher at her 
sentencing in 1986. 
Oaily News tile photo 
by Fran Dumer.
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A w o n d erfu l a r t ic le
1 can’t  remember all the times I ’ve 

complained about what I perceived as biased 
reporting by the Daily News. Now at last, I am 
favorably impressed! Your artic le  in We 
Alaskans Nov. 29 about the Mormon 
missionaries was wonderful.

So often, members o f the Church o f Jesus 
Christ o f Latter-day Saints get a . lit t le  
defensive when, we see a story about our 
church. We known that most reporters can’t 
seem m w ritca n y th in g  a* ithout workm g in  n 
U ttlenastydigortm foundcd inform ation. * * j ! -

This was just a regular story, presented in a

me and my husband because we f irs t heard of 
the church through missionaries tra d in g  
through our neighborhood. That was in 1953, in 
Anchorage. The church has grown 
considerably in Anchorage and throughout the 
world since then, largely as a result of 
missionary work.

M y husband and I arc going on a mission fo r 
the church also. We are going to the England 
Manchester Mission about the middle o f 

-February. We w ill be gone fo r  J8 months. 
^ 'Thankyou again fo rth e  great a rtic le .1- 
•» ** »  ■: .-l :/ ' '— M arieDickey
’ "Tr*"'' *T /  ; : •  >.y\.■*_•*» (A* -*

S n m o  v u n l v p c  n . i  i c t  r i i o

3tart to starve, feed them animal-rights 
people. Surely they wouldn't m ind giving up 
the ir lives fo r the ir'be loved wolves. Maybe 
they won't love them quite so much as the 
hungry animals move in fo r the k ill.

However we take care o f the w o lf problem, 
it  has to be done. Humans messed up the 
wilderness cycles by k illin g  caribou, so we had 
better smooth it  out as much as possible.

These people also seem to th ink  that we 
trappers ..a re-' a l lj .b lood-thirsty, :<inhumane 

1 m urderers that, ju s t l l ik e ito  w ip e -.w itiill ' fu r  
* animals hfor a 'lit t le  m oney^^canV say ,;lh a t l  

have' e v e rb e a n l o f  *a‘ tfy p p c r 'tf ia t ’d idn’t.fe c l 
merer when thev had to fin ish ofT fuzzv litt le





By
LINDA WEIFORD

A laska’s  vm m *
i

The daugfiters of one 
of her victims 

must now decide 
whether tiiey’re ready 

to confront her.

itting in their 
Fifth Avenue 
office in 
Anchorage, 
sisters Janice 
Lienhartand 
Sharon Nahomey 

tried to absorb the news . 
that their nightmare had 
returned. Their family’s 
killer was back in Alaska.

Licnhart and Nahorney 
hadn't seen Winona 
Fletcher in seven years.
She was just IS then, 
crying in an Anchorage 
courtroom after Judge 
Victor Carlson sentenced 
her to 297 years behind 
bars. Since then, the 
sisters kept close track o f -, t 
her whereabouts. The-': 
last they heard, she was 
still serving time at North 
Dakota State 
Penitentiary.

So they were surprised 
last month to learn that 
Fletcher, now 22, had 
recently been transferred 
to Juneau's Lemon Creek 
Correctional Center to 
serve her remaining 
years. North Dakota's 
penitentiary warden 
evicted her from his 
jurisdiction in October • 
because she was caught ■ >• 
sexually involved with a •> , .male inmate in a coed 'f'r 

ContSnDMjoinmtWQo - .-h-.-jv*->'• •• -As



- t  y^TBut the sisters were even more sur- 
prised to hear what F letcher said 

Htr.’ about' them during her five-day stop- 
S  ’W i n  Anchorage before being flown 
•*£ to Juneau. She said she might want to 

: ' - see the two women now that she s 
back.' ...T d  like to talk to them, but not like 
this." Fletcher said, motioning to the 
commotion ill the small, noisy visiting 
room at the Sixth Avenue Ja il. "They 
hate m e.... I'd like to see them ... (but) I 
honestly don't know what I'd say.”

"I think I'd like to see her, too,'' 
Licnhart said.

“ I'm shaking." said Nahorney.
Nearly nine years have passed 

since 14-year-old Winona Fletcher 
btastcd her way through the sisters’ 
lives and made alarm ing headlines fo r 
the execution-style murders o f their 
parents jn d  aunt.

Her crimes today define much o f 
who the sisters a rc  and what they do. 
As Alaska's prem iere champions o f 
victims' rights, the two women have 
fought court battles, changed laws and 
held the hands o f hundreds o f victims 
who also were belted by crime.

Fletcher's crimes are a lso rooted in 
one o f the toughest questions facing 
Alaska's lawmakers: What to do about 
the soaring frequency and brutality o f 
juvenile crime.

IHE FACCIOS
In 1949, Janice and Sharon Faccio 

moved with their parents from  Cali­
fornia to Alaska. Janice w as . 11, 
Sharon was S.

Their father, Tom Faccio. was a 
business-savvy construction worker 
who came to Anchorage to budd m ili­
tary housing fo r E lm endorf A ir Force 

• Base. In the early '50s, he opened the 
Tom's Plumbing and Heating store on 
Mountain View D rive, where it 
remains open today.

Their mother, Ann, devoted her 
time to the two g irls . She gardened, 
canned fish and raised chickens to 
help provide food fo r  the fam ily.

Also in the 'SOs. their fa ther built a 
large home in East Anchorage on two 
wooded acres bordering Russian Jack 
Springs Park. The trileve l house was 
perched on a h ill, and when the Fac- 
cios moved in, it o ffe red  solitude an i  
scenery.

" It was the peacefulness and the 
■?. view — that's why Daddy built it 
■>. there," Nahorney says today. "We 
^  could look out the window and see 

Mount McKinley and the In let, and 
outside a ll we could hear were the 

.-b i rd s ."
As teen-agers, the two sisters were 

. active in student clubs at East High 
School. They also found fu lfillm en t in 

• worshiping God. Licnhar. made the 
discovery first while attending Bible 
camp one summer.

. .J i ( i “ God became very  rea l to me, and it 
’j'.waa such a wonderful experience,”  she 
i t g n *  today. "When I  got back, I  went on■“ r -■tVvTCt.**' ’

3 S S

The Faccios were a close-knit fam i­
ly  and the kids were governed by 
strict rules.

"We knew our boundaries and 
never got into trouble," recalls Nahor­
ney. "The worst I did was wear lipstick 
too young."

While Janice was studying nursing 
at a Christian college in Washington 
state, her parents adopted a baby boy. 
O rig ina lly  the son o f a re lative , Tom 
J r . grew up angry and rebellious, and 
the sisters never got very close to him.
He would be convicted o f drunken 
driv ing , assault and battery and mali­
cious destruction o f property.

The Faccios' house would serve as a 
center fo r fam ily reunions, Christmas 
and even m arriage celebrations. 
Champagne flowed there in 1960 when 
Janice, 22, m arried her high school 
sweetheart, Wayne Lienhart. And 
vows were exchanged there nine years 
la te r when Sharon, 2S, m arried the 
fam ily  dentist, H a rry  Nahorney.

IHE MAKINGS OF WINONA
Two years a fte r Sharon married, 

Winona Marie F letcher was born in 
Milwaukie, Ore., the firs t o f two child­
ren. H er father walked out on the 
fam ily  when Winona was just 4. By the 
age o f  10, she had her firs t drink o f 
alcohol, and by 11 her firs t jo in t o f 
m arijuana. H er mother, an alcoholic, 
took what was le ft o f the fam ily to 
A laska in 1983, and moved in with an 
abusive, drug-addicted boyfriend. 
Winona would argue with them and 
fle e  their East Anchorage apartment,
She dressed tough, wearing heavy 
makeup, b lack leather and studs. She 
began burglarizing homes with the 
teen-age son o f her mother’s boy­
friend.

“ I didn’ t care about anyone o r  any­
thing back then," reca lls F letcher 
today. "M y mom’s boyfriend. I hated 
him. He was always drunk and high.
He ’d hit her. She’d leave him and go 
back to him. She was so involved with 
a ll that, she lost track  o f me."

At 14, Winona met a street-smart 
young man who paid attention to her.
He was 19-year-old Cordell Boyd, a 
West High School dropout who, like 
Winona, had a passion fo r  stealing. 
Winona stopped attending classes at 
C ln rk Jun io r High when the two 
moved in together and began bur- : 
g larizing homes to buy food and d ru g s .:

During the spring o f 1985, while 
Winona and Boyd were on a stealing 
spree, Licnhart and Nahorney were 
leading lives o f church, fam ily  and 
work.

Licnhart, then 46. was a Sunday 
school teacher and mother o f five . H er 
husband was the manager o f her 
fa the r ’s plumbing business, which, 
a fte r 33 years, was the oldest plumb­
ing supply store in Anchorage.
- Nahorney, 40, was on in terior 

decorator and o ffice  manager fo r  her .’ . 
husband's orthodontic , practice. ■ A . ,i.

sr ***.*• > - . . .
I 0arAmi». <



The Faccio 
home in 
East
Anchorage 
was a 
large 
trilevel 
built in the 
1950s on 
a hill
bordering
Russian
Jack
Springs
Park.
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stepmother o f five  grown children, 
she spent much o f her free  t irie  
with her husband's *v .u , ju ld -  
ren.

Thu sisters kept in close touch 
with the ir mother, 70. and father, 
69, and their 76-year-old aunt on 
their mother's side, Emclia E lliott, 
who had moved in with the e lder 
Faccios 10 years earlie r.

On the afternoon o f April 22. 
1985, Lienhart and her mother 
watched p roud ly as L icnhart’s 
daughter perform ed in a church 
musical. Lienhart dropped her

mother o f f  at the Faccio house just 
before suppertime.

It was the last time she saw her 
mother alive.

THE MURDERS
The follow ing morning, Lienhart 

was beginning another day o f  home- 
schooling her youngest child when 
the phone rang. Her husband
sounded shaken. He had just
received a ca ll at work from  the 
Anchorage Police Department. Her 
parents and aunt were dead, he 
said, and investigators were still

inside the house with the bodies.
Lienhart d rove across town to 

her parents' home thinking it was 
a ll ,i mistake. When she a rrived , 
she was met by members o f 
Anchorage's Homicide Response 
Team. The men explained that her 
parents and aunt had been shot to 
death. Bullets had been fired  
close-range through thc irsku lls .

Several hours la te r and thous­
ands o f m iles away, Nahorney

Continued on Pago 10

W« Al»«>»»■ ID*cmbet ig. 1903 1

Above: Emelia 
Elliott, a year 
before she was 
murdered at age 
76.

Left: Ann and 
Tom Faccio 
moved (o Alaska 
from California in 
I94y.
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at an Anchorage murtuary, where 
the two sisters wept as they brushed 
their mother's hair.

At the service the follow ing day, 
mourners filled  the Abbott Loop 
Christian Center and eulogies were 
spoken throughout the city. Tom and 
Ann Faccio had lived in Anchorage 
fo r 36 years, leaving behind hun­
dreds o f g rieving friends and re la ­
tives.

A'SECRET'KILLER
Six weeks la ter, there were still no 

arrests. Then Nahorney got a call 
from  a police investigator. She was 
unprepared fo r  the news he 
delivered: The reward thev o ffered  
had led to the a rrest o f a female in 
connection with the slayings.

She was on ly 14 years old. Other 
than that, the detective would say tit­
tle more about the suspect. Because 
she was a juven ile , he said, the girl 
was protected by p rivacy laws.

Nahorney hung up The stormy 
g rie f that had gripped her since the 
murders slow ly gave way to searing 
anger.

The suspect was Winona Fletcher.
Despite the p rivacy shield designed 
to protect her. the media soon 
learned her name — and it was 
reported everywhere.

But it wasn't until her boyfriend 
was arrested a few  days la te r that 
Lienhart and Nahorney learned the 
brutal truth o f what had happened.
Since Cordell Boyd was 19 and an 
adult, police and prosecutors were 
able to revea l m ore facts about the 
shootings.

Winona and Boyd got caught be­
cause a C rim estopper inform ant — a 
fo rm er ja ilm ate o f  Boyd's —  blew the 
whistle to collect the record $50,000 
reward o ffe red  through the Faccio 
estate. W ith his help, police had se­
c retly tape-recorded conversations 
with the couple as they discussed the 
killings.

Winona and Boyd told the in fo rm ­
ant they had targeted the Faccio 
home fo r a robber)’ because o f its 
e lderly residents and secluded loca­
tion. They said they forced their way 
into the house at dinnertime. They 
killed the three residents because 
Winona, unlike Boyd, wasn’t wearing 
a mask and didn't want to be later 
identified.

Details o f  the m urders were even 
more shocking. Winona had taken 
Ann Faccio upstairs to a bedroom 
a fte r she showed signs o f a heart 
attack. In the taped conversations
between Winona and the informant, jimiav(ukas/*«j<« ^ ou,«~,Iw
she laughed as she told how Mrs. Fac- Cordeil Boyd after his arrest in 1985. Boyd, a 19-year-old West High dropout when he met Fletcher, is now 
CIO prayed just before she shot her and imprisoned at Seward's Spring Creek Correctional Center. "I haven't talked to (Cordell) since ihe semp 
through the skull. ing » R ic h e r  says. "I don't hate him and I'm not angry. I just think we bolh need to get on with our lives."



Wtnuiu Jtu! Boyd took S'liU in ei'sli 
and I l f i l

Several nights a fte r the arrests, 
Lienhart was preparing dinner when 
she heard a TV news report that her 
father had begged fo r his life  just 
before Boyd shot him.

“ It absolutely took my breath 
away," she remembers. “ I turned o f f  
the TV, and curled up and cried."

With taped confessions and a 
mutch made on Winona's finger­
prints. investigators had the case 
solved. Boyd was ja iled  at the Cook 
In let P rc-tna l Facility, and Winona at 
the McLaughlin Youth Center.

Some friends and fam ily  members 
started urging L icnhart and Nat 
ncy to put the murders behind them 
— that it was time to start healing. 
But the sisters' plight was fa r  from  
over. In some ways.it was ju s t begin­
ning.

JUVENILES AND JUSTICE
The sisters learned they were 

banned from  attending Winona 
Fletcher's juven ilc-w aiver hearing, 
and they wanted inside. The hearing 
would be a secret m ini-tria l to deter­
mine whether the courts regarded

fam ily  and then have the power to 
say we can't attend?' Bv trying her 
behind closed doors, the system was 
overproteeting her, nor helping her."

Meanwhile, in a deal worked t 
with prosecutors, Cordell Boyd 
pleaded no contest to one count o f  
first-degree murder and two counts 
o f second-degree murder. At his 
request, he would serve his prison

term  in Alaska, in exchange, Boyd 
would testify against Winona. His 
version o f events portrayed her as 
the instigator o f the killings.

The sisters thought this made it a ll 
the more important fo r  them to be 
allowed inside. Sharon woke up 
nights thinking about Winona hold ­
ing a gun to her mother's head.

“ I absolutely had to look her in the 
eye," says Nahorney. “The'why'was 
tearing at my guts."

One o f the reasons that Alaska's 
juven ile  offenders arc swaddled in 
p rivacy is to keep them from  being 
pub lic ly branded as crooks. The law 
operates under the assumption that 
since young offenders can be 
re fo rm ed  before reaching adulthood, 
they deserve a clean slate so they can 
start over. This means their idcnti-

" (T lie  sisters) injected the human 
side o f the victim into the process." 
McKay says today. "They told the 
court, 'We're human beings. Wo 
want to understand this system. We 
need to know what happened to our 
fam ily .'"

Following weeks o f legal w rang­
ling between the sisters and F letch­
er's court appointed-attorney, they

were fina lly  allowed to attend Wino­
na's hearing. Un fortunately, it was 
the last day o f the three-week p ro ­
ceeding.

Six days a fte r the juven ile-w aiver 
hearing— and eight months a fte r the 
murders — Judge K a r l Johnstone 
ru led that Winona should be tried as 
an adult. Johnstone said it was a 
“ missing piece," not a troubled past, 
that drove Winona to k ill, and she 
was beyond the help o f local juven ile 
corrections experts.

Today, even a fte r spending more 
than a third o f her life  in prison, it's 
d ifficu lt fo r  Winona to ta lk about the 
murders. During ou r conversation, 
she wept and tapped her fingers 
nervously whenever the subject was 
raised. Sha talked about her life

Winona was stripped o f her privacy 
veil. Eight days la ter, cameras ro lled 
and heads turned as the short, pudgy 
g irl walked into the courtroom  and 
pleaded not guilty to three counts o f 
first-degree murder.

Later, a fte r  exhausting her ap­
p a lls  to avoid being tried as an adult, 
she pleaded no contest to the 
charges. Winona F letcher became 
the youngest convicted female mur­
derer in A laska's history.

Judge V ictor Carlson sentenced 
Corde ll Boyd to 297 years in prison

In an overflow ing courtroom  the 
next duy, Carlson gave Winona the 
same maximum sentence. He 
re jected her attorney's plea to make • 
allowances fo r  Winona's young age, 
saying he fe lt  it un like ly she could be 
rehabilitated.

"There's nothing to explain your 
doing three cold-blooded murders," 
the judge said to Winona. “  . 1 don't 
know what it is you'd he rehabilitated 
over, o r fo r . o r from ."

Speaking from  the prosecution 
table, L ienhart also had words fo r 
Winona. "Sometimes." she said, “ I 
think I'd like to sit in a room  with you. 
and take a gun and let you know what 
my fam ily  went through."

H e r w rists in shackles and tears 
stream ing down her face, Winona 
walked out o f  the courtroom  and into 
an adult prison.

The sisters haven't seen her since.
When A laska ’s legisla tors recon­

vene in Juneau this January, thev'll 
face a crim e issue that's been gaining 
momentum since Winona aimed her 
gun and fired .

The Faccio m urders drew state­
wide attention to the sub ject o f ju v e ­
nile crim e and punishment. Long 
gone a re  the Ozzic and H arrie t days 
when driv ing fasr o r stealing hub­
caps were considered serious trouble 
fo r a teen agcr% Alaska, like much o f 
the nation, is seeing the handiwork o f 
increasing ly violent teens. The ques­
tion is what to do about it.

Two juven ile -w aiver b ills arc 
being o ffe red  as solutions. The con­
trove rs ia l proposals would make it 
easier to try  accused youth fu l o ffe n ­
ders as adults.

Under Senate B ill 54. teen-agers 
16 and o lde r charged with m urder or 
attempted m urder would automatic­
a lly  be waived to adult court. Under 
cu rrent law , teen-agers under 18 can 
be tried as adults on ly when a judge 
determ ines it is unlike ly the juven ile 
can be rehabilitated by the age o f 19.

Sponsored by Sen. R ick H a lfo rd ,

Continued on Pago 12
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i-icluuiiig kidnap ' i f  rape nut u was 
scaled back to get more lawmakers 
to support it

A more extreme solution is being 
o ffe red  by Anchorage Rep Con 
Bunde, who recently introduce I a 
measure thal would iry  teens 1J and 
o lder as adults whenever they arc 
charged with using a weapon to com­
mit a crime

“These kids are no longer involved 
in petty tritne ,csu lting from  bad 
judgment," says Uunde. "They're 
career crim inals."

Should juven ile o ffenders be 
locked up like adult crim inals, o r 
should society try to rehabilitate 
them, and turn them into producuve 
citizens?

"We now have some ve ry  sophisti- 
.ated 16- and 17-year-old murderers, 
and we need to do what we can to see 
the system deals with them ." says 
Sen. L.uren Leman, one o f SB S-l's co- 
sponsors. "W ith such serious crimes, 
the responsibility should be placed 
on the teen-ager, not society."

Adulthood was lega lly  defined as 
the age o f 18 nearly 100 years ago, 
when the firs t juvem ie court was 
formed In Illinois. The goal o f the 
system was to re fo rm  — not punish 
— "wayward youth." Illino is now 
sends teen-agers charged with m ur­
der. rape o r  armed robbery to adult 
court.

"Things are so d iffe ren t now," 
says Leman. "Teen-agers’ crimes 
are worse; so are their weapons.”

A laska legislators have been grap­
pling with the juven ile waiver issue 
fo r  nearly  a decade. Since the Faccio 
murders, some form  o f  the proposal 
has been introduced each session, 
on ly to die in committee.

Lienhart and Nahorney write le t­
ters and speak out on juven ile  waiver 
whenever lliey can. This time 
around, their pitch is backed by more 
statistics and victims than ever.

Anchorage Police Department sta­
tistics show the number o f Anchor­
age juven iles arrested fo r violent 
crime during the firs t h a lf o f 1993 is 
nearly double the number fo r  the 
entire year o f 1991. And while just 
one juven ile was arrested fo r murder 
in 1991, five juven iles have been 
arrested fo r  murder so fa r this year.

Even so, opponents argue, chang­
ing a court procedure won't change 
juven ile behavior, and putting 
troubled teens in (he adult system 
may on ly make matters worse.

“ Do we rea lly  want teens incar- 
ccratcd with seasoned crim inals?" 
asks fo rm e r stale leg isla tor Joe 
Jonephson. "Many o f these young 
o ffenders arc victims themselves."

Winona F letcher was not your run- 
of-the-m ill teen crim inal, says local 
crim inal defense attorney Carmen 
Gutierrez. “ We had this one h orrific  
crime. Should we use that as the

Sharon Nahorney talks to peopla who slopped ai Ihe Victims for Jusilce boolh at the Alaska State Fair in August.

standard to making sweeping 
changes?”

Some critics also argue that the 
proposal takes discretion away from  
judges who a rc best equipped to de­
cide what's right fo r the teen-ager 
and society.

I f  either version o f the juvenile- 
waiver b ill gets enough votes to be­
come law, A laska will jo in  24 other 
states in automatically sending ce r­
tain juvenile offenders to adult court.

THE RIGHTEOUS SISTERS
The Faccio murders — and how 

Lienhart and Nahorney reacted to 
their treatment by "the system" — 
ignited a flourishing victims' rights 
movement throughout the state. The 
sisters formed Victims fo r Justice 
and altered the way Alaska law treats 
victims.

“ As horrib le as the crimes were,”  
says longtime Anchorage rosecutor 
Stephen B ranch flow cr, " ey were a 
catalyst to change. That was our 
wake-up ca ll."

Spurred by their own experiences, 
the sisters took the lead In making 
Alaska's crime laws tougher and 
more pro-victim . Among the 
changes;

• Where before a person had to be 
physically in jured to be a “ victim ," 
the legislature in 1989 expanded the 
definition to include people close 
enough to the victim to be emotional­
ly devastated by the crime.

• Legislation was also passed 
allowing victims to have their say at 
sentencing hearings in otherwise pn-
V°  »C In' 1991° the 'lcgu latu re cleared Ll8nfiar1 speaks at a Victims for Justice fe e  coromony on tho park strip for 
the way fo r law enforcement o ffice rs  ’ ^ ° *am,*y a murder victim.



mucti snoner Had H been legal lo  keep 
ihe finuerprin is o f juven ile offend 
erson  file .)• Finally, when juven iles commit 
violent crimes, the doors o f their 
court proceedings are now open to 
their victims.

A HELPING HAND
Licnhart and Nahorney lormed 

their victims' group mainly to 
change Alaska law. But their ro le 
ei.pandcd a fte r Anchorage was hit by 
another m urder spree two years 
a fte r their parents were slain.

Lienhart reca lls the afternoon in 
May 1988 when she was seated in a 
downtown restaurant in the company 
o f a man on the brink o f exploding. 
He clenched his fists as he spoke and 
ins eyes brimmed with tears. H is 
name was John Newman, and he was 
su ffering more than even Lienhart 
could comprehend.

In March 1987. Newman's wife 
and two young daughters were found 
dead in the fam ily 's Midtown apart­
ment. Nancy. 33. and Melissa, 8, had 
been strangled and raped. Angela's 
throat had been cut. She was only 3. 
The bodies o f a ll three had been 
mutilated.

Now, one year later, Newman was 
in town to testify at the tria l o f his 
fam ily's k ille r  Licnhart had intro­
duced he rse lf to Newman a fte r the 
district attorney's o ffice  called her to 
say he would probably need some 
emotional support getting through 
Ihe tria l.

The suspected k ille r  was New­
man's nephew, K irby  Anthoney. 
Near the time o f the murders, he had 
been living with Newman's w ife and 
two daughters while Newman was 
away at trade school in Californ ia.

At the start o f  the tria l, while 
meeting with Lienhart, Newman 
spoke about his struggle to start over 
in ihe small Idaho town where his 
fam ily lived be fo re  moving to 
Alaska.

“ Evcrybooy there knew what hap­
pened to him ," Lienhart reca lls . "He 
told me how sue day a fellow  
approached him on the sidewalk to 
ask how he’d managed not to k ill him­
se lf yet."

In Anchorage, Newman was a dam 
waiting to burst. Lienhart 
encouraged him to ta lk about his 
feelings, rem inding him that she, too, 
had been fu ll o f rage over ihe m ur­
ders o f her parents and aunt.

“ We both had su ffe red , but 1 felt 
his struggle was much greater than 
mine ever was," she says. " I had my 
husband and kids to go back to. He 
bad nothing.”

Each day o f the tru il, both sisters 
stayed at Newman’s side. During 
breaks, they’d walk from  the court­
house to Cook In let, where he threw 
rocks in the water to re lieve pres 
sure. One day, L ien lia rt took him bike 
ndlng. Another day, she and her hus­
band took him out on their boat.

She was a lso -here when — nearly

FRAN OUHHtn lAncno-ag* 0«*l
Janice Lienhart
a year a fte r his fam ily 's murders — 
he fina lly  exploded from  grief. It 
happened early  in the tria l when the 
ju ry  was out o f the room. Anthoney 
turned in his scat at the defense table 
and looked at his uncle. "1 love you. 
John.''he taunted.

Newman struggled to control him­
self. Then he ran from  the courtroom  
with Lienhart not fa r behind. She 
found h i hurling objects at the 
walls o f his downtown hotel room. 
He yelled. She talked.

” t told him how my husband went 
to the shooting range a fte r my 
parents were killed  and that it had 
rea lly  helped him,”  she says.

A fte r getting her husband's gun. 
the two o f them drove to the shooting 
range south o f Anchorage, where 
Newman fired  bullets at targets until 
late in the afternoon.

" It rea lly  freaked out the police 
when I told them." Lienhart says, 
"but it sure helped John."

Both sisters were seated near 
Newman in the courtroom  when the 
ju ry  found Anthoney guilty o f first- 
dcgrce murder.

At that moment, the two realized 
they could do a lot more than im­
prove laws. They could help victims 
get through the agony o f g rie f and 
the rigors o f tria l.

"When I was in Anchorage... I was 
dying inside," Newman says today 
from  his Boise home. "Everyone was 
so focused on the tria l. But Janice 
and Sharon focused on life  ahead. I 
grabbed that, and didn’ t let go."

So fa r . the sisters and their organi­
zation have assisted 800 victims o f 
crime. The ir names read like a who's 
who o f A laska crime tragedy: Dave 
and Valerie Lemaire. whose U -year- 
old daughter, Mandy, was raped and 
fa ta lly  shot near G lennallcn; Zcnovia 
Lestenkoff, an Aleut widow and 
mother o f 17 children, whose 23- 
year-old son died a fte r being shot in 
the face on St. Paul Island; Chui 
Huang o f Anchorage, whose husband 
and 2-ycar-old daughter were m ur­
dered over a gambling debt.

“ Victims fo r years had fe lt le ft 
out.”  remembers Assistant D istrict 
Attorney B ranch flowcr. “ Law 
enforcement just didn't have the 
time to sit down and listen to their

w illingness.'

THE GROWN-UP WINONA
Winona Fletcher is no longer the 

frumpy, pug-nosed g irl with hair 
hanging over her face who could 
hard ly reed or write. In her place is a 
slimmer, 22-year-old woman with an 
attractive face and bright smile. H er 
coal black hair, neatly brushed, fa lls 
severa l inches past her shoulders. 
She is well-spoken; her handwriting 
is neai. wiih few grammatical e rro rs .

Gone, says Fletcher, is her selfish 
I-hate-the world attitude. Gone, too. 
is her partner in crime, Cordell Boyd. 
At 28, he remains imprisoned at 
Seward's Spring Creek Correctional 
Center, where he's not eligible fo r 
parole until the age o f S3. Fletcher 
w ill be eligible when she's 60.

“ I haven't talked to (C orde ll) since 
the sentencing.'' she says, speaking 
from  behind a glass partition in a vis­
iting booth. " I don't hate him and I'm 
not angry. I just think we both need 
to get on with our lives."

Dressed in a low-cut, bright red 
prison jumpsuit. F letcher talks about 
her accomplishments since being 
locked up. Like earning her high 
school diploma, becoming a carpen­
ter and being just a few credits shy o f 
acquiring an associate u f arts degree.

According to Fletcher, she can cry 
now. She prays. She cares about peo­
ple. She attributes this alleged trans­
formation to years o f drug abuse 
counseling, group therapy, and faith 
in God — but mostly to the birth o f 
her child.

“ She's rea lly  changed me," F letch­
e r says with enthusiasm. "She cares 
about me, a ll the time. She's given 
me the w ill power to chan ge.”

F le tcher became pregnant in 
early  1987 — only weeks a fte r she 
was sentenced — when a friend was 
allowed to visit her fo r an hour in 
Anchorage's Sixth Avenue Jail.

“ When my daughter was born, it 
rea lly  hit me," she says. “ 1 cried fo r 
two days straight when they look her 
uway. I r r i liz e d  the value o f a human 
life . What 1 had done... rea lly  hit."

H e r daughter, now 6. is being 
raised by Fletcher's mother in 
Anchorage. Fletcher and the g irl talk 
on the phone at least once a month.

“ My daughter knows I did some­
thing very bad, but doesn't know 
what. Someday, 1 will te ll her the 
best I can, but not now. She’s loo 
young. It would rea lly  hurt and con­
fuse her. She just couldn t ... it would 
mess herup ,"

Fletcher's mother has "tota lly 
changed," claims the prisoner — she 
no longer drinks o r smokes. She's in 
counseling. The abusive boyfriend 
she and Winona used :o argue ove r is 
long gone. Today, they argue over 
d iffe ren t matters — like the correct 
way to raise a child.

"M y mom is giving her everything 
she wants." F le tche r says. " I keep 
telling her that's wrong. That i f  she 
wants something, she a got to cam  it.

-ye mem m .uimnct piaue. uimmei 
lime. She grapples fo r an answer 
when asked what she would say lo  
Ihum. She squirms, wrings her hands 
and weeps. Finally she responds: 
"It's so hard. .. 1 don't want to sound 
insincere. How do r (e ll them?..."

MEETING THE OFFENDER
Nahorney reacted with shock to 

her sister's suggestion that the two 
meet with F letcher in Juneau,

"I've  re a lly  had to do a lot o f ana­
lyzing o f my feelings." she explains 
"V ictims have to be ready to meet 
their o ffenders. I ’m not."

Besides monitoring judges, help­
ing victims and making changes in 
A laska law. the sisters — through 
Victims fo r  Justice — started a 
mediation program  in which ju ve ­
nile o ffenders meet their victims 
face to face.

They've worked with McLaughlin 
Youth Center o ffice rs , attorneys and 
youth advocacy groups to make the 
program  permanent. To date, seven 
teen-age o ffenders have sat down to 
ta lk with their victims. Each o ffen d ­
e r ap dogizcd — and each victim 
accept ;d fie apology.

The si ters believe the p rogram  
has re .utiunized treatment fo r 
juven ile  fenders and their victims 
in Alaska '’ ’ it thut doesn't mean 
Nahorney is personally ready fo r the 
same treatment.

She blames F letcher fo r a lot 
that's gone wrong in life  since the 
murders — like her husband's heart 
attack and the couple's d ivorce a fte r 
19 years o f marriage. That adds up to 
a lot o f anger.

"Those juveniles ( in the mediation 
p rog ram ) didn't wipe out a fam ily 
like Winona did.”  Nahorney says, 
"A ll these years, knowing Winona 
was locked up somewhere fa r  away 
made me fee l com fortab le , like hav­
ing something sa fe ly  tucked away in 
a d rawer. When she came back, a lot 
o f my anger resurfaced . The idea o f 
seeing her was just too much."

Even so, Nahorney thinks a meet­
ing w ill happen.

" It will come; I ju st have to be 
emotionally ready fo r  it," she says.

H er sister doesn't have to wait.
“ I could sec Winona now," L ien­

hart says. “ God says, i f  someone 
offends you, you go to that brother 
and ta lk to them, so that's what I'm 
prepared to do. S till, I' ll wait fo r  
Sharon. When she's ready, and i f  
Winona's ready, we'll go."

L icnhart even knows the firs t 
question she’ ll ask. It'" the question 
that's haunted her since learn ing o f 
her fam ily's 14-year-old fem ale k i l l­
e r nearly a decade ago.

" I  want to know why. when W ino­
na saw my mother crying and p ray­
ing, and when she saw my dad beg- 
ghiR fo r  his l i f e ... when she saw their 
fea r, how could she s t ill k i l l them?"

□ UmJa Wdifwtl U a ’ rM Jasa  anltar liv­
ing In Anctxstaga.
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J u s t i c e ?
I n n o c e n t  v i c t i m s  f i n d  i n d i f f e r e n c e

A la sk a , l ik e  the rest o f the c ou n try , s tr iv e s  to  have 
a law  en fo rcem en t system  in w h ich ju s tice  is b lin d . 
F o r  th ose  accused o f  c r im e s , i t ’ s a n o b le  and 
a p p ro p ria te  goa l.

Bu t as p re sen tly  s tru c tu red , the c r im in a l ju s tice  
system  too  o fte n  is b lin d  to the p lig h t o f innocent 
v ic tim s and w itnesses. A l l  the a tte n tio n  focuses on 
u n c o v e rin g  su sp ec ts  and  p ro v in g  th e i r  g u i lt  o r  
innocence. The needs o f  v ic tim s and w itnesses a re  an 
a fte rth ough t.

T a k e  the case o f  E a g le  R iv e r  re s id e n t R ob  
C h am be rla in . He was d r iv in g  h is S5.000 sp o rts  car 
when his passenger was shot and  k i lle d  by ano th e r 
m o to ris t . H is car has been im pounded as evidence 
u n til the suspect goes on t r ia l.  In  the m ean tim e , Mr. 
C h am be rla in  has to bum  rides fo r  h is leng th y  t r ip  to 
w o rk , w h ile  h e ’s stuck pay ing  fo r  a c a r he cannot use.

In  a system  tha t cared abou t ju s tice  fo r  innocent 
bystande rs , th e re  w ou ld  be a s im p le  process fo r  
he lp ing  p eop le  lik e  M r. C h am be r la in . S oc ie ty  has a 
leg it im a te  need to ta k e  h is ca r fo r  evidence. I t ’s less 
d e a r  w hy soc ie ty  shou ld  be a llow ed  to ta k e  it w ithou t 
ju s t com pensation .

The v io le n t c rim es com pensation  boa rd , w elcom e 
as it is, p ro v id e s  no r e lie f  here . The boa rd  does not 
com pensate v ic tim s o f p ro p e rty  c rim es. It cannot pay 
f o r  e c o n om ic  lo s s e s  th a t  an  in v e s t ig a t io n  o r  
p rosecu tion  in flic ts  on innocent w itnesses.

One reason  socie ty doesn't do m ore  fo r  v ic tim s and 
w itnesses is m oney. The S600.000 a y e a r A la sk a  
spends on v ic tim s o f v io le n t c rim es is b a re ly  enough 
to meet the dem and . H e lp in g  innocen t w itnesses w ith  
th e ir  losses and expenses cou ld  cost c on s id e rab ly  
m ore .

But then, no one ever said justice is cheap.
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W o u n d e d  b y  a  g u n m a n ,  
h o b b l e d  b y  t h e  s y s t e m
Injured bystander struggles to piece life together
By SHEILA TOOMEY

News (CDonor 
John Miller was strolling dour. 

Fourth Avenue picking oreukf.ist 
out of his teeth when he saw tnc 
guns

It wos Jam  on 
in August Sunday 
and M iller had 
.tumbled into an 
.rrned conf*onta- 
*.:on between the 
Anchorage police 
ind Hov Fox. a de­
ranged loner with 
.t stolen shotgun 

As Miller re­
members it. he hud 
.1 cnoice of getting 
shot by Fox. 
crouched in the 
doorway of an Ar 
rr.v-Navv store, or shot by the ponce 
-mder the assumption ne was in- 
.•lived in wnatever was going or.

When Miller dreams about what 
happened, ne dreams aDout oewg 
rapped

as it turned out. his decision :< 
i i l  Keep warning. iOOKing as ur.n- 
olved as possible aidn t .vorn 

r ox nailed him tn the bac*. right at 
ne celt line lifting Miller off ms 

feet and slamming him to the pave­
ment. wnere r.e lay in terror as the

T  A L K S
O F T H E
C 1 T T

dolice fired more man JO shots, 
hitting Fox 17 times

It all nappenea more than a year 
ago and. us angry os ne was at Fox. 
Miller is angner at wnat has nap- 
pened since namely not much 

Miller. JJ. was a building trades 
worker before tnc snootin" work- 
ir.g joo-to-rob as a suocontractor on 
renovations He had no medical 
insurance He nad just finished a 
home burned out in a fire and was 
scheduled to start another job in a 
few days

He had his own apartment and 
an unremarkable life that suited 
him fine

Now he has a hoie in his back 
you could put vour fi«r*. in He spent 
21? months in *;»e hospital, had 
tnree operations and still has a 
nunch of uirdsnot in his bodv He 
ras ner.e damage in ms back, his 
•eft thigh is numo and doctors have 
tolr* him to get readv for arthritis 

• reanv wanted to know that.'' 
Miller said Wednesday sitting in 
•r.e living room of ms mother's 
:>und Lane condo which he now 
snares ' Like n«*re 1 .im m my 
prime ana I m looking forward to 
raving arthritis ir. H' vears

He can t do construction anv

P,MM sen Bac* Maqe TALES

¥ i o

LAVHAXXM I * rro * g , .  .  .
John Millor says h a s  angry at ihe way assistance 
agencies have let him down attbr his 1989 injury.

Ancooraoe Dahv News Thursaav. November I, i?90

T h e  B a c k  P a g e

T A L E S  O F  T H E  C I T Y :  W o u n d e d  b y s t a n d e r  t r i e s  t o  r e b u i l d  h i s  l ife
Continued horn Paqe A-t _

more because he can t lift 
neavy weights He savs ail 
he wants is re training and a 
chance to work at a decent 
nb like the one he lost

As Miller rememoers it 
the first sign that tne world 
didn't care much aoout him 
was when the hospital tosd 
ntm to stop going to phvsicai 
therapy because Hate emer 
gencv medical assistance 
dldn t cover it His 
hospital bill was taken cur* 
if but out “ I nosoM.il meu»

rai expenses were n 5 prou 
.em

He had lost hit apart­
ment He had no income So 
r.e went to welfare for help 
He wasn I disabled enougn 
to qualify but thev offered 
5120 a month toward rrnt ! 
rouldn t even find a room 
mate who would let me 
move in for that

He ended up back home 
with mom. an arrangement 
•hat neitner linos satisf.icto 
rv

Luckilv *. had someone 
•o stav with Miller suia

Where would I go. the 
Brother Francis Shelter1"

At vocational rehabilita­
tion they gave him lots of 
rests and made lots of ap­
pointments. Either he was 
too disabled for a program 
or not disabled enough, he 
said They told him to get 
some special tests — he's not 
sure wnat — but they cost 
monev Miller doesn't have 
No tests, no re training pro­
gram

And he still hadn't fig­
ured out how to get the 
phvsicai therapy he needed

"The baddest part about 
it. 1 neeaed it so bad at the 
time." Miller said Wednes­
day "They should nave 
helped me at the time "

By now the bills were 
piling up Doctors who had 
extended credit figured out 
Miller wasn't eligible for 
anything reliable He ap­
plied for help to the Violent 
Crimes Compensation 
Board, but he wasn't an 
emergency and the board on­
ly meets quarterly He and 
the board s executive direc­
tor. Nola Capp, still disagree 
about whether he has sub­

mitted all the necessary pa­
perwork

Miller is not adept at 
working the svstem. He's 
not sure exactly what he 
applied for and exactly why 
he didn't get it He says he 
filled out all the forms peo­
ple gave him and went 
where they told him to go 
but nothing happened. 
"Theyve just giving me a 
runaround.” he concluded.

On Oct 17. the board paid 
S5.000 of Miller's outstand­
ing medical bills and ap­
proved funds lor physical 
therapy — a vear after he

got out of the hospital
"Of all the people in the 

world he was purely inno­
cent." Capp said. "But the 
board has to have regula 
tioni. We can't just give out 
money."

Rum Cusack over at voc 
rehab says he'll check Mill 
er’s case file and see what he
can do.

Miller still has flaihfcicks 
about the shooting, dreamt 
that wake him up with th* 
sweats. But he's madder at 
the system now than hr ever 
was at Hoy Fox.
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“ T h e  S p a r k  o f  J u s t i c e ” :

A  C a l l  f o r  E n a c t i n g  A  C o n s t i t u t i o n a l  A m e n d m e n t

Steve Twlet epeakt <0 the opening cert- 
monicr. The pknfetm is * maxicfcr-tneviea

By Steve Twist
The welcoming ceremonies at the 
Fourteenth Annual Conference 
fallowed traditional fo r m ,.with a  
warm greeting from Pima County 
Attorney Stephen Neely and a  
thoughtful address by NOVA  
President Daniel Rosenblatt, among 
others. Greetings from Attorney 
General Robert Corbin, delivered b y ' 
his Chief Assistant, were expected to 
lean more towards a  friendly 
welcome than towards the thought- 
provoking. I f  that is  what the 
participants wanted o f  Steve Twist, 
they w en  disappointed. Judging 
fn m  their reactions, however, they 
were anything but disappointed.

As a service to the many 
corference-gotn who asked fo r  a 
copy o f  Steven Twists stemwinder on 
victim rights, we are reprinting it here: "

Steve comes by his Unpatience the 
hard way. As a principal supporter o f a 
victim rights amendment to the Arizona 
constitution, he lead die fight that found  
(tot proposal just one vote short o f  
ratification in ihe Arizona legislature last 
session. He and other victim advocates in 
the state are determined to get their 
proposal on the ballot throt-gh a petition 
drive, f t  seems Ukctj that they will 
succeed, Steve's speech follows.

Good evening, It la ray great privi­
lege lo jr^i Sure Neely la welcoming 
you toTc aon and to tbo warm bospitillty 
ofSouOn n Arizona.

a Is. !gUy iporopriaM to bare tc- 
lected Tnaoo u  too host site for (bis 
meeting. Stem Neely has been one of (be 
pioneers of vlctimAvilness programs 
among prosecutors in America and Us 
program, run by VUd Sharp, Sharon 
Hcchman, Stuart Gelbnan and the many 
fine and dedicated stiff and volunteers, Is 
consistently regarded as among tbo best hi 
the ration,

II has brought new sensitivity to tbo 
busines* of croeecutioa by recognizing 
the ptigbt of victims as they suffer not 
Oidy the ordeal of (be crime, bat also the

train,at the sewtdHag* atOUTUcaon. Other 
whlstic -ttopptrt ere {t, to r.) DanRourbPxtt, 
Marlow Young, and Stmrt Oetinem.

cope with both ordeals. We aro proud to 
have (ham in Arizona.

But the Dtreogth o f their program h» 
also taught on that now fioodan most bo 
explored, (bal new answers most be 
(bond. Here in Tocsco, as elsewhere in 
Arizona sod America, the moat caring 
end effective vktim/wilneaa program 
cannot prctoct victims from a criminal 
jus dee system which is itself ah aive, 
destructive, and deaf to the cay for vic­
tims'rights.

The best counseling programs arc 
strained to breaking when the system it­
self causes tbo emotional pain which 
needs tx atmem.

The most caring prosecutor, who 
regularly consults with victims about 
their Caste, cannot overcome the trauma 
caused by tbo inoemr* delays be mast 
report, or the procedural setbacks, the 
suppression o f evidence, the repealed 
releases of defendants, or sentences (hat 
neither deter nor pwdsh nor protect future 
victims.

always second to (be constitutional 
rights o f defendants. , .  or fbc (hot 
matter, to (he interests or conven­
ience o f the judges or tbo lawyers.

The ban-funded compensation 
and assistance programs. Oxen i f  they 
bad badly-needed additional reve­
nues, will never compensate for titc 
injustice or Che lodigntry o f our sys­
tems' treatment o f victims. .

Many ofua in the victims'cqoto- 
ment believe that we must seek more 
fundamental reforms in the juttioc 
system i f  we are lo make oar dreams 

\  ofjugicc. i4<ality-/
In 1968 in Arizona, over 

200.000 o f our neighbors will be 
victims' o f either murder, rope, rob­
bery, aggravated assault, or serious 
tbefL As they begin to cope with the 
crime sod the justice system, in many 

ways we force (hem to face it legally 
alone. In my state, victims have not 0 0 c 'y
comtituriooal right or remedy to protect 
them.

They have no right (o a speedy trial.
They hove no right to privacy.
They have no right to a lawyer.
They have no right to reAise a pre­

trial interview.
They have no right to be Informed or 

consulted
They have no right to be in the court­

room.
They have no right to finality to their 

ordeal.
They have no right to be heard until 

the trial is over.
They have no right lo access to the 

entire court rooorti
Tboy have no right to due process.
In short, they are treated as a hard 

piece o f evidence in our system.
Having failed victims in our duty to 

protea them from crime, we then subject 
them to a system which affords them no 
constitutional rights and they are brutal­
ized by it.

Many o f os behove the answer lies in 
constitutional reform. Unless victim*1 
rights are made a part o f out basic law—  our constitutional law-— victims will al­
ways be second-dan uiizen*. It is time 
for tins atrocity to stop.

As those of os in A ittxxu know, our
ordeal o f the criminal justice system. The stroogcri victims1 riihta statutes
Pima County's program hdpr victims 1 will never protect victiuu i f  tboy are
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tdttUeUge is great and our oppajitiafl is 
- strong. Not all tbo venom in my stale to 

) ) fouodln foe creatures o f tba Arixoaides-
Cl». • • -s :VOf count none o f our oppoocats ate 
against "victims'rigbur1. Tbeatrengthof 
the move mem you have forged has cap- 
Cured tbe agenda and they ' 
are afraid to oppose us.

They are for “ victims 
rightabut..." — hut they 
don’ t believe those rights 
should bo in the Constitu­
tion.

They are for victim 
rights but

. . . they ore not for tfw right of the 
victim to be in the courtroom throughout 
the trial;

, . . they are not for the victims 
right to a speedy trial;

. . . Or reasonable duality;

. . . or lo rcfiwe pre-trial inter­
views;

. . . or to have all relevant evidence 
introduced *o the truth o f whal happened 
can ftiUy be heard.

They are not for tbo child victims

right to testify outride the threatening 
presence o f the defendant. .

They are nm for the victims’ dgbt to 
prison sentences whichwill protect futnro. 
victims, • ;

Those who say they ate 
for “ victim rights b u / ....

" , . .  y o u ' v e  s e m i t i n  t h e  e y e s  o f  c a r i n g  

p o l i c e  a n d  d e d i c a t e d  p r o s e c u t o r s ;  

y o u ' v e  s e e n  i t  i n  t h e  m ir r o r

arodeceitfol, ftiudulent, andthsy have no 
righa to associate with yon or carry the 
banner whidh yon have otised.

Our movement is the moat important 
dvil rights movement o f tbo Eighties and 
Nineties. Our success win depend o n /  

\ccrorago rod spirit and perscmaoco. /  
Napofcoo said time ire ccty two 

powers In tbo wodd, tbo sword and the 
spirit In the end, be said, the swotd will 
always be conquered by tbc spirit.

For now, h sectns, tbo sword is in tbe

• hands of (be criminal and wc have lost tire 
iipirit to overcome him.

Bat b  all the injustice we see, in *11 
the victims’ pain, there is s  spwk. You 
ttnow that spade. You have seen It in (to 
eyes o f those you counsel sod comfort; 
you've seen  it l a  the eyes o f dtireus who 

out no’ longer 
stomach tbe re­
pealed honor star. 
ic$ which daily 
coreo from our 
system; you've 
seen It ih the eyes 
o f caring pohoo sod dedicated 

prosecutors; you've seen it in the mirror.
It ia tiro spark oFjuaticet. Remember 

.when you firet fcH that spade, when yone 
beans were touched and filled by i t  In­
spire yoursdf again few this cause and you 
w ill inspire others. Use this conference to 
rc-ignite the spark, or feed it with the 
oxygen that ia here. Share your Ideas, 
dure your virioa o f our new frontier, and 
we will see justice for victims fa our dsy.

Tback you. □

N e w s  f r o m  t h e  S ta te s :

California Updates “Miranda ’’Warnings
X

Far yean, victim advocate! have spoken 
o f  a “Reverie Miranda" warding or card 
—■ one (hat would routinely be need to 
read to the victim (hat p tn o n '» rights.

Due to an initiative c fth t California 
Youth Authority and (he California Cor* 
ructions Department -—supported by the 
state'J major law enforcement associa­
tions —  victims there may coon receive 
such a recital o f M r  rights as a standard 
part o f  filing a crime report.

The following U an announcement 
describing the new program.

“ You have a right to remain si- ■ 
lent. . . “  That’s aphraac that has become 
well known to law enfofoemeat and 
criminal suspects wiihwhbtn they deal. If 
police agencies, the/California Youth 
Authority (CYA); tbe California Depart-/ 

A  ment o f Corrections (CDC) and victim' 
) rights advocates have their way, crime1 

victims wlQ have their rights explained at 
the scene o f crimw too.

That .6  why the CYA, CDC and

major law enforcement organisations are 
la triboring card* to law enforcement 

officers throughout tbo state that can be 
used not ooly to sdviso suspects of their 
rights, but the victims or thrir rights aa 
well.

Tbe cards w ill be accompanied by a 
kner signed by Csl Tcrhme, Director, 
CYArJbn Rowland, Director; CDC; Gien 
Craig, Prorident, California Peace O ffi­
cers Association (CPOA); Craig 
Meacbom, Preridmt, California Pohoo 
Griefs' Assocutiua; andSbtnnanBlock, 
President, California State Sheriff*’ As­
sociation. ■ ‘ \ '

AlthoughvictlmsofcrinveInCallfor- ’ 
□la bmo had these rights for years, only 1 
tho suspects b m  had tbeir rights read to 
them at tbe timo of arrest This card w ill 
Kifona the victims or their rights under 
the law and provide them with infonna-' 
tton for assistance.

Tbo local law mforccnxnt agcode*\ 
are being enoounigad to use tbs same 
infwmadcu with focal assutroce phooe

nambers for distribution to victims, who 
may not remember tbe infoxmatma given 
to ibem by the officers at th« scene o f the 
crime.

Tbo implementation o f the project Is 
tho accomplishment o f a cooperative ef­
fort borwtcc law enforoeniein associa­
tions, CYA, CDCL and tbe ofike ofOov- 
ctsot George Deukmcjian, v/bo has folly 
supported tbe project

I f  all (bote involved have thdr way, 
“Aa a  victim o f a  crime, you may, .  
w ill become as well known m foe M l- . 
nodi wanting gireu to criminal suspects.'
For more Information, write:

' t t ,
Sharon English . *'f ' . * ",
California Youth Authority 
4241 Williams g orvugh Drive 
Sacramento. CVi 95823 □

\
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Substance abuse is an almost universal problem among criminals. New 
misdemeanant centers with on-site alcohol screening, and residential treatment 
programs in existing facilities are all cost-effective ways to combat the problem.

The Administration recognizes the need for additional high security beds at the 
Spring Creek Correctional Facility. The Department of Corrections has been 
operating over emergency capacity for more than a year. The Department will 
be reporting its projections for the future jail and prison populations in the 
upcoming weeks. The report will identify the immediate and long-term needs to 
expand the correctional system.

More prison beds are not the department's only answer to reducing crime. The 
department can acmeve impressive success with innovative, cost-effective 
programs which emphasize offender responsibility and can lower recidivism.

New policies place me lowest risk offenders in tne lowest cost placements so 
that secure prison beds can be used for the most dangerous criminals. 
Offenders who oon t pose an immediate risk to the public are being placed in 
prerelease programs to help reduce recidivism. These programs emphasize 
personal responsibility by requiring community work service and requiring 
offenders with jobs to pay for part of the costs of their incarceration. Most 
prisoners will be returning to society eventually, and these programs insure a 
careful, closely supervised reintegration to help them avoid returning to crime 
after release from prison.

Constitutional Amendment •• House and Senate Resolutions have been introduced 
by Rep. Brian Porter and Sen. Dave Donley for Constitutional amendments which 
would change the emphasis of penal administration in Alaska. The Constitution 
should clarify that public protection, deterrence, and reaffirmation of societal 
norms are chief goals of incarceration. The rights of the offender must be 
balanced with the rights of victims and law-abiding citizens.

Offender Fees Increasingly, offenders are being required to pay their fair share, 
just like other Alaskans. The Administration is exploring ways to expand the 
state's ability to collect fees for certain medical, program, housing, and 
supervision services. Contracting out the fee collection to the private sector in 
some instances may be an efficient way to increase offender responsibility as 
well as offset the expenses of the correctional system.

Alternative Punishments •• Highly structured day reporting programs can be 
operated out of existing Community Residential Centers. Graduated levels of



T H E  C R IM IN A L  IN JU S T IC E  S Y S TE M

OFFENSE ARREST

Has
•tfjcifkjul \  A

Choice

U Arrested (201)

r
CoifUTUll

Crime

U Not Aittsled (COt) 
Assumed lo Continue 

Life of Crime

1. M u tt be informed 
right*.

2. ReccvrJ Immediate 
medical attention d in- 
Jurctl wide commit, 
ling crime of during 
arrest.

3. Piovided anatlomcy if 
not able to Jfo idoru .

4. May be released on 
b*J or cam recogna- 
Anew*

^1
it* N

PRE-TRIAL
t. Presided room «nd 

baud.
2. Provided book*, TV 

and recitation.
1  Mcdcal facilities avail 

able.
4. Drug and aicohol 

counseling availabie.
5. Other counseling 

available (job, psycho- 
bgcaff.

TRIAL
1. Provided vwlh S ta le 

appointed attorney.
2. Can plea bargain
3. Can clsor.ge venue
4. Can delay Itia'
5. Can invoke Fifth 

Amendment.
6. Can move to sup­

press evidence
7. May be acquitted by 

reason of v.samiy.
8. Can appeal

SENTENCING SENTENCE
1. A preunlcncr study 

is conJucled lo aid 
Judge in sentencing.

2. Alternatives to incar­
ceration are numer­
ous.

Yld]1. Provided room and 
board.

2. Access to medical
and . psychological j-y
treatment.

3. Opportunity lo |r» 
prove education

4. Opporiur.ly lo de- 
vclop rob skills.

5. Can participate m w 
work release arvij 
other eum»tirm s* I 
cu/ity projrams

6. Numerous rtia W U j j 
lion programs

7. Eligible lor carig PJ * 
rolt.

8. Good Ume c ' f d i j  
available •I

POST
RELEASE

1. Many Iraruit-onalpro 
grams available.

2. Personal bans avail­
able.

3 Large percents**: con 
Imuc He of crime.

Law Abiding' 
Citoen

Has
NoClicict

Arrest Made

u
&

Crime 
Com m ilicd  

Becomes 
Victim

f ANo Arrest j

~ - v

1 Pays awn medical b i l l .
2. Pays own ambulance.
3. Responsible lot r  

placing own properly 
lotses.

4. Responsible lot own 
physical, menial or 
economic problems 
resulting Irom the 
crime.

5. A ss is ts  o fk e r  and 
c iim ina l lusla te system  
in  re p o r t in g  c r im e , 
identifying suspects, 
p ro se c u t in g  c a se s , 
etc .

6. Generally not in- 
formed d  investiya 
lion progress.

Responsible ior own 
transportation to 
Distract Attorney 
end Po!.Cf.

Misses uoik.
Receives Lille uilor- 
mat ion on case pro­
gress.

J. Provides cun trans­
portation and park 
ir.g costs.

2. Pays own babysitting 
. or other costs.

3. Must recount crimi 
nal incident.

4. Subject to cross- 
caaminelion.

5. Tne ‘ wciuTi's attor­
ney" represents the 
State (genera; pub­
ic  t not the individual 
victun.

6. Victim has no Ugh! in 
apptolverdict

7. No victim waikng 
room.

8 Treated V t  a piece 
of evullr.ee

. Has no voice in court 
decisions, pleas, pre- 
sentence or sentenc­
ing.

. Usually are not noti 
Red or present at 
time ol sentencing

1. O ilen u risau iftfd  wsih
rrsu'ts ol orurj.ial 
justice sys'eta

2. May tear retaliation.
3. Continues life with 

(ears, damages, in 
hums, traumas.

4 Is tarxclcd to con­
tinue lo  support a 
system that treated 
them until less rt 
sped than (or t.ia 
oltender.
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KEYWORDS: UNIFORM RULES__________________________  A SSIG N ED : L u c k h a u p t
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AUTHORIZED TO CONFER W ITH

RETURN

TO REQUESTOR

APPROVED: X D IR EC TO R . LEGAL SERVICES

REVIEWED

S P E C IA L IN STR U C TIO N S t o  T Y P IN G /P R O O F IN G

IN  0 3 / 1 7 / 9 4  DUE TODAY

TYPED : D r a f t  D a te  

F i n a l  D a te  

PROOFED D ELIVER ED R e q u e s t f o r  DRAFT

Sponso r M/DP1 0 1 0 [0 3 / 1 7 /9 4  j



S e n a t e  C o m m i t t e e  O n

S t a t e  A f f a i r s

d jiap& f ~h(s^t }
y b d d s  —

^  d tk u jk v d j)  & tk ^ i u u j-a . o t c jz^

I/m j w H  f a  ( r d t j ^  I 6 u ? f ~  t u .  ( u U .  •

'I j m U  p b iJ z  /M p

-fo

0  f& L >  T j x W x X  ( W V .

jf a k i* 4 k


