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Dear Senator Leman:

SJR. 11 appears on this week®"s schedule for a hearing
before your committee on Wednesday, January 27, 1993. This letter
is to express the Department of Law"s opposition to that

resolution.

SJR 11 is a resolution to place before the voters for the
fourth time iIn 13 years an amendment to the Constitution of the
State of Alaska to allow repeal or annulment of regulations hy-
resolution of the legislature. If passed by the voters, the
amendment would create a new section 22 in Article Il of our state
constitution to allow the legislature, by joint resolution, to
repeal a regulation adopted by a state department or agency. The
resolution would not be subject to the review, and possible veto,

of the governor.

The Department of Law opposes the resolution for the
following reasons:

1. Under existing law, the legislature has substantial power
to guide or limit the adoption of regulations. Initially, the
legislature can pass tight statutes that clearly define the
executive branch®s rule-making authority. The Administrative
Procedure Act requires that a regulation must be consistent
with the statute. See AS 44.62.030. The Department of Law
makes a legal review for consistency before a regulation 1is
filed by the Office of the Lieutenant Governor. After an
executive-branch regulation 1i1s adopted, 1if the legislature
believes that the regulation 1is not consistent with the
enabling statute, the Ilegislature can amend the statute to
clarify its intent. The current system provides the
legislature with the power to guide regulation formation.

2. Allowing the legislature to repeal a regulation by
resolution would mean a major change 1i1n the way law is
developed in this state. Regulations have the force of law.
Repealing regulations changes law. Our constitution presently
grants the power to the legislature to change law by passing
a bill, which 1is then subject to the governor®s review and
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possible veto. Because the governor cannot veto a resolution,
allowing repeal of regulations by resolution would allow the
legislature to change law without that action being subject to
the governor®s review. This 1s an important change 1iIn our
constitution®s system of checks and balances between the
legislative and executive branches.

3. By repealing a regulation by resolution, the legislature
would not be providing policy guidance or direction that 1is
appropriate to the legislature®s law-making function. In
other words, the resolution would tell the executive branch
that the regulation was unacceptable, but not what 1is
acceptable. The state agency would have to guess again and
spend state money to develop a new regulation, which might not
be on the "right track.™ By using a bill, the legislature
could change statutes to give clearer policy direction to the
executive branch.

4. The Administrative Procedure Act allows legislators, as
well as the general public, to comment on any new regulation
proposed. The executive branch considers comments in the
development of regulations. |In this way, the legislature and
the public have input into the regulation-adoption process.

5. Finally, the voters of Alaska have voted down this type of
constitutional amendment three times in the last 13 years. We
assume that the public means what 1i1ts votes have indicated,
and that the public prefers the status quo on checks and
balances in the development and enforcement of regulations.

IT you have additional questions, please let me know.
Sincerely
CHARLES E. COLE
ATTORNEY GENERAL

Deborah E. Eehr
Assistant Attorney General

DEB:cl

CcC:

Sen. Drue Pearce

Charles Cole
Bruce Botelho

Kris Lethin



BALLOT PROPOSITION NO. 1

LEGISLATIVE ANNULMENT OF REGULATIONS
Constitutional Amendment

(Committee Substitute for House Joint Resolution No. 82 Amended)

- SUMMARY _
(As it will appear on the November 4, 1980 General Election Ballot)

This proposal would permit the legislature to annul, by adopting a resolution; regulations adopted by state
agencies. Annulment of regulations by resolution was authorized by the First State Legislature in 1959; however,
in 1980 the Alaska Supreme Court held that the constitution permits the legislature to annul a regulation only
by passing a bill, which rer, ires three readings of the bill and a roll call vote which is recorded. The procedures
for adapting resolutions are governed by legislative rules and require only the approval of the resolution by voice
vote of a majority of both houses. A bill passed bvrthe_Jegislature annulling a regulation could be vetoed by
the governor or repealed by referendum. A resolution arimjjfing a regulation could not.

BALLOT FORM:

A vote "FOR" adopts the amendment.
A vote "AGAINST" rejects the amendment.
FOR O
AGAINST Q

VOTE CAST BY MEMBERS OF 11TH STATE LEGISLATURE ON FINAL PASSAGE
Senate (20 members); Yeas 18[ NaysO. Absent or Not Voting 2_

House (40 members): Yeas 3£ Nays 0. Absent or Not Voting 4_

LEGISLATIVE AFFAIRS AGENCY SUMMARY
(As required by law)

This proposal would add a new section, section 22, to Article Il of the state constitution. If adopted, the proposal
would authorize the legislature to annul or set aside a regulation which has been adopted by a state department

legislature could adopt a concurrent resolution by approval of the

or 3gency. In order to annul a regulation, the
specifies the date

resolution by majority voteofthe membershipof each house of the legislature.The resolu®on
on which the annulment ofa regulation would take effect.

FULL TEXT OF PROPOSED CONSTITUTIONAL AMENDMENT

SECTION 22. ANNULMENT OF REGULATIONS. Tho legislature by a concurrent resolution approved by a
majority vote of the membership of each house may annul a regulation adopted by a state department or agency.
The annulment of the regulation is effective on the date tho concurrent resolution is approved by both houses

unless the concurrent resolution specifies a different date.



STATEMENT IN FAVOR OF BALLOT PROPOSITION NO. 1

Tho legislature, whan Htwrites a law. cannot foresee all
of tho possible details involved in carrying itout. The appro—
priate administrative agency is therefore allowed to write
regulations which spell out who does what. when, where,
and how. If tho agency does no more than this no problem

is created.

Unfortunately agency regulations are not always consistent
with tho intent the legislature had in passing the law. Some —
times an agency will get carried away and put out regulations
that cause an unnecessary burden (or the citizens. The First
State Legislature realized this and provided a simple solution.
The le® <« -0 could, by a concurrent resolution passed by
amajc each house, annul an administrative regulation.
Such a .esoiution is not subject to the governor®s veto.

The Alaska Supreme Court recently held, ina 3-2 decision,
(hat the legislature must use a bill rather than a resolution
to annul administrative regulations. But a hill is subject to

SO .

tho governor®s veto. The governor can hardly be expected
to approve a bhill overruling his subordinates, who put out
the regulation in the first place. The present governor has
already vetoed one such hill.

Tho court ruling gives agency regulations equal standing
with laws, evert chough no singie person eleetea oy tho voters

has approved them .

Our government iswisely based on dividing power among
the three branches: legislative, executive and judicial. The
current situation gives entirely too much power to the execu—
tive branch. Your approval of this constitutional amendment
will restore tho better balance under which the state operated
from 1961 to 19BO.

— Charles H. Parr
Chairman. House Judiciary Committee

Alaska State Legislature

STATEMENT AGAINST BALLOT PROPOSITION NO. 1

This is still another proposal by tho legislature to free itself
from tho checks and balances of our constitution. Under the
constitution, the legislature has all the power itneeds tomake
laws and annul administrative regulations. This proposal does
not aid the public inany way. What itdoes isallow the legisla—
ture to exercise its power to annul regulations in disregard
of the cr,”""itutional requirements that each bill have a single
subjec teach bill have three readings in each house,
and tit- re bo a recorded vote of the ayes and nays on
final passuge. Itwould also free the legislature from the exec—
utive veto and it would allow it to ignore the prohibition
against special and local legislation.

The Alaska Supreme Court has recently ruled (hat the legis—
lature must abide by the constitution®s checks and balances
on its power whenever it exercises that power, including
when itacts to annul regulations. This amendment is intend—
ed to overrule the court®s decision and erode the constitu—
tion"s safeguards. It aids legislators, not the public, and it
should be rejected.

— Katherine D. Nordela
Oelogate to the Alaska
Constitutional Convention.
1955-1956

Arguments printed on this page era the opinions of the authors and have not been checked far accuracy by any official agency.



MEASURE NO. 1
Constitutional Amendment

LTIV R B Ao

SUMMARY
(Asit will appear an the NovemPer 6, 1994 General Election Ballot)

TVjis amendment of the Alaska Constitution would permit the legislature to annul executive-branch regulations by«
pessing a resolution. The annulment would become effective 30 days after passage by the legislature, unless the
resolution sets a different date. The resolution nmust have three readings ineach house on separate days, except thet it
may be advanced from second to third reading on the same day by a three-fourths vote of the house consideringit. The
resolution must receive gpproval of a mgjority of the mermbership of each house. The yeas and nays on firal passage
must be entered inthe legislative journals. The resolutionis_ nat subject toveto by the governar, and it is nat subject to
repeal by referendum - e .

BALLOT FORM:

Avote "FOR'" adopts the amendment.
Avote "AGAINST rejects the amendment.

AGANSFES
VOTES CAST BY MEMBERS OF THE 13TH STATE LEGISLATURE ON FINAL PASSAGE

Senate (20 members):  Yeas 19 NaysO Absent or Not Vating 1
House (40 menmbers):  Yeas 34 Nays?2 Absent or Not Vating 4

LEGISLATIVE AFFAIRS AGENCY SUMMARY
(As required by law)

This proposal for a constitutional amendment would allow the legislature to annul a regulation adopted by a state
department or agency by concurrent resolution. The annulment is effective thirty days after the date the concurrent
resolution is approved by bathhouses unless the resolution specifies a different date. Adoption requires three readings
ineach MJsemthreeseparatedaysexoeptrtn% advanced from second to third reading on the same day by
concurrence of three fourths of the membership of the house considering it. Adoption requires approval by a mgjority
vote of the membership of each house. Thevoteonﬁnal passage nmust be entered into the journal.

FULLTEXT OF PROPOSED CONSTITUTIONAL AMENDM ENT - -
(This amendment would add the following section to article Il of the Alaska Constitution.)

SECTION 22. ANNULMENT OF REGULATIONS. The legislature by concurrent resolution may annul a regulation
adopted by a state department or agency. Tho annulment of the regulation is effective thirty days after the date the
concurrent resolution is approved by both houses unless the concurrent resolution spedilies a different date. The
concurrent resolution requiires three readings ineach house on three separate days, except thet it may be advanced
fromsecond tothird reading on the same day by concurrence of three-fourths of the house considering it, and approval

byamajorityvoteofthemembershipof each house. TheyeasandnaysonfinalpassageshaPbeenteredintothe journal.

92



STATEMENT INFAVOR OF BALLOT MEASURE NO. 1
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STATEMENT OPPOSING BALLOT MEASURE NO. 1
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BAI_LOT MEASURE NO. 2

i e

BALLOT LANGUAGE- : ee

(As ic will appear on che November 4, 1986, Generaf
Election Ballot)

This amendment of the Alaska Constitution
would permit the legislature tc annul executive branch
regulations by passing a resolution that is not subject
to veto by the governor or repeal by referendum. The
annulment would become e 'ecrive 30 days after pas-
sage by the legislature, unless the resolution secs a dif-
ferent date. The resolution must have three readings in
each house on separate days, except that it may be ad-
vanced from second to third reading on the same day
by a three-fourths voce of che house considering it.
The resolution must receive approval of a majority of
the membership of each house. The yeas and nays on
final passage must be entered in che legislative
journals.

A vote 'TOR” adopts
the amendment.

A'vote “AGAINST”
rejects the amendment.

SR B AT

FORD

AGAINST O

House: 3
Nays 4
Absent or NotVoring » 5
Senate: \3 7
Nays 0
Absent or Not Voring 3

32

m
Legslaﬂve%éjovem. I-I)én%jﬁ ngJ“(}je Requlations

LEGISLATIVE AFFAIRS
AGENCY SUMMARY

(HCS SIR 40 (Jud) am H)

Thu proposal for a constitutional amendment
would allow the legislature to annul a regulation adc
red by a state department or agency by its adoption
a concurrent resolution. Under the present provision
of the constitution, che legislature may annul a regui
cion only by the enactment of a hill that is subject t
che veto of the governor; if the governor vetoes the
bill, che constitution now requires a cwo-chirds affirm
rive vote of the legislature assembled in joint session

. to override the veto.

If che legislature adopts a concurrent resolution ¢
annul a regulation under the authority proposed hem
che annulment would be effective thirty days after th
date che concurrent resolution is approved by both
houses unless the resolution specified a different date.
The concurrent resolution would not be subject to th
veto of the governor. Adoption would require three
readings in each house on three separate days except
that ic may be advanced from second to third reading
on the same day by the concurrence of three-fourths
of the membership of the house considering ic. Adop-
tion would require approval by a majority voce of eacr
membership of each house. The vote on final passage
must be entered inco che journal.

FULL TEXT OF PROPOSED
CONSTITUTIONAL AMENDMENT

(This amendment would add che following section to
article 1l of the Alaska Constitution.) —

SECTION 22. ANNULMENT OF REGULA-
TIONS. The legislature by concurrent resolution may
annul a regulation adopted by a stare department or
agency. The annulment of the regulation is effective
thirty days after the date the concurrent resolution is
approved by both houses unless the concurrent resolu-
tion specifies a different date. The concurrent resolu-
tion requires three readings in each house on three
separate days, except that it may be advanced from se-
cond to third reading .on the same day by concurrence
of rhrce-fourths of the house considering it, and ap-
proval by a majority vote of the membership of each
house. The yeas and nays oh final passage shall be
entered into the journal. 1 -



BALLOT MEASURE NO. 2

STATEMENT IN SUPPORT OF
BALLOT MEASURE NO. 2

The issue is basically simpler should bureaucracs or
the Legislature be che ultimate lawmaking authority?

All 60 members of the Legislature (40 House and 20
Senate) are elected by che people. They arc all vorcd in-
to, and out of, office by individual voters. The Alaska
Consncurion says, ‘The legislative (Le., lawmaking) power
of the State is vested in a Legislature consisting of a Sen-
ate. . -and a House of Representatives..." The Legislature,
proposes, considers, and enacts laws, known collectively
as che Alaska Statutes (if general and permanent) or as
the Session Laws of Alaska (if specific and temporary).

Ail bureaucrats who promulgate (ie” enact and en-
force) regulations (theoretically, to put laws into effect)
are in che Executive Branch, headed by the Governor.
Bureaucrats are not voted into office and thus cannot be
removed bv che people. Instead, bureaucrats arc hired by
the Governor or by his/her appointees, and thus can
only be temoved from office by the Governor or by
somebody answerable to him/her. However, the regu-
lations promulgated by the burcaucracs, known collec-
tively as che Alaska Administrative Code, have the force
of bw and affect all of us, sometimes adversely.

What can be done about a bw that’s bad? It can be
repealed by the Legislature or, in some cases, by the peo-
ple directly via an initiative petition.

What about a regulation that’s bad? It can only be
repealed by che bureaucrats who promulgated it, up to
and including the Governor. If the Legisbnire tries to re-
peal a regulation by passing a bill, the Governor will al-
mosr certainly (and always has, in the past) veto the bill
so thac the bad regulation stays in full force and effect.

Now. if the Legislature had the power to repeal regu-
lations by passing a concurrent resolution (instead of a
bill), then the resolution could noc be vetoed by the
Governor. Thus, the Legisbture would be able to get rid
of bad regulations, which, in effect it cannoc do now.

Would this give the Legislature too much power? Not
hardly. Since the Legisbture already has full power to
enact laws, why shouldn’t ic have full power to repeal ail
laws, including regulations?

Why do Governors and bureaucrats oppose giving
the Legislature such regubtory repeal power? Because
Governors and their handpicked bureaucrats, which are
answerable only to che Governor (and cannoc be re-
moved by the people, which can remove Legislators),
don’t want, to lose the power they now have to promul-
gate and enforce any regulation they wanp.It's that simple.

If you feel that the Legislature should have the
power to repeal regulations via concurrent resolution (not
vetoabie by the Governor), vote FOR the ballot measure.
If you feel thac bureaucrats should be the ultimate law-
making authority, vote otherwise.

| recommend that- you vote FOR. Only in this way
will we realistically be able to gee rid of bad rcgubtions.

Andre Marrou
State Representative

/1.

STATEMENT OPPOSING
BALLOT MEASURE NQ 2

For the chitd time in six years, the legisbture insists
on confronting che voters wieh a proposed constitutional
amendmenc giving che legisbture a short-cut to law-mak-
ing—another attempt by the legislature to concentrate
governmental power in its own hands. The voters reject-
ed a similar proposal in 1980 and che identical proposal
in 1984. It should be rejected again.

Under the currenc constitution and statutes, the leg-
isbture has all the power ic needs to make laws and to
limit or guide the adoption of administrative rcgubtions.
rRfg&bcions are adopted to implement statutes. They have
tfte force of law. Annulling them changes che bw. This
proposal would enable legislators to use a law-making
procedure chat is not subject to veto by the governor or
repeal by referendum, and chat would be used to ignore
the prohibition againsc special and local legislation.

The constitunon now provides for a babnce of pow-
er between the legisbtive, executive, and judicial branches
of the government. This babnce requires a blending or
sharing,, as well as a dividing, of governmental responsi-
bilities. If this constitutional amendment were to be ap-
proved by the voters, ic would enable the legisbture noc
only to write the laws, as has traditionally been che legis-
bcurc’s function, but it would also enable che legisbture
to act in place of the courts in deciding whether the ex-
ecutive has bwfully execuccd the laws when adopting a
regulation, and it would empower the legisbture to act
in place of the executive by reversing a specific executive-
branch decision.

In its intent statement accompanying this proposal,
che legislature admitted chat the “difficulty in achieving
[the two-thirds) majority [to override a veto] in opposi-
tion to the governor and the governor's administration
has led the legisbture to propose this amendment." In
other words, cne fear that the governor might veto a bill
and thac not enough legislators would agree to override
chat veto prompted this short-cut approach to law-mak-
ing. Thac fear overlooks the governor's accountability to
the voters throughout the state.

The annulment is like a repeal. The legislature would
act only in a negative way. It would not be providifig the
sort of policy guidance and direction thac is appropriate
to its law-making function. The legislature would be say-
ing to the agency “your decision to adopt thac regulation
is wrong." But it would not be telling the agency what
would be righc. This is especially troublesome when deal-
ing with a complex subject. Wichouc any guidance beyond
the statute chat the executive-branch agency was trying
to implement in the first place, the agency is left with
only the option to guess again. Thaf- is neither an effi-
cient nor appropriate way to run the government.

The Alaska Supreme Coutt has ruled that the legis-
lature must abide by the constitution’s checks and balan-
ces on its power, including when ic acts to annul regula-
tions. The present proposal is intended to overrule the
court’s decision. As mentioned when,the voters rejected
the 1980 and 1984 proposals, this amendment would aid
legislators, not the public, and it should be rejected.

Katherine D. Nordalc
Delegare to the Abika
Constitutional Convention, 1955—1956



FISCAL NOTE i
STATE OF ALASKA BILL NO. SJR 11
1993 LEGISLATIVE SESSION

Revision Date: Department Affected: Office of the Governor

Title:  Amondment to the Constitution RE: repeal of regulations by the BRU: Division of Elections
lonislatura, Component: General and Primary Eloctions

Sponsor. Senators Pearce. Kelly. Frank. Phillips
Requestor: COMPONENT SERIAL NO. 22

EXPENDITURES/REVENUES:

OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 n 0 0
CONTRACTUAL 2.2% 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 2.2* 0 0 0 0 0
CAPITAL 0 0 0 0 0 0
REVENUE
FUND SOURCE: 0 0 0 . 0 0 0
FUNDING:

1002 Federal Receipts 0 0 0 0 0
1003 GF Match 0 0 0 0 0
1004 GF 2.2* 0 0 0 0 0
1005 GF/Program Receipts 0 0 0 0 0
1006 GF/MHTIA 0 rl 0 0 0
OTHER 0 0 0 0 0
TOTAL 2.2* 0 0 0 0
POSITIONS:

FULL-TIME 0 0 0 0
PART-TIME 0

TEMPORARY 0 0 0 0 0

Estimate of current year (FY93) impactl O
ANALYSIS: (Attach a separate page if necessary.)*This figure covers cost of inclusion of information about this issue in the Official Elections

Pamphlet as required by AS 15.58, and programming for DataVoto counting of votes cast on the measure. However, only 4 measures can be printed
on a single ballot card. Should this measuro require printing an additional ballot card, the fiscal impact would be 53.4.

Prepared by: Chariot E. Thickstun, Director( Nj?&~™g”n,)Cr<-~Phone: 4654611
Division:  Division of Elections —\ Date: .,1/15193




Sponsor Statement for SJR-11
Senate State Affairs
1-27-93

Repeal of Regulations by the Legislature

Mr. Chairman, and members of the Committee, this resolution is a
proposal to place a constitutional amendment before the voters of
the State of Alaska at the next general election.

This measure, 1f passed, would permit the annulment of
regulations by joint resolution. This would allow the
legislature to take action on poorly considered regulations
promulgated by state agencies. Adoption of a resolution
annulling a regulation would require approval by majority vote of
each body of the legislature.

Mr. Chairman, 1in your files you will find samples of the ballot
propositions from the 1980, 1984, and 1986 general elections.
You will also find the Pro and Con statements that were included
in the voter pamphlets from those years.

This resolution carries a small fiscal note, $2,200 from the
Division of Elections, to cover the cost of placing this question

on the election ballot.

While most regulations do conform to and support the laws passed
by the legislature, there are some instances where regulations
have been i1mposed on the citizens of the state which have gone
far beyond the intent of laws passed by the legislature. Once
regulations are promulgated they have the force of law, even
though no single person elected by the voters has approved them.

I firmly believe that the framers of our state constitution never
intended any governmental body, except the legislature, to have
the power to write laws.

The annulment of regulations by resolution was authorized by the
First State Legislature in 1959. However, in 1980 the Alaska
Supreme Court ruled, 1i1n a 3-2 decision, that the constitution
permits the legislature to annul a regulation by passing a bill.
A bill passed by the legislature annu?ling a regulation can be
vetoed by the governor or repealed by referendum. A resolution
annulling a regulation can not.

The Alaska Constitution provides a system of checks and balances
among the three branches of government and further provides the
people of Alaska their own checks and balances through the voting
booth, the initiative process, and final authority over
amendments to the constitution.



The one area that i1s not currently balanced is the administrative
regulations written by state agencies. Regulations affect every
aspect of Alaskan’s lives, yet they are powerless to change them.

Mr. Chairman, and members of the committee, this measure would
provide a reasonable avenue for annulment of improper
regulations.



