


ALASKA STATE LEGISLATURE
L E G ISL A T IV E  B U D G E T  A N D  A U D IT  C O M M IT T E E

D i v i s i o n  o f  L e g i s l a t i v e  A u d i t

P.O . Box 113300 
Juneau, AK  99811 -3300 

(907) 465-3830
M E M O R A N D U M  F A X  ( 9 0 7 , 4 6 5 - 2 3 4 7

TO : T h e  H o n o ra b le  Loren L em an , C h a irm a n
S en a te  S tate  A ffa irs  C o m m it te e

Y  /F R O M : R andy  S. W elk e r
L eg is la tive  A ud ito r

D A T E : M arch  14, 1994

RE: S en a te  Bill 333

This  m e m o  is p rov ided  to  brie lly  su m m a riz e  the con ten ts  o f  S ena te  Bill 333 . T h e  oill w as 
in troduced  by the L eg is la tive  B udge t and A udit  C o m m it te e  in resp o n se  to an  audit re leased  
last year.

The im pe tu s  for the sugges ted  c h a n g es  c o m e s  prim arily  from  o u r  aud it  o f  the D e p a r tm en t  
o f  P ub lic  S a fe ty ’s D iv is ion  o f  Fish and  W ild life  P ro tec tion  (F W P ). H ow ever ,  the  p rob lem  
iden tif ied  is not l im ited  to on ly  F W P . O th e r  pub lic  o ffic ia ls  with d isc re tio n ary  au tho r i ty  
cou ld  a lso  be p laced  in a  conflict  o f  in terest position.

Sec tion  I o f  the bill e s tab l ishes  a  requ irem en t  for d isc losure  o f  the fo rm ation  o r  m a in te n a n c e  
o f  a c lose  e c o n o m ic  assoc ia tion  s im ila r  to  tha t  c o n ta ined  in the Legisla tive  E th ics  Act.

T he  bill a lso  requ ires  a public  officer ,  if it appears  feasible and  in the  best in terests  of the  
slate, to  refrain  from  tak ing  o r  w ithho ld ing  o ffic ia l action in a  m atte r  that d irec tly  invo lves  
a pe rso n  w ith  w h o m  the pub lic  o f f ic e r  has a c lose  ec o n o m ic  assoc ia tion . I low evc r ,  it tak in g  
or w ith h o ld in g  offic ia l ac tion  is not avo idab le ,  the  pub lic  o f f ice r  shall im m ed ia te ly  d isc lo se  
the ac tion  to the pub lic  o f f ic e r 's  d es igna ted  superv isor.

The bill requ ires  a superv isor, to w h o m  a pub lic  o ff icer  has m ade  a  d isc lo su re ,  to  m ak e  a 
written  de te rm in a tio n  o f  w he ther  the  o f f ic e r ’s invo lvem ent cou ld  co n s ti tu te  a c o n f l ic t  o f  
interest, the  su p e rv iso r  cou ld  reass ign  du ties  to avo id  the conflict  o r  the su p e rv iso r  m ay  
d irec t  the d ives t i tu re  o r  rem oval by the o f f ice r  o f  the financia l interest g iv ing  rise to the 
conflict .



Senator Leman 2- March 14, 1994

Section 2 of the bill is a change to the nepotism prohibition in statute. As the result of an 
isolated circumstance we found at the Alaska Psychiatric Institute, we arc recommending that 
the statute be expanded. Currently the only relationship that is prohibited is that a person 
may not be employed in the same department or agency if they are the spouse of, or related 
by blood to, the executive head of a principal state department or agency.

Wc are recommending that the statute be expanded to include all supervisory/subordinate 
relationships (not just a relationship to the commissioner) and that the definition of 
relationship be expanded to include a regular member of the officer’s household.

I have attached a copy of the nepotism recommendation excerpted from our audit of the 
Alaska Psychiatric Institute. I have also provided a copy of the entire audit report on the 
Division of Fish and Wildlife Protection.

1 appreciate the Committee’s consideration of this legislation. If enacted, this legislation will 
help improve public perception and clarify the legislature's disapproval of close economic 
associations by public officials who have discretion in taking or withholding official action 
that may affect the public officer or a person with whom the public officer has an economic 
association.

Attachment
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appropriate managerial response to committee recommendations, the long-term effectiveness 
of the committee process as well as overall hospital operations, will suffer.

Recommendation No. 2

The legislature should consider expanding the nenotism statute to prohibit 
supervisory/subordinate relationships of immediate family members.

Alaska Statute (AS) 39.90.020 prohibits nepotism and reads as follows:

It is unlawful for a person who is the spouse of or is related hy blood within 
and including the second degree of kindred to the executive head of a 
principal state department or agency to be employed in that department or 
agency.

First, we believe this statute should be expanded beyond just the executive head of principal 
state agencies to include all supervisory/subordinate relationships. Nepotism at any level can 
adversely impact the work environment.

\f Second, we believe this statute should address relationships beyond spousal and blood 
kindred to include immediate family members. In today’s society, close relationships are 
more common in which an immediate family member is neither a spouse nor a blood 
relative. Nevertheless, any perceived favoritism shown this family member will likely affect 

_ employee morale.

.vThis proposed expansion is not without statutory precedent. The legislature’s Standards of 
'Conduct, AS 24.60.090, state:

7  J
An individual who is related to a legislative employee may not be employed 
in a position over which the employee has supervisory authority. In this 
subsection, 'an individual who is related to ’ means a member of the 
legislator's or legislative employee's immediate family or a person who is a 
legislator's or legislative employee's spousal equivalent . . . .  [emphasis 
addedj ____

Further, the Executive Branch Ethics Act, AS 39.52.960, defines an immediate family 
member as:

. . .  a public officer's spouse, a relation by blood within and including the 
second degree o f kindred, and a regular member of the officer's household, 
[emphasis addedj

In defining what constitutes improper influence over state grants and contracts, the Ethics 
Act stales that an “immediate family member:”



. . . may not attempt to acquire, receive, apply for, be a party to, or have a 
personal or financial interest in a state grant, contract, lease, or loan if the 
public officer may take or withhold official action that affects the award, 
execution, or administration of the state grant contract, lease, or loan.

We see no reason for the State to apply a different standard for improper influence over 
grants and contracts than for nepotism. “A regular member of the officer’s household” 
should be a standard for both.

During our review of personnel actions, we identified a situation where a public officer 
approved the appointment and promotion of an employee, when the public officer and 
employee were cohabitants. There was evidence in the personnel file that the relationship 
met the definition of an immediate family member as defined above under AS 39.52.960. 
A perceived act of relational favoritism within an agency, whether factual or not, can 
adversely affect an agency’s efficiency and effectiveness. As this incident was brought to 
our attention by a number of API employees during audit interviews, we believe that it 
created significant morale problems at the hospital.

We recommend the legislature expand the current language of AS 39.90.020 to include 
regular members of an officer’s household as part of the nepotism prohibition. Further, we 
recommend that all supervisory/subordinate relationships be addressed.

Recommendation No. 3

The Department of Health and Social Services (DHSS) should restructure the membership 
of the API governing body and consider establishing a board of governance.

API is required by JCAHO accreditation standards and state regulations to have a governing 
body with overall responsibility for the operations of the hospital. The governing body of 
API consists of the commissioner of DHSS, the director of the Division of Mental Health 
and Developmental Disabilities (DMHDD), and management of API; namely, the chief 
executive officer (CEO), the medical director, the hospital administrator, and the president 
of the medical staff.

The continuity within the governing body has been disrupted over the years because four of 
the six positions (DHSS commissioner, DMHDD director, API chief executive officer, and 
medical director) are political appointees and there has been a high turnover of management 
at API. In addition, the commissioner, division director, and medical director (prior to 1992 
the medical director performed the CEO function) did not necessarily have experience in the 
management of .a psychiatric hospital. Consequently, decisions may be deferred to a 
committee, delayed, or may not be the most efficient/effective option. Since 1983, there 
have been two commissioners, three division directors, two chief executive officers, live 
medical directors, five presidents of the medical staff, and three hospital administrators.

-23-



Chairman 
Rep. Terry Martin

Vine Chairman 
Sen. Al Adams 
Sen. Sieve Frank 
Sen. Steve Rieger 
Sen. Bert Sharp 
Sen. lay Kertulla 
Rep. John Davies 
Rep. Mark Hanley 
Rep. Ron Larson 
Rep. Eileen MacLean 
Rep. Sean Parnell

Sen. Randy Phillips S t a t e  o f  A l a s k a

L e g i s l a t i v e  B u d g e t  a n d  A u d i t  C o m m i t t e e

Session ^ 
HtpU 1Q3- 

State Capitol 
Juneau, AX99801 

(907)405-4949

In te r im
T.O. '2oxl42 

£agk Oliver 51X99577 
(907) 694-4949

T O :  A l l  S e n a t o r s

F R O M :  S e n a t o r  R a n d y  P h i l l i p s ,  C h a i r m a n
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D A T E :  A p r i l  2 5 ,  1 9 9 4

R E :  S e n a t e  B i l l  3 3 3

S e n a t e  B i l l  3 3  w a s  i n t r o d u c e d  b y  t h e  L e g i s l a t i v e  B u d g e t  a n d  A u d i t  

C o m m i t t e e  i n  r e s p o n s e  t o  a n  a u d i t  t h a t  w a s  r e l e a s e d  l a s t  y e a r .

T h e  i m p e t u s  f o r  t h e  s u g g e s t e d  c h a n g e s  c o m e s  p r i m a r i l y  f r o m  a n  a u d i t  o f  

t h e  D e p a r t m e n t  o f  P u b l i c  S a f e t y ' s  D i v i s i o n  o f  F i s h  a n d  W i l d l i f e  P r o t e c t i o n  

( W P ) .  H o w e v e r ,  t h e  p r o b l e m  i d e n t i f i e d  i s  n o t  l i m i t e d  t o  W P .  O t h e r  p u b l i c  

o f f i c i a l s  w i t h  d i s c r e t i o n a r y  a u t h o r i t y  c o u l d  a l s o  b e  p l a c e d  i n  a  c o n f l i c t  o f  

i n t e r e s t  p o s i t i o n .

S e c t i o n  1 o f  t h e  b i l l  e s t a b l i s h e s  a  r e q u i r e m e n t  f o r  d i s c l o s u r e  o f  t h e  

f o r m a t i o n  o r  m a i n t e n a n c e  o f  c l o s e  e c o n o m i c  a s s o c i a t i o n  s i m i l a r  t o  t h a t  

c o n t a i n e d  i n  t h e  L e g i s l a t i v e  E t h i c s  A c t .

T h e  b i l l  a l s o  r e q u i r e s  a  p u b l i c  o f f i c e r ,  i f  i t  a p p e a r s  f e a s i b l e  a n d  i n  t h e  b e s t  

i n t e r e s t s  o f  t h e  s t a t e ,  t o  r e f r a i n  f r o m  t a k i n g  o r  w i t h h o l d i n g  o f f i c i a l  a c t i o n  

i n  a  m a t t e r  t h a t  d i r e c t l y  i n v o l v e s  a  p e r s o n  w i t h  w h o m  t h e  p u b l i c  o f f i c e r  h a s  

a  c l o s e  e c o n o m i c  a s s o c i a t i o n .  H o w e v e r ,  i f  t a k i n g  o r  w i t h h o l d i n g  o f f i c i a l  

a c t i o n  i s  n o t  a v o i d a b l e ,  t h e  p u b l i c  o f f i c e r  s h a l l  i m m e d i a t e l y  d i s c l o s e  t h e  

a c t i o n  t o  t h e  p u b l i c  o f f i c e r ' s  d e s i g n a t e d  s u p e r v i s o r .



T h e  b i l l  r e q u i r e s  a  s u p e r v i s o r ,  t o  w h o m  a  p u b l i c  o f f i c e r  h a s  m a d e  a  

d i s c l o s u r e ,  t o  m a k e  a  w r i t t e n  d e t e r m i n a t i o n  o f  w h e t h e r  t h e  o f f i c e r ' s  

i n v o l v e m e n t  c o u l d  c o n s t i t u t e  a  c o n f l i c t  o f  i n t e r e s t .  T h e  s u p e r v i s o r  c o u l d  

r e a s s i g n  d u t i e s  t o  a v o i d  t h e  c o n f l i c t  o r  t h e  s u p e r v i s o r  m a y  d i r e c t  t h e  

d i v e s t i t u r e  o r  r e m o v a l  b y  t h e  o f f i c e r  o f  t h e  f i n a n c i a l  i n t e r e s t  g i v i n g  r i s e  t o  

t h e  c o n f l i c t .

S e c t i o n  2  o f  t h e  t i l l  i s  c h a n g e  t o  t h e  n e p o t i s m  p r o h i b i t i o n  i n  s t a t u t e .  A s  t h e  

r e s u l t  o f  a n  i s o l a t e d  c i r c u m s t a n c e  w e  f o u n d  a t  t h e  A l a s k a  P s y c h i a t r i c  

I n s t i t u t e ,  w e  a r e  r e c o m m e n d i n g  t h a t  t h e  s t a t u t e  b e  e x p a n d e d .  C u r r e n t l y  t h e  

o n l y  r e l a t i o n s h i p  t h a t  i s  p r o h i b i t e d  i s  t h a t  a  p e r s o n  m a y  n o t  b e  e m p l o y e d  i n  

t h e  s a m e  d e p a r t m e n t  o r  a g e n c y  i f  t h e y  a r e  t h e  s p o u s e  o f ,  o r  r e l a t e d  b y ­

b l o o d  t o ,  t h e  e x e c u t i v e  h e a d  o f  a  p r i n c i p a l  s t a t e  d e p a r t m e n t  o r  a g e n c y .

W e  a r e  r e c o m m e n d i n g  t h a t  t h e  s t a t u t e  b e  e x p a n d e d  t o  i n c l u d e  a l l  

s u p e m s o r y / s u b o r d i n a t e  r e l a t i o n s h i p s  ( n o t  j u s t  a  r e l a t i o n s h i p  t o  t h e  

c o m m i s s i o n e r )  a n d  t h a t  t h e  d e f i n i t i o n  o f  r e l a t i o n s h i p  b e  e x p a n d e d  t o  

i n c l u d e  a  r e g u l a r  m e m b e r  o f  t h e  o f f i c e r ' s  h o u s e h o l d .



STATE OF ALASKA
1994 LEGISLATIVE SESSION

FISCAL NOTE
BILL NO. SB 333

Revision Date: __________________
Title: "An Acr relatinn to disclosure..

Sponsor: Senate Rules Committee_____________________________
Requestor: LB&A Committee_________________________________

EXPENDITURES/REVENUES: (Thousands of Dollars)

Department Affected: Office of the Governor
BRU: All BRUs________________________
Component: All Components______________

COMPONENT SERIAL NO.

OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES
GRANTS, CLAIM0
MISCELLANEOUS
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL EXPENDITURES

CHANGE IN 
REVENUES ( 1

FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prcgiam Receipts
1006 GF/MHTIA
OTHER
TOTAL O 0 0 0 0 G
POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

Estimate of any current year (FY94) cost: jnja_
ANALYSIS: (Attach a separate paye if necessary.) 
No fiscal impact

Prepared by: Michael A Nizicli, Director 
Division: Division of Administrative Services

Phone: 465-3976 
Date: 3/8/94

Approved by Commissioner: Patrick P. Ryan,-Chief of Staf
Agency: Office of the Governor Date: 3/8/94

Rev 11/93

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distrihution information call tho Governor's Legislative Offico

Pago 1 o f 1_



STATE OF ALASKA
1994 LEGISLATIVE SESSION

FISCAL NOTE
BILL NO. SB 333

Revision Date: March 10. 1994
Title: disclosure oi close economic associations by
certain state employees...prohibition against nepotism... 
Sponsor: Senate Rules Committee By Request 
Requestor: Senate State Affairs Committee______

Department Affected: Department of Law
BRU: Legal S erv ices_________________________

Component: Operations

COMPONENT SERIAL NO. 0093

EXPENDITURES/REVENUES:
OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00

PERSONAL
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE

FUNDING:
1002 Federal
1003 GF Match
1004 GF
1005 GF/Program
1006 GF/MHTIA
OTHER
TOTAL -0- -0- -0- -0- -0- -0-
POSITIONS:
FULL-TIME -0- -0- -0- -0- -0- -0-
PART-TIME
TEMPORARY

Estimate of current year (FY94) impact: -0-
ANALYSIS: (Attach a separate page if necessary. 
Please see the attached analysis.

6  Ji.
0

Prepared by: Richard I. Penues. DirectdV ____________________
Division: Administrativ^Serx/iqfes Division./S) / /

K x iL I V -  / f c M t
Approved by Commissioner: Bruce M. Botelhd? Attorney General
Agency: Denagment of Law v

Phone: 465-3672_____
Date: March 10, 1994

Date: March 10. 1994

PREPARER TO PROVIDE ALL DISTRIBUTION C r °IES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information c i  I the Governor's Legislative Office

Rev 11/93 Pane 1 of_JL



FISCAL NOTE

STATE OF ALASKA BILL NO. S 333
1994 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

This bill amends the Alaska Executive Branch Ethics Act, under AS 39.52, to add a new section that provides that 
a public officer in the executive branch must disclose a close economic association involving a substantial financial matter 
with a person who is likely to be affected by an official action taken or withheld by the public officer. Current law, under 
AS 34.52.120(b)(4) prohibits a public officer from taking or withholding official action in order to affect a matter in which 
the public officer has a personal or financial interest. However, the existing law does not include the requirements for prior 
disclosure of close financial associations that are contained in the bill.

The bill also amends the state 's statute prohibiting nepotism, AS 39.90.020, to clearly define the supervisory 
position of a public officer in relationship to family members and those living regularly in a person's household to whom 
the prohibition applies.

It is not anticipated that either of these provisions would result in a level of violations that would cause a fiscal 
impact for the Department of Law.

Page 2 o f  __ 2



FISCAL NOTE

Revision Date: ____________

STATE OF ALASKA
1994 LEGISLATIVE SESSION

BILL NO. SB 333

Title: An Act relating to disclosure of close economic 
associations..and to the prohibition against nepotism....

Department Affected: Administration
BRU: Personnel/OEEO_____________
Component: Personnel/OEEO 

Sponsor: Senate Rules by request of Leg. Budget & Audit Committee___________________
Requestor: (S') S in COMPONENT SERIAL NO. 56

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00
PERSONAL 6.5 0 0 0 0 0
TRAVEL 3.7
CONTRACTUAL 15.6
SUPPLIES
EQUIPMENT
LAND &
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 25.8 0 0 0 0 0

CAPITAL EXPENDITURES

CHANGE IN REVENUES

FUNDING SOURCE: (Thousands of Dollars)
1002 Federal
1003 GF Match
1004 GF 25.8
1005 GF/Program
1006 GF/MHTIA
OTHER
TOTAL 25.8 0 0 0 0 0
Estimate of any current year (FY 94) cost: $ 0 
POSITIONS:
FULL-TIME •

PART-TIME J
TEMPORARY j

ANALYSIS: History tells us we can expect to receive a class action suit regarding the changes in the nepotism law 
from each of 11 bargaining units. The costs above are based on the assumption that 5 will go to hearing. 
Estimated total cost is 24.3. Costs fo r the Personnel Board to develop regulations and have necessary public 
hearings are calculated at 1.5. See attached breakdown for detail.

Prepared by: Kevin <L Rif&hic, Pi rector
Division: Personnel/OEEO

Approved by Commissioner: Nancy Bear Usera 
Agency: Administration_____________________

Phone: 465-4429 
Date: ___________

J L

Rov 01/94
L C G P .K P / I

Date: "2

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

Page 1 of



Fiscal Note 
Calculation Sheet

SB 333

Personal Services

5 class action hearings @ rg 21C 
3 days preparation 
2 days hearing 5,544.00

Personnel Board 1 hearing 
director & staff 
preparation time 1,000.00

Travel
6,544.00

Airfare„Junepu-Anchorage-Juneau 
( 444.00 x 6 trips 2,664.00

10 days per diem @ $100 1,000.00

Contractual
3,664.00

5 days arbitrator^ $3120 15,600.00

TOTAL $ 25.808.00

Paye 2 of 2
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STATE AFFAIRS

DATE: March 16, 1994
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DEPARTMENT OF PUBLIC SAFETY 
DIVISION OF FISH AND WILDLIFE 

PROTECTION, ENFORCEMENT ISSUES

March 23, 1993

Division of Legislative Audit
P.O. Box 113300, Juneau, Alaska 99811-3300

_____________________________________ J

A udit Control N um ber: 

12-4431-93



LEG ISLA T IV E  BUDGET AND AUD IT  CO M M ITTEE

D IV IS IO N  OF LEG ISLA T IV E  AUD IT

TIil* Legislative Budget and Audit Committee is a 
permanent interim committee of the Alaska 
Legislature. The committee is made up of five 
senators and five representatives, with one alternate 
from each legislative chamber. The chairmanship of 
the committee alternates between the two chambers 
every legislature.

The committee is responsible for providing the 
legislature with audits o f stale government agencies. 
The programs and activities of state government now 
cost more than S5 billior. a year. As legislators and 
administrators try increasingly to allocate state 
revenues effectively and make government work more 
efficiently, they need information to evaluate the work 
of governmental agencies. The audit work performed 
by the Division of Legislative Audit helps provide 
that information.

As a guide to all their work, the Division of 
Legislative Audit complies with generally accepted 
auditing standards established by the American 
Institute of Certified Public Accountants and with 
government auditing standards established hy the U.S. 
General Accounting Office.

Audits are performed at the direction of the 
Legislative Budget and Audit Committee. Indi ddual 
legislators or committees can submit request' for 
audits of specific programs or agencies to the 
committee for consideration. Copies of all completed 
audits are available from the Division of Legislative 
Audit’s offices in either Anchorage or Juneau.

BUDGET AND AUDIT COMMITTEE

Senator Randy Phillips, Chairman
Senator Al Adams
Senator Steve Frank
Senator Steve Rieger
Senator Bert Sharp
Senator Jay Kerttula (alternate)

Representative Terry Martin, Vice Chair 
Representative John Davies 
Representative Mark Hanley 
Representative Ron Larson 
Representative Eileen MacLean 
Representative Sean Parnell (alternate)

DIVISION OF LEGISLATIVE AUDIT

Randy S. Welker, CPA 
Legislative Auditor 

Merle R. Jenson, CPA 
Deputy Legislative Auditor

P.O. Box 113300 
Juneau, Alaska 99811-3300

(907) 465-3830, Juneau 
(907) 561-1445, Anchorage 
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OBJECTIVES. SCOPE, AND METHODOLOGY

In accordance with Title 24 o f  the Alaska Statutes and a special request by the Legislative 
Budget and Audit Committee, we conducted an audit o f  various aspects o f  the Department 
o f  Public Safety (DPS  or the department). Division o f  Fish and W ild li fe  Protection (FW P  
or the division). The objectives, scope, and methodology o f  our review were as fo llows.

Objectives

The objectives o f  the review were to determine:

1. I f  FW P 's  policies and procedures related to targeting suspected fish and wild life 
violators for covert operations are adequate.

2 . I f  the division ’ s effectiveness may be impaired due to public perception o f  
conflicts o f  interest within FW P ’ s ranks.

3. I f  F W P ’ s relationship with Fish & W ild li fe  Safeguard corporation (Safeguard) is 
appropriate.

Scone and Methodology

Our examination included reviewing applicable Alaska Statutes and Alaska Administrative 
Code regulations, the DPS Operating Procedures Manual and O ffice r ’ s Information Manual, 
policy and procedure manuals from other fish and wild life law enforcement organizations, 
departmental administrative investigations and disciplinary actions, selected police files, and 
criminal histories and cases from the Alaska Public Safety Information Network. Further, 
we examined databases o f  public information, documentation o f  tips received, ethics statutes 
o f  other states, organizations in other states similar to Safeguard. Safeguard’ s articles o f  
incorporation and by-laws, and applicable court judgements.

Additionally, we conducted various interviews with management and staff o f  DPS , U .S . Fish 
and W ild li fe  Service. Department o f  Fish and Game, Department o f  Commerce and 
Economic Development. Court System. Department o f  Law. and Safeguard, as well as other 
interested parties.
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ORGANIZATION AND FUNCTION

The Division o f  Fish and W ild li fe  Protection (FW P  or the division) is within the Department 
o f  Public Safety (D PS  o r the department). FW P  is charged with protecting the State’ s 
resources through enforcement o f  laws and regulations governing use o f  fish and game 
within Alaska and its surrounding waters. The division also participates in the overall 
mission o f  the department through enforcement o f  other criminal laws and participation in 
search and rescue operations.

Under the overall guidance o f  the commissioner and deputy commissioner o f  DPS , a director 
commands the division. FW P  is organized into two sections, Operations and Enforcement. 
Operations consists o f  the aircraft, vessel, and administrative sections o f  the division, and 
also includes the liaison officer between FW P  and Fish & W ild li fe  Safeguard corporation 
(Safeguard). Enforcement includes four detachments o f  enforcement personnel and the 
Statewide Investigations Section (S IS ) . While the detachments are primarily concerned with 
patrols and responding to complaints, SIS is responsible fo r managing all investigations 
involving commercial operators as well as any covert operations implemented by the 
division.

The division headquarters is located in Anchorage. Currently, the four detachments maintain 
thirty-three posts statewide staffed by Fish and W ild li fe  Troopers. Fish and W ild li fe  
Enforcement Officers (FW EOs), Fish and W ild li fe  Aides, and support personnel. FW P  
Troopers and FWEOs are commissioned officers; while the former are charged with 
enforcing all laws o f  the State, the latter are restricted to fish and game statutes and 
regulations. FW P  Aides are non-commissioned assistants to FW P  Troopers and FW EOs who 
aid in the enforcement o f  fish and game laws and regulations. Support personnel consist o f  
various technical and administrative staff. As o f  the date o f  this report, the division had 133 
full-time and seasonal employees.

Division of Fish and Wildlife Protection

Fish & Wildlife Safeguard corporation

Safeguard is a private, non-profit Alaskan corporation organized in 19S4 with the stated
purposes of:

1. Promoting statewide fish and wildlife protection for the State o f  A laska by 
assisting law enforcement agencies in the apprehension o f  fish and wild life 
violators.

2. Motivating members o f  the public to cooperate with fish and wildlife enforcement 
within the State o f  Alaska.

3. Providing rewards and awards for such cooperation.
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4. Creating a greater sense of awareness and concern about various fish and wildlife 
violations through a coordinated program with the news media, law enforcement 
agencies, and the general public.

5. Cooperating, whenever possible, with federal, state, other public agencies, and 
private corporations in carrying out programs consistent with the purpose for 
which Safeguard was created.

The corporation is composed of three regional boards of directors, each with membership of 
between seven and twenty individuals, and a statewide board made up of the chair and vice­
chair of each regional board. The corporation employs an administrative assistant who is 
supervised by the statewide board; this individual's office is located within the DPS complex 
in Anchorage. An Enforcement Officer coordinates activities between Safeguard and FWP.

Since its inception, Safeguard has offered a 24-hour, seven days a week hotline that utilizes 
a direct line to the Anchorage FWP office for reporting fish and wildlife violations statewide. 
Callers may remain anonymous. Rewards are determined by the statewide board and 
purportedly paid if the information provided leads to a citation or an arrest; a conviction is 
not necessary. Rewards are said to range from $100 to $10,000.
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REPORT CONCLUSIONS

As stated in the Objectives, Scope, and Methodology section of the report, this audit 
reviewed the Division of Fish and Wildlife Protection’s (FWP or the division) handling of 
issues related to targeting of suspected fish and wildlife violators for covert operations, 
public perception of conflicts of interest within division ranks, and the relationship between 
FWP and Fish & Wildlife Safeguard corporation (Safeguard). Our conclusions are as 
follows.

Taraetimz

Covert fish and wildlife law enforcement operations are defined by the division as any 
investigation that requires FWP investigators or their agents to assume a fictitious identity 
or rely upon the suspect’s belief that the investigators or their agents are other than law 
enforcement officers. Departmental policies and procedures regarding targeting of suspected 
fish and wildlife violators are found in the Department of Public Safety's (DPS) Officer’s 
Information Manual (OIM) for FWP and in various other directives.

In response to a prior Division of Legislative Audit recommendation, the OIM was amended 
in 1992 to document the basis and procedures involved in developing undercover lav/ 
enforcement actions on resource violators. This amendment places responsibility for 
supervising and conducting covert law enforcement activities within the division on the 
Statewide Investigations Section. It further provides the general criteria upon which a covert 
operation may be initiated; the permissive “may” rather than the mandatory “shall” allows 
for the division to utilize considerable discretion in determining targets for investigation.

However, the policy does not require that the discretionary criteria or resulting evaluations 
be documented; the selection process that must occur to initiate costly covert operations with 
finite resources is not supported in a manner that lends itself to review. FWP personnel state 
that, on a regular basis, an informal analysis is performed of the outstanding intelligence 
information received from a myriad of sources. The alleged violators are purportedly ranked 
by such factors as number of complaints received, chance of conviction, and the gravity of 
the resource damage. For the most onerous violators, FWP estimates the cost to initiate and 
complete a covert operation on each of them. From this listing, management approves an 
operation. FWP management and staff state that there are insufficient funds available to 
target all alleged violators who, in their mind, deserve it, so operations are selected that have 
the greatest chance for conviction.

However, as noted above and more fully discussed in Recommendation No. 2, no 
documentation of this decision-making process is available for review. As well as depriving 
management of a valuable tool in monitoring selection criteria, this lack of supporting 
evidence documenting the selection of who to target could leave the division open to charges 
of favoritism and bias. If an individual targeted for an investigation is convicted, FWP 
rightfully feels justified; however, this docs not provide an answer to the question of what
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other possible targets were not selected and the reasons they were not selected. Without 
adequate documentation, this is a question that cannot be answered. As discussed below, 
positive public perception is an important factor in maintaining an effective enforcement 
organization; without adequate documentation and support for important decisions such as 
these, this perception can only suffer.

In addition to the targeting sections of departmental manuals related to covert actions, FWP 
also maintains other procedures and directives that relate to these types of operations. 
Hov/ever, as we discuss in Recommendation No. 3, this documentation appears outdated and 
incomplete. No attempt at compiling an updated, cohesive, and comprehensive policy and 
procedures manual related to covert operations has been made. In the highly-scnsitive arena 
of undercover operations, such a manual is crucial. Approved policies and procedures 
provide for a consistent method of accomplishing a goal and help diminish variability 
between different operations.

FWP has acknowledged that there is a great deal of latitude available to them in deciding 
who to target for undercover activities and how to conduct undercover activities, much of 
it based upon professional judgement and experience in law enforcement. We agree with 
that. However, while there is no substitute for professional judgement and experience, 
neither is there a substitute for adequate documentation. FWP should create and maintain 
its support for targeting decisions and improve its documentation regarding operational 
policies and procedures for covert operations.

Public Perception

Alaska Statute 39.52.010, the Executive Branch Ethics Act, declares that it is a policy of the 
State that high moral and ethical standards among public officers in the executive branch are 
essential. This is especially true for law enforcement. To maximize their effectiveness, 
agencies charged with enforcing laws and regulations and protecting life and resources must 
be considered above reproach. Perceptions by others are critical. An agency’s reputation, 
deserved or not, will impact every aspect of its ability to perform its tasks or accomplish its 
mission. As such, great care must be taken that the spirit and intent, in addition to the letter, 
of laws, regulations, and policies that require or promote ethical behavior be met in a clear 
and convincing manner. Actual conflicts of interest, or even perceived conflicts of interest, 
serve only to impair effectiveness.

The effectiveness of FWP could be impaired by the public’s perception of existence of 
conflicts of interest within the division. Instances noted during our review, enumerated 
below, could easily cause a lack of faith regarding whether FWP’s actions are perceived as 
being fair and unbiased or whether the division is managed in the most principled manner.

I. Two managers of the division, one current and one former, have fish and wildlife
violations. Prior to being hired into the division, the former manager plead guilty 
to both the taking of a moose during a closed season and to making a false 
statement regarding his Alaskan residency to obtain a resident hunting license.
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The current manager, while employed by the department in a different capacity, 
plead no contest to a charge of commercial fishing in closed waters.

The fish and wildlife violation history of the managers discussed above is absent 
from the Alaska Public Safety Information Network (APSIN). APSIN is 
maintained by DPS and is used by law enforcement agencies, the courts, and 
others to provide criminal history information. The system is used during the 
apprehension process, the prosecution phase, and the sentencing of violators and 
is considered critical to the overall process. The violation by the former manager 
occurred in 1965, approximately nineteen years prior to APSIN coming on-line; 
however, other violations from this time frame are captured within the system. 
In the current manager's case, a copy of the judgement was received by DPS after 
the system became operational. No explanation has been provided by the 
department as to why no record exists in APSIN. However, other inaccuracies 
exist within this system; see Recommendation No. 4 regarding internal controls 
over APSIN.

The case file for a second commercial fishing charge against the current manager 
cannot be located. Although APSIN shows this individual as the defendant in the 
case, DPS states this is an error within APSIN and the case disposition should 
read that it was closed after an investigation. However, no original documentation 
is available to support this assertion as the case file could not be located by DPS 
personnel.

A former commander of the Statewide Investigations Section, the group 
responsible for both conducting investigations into commercial violations such as 
big game guiding and all covert operations, was himself an assistant guide. This 
officer was in a position to influence and use his discretion over who would or 
would not be subject to an undercover operation during the same time period he 
was associated with certain guides.

An FWP Trooper, an FWEO, and a Fish and Wildlife Aide each were in violation 
of AS 08.51.393. This statute, effective May 1992. prohibits certain law 
enforcement officers from holding various guide-outfitter licenses. The FWP 
individuals referred to above each held assistant guide-outfitter licenses active as 
of December 1992. While FWP management provided notice to its staff of this 
statutory amendment, no follow-up was performed to ensure compliance.

Three FWP employees or their spouses and a manager of the division hold or 
own. or have held or owned while employed by DPS. commercial fishing permits 
or commercial fishing vessels.

An FWP Trooper was reprimanded by management for discussing privileged 
information at a private gathering that included individuals outside of DPS, 
including an assistant guide. The department determined that the Trooper 
discussed a case that was still open; further, the detail of the discussion had "the
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potential to substantially impair FWP’s ability to catch and prosecute game 
violators.”

8. A review of public information databases revealed numerous other situations
where perception of a conflict of interest could exist. A significant number of 
FWP enforcement employees had financial transactions or relationships with 
individuals they are charged with monitoring, including registered big game 
guides-outfitters and individuals involved in commercial Fishing. The associations 
that we researched were primarily related to property transactions. The 
relationships may not have actually affected the enforcement officer’s actions, but 
they can orovide the appearance of a conflict of interest. While this information 
is not conclusive, it does illustrate an area that has the possibility to lead to 
negative public perception that could impair the division's ability to perform its 
mission.

The problem discussed above is not limited to FWP. As we more fully examine in 
Recommendation No. 1, the current statutory requirements regarding disclosure of possible 
conflicts of interest for public employees are insufficient; potentially reputation-damaging 
relationships and associations are ignored. Disclosure of any such relationships and 
associations, economic or otherwise, between public employees and individuals or groups 
that a public agency has discretionary dealings with should be required. In all areas, 
including FWP’s, this could greatly alleviate the concern that certain individuals receive 
preferential treatment.

As noted above, positive public perception is crucial to maximize the effectiveness and 
efficiency of law enforcement agencies. FWP has not, at times, been managed in a manner 
that would foster this type of positive opinion.

Fish & Wildlife Safeuuard corporation (Safemiard)

Safeguard currently enjoys a unique relationship with the State of Alaska. The corporation 
is a private non-profit entity, supposedly separate and distinct from state government, yet it 
receives considerable support, both financially and otherwise, from various state agencies, 
including FWP.

The division provides both space and related utilities at Anchorage DPS headquarters for the 
benefit of Safeguard without reimbursement from the corporation. FWP also provides an 
FWEO as a liaison officer to act as the interface between the division and Safeguard; 
approximately one-quarter of this individual’s time is estimated to be spent on Safeguard 
activities. The division’s officers are often used in the delivery of Safeguard reward 
payments to informants. The Department of Fish and Game (DFG), pursuant to 
AS 16.05.343, contracts with Safeguard to conduct a raffle fur a bison harvest permit, with 
the corporation retaining a percentage of the net proceeds plus expenses. DFG also provides 
free advertising to Safeguard within its bi-monthly magazine and on hunting and fishing 
licenses.
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The Court System and Department of Law (DOLaw), in conjunction with FWP. also directly 
support Safeguard. We noted numerous court judgements ordering defendants convicted of 
fish and wildlife violations to pay a “donation” to Safeguard instead of a Fine to the State; 
even more common were offers extended to individuals whose equipment had been ordered 
forfeited to the State. Violators were allowed to re-acquire these items by donating the 
approximate fair market value of the specific article or articles to Safeguard. We also noted 
a deferred prosecution agreement between DOLaw and a defendant in a major Fishing 
violation case. The settlement required the defendant to, among other things, donate $10,000 
to Safeguard. FWP has represented that, in some cases, the courts offer defendants the 
option of paying a fine to the State or making a donation to Safeguard. However, as the 
donation to the non-proFit corporation may be tax-deductible and the fine is not. the incentive 
to violators appears to be toward donating to Safeguard.

We believe that this diversion of monies from the state General Fund to a private corporation 
may violate the state constitution. It further erodes the legislature’s most signiFicant power, 
that of appropriation. As we further discuss in Recommendation No. 5. executive or judicial 
branch agencies appropriating monies that should fall to the General Fund may violate the 
most basic separation of powers doctrine. Court decisions have held that all appropriations 
must be made by legislative act; this tenet has been breached. While the amounts involved 
may not be material to the State, we believe this to be a dangerous precedent to set.

Further sullying the matter is Safeguard's refusal to allow the State access to its financial 
records. Relying on the private non-profit status of their organization, the corporation 
refused Legislative Audit requests to review its fiscal matters, regardless of the level of state 
support received. As such, we were unable to ascertain the amount of state fine and 
forfeiture monies received and how these monies were utilized by the corporation. 
Information such as levels of private donations in relation to public monies, rewards paid out, 
and board expenses was not disclosed by the corporation and could not be ascertained by 
other audit procedures.

We also attempted to review how the information received by Safeguard about fish and 
wildlife violations was used. However, due to weak internal controls over the system, no 
determination could be made as to the disposition of many of the tips received and the cases 
generated. Not all pre-numbered case information sheets could be located, case sheets 
purported to be voided often were not retained, information was recorded on Safeguard’s 
computerized database with no supporting documentation available for review, and the 
database was not updated in a timely fashion nor could it be reconciled to APSIN.

For a program receiving considerable state support, we consider this to be unacceptable. 
Safeguard currently does not have to be accountable for its actions to any organization; no 
checks or balances are inherent in the system. The internal control requirements placed upon 
state agencies and organizations that receive state support are thought by Safeguard not to 
apply to its operations. As such, the purported primary beneficiary of Safeguard's efforts, 
FWP. currently has no means of ensuring itself of the quality or validity of the program. As 
further discussed in Recommendation No. 6, if DPS is to continue its association, certain 
modifications should be made.
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Controls should be instituted to ensure that there would be performance measurement criteria 
available for review, including a tie between Safeguard’s database of information and DPS’s 
APSIN that could allow evaluation of the disposition of information received over the 
Safeguard hotline. Further, FWP employees would no longer be used to deliver reward 
payments to anonymous informants; state employees should not be required to participate in 
an activity that, as designed, has inadequate cash controls. While it is possible to implement 
appropriate controls without jeopardizing the anonymity of informants, we understand that 
this has not been accomplished. Additionally, such requirements as corporation financial 
statements certified by the board of directors being provided periodically and the elimination 
of fish and wildlife violators from the regional Safeguard boards would encourage confidence 
in the program.

Failing this, in our opinion, the only viable option is for DPS to disassociate itself from 
Safeguard. As we discussed above, public perception is critical to an organization such as 
FWP. Without adequate controls in place. Safeguard may not appear positively in the 
public’s view. This impacts FWP through the close association between the two 
organizations. We believe that a program such as Safeguard has merit and can be of benefit 
to law enforcement; however, adequate accountability must be established for this to occur.

Summary

Law enforcement is an area in which both sound professional judgement and discretion play 
vital roles. Both of these attributes of a successful program are needed in making decisions 
regarding targeting of suspected violators in light of limited resources, conducting operations 
against suspected violators, managing conflict-of-interest situations, and interfacing with other 
organizations such as Safeguard. However, as we note throughout this section, judgement 
and discretion must be tempered with the accountability and documentation that are required 
for actions within the public arena. FWP, in its internal dealings and its relationship with 
Safeguard, has not always met these requirements in a successful manner. Our concerns are 
heightened when one considers that FWP, a relatively small division, is charged with 
enforcing fish and game laws and regulations over the entire State and its adjoining waters; 
nothing short of prudent management that inspires public confidence will suffice.
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FINDINGS AND RECOMMENDATIONS

The Executive Branch Ethics Act should be expanded to more fully address disclosure of 
possible conflicts of interest.

Conflict of interest can be described as the division of loyalty that exists when a person has 
a duty to perform which may impact his or her financial or personal interests. It may 
manifest itself either in fact or in appearance with the same result: the public confidence that 
is critical to an effective and efficient government is crippled. Public perception plays a key 
role in maintaining this confidence. A perceived lack of fairness or impartiality in a public 
agency’s dealings can adversely affect the agency’s effectiveness, whether factual or not. 
With this in mind, laws, regulations, and policies should be enacted that will provide 
guidance so that potential conflicts of interest, both in fact and in appearance, are minimized.

The Alaska Executive Branch Ethics Act, AS 39.52. provides a code of ethics for public 
officers and employees of the executive branch of state government. Article 2 of this act 
discusses prohibitions and restrictions upon, and related disclosures of, such items as 
improper use of official position, gifts, information, or influence: it further delineates the 
requirements for concurrent employment outside of state government and employment after 
leaving state government. Subsequent articles address other required disclosures, procedures, 
and enforcement related to the ethics codification.

Notably absent from AS 39.52, however, is language specifically discussing an area that has 
great potential for conflict of interest, that of close association, economic or otherwise, 
between public employees and groups or individuals that a public agency has discretionary 
dealings with. A conflict of interest, in either fact or appearance, can exist in such areas as 
personal or business relationships or associations. Hypothetical examples of these types of 
affiliations could include:

Department of Revenue, Oil and Gas - Audit Division revenue auditors having a 
financial interest in an auditee through ownership of debt or equity securities;

Department of Administration, Division of General Services and Supply 
procurement officers holding investments in companies receiving state contracts, 
even if competitively bid;

• Department of Transportation and Public Facilities, Regional Design and
Construction staff exercising eminent domain proceedings against individuals with 
whom they are involved either socially or in a business relationship; or

Department of Commerce and Economic Development, Division of Banking, 
Securities, and Corporations bank examiners reviewing institutions where both

Recommendation No. 1
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they and management are involved in either a social or business association 
outside of the organization.

Additionally, as noted in the Report Conclusions section, we identified numerous actual 
financial transactions and associations between the Department of Public Safety (DPS), 
Division of Fish and Wildlife Protection (FWP or the division) enforcement employees and 
certain groups of individuals they are charged with enforcing the law against, specifically 
registered big game guides-outfitters and individuals involved in commercial fishing.

When affiliations similar to the above occur, they give the appearance of a conflict of 
interest; yet the employee’s actions may not actually be affected by the apparent conflict. 
However, to avoid even the appearance of impropriety or partiality, disclosure of these types 
of relationships or associations should be required of public employees by statute. This is 
necessary to ensure the public’s confidence in state government and is not without statutory 
precedent. The legislative branch’s Standards of Conduct, AS 24.60, requires disclosure of 
close economic associations involving a substantial financial matter between certain 
individuals and groups.

We recommend that the Executive Branch Ethics Act be augmented to include conflict-of- 
interest disclosure requirements related to close associations, economic or otherwise, between 
public employees and individuals or groups that a public agency has discretionary dealings 
with. The disclosures should be required periodically and should be reviewed by the 
employee's designated supervisor, who would decide if employee reassignment or divestiture 
was necessary.

Recommendation No. 2

FWP should create and retain sufficient documentation to clearly support decisions related 
to targetinu suspected fish and wildlife violators for covert operations.

Properly executed undercover operations are a highly effective method of apprehending law­
breakers. Perhaps more important than the actual apprehension is the deterrent effect such 
operations have on potential violators; this appears to be true in the enforcement of fish and 
game laws and regulations.

As a result of this, covert operations are utilized by FWP in its enforcement of laws related 
to both big game guiding and commercial fishing. However, as in most governmental 
functions, the demand exceeds the available resources. Hence, choices must be made as to 
what individual or group will be selected for an enforcement action.
FWP’s policies and procedures provide very general criteria upon which a covert operation 
may be initiated. The division has verbally represented that suspected violators that fit this 
criteria are periodically listed and reviewed by investigators and management. The purpose 
of this review is to select a target for a covert operation. FWP purportedly takes into 
account such factors as the number of complaints received, chance of conviction, the gravity 
of the resource damage caused by the suspected violator, and the anticipated cost of a
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successful operation in its selection process. Professional judgement and discretion each play 
large roles in making the final selection.

However, none of this laborious decision-making effort is documented by FWP. The 
division appears to be of the opinion that if a targeted individual is arrested, tried, and 
convicted, the selection was justified. While this may be true, it ignores the question of who 
was not selected, and why. Currently, there is no means available for either the division or 
any outside source to answer that question due to the lack of supporting documentation of 
targeting decisions. As discussed in the Report Conclusions section and in Recommendation 
No. 1 of this section, the appearance of conflicts of interest can lead to charges of favoritism 
and bias. Without well-supported findings and criteria related to targeting decisions, FWP 
has little to offer in its defense against those criticisms.

As such, we recommend that FWP improve its procedures for targeting suspected offenders 
for covert operations. Specifically, adequate supporting documentation of why an individual 
or group was selected, and therefore why other individuals or groups were not, should be 
created and retained. As well as providing management with a valuable tool in administering 
the program consistently, this will furnish the division with tools to combat any charges of 
partiality.

Recommendation No. 3

FWP should make it a priority to create and maintain an updated, cohesive, and 
comprehensive covert operations policy manual.

Law enforcement agencies, by their nature, are highly structured paramilitary entities. 
Policies, procedures, directives, and standards are established for even the seemingly minutest 
detail of routine and non-routine operations and applications. As evidenced by a review of 
DPS’s Operating Procedures Manual and Officer’s Information Manual (OIM), FWP is no 
exception to this. However, the division’s documentation of the policies and procedures 
related to its covert operations are lacking in both organization and substance.

All FWP covert operations are supervised and conducted by the Statewide Investigations 
Section (SIS), based in Anchorage. Policies pertaining to SIS are contained primarily within 
the OIM and a series of procedures and directives. These documents contain such potentially 
useful items as the basis and procedures for initiating covert operations (see Recommendation 
No. 2 above), responsibilities of SIS, organization of SIS, checklists for special operations, 
debriefing information, communications protocol, and financial procedures for funds utilized 
in a covert operation.

However, there are also a number of outdated and unorganized sections within the manuals. 
The Special Operation Procedures Manual does not appear to have been updated since 1987. 
Obsolete directives and organization charts and non-policy related notes front meetings 
permeate the text. In general, the collective information within both manuals that relates to 
SIS lacks the cohesive, comprehensive quality that is so necessary for a document of this
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importance. The data available regarding covert operation policy appears to have been 
assembled in a piece-meai fashion, with little regard for purging outdated material or 
documenting basic attributes of a successful program.

To gain a basis for comparison, we reviewed two additional governmental fish and wildlife 
law enforcement organizations' policies and procedures manuals related to covert operations. 
In stark contrast to FWP’s efforts, both manuals are cohesive documents that 
comprehensively cover a much greater spectrum of aspects of covert operations.

Adequately documented, updated, and completed policies and procedures are necessary in 
many circumstances. However, in very sensitive matters such as covert law enforcement 
operations, these policies are critical. Adequate policies and procedures provide for an 
approved, consistent method of accomplishing a goal and help to remove unnecessary 
variability. Further, these types of policies and procedures provide a means to make the best 
use of limited resources. Consistency of application can be adversely affected if policies and 
procedures are not documented. This can cause a less efficient and effective enforcement 
effort.

As such, we recommend that FWP create and maintain an updated, cohesive, and 
comprehensive covert operations policy manual. The division could utilize ideas from 
manuals from similar organizations as a base and alter them based upon the unique 
challenges and requirements presented by enforcement efforts in Alaska. We further 
recommend that this important project be given high priority.

Recommendation No. 4

DPS should improve internal controls related to the Alaska Public Safety Information 
Network (APSIN) to ensure completeness and accuracy of criminal justice information within 
the system.

Background

APSIN is an on-line real-time database operated and maintained by DPS. The system is 
dedicated to providing information to all law enforcement agencies within Alaska on such 
items as licensed drivers, registered vehicles, criminal histories, wanted persons, and stolen 
property. Additionally, for DPS users, APSIN tracks case information, evidence, payroll, and 
officer activity data.

APSIN runs on a mainframe computer installed at the Anchorage Data Center. The system 
came on-line in 19X4.
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Prior Findinu

A 1986 Division of Legislative Audit report on Alaska’s criminal justice information systems 
documented numerous weaknesses in quality and completeness of data housed within APSIN. 
The following types of errors were disclosed.

a. Individuals with known criminal histories were not found.

b. Criminal conviction histories were found to be incomplete.

c. Incorrect criminal information was found due to the entering of the wrong charge.

d. In the case of a charge reduction, both the original and the reduced charge
appeared as convictions.

Additionally, the majority of APSIN users surveyed expressed a general lack of confidence 
in the system to provide complete and accurate criminal history information.

Lethslative Audit’s Current Position

In our cursory review of APSIN for this audit, we noted many of the same weaknesses 
discussed above.

As discussed in the Report Conclusions section, two managers of the division, one current 
aru one former, have fish and wildlife violations. However, neither of these individuals’ 
records on APSIN show any evidence of these infractions. While the former manager’s 
conviction occurred in 1965, other violation history from that time frame is captured within 
the system. The currently employed manager's violation took place in 1984, approximately 
two months after the department converted to APSIN. DPS received a copy of the relevant 
judgement in a timely man ler; the department was unable to justify why this individual’s 
record has been excludeu.

A different charge appeared in APSIN with the current manager listed as a defendant in a 
separate commercial fishing case. DPS states that this is an error; the case disposition should 
read that it was closed after an investigation. No original documentation is available to 
support either scenario, as the department is unable to locate the applicable case file.

A Fish and Wildlife Enforcement Officer’s conviction for misdemeanor assault is incorrectly 
displayed as a felony within APSIN, as is an FWP Trooper’s misdemeanor conviction for 
possession of marijuana.

Additionally, no mechanism is in place that allows for an audit trail of additions, deletions, 
or any other modifications to an individual’s criminal history to be reviewed. As such, there 
is no assurance that all criminal histories are included in APSIN.
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APSIN is utilized by law enforcement agencies, the courts, and others to provide crucial 
criminal history information that is used throughout the enforcement and judicial processes. 
As such, it is imperative that data maintained within the system is complete, accurate, and 
subject to adequate controls over unauthorized or inappropriate modifications. We have not 
found this to be the case. DPS should implement controls to ensure that data within APSIN 
is complete and accurate. Further, to address public perception concerns discussed in the 
Report Conclusions section, the department should review the data in APSIN that relates to 
DPS employees for completeness and accuracy. Implementation of these recommendations 
will serve to increase user confidence in this vital system.

Recommendation No. 5

The Court Svstem and Department of Law (DOLaw) should cease the current practice of 
divertinu state fine and forfeiture monies to Fish & Wildlife Safeguard corporation 
(Safemiard).

A portion of the funding of the non-profit Safeguard is derived from court-awarded donations 
in lieu of fines and/or forfeitures in fish and wildlife violation cases. During the course of 
our review, we noted instances where various state district and superior courts ordered 
convicted violators to donate monies to Safeguard instead of fines to the General Fund. We 
also encountered cases where the defendant was permitted to re-acquire items ordered 
forfeited to the State by making a donation to Safeguard approximately equal to the items' 
fair market value. Further, we reviewed a deferred prosecution settlement agreed to by 
DOLaw in which a requirement was that the defendant acquiesce to pay a $10,000 donation 
to Safeguard. The courts have been permitting these types of arrangements for a number of 
years. The judiciary appears to be encouraged by both DOLaw and FWP. A district 
attorney stated that he often advocates such types of penalties in sentencing 
recommendations; FWP's Safeguard liaison FWEO has sent letters to judges soliciting such 
support.

The total amounts involved are not readily identifiable from the Court System’s records and 
Safeguard declined to allow us access to their accounting records.

We believe that this diversion of monies from the General Fund to a private corporation may 
violate the state constitution by effectively bypassing the legislature’s appropriation power. 
The Court System has represented to us that the authority to issue these types of sentences 
is based upon AS 12.55.080 which, in part, states that a court may **.. . p l a c e  h ‘ l  d e f e n d a n t  

o n  p r o b a t i o n  . . . u p o n  t h e  t e r m s  a n d  c o n d i t i o n s  t h e  c o u r t  c o n s i d e r s  b e s t . ”  However, we do 
not interpret this to mean a court may direct fines and forfeitures from the General Fund to 
a non-profit organization. It should be the legislature's decision whether to fund or not fund 
an organization such as Safeguard with General Fund monies.

We do acknowledge that the courts have significant judicial discretion in the determination 
of sentences and establishing terms of probation. We further note that this concern is likely 
not limited to the circumstances described in this report. Therefore, we recommend that the
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Court System and DOLaw reconsider the current practice. If Safeguard is to receive General 
Fund monies, it should be appropriated by the legislature in accordance with state law.

Recommendation No. 6

FWP should consider continuing its association with Safeguard only if certain conditions are 
met.

Safeguard is an enigma. On one hand, the organization receives considerable state support; 
examples include free space, free related utilities, free program advertising, a liaison state 
enforcement officer, a contract for a state raffle, court-ordered donations (see 
Recommendation No. 5), and use of state employees in delivering reward monies. However, 
the corporation falls back onto its private, non-profit corporation status when accountability 
concerns are raised; requests for financial information or access to files directly related to 
the scope of this audit were refused by Safeguard.

We consider this to be unacceptable. FWP and other state agencies provide significant 
support to Safeguard; prudent management by these agencies would dictate that notable 
accountability concerns be addressed. Currently, the corporation’s dealings and operations 
are not subject to any public oversight; no measurement criteria is available to adequately 
appraise successes or failures. Information regarding financial decisions about reward 
payments, the reasonableness of corporation expenses, or the uses of court-ordered donations 
have not been made available for review by either FWP or Legislative Audit. Similarly, no 
oversight over suitability of regional or statewide board members is provided; hence, fish and 
wildlife violators are involved in decision-making. There tire insufficient controls over 
information received over the hotline and its subsequent disposition; no documentation is 
available to prove all tips are appropriately handled.

We cannot conclude that Safeguard is not functioning in a responsible manner just as we 
cannot conclude that it is; the information is either not available or Safeguard is simply 
unwilling to provide it. Regardless, FWP should not continue to associate with and support 
such an organization without significant changes being made. Such conditions of continuing 
the relationship should include the instituting of controls to adequately assess performance, 
including a tie between Safeguard’s database of information and APSIN to allow for the 
evaluation of the disposition of information received over the hotline. Additionally, FWP 
officers should not be utilized to deliver cash reward payments to anonymous informants 
without adequate cash contrcN- it is possible to implement adequate controls without 
jeopardizing confidentiality requirements. On a periodic basis, financial statements certified 
by the boards of directors should be made available for review to determine the 
reasonableness of corporation expenses. Fish and wildlife violators should be removed from 
the corporation's regional boards of directors and a policy prohibiting such individuals from 
being a member of any of the boards should be enacted.

The alternative to implementing these changes is for the State to totally disassociate itself 
from Safeguard. While there may be potential benefits from such an association, these could
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be more than offset by an organization that refuses to be accountable. As we discussed in 
the Report Conclusions section, public perception of Safeguard may impact FWP’s 
effectiveness.

As such, we recommend that FWP continue its association with Safeguard if, and only if, 
the above conditions providing oversight of the program are met.
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WALTER J. H ICKEL, GOVERNOR

DEPARTMENT OF PUBLIC SAFETY PO . BOX 111200 
JUNEAU. ALASKA 99811■1200 
PHONE: (907) 465-4322 
FAX: (907) 465-4362OFFICE OF THE COMMISSIONER

July 2, 1993

Mr. Randy S. Welker 
Legislative Auditor 
Division of Legislative Audit 
P.O. Box 113300 
Juneau, AK 99811-3300

ISGI8LATIVE AUDIT

Dear Mr. Welker

Re: Audit No. 12-443-93

T am writing in response to your letter and preliminary audit 
report of March 23, 1993. Thank you for the opportunity to 
review and comment on the preliminary report and for the 
courtesy in allowing us an extension of time. My comments are 
as follows:

Recommendation #1

"The Executive Branch Ethics Act should be expanded 
to more fully address disclosure of possible conflict 
of interest."

We are unaware of the numerous actual financial transactions 
and associations between FWP enforcement employees and certain 
groups of individuals they are charged with enforcing the law 
against, and as such cannot comment specifically on them.
Short of obvious violations of the Ethics Act, it would be very 
difficult to learn of these transactions, let alone prohibit 
them. As I am sure you are aware, the vast majority of 
Alaskans participate in outdoor activities to include hunting 
and fishing. To regulate the members of Fish and Wildlife 
Protection (FWP) so stringently as to prohibit any close 
associations would be most difficult. However, we agree that 
amending the Executive Branch Ethics Act, as you suggest, would 
be an excellent review tool for the Department of Public 
Safety, and one that we would certainly comply with.

Recommendation #2

"FWP should create and retain sufficient documenta­
tion to clearly support decisions related to target­
ing suspected fish and wildlife violators for covert 
operations."



Mr. Randy Welker
July 2, 1993
Page 2

I agree with your recommendation and toward that end the 
following things are occurring. In conjunction with the Alaska 
State Troopers (AST), FWP will become part of a statewide 
intelligence gathering network and repository. This is being 
made possible by a $170,000 federal grant and is expected to be 
on-line this year. In the interim, all documentation is now 
being retained in hard copy on standard department forms.

Through input into this soon-to-be network, there will be 
sufficient documentation to sustain why one person or operation 
was targeted and another was not. Still and always lacking 
from a hard data base will be that portion of the decision­
making process known as professional judgement and experience. 
The Division is overtasked in the area of covert operations 
and, until such time as sufficient manpower is available, will 
be forced to prioritize covert operations.

Recommendation #3

"FWP should make it a priority to create and maintain 
an updated, cohesive, and comprehensive covert opera­
tions policy manual."

I agree and we are doing this now. A complete update and 
rewrite is ongoing. In addition, in August the supervisor of 
the covert unit will be attending a seminar composed of covert 
managers from the western states. He has been instructed to 
glean as much information as possible from those states about 
their policy manuals and provide me with a draft for review.
I expect that review by October of 1993.

Recommendation #4

"The Department of Public Safety (DPS) should improve 
internal controls related to the Alaska Public Safety 
Information Network (APSIN) to ensure completeness 
and accuracy of criminal justice information within 
the system."

The department agrees with the specific data errors in the two 
instances noted by the auditor which are being researched and 
corrected. A second part of this recommendation would have 
the department review existing employees' records for criminal 
history accuracy. The question is, how would one accomplish 
that? The only data DPS might have on an employee is if it 
is already recorded in APSIN, which if serious enough, often 
precludes hiring of that individual. DPS will review the 
feasibility and effectiveness of such a review.
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NOTE: There appears to be some confusion regarding the func­
tions several subsystems of APSIN are used for. This note is 
intended to clarify these functions:

The trooper case report system is internal to the Department of 
Public Safety. Information contained in this system is not 
used to determine a person's criminal history.

To date, fish and wildlife violations (misdemeanors) have 
been recorded in a separate citation subsystem apart from the 
regular criminal history database. The department is reviewing 
the appropriateness of merging fish and wildlife violations 
into the criminal history system so the entire record is 
visible in one place.

The criminal history record system is the only system routinely 
used by the courts and prosecutors for determining previous 
criminal histories and by employers for screening applicants. 
Based on the contents of records in this system, repeat offend­
ers would receive more severe sentencing, employment might be 
denied, etc. Therefore, due to the official use of this APSIN 
subsystem, efforts to ensure completeness and accuracy must be 
focused.

The auditor makes a broad, system-wide recommendation. Accord­
ingly, a more complete response is required.

DPS concurs with the general thrust of this recommendation with 
the caveat that it is not possible for DPS to implement these 
changes by itself. The continuing support and cooperation of 
the criminal justice community and the Legislature is essential 
if substantive improvements are to be achieved. Funding and 
legislation are issues that must be factored into a permanent 
solution.

APSIN's Criminal History Record Information (CHRI) database 
is a central repository of information contributed by police, 
prosecutors, courts, and Corrections. Each CHRI entry contrib­
uted by each of these agencies is dependent upon the procedures, 
source documentation, and quality control of records and infor­
mation provided to DPS by each of these agencies. There is 
nowhere else to go to obtain CHRI other than APSIN. The courts 
depend upon prosecutors to obtain previous criminal history 
information; prosecutors depend upon APSIN to provide that 
information.

CHRI is used to assist in investigations, in making sentencing, 
probation, and release decisions, and to screen various appli­
cants for employment who intend to work with children and in
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other sensitive areas. To the extent CHRI entries are incom­
plete, inaccurate, or unreadable:

Offenders will not be properly identified for 
prosecution due to missing arrest information and 
fingerprints.

Repeat offenders will receive lighter sentences due 
to missing arrest information used at sentencing.

Dangerous persons who should not be released back 
into the public, may be.

Persons who should not be permitted contact with 
children or dependent adults (potential teachers, 
school bus drivers, foster parents, child care) will 
be permitted access via employment, as disqualifying 
arrest information will not be complete.

DPS has contracted two significant reviews on how to approach 
CHRI improvement and has drafted legislation for introduction 
that would define the responsibilities of contributors of CHRI 
to APSIN, provide guidance regarding the use of this informa­
tion, and provide for periodic auditing of the database for 
compliance, quality, and completeness. A recent audit of 
APSIN's CHRI database was conducted as part of a federal grant 
received from the U.S. Department of Justice, Bureau of Justice 
Statistics. Alaska's Criminal Justice Work Group has adopted 
the audit report (conducted by SEARCH) and supports the draft 
legislation as a foundation for improving Alaska's CHRI data­
base. This information was made available to the auditor.

APSIN's CHRI database is essential for making a number of 
significant criminal justice and employment decisions. The 
consequences of incomplete or inaccurate data are substantial. 
The standard that SEARCH recommends, as do other states 
(including Alaska's DPS), is that all arrest entries and court 
actions which result in a conviction be supported by finger­
prints as the underlying source documentation that positively 
identifies the CHRI entry with the person to which it belongs. 
Arrest and charge linkage numbers must continue to be used and 
implemented to permit tracking of criminal processing across 
all criminal justice agency systems and to permit electronic 
interfaces between these systems to efficiently and accurately 
record these entries in APSIN.

DPS, with .ne cooperation of the criminal justice agencies, has 
successfully implemented the arrest tracking number and will be 
able to electronically interface with the Department of Law by 
early 1994.
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To be able to continue to make improvements to APSIN's CHRI 
database, legislation needs to be enacted. The Departments of 
Public Safety, Law, and Corrections and the Court System need 
to maintain operating funding to continue current automation 
efforts, and receive capital funds to build the information 
systems necessary to support Alaska's $300 million criminal 
justice system. Additionally, the Department of Corrections, 
the Court System, and DPS need funding to be able to record and 
process fingerprints, which are the keystones of the CHRI 
database.

Recommendation #6

"FWP should consider continuing its association with
Safeguard only if certain conditions are met."

I agree with the recommendation and will follow those sugges­
tions offered by the Department of Law. Henceforth, members 
of the Department of Public Safety will not be involved in the 
delivery of reward monies. I will further make a recommenda­
tion to Safeguard that applicants are screened to ensure fish 
and wildlife violators do not become a member of any of their 
boards. Fish and Wildlife Protection will further strengthen 
its documentation of tips received over the Wildlife Safeguard 
hotline.

I believe that Safeguard can be of benefit to the State 
of Alaska and her resources much the same as "Crime Stoppers," 
another private organization.

It is my belief that had the initial request for information 
by Legislative Audit been received at a different time under 
different circumstances, the results would have been much 
different. There are concerns by Safeguard that this audit was 
initiated after one person, convicted of guiding without proper 
licenses, attempted to find out who it was that turned in an 
anonymous complaint about him to the Safeguard hotline and was 
subsequently paid a reward. This same person attended at least 
one Safeguard meeting in an attempt to learn the name and was 
very disruptive. Were it not for those types of incidents and 
a concern, real or perceived, by Wildlife Safeguard that 
informants' names would be revealed, I believe the auditors 
would have been granted access to financial statements.

On page five of your report, at the end of paragraph 4, I would 
suggest that an additional sentence be added indicating that 
the deterrent effect is also factored into the final selection 
process.
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On page seven, item #4 is an old issue which has been examined 
by both the Ombudsman and Legislative Audit. Since that 
review, legislation has been passed prohibiting such activity. 
Nothing appears to be gained by revisiting this issue and I 
would ask that the comments be stricken.

Also on page seven, item #7 again is an old issue. The 
employee was reprimanded as the evidence did not support 
further disciplinary action. Whether or not the Division's 
ability to catch and prosecute was compromised was never 
established. I would ask that this item be stricken.

Thank you again for the opportunity to comment on your prelimi­
nary report. I would be glad to discuss my response v/ith you
further, if you so desire.

-'Cbmmissioner
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LEGISLATIVE AUDIT

Re: Dept, of Law Response to Fish and Wildlife Audit
Audit Control Number 12-4431-93 
CONFIDENTIAL

Dear Mr. Welker:

This is in response to your preliminary audit, suggesting that the state constitution 
does not permit violators of fish and game laws to satisfy fines and forfeitures by making 
donations to a private, non-profit corporation that promotes the lawful use of fish and game 
resources. For the reasons stated in this letter, we believe your analysis raises legitimate 
concerns about current practices and we make suggestions for handling such cases in the future.

The provisions of Title 16 relating to fines and forfeitures are somewhat 
confusing. State law provides that property used or acquired in violation of fish and game laws 
can be forfeited "to the state", but AS 16.05.190 (relating to illegally taken fish and game) arid 
AS 16.05.195 (relating to vessels, guns, traps, nets, fishing gear, etc.) treat those proceeds 
differently.

Under the first statute, forfeited fish and game is to be disposed of "as directed 
by the court" or, if sold, the funds are to be deposited in the general fund. AS 16.05.190. 
Under the other statute, forfeited property is to be disposed of "at the discretion of the 
department [of fish and game]". AS 16.05.195(f)-

Even more recent enactments in AS 16.05.722 and 723, which arguably provide 
authority for forfeiture separate from AS 16.05.190 — 195, permit or require forfeitures in 
commercial fishing cases without specifying what is to be done with the proceeds.

To make matters even more confusing, AS 16.05.100 establishes a revolving "fish 
and game fund" and AS 16.05.110 mandates that "money received in settlement of a claim or 
loss caused by damage to the fish and game resources of the state" be deposited in the fund.
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According to a 1986 opinion of this department, money received as a forfeiture due to damage 
to the resources must be deposited in the fund, and doing so does not violate the constitutional 
prohibition of dedicated funds. 1986 Inf. Op. Att’y. Gen. (May 20; 661-86-0489) (copy 
attached).

The 1986 opinion also concluded that fines -- as distinct from forfeitures -  had 
traditionally been deposited in the general fund, and therefore could n o t  be deposited in the fish 
and game fund. That opinion was based upon then-existing AS 16.05.720(b), which provided: 
"The court shall transmit the proceeds from all fines to the proper state officer for deposit in the 
general fund of the state." That statute was, however, repealed in 1988 as part of a broader 
revision of the penalty provisions for fish and game violations.1

In light of this confusing statutory scheme, it is perhaps not surprising that the 
handling of proceeds from fish and game cases has been problematical. Even without legislative 
clarification of the statutes discussed above, money derived from legal proceedings relating to 
fish and game offenses should not be diverted to a private entity if that money would ordinarily 
be imposed as a fine or forfeiture accruing to the state.

Although the courts have broad powers to impose conditions of probation under 
AS 12.55.080, if a court determines that a fine or a forfeiture is an appropriate sanction in a 
case, there is no statutory authority to impose probation conditioned on the money being paid 
to a private corporation rather than to the state.

There has been widespread acceptance by the courts, the fish and wildlife 
protection division and the department of law, of the practice of using fines and forfeitures to 
finance the Fish and Wildlife Safeguard Corp., and there is no reason to believe this private 
organization is not doing a good job of promoting lawful use of fish and wildlife. That does not, 
however, change the fact that the group uses state facilities, receives funds through state action 
(both judicial action through criminal court judgments and executive action by sale of 
promotional items on state premises), yet its private status effectively removes the group from 
legislative oversight by its refusal to be audited.

Until there is legislative clarification, state prosecutors will be directed not to 
enter into any agreement, and to oppose court action, that would allow a fine or forfeiture to be 
satisfied by a donation to a private entity. This applies to Fish and Wildlife Safeguard 
Corporation, D.A.R.E., Inc., Crimestoppers, or any similar organization.

1 A similar statute, that requires fines from violations of AS 16.10 to be deposited in the 
general fund, still exists. AS 16.10.040. The statute provides that the funds so collected are 
immediately available for expenditure by the department of fish and game.
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As an example, prosecutors should oppose a sentence providing for a $1000 fine 
that is suspended on the condition the defendant make a $250 donation to Fish and Wildlife 
Safeguard Corporation. This type of sentence obviously reflects the court’s view that a $250 
payment is appropriate in light of the nature of the violation. The payment is, in essence, a fine 
that should not be diverted from the state to a private entity.

Similarly, prosecutors in criminal cases, and assistant attorneys general in civil 
cases, should oppose a forfeiture in which the defendant is permitted to "buy back" the property 
by making a donation to a private entity.

A more difficult question is whether a court may, i n  a d d i t i o n  to imposing an
appropriate fine and/or forfeiture, require a defendant in a criminal case, as a condition of
probation, to make a donation to Fish and Wildlife Safeguard or another private entity.

The statutes provide courts with considerable authority to fashion an appropriate 
sentence. In addition to any other penalty, courts can order a defendant to pay money for 
restitution to a victim or to an organization that has provided counselling, medical or shelter 
services to a victim. AS 12.55.045. Courts can also require a defendant to perform work that 
benefits the community, even if it is in lieu of a fine or jail sentence. AS 12.55.055. There is 
nothing that prohibits community work being provided to a private, non-profit community 
service organization.

There is also nothing in the statutes that prohibits a court from requiring a 
defendant to pay money to a private entity as a condition of probation. The powers of courts 
to fashion conditions of probation are broad enough to permit them to order payment of money 
even though the underlying statute does not permit a fine as a sentence. B r o w n  v. S t a t e ,  559 
P.2d 107 (Alaska 1977).

In light of these broad powers, as long as a court has considered and imposed an
appropriate fine and/or forfeiture in a fish and game case, prosecutors will be permitted to
recommend, suggest or agree that a donation to a private entity may be an appropriate condition 
of probation.

Thus, using the example given above, an appropriate sentence might be a $1000 
fine, with $750 suspended, thus resulting in the unsuspended $250 payment going to the general 
fund. The remaining $750 could stay suspended on the condition that the offender make a 
suitable donation to the corporation, or on any other condition imposed by the court. This type 
of sentence, in our view, addresses the concerns raised in your preliminary audit, while at the 
same time giving the courts discretion to fashion sentences that provide appropriate rehabilitative 
and public service components.
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D e p t ,  o f  L a w  R e s p o n s e  t o  F i s h  a m i  W i l d l i f e  A u d i t
C O N F I D E N T I A L

J u n e  3 0 ,  1 9 9 3
P a g e  4

Thank you for giving us the opportunity to comment.

Sincerely,

CHARLES E. COLE 
ATTORNEY GENERAL

• (, ---
Dean J. Guaneli
Assistant Attorney General &

Criminal Division Administrator

DJG:jf

cc: All Criminal Division Offices
All Natural Resources Attorneys
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D E P A R T M E N T  O F  L A W

O F F I C E  O F  T H E  A T T O R N E Y  G E N E R A L  

May 20, 1986

R epresen ta tive  A d e lh e id  Herrmann 
p. 0. Box 63 
Naknek, A laska 99633

REPLY TO:

SI 1031 W 4th A VENUE 
SUITE 200
ANCHORAGE. ALASKA 99501 
PHONE: 19071 276-3550

□  U t NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS, ALASKA 99701 
PHONE: 19071 452-1568

□  P.O. BOX K-STATE CAPITOL 
JUNEAU. ALASKA 99811 
PHONE: <9071 465-3600

BILL SHEFFIELD, GOVERNOR

Re: S e ttle m en t Proceeds in  S ta te  v . F/V Baranof
Our F i le :  661-86-0489

Dear R e p re se n ta tive  Herrmann:

Thank you fo r  you r March 18, 1986 le t t e r  re q u e s tin g  our 
o p in io n  on w hether the proceeds re ce ive d  in  s e tt le m e n t o f  S ta te  
v F/V Baranof 1 / may be d e p o s ite d  in  the  f is h  and game fu n d , AS 
16.05.110. A l e xp la in e d  more f u l l y  be low , we b e lie v e  the money 
should be d e p o s ite d  in  the f is h  and game fund and may be made 
a v a ila b le  f o r  an onboard obse rve r program , as recommended in  the  
memorandum from  C o lone l Henderson a tta ch ed  to  your le t t e r .

1. The F ish  and Game Fund In c lu d e s  C e rta in  S e ttle m en t 
Proceeds. ~ *~ "

In  g e n e ra l, proceeds from  t in e s  and p e n a lt ie s  re ce ive d  
to r  v io la t io n s  o f  commercial f is h in g  s ta tu te s  AS 1 6 .0 5 .480--AS 
16.05.690 and com m ercial f is h in g  re g u la t io n s  adopted by the board 
o f f is h e r ie s  o r the  Department o f  F is h  and Game are  to  be 
deposited in  the  g e n e ra l fund . AS 1 6 .0 5 ./2 U (b ) . 2 / However, AS 
16 .05 .110(3) s p e c i f ic a l ly  re q u ire s  "money re c e iv e ?  in  s e ttle m e n t 
o f a c la im  o r lo s s  caused by damage to  the f is h  and game 
resources o± the  s ta te "  to  be d e p o s ite d  in to  the f is h  and game 
fund e s ta b lis h e d  in  AS 16 .05 .100 . Th is  more s p e c if ic  p ro v is io n ,  
which was o r ig in a l ly  enacted as p a r t  o f  the same a c t th a t  c rea ted  
AS 1 6 .0 5 .7 2 0 (a ), th e re fo re  governs s e tt le m e n t proceeds. See 
g e n e ra lly  S in g e r, S u th e rland  S ta tu to ry  C o n s tru c tio n  § 47 .02, a t 
120 (4 th  ed . Sands 1984).

1/ Court No. 3KO-81-219. C iv . (3 rd  Jud. D is t .  K od iak, Nov. 6 , 
1985).

2/ Th is  p ro v is io n  has been in  e f fe c t  s in ce  1959. See sec. 12. 
a r t .  3, ch. 94, SLA 1959. -----
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2. F/V Baranof S e ttle m e n t Proceeds Are Based on 
Damages ClaimsT

The money re c e iv e d  by the s ta te  in  s e tt le m e n t o f State 
v . F/V Baranof c o n s t itu te s  money re c e iv e d  in  s e tt le m e n t oF~^> 
c la im  by the s ta te  fo r  damages to  the  s ta te 's  n a tu ra l resources 
( v i z . ,  k in g  c ra b ) . S ta te  v . F/V B aranof was a c i v i l  in  rem 
f o r f e i t u r e  a c t io n  b rough t by the  s ta te  a g a in s t a k in g  crab vessel 
f o r  a m u lt itu d e  o f  com m ercial f is h e r ie s  v io la t io n s .  The state 
a lle g e d , in te r  a l i a , th a t  the  v e sse l was f is h in g  in  closed 
w a te rs , f is h in g  in  w a te rs  f o r  w h ich the  ve sse l was not
re g is te re d ,  and f is h in g  d u r in g  c losed  season, and th a t i ts
o p e ra to rs  f a i le d  to  re p o r t  ca tch  d a ta . A c e n t ra l purpose 
u n d e r ly in g  the  f is h e r ie s  management and c o n se rva tio n  laws and
re g u la t io n s  in v o lv e d  in  the case is  p ro te c t io n  o f  th e  resource 
from  excess ive  h a rv e s t: i . e . ,  the  s ta te 's  c la im s a g a in s t the
v e s s e l arose from  a lle g e d  damages to  th e  re so u rce s . The fac t 
th a t  the case was b ro ug h t as an in  rem f o r f e i t u r e  a c t io n ,  ra th e r 
than as a money damages a c t io n  a g a in s t the  s k ip p e r and owners, 
r e f le c t s  a number o f  p r a c t ic a l  c o n s id e ra tio n s , bu t does pot
change th e  u n d e r ly in g  n a tu re  o f  the  c la im s a sse rte d  by- the s ta te , 
w h ich were founded upon damage to  the  k in g  crab fis h e ry  
re so u rce s . 3 / A c c o rd in g ly , the  s e tt le m e n t proceeds should be 
d e po s ited  in  the  f is h  and game fund  under AS 16 .05 .110(3) ( fo r  
s e tt le m e n t proceeds) o n ly  i f  t h is  s ta tu to r y  p ro v is io n  does not 
v io la te  a r t i c l e  IX , s e c t io n  7, o f  the  A laska  C o n s t itu t io n .  For 
the reasons o u t l in e d  be low , we f in d  th a t  t h is  s e c tio n  does not
v io la te  the  C o n s t itu t io n .%

3. A r t ic le  IX , S e c tio n  7 Does Not In v a lid a te  
D e d ic a tio n  Of The F/V Baranof Proceeds.

As you know, a r t i c le  IX , s e c tio n  7, o f  the  Alaska 
C o n s t itu t io n  g e n e ra lly  p r o h ib i t s  the le g is la tu r e  from  de d ica tin g  
revenue to  s p e c ia l purposes. However, i t  a llo w s  some lim ite d  
exce p tio n s  and exem ptions. The s e c tio n  p ro v id e s  in  f u l l :

The proceeds o f any s ta te  ta x  o r lic e n s e  s h a l l  not 
be d e d ica ted  to  any s p e c ia l purpose except as 
p ro v id e d  in  s e c t io n  15 o f  t h is  a r t i c l e  lA laska 
Permanent Fund] o r when re q u ire d  by the fe d e ra l

Representative Adelheid Herrmann May 20, lgg.

3 / AS 16 .05 .195 - p ro v id e s  th a t  a f o r f e i t u r e  a c t io n  may be 
combined w ith  a c i v i l  damages a c t io n  a r is in g  ou t o f  the same 
u n d e r ly in g  in c id e n ts .  I t  is  c le a r  th a t  bo th  k in ds  o f  proceedings 
are c lo s e ly  re la te d .
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government fo r  s ta te  p a r t ic ip a t io n  in  fe d e ra l
programs. T h is  p ro v is io n  s h a l l  n o t p r o h ib i t  the
con tinuance o f  any d e d ic t io n  f o r  s p e c ia l .purposes . 
e x is t in g  upon the  da te  o f  r a t i f i c a t i o n  o f  th is  
s e c tio n  by the  peop le  o f  A laska [ i . e . ,  A p r i l  24,

' 1956J.

The term  "proceeds o f  any s ta te  ta x  o r l ic e n s e "  has been
in te rp e te d  to  a p p ly  g e n e ra lly  to  a l l  p u b lic  fu n d s . See 1975 Op. 
A t t 'y  Gen. No. 9 a t  lb  (May 2 ) ; 1982 Op. A t t ’ y Gen. No. 13 a t  7 
(Nov. 3 0 ); see a ls o  S ta te  v . A le x , 646 P .2d 203 (A laska  1982).
Thus., the  c o n s t i t u t io n a l  p r o h ib i t io n  a g a in s t d e d ica te d  funds
a p p lie s  to  money re c e iv e d  from  f in e s ,  p e n a lt ie s  and c i v i l  
se ttle m en ts  (such as th a t  in  S ta te  v . F/V B a ra n o f) ,  un less  th e
d e d ic a tio n  is  s u b je c t to  the  exce p tio n s  o r exem ptions in  a r t i c le
IX , se c tio n  7, o f  th e  C o n s t itu t io n .  The e xce p tio n s  f o r  the
A la s k i Permanent Fund and f o r  funds re q u ire d  by th e  fe d e ra l 
government f o r  s ta te  p a r t ic ip a t io n  in  fe d e ra l programs do n o t
apply to  d e d ic a t io n  o f  s e tt le m e n t proceeds under A S '1 6 .0 5 .1 1 0 (3 ). 
T he re fo re , we need o n ly  lo o k  a t  w hether t h is  fun d  was a
continuance o f  a d e d ica tio n ! th a t  e x is te d  as o f  A p r i l  24, 1956, 
Tihe date o f  r a t i f i c a t i o n  o f  a r t i c l e  IX , s e c t io n  / .

AS 16 .0 5 .1 1 0 (3 ) d e riv e s  from  the  o r ig in a l  1959 f is h  and 
game . code, w h ich s p e c if ie d  th a t  " a l l  monies re c e iv e d  in  
s e ttle m e n t o f  any c la im s  o r lo sses  caused by damages to  the f is h  
and game resources o f  the  s ta te "  were to  be d e p o s ite d  in to  a 
s p e c ia l fund to  be used fo r  c a r ry in g  ou t the purposes o f  the  f is h  
and game code. Sec. 17, A r t .  I ,  ch. 94, SLA 1959. That 1959 
f is h  and game fund was i t s e l f  a c o n t in u a t io n  o f  a fund o r ig in a l ly ,  
e s ta b lis h e d  in  1953 by the  . t e r r i t o r i a l  le g is la tu r e .  The 1953 
fund was d e d ica te d  to  " fu r th e ra n c e  o f  th e  p ro te c t io n ,  
r e h a b i l i t a t io n ,  p re s e rv a t io n ,  o r  c o n s e rv a tio n  o f  the  t e r r i t o r i a l  
f is h  and s h e l l f i s h  re s o u rc e s ."  Sec. 1, ch. 64, SLA 1953. The 
fund was to  in c lu d e  money re c e iv e d  " in  s e tt le m e n t o f any c la im s 
fo r  damages to  such [ t e r r i t o r i a l ]  f i s h  and s h e l l f i s h  re s o u rc e s ." . 
Ch. 64, SLA 1953. 4 / 1

•
.R ep re sen ta tiv e  A d e lh e id  Herrmann May 20, 1986

b_/ In  1957, the n a tu re  o f  th is  fund was amended to  in c lu d e  money 
rece ive d  in  s e tt le m e n t o f  damages to  game resources as w e l l .  Ch. 
63, SLA 1957. However, t h is  amendment to  in c lu d e  s e tt le m e n t o f  
c la im s f o r  damages to  game resources o ccu rre d  a f t e r  the  d a te .o f  
r a t i f i c a t io n  o f a r t i c l e  IX , s e c t io n  7, o f  th e  A laska 
C o n s t itu t io n ;  th e re fo re ,  money re c e iv e d  in  s e tt le m e n t o f  c la im s 
re g a rd in g  damages to  game resources may n o t be d e d ica te d  to  the 
f is h  and game fund under the  "g ra n d fa th e r "  e x c e p tio n  in  a r t i c le  
IX , s e c tio n  7.
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Thus, s in ce  1953, the le g is la tu r e  has t re a te d  money 
re ce ive d  in  s e tt le m e n t o f  c la im s a r is in g  from  damage to  f is h e r ie s  
resources s e p a ra te ly  from  com m ercia l f is h in g  f in e s  o r p e n a lt ie s , 
and has d ire c te d  th a t  th e  fo rm er money be d e p o s ite d  in  a spe c ia l 
fund de d ica te d  to  f is h e r ie s  management. Because a de d ica te d  fund 
th a t  in c lu d e d  money re c e iv e d  in  s e tt le m e n t o f  c la im s o f  damages 
to  f is h e r ie s  resources e x is te d  on (and b e fo re ) the  date o j 
r a t i f i c a t i o n  o f  a r t i c l e  IX , s e c tio n  7, o f  the A laska C o n s t itu t io n  
( i . e . ,  A p r i l  24, 1956), the  p r o h ib i t io n  a g a in s t de d ica ted  funds 
does n o t a p p ly .

4. Summary.

In  summary, because a fund d e d ica te d  to  f is h e r ie s  
management, composed in  p a r t  o f  money re c e iv e d  in  se ttle m e n t o f 
c la im s  o f  damages to  A la s k a 's  f is h e r ie s  re so u rce s , e x is te d  on the 
date o f  r a t i f i c a t i o n  o f  a r t i c l e  IX , s e c t io n  / ,  o f  the  Alaska 
C o n s t itu t io n ,  th e  fund is  exempted from  the  d e d ica tio n  
p r o h ib i t io n  o f  a r t i c le  IX , s e c t io n  7, o f  the  A laska  C o n s t itu t io n . 
T h e re fo re , the  s e tt le m e n t proceeds from  S ta te  v . F /V  Baranof 
shou ld  be d e p o s ite d  in  the  f is h  and game fund under AS 
1 6 .0 5 .1 1 0 (3 ). Money in  the  f is h  and game fun d  may be expended 
fo r  purposes and p ro v is io n s  o f  T i t l e  16, A laska S ta tu te s , which 
may in c lu d e  f is h e r ie s  management programs such as an onboard 
observe r program.

I f  you have any a d d it io n a l qu e s tio n s  re g a rd in g  the F/V 
Baranof s e tt le m e n t p roceeds, p lease  do n o t h e s ita te  to  contact: 
th is  o f f i c e .

Yours s in c e re ly ,

HAROLD M. BROWN
ATTORNEY GENERAL

By: —
Sarah E liz a b e th  McCracken 

SEM/jmo A s s is ta n t  A tto rn e y  G eneral

cc : Commissioner Don W. C o llin s w o r th
A laska Department o f  F ish  & Game 

Steven Pennoyer, Deputy Commissioner
Ken P a rke r, D ire c to r ,  D iv is io n  o f  Commercial F is h e r ie s  
C o l. Red Henderson, D ire c to r ,  D iv is io n  o f  F ish  & W i ld l i f e  

P ro te c t io n ,  Dept, o f  P u b lic  S a fe ty  
Ron Lorensen, Deputy A tto rn e y  G eneral 
Jim B a ldw in , AGO Juneau
L a r r i  I .  Spenger, AGO Juneau
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June 1 6, 1 993

Randy Welker 
Legislative Auditor 
Legislative Audit Division 
P. 0. Box 113300 
Juneau, Alaska 99811-3300

Dear Mr. Welker:

I have had an opportunity to review Recommendation No. 5 of your 
Preliminary Audit Report of the Department of Public Safety, Division of Fish 
and Wildlife Protection, Enforcement Issue0- dated March 23, 1993. In that 
recommendation, you expressed concerns about the court's allowing 
sentencing arrangements which include provisions for donations to the non­
profit organization "Safeguard”, as advocated by the Department of Law and 
the Division of Fish and Wildlife Protection.

The Supreme Court, as a matter of policy, agrees with your conclusion that 
criminal sentences should not include provision for donations to any private 
organization i.iless such an action is specifically authorized by statute. Since 
administration of the court system in accord with the laws of Alaska is the 
responsibility of the supreme court by statute, and the specific responsibility 
of the chief justice by the terms of the Alaska Constitution, I believe that it is 
quite appropriate for me to communicate this conclusion to all judges. 
However, since your audit is only preliminary at this point and therefore still 
confidential, I will await notification from you that the audit has been made 
public before I tako any action.

LEGISLATIVE AUDIT
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Randy Welker
Page #2
June 16, 1993

I appreciate the opportunity to respond to your concerns, 
if you have any questions.

Please contact

Sincerely

Daniel A. Moore 
Chief Justice



LEGISLATIVE BUDGET AND AUDIT COMMITTEE 
Division of Legislative Audit

P.O. Box 113300 
Juneau, AK 99811-3300 

(907)465-3830 
FAX (907) 465-2347

Ju ly 9, 1993

Members o f  the Legislative Budget 
and Audit Committee:

W e have reviewed the responses to our preliminary audit report on the Division o f  Fish and 
W ild li fe  Protection (F W P  or the division) from the Department o f  Public Safety (DPS  o r the 
department), the Department o f  Law, and the Court System. In general, the agencies 
concurred with the findings and recommendations presented. However, in the interest o f  
clarity, we make the fo llow ing comments.

Recommendation No. 1

The Executive Branch Ethics Act should be expanded to more fu lly address disclosure o f  
possible conflicts o f  interest.

The department states that not on ly are they unaware o f  the numerous actual financial 
transactions between FW P  enforcement employees and certain groups o f  individuals they are 
charged with enforcing the law against, but also that " i t  w o u l d  b e  v e r y  d i f f i c u l t  t o  l e a r n  o f  

t h e s e  t r a n s a c t i o n s ,  l e t  a l o n e  p r o h i b i t  t h e m . "  Unfortunately. DPS did not fu l ly  grasp the 
overall concept behind this finding. The recommendation does not endorse sweeping 
prohibitions o f  FW P  employees' activities, nor does it attempt to regulate their personal 
behavior. Rather, our concern is primarily related toward monitoring possible conflicts o f  
interest through disclosure requirements contained within the Executive Branch Ethics Act.

As we discussed in both the Report Conclusions and Findings and Recommendations 
sections, in order to maximize efficiency and effectiveness, law enforcement agencies must 
be perceived by the public as being above reproach. To foster positive public perception, 
disclosure to management o f  significant relationships and associations between enforcement 
officers and individuals involved in such occupations as guiding and commercial fishing 
should be mandated. Management could then review such disclosures and determine i f 
reassignment or divestiture was necessary.

DPS states that amending the Executive Branch Ethics Act as we have described would be 
“ a n  e x c e l l e n t  r e v i e w  t o o l "  for the department. However, DPS currently has within its 
auihority, through existing law. the ability to provide themselves with that tool by taking the 
initiative and developing policies and procedures that will address these public perception
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concerns. The department could, in conjunction with the Department o f  Law, develop and 
adopt a policy that provides both an overall framework and specific direction. Such a policy 
is currently in place for the Department o f  Fish and Game (DFG ). D F G ’ s specifically 
tailored standards o f  professional conduct augment the requirements o f  the Executive Branch 
Ethics Act and address the topics o f  both public perception and disclosure o f  possible 
conflicts related to associations, relationships, and arrangements.

Recommendation No. 4

D PS should improve internal controls related to the Alaska Public Safety Information 
Network (A PS IN ) to ensure completeness and accuracy o f  criminal justice information.

DPS inquires as to the methodology they should fo l low  in order to determine the 
completeness and accuracy o f  current departmental employees ’ criminal history records 
housed within A PS IN . While not providing absolute assurance, we believe a practical 
approach should include, at a minimum, a comparison o f  the employee ’ s APS IN  file with 
their respective application fo r employment with the State. Further, each employee should 
review their criminal history file on APS IN  for correctness and completeness; an affirmative 
written statement attesting to its accuracy should be required.

As we noted above, these steps are not considered all inclusive and will not provide total 
assurance as to the completeness and accuracy o f  current DPS employees ’ histories within 
APS IN . However, such procedures would demonstrate that the department is concerned 
about these issues and is taking steps to address them.

Public Perception

DPS asks that the comments relating to the former commander o f  the Statewide 
Investigations Section (S IS ) being an assistant guide while he was in a position to influence 
who would or would not be subject to an undercover operation be stricken from our report. 
They reason that this an old issue and legislation has since been passed prohibiting such 
activity.

S im ilarly , the department asks that a discussion o f  an FW P  Trooper ’ s reprimand for 
discussing privileged information at a private gathering that included an assistant guide also 
be expunged from our report. DPS states this also is an old issue that was never proven to 
have compromised F W P ’ s ability to catch and prosecute.

Neither item has been deleted from our report. Audit findings are not considered irrelevant 
simply because they are not current situations in need o f  immediate individual resolution; 
rather, our audit is concerned with the much broader perspective o f  the cumulative effect o f  
the many conflicts. We have included both instances because they directly relate to the 
public perception concern o f  enforcement employees having close relationships and
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associations with certain individuals they are charged with enforcing the law against. These 
relationships and associations illustrate an area that has the possibility to lead to negative 
public perception that could impair the division’s ability to perform its mission. 
Additionally, regarding the SIS commander being an assistant guide, simply because a law 
is in place does not mean it is being followed; as discussed later in the same section of the 
report, we noted three FWP enforcement individuals that, in violation of that law, held guide 
licenses during our audit fieldwork.

While any one of the conflicts enumerated in the report taken on its own is troublesome, 
collectively they point to a pattern that should be addressed by management.

1 „
Legislative Auditor
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