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Research Request 93.213

Y o u  asked if legislation to restrict the places and manner in which pornographic material may­

be displayed has been introduced previously in Alaska. Y o u  also asked if there are any local 

ordinances in Alaska, or laws in other states, which impose such restrictions.

Fornographv is protected under the First A m e n d e m e n t  of the United States Constitution. It is 

generally defined as material w h ;ch is erotic in nature and m a y  or m a y  not have artistic merit. 

The United States Supreme Court, however, has defined certain other materials as obscene and, 

therefore, not protected under the First Amendment. Such materials are measured against the 

following three-pan test enunciated in M iller v. California, [413 U.S. 15 (1973)]:

re is no other national standard for obscenity, its regulation is left to the discretion 

of individual states and communities. According to Paul McGeady, director of the National 

Obscenity L a w  Center--a clearinghouse for obscenity law information— 42 states have obscenity 

laws and there are 46 states with pornography laws to limit the display, distribution, and sale 

of material considered harmful to minors. As you know, Alaska does not have an obscenity 

law or one that pertains to harmful materials.

whether Uiu .vork, taken as a whole, lacks serious literary, artistic, 

political, or scientific value.

whether the work depicts or describes, in a patently offensive 

way, sexual conduct specifically defined by the applicable state 

law; and

whether the average person, applying contemporary community 

standards would find that the work, taken as a whole, appeals to 

the prurient interest;



Our search of legislation introduced in Alaska from the 13th through 17th legislatures resulted 

in the identification of two bills-HB 449 (1988) and H B  133 (1989)— which refer to the 

display of materials harmful to minors (Attachment A). Both bills were sponsored by the same 

legislator and are essentially identical. The only committee that heard the bills was House 

Judiciary and neither of the bills was passed. During the committee hearing on H B  133, 

proponents argued that it wouid bring Alaska’s law into conformity with other states' laws. 

Commirtes members and the public primarily objected to the bill because of its broad language,

i.e., the adoption of "contemporary community standards" as a determinant of whether material 

would be considered "harmful to a minor." Although not discussed in the hearing, the bill 

generally required that businesses where such materials were exhibited or displayed must 

restrict their access, includinz viewins, bv minors w h o  were not suoervised bv a oarent.

Fol'owing are overviews of three local Alaska ordinances (Attachment B) and the laws of a 

sample of three states-Montana, N e w  Jersey and South Dakota (Attachment C)-that pertain 

to the display of materials harmful to minors. Also reviewed is a Minneapolis, Minnesota 

ordinance which Mr. M c G e a d y  believes would serve as a good model obscenity law 

(Attachment D).

Local Ordinances

Fr o m  our search of the local ordinances for Alaska’s major cities, it appears that Anchorage, 

Ketchikan, and Palmer are the only ones with obscenity provisions. None of the ordinances 

provide specific guidelines concerning the display of obscene materials.

The .Anchorage ordinance ( A M C  S.05.420) makes it unlawful for any person to knowingly 

disseminate, distribute or exhibit indecent materials that m a y  be harmful to persons less than 

18 years old. Included in the definition of indecent materials are: pictures, photography, 

drawings, sculpture, motion picture, books, pamphlets, and magazines. "Harmful" is described 

as the representative or descriptive quality of a conduct or abuse based on the U.S. Supreme 

Court’s three-part test.

Under the Ketchikan (9.24.010) and Palmer (9.28.010) municipal codes, obscene materials such 

as books, pictures, articles, drawings, or statuary m a y  not be published, printed, engraved, sold, 

offered for sale, given away, or exhibited in public places. Additionally, possession of such 

materials for any of those stated purposes is unlawful. Neither ordinance, however, includes 

a restriction on materials harmful to minors.
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State L a w s

The Montana, N e w  Jersey and South Dakota statutes summarized below are examples of the 

various ways in which states have restricted the display of obscene materials.

Commercial establishments or newsstands in M o n t a n a  must keep obscene material "behind 

devices c o m m o n l y  k n o w n  as blinder racks so that two-thirds of the material is not exposed to 

view" or make "other reasonable efforts" to prevent minors from viewing the material (45-8- 

206). Persons w h o  violate this statute m a y  be fined an amount not to exceed 5500, or be 

imprisoned for not more than six months, or both.

Under N e w  Jersey statutes (2C:34-3.2), municipalities m a y  enact ordinances which provide 

that obscene materials in a retail store, newsstanu, booth, concession or similar business to 

which persons under 18 years old have "unimpeded access," m a y  not be displayed at a height 

of less than five feet or without covering over the front. Fines of up to 51,000, 30 days 

imprisonment, or both m a y  be imposed against violators.

In South Dakota, magazines, books or newsprint which display or contain obscene material 

on the cover m a y  not be distributed, displayed, sold or exhibited for sale in any public place 

unless wrapped and sealed so that no more than the title, name, price or date is exposed 

(22-24-29.1).

T h e  Minneapolis Ordinance

In 1985 the U.S. District Court in Minnesota upheld a Minneapolis ordinance which requires 

that sexually explicit books, magazines and other materials deemed harmful to minors be kept 

in sealed wrappers and that covers of certain materials be blocked with an opaque cover.1 The 

court ruled against the plaintiffs w h o  contended that the ordinance was broad and restricted 

adult access to materials protected under the First A m e n d m e n t  of the U.S. Constitution. As 

a result of this decision, states and municipalities m a y  place stricter controls on materials 

available to youth than on those available to adults if the materials fall within the determinants 

of obscenity as defined by the U.S. Supreme Court in Miller v. California. The court also 

determined that the "harmful to minors" standard was not subject to a constitutional challenge 

for vagueness.

I hope this information will be useful. Please do not hesitate to call if we m a y  be of further 

assistance on this matter.

Attachments
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1Upper M idwest Booksellers v, City o f  Minneapolis, 602 F.Supp 1361 (1985).
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Deborah Luper 
Legislative Aid to 
Senator Loren Leman 
State Capitol .
Juneau, AJK 99801

Dear Ms. Lupert

Your recent facsimile to Fat Truemen, dated February 1, 1994, 
was forwarded to me for review. I appreciate very much the efforts 
of Senator Leman on behalf of children and families. If time and 
resources permit, the AFA Law Center is available to help your 
efforts in any way we can.

With regard to Senator Leman's attempt to label sexually 
explicit and/or violent video and music materials, I am not 
optimistic considering your time constraints. Efforts such as 
Senator Leman's have met with great opposition and often resulted 
in constitutionally defective statutes or amendments. Typically, 
they are subject to successful attack on the grounds that they are 
either underinclusive and overbroad or they are unlawful 
delegations of ̂ legislative authority.

I mention•this because I believe the time frame under which 
you are working may be prohibitive in carefully drafting an 
amendment that will stand up to legal attack. If Senator Leman 
desires to present an amendment no later than this session, I 
suggest that you review the draft materials included with this 
letter. I am not recommendinq them but simply suggesting you 
review them in formulating your language.

I regret that we do not have the time to be involved more 
directly in this process. Please feel free to call on future 
matters. We will look forward to working with you.

Very truly yours,

Bruce W. Green 
Legal Counsel

BWG:jeg 
Enelosure

Dollvorios: 
107 P a r t g a t e  D r iv e  

T u p e lo , M is s is s ip p i 36001
F&caimite:

<601)844-9176
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SUBJECT: Sectional Summary of SB 216. (Work Order No. 18-LS1121VA)

TO: Senator Georgianna Lincoln
Attn: Annie

FROM: Jerry Luckhaupt^^r
Legislative Counsel

You have requested a sectional summary of the above-described bill. As a 
preliminary matter, please note that a sectional summary of a bill should not be 
considered an authoritative interpretation of the bill - the bill itself is the best 
statement of its contents.

Section 1. The bill amends AS 11.61 by adding a new section prohibiting the sale or 
display of material harmful to minors where minors are present or allowed to be 
present and where minors are available to view the material unless each item of the 
material is sealed in an opaque wrapper. It describes the requirement of an opaque 
wrapper, provides exceptions from the reach of the statute, provides a definition of 
material harmful to minors, prescribes that a violation is punishable as a class B 
misdemeanor, subject to sentencing under AS 12.55.135 (imprisonment) and 12.55.035 
(fine).

GPL:pl 
94-121. plm

Sectional Analysis 1
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M E M O R A N D U M

TO: Portia Babcock, Senate State Affairs Committee Cietk

FROM: Greg Hill, Library Director (?̂ (

DATE: March 3, 1994

SUBJECT: CS for SB 216

I want to express my extreme concern about the wording in the Committee Substitute for 
Senate Bill 216. Removal of the exemption for libraries in this legislation seriously 
weakens the ability of public libraries to act as a forum for ideas and knowledge. I believe 
that the language in Section 11.61.127, paragraph (c), part (1) (A) (iii), "taken as a whole, 
lacks serious literary, artistic, political, or scientific value" is much too vague to protect 
the wide variety of materials that can be found in most libraries. Please reconsider 
exempting libraries from this legislation.
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Company: Senate State Affairs Committee 
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Comments: Regarding Committee Substitute for Senate Bill 216



DAVIS WRIGHT TREMAINE
L a w  Officii
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March 7, 1994

Senator Loren Leaman 
Chairman
Senate Community and Regional Affairs Committee 
Pouch V
Juneau, Alaska 99801

Re: Opposition to Proposed Committee Substitute for Senate
Bill No. 216

Dear Senator Leaman:

We are writing to offer you our opinion that Proposed 
Committee Substitute for Senate Bill 216 ("PCSSB 216"), an Act 
relating to the sale, display or distribution of sound recordings 
and related materials, is unconstitutional. PCSSB 216 requires 
mandatory labeling, places restrictions on display, and 
criminally penalizes the sale of musical sound recordings deemed 
"harmful to minors." Because PCSSB 216's provisions are in 
direct contradiction to both the history and principles of the 
First Amendment and the separate and distinct guarantees of 
Article I, Section 5 of the Alaska State Constitution, as more 
fully explained below, we urge you to withdraw it from 
consideration by the Alaska State Legislature.

I. PCSSB 216 Abridges the Right of Free Speech and 
Expression.

•'Music, as a form of expression and communication, is 
protected under the First Amendment." Ward v . Rock Against 
Racism. 491 U.S. 781, 790, £gkig denied, 492 U.S. 937 (1989).
See &lsg SgM<LY.«-Maunt-EPhCiAB, 452 U.S. 61, 65 (1982); 
Southeastern .Promotions, Ltd. v. Conrad. 420 U.S. 546, 557-58 
(1976). While the constitutional protections afforded to music 
under the First Amendment are broad, those protections are even 
greater in Alaska under Article 1, Section 5 of the Alaska 
Constitution which, "protects speech in a more explicit and 
direct manner than the federal constitution." Mosserli v. State, 
626 P.2d 81 (Alaska 1980).

29235\3\00002.URSnttlt
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The United States Supreme Court has emphasized the special 
role music serves in our society and the importance of protecting 
music against government censorship:

Music is one of the oldest forms of human 
expression. From Plato's discourse in the 
Republic to the totalitarian state in our own 
times, rulers have known itB capacity to 
appeal to the intellect and to the emotions, 
and have censored musical compositions to 
serve the needs of the state. The 
Constitution prohibits any like attempts in 
our own legal order.

Ward. 491 U.S. at 790. Particularly invidious is censorship of 
expression based on its content, R.A.V. v. Cltv of St. Paul, 112
S. Ct. 2538, 2542 (1992), or “simply because society finds the 
idea offensive or disagreeable." Texas v. Johnson. 491 U.S. 397 
(1989) .

Your consideration of PCSSB 216 seems to assume that it does 
not fun afoul of either the United States or Alaska Constitutions 
because it purportedly regulates only "obscene1 or "violent" 
speech. This position suffers from several significant flaws. 
First, expression having social and/or artistic value enjoys and 
always has enjoyed full constitutional protection. As the U.S. 
Court of Appeals for the Eleventh Circuit stated in the leading 
case to subject music to the Miller test, "we tend to agree with 
appellants' contention that because music possesses inherent 
artistic value, no work of music alone may be declared obscene." 
Luke Records. Inc. v. Navarro. 960 F.2d 134, 135 (11th Cir.
1992).

The inherently subjective nature of a piece of music, i.e.. 
the various meanings understood by different listeners, makes it 
especially intolerable to regulate music. Constitutional speech 
protections cannot depend upon determinations whose inherent 
subjectivity "would allow a jury to impose liability on the basis 
of the juror's tastes or views." Hustler Magazine. Inc. v.
Falwell, 485 U.S. 46, 55 (1988). Indeed, "it is largely because 
governmental officials cannot make principled distinctions in 
this area that the Constitution leaves matters of taste and style 
so largely to the individual." Cohen v. California. 403 U.S. 15, 
25 (1971). Further, music doco not lose its constitutional 
protection by virtue of sexually explicit lyrics any more than

2W35\5\00002.lTft
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movies and books lose protection simply because they contain some 
scenes of nudity. See ErznozniJf v. City of Jacksonville. 422 
U.S. 205, 211 n.7 (1975).

Second, even if 3ome musical expression could in theory be 
"obscene" or "violent," simply because the state purportedly aims 
to regulate obscene or violent speech does not vitiate the First 
Amendment and Article I, Section 5. The State's efforts must be 
clearly, carefully, narrowly and fairly drawn so as not to 
infringe on protected expression. PCSSB 216 is not so drawn, and 
it therefore substantially and unconstitutionally infringes on 
protected musical expression, gee R.A.y. v. City of St. Paul,
112 S. Ct. 2538 (1993) (finding that even "fighting words" cannot 
be regulated).1

Also unavailing is any reliance on Ginsberg v. Hew York. 390 
U.S. 629 (1968), to argue that PCSSB 216 affects only speech that 
is obscene as to minors and is, therefore, constitutionally 
permissible. In Ginsberg, the Court did not consider the 
statute's effects on adults' access to expression that is not 
obscene as to them or the indirect chilling effect on expression 
that is not obscene as to anyone. As the Eleventh Circuit has 
recognized, the Court in Ginsbeyg "did not address the 
difficulties which arise when the government's protection of 
minors burdens (even indirectly) adults' access to material 
protected as to them." American Booksellers v. Webb. 919 F.2d 
1493, 1502 (11th Cir. 1990), cept. denied 111 S. Ct. 2237 (1991).

Alaska cannot, by enacting a law for the protection of 
minors, "prohibit an adult's access to material that is obscene 
for minors but not for adults." Id.: see also Butler v.
Michigan, 352 U.S. 380, 383 (1957) (legislation mu3t not "reduce 
the adult population ... to reading only what is fit for 
children"). A statute chat prohibits such access or deters 
protected expression, directly or indirectly, is 
unconstitutionally overoroad: it restricts more speech that the 
Constitution permits. See R.A.V.. 120 L. Ed. 2d at 316-17 n.3.
An overbroad statute must be struck down on its face and held

1 Regardless of the State's alleged ability to rogulate 
obscenity, there is absolutely no authority for the Stato to 
regulate "violent" speech. Sec K.A.V., 112 S. Ct. 2538 (1993).

292JJV1\00002.L1R
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incapable of any constitutional application,2 See Osborne v.
Ohio, 495 U.S. 103, 112 & n.8 (1990); Erznoznik, 422 U.S. at 215- 
17.

The statute by definition regulates material that "appeals 
to the prurient interest of minqrs in sex." AS 
11.61.127(c)(1)(A) (emphasis added). Because this definition of 
obscenity under Miller —  and because the category of materials 
that appeals to the prurient interest of minors is larger than 
that which appeals to the prurient interest of adults —  PCSSB 
216 necessarily reaches expression that is not obscene in 
constitutional terms. Thus, the statute's prohibitions on sale, 
distribution, and exhibition of erotic material directly apply to 
some material that is not obscene. The clearest example of this 
direct application is the statute's display restriction, which 
prohibits all distributors and dealers from displaying a sound 
recording found "harmful to minors" "in any place where minors 
are present or are allowed to be present and where minors are 
able to view such material." AS 11.61.127(a). This prohibition 
directly affects the access of everyone, including adults, to 
such sound recordings simply beoause they have been found 
"harmful" with respect to minors.

Third, regulations designed for the protection of minors 
must embody the least restrictive means of furthering the 
government's interest in proteuting minors. Sable Communications 
of California, Inc, v. FCC. 492 U.S. 115, 126 (1989).

The display restriction is not the least restrictive means 
of furthering the government's interest in keeping the contents 
of sound recordings away from minors. Indeed, it is wholly 
unrelated to furthering that interest. The prohibition on 
displays might make sense for a magazine which a naked body on 
the front cover. As applied to a compact disc, whose contents 
can only be heard and not seen, the requirement is absurd. This

2 The overbreadth doctrine is predicated on tho danger that 
"persons whose expression is constitutionally protected may well 
refrain form exercising their rights for fear of criminal 
sanctions by a statute susceptible of application to protected 
expression." New York v. Ferber, 458 U.S. at 769-73 (quoting 
y.illagg.JJ.C jfehaurnbqrg_Y.,_Cltlsens for a Better Environment, 444 
U.S. 620, 634 (1980)).

29?3$\J\Q()00Z. LTRSeattle
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aspect of PCSSB 216 is unquestionably overbroad and 
unconstitutional.3

II. PCSSB 216 Constitutes an Invalid Prior Restraint.

PCSSB 216 explicitly authorizes suppression before the sound 
recording is played. AS 11.61.128(a) and (b) empower prosecutors 
to institute a criminal action when someone merely displays or 
•'sells or offers to sell [to anyone] an audio recording, 
phonograph record, magnetic tape, compact disc, or music video 
recording that contains lyrics that include or are descriptive of 
material harmful to minors." A sound recording need not have 
become available to minors in order for prosecutors to initiate 
the process? it is enough, for example, that a sound recording 
has been sold or distributed by a record company to a particular 
store. As the statute authorizes censorship before the sound 
recording at issue is hoard, it constitutes an unconstitutional 
prior restraint.

JuGt as clearly, PCSSB 216 operates as a prior restraint as 
to all affected individuals not provided notice that the sounding 
recording is considered "harmful to minors" under PCSSB 216. For 
example, the risk of denied access to an entire market of 
consumers —  which accounts for a significant percentage of sales 
of popular music —  carries serious enough consequences for 
record producers and musical artists that artistic decisions may 
be compromised to avoid even approaching the ambit of PCSSB 216. 
Record store owners and distributors will be restrained from 
distributing potentially erotic sound recordings for fear of 
incurring the substantial costs of defending an erotic 
determination hearing or facing the substantial penalties for 
violating an erotic music recording determination —  which they 
may not even have knowledge of. The effect of the prior 
restraint is thus a dramatic curtailment of protected expression.

3 This chilling of free speech is patently the product of 
state action, which exists if "the conduct allegedly causing the 
deprivation of a federal right [is] fairly attributable to the 
State." Luctar v. Edmondson Oil Co. . 457 U.S. 922, 937 (1982);
£££ ftJLso Bantam Books. Inc. v. Sullivan. 372 U.S. 58 (1963)
(sel f-ceiiGorship under threat of oven informal government 
sanctions deemed state action). "When the state acts directly or 
even indirectly and its influence is significant, then 
constitutional restraints must be observed." Ginn v. Mathews.
533 F.2d 477, 479 (9th Cir. 1976).

292J5\5\00002.UR
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Finally, PCSSB 216 provides that music deemed "harmful to 
minors" but never found to be obscene —  i.e.. speech and 
expression fully protected by the United States Constitution —  
cannot be distributed to its adult audience without meeting 
specific preconditions. It enforces these conditions through the 
threat of criminal proceedings that leave the speaker two 
choices: comply or be silent. This is precisely the sort of 
prior restraint* the Supreme Court of the United States struck 
down in its landmark decision of Near v. Minnesota. 283 U.S. 697 
(1931). The laws struck down in Near threatened the publisher 
witii contempt proceedings for resuming distribution of speech 
that failed to meet certain preconditions. Id. at 712-13. Such 
a prior restraint, the Court declared, is "the essence of 
censorship," id. at 713, and is "the most serious and the least 
tolerable infringement on First Amendment rights." Nebraska 
Press Ass'n V. Stuart, 427 U.S. 539, 559 (1976).

IIZ. pcssb 216 Unlawfully Compels speech as Fart of the 
System of Prior Restraint.

Under PCSSB 216, without the benefit of judicial guidance on 
what is considered "harmful to minors," all copies of sound 
recordings deemed "harmful to minors" by prosecuting attorneys, 
sold in any community in the State, must be labeled on the front 
cover with a PARENTAL ADVISORY. AS 11.61.128(c). PCSSB 216 thus 
compels artists, producers, distributors, and retailers to carry 
a state-mandated message, upon threat of criminal penalties. AS 
11.61.128(c), (g) & (h). This message should not be confused 
with the voluntary labeling system that has been developed by the 
recording industry. First, the label applied is different, and, 
second, and far more fundamentally, it is compelled by the 
government.

Compelling speech violates the constitutional guarantees of 
free speech just as surely as does censoring speech. In Woolev 
v. Maynard. 430 U.S. 705 (1977), che Court heard a First 
Amendment challenge to a New Hampshire law requiring all 
automobile license plates to carry the state motto "Live Free or

* Prior restraints Include "injunctions and related 
judicial processes enforced through contempt proceedings." J. 
Jeffries, Jr., Rethinking Prior Restraint. 92 Yale L.J. 409, 421 
(1983). alsq Alexander v. United States. 113 S. Ct. 2766
(1993).

?92J5\S\00002.U«
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Die." The court held it unconstitutional, stating: "[T)he right
of freedom of thought protected by the First Amendment against 
state action includes both the right to speak freely and the 
right to refrain from speaking at all." 430 U.S. at 714.; see 
al_so Pacific Gas & Elec. v. California P U.C.. 475 U.S. 1, 9-18 
(1986).

PCSSB 216 infringes even more deeply on Alaska residents' 
free speech rights than did the statute in Woojev. By imposing 
its message on particular speakers, rather than all citizens of 
the state, PCSSB 216 makes it more probable that the speaker will 
be understood to endorse that message. It also will stigmatize 
the artists and distributors associated with the work. PCSSB 216 
thus not only compels speech, but interferes with artists' rights 
to communicate freely with their audiences. The labeling scheme 
imposed by the statute abridges the right of free expression, 
wholly apart from the other constitutional flaws in the statute's 
scope and procedures.5

IV. PC8SB 216 is Underinclusive.

The United State Supreme Court has made clear that a State's 
interest in regulating speech is suspect if the State ignores 
other potential sources of an alleged harm. §££ United States v. 
Edge Broadcast lng__Co., 113 S. ct. 2696 (1993). Here, the State 
does not even attempt to address the many other avenues, such as 
books and movies, on which similar allegedly harmful words are 
spoken. This suggests the lack of eeriousness in the State's 
purpose as well as discrimination among media.

V. 2C88B 216 Violates Due Process Under The Federal and 
State constitutions.

The essence of due process is notice and an opportunity to 
be hoard. Mitchell v. W.T. Grant Co.. 416 U.S. 600 (1974).
Due process protections are even more critical when First 
Amendment freedoms are threatened under a law that attempts to 
curtail speech the State deems indecent or obscene. Smith v. 
California. 361 U.S. 147, 149-50 (1959). Indeed, the Supreme 
Court has maintained a special "insistence that regulations of

5 It acts aG a disincentive for compliance with the 
voluntary labeling schemos already in place by the recording 
industry.

292JSV5\00002.1TRSCAttlt
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obscenity scrupulously embody the most rigorous procedural 
safeguards ..." Td. (emphasis added; citations omitted); see 
also. Southeastern Promotions, Lfrd. v. Conrad. 420 U.S. 546, 561 
(1975) ("rigorous procedural safeguards" required).

Of the numerous constitutional infirmities of PCSSB 216, the 
bill's failure to provide minimal due process protections for 
free speech is the most blatant* Notably, PCSSB 216 does not 
require that a prosecutor prove the central elet. nt of its 
criminal provisions —  that the sound recording is "harmful to 
minors" —  before a criminal action is undertaken. AS 11*61*127. 
without such a requirement, there is no way a person of "common 
intelligence" can determine, without guessing, whether or not a 
particular sound recording is "harmful to minors." This is due, 
in part, to the legal definition of "obscene" and the state's 
ability to regulate this area of speech. Indeed, for this reason 
any reliance on Ginsberg v. New York. 390 U.S. 629 (1968), as 
support for the constitutionality of PCSSB 2l6's definition of 
prohibited materials, is misplaced. Ginsberg's finding was based 
on the fact that the state statute regulating obscenity as to 
minors at issue was "virtually identical to the Supreme Court's 
moGt recent statement of the elements of obscenity." Id.* 390 
U.S. at 643. In this case, however, PCSSB 216's definition of 
prohibited materials is not of "obscene" materials, but rather of 
"harmful to minor" materials. As such, the statute's definition 
of prohibited materials does not conform to the Supreme Court's 
"most recent statement of the elements of obscenity" and is 
unconstitutionally vague.

PCSSB 216 also fails to define prohibited conduct with 
sufficient specificity to put citizens on notice of what conduct 
they must avoid. Without such guidance, classic words such as 
"To be or not to be, that is the question?" (a potentially 
"violent" message), or the sexual context of Shakespeare's Romeo 
and Juliet, read aloud or captured on a sound recording, could be 
criminalized and, therefore, banned in Alaska. Thus, PCSSB 216'o 
failure to list or provide specific subjects that are prohibited 
violates Alaska citizens' right to due process under both the

29215\3\0000?.IT»
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Alaska and United States Constitutions. §e§ McKinney v. Alabamaf 
424 U.S. 669 (1976).

Further, PCSSB 216 fails to provide notice to all those who 
may be subject to criminal prosecution under AS 11.61,127 and
11.61.128. On its face, this provision imposes criminal 
penalties on those who sell sound recordings deemed harmful to 
minors even if they were never notified of a judicial 
determination that the sound recording was "harmful to minors." 
This constitutes a violation of the right to due process. To 
prosecute someone for selling a sound recording that the accused 
does not know has been declared "harmful to minors" is 
fundamentally unfair.

Given the numerous constitutional infirmities of PCSSB 216, 
and the very real threat that the State of Alaska would be liable 
for all attorneys fees and costs incurred in a legal challenge to 
PCSSB 216 pursuant to 42 U.S.C. § 1988, see Video Software 
M a lers Ass/n v, Webster. 968 F.2d 684 (1992) (Gimilar 
unconstitutional bill was enacted into law, challenged and 
reversed, costing taxpayers over $200,000), we urge you to remove 
PCSSB 216 from consideration by the Alaska State Legislature.

Very truly yours, 

I

Daniel M. Waggoner 
Debora K. Kristensen

Of Counsel:

RECORDING INDUSTRY ASSOCIATION 
OF AMERICA, INC.
David E. Leibowitz

29235\}\00002.1TR
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March 10, 1994

MEMORANDUM

TO: Senator Loren Leman, Chair
Senate State Affairs Committee

r'T\
FROM: Senator Georgianna Lincoln c\̂  \

RE: SB 216- Display of Sex Explicit Materials Near Minors

To clarify our earlier discussion, I would entertain amendments to
the original version of SB 216 if they fit under the title of the bill. As
I have stated, my intent in introducing the legislation was to prohibit 
the display (a visual term) of sexually explicit materials near minors.
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SPONSOR STATEMENT 
SB 216

SB 216 would make illegal the  display of certain pornographic 
materia ls in locations where children may be exposed  to them. 
Although municipalit ies may adop t  o rd inances  to dea l with this 
issue, mos' have not done so. Without statutory prohibitions, the 
display of pornography is legal in locations access ib le  by children 
and this display is inarguably a form of child abuse.

SB 216 has been  introduced iri response to the outcry of concerned 
ci t izens in my district whose children have been  subjec ted to the 
display of pornography in s tores. As a  safe ty and  well-being 
measure, SB 216 would place into Alaska Statute prohibition of this 
type of action.

Pornography is harmful to children. This s ta temen t is not simply a 
feeling on my part, it is the unanimous conclusion of the United 
S t a t e s  Attorney Genera l ' s  Commiss ion on Pornography. The 
commission found further that pornography can lead to the lowering 
of a child's inhibitions to engage in child pornography.

The war aga in s t  child abu se  must be waged  on multiple levels. 
Restricting the display of pornography to children must be a part of 
our s trategy agains t child abuse. We must do all in our power to 
protect our children and S3 216 would be one step in that direction.
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FISCAL NOTE

STATE OF ALASKA BILL NO. SB 216
1994 LEGISLATIVE SESSION

ANALYSIS C O N T IN U A TIO N :

This bill adds a new  section to AS 11.61 that provides that a person commits the crime of sale or display of 
material harmful to  minors if the person knowingly sells, displays, or distributes any material, including the cover or 
packaging of the material, that is harmful to minors in any place where minors are present or are allowed to be present 
and where minors are able to v iew  such material unless each item of the material is sealed in an opaque wrapper. The 
bill defines material harmful to minors to mean a description or representation, in any form , of nudity, sexual conduct, or 
sexual excitem ent w hen it:

(1) predominately appeals to the prurient, shameful, or morbid interest of minors in sex;

(2) is potently offensive to contemporary standards in the adult com munity w ith respect to w hat is suitable sexual
material for minors; and

(3) taken as a whole, lacks serious literary, artistic, political, or scientific value for minors.

The bili would not apply to:

(1) recognized and established schools, religious institutions, museums, medical or psychological clir.ics, hospitals,
public libraries, and government agencies in making available or providing material harmful to minors to a minor
as an official function; or

(2) a parent or guardian of a minor w ho provides material harmful to minors to the minor.

Sale or display of material harmful to minors would be a class B misdemeanor. The Departm ent of Law does not 
believe that there would be fiscal impact, because the incidence of violations would be relatively low.

Page 2 of __2



WORK DRAFT WORK DRAFT WORK DRAFT

8-LS1121NE 

Luckhaupi
2/17/94

CS FOR SENATE B IL L  NO. 216(STA)

IN  THE LEGISLATURE OF THE STATE OF ALASKA  

EIGHTEENTH LEGISLATURE - SECOND SESSION 

B V  T H E  S E N A T E  S T A T E  AFFAIRS C O M M I T T E E

Offered:
Referred:

Sponsor(s): S E N A T O R  L I N C O L N

A B ILL  

FOR AN AC T E N T IT L E D  

"An Act relating to the sale, display, or distribution of material harmful to 

minors at places where minors are present or allowed to be present and where 

minors are able to view such material; and prohibiting the sale or display of 

certain audio recordings, phonograph records, magnetic tapes, compact discs, or 

music video recordings, without warning labels and opaque wrappings."

BE IT  EN A C TED  BY T H E  LEG ISLA TU R E OF T H E  STATE O F ALASKA:

* Section 1. AS 11.61 is amended by adding new sections to read:

Sec. 11.61.127. SALE, DISPLAY, OR D ISTR IB U TIO N  OF M A TE R IA L  

H A R M FU L TO MINORS, (a) A person commits the crime of sale, display, or 

distribution of material harmful to minors if the person knowingly sells, displays, or 

distributes any material, including the covers and packaging of the material, but not 

including audio or music video recordings, that is harmful to minors in any place 

where minors are present or are allowed to be present and where minors are able to

-1- CSSB 2I6(STA)
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view such material unless each item of the material is sealed in an opaque wrapper,

(b) In this section, the requirement of an opaque wrapper shall be satisfied if 

the portions of the covers or packaging of the material that visually depict material 

harmful to minors are blocked with the opaque wrapper and the wrapper is sealed.

(c) In this section,

(1) "material harmful to minors" means a

(A) description or representation, in any form, of nudity, sexual 

conduct, or sexual excitement when it

(i) predominately appeals to the prurient, shameful, or 

morbid interest of minors in sex:

(ii) is patently offensive to contemporary standards in 

the adult community as a whole with respect to what is suitable sexual 

material for minors; and

(iii) taken as a whole, lacks serious literary, artistic, 

political, or scientific value for minors; or

(B) graphic description, representation of, or incitement to 

violent behavior that if acted out would constitute felonious behavior that is 

morally repugnant to the community as a whole:

(2) "music video recording” means a visual depiction of a song or 

songs that is not voluntarily rated by the Classification and Rating Administration 

(CARA).

(d) Sale or display of material harmful to minors is a class B misdemeanor. 

Sec. 11.61.128. UN LA W FU L SALE OR DISPLAY OF AU DIO  OR M USIC

V ID E O  RECORDING, (a) A person commits the crime of unlawful sale of audio or 

music video recording if the person knowingly sells or offers to sell an audio 

recording, phonograph record, magnetic tape, compact disc, or music video recording 

that contains lyrics that include or are descriptive of material harmful to minors, unless 

the cover of such recording, record, tape, or disc contains a warning label that the 

lyrics contain material harmful to minors.

(b) A person commits the crime of unlawful display of audio or music video 

recording if the person knowingly displays an audio recording, phonograph record,

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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magnetic tape, compact disc, or music video recording, whose packaging uses words, 

symbols, or pictures that include or describe material harmful to minors unless the 

recording is sealed in an opaque wrapping.

(c) In this section, the requirement of a warning label shall be satisfied if the 

label is affixed to the front cover, beneath any cellophane or other clear wrapping 

material or above any opaque wrapping material, of the audio recording, phonograph 

record, magnetic tape, compact disc, or music video recording and for (1) cassette 

tapes and compact discs or other recordings the same size or smaller than cassette 

tapes or compact discs, is printed with black letters of eight point type or larger, except 

that the words " W A R N I N G "  and " P A R E N T A L  A D V I S O R Y "  shall be of 10 point type 

or larger on a fluorescent yellow background; or (2) all other audio or music video 

recordings larger than cassette tapes or compact discs, is printed with black letters of 

12 point type or larger on a fluorescent yellow background, except that the words 

" W A R N I N G "  and " P A R E N T A L  A D V I S O R Y "  shall be printed in letters which are of 

48 point type or larger, and the label reads substantially as follows:

M a y  contain explicit lyrics that include or describe material

harmful to minors.

P A R E N T A L  A D V I S O R Y " .

(d) In this section, the requirement of an opaque wrapper is satisfied if the 

portions of the packaging of the audio recording, phonograph record, magnetic tape, 

compact disc, or music video recording that describe, advocate, or encourage the 

conduci described in (b) of this section are blocked with an opaque wrapper and the 

wrapper is sealed.

(e) In a prosecution under this section, each day that a violation occurs and 

each audio recording, phonograph record, magnetic tape, compact disc, or music video 

recording that is found in violation of this section is a separate offense.

(f) In this section, "material harmful to minors" and "music video recording" 

have the meanings given in A S  11.61.127.

(g) Except as provided in (h) of this section, a violation of (a) or (b) of this 

section is a class B  misdemeanor.

W A R N I N G :
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(h) A person convicted under this section is guilty of a class A misdemeanor 

if  the person has previously been convicted of a violation of this section.

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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SENATE B IL L  NO. 216 

IN  THE LEGISLATURE OF THE STATE OF ALASKA  

EIGHTEENTH LEGISLATURE - FIRST SESSION

BY SENATOR LINCOLN

Introduced: 5/9/93
Referred: STA, HES. JUD

A B ILL  

FOR AN A C T E N T IT L E D

•iiii*
1 "A»i Act relating to the sale, display, or distribution of material harmful to

I

2 minors at places where minors are allowed to be present and where minors are

3 allowed to view such material."

4 BE IT  EN A C TED  BY T H E  LE G IS LA TU R E  OF T H E  STATE OF ALASKA:

5 * Section 1. AS 11.61 is amended by adding a new section to read:

6 Sec. 11.61.127. SALE OR DISPLAY OF M A TE R IA L HARM FUL ^ 0

7 MINORS, (a) A person commits the crime of sale or display of material harmful to

8 minors if the person knowingly sells, displays, or distributes any material, including

9 the covers and packaging of the material, that is harmful to minors in any place where

10 minors are present or are allowed to be present and where minors are able to view

11 such material unless each item of the material is sealed in an opaque wrapper.

12 (b) In this section, the requirement of an opaque wrapper shall be satisfied if

13 the portions of the covers or packaging of the material that visually depict material

14 harmful to minors are blocked with the opaque wrapper and the wrapper is sealed.

S 110216a -I-
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(c) This section does not apply to

(1) recognized and establishcd'schoolslreligious institutions/museums.

medical or psychological clinics, hospitals^public libraries] and governmental agencies 

in making available or providing material harmful to minors to a minor as an official 

function; or _____________________

.(2) a parent or guardian of a minor who provides material harmful to 

minors to the minor.

(d) In this section, "material harmful to minors" means a description or 

representation, in any form, of nudity, sexual conduct, or sexual excitement when it

(1) predominately appeals to the prurient, shameful, or morbid interest 

of minors in sex;

(2) is patently offensive to contemporary standards in the adult 

community as a whole with respect to what is suitable sexual material for minors; and

(3) taken as a whole, lacks serious literary, artistic, political, or 

scientific value for minors.

(e) Sale or display of material harmful to minors is a class B misdemeanor.

SB 216 -2- SB02I6a
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Chapter 7

A n t i - D i s p l a y  Laws

A n t i - d i s p l a y  Laws r e g u l a t e  t h e  me thod  b y  w h i c h  p o r n o g r a p h i c
H o r i a l s  c a n  be p u b l i c l y  d i s p l a y e d .  S t a t u t e s  o r  o r d i n a n c e s  may

je e n a c t e d  t o  r e s t r i c t  t h e  d i s p l a y  o f  s e x u a l l y  e x p l i c i t  m a t e r i a l s
m i n o r s .  I n  o r d e r  t o  w i t h s t a n d  c o n s t i t u t i o n a l  c h a l l e n g e s ,  s u c h

i3ws s h o u l d  a p p l y  o n l y  t o  m a t e r i a l s  t h a t  a r e  o b s c e n e  a 3 t o
i n o r s ,738 T h e  r e g u l a t i o n s  a l s o  s h o u l d  c o n t a i n  r e a s o n a b l e  t i m e ,

, 7 3 ap la ce ,  and  m a n n e r  r e s t r i c t i o n s . ' - ’ 3

I n  M S .  News C o .  v .  C a s a d o ,740 t h e  U n i t e d  S t a t e s  C o u r t  o f

appea ls  f o r  t h e  T e n t h  C i r c u i t  u p h e l d  a W i c h i t a ,  K a n s a s ,  o r d i n a n c e

which r e s t r i c t e d  t h e  d i s p l a y  o f  m a t e r i a l  " h a r m f u l  t o  m i n o r s . " 7 4 1

I he  W i c h i t a  o r d i n a n c e  d e f i n e d  " h a r m f u l  t o  m i n o r s "  as a n y
d e s c r i p t i o n ,  e x h i b i t i o n ,  p r e s e n t a t i o n  o r  
r e p r e s e n t a t i o n ,  i n  w h a t e v e r  f o r m ,  o f  n u d i t y ,  3 e x u a l  
c o n d u c t ,  s e x u a l  e x c i t e m e n t ,  o r  s a d o - m a s o c h i s t i c  a buse  
when t h e  m a t e r i a l  o r  p e r f o r m a n c e ,  t a k e n  as  a w h o l e ,  has  
t h e  f o l l o w i n g  c h a r a c t e r i s t i c s :

( a )  T h e  a v e r a g e  a d u l t  p e r s o n  a p p l y i n g  
c o n t e m p o r a r y  c o m m u n i t y  s t a n d a r d s  w o u l d  f i n d  
t h a t  t h e  m a t e r i a l  o r  p e r f o r m a n c e  h a s  a 
p r e d o m i n a n t  t e n d e n c y  t o  a p p e a l  t o  a p r u r i e n t  
i n t e r e s t  i n  s e x  t o  m i n o r s ;  and

738 S e e , G i n s b e r g  v .  New Y o r k , 390 U . S .  629, 645-47(1968).

739 s e e , Y o u n g  v .  A m e r i c a n  M i n  1 - T h e a t r e 3 , 427 U . S .  50,
63( 1976).

740  721 F . 2 d  1281(10th C i r .  1983).
7 4 1  W i c h i t a ,  K a n . ,  O r d i n a n c e  n o .  36-172, S5.68 156(1985).
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( b )  T h e  a v e r a g e  a d u l t  p e r s o n  a p p l y i n g  
c o n t e m p o r a r y  c o m m u n i t y  s t a n d a r d s  w o u l d  f i n d  
t h a t  t h e  m a t e r i a l  o r  p e r f o r m a n c e  d e p i c t s  o r  
d e s c r i b e s  n u d i t y ,  s e x u a l  c o n d u c t ,  s e x u a l  
e x c i t e m e n t  o r  s a d o - m a s o c h i s t i c  a b u s e  i n  a 
m a n n e r  t h a t  i s '  p a t e n t l y  o f f e n s i v e  t o  
p r e v a i l i n g  s t a n d a r d s  i n  t h e  a d u l t  c o m m u n i t y  
w i t h  r e s p e c t  t o  w h a t  i s  s u i t a b l e  f o r  m i n o r s ;  
and

(c) T h e  m a t e r i a l  o r  p e r f o r m a n c e  l a c k s  s e r i o u s  
l i t e r a r y ,  s c i e n t i f i c ,  e d u c a t i o n a l ,  a r t i s t i c ,  
o r  p o l i t i c a l  v a l u e  f o r  m i n o r s . 742

The  o r d i n a n c e  a l s o  p r o v i d e d  c r i m i n a l  p e n a l t i e s .
T h e  p e n a l t i e s  may  be  im p o s e d  when  a n y  p e r s o n  h a v i n g  
c u s t o d y ,  c o n t r o l  o r  s u p e r v i s i o n  o f  a n y  c o m m e r c i a l  
e s t a b l i s h m e n t  s h a l l  k n o w i n g l y ;
(a) d i s p l a y  m a t e r i a l  w h i c h  i s  h a r m f u l  t o  m i n o r s  

i n  s u c h  a w a y  t h a t  m i n o r s ,  as a p a r t  o f  t h e  
i n v i t e d  g e n e r a l  p u b l i c ,  w i l l  be  e x p o s e d  t o  
v i e w  s u c h  m a t e r i a l  p r o v i d e d ,  h o w e v e r ,  a 
p e r s o n  s h a l l  b e  d e e m e d  n o t  t o  h a v e  
“ d i s p l a y e d "  m a t e r i a l  h a r m f u l  t o  m i n o r s  i f  
t h e  m a t e r i a l  i s  k e p t  b e h i n d  d e v i c e s  common l y  
k n o w n  as  “ b l i n d e r  r a c k s "  so  t h a t  t h e  l o w e r  
t v o - t h i r d 3 o f  t h e  m a t e r i a l  i s  n o t  e x p o s e d  t o  
v i e w . 7 4 3

The  c o u r t  o f  a p p e a l s  f o u n d  t h a t  t h e  d e f i n i t i o n  o f
t o  m i n o r s "  p r o p e r l y  t r a c k e d  t h e  s t a n d a r d s  e n u n c i a t e d  i n

v .  New Y o r k 744/ a n d  M i l l e r  v .  C a l i f o r n i a . 745 T h e  requ i rement

t h a t  t h e  l o w e r  t w o - t h i r d s  o f  t h e  m a t e r i a l  be c o v e r e d  wa3 nei thar

742 i d .

743 i d .

744 390  U . S .  629, 645-47(1968).
745 4 1 3  u . S .  15, 24(1973).
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h Co a d n o r  v a g u e . ^46 W h i l e  t h e  o r d i n a n c e  d i d  r e s t r i c t  an
o*e

■ c= o p p o r t u n i t y  t o  v i e w  t h e  m a t e r i a l s ,  i t  d i d  n o t  p r e v e n t  an
aduJ-c

1P f r om  p u r c h a s i n g  t h e m . 747 T h e  c o u r t  f o u n d  t h e  o r d i n a n c e  t o  

r e a s o n a b l e  7im e ,  p l a c e ,  and  manne r  r e s t r i c t i o n  j u s t i f i e d  by
D« 3

g o v e r n m e n t ' s  i n t e r e s t  i n  p r o t e c t i n g  m i n o r s , 748 
the 9

A M i n n e a p o l i s ,  M i n n e s o t a ,  o r d i n a n c e 749 w h i c h  was  m o re  
t r ^c t i v e  t h a n  t h e  o n e  e n a c t e d  i n  W i c h i t a  w i t h s t o o d  aces
sc.it

j o l i s . 750 T h e  M i n n e a p o l i s  O r d i n a n c e  p r o v i d e d ,
nSt i t u t i o n a l  c h a l l e n g e  i n  U p p e r  M i d w e s t  B o o k s e l l e r s  v .  C i t y  o£

H ^ n n e a ^

I t  is u n l a w f u l  f o r  a n y  p e r s o n  c o m m e r c i a l l y  and  
k n o w i n g l y  t o  e x h i b i t ,  d i s p l a y ,  s e l l ,  o f f e r  t o  s e l l ,  
g i v e  a w a y ,  c i r c u l a t e ,  d i s t r i b u t e ,  o r  a t t e m p t  t o  
d i s t r i b u t e  a n y  m a t e r i a l  w h i c h  i s  h a r m f u l  t o  m i n o r s  i n  
i t s  c o n t e n t  i n  a n j  p l a c e  w h e r e  m i n o r s  a r e  o r  may be 
p r e s e n t  o r  a l l o w e d  t o  be p r e s e n t  and  w h e r e  m i n o r s  a r e  
a b l e  t o  v i e w  s u c h  m a t e r i a l  u n l e s s  e a c h  i t e m  o f  s u c h  
m a t e r i a l  i s  a t  a l l  t im e s  k e p t  i n  a s e a l e d  w r a p p e r .

( a )  I t  i s  a l s o  u n l a w f u l  f o r  a n y  p e r s o n  
c o m m e r c i a l l y  a n d  k n o w i n g l y  t o  e x h i b i t ,  
d i s p l a y ,  s e l l ,  o f f e r  t o  s e l l ,  g i v e  a w a y ,  
c i r c u l a t e ,  d i s t r i b u t e ,  o r  a t t e m p t  t o  
d i s t r i b u t e  a n y  m a t e r i a l  who se  c o v e r ,  
c o v e r s ,  o r  p a c k a g i n g ,  s t a n d i n g  a l o n e ,  i s  
h a r m f u l  t o  m i n o r s ,  i n  a n y  p l a c e  w h e r e  m i n o r s  
a r e  a b l e  t o  v i e w  s u c h  m a t e r i a l  u n l e s s  e a c h  
i t e m  o f  s u c h  m a t e r i a l  i s  b l a c k e d  f r o m  v i e w  b y  
a n  o p a q u e  c o v e r .  T h e  r e q u i r e m e n t  o f  a n  
o p a q u e  c o v e r  s h a l l  b e  d e e m e d  s a t i s f i e d  
c o n c e r n i n g  s u c h  m a t e r i a l  i f  t h o s e  p o r t i o n s  o f  
t h e  c o v e r ,  c o v e r s ,  o r  p a c k a g i n g  c o n t a i n i n g  
s u c h  m a t e r i a l  h a r m f u l  t o  m i n o r s  a r e

746 7 2 1  F ,2d 1281, 1287(10th C i r . 1 9 8 3 ) .
4
£  747  I d .  a t  1288-89

I 748 Id.
>

749  M i n n e a p o l i s ,  M i n n . ,  O r d i n a n c e s  S385.131{1985) .

750  602 F .  S u p p .  1361(D .  M i n n .  1985).
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b l o c k e d  f t  or . v i e w  b y  an j p a q u e  c o v e r ,  •’ s i

• r

T h e  B o o k s e l l e r s  m a i n t a i n e d  t h a t  t h e  r e q u i r e m e n t  o f  a seai

w r a p p e r  was u n d u l y  r e s t r i c t i v e  as t o  an a d u l t ' s  r i g h t  t o  no-
ye“U3e

t h e  m a t e r i a l s  w h i c h  w e r e  h a r m f u l  t o  m i n o r s  b u t  n o t  t o  a d u l t s  75i 
T he  C o u r t  c o n c l u d e d  t h a t  a n y  i n c o n v e n i e n c e  s u f f e r e d  adui^ 
p a t r o n s  w a s  n o t  s u f f i c i e n t  t o  r e n d e r  t h e  r e s t r  i c t i o n3 

u n c o n s t i t u t i o n a l . 753 i f  adu l t s *  w a n t e d  t o  p e r u s e  t h e  m a t e r i a l  
c o v e r e d  b y  t h e  o r d i n a n c e ,  t h e  C o u r t  r e a s o n e d  t h a t  t h e y  wou ld t9 

a b l e  t o  do  so i n  one  o f  s e v e r a l  w a y s :  1) a s k  a c l e r k  t o  remove
t h e  w r a p p e r ;  2) v i e w  an " i n s p e c t i o n  c o p y "  k e p t  b e h i n d  the  store 

c o u n t e r ,  o r  3) v i e w  t h e  m a t e r i a l  i n  an  " a d u l t s  o n l y "  po rnog raphy 
o u t l e t  t h a t  e x c l u d e s  m i n o r s . 754

D i s p l a y  l a w s  w h i c h  d e f i n e  " h a r m f u l  t o  m i n o r s "  w i t h  language 
o t h e r  t h a n  t h e  G i n s b e r g  s t a n d a r d  h a v e  b e e n  f o u n d  

u n c o n s t i t u t i o n a l . 755

75  ̂ M i n n e a p o l i s ,  M i n n . ,  O r d i n a n c e s  S385 .131( 6 )(a ) ( 1985).

7 5 2  602 F .  S u p p .  a t  1370. j
75 5  I d .  a t  1372. j
7 5 4  i d .  i

4I
7 5 5  S e e , H i l l s b o r o  News C o .  v .  C i t y  o f  T a m p a , 451 F .  Supp. j 

952(M.D . F l a .  1978) ( o r d i n a n c e  r e s t r i c t e d  d i s p l a y  o f  " o f f e n s i v e  , 
s e x u a l  m a t e r i a l "  f o u n d  u n c o n s t i t u t i o n a l l y  v a g u e ) ;  Amer ican ( 
B o o k s e l l e r s  A s s ' n  v .  M c A u l i f f e ,  533 F .  S u p p .  50 (N .D .  Ga l  T7BTT . 
( s t a t u t e  p r o h  i b i  t i n g  d i s p l a y  o r  s a l e  t o  m i n o r s  o f  m a t e r i a l  <
c o n t a i n i n g  n u d e  f i g u r e s  h e l d  o v e r b r o a d  b e c a u s e  p r o h i b i t i o n  j
e x t e n d s  t o  m a t e r i a l  n o t  o b s c e n e  a s  t o  m i n o r s ) ;  Am e r i c an  , 
B o o k s e l l e r s  A s a ' n ,  I n c .  b .  S u p e r i o r  C o u r t , 129 C a l .  A p p .  3d | 
181 C a .  R p t r . 33(1982) ( o r d i n a n c e  o v e r b r o a d  b e c a u s e  i t  requ i red  i
s e a l i n g  m a t e r i a l  c o n t a i n i n g  a n y  p h o t o  whose  p r i m a r y  pu rpose Is j 
s e x u a l  a r o u s a l  r e g a r d l e s s  o f  w h e t h e r  o b s c e n e  a s  t o  m i n o r s ) ; 1
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W h i l e  o p a q u e  c o v e r s  and s e a l e d  w r a p p e r s  a r e  a p e r m i s s i b l e  
eans r e s t r i c t i n g  t h e  d i s p l a y  o f  s e x u a l l y  e x p l i c i t  m a t e r i a l s  

m i n o r s ,  a V i r g i n i a  s t a t u t e  w h i c h  s i m p l y  made i t  u n l a w f u l  t o  
- o l a y  m a t e r i a l  h a r m f u l  t o  m i n o r s  i n  a m anne r  " w h e r e b y  j u v e n i l e sJ 1 3 tr 1

may e x a m i n e  and p e r u s e  i t "  was f o u n d  u n c o n s t i t u t i o n a l .7 56 The

v i r g i n * - 3 s t a t u t e  c o n t a i n e d  no p r o v i s i o n s  f o r  t h e  u s e  o f  o p a q u e

-0v e r s  a nd  t h e  c o u r t  f o u n d  t h a t  o u t l e t s  w o u l d  f a c e  u n r e a s o n a b l e  

o u r d e n s  i n  c o m p l y i n g  w i t h  t h e  s t a t u t e . 757 T h e y  w o u l d  h a v e  t o  
d e p r i v e  a d u l t s  o f  t h e  m a t e r i a l ,  r em o ve  i t  f r o m  t h e i r  s h e l v e s  o r  

5an m i n o r s  f r o m  t h e i r  s t o r e s . 758 The  C o u r t  a l s o  f o u n d  t h e  i d e a  

0£ o u t l e t s  r e s t r u c t u r i n g  t h e i r  p r e m i s e s  and  c r e a t i n g  an " a d u l t s  

on l y "  s e c t i o n  t o  be  u n r e a s o n a b l e . 759 T h e  C o u r t  c o n c l u d e d  t h e  

s t a t u t e  was  o v e r b r o a d  as a t i m e ,  p l a c e  and  m anne r  r e s t r i c t i o n . 7*^ 

ft r e q u i r e m e n t  o f  o p a q u e  c o v e r s  o r  " b l i n d e r  r a c k s "  w o u l d  h a v e  

n a r r ow ed  t h e  s c o p e  o f  t h e  r e s t r i c t i o n  and  c o u l d  h a v e  p r o v i d e d  t h e

r a l d e r o n  v .  C i t y  o f  B u f f a l o ,  61 A . D . 2 d  323 , 402 N . ¥ . S . 2 d
68 5 ( 1 $ /8} ( o r d i n a n c e  o v e r b r o a d  b e c a u s e  i t  p r o h i b i t e d  s a l e  and 
e x h i b i t i o n  t o  j u v e n i l e s  o f  m a t e r i a l  t h a t  was n o t  o b s c e n e  as t o
j u v e n i l e s ) ;  O r e g o n  v .  F r i n k , 60 O r .  A p p .  209, 653 P . 2d 553( 1982)
( s t a t u t e  p r o h i b i t i n g  d i s s e m i n a t i o n  o f  a l l  n u d i t y  t o  m i n o r s  
o v e r b r o a d  b e c a u s e  i t  d oes  n o t  l i m i t  p r o h i b i t i o n  t o  m a t e r i a l  t h a t  
i s  o b s c e n e  as t o  j u v e n i l e s ) .

7^6 A m e r i c a n  B o o k s e l l e r s  A s s ' n  v .  S t r o b e l , 617 F .  S u p p .  
699 ( E . D .  V a .  1985).

7 5 7  i d .  a t  7 0 6 .

7 58 i d .  a t  7 0 2 - 0 3 .

759 id.

7 6 0  I d .  a t  7 0 6 .
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basis for the court upholding the statute in this case.761

761 id .  a t  706-07.
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To  t h e  e x t e n t  t h a t  s u c h  i m p l i c i t  o r  e x p l i c i t  c o e r c i o n
s p l a c e  as a r e s u l t  o f  t h e s e  m a t e r i a l s ,  we a l l  a g r e e  t h a t  i t

3 h a r m .  T h e r e  h a s  b een  o t h e r  e v i d e n c e ,  h o w e v e r ,  a b o u t  t h e
t o  w h i c h  s u c h  m a t e r i a l  m i g h t  f o r  s ome  be  a w a y  o f

v i t a l i z i n g  t h e i r  s e x  l i v e s ,  o r ,  m o r e  c o m m o n l y ,  s i m p l y
c i t u t i n g  a p a r t  o f  a m u t u a l l y  p l e a s u r a b l e  s e x u a l  e x p e r i e n c e  

cofl st
p o t h  p a r t n e r s .  On t h i s  we c o u l d  n o t  a g r e e .  F o r  r e a s o n s

g a t i n g  l a r g e l y  t o  t h e  q u e s t i o n  o f  p u b l i c n e s s  i n  t h e  f i r s t  s ense  

ssed  a b o v e ,  some saw t h i s  k i n d  o f  use  as p r i m a r i l y  h a r m f u l .  

Othe rs  saw i t  as h a r m l e s s  a n d  p o s s i b l y  b e n e f i c i a l  i n  c o n t e x t s  

5uch aS t h i s * Some p r o f e s s i o n a l  t e s t i m o n y  s u p p o r t e d  t h i s  l a t t e r  
■ a<j b u t  we h a v e  l i t t l e  d o u b t  t h a t  p r o f e s s i o n a l  o p i n i o n  i s  a l s o
f t®" *
d i v i d e d  on  t h e  i s s u e .

p e r h a p s  t h e  m os t  s i g n i f i c a n t  p o t e n t i a l  h a rm  i n  t h i s  c a t e g o r y  

e x i s t s  w i t h  r e s p e c t  t o  c h i l d r e n .  We a l l  a g r e e  t h a t  a t  l e a s t  
g u c h ,  p r o b a b l y  m o s t ,  a n d  m a y b e  e v e n  a l l  m a t e r i a l  i n  t h i s  
c a t e g o r y ,  r e g a r d l e s s  o f  w h e t h e r  i t  i s  h a r m f u l  when  u s ed  b y  a d u l t s  
onl y ,  i s  h a r m f u l  w h e n  i t  f a l l s  i n t o  t h e  h a n d s  o f  c h i l d r e n .  

Exposure t o  s e x u a l i t y  i s  c om m on l y  t a k e n ,  a nd  p r o p e r l y  s o ,  t o  be 

p r i m a r i l y  t h e  r e s p o n s i b i l i t y  o f  t h e  f a m i l y .  E v e n  t h o s e  who  w o u l d  
d i s a g re e  w i t h  t h i s  s t a t e m e n t  w o u l d  s t i l l  p r e f e r  t o  h a v e  e a r l y  

e x p o s u r e  t o  s e x u a l i t y  b e  i n  t h e  h a n d s  o f  a r e s p o n s i b l e  

p r o f e s s i o n a l  i n  a c o n t r o l l e d  a n d  g u i d e d  s e t t i n g .  We h a v e  no  

h e s i t a n c y  i n  c o n c l u d i n g  t h a t  l e a r n i n g  a b o u t  s e x u a l i t y  f r o m  m o s t  
of the  m a t e r i a l  i n  t h i s  c a t e g o r y  i s  n o t  t h e  b e s t  w a y  f o r  c h i l d r e n  

to l e a r h  a b o u t  t h e  s u b j e c t .  T h e r e  a r e  ha rm s  b o t h  t o  t h e  c h i l d r e n
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t h e m s e l v e s  a n d  t o  n o t i o n s  o f  f a m i l y  c o n t r o l  o v e r  a c h i^ ,  
i n t r o d u c t i o n  t o  s e x u a l i t y  i f  c h i l d r e n  l e a r n  a b o u t  s e x  f r0B 

k i n d s  o f  s e x u a l l y  e x p l i c i t  m a t e r i a l s  t h a t  c o n s t i t u t e  the bu^ 
t h i s  c a t e g o r y  o f  m a t e r i a l s .

We h a v e  l i t t l e  d o u b t  t h a t  much o f  t h i s  m a t e r i a l  does 
i t s  w a y  i n t o  t h e  h a n d s  o f  c h i l d r e n ,  and  t o  t h e  e x t e n t  that

V
does  we a l l ’ a g r e e  t h a t  i t  i s  h a r m f u l .  We may d i s a g r e e  about- 
e x t e n t  t o  w h i c h  p e o p l e  s h o u l d ,  as a d u l t s ,  b e  t o l e r a t e d  1 
e n g a g i n g  i n  s e x u a l  p r a c t i c e s  t h a t  d i f f e r  f r o m  t h e  norm, but ^  
a l l  a g r e e  a b o u t  t h e  q u e s t i o n  o f  t h e  d e s i r a b i l i t y  o f  expo8̂  
c h i l d r e n  t o  m o s t  o f  t h i s  m a t e r i a l ,  a nd  on  t h a t  o u r  unanian^. 
a g r e e m e n t  i s  t h a t  i t  i3  u n d e s i r a b l e .  F o r  c h i l d r e n  t o  be taugfcf 
b y  t h e s e  m a t e r i a l s  t h a t  s e x  i s  p u b l i c ,  t h a t  s e x  i s  coramerct*! 
and  t h a t  s e x  c a n  be d i v o r c e d  f r o m  a n y  d e g r e e  o f  a f f e c t i o n ,  lor^- 
c o m m i tm e n t ,  o r  m a r r i a g e  i s  f o r  us t h e  w r o n g  message a t  the 
t i m e .  We may d i s a g r e e  among o u r s e l v e s  a b o u t  t h e  e x t e n t  to v h l< | 
t h e  e f f e c t  o n  c h i l d r e n  s h o u l d  j u s t i f y  l a r g e  s c a l e  r e a t r i c t i c s q  
f o r  t h a t  r e a s o n  a l o n e ,  b u t  a g a i n  we a l l  a g r e e  t h a t  i f  t 

q u e s t i o n  i s  s i m p l y  h a rm ,  a nd  n o t  t h e  q u e s t i o n  o f  r e g u la t i o n  
l a w ,  t h a t  m a t e r i a l  i n  t h i s  c a t e g o r y  i 3 ,  w i t h  f e w  e x c e p t i o i  

g e n e r a l l y  h a r m f u l  t o  t h e  e x t e n t  i t  f i n d s  i t s  w a y  i n t o  the h 
o f  c h i l d r e n .  E v e n  t h o s e  i n  s o c i e t y  w h o  w o u l d  be I t  

r e s t r i c t i v e  o f  s e x u a l l y  e x p l i c i t  m a t e r i a l s  t e n d ,  b y  and l a r g e r  

l i m i t  t h e i r  v i e w s  t o  a d u l t 3 .  T h e  n e a r  u n a n i m i t y  i n  s o c i e t y  
t h e  e f f e c t s  o n  c h i l d r e n  a n d  o n  a l l  o f  s o c i e t y  i n  expos 
c h i l d r e n  t o  e x p l i c i t  s e x u a l i t y  i n  t h e  f o r m  o f  e v en  non-v io l



3f1d n o n - d e g r a d i n g  p o r n o g r a p h i c  m a t e r i a l s  makes a s t r o n g  s t a t e m e n t  
abou t  t h e  p o t e n t i a l  h a rms  o f  t h i s  m a t e r i a l ,  and we c o n f i d e n t l y  
a g r e e  w i t h  t h a t  l o n g s t a n d i n g  s o c i e t a l  j u d g m e n t .

P e r h a p s  t h e  l a r g e s t  q u e s t i o n ,  a n d  f o r  t h a t  r e a s o n  t h e  
q u e s t i o n  we c a n  h a r d l y  t o u c h  h e r e ,  i s  t h e  q u e s t i o n  o f  ha rm  as i t  
r e l a t e s  t o  t h e  m o r a l  e n v i r o n m e n t  o f  a s o c i e t y .  T h e r e  i s  no d o u b t  

t h a t  n um e ro u s  l a w s ,  t a b o o s ,  and  o t h e r  s o c i a l  p r a c t i c e s  a l l  s e r v e  
t o  e n f o r c e  some f o rm s  o f  s h a r e d  m o r a l  a s s e s s m e n t .  T h e  e x t e n t  t o  

w h i c h  t h i s  e n f o r c e m e n t  s h o u l d  be e n l a r g e d ,  t h e  e x t e n t  t o  w h i c h  
s e x u a l  m o r a l i t y  i s  a n e c e s s a r y  c o m p o n e n t  o f  a s o c i e t y ' s  m o r a l  
e n v i r o n m e n t ,  and  t h e  a p p r o p r i a t e  b a l a n c e  b e tw e e n  r e c o g n i t i o n  o f  

i n d i v i d u a l  c h o i c e  and t h e  n e c e s s i t y  o f  m a i n t a i n i n g  some se n se  o f  

c om m un i t y  i n  a s o c i e t y  a r e  q u e s t i o n s  t h a t  h a v e  been  d e b a t e d  f o r  
g e n e r a t i o n s .  T h e  d e b a t e s  i n  t h e  n i n e t e e n t h  c e n t u r y  b e tw e e n  J o h n  

S t u a r t  M i l l  a n d  J a m e s  F i t z J a m e s  S t e p h e n ,  and  i n  t h e  t w e n t i e t h  
c e n t u r y  b e t w e e n  P a t r i c k  D e v l i n  and  H . L . A .  H a r t ,  a r e  m e r e l y  among 
t h e  m o r e  p r o m i n e n t  e x a m p l e s  o f  p r o f o u n d  d i f f e r e n c e s  i n  o p i n i o n  
t h a t  c a n  s c a r c e l y  be  t h e  s u b j e c t  o f  a v o t e  b y  t h i s  C o m m i s s i o n .  

We a l l  a g r e e  t h a t  some d e g r e e  o f  i n d i v i d u a l  c h o i c e  i s  n e c e s s a r y  
i n  a n y  f r e e  s o c i e t y ,  and  we a l l  a g r e e  t h a t  a s o c i e t y  w i t h  no  
s h a re d  v a l u e s ,  i n c l u d i n g  m o r a l  v a l u e s ,  i s  no s o c i e t y  a t  a l l .  We 

h a v e  n u m e r o u s  d i f f e r e n t  v i e w s  a b o u t  t h e  w a y  i n  w h i c h  t h e s e  

u n d e n i a b l y  c o m p e t i n g  v a l u e s  s h o u l d  b e s t  be a c com m oda te d  i n  t h i s  

s o c i e t y  a t  t h i s  t i m e ,  o r  i n  a n y  s o c i e t y  a t  a n y  t i m e .  We a l s o  
h a v e  n u m e r o u s  d i f f e r e n t  v i e w s  a b o u t  t h e  e x t e n t  t o  w h i c h ,  i f  a t  

a l l ,  s e x u a l  m o r a l i t y  i s  a n  e s s e n t i a l  p a r t  o f  t h e  s o c i a l  g l u e  o f
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t h i s  o r  a n y  o t h e r  s o c i e t y .  We h a v e  t a l k e d  a b o u t  t h e s e  I , ,
3SUe«v

b u t  we h a v e  n o t  e v e n  a t t e m p t e d  t o  r e s o l v e  o u r  d i  f  f  e r e n c *  i 

b e c a u s e  t h e s e  d i f f e r e n c e s  a r e  r e f l e c t i v e  o f  d i f f e r e n c e s  t h a t  
b o t h  f u n d a m e n t a l  and w i d e s p r e a d  i n  a l l  s o c i e t i e s .  T h a t  we hav 

been  a b l e  t o  t a l k  a b o u t  them has  been  i m p o r t a n t  t o  u s ,  and th6r 
i s  no d o u b t  t h a t  o u r  v i e w s  on  t h e s e  i s s u e s  b e a r  h e a v i l y  Qn 

v i e w s  we h o l d  a b o u t  many o f  t h e  mo re  s p e c i f i c  i s s u e s  t h a t  ha? 
been  w i t h i n  t h e  s c o p e  o f  o u r  m i s s i o n .

T h u s ,  w i t h  r e s p e c t  t o  t h e  m a t e r i a l s  i n  t h i s  c a t e g o r y ,  ther#- 
a r e  a r e a s  o f  a g r e e m e n t  and  a r e a s  o f  d i s a g r e e m e n t .  We unanimously 
a g r e e  t h a t  t h e  m a t e r i a l  i n  t h i s  c a t e g o r y  i n  some s e t t i n g s  a(1(j 
when u s e d  f o r  some p u r p o s e s  c a n  be h a r m f u l .  N o n e  o f  us th ink 

t h a t  t h e  m a t e r i a l  i n  t h i s  c a t e g o r y ,  i n d i v i d u a l l y  o r  as a c l a s3 
i s  i n  e v e r y  i n s t a n c e  h a r m l e s s .  And  t o  t h e  e x t e n t  t h a t  some of 

t h e  m a t e r i a l s  i n  t h i s  c a t e g o r y  a r e  l a r g e l y  e d u c a t i o n a l  or 
u n d e n i a b l y  a r t i s t i c ,  we u n a n im o u s l y  a g r e e  t h a t  t h e y  a r e  l i t t l a  

c a u s e  f o r  c o n c e r n  i f  n o t  made a v a i l a b l e  t o  c h i l d r e n  a r e  fo is ted  

on u n w i l l i n g  v i e w e r s .  B u t  m o s t  o f  t h e  m a t e r i a l s  i n  t h i s  category-^ 

w o u l d  n o t  now be t a k e n  t o  be e x p l i c i t l y  e d u c a t i o n a l  o r  a r t i s t i c ,  
a n d  a s  t o  t h i s  b a l a n c e  o f  m a t e r i a l s  o u r  d i s a g r e e m e n t s  are 

s u b s t a n t i a l .  Some o f  us t h i n k  t h a t  some o f  t h e  m a t e r i a l  a t  soae 
t im e s  w i l l  be h a r m f u l ,  t h a t  some o f  t h e  m a t e r i a l  a t  some timea 
w i l l  be h a r m l e s s ,  and  t h a t  some o f  t h e  m a t e r i a l  a t  t im e s  w i l l  be 

b e n e f i c i a l ,  e s p e c i a l l y  w h e n  u s e d  f o r  p r o f e s s i o n a l  or 

n o n p r o f e s s i o n a l  t h e r a p e u t i c  p u r p o s e s .  A n d  some o f  u s , while 
r e c o g n i z i n g  t h e  o c c a s i o n a l  p o s s i b i l i t y  o f  a h a r m l e s s  or

346



Dene f i c i a l  u s e ,  n e v e r t h e l e s s ,  f o r  re a s o n s  s t a t e d  In  t h i s  s e c t i o n ,  

f e e l  t h a t  on b a la n c e  i t  i s  a p p r o p r i a t e  t o  i d e n t i f y  th e  c la s s  as  

^arm f u l  as  a w h o le ,  i f  n o t  in  e v e r y  i n s t a n c e .  We h a v e  r e c o r d e d

d is a g r e e m e n t ,  and  s t a t e d  th e  v a r io u s  c o n c e r n s .  We can  do  

k i t t l e  m o r e  e x c e p t  h o p e  t h a t  t h e  i s s u e s  w i l l  c o n t i n u e  to  be  

j j .s c u s s e d .  B u t as  i t  i s  d i s c u s s e d ,  we h o p e  i t  w i l l  be r e c o g n i z e d  

t n a t  t h e  c l a s s  o f  m a t e r i a l s  t h a t  a r e  n e i t h e r  v i o l e n t  n o r  

d e g r a d i n g  i s  a t  i t  s t a n d s  a s m a l l  c l a s s ,  a n d  many  o f  t h e s e  

d is a g r e e m e n ts  a r e  m o re  t h e o r e t i c a l  th a n  r e a l .  S t i l l ,  t h i s  c l a s s  

is  n o t  .e m p ty , a n d  may a t  some p o i n t  i n c r e a s e  i n  s i z e ,  and  th u s  

th e  t h e o r e t i c a l  d is a g r e e m e n ts  may y e t  becom e g e rm a n e  t o  a l a r g e r  

c la s s  o f  m a t e r i a l s  a c t u a l l y  a v a i l a b l e .

5 .2 .4  N u d i t y
We p au s e  o n l y  b r i e f l y  t o  m e n t i o n  t h e  p r o b l e m  o f  mere  n u d i t y .  

Hone o f  us t h i n k  t h a t  t h e  human b o d y  o r  i t s  p o r t r a y a l  i s  h a r m f u l .  
B u t  we  a l l  a g r e e  t h a t  t h i s  s t a t e m e n t  i s  s o m e w h a t  o f  a n  
o v e r s i m p l i f i c a t i o n .  T h e r e  may be i n s t a n c e s  i n  w h i c h  p o r t r a y a l s  

o f  n u d i t y  i n  an  u n d e n i a b l y  s e x u a l  c o n t e x t ,  e v e n  i f  t h e r e  i s  no 
s u g g e s t i o n  o f  s e x u a l  a c t i v i t y ,  w i l l  g e n e r a t e  m a n y  o f  t h e  same 

issues  d i s c u s s e d  i n  t h e  p r e v i o u s  s e c t i o n .  T h e r e  a r e  l e g i t i m a t e  
q u e s t i o n s  a b o u t  w h e n  a n d  how  c h i l d r e n  s h o u l d  be  e x p o s e d  t o  

n u d i t y ,  l e g i t i m a t e  q u e s t i o n s  a b o u t  p u b l i c  p o r t r a y a l s  o f  n u d i t y ,  
and l e g i t i m a t e  q u e s t i o n s  a b o u t  w h e n  • m e r e "  n u d i t y  s t o p 3  b e i n g  

"mere"  n u d i t y  a n d  ha3 s u c h  c l e a r  c o n n o t a t i o n s  o f  s e x u a l  a c t i v i t y  
t h a t  i t  o u g h t  a t  l e a s t  t o  bo a n a l y z e d  a c c o r d i n g  t o  t h e  same 

f a c t o r s  t h a t  w e  d i s c u s s  w i t h  r e s p e c t  t o  s e x u a l l y  e x p l i c i t
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S 12.55.135 A l a s k a  S t a t u t e s  S u p p l e m e n t

p roperly  found that the case was aggra­
vated, particula rly  since the defendant 
was on felony probation at the tim e that 
he com m itted the new offenses, and h is  
p rio r conviction was for a m ore se rious 
class o f  felony ofTense, the judge could nol 
p roperly  impose a sentence greater than 
five  years, the m a x im u m  sentence for a 
class C felony. Bayne v. State, 799 P.2d 
1347 i A la sk a  Ct. App. 19901.

D e c is io n  to in c re a se  p re s u m p t iv e  
se n te n c e  u p h e ld . —  T h e  sentencing 
court did not e rr  in  increasing, p u rsu a n t 
to A S  12.55.155 (cl(9), the defendant's pre ­
su m p tive  te rm  of im p riso n m e n t due to ag­
g ra va tin g  factors. G ive n  th a t the plea 
agreem ent authorized the  cou t to 
broaden its  consideration from  the specific 
c rim ina l act for which the defendant was 
convicted to the totality o f the defendant’s' 
crim inal m isconduct when issu in g  a sen ­
tence. and because the defendant's acts 
were closely related in tim e and circum ­
stances. the court’s  decision to find that 
the defendant knew th a t the offense in ­
volved m ore  than one v ic tim  was p e rm is­
sible as a m a tte r o f law. M ills  v. State. 
S39 P.2d 417 (A la ska  Ct. App. 1992).

B . F i r s t -O f fe n d e r s ,

E le c t io n  to im p o se  c o n se c u t ive  te rm . 
—  W h ere  judge understood th a t he had 
discretion to impose f i r s t  felony offender's 
sentences e ith e r consecutively or concur­
rently  and explained h is  decision to im ­
pose consecutive term s, thedecision estab- 
iisned sood cause. Je r re l  v. State, 851 
P.2d 1365 (A la ska  Ct. App. 1993).

S e n te n c e  f o r  f i r s t - t im e  o f f e n d e r  in 
e x c e ss  o f  p r e s u m p t iv e  s e n te n c e  f o r  
s e c o n d  o r  t h i r d  o f fe n d e r s .

Composite te rm  of eight y e a rs w ith  four 
years suspended, for a f i r s t  felony offender 
convicted for se lling  cocaine in U\t o r  '/s 
ounce packages on n ine  occasions, was 
clearly m ista ken, and the sentence was 
tnerefore rem anded for im p ositio n  of a 
composite te rm  not exceeding six  years 
with th ree  yea rs suspended. M ajor v, 
Slate. 796 P.2d 341 (A la sk a  Ct. App. 
1990).

• Ju stific a tio n  n o t  to  su sp e n d .  —  O ne- 

year unsuspended portion of composite 
sentence for f i r s t  fe io n v offender w a sju st i - 
fited where defendant's separate acts of 
perjury svere nol p a rtic u la rly  mitigated, 
since they exposed an officer to potential 
ha rm  and defendant's m o tiva tio n  m ig h t 
have been characterized as v in d ic tive n e ss 
or spite. Je r re l  v . 'S ta le .  851 P.2d 1365 
(A la sk a  Ct. App. 1993).

S t a n d a rd  f o r  f in d in g  e xc e p tio n  to 

A u s t in  ru le . —  T h e  clea r and convincing 
evidence standard  sh o u ld  be applied to 
finding an exception to the  ru le  in A u s t in  
v. State. 627 P.2d 657 (A la sk a  Ct. App. 

1981). which held th a t f i rs t  felony of­
fenders convicted of oSTenses for w hich no 
p re su m p tive  te rm  is  specified should  n o r ­
m a lly  receive more favorable  sentences 

tha n  the p re su m p tive  te rm  for second fel­
ony offenders convicted of like crim es. 

Buoy v, Sta te. 818 P.2d 1165 (A la sk a  Ct. 
App. 1991).

W hen  conduct a m o u n tin g  to a probation 
vio la tion  is  the sole b a sis for a finding  of 
e xtra o rd in a ry  c ircum stances, the conduct 
shou ld  be established by clear and con­
v in c in g  evidence (not m e re ly  a preponder­
ance of the evidence) before an excep­

tional sentence u nd e r A u s t in  I i.e.. a se n ­
tence for a f ir s t  offender w hich is  g rea ter 

than the p re su m p tive  sentence for a sec­

ond offender! is imposed. A n d re w  v. State. 
835 P.2d 1251 i.-Maska Ct. App. 1992).

U s e  o f  c irc u m sta n c e  e sta b lish e d  by 

p re p o n d e ra n c e  o f  e v id e n c e .  —  In pro ­
bation vio la tion  cases, because the defen­

dant's poor potential fo r rehabilita tion, 

and not the probation vio la tio n  itse lf was 
the circum stance ju s tify in g  an A u s t in  
ru le  exception, it was the  fo rm er, not the 

latter, th a t had to be e sta b lished  by clear 
and co nvincing evidence. Hence, even 
when esta blished by a m e re  preponder­

ance of evidence, a p robation vio la tion  
could be factored together w ith  o ther e v i ­

dence concerning the defendant’s  re ha b ili­
ta tive  potential. A n d re w  v. State, 835 

P.2d 1251 (A la sk a  Ct. App. 1992).

Sec. 12.55.135. Sentences of imprisonment for misdemeanors, 
(a) A defendant convicted of a class A  misdemeanor m a y  be sentenced 

to a definite term of imprisonment of not more than one year.

iDi A  defendant convicted of a class B misdemeanor m a y  be sen­

tenced to a definite term of imprisonment of not more than 90 days 

unless otherwise specified in the provision of law defining the offense.
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ic) A  defendant convicted of assauit in the fourth degree committed 

in violation of the provisions of an order issued under A S  25.35.010 or

25.35.020 shail be sentenced to a m i n i m u m  term of imprisonment of 

20 days.

id) A  defendant convicted of assault in the fourth degree upon a 

uniformed or otherwise clearly identified peace officer, fire fighter. 

-Directional officer, emergency medical technician, paramedic, a m b u­

lance attendant, or other emergency responder who was engaged in 

the performance of official duties at the time of the assault shall be 

sentenced to a m i n i m u m  term of imprisonment of 30 days.

lei Except as provided in A S  12.55.055(f). if a defendant is sen­

tenced under lei, id), or (f) of this section,

(1) execution of sentence m a y  not be suspended and probation or 

parole m a y  not be granted until the m i n i m u m  term of imprisonment 

has been served:

12) imposition of a sentence m a y  not be suspended except upon con­

dition tnat the defendant be imprisoned for no less than the m i n i m u m  

term of imprisonment provided in the section; and

(3) the m i n i m u m  term of imprisonment m a y  not otherwise be re­

duced.

(f) A  defendant convicted of criminal mischief in the third degree in 

violation of A S  11.46.484(a)(2), whose conviction is not a felony under 

A S  11.46.484(c), shall be sentenced to a definite term of imprisonment 

of at least 72 hours but not more than one year. (5 12 ch 166 S L A  

1978; a m  5 2 ch 139 S L A  1980; a m  5 22 ch 59 S L A  1982; a m  3 13 ch 

61 S L A  1982; a m  3 31 ch 143 S L A  1982; a m  55 4. 5 ch 92 S L A  1983; 

a m  53 5. 6 ch 53 S L A  1991)

C ro s s  re fe re n c e s.  —  F o r  leg isla tive  
find in g s a n i  purpose in connection w ith  
the enactm ent o f subsection If), see 4S 1 
and 2, ch. 53, S L A  1991 in the Te m p o ra ry  
and Special Acts.

E f fe c t  o f  a m e n d m e n ts.  —  T h e  1991 
am endm ent, effective Sep te m b e r 13. 1991. 
rewrote subsection (e) and added subsec­

tion if),

N O T E S  T O  D E C I S I O N S

Se n te n c e  d isa p p ro v e d .  —  T ria l  

court's sentencing decision was clearly 
m ista k e n  w here the sentence fell n ea r the 

bottom  of the authorized range of se n ­
tences for fou rth -d eg ree  a ssa u lt and the 
evidence concerning defendant's back­

ground and personal characteristics pro­
vided little  b a sis for characterizing h is 
case as pa rticu la rly  mitigated, including 
two p rio r m isdem eanor convic'. ons. Sta te  
v. Huletz. .338 P.2d 1257 (A la sk a  Ct. App 

19921.

Sec. 12.55.145. Prior convictions.

N O T E S  T O  D E C I S I O N S

A p p lic a b ility .  —  Section applied in de­
fin in g  w hat a " p rio r felony conviction" is 
for purposes o f A S  12.55.155(c)! 15).

M ancini v. State. 341 P.2d 184 (A la sk a  
Ct. App. 1992).
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TABLE 3

CYCLE
Ig
| -  One of the most common questions asked from a public that knows
f c v ! ^  1j!! ,* * boJu.t Chi,d P°rn°graPhy is: “ How does child pornography 
-Tfc* . ? , n' diagram explains one of the most common ways a child 
H g is  introduced to pornographic activity:

(1) Po rnography is sh ow n  to 
the c h i ld  fo r " se x  e d u c a ­
t io n ,"

121 A tte m p t to  co n v in ce  c h i ld  
. .e x p lic it  sex is a c cep tab le , 

t- 'even  d e s ira b le .
(6) Pho tog raphs or m ovies are 

taken  o f the sexua l ac­
t iv it y .

Cycle of Pornography
*

I) C h ild  p o rn  u sed  to con- 
v in c e  c h i ld  th a t o th e r c h i l­
d re n  are  s e x u a lly  a c tiv e  - 
it 's  o k .

15) Som e o f ' these sessions 
progress to  sexual a c t iv ity .

(4) Child pornography desensi- 
tiaes -  lowers child's inhi­
bitions.

S. O'Brien, Child Pornography, 89, 

(1983) .

Other Back-up ]
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I i i f o n m i t i o i i ,  n n n h / $ is  m u I  c o i m n c n l n n / o i l  l l w  x o o r ld  o f  p o p u l a r  t / o u lli c u l t u r e

w  H  A  T  ' S H

Evangelism Conference Helps Teens Live to Tell Clinton Sounds Sour Note
ox. D rug s. O ffen siv e  language .
Toons tem p led  to  in d u lg e  p rac tic a lly  

11,1 vo .1 p ro s id on li.il "so .il o fn p p ro v . i l "  
now , based  on Bill C lin to n 's  cho ice  o f 
m usica l ro le  m ode ls. A ffe c tio n a te ly  
dubbed  "T h e  Rock &  Ro ll P re s id e n t/' 
C lin ton  has re inforced h is M TV  im age b y  
in v itin g  Sou l A sy lum  and Boy/. II M en 
to p e rfo rm  concerts a t the W h ite  I louse . 
Bo th  g ro u p s  e spou se  u nh ea lth y  w o rld ­
v iew s at o d d s w ith  trad itio n a l va lue s.

R olling  S to n e  e p itom ized  Sou l 
A sy lu m  as " fo re v e r  b e in g  a h a lf-s te p  
aw ay  from  a n um b e r o f  12-step p ro ­
g ram s ,"  d e sc rib in g  Ihe  band m em bers ' 
alcohol and halluc inogen ic m u sh room  
abuse. O ne m em ber, D ave P irn e r, a lso  
con fessed , " I can't d eny  th a t th e re 's a 
real se xua lity  abou t [ou r| m usic  th a t I'm  
to ta lly  add ic ted  to ."

L ikew ise , B o y / II M en s in g s  c rude , 
lu s ty  lin e s su ch  a s " i t ' s  m y  d u ly  to rub  
th a t b o o ty " (from  the app ro p ria te ly  tilled  
"U u li A a li" ) .

T h ro u g h o u t h is 1992 p re s id en tia l 
c am pa ign , c an d id a te  C lin to n  in s is te d  
that characte r u  as no t the issue, it w ou ld  
appear that he chooses h is m usic w ith  the 
sam e  lack o f d isc re tio n  and d isce rnm en t. 
But p a ren ts s till have a vote. U ntil the  
b and s in v ited  to the Oval O ffice p rove  to 

be b e tte r ro le  m ode ls, 
don 't le t Ihe  m usic  
o f Ihe W hite  I louse 

become th e  m usic  
o f y o u r  house.

7 / c . u t h  I 
(J  th e  ca t

fo r C h r is t is "g o in ' coasta l w ith  
u ts e "  th is  su m m e r , o f fe r in g  

y o u n g  peop le  a m ega -even t d e s tin ed  to 
change  th e ir liv e s— and  th e ir w o r ld — fo r 
th e  better.

In an age  o f  o ve rh yp ed  and m ora lly  
b an k ru p t en te rta inm en t, D C /L A  '94 m ay  
be th e  fin e s t a lte rn a tiv e  fam ilie s have 
had in yea rs. It's m ore 
th an  a C h ris tia n  m usic  
fe s t iv a l. I t ' s  a y o u th  
e v a n g e lism  f iip c r -  
eonferenee designed  to 
ign ite  a sp ir it o f rev iva l 
in s tu d en ts  from  across 
Am erica . A ttendance  
sh ou ld  exceed 20,000.

"T h e  m ed ia b e ­
lie v e s th is  is  a lo st 
g ene ra tion  apa the tic  to 
social issu e s," sa id  con­
fe rence d ire c to r G eo ff 
C ra g g . "D C /1 .A  '94 
tra in s  and  m o tiv a te s  
teenagers to sha re  the 
G ospe l. W e w an t 
th em  to have  a g re a t 
tim e  w h ile  th ey  fo cu s 
on  kn o w in g  w hat th ey  
believe, liv in g  w ha t th ey  be lieve  and 
te lling  o th e rs  w ha t th ey  be lieve ."

C o n tem p o ra ry  C h r is tia n  m usic ian  
G eo ff M oo re  b e lie ves s tro n g ly  in th is 
supe rcon fe rence . In fact, he and h is 
band , T h e  D istance, w ro te  and  reco rded  
th e  e ven t's  them e son g , " L iv e  to  T e ll."

"R e v iv a l, h isto rica lly , has s ta rted  
am ong  the y o u n g ," M oo re  to ld Parental 
Ciiiifiiuee. "A m eric a  is fe rtile  g ro u n d  fo r 
rev iva l, so  I'm  excited abou t being a sso ­
ciated w ith  an even t th a t equ ip s y ou n g  
peop le  to  sh a re  th e ir  fa ith ."

Schedu led  fo r Ju ly  27-31 in W ash ing  
ton , D .C., and A u g u s t 17-21 in Anaheim . 
C a lif., th is  trienn ia l even t in c ludes g e n ­
e ra l te ach in g  se s s io n s , sm a ’ I-g ro u p

U U U U U U U U
^  BYOUTH EVANGELISMQ t

a c tiv i t ie s , m u s ic , c om edy , d ram a  and  
o th e r c h a ra c te r-b u ild in g  o p p o rtu n itie s  fo r 
teen s and a d u lts  a like . Y o u th  Spec ia ltie s 
w ill even  p re sen t sem in a rs  spec ifica lly  fo r 
y o u th  leade rs.

Focu s on the  F am ily 's  y o u th  cu ltu re  
spec ia lis t Bob D eM oss, Brenknwin/ e d ito r 
G reg  Jo hn son  and  Brio e d ito r Su s ie

She llenbe rge r w ill join M iles 
M cPhe rson , Jo sh  M cDowell, 
K en  D avis, D u ffy  Rot>bins 
and  o th e r popu la r you th  
speake rs. D eM oss w ill cha l­
lenge teens to re th in k  the ir 
m ed ia  d ie ts  and  " le a rn  to 
d isc e rn " in an  e ffo r t to m ake 
go d lv  en te rta inm en t choices.

D C /L A  '94 w ih  a lso  
fe a tu re  concerts by con tem p ­
o ra ry  C h ris tia n  a r tis ts  inc lud ­
in g  Petra , L isa  Bevili, S teven  
C u r tis  C hapm an , N ew sboys, 
Rache l Rache l, D C T a lk , 
G eo ff M oore and the Distance, 
D eG arm o  and  K ey , P FR ,
K im  Boyce and m any  o thers .

A n o th e r im po rta n t 
facet ol the W ash ington , D.C., 
even t is the  cu lm in a tio n  o f 

"T ru e  Lo v e  W a ils ," a m uch -pub lic ized , 
n a tiona l c am pa ign  p rom o tin g  sexua l ab ­
stin ence  am on g  ado lescen ts. On Ju ly  29, 
a s m any  a s I m illion  "covenan t c a rd s " w ill 
be p laced  in Ihe  m all a rea  b e tw een  the 
C ap ito l B u ild in g  and  the  W a sh in g to n  
M onum en t. Fach card rep re sen ts a young  
pe rson  som ew here  in the U.S. w ho has 
p ledged  sexua l p u rity  un til m a rria ge  as 
p a r t o f a covenan t re la tion sh ip  w ith  God.

F irs t- t im e  fa ith . Radica l recom m it­
m en t. F n e rg iz ed  e van ge lism . S tre n g th  
to  absta in , D C /L A  '94 in ten d s to m eet a 
b road sp ec trum  o f needs by po in tin g  teens 
to Je su s  C h ris t. A n d  it's one  ex travaganza  
m ore  in te re sted  in help than  In/pc. T o  find 
ou t m ore, call I •N00-735-DCLA.



M E D I A M U S I C  • M O  V I E S .

W aiving the R ight 
to Remain Silent
x '"V im o o n e  once sa id , "T is  b e tto r to 

rem a in  silen t and  be th o u gh t a fool, 
th an  to open y o u r  m ou th  and  rem ove  

all d o u b t."  C e leb ritie s— m usic ian s in 
p a rtic u la r— have  a penchan t fo r  d o in g  
ju s t th a t in in te rv iew s. W hat com es ou t 
is o ften  a reve la tion  a s to the  a tti tu d e s  and 
a gen d a s behind th e  in d iv id u a l. C o n s id e r 
the  fo llow in g  evidence :
wttvtM

Entertainment

let y ou  do. 
s ta n d a rd ."

STEPMIZiSJ UOCI ICO : 
c re a to r o f  A B C -T V 's  s te am y  
cop  sh ow  N Y I ’D  B lue  
"P u sh in g  a t the  e d g e  o f 
b roadcast s ta n d a rd s is som e­
th in g  I'v e  a lw ay s done. 
A m e ric a  h a s a real s tro n g  
P u r ita n  e thic. 1 d o n 't like  it. 
B ro adca st s ta n d a rd s  s im p ly  
a re  w h a te v e r th ey 'll fin a lly  

T h a t becom es the  new  
TO Cm,If, .<//•» MI

T U P A C  SH A K U R : g an g sta  ra p p e r /  
a c to r w ho  h as ta n g le d  w ith  th e  law  
"T h e  fact is, u n le ss  I w an t to  tu rn  
in to  an  U ncle T o m , I w ill b e  a 
sta tistic. There 's no  w ay a round  i t . . .  
I w ill e ith e r be in jail o r dead o r be so  
f— ing stre ssed  o u t from  nol go in g  to 
jail o r  d y in g  o r on  crack th a t I ju st 
pop  a v e sse l."  rieitiirrr.S/S.l

G ER A LD O  R IV E R A : ho st o f th e  TV  
ta lk  show , Geraldo
" I 'm  no t w e ll-edu ca ted . W hen  1 w as 
young , I never read the th ings m ost peopli 
d id . So  now  I'm  try in g  to re -educa te  m\
se lf C u r re n t ly , I'm  re a d in g  H ow a rd
S te rn ’s  new  book, Private P aris."
I nlt'iItimiih'iil IVivJUi;. 11:26193

SH A R O N  STO N E: actress, 
Basic In stin c t, S liver  
" I  h ave  to s tra ig h te n  ou t 
m y  ka rm a . I'v e  becom e 
a se\  sym bo l, w h ich  is 
an  a b su rd  th in g  fo r  m e. 
Particu larly  since I sym bo l­
ize a k ind  o f sex  I d on 't 
b e lie ve  in ." / ’/om.i, v*u

R O SEA N N E  A R N O LD : te lev ision  ac tre ss 
" I  d o n 't g iv e  a d —  abou t the  Em m y s . 
F ive , six  yea rs th ey  n eve r nom ina ted  the  
Roseanne sh ow  . . .  so  th ey  can ju st k is s  
m y  b u tt! "  IlieTnnisla Show. 1110193

M IK E  IN EZ : m em be r o f A lice  in C h a in s 
"W e 're  p re tty  m uch  Sa ta n 's  p en is in ca r­
nated  in to  a b an d ." K ir. 12193

T IM  BU RTO N : 
p ro d u c e r o f 
D isney 's N ig h tm a re  
Before C hristm as  
" I f  w e can d is tu rb  
ju st one  child , it w ill 
h ave  been w o rth  it ."  
I'nlerhiiiiiiiciil l\V<ill/. "/3/M.1

K E I T I 1 R IC H A R D S : m em be r o f The  
R o llin g  S tone s
"Y o u 're  30 feet u p  |on s ta ge |. Y ou  have 
e ve ryon e  dow n  there . It 's  a lre a d y  a k ind  
o f subm iss io n— like sac rific ia l lam bs. You  
have  peop le  lo o k in g  u p  w ith  exposed  
th roa ts, and  it's v e ry  p rim a l s— t," S/w.aW

H O W A RD  S T E R N : rad io  ho st fin ed  fo r 
indecency, a u th o r  o f P rivate Parts 
" I  hop  in to  the g u t te r  because 1 gen u in e ly  
th in k  it's  fu n n y . . . .  I n ev e r w o rry  abou t 
the people ou t there [in the radio  audiencel. 
I feel no re sp on s ib ility  w h a tso e v e r . . . .  I 
d on 't fin d  a n y th in g  o ffe n s iv e ."

CRS 77/;> A Uniting, lO/M

M IK E  JU D G E : c rea to r o f 
th e  ta s te le ss  cartoon  Beavis 
a n d  B ull-head  
"Y o u  know  w ha t's  w e ird?  
E v e ry  now  and  then  I'll say, 
'W ell, th a t 's  p re t ty  cool,' 
an d  I c an 't te ll i f  th a t's  
so m e th in g  I w ou ld  have  
sa id  b e fo re  o r  if I'm  do in g  
B u tt-h ead ." .Vawnvl. io;11/93

M em ber o f th e  band  S T O N E  T E M P L E  
P ILO T S
"O rig in a lly  w e w an ted  to ju st p lay  d rive - 
in th e a te r s . . .  i f  w e cou ld n 't ge t a d riv e - 
in thea te r, w e w an ted  to h ave  (th e  con- 
cert| nex t to  a lake  so  p eop le  cou ld  take  
o f f  th e ir c lo thes and  ro ll a ro u n d  in the 
sand  all n aked  and  e v e ry th in g ."
AtIV; IVtvA m I M . S/93

BOB C A M P : c re a tiv e  d ire c to r fo r The Ren 
&  Sliinjifi Show
"R  i and S tim p y  laugh , th ey  cry, they  get 
m ad at each o ther. A nd  th ey  s tic k  to ge th ­
e r th ro u gh  th ick  and  th in . Ju s t becau se  
th e y  f a r t . . .  e v e ry b o d y  fa r ts !  T h e  k id s  
th in k  th a t's  fu n n y ."
I until}/1 tv Sept < )t t 9 -

JO N  A T I IA N  
D EM M E : d ire c to r o f 
th e  T om  I la n k s film  
Philadelphia  
"T h e re  is a te rrib le  
vo id  o f p o s itiv e  g av  
cha rac te rs in A m eric an  m ov ie s .”
I iilerhimmeiil IVivAfv, 12111192

S p o t l i g h t

PFR
G ram m y  and D ove 

nom inee P F R  (fo rm e rly  
P ray  fo r R a in ) spec ia lize s 
in q u irk y -y e t-c a tc h y  p o p /  
ro ck  m elod ies . Vocals, a t 
tim es, b r in g  to m ind  the  
Beatles and  E LO . T h e  g ro u p 's  so pho ­
m ore  re lease , G oldie's Last Dai/, d o esn 't 
tra d e  on d eep  theo logy , b u t it is  a ligh t, 
fu n  a lbum  th a t m ake s su b tle  a rg u m en ts  
fo r the  go sp e l (th e  title  tra c k  h o no rs a 
L ab rad o r re tr ie v e r ). O ne o f  the  m ore  
d irec t m e ssa g e s rem in d s u s  th a t the 
s to rm s  o f life  a re  on ly  tem po ra ry , and  
th a t G od 's Son  is re tu rn in g  ( "W a it fo r 
the  S u n " ) .  A va ilab le  fro m  Spa rrow ,

Whitecross
Teen s w ith  a h an ke rin g  fo r h igh -te st 

rock now  h av e  a p ow e rfu l a lte rn a tiv e  
bu ilt a ro u n d  u p lif tin g , g o d ly  m essages. 
To Ihe L im it/T lie  Best o f  W hitecross d e live rs 
a dozen  e le c tr i fy in g , C h ris t-c en te re d  
tu n e s  d e s tin e d  to re ach  y o u n g  p eop le  
tu n ed  in to  th e  gen re . D ed ica ted  to 
tru th , th e  b an d  sh a k e s  a f i s t  a t S a ta n  
w h ile  e n co u ra g in g  lis te n e rs  to  rad ica lly  
com m it th em se lv e s  to Je su s .

T h is  d isc  u n m a sk s  the  em p tin e ss  o f 
s in  ("W h en  the  W a l ls . . . " ) ,  u rg e s  u n ity  
in C h r is t  ( " I n  A m e ric a " ) and  te s tifie s  to 
G od 's u n fa ilin g  love ("Y o u 're  M y  L o rd ,"  
"Because o f Je su s"). "N o  Second Chances" 
re la te s  th e  s to ry  o f th e  rich  m an  and 
L a z a ru s  fro m  L u k e  16. G re a te s t h its  
th a t re a lly  h it hom e from  S ta r  oong.

Michael James
Closer to Ihe Fire is the  

p e rfec t a lbum  fo r c ou n try  
m usic  b u ffs  w ho  enjoy 
b ib lica lly  re le v an t tu n e s  o f 
fam ily  and  fa ith . In v itin g  
com pa rison  to  Pau l O ve r­
s tre e t ( "W e a th e r the S to rm ,"  "H a n d fu ls  
o f D u s t" ), Jam e s ' so n g s  a re  catchy and 
ly rica lly  rock -so lid . "F a m ily  T re e "  ta lk s  
o f h om e -g row n  ro o ts  ancho red  f irm ly  in 
God, a s w ell a s  the sh e lte r and  sh ade  p ro ­
v ided  b y  loved  ones ( " L i fe  is sw ee t under 
th is fam ily  tre e " ) . On th e  ti t le  track , a 
Itum b le l\eart d raw s nea re r to God. Jam e s 
a lso  Includes the tender S k ip  Ew in g  ballad 
" I t  W asn 't I lis  C h ild ,"  A n  o u ts ta n d in g  
tw o -s tep  a lte rn a tiv e  from  Reun ion .

F O C U S  O N  T H E  F A M I L Y  P A R E N T A L  G U I D A N C E



/g o o d  ni'ws and b.ul news on Ihe pop music 
^ s c e n e ,  Michael Holton's latest album debuted 

strong, hut .1 mangy Doggclings to the top -.pot.

Tut: O n I TtitNc;
M ic ha el H olton

O’hlllll’M
G enre: Ailult C ontem porary 
C hari Action: N um bcr-3 debut pop album . 
Pro-Social Content: Eight of the ten tracks on 
this hot album  express uncom prom ising 
rom antic com m itm ent. Even the Top-15 
single "I Saiii I Loved You . . .  But I Lied" 
defies its title by stating , "I lied 'cause 
this is m ore than love I feel inside." I le 
expresses his devotion to a future partner 
on "Com pletely." "A in 't Ciot N othing If 

You A in 't Got Love" claims 
"fortune and fame |a re | just 
things that va leave behind," 
a sentim ent Bolton m odels 
through his Foundation, 
which supports children and 
wom en at risk, and  provides 

access to education for undcrpriviledgcd 
voting people. That them e also perm eates 
the lyrics to "In the A rm s of Love," which 
w ould sound equally  at hom e if played on 
a C hristian radio sation.
O bjectionable Content: None. 
Su m m a ry /A d v iso ry :  Bolton's passionate vo­
cals and belief in enduring  rom antic love 
m ake 77 • O ne Thing an  uplifting effort 
from stait to finish.

D oggystyle 
S noop D oggyD ogg

G enre: Ciingsln Rap 
Chart Action: D ebuted as number-1 pep 
album , selling S02,()(ll) copies in one week. 
Pro-Social Content: N one 
O bjectionable Content: Misogx nistic, violent, 
sexually explicit lyrics take center stage on 
this offensive collection. "A in 't No Tun" 
brags about oral and g roup  sex, valuing 
w om en no further titan the act itself (" The 

b — a in 't s—I to me • •. give 
m e ten b —s, then I'll f— all 
ten"). As the record's thinly 
veiled title suggests. Snoop 
also hounds alter anal inter­
course. Marijuana use (often 
referred to  by the street term  

"chronic") is glorified on at least five 
tracks. "The S h i/n it"  and  "W ho Am I" 
advocate m urdering police officers.
S u m m a ry /A d v iio r y :  This Dogg has flens, 
but no one seem s to care. The m edia has 
praised the album  as urban art, and  m ore 
than a million copies followed listeners 
home in record time. Avoid this trash at 
all costs.

V ery N ecessary 
Salt-N -I’epa

I Milfoil
Genre: R ap/R eggae
Chart Action: A lbum  reached num ber 13 on 
R&B chart. The single "Shoop" hit num ber 5. 
Pro-Social Content: N one 
O bjectionable Content: The opening song 
from this popular fem ale rap trio prepares 
the listener foi a "rum pshnker flavor w ith 

the nasty rhym es." On that 
sorry promise, it delivers. Like 
the male artists w ho dom inate 
the genre, these bad girls seek, 
perform and  boast about sex 
in a variety of im m oral con­
texts. They refer to prostitu­

tion ("If she w an ts to be a-freak in ' and 
sell it on the w eekend , it 's  none of your 
business"), m asturbation  and acts of v io ­
lence ("Ask me any questions and  inv 
Smith (s Wesson will answ er," etc.). The 
album  ends w ith several m inutes of pro- 
condom  propaganda u n d er the guise of an 
AIDS message.
S u m m a ry /A d v iso ry:  The girls a ttem pt to get 
spiritual in the liner notes, giving thank1- to 
Jesus for "guidance." But it's safe to sax 
I le had absolutely noth ing to d o  w ith this 
hedonistic sm ut. Pass on Ihe Sall-N -I’epa.

Evi ryiiody Else Is D o in g  I t ,  S o  W hy 
C a n 't W e?

T he C ranberries
Um,I

G enre: A lternative Rock 
Chart Action: Top-20 pop album  
Pro-Social Content: O n "Pretty," th e  lead 
singer reinforces som eone's innate value 
by repeating the lyric "Y ou're so pretty  the 
w ay you  are." She also  practices "tough 
love" w hen the m an in her life d em o n ­
stra tes a lack of respect o r faitlm tlness 
("L inger,” "W anted ,” "Put M e Down," 
"Still C an ’t . . . " ) .  "S unday" exam ines 

the shortcom ings of otn 
sided love. These tunes are 
honest about the trials some 
relationships i  ’d u u ,  it not 
terribly optimistic. 
O bjectionable  Content: Several 
songs present dysfunctional 

relationships w ithout offering positive 
alternatives. D epending on  how it's  taken, 
the a lbum 's  title could  insp ire  voting  
people to  experim ent w ith riskv behavior. 
S u m m a ry /A d v iso ry:  T he C ra libert ies rely on 
a brooding, at tim es eerie, musical style 
tvpieal ol their Irish rock roots, I vrically. 
the band does an adm irab le  job of delin ing  
social ills, U nfortunately, T.ven/hotli/ The h  
Doing It. So Win/ C n n 't We? com es u p  short 
of providing hopeful solutions.

Yls I Aixt 
M elissa E theridge

/si,in,i
G enre: Rock
Chart Action: A lbum  peaked at num ber In. 
Pro-Social Content: N o t  m uch. O ne song 
expresses relational com m itm ent ("I'm  the 
only one who"! walk across the fire for y o u '). 
O bjectionab le  Content: "Silent Legacy" con­
siders p rayer worthless. Right and w rong 
a re  irrelevcnt in the quest fo ra  m an 's love 
("I could  dance  w ith  Ihe dev il on a Sat­
u rd ay  n i g h t . . .  sm oke, d rin k , sw ear"). 
Several cu ts  also appear to be "anti-parent" 

("Com e to My W indow ," 
"Silent Legacy"). A w om an 
caves in to sexual tem ptation 
on "Resist." "All American 
Girl" encourages persever­
ance, but w ith no solutions. 
Amid despair and alienation, 

it could also be suggesting abortion for a 
young m other-to-be.
S u m m a ry /A d v iso ry :  Earthy vocals carry 
w orldly messages. I lere, soul searching 
usually leads to hedonistic nihilism. Skip it.

I 'm  A live 
Jackson Brown

mini
G enre: A coustic Rock 
C hart A ction: T op-ld  pop album  
Pro-Social Content: O n "Skv Blue and  Black" 
and  "I'll Do Anything," the artist expresses 
his love an d  devotion to a w om an. A line 
from the latter stales, "I m ake your happ i­
ness my responsibility." The object o f his 
affection dom inates his thoughts on 
"E veryw here I Go." M arital reconciliation 
is the focus of "Too Many A ngels" ("I w ant 
to w atch the children as they run; I w ant 

this darkness gone"). O ther 
song involve lacing lost love 
w ith a spirit of optim ism  and 
perseverance ("I'm  Alive," 
"Take This Rain"). 
O bjectionable Content: "M y 
Problem Is You" abdicates be­

havioral responsibility, stating, "For som e 
kinds ot p leasure there are no defenses." 
S u m m a ry /A d v iso ry :  A dults m ay rem em ber 
Brown from  l‘>7H w hen he w as "R unning 
on Em pty.” W hether or not he can stage a 
com eback rem ains to be seen. Overall, Tin 
Alive is a solid effort, w eaving together p ro ­
social poetry  and acoustic gu itar melodies.

Parental Guidance's review of album or film 
content is not intended as an endorsement 
by Focus on the Family. It is provided as a 
service to parents to assist them as they set 
their own standards (or acceptable music 
and movie entertainment in their homes.



W h a t  D o e s  D i s n e y  H a v e  Against M o t h e r s ?

by Bob DcMos:s jr., 
Editor

f  i a w  m ig h t  recall the  d e lig h tfu l c h iI- 

d re n 's  book, A r e  Van M y  M o th er?  
by I’d). Ea stm a n. A s  the sto ry  goes, a 

baby b ird  hatches b u t can't find  h is  m o m , 

w h o  is sea rching  fo r the ir food. In stinc ­

tive ly, the little chick k n o w s he m u st  have 

a m o th e r and  se ts o u t to locate her. L e a v ­

ing  the nest, not k n o w in g  w hat to lo o k  for 

in  a m o the r, he a sk s a cat, a hen, a dog, a 

co w — e ve n  a boat, plane and crane— that 

fa m o u s question, " A re  you  m y  m o ther?" 

In the end, th is lin y  fe llow  f in d s— and 

c h e rish e s— h is  m o m .

T h ro u g h  sto rie s  su ch  as th is one, we 

teach y o u n g ste rs  the va lu e  o f  m o th e r­

h o o d — a concept that W a lt D isney, a p p a r­

ently, n e ve r fu lly  grasped. l o r  years, the 

D isn e y  n a m e  ha s been sy n o n y m o u s  

w ith  fam ily -o riented film s. Hut a closer 

look at D isn e y 's  ro ste r ol 

anim ated m o ­

tion p ictures 

actually leaves 

m e w o n d e rin g  if 

the co m p a ny  has 

so m e th in g  against m o th e r­

hood. A  recent letter t the 

e d ito r of T V  G  .fife rega rd ing  

D isn e y 's  ro u tin e  exclusion  o f m o th e rs  

f ro m  its anim ated classics m a ke s m y  point.

M argaret O ’N e il  com m ented, "W h a t 

is D isn e y  S tu d io s ' a ve rsio n  to m o the rs?  

A la d d in  o rig in a lly  had  a m o th e r, accor­

d in g  to y o u r  article b u t 'K a t/e n b e rg  

I D isn ey  S tu d io s  head! w a sn't w ild about
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the  m o the r, so  M o m  d isa p p e a red .' 

Ja sm in e  d o e sn 't  h a ve  a m o th e r either. 

N e ith e r  d o e s Belle o r  A rie l. S n o w  W h ite  

and C inderella  h a ve  wicked step m o th ers. 

I’inocchio d o e sn 't h a ve  a m o th e r and 

P ete r Pan d o e sn 't  e ve n  

k n o w  w hat a m o th e r is!

S le e p ing  B ea uty 's m o th e r 

is  o n ly  briefly referred to as 

'K in g  Stefan and h is queen.

A n d  e v e ry b o d y  k n o w s  

w hat happened to B a m b i's  

m o the r!"  [Sh e  w a s shot|.

A n d ,  d o n 't forget T he In n a te  
Book, in w h ich  M o w g li w as 

an orphan.

W ith  M o m  out o f the 

picture, m a rria ge  takes anothe 

N o t  one  c: these pictures p o rtra y s tw o 

h a p p ily  m a rrie d , w e ll-a d ju ste d  

pa rents in vo lve d  in the ir c h ild re n ’s 

lives. D isn e y 's  s itu a tio n  is  so rt of 

like M u rp h y  B ro w n 's— but in 

re ve rse . In these 

pictures, it's  Dad 

h o ld in g  d o w n  the 

hom e. W h ic h  

b rin g s  u s  to D isn e y 's  

n ew  picture, c u rre n tly  on the  

a n im a tio n  table, Pocahontas. 
R u m o r ha s it the A m e ric a n  

Indian p rin c e ss Pocahontas m a y  

not h a ve  a m other, either.

N o w , I d o n ’t w ant to so u n d  o v e r lv  

picky by a d d re ssin g  th is  matter. I doub t 

it 's  so m e  calculated c o nsp ira cy by the 

boa rd  at D isn e y  Stu d io s.  It's just that th is 

pattern  of o m iss io n  is  c o nsp icuous, and

hard to explain— especially in light o f the 

fa m ily -frie n d ly  im age D isn ey  c o m m a nd s.

T h e re 's  an im p o rta n t reason to con­

sider the  im plications o f  m o th e rle ss  D isney  

characters. W h e n  w e  

watch a film , w e v o l ­

u n ta rily  g iv e  o v e r  the 

co ntro l o f o u r  eyes to 

the p ro d u c e r o f w hat 

w e 're  w atching. W e  

o n ly  see w hat he o r  sh e  

d e sire s u s  to see. I l i s  

va lues, p rio ritie s  and 

point o f v ie w  take cen­

ter stage. In m y  book, 

L oom  to  D iscern , I 

describe  th is p he n o m e n o n  as "the 

directed eye." In o ther w o rd s, what 

w e ilo n 't see can be as im p o rta n t—  

o r  more im p o rta n t— as w hat w e ilo 
see. U n fo rtu n a te ly , few o f u s  h a ve  polished  

o u r  th in k in g  sk il ls  to c o nsid er both  what is 

sh o w n  m ill w hat has e ithe r been o ve rlo o k e d  

o r  co nsc iously  edited out.

I le lp ing  o u r  yo u n g  people realize that 

m o v ie s  frequently  tail to p o rtra y  a healthy 

p icture  o f reality is a sn  'II but v ita l step  in 

their journey to becom ing critical th inkers. 

G iv e n  D isn e y 's d ism a l track record of affir­

m in g  m o the rs, y o u  ha ve  a host of exa m p les 

w ith  w hich  to begin th is learn ing  process.

r& z -

Rnbcrt DeMoss Jr. 
Robert I’. Smithouscr 
Robert S. W.ilis/cwski 
Ronald Kadrmas 
Richard Fowler 
Leslie Yeaton 
Melanie Fanning 
It. II. London Jr.
James C. Dobson, Ph. D.

Editor
Managing Editor 
Manager of Research
Designer

Production
Coordination
Circulation
Asst, to the President
President/Publisher

I'ublisluxl monthly by Focus on the Family, a non­
profit organization recognized for tax-deductible 
g iving  by the federal governm ent. Annual sug ­
gested m e m b e rsh ip  i s  $20. Sen d  m em b ersh ip  
re q ue sts and a d d re ss changes to: Focus on the 
Tamili,/ Parental Guidance, Colorado Springs, CO 
tMW5, or (In Canada) P.O. Box 98(H), Sin. Terminal 
Vancouver, BC Volt -1G3. Copyright 01994, Focus 
on the Family. A ll  rights reserved. International 
copyright secured. Printed In the United States.

y V  A t  A 3 A

A t  In st! H elp  fo r  "A  G e n e ra tio n  ill R is k ."  I f  y o u 'v e  had  
q u e s t io n s  a b o u t p o p u la r  m u s ic , i f  y o u 'r e  a g ita te d  o v e r  
e x p lic i t  a d v e r t is e m e n ts ,  a n d  i f  g o r y  h o rro r  m o v ie s  are  
h a u n tin g  y o u r  h o m e, d o n 't  m is s  th is  p o w e r fu l m u lt im e d ia  p re se n ta tio n  h o ste d  b y  F ocus  
o n  Ihe  F a m ily 's  y o u th  c u l tu r e  sp ec ia lis t, B ob  D e M o ss . Learn  h o w  to  set Ihe r ig h t s ta g e  fo r  y o u r  
k id s !  C o m e  a n d  b r in g  a  fr ie n d . In  th o se  c itie s  w h e re  yo u  ca n n o t a t te n d , y o u r  p re sen ce  th ro u g h  
p ra y e r  is  g re a tly  a pprecia ted . T h is  p ro g ra m  is fo r  a d u l ts  o n ly . C o n ta c t th e  local sp o n so r  fo r  
sp ec ific  t im e  a n d  loca tion .

W O R C E S T E R ,  M A S S .
S A N  A N T O N I O ,  T E X A S
M A U I ,  H A W A I I
OAHU, HAWAII
T H E  B I G  I S L A N D ,  H A W A I I
T U P E L O ,  M I S S I S S I P P I
JACKSON, MISSISSIPPI

Feb ru a ry  22,1994 
F eb ru a ry  26,1994 
M arch  15, 1994 
M arch  16, 199-1 
M arch  18,1994 
M arch  28, 1994 
M arch  29, 1994

(508) 777-5860 
(210) 824-7301 
(800) 887-8-176 
(808) 247-8476 
(8(H)) 887-8-176 
(601)8-14-8888 
(601)844-8888

II YOU KNOW PARENTS WHO ART STRUGGLING IO  PROTECT THEIR Cl III O R I N I  ROM HARMFUL MEDIA 
INH.UTNCTS. CONSIDER SENDING I IIEM A Gi l l ME MUI R S I  III’ TO P A R E N T A L G UID ANC E TODAY.



Alaska Municipal Codes 
Other State Codes 
Minneapolis Code



A T T A C H M E N T  B  
Anchorage Municipal Code - A M C  3.05.420 

Ketchikan Municipal Code - 9.24.010 
Palmer Municipal Code - 9.23.010

Alaska Municipal Codes



a. the character ana content of any material 
which is reasonably susceptible of 
examination by the defendant; and

b. the age of a miner, provided however than 
an honest mistake shall constitute an 
excuse from liability hereunder if the 
defendant made a reasonable bona fide 
attempt to ascertain the true ace of such 
miner. (AO 91-53)

3 . 0 5 . 4 2 0  M i n o r s — D i s s e m i n a t i n g  i n d e c e n t  m a t e r i a l  t o .

A. In construing and applying this section, the
following definitions shall apply:

1. A ’’minor" is a person less than 13 years old.

2. "Sexual conduct" is any sexual act, normal or 
perverted, or any act cf masturbation, excretory 
functions or lewd exhibition of the genitals.

3. "Sexual excitement" is the condition of the 
human male or female genitals when in a state of 
sexual stimulation or arousal.

4. "Sadc-masochistic abuse" if flagellation or 
torture by or upon a person, or the condition of 
being fettered, bcund or otherwise physically 
restrained on the part of one so clothed.

5. "Harmful to minors" is that quality of any 
description or representation, in whatever form, 
of sexual conduct, sexual excitement or 
sado-masochistic abuse if, when taken as a 
whole, it:

a. according to contemporary community 
standards appeals to the prurient interest 
in sex; and

b. portrays sexual conduct, sexual excitement 
or sado-masochistic abuse; and

c. does not have serious literary, artistic, 
political or scientific value.

6. "Indecent material" is a picture, photograph, 
drawing, sculpture, motion picture film or 
similar visual representation or image of a 
person or portion of the human body which 
depicts sexual excitement, sexual conduct or 
sado-masochistic abuse which is harmful to 
minors; a book, pamphlet, magazine, printed

AMC 3.05.420 3-16 (Supp. #55 6/30/91)



natter, however produced, or sound recording 
which contains any matter enumerated above in 
this definition or explicit and detailed verbal 
description or narrative accounts of sexual 
excitement, sexual conduct or sado-masochistic 
abuse, and which is harmful to minors; or an
enactment of sexua.1 conduct or sado-masochistic 
abuse, or exhibition of sexual excitement, by
one or more persons.

Prohibited dissemination. It is unlawful for any 
person to knowingly;

1. disseminate, distribute, offer to distribute or 
exhibit indecent material to a minor; or

2. sell or give to a minor an admission ticket or
pass to premises whereon indecent material is
exhibited or to be exhibited; or

3. admit a miner to premises whereon indecent 
material is exhibited or to be exhibited.

Affirmative defenses in prosecution.

In a prosecution for disseminating indecent material 
minors, it is an affirmative defense that:

1. the defendant had reasonable cause to believe 
that the person involved was 13 years old or 
more, and such person exhibited to the defendant 
a driver's license, birth certificate or other 
official or apparently official document 
purporting to establish that such person was 13 
years ole or more; or

2. the defendant is the parent of the minor, or has 
parental consent. (Adapted from CAC 
3.43.010-.030 and new).

5.425 Sexual exnloitation of minors.

It shall be unlawful for any person to knowingly 
employ, use, persuade, induce, entice or coerce any 
minor to engage in, or to have a minor assist any 
other person to engage in any sexual excitement or 
sexual conduct for the purpose of producing any film, 
photograph, negative, slide, bock, magazine, audio 
tape or live performance that depicts that conduct.



3. It shall be unlawful for any person to phctograch,
film, tape cr televise a minor engaged in nudity, 
sexual excitement cr sexual conduce, for the purpose 
of producing a film, photograph, negative, * slide, 
book, audio tape or magazine depicting that conduce 
for sale or distribution to oeher persons.

C. It shall be unlawful for any person to engage in
nudity, sexual excitement or sexual conduce with a 
minor for the purpose of producing any film, 
photograph, negative, slide, book, magazine, audio 
tape or live performance that depicts ehae conduce.

D. It shall be unlawful for any person to knowingly
produce, publish, distribute, sell or disseminate any 
film, -photograph, negative, slide, book, audio tape 
or magazine or other printed, visual or audio medium 
if such person knows or has reason to knew thae such 
works are or coneain graphic representations, films, 
photographs, negaeives or slides that depice a miner 
engaged in nudity, sexual excieement or sexual 
conduct in a patently offensive way and _f:

1. the average person, applying contemporary
community standards, would find that the work,
taken as a whole, appeals to the prurient 
interest; and if

2. the work, taken as a whole, lacks serious
literary, artistic, political or scientific
value.

E. For the purpose of this section, the term:

1. "minor', means any person under the age of 13
years;

2. "sexual conduct" means actual or simulated:

a. sexual intercourse, including
genital-genital, oral-genital,
anal-genital, or oral-anal, whether between
persons of the same or opposite sex;

b. bestiality;

c. masturbation;

d. sado-masochistic abuse (for the purpose of 
sexual stimulation); and

A M C  S . 0 5 . 4 2 5 3- 1 3 (Supp. = 5 5  5 / 2 0 / 9 1 )



e. lewd exhibition of the genitals or pubic 
area of any person.

3. "sexual excitement" means the condition of 
human male or female genitals when in a state of 
sexual stimulation or arousal.

4. "nudity" means the showing of the human male cr 
female genitals, pubic area or buttocks with 
less than a fully opague covering, or the 
showing of the female breast with less than a 
fully opaque covering of any portion thereof 
below the top of the nipple, or the depiction of 
covered male genitals in a discernible turgid 
state. (AO 77-3 32 A., AO 39-52, AO 90-5, AO 
91-53).

3 . 0 5 . 4 3 0  M i n o r s — S a l e  o f  f i r e a r m s  t o .

It is unlawful for any person to give, barter, sell, 
lease or otherwise make available to any person under the 
age of 13 years any firearm, including but not limited to 
pistols, rifles and shotguns, or any ammunition therefor, 
without consent of the parent or guardian of the miner. 
(Adapted from GAA3 13.05.060).

3 . 0 5 . 4 4 0  C h i l d r e n — C u r f e w .

A. It is unlawful for any person under x6 years of age
to be upon the public streets, alleys, parks, public 

• buildings, places of amusement and entertainment, 
vacant lots, or other unsupervised places, between 
the hours of 10:00 p.m. Sunday through Thursday, and 
11:00 p.m. Friday and Saturday, during school term, 
and 11:00 p.m. otherwise, and 5:00 a.m. of any day, 
unless such person shall be accompanied by and in the 
charge of his/her parent or other competent and adult 
person, or upon an emergency errand or at the 
direction of his or her parent, guardian or other 
adult person having the care and custody of the 
child.

3. It is unlawful for any parent, guardian or other
person having custody and control of children under 
the age of 16 years to allow such child to go or be 
upon any public street, or other places as listed in 
this section, between the hours of 10:00 p.m. Sunday 
through Thursday, and 11:00 p.m. Friday an*d Saturday,

A M C  3 . 0 5 . 4 4 0 3 - 1 9 (Supp. = 5 5  6 / 3 0 / 9 1 )



9 . 2 0 . 0 2 9 —  0 . 2 4 . 0 1 0

9.20.020 Engaging in. Any person or persons shall be 
deemec guilty of a misdemeanor who shall:

(1) Engage in prosti ution, lewcness, or assignation;
or

(2) Solicit, induce, entice, or procure another to 
commit an act of lewdness, assignation, or prostitution with 
himself or herself; or

(3) Reside in, enter, or remain in any house, place, 
building, or other structure, cr to enter or remain in any 
vehicle, trailer, or other conveyance, for the purpose of 
prostitution, lewcness or assignation. (Prior code 513-22).

9.20.030 Definitions. In construing Sections 9.20.010 
and 9.20.020, the term "prostitution" includes the giving 
or receiving of the bcdv for sexual intercourse for hire, 
and shall also be construed to include the giving or re­
ceiving of the body for indiscriminate sexual intercourse 
without hire. The term "lewdness" includes any indecent cr 
obscene act. The term "assignation" includes the making of 
any appointment or engagement for prostitution or lewdness, 
or any act in furtherance of such appointment or engagement. 
(Prior code §13-23).

9.20.040 Common fame to be competent evidence. In all 
prosecutions for crimes defined in Sections 9.29.010 anc 
9.20.020, common fame shall be competent evidence in suoocrt 
of any complaint or information. (Prior code §13-24).

Chapter 9.24 

OBSCENITY

Sections:

9.24.010 Obscene books, pictures or articles.

9.24.010 Obscene books, pictures or articles. 11 i s 
unlawful to print, engrave, sell, offer for sale, give away, 
exhibit, or publish or have in one's possession for any such 
purpose, any obscene, lewd, lascivious, indecent, or immodest 
book, pamphlet, paper, pictures, cast, statuary, image, or 
representation, or other article of an indecent or immoral 
nature, or any book, pacer, print, circular, or writing made 
up principally of pictures or stories of immodest deeds, 
lust, or crime, or to exhibit any such article within the 
view of any passerby or of any person in a public place. 
(Prior code §13-34) .
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C h a o c a r 29

9.23.010 —  9.23.040

O B S C E N I T Y

;=c*.:cr.s:

9.23.010
9.23.020
9.23.030
9.23.040

Obscene language prohibited.
Selling obscene materials prohibited.
Obscene exhibitions prohibited.
Obscene public writing and drawing prohibited.

9.23.010 Obscene language prohibited. Anv oerscn who
uses any obscene language in 
shall be deemed an ordinance violator. 
1 9 7 3 :  prior code §9.2 3 (part)).

m e  presence cr another person 
(Ord. 210 §4 (part) ,

9.23.320 Selling obscene materials prohibited. Whoever 
brings within the limits of the city for the purpose cf sale, 
or sells cr offers for sale, or gives away or offers to give 
awav, or makes, draws, prints or posts within the city, any 
obscene picture, pamphlet, newspaper, journal, magazine, 
printed publication, slip papers or writing of any kind or 
character or any obscene picture, drawing, engraving, card, 
photograph, medal, cast or instrument, or any article cf an 
obscene character, with knowledge or reason to know the con­
tent thereof, shall be deemed an ordinance violator. (Ord. 
210 54(part), 1973: prior code §9.23(part)).

9.23.030 Obscene exhibitions prohibited. Whoever ex­
hibits or performs or assists in exhibiting cr performing, 
any obscene play, exhibition or other representation or per­
mits the same to be performed in any building or premises 
owned or controlled by him, cr in any other place within the 
city, shall be deemed an ordinance violator (Ore. 210 J4 
(part), 1973: prior code § 9 . 23 (part) ) .

9.23.040 Obscene cublio writir.c and drawinc crohibited.
Whoever in any place open to the public view or to which the 
public has access, marks, writes, draws, cuts or makes any 
obscene word, sentence, design or figure, within the
of the city, shall be deemed an 
210 54(part), 1973: crior code

oroinar.es violator, 
§9.23 (part)) .

l i m i t s
(Ord.
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4 5 - 8 - 2 0 1 .  O b s c e n i t y ,  ( 1 )  A  p e r s o n  c o m m i t s  t h e  o f f e n s e  o f  o b s c e n i t y  w h e n ,  
v n t h  k n o w l e d g e  o f  t h e  o b s c e n e  n a t u r e  t h e r e o f ,  h e  p u r p o s e l y  o r  k n o w i n g l y :

‘ ‘  ( a )  s e l l s ,  d e l i v e r s ,  o r  p r o v i d e s  o r  o f f e r s  o r  a g r e e s  t o  s e l l ,  d e l i v e r ,  o r  p r o v i d e
" a n y  o b s c e n e  w r i t i n g ,  p i c t u r e ,  r e c o r d ' ,  o r  o t h e r  r e p r e s e n t a t i o n  o r  e m b o d i m e n t  
o f  t h e  o b s c e n e  t o  a n y o n e  u n d e r  t h e  a g e  o f  1 8 ;  •

" "  ( b )  p r e s e n t s  o r  d i r e c t s  a n  o b s c e n e  p l a y ,  d a n c e ,  o r  o t h e r  p e r f o r m a n c e ,  o r
p a r t i c i p a t e s  i n  t h a t  p o r t i o n  t h e r e o f  w h i c h  m a k e s  i t  o b s c e n e ,  t o  a n y o n e  u n d e r
t h e  a g e  o f  I S ;  "  -  ■ ' • * '

*  ( c )  p u b l i s h e s ,  e x h i b i t s ,  o r  o t h e r w i s e  m a k e s  a v a i l a b l e  a n y t h i n g  o b s c e n e  t o  
a n y o n e  u n d e r  t h e  a g e  o f  1 8 ;  ' • •
: ' ( d )  p e r f o r m s  a n  o b s c e n e  a c t  o r  o t h e r w i s e  p r e s e n t s  a n  o b s c e n e  e x h i b i t i o n  
o f  h i s  b o d y  t o  a n y o n e  u n d e r  t h e  a g e  o f  1 8 ;  '

( e )  c r e a t e s ,  b u y s ,  p r o c u r e s ,  o r  p o s s e s s e s  o b s c e n e  m a t t e r  o r  m a t e r i a l  w i t h  
t h e  p u r p o s e  t o  d i s s e m i n a t e  i t  t o  a n y o n e  u n d e r  t h e  a g e  o f  I S ;  o r

( f )  a d v e r t i s e s  o r  o t h e r w i s e  p r o m o t e s  t h e  s a l e  o f  o b s c e n e  m a t e r i a l  o r  
m a t e r i a l s  r e p r e s e n t e d  o r  h e l d  o u t  b y  h i m  t o  b e  o b s c e n e .

( 2 )  A  t h i n g  i s  o b s c e n e  i f :
( a )  ( i )  i t  i s  a  r e p r e s e n t a t i o n  o r  d e s c r i p t i o n  o f  p e r v e r t e d  u l t i m a t e  s e x u a l

a c t s ,  a c t u a l  o r  s i m u l a t e d ;
( i i )  i t  i s  a  p a t e n t l y  o f f e n s i v e  r e p r e s e n t a t i o n  o r  d e s c r i p t i o n  o f  n o r m a l  

u l t i m a t e  s e x u a l  a c t s ,  a c t u a l  o r  s i m u l a t e d ;  o r
( i i i )  i t  i s  a  p a t e n t l y  o f f e n s i v e  r e p r e s e n u - t i o n  o r  d e s c r i p t i o n  o f  m a s t u r b a ­

t i o n ,  e x c r e t o r y  f u n c t i o n s ,  o r  l e w d  e x h i b i t i o n  o f  t h e  g e n i t a l s ;  a n d
( b )  t a k e n  a s  a  w h o l e  t h e  m a t e r i a l :
( i )  a p p l y i n g  c o n t e m p o r a r y  c o m m u n i t y  s t a n d a r d s ,  a p p e a l s  t o  t h e  p r u r i e n t  

i n t e r e s t  i n  s e x ;
( i i )  p o r t r a y s  c o n d u c t  d e s c r i b e d  i n  s u b s e c t i o n  ( 2 ) ( a ) ( i ) ,  ( i i ) ,  o r  ( i i i )  i n  a  

p a t e n t l y  o f f e n s i v e  w a y ;  a n d
( i i i )  l a c k s  s e r i o u s  l i t e r a r y ,  a r t i s t i c ;  p o l i t i c a l ,  o r  s c i e n t i f i c  v a l u e .
( 3 )  I n  a n y  p r o s e c u t i o n  f o r  a n  o f f e n s e  u n d e r  t h i s  s e c t i o n ,  e v i d e n c e  s h a l l  b e  

a d m i s s i b l e  t o  s h o w :  • ‘  * »  - •'
! ! . r ( a )  t h e  p r e d o m i n a n t  a p p e a l  o f  t h e  m a t e r i a l  a n d  w h a t  e f f e c t ,  i f  a n y ,  i t  
w o u l d  p r o b a b l y  h a v e - o n  t h e  b e h a v i o r  o f  p e o p l e ;

( b )  t h e  a r t i s t i c ;  l i t e r a r y ,  s c i e n t i f i c ,  e d u c a t i o n a l ,  o r  o t h e r  m e r i t s  o f  t h e  
m a t e r i a l ;

( c )  t h e  d e g r e e  o f  p u b l i c  a c c e p t a n c e  o f  t h e  m a t e r i a l  i n  t h e  c o m m u n i t y ;
( d )  a p p e a l  t o  p r u r i e n t  i n t e r e s t  o r  a b s e n c e  t h e r e o f  i n  a d v e r t i s i n g  o r  o t h e r  

p r o m o t i o n  o f  t h e  m a t e r i a l ;  o r
( e )  p u r p o s e  o f  t h e  a u t h o r ,  c r e a t o r ,  p u b l i s h e r ,  o r  d i s s e m i n a t o r .
( 4 ) -  A  p e r s o n  c o n v i c t e d  o f  o b s c e n i t y  s h a l l  b e  f i n e d  a t  l e a s t  S 5 0 0  b u t  n o t  

m o r e  t h a n  S I , 0 0 0  o r  i m p r i s o n e d  i n  t h e  c o u n t y  j a i l  f o r  a  t e r m  n o t  t o  e x c e e d  6  
m o n t h s ,  o r  b o t h .  '
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(5) Cities, towns, or counties may adopt ordinances or resolutions which, 
are more restrictive as to obscenity than the provisions of 45-8-206 and this 
section. 4. — . ■ i  ̂ ' .. 1 *

History: En. 94-8-110 by Sec. 1, Ch. 513, L. 1973; amd. Sec. 1, Ch. 407, L. 1975; FLC.M.
1947, 94-8-110; am d .  Sec. 1, I.M. 79, app. Nov. 7, 1978; amd. Sec. 5, Ch. 571, L. 1989.

Purposely defined, 45-2-101. ,
- -- indecent exposure, 45-5-504,. ‘‘Cross-References

Knowingly defined, 45-2-101.

45-8-202. R ep ea led . Sec. 7, Ch/571, L. 1989.';' \ ^
History: En. Secs. 1 to 3, C h.'463, L.1973; amd. Sec. 2, Ch. 407, L. 1975; amd. Sec. l' 

Ch. 391, L. 1977; R.C.M. 1947, 94-8-110.1. ■- ' ■* *>'• ■. \  5
- 'r[r. ~ r  *

45-8-203.. C erta in  m otion  p ic tu re  theater  em p loyees not lia b le  for  
p ro secu tio n . (1) As used in this section, “employee” means- any person 
regularly employed by the owner or operator of am otion picture theater if he 
has no financial interest other than salary or wages in the ownership or 
operation of the motion picture theater, has no. financial interest in or control 
over the selection of the motion pictures shown in the-theater, and is working 
wichin the motion picture theater where he is regularly employed. “Employee” 
does not include a manager of the motion picture theater.

(2) No employee is liable to prosecution under 45-8-201 and 45-8-206 or 
under any city or county ordinance for exhibiting or possessing with intent to 
exhibit any obscene motion picture provided the employee is acting wichin the 
scope, of his regular employment at a showing open to the public.

History: En. 94-8-110.3 bv Sec. 1, Ch. 76, L. 1974; R.C.M. 1947, 94-8-110.3; amd. Sec. 
6, Ch. 571, L. 1989.

45-8-204. R ep ea led . Sec. 18, Ch. 440, L. 1989.
History: En. Secs. 1 to 4, Ch. 430, L. 1973; amd. Sec. 32, Ch. 359, L. 1977; R.C.M. 1947, 

94-8-110.2. • '-.4.- " t . ..

45-8-205.. D e fin it io n s . As used in 45-8-205 through 45-8-20S,.the follow­
ing definitions apply: ;

(1) “Display or dissemination of obscene material to minors” means that 
quality of a description, exhibition, presentation, or representation, in. what­
ever form, of sexual conduct or sadomasochistic abuse when, the material or 
performance, taken as a whole, has the. following characteristics: ;-

(a) its dominant theme appeals to a minor’s prurient interest in sex;
(b)-. in depicts or describes sexual conduct, or sadomasochistic abuse in a 

manner that is patently offensive, to contemporary standards in,the adult 
community with respect to what is suitable for minors; and -, - -" q

(c) it lacks serious literary, scientific, artistic, or political value for minors. 
If the court finds that the material or performance has. serious- literary, 
scientific, artistic, or political value for a significant percentage of normal 
older minors, the material or performance may not be found to lack such value 
for the entire class of minors. .- . • <-

(2) “Material” means a book, magazine;, newspaper, pamphlet, poster, 
print, picture, figure, image, description; motion picture film, record, record­
ing tape, or videotape (except a motion picture or videotape rated.G, PG, 
PG-13, or R by the motion picture association of America).

(3) “Minor” means a np.rsnn under IS vears of aee.

3•-a*• '-X73
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(4) ’‘Newsstand" means a stand that, distributes: or sells-newspapers or 

?? magazines- .. * . ‘
'‘Performance’’ means any motion picture, film, or videotape (except a 

“motion picture or videotape rated G, PG, PG.-I3, or R by the motion.picture 
- association of America); phonograph record;, compact.disk; tape recording; 

p r e v ie w ;  trailer; play; show; skit; dance;, or ocher exhibition played or per: 
formed before an audience of one.or more, with or without consideration..

V (6) "Person" means any individual, partnership, association, corporation; 
o r  other legal entity of any kind.

. (7) “Prurient interest in sex" means a-shameful or morbid interest in sex 
: o r excretion. '•

(3) "Sexual conduct” includes: .
(a) vaginal, anal, or oral intercourse, whether actual or simulated, normal 

or perverted. A sexual act is simulated when it gives the appearance of 
depicting actual sexual activity or the consummation of an ultimate sexual 
act.

(b) ' masturbation, excretory functions,'or lewd exhibition of uncovered 
genitals or female breasts;

(c) sadomasochistic abuse, meaning an act or condition that depicts 
torture, physical restraint by being fettered or bound, or flagellation of or by 
a nude person or a person clad in undergarments or in a revealing or bizarre 
costume.

(9) "Ultimate sexual act” means vaginal or anal sexual intercourse, fella­
tio, cunnilingus, or bestiality.

H isto ry : En. Sec. 1, Ch. 571, L. 1989.

45-8-206. Public display or dissem ination of obscene m aterial to 
minors. (1) A person having custody, control, or supervision of any commer­
cial establishment or newsstand may not knowingly or purposely:

(a) display obscene material to minors in such a way that minors, as a 
part of the invited public, will be able to view the material; provided, however, 
that a person is considered not to have displayed obscene material to minors 
if the material is kept behind devices commonly known as blinder racks so 
that the.lower two-thirds of the material is not exposed to view or other 
reasonable efforts were made to prevent view of the material by a minor;

(b) sell, furnish, present, distribute, or otherwise disseminate to a minor 
or allow a minor to view,.with'Or without consideration/any obscene material; 
or

(c) present to a minor or participate in presenting, to a minor, with or 
without consideration, any performance that is obscene to minors. ‘.

(2) A person does not violate this section’if:' . . . ■
(a) he had reasonable cause to believe the minor was 18 years of age. 

“Reasonable cause" includes but is not limited to being shown a draft card, 
driver’s license, marriage license, birth certificate, educational identification 
card, governmental identification card, or other official or apparently official 
card or document purporting to establish,that the person is 18 years of age;
• (b) the person is, or is acting as, an. employee of a bona fide public school, 
college, or university or a retail outlet affiliated with and serving the educa- 

noses of a school, college, or university and the material or perform-

Ii61 OFFENSES AGAINST PUBLIC ORDER 45-3-206
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ance was disseminated in accordance with policies approved by the governing-' 
body of the institution; - .*

(c) the person is an officer, director, trustee, or employee of a public library-, 
or museum and the material or performance was acquired by the-library or. 
museum and disseminated in accordance with policies approved, by the. 
governing body of the library or museum;

(a) an exhibition-in a state of nudity is for a bona fide scientific or medicai ‘ 
purpose for a bona fide school, library, or museum; or

(e) the person is a retail sales clerk with no financial interest in the. 
material or performance or in the establishment displaying or selling the: 
material or performance.

H isto ry : En. Sec. 2, Ch. 571, L. 1989.

45 8-207. Notice of violation. Before a county attorney may prosecute: 
a person for a continuing violation of 45-8-206, he shall determine that the* 
material or performance is obscene to minors, give the alleged violator actual- 
notice of the determination and notice that he will be prosecuted if he does 
not desist, and determine that the violation continued for at least 3 days after, 
notice was received. The person may seek a declaratory judgment on the 
question whether the material or performance is obscene to minors. The 
statute of limitations for the offense is tolled while the declaratory judgment 
or an appeal from it is pending.

H isto ry : En. Sec. 3, Ch. 571, L. 1989. " !

45-8-208. Penalties. (1) A person who is convicted of violating 45-8-206 
is guilty of a misdemeanor and may be fined an amount not to exceed S500 or . 
be imprisoned for a term not to exceed 6 months, or both.

(2) For purposes of 45-8-206, multiple copies of the same title, monthly 
issue, volume and number issue, or other identical material constitutes a 
single offense.

H isto ry : En. Sec. 4, Ch. 571, L. 1989.

45-8-209. Harming a police dog — penalty. (1) A person commits the 
offense of harming a police dog if he purposely or knowingly shoots, kills, orf 
otherwise injures a police dog being used by a law enforcement officer in 
discharging or attempting to discharge any legal duty in a reasonable and’ 
proper manner.

(2) A person convicted of the offense of harming a police dog may be fined:; 
an amount not to exceed S5,000 or be imprisoned in the state prison for a terrrL 
not to exceed 1 year, or both.

(3) As used in this section, the following definitions apply:
(a) “Law enforcement officer” means a person who is a peace officer asl- 

defined in 46-1-202. \ f
(b) “Police dog” means a dog that is: l~,
(i) used by a law enforcement agency, as defined in 7-32-201, in the 

exercise of its authority;
(ii) specifically trained for law enforcement work; and
(iii) under the control of a law enforcement officer. - ’ -j
H isto ry : En. Secs. 1 ,2 , Ch. 536, L. 1985; am d. Sec. 1, Ch. 258, L. 1989; am d . Sec. 253,-”**
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1982 L eg is la t io n-  .
The.'1982 uncndraeu made a 

iection a cmne of the-fourth- degree-rather than a

■ ./ H i s t o r i c a l  a n d  S t a t u t o r y  •

disorderlypersons offense and deleted'the right'to 
vtolatiou- of. this;- "a trial bv jury’/ «* *«■

•L... ^
V  A.

by jury/
* J - - r y  ...

.'I:,-:.:-;.. ::t - r l-. Ûnited.States-Supreme Courtpj i.-jj : .t: ' 'fiiiih iL T  1 ■
• Validity; perialty-'-bn >' incitement'. pjTJusC see ~T-\- :• .r.s; : ; fee'  / tf .7 ~ C ~ .z i ic A T j

B reckctfv.: Spokane Arcades; Inez.. 1985J 105 
S .G .'279i,:i472.U.Si 49U 36-L.Ed.2d 394> .

< ;«Jr •

-1 .." .. _-^otcs of D eciai6 'as\™ -T ^^j.2  -* ^ ^ ...^7 '- .- i]v 7 n rrn r

3. • Construction tod application......................-— 1
-State v. Foglia.. 132NJ-Super.'12; -U0 A.2rf. 161- 

(A.D.1981) [Main Volume] certification gru.-ed 
39 N J. 436, 4-46 A.2d 160, appeal disnussed 91 
N J. 523, 453 A.2d 848. ...... j

5. Preemption .. . .
. Ordinance' purporting, tor regulate- the public 

display of magazines containing- nudity was not 
parr o f  zoning .ordinance and. did not control the 
location of the sale of obscene material, but rather 
attempted to control the manner of their sale, and 
thus ordinance-1 attempted to’ regulate sale of ob-- 
scene material which was preempted by state leg-- 
islation and enforcement of such-ordinance was 
prohibited. Sta'te-v. Meyer, 212 NJ.Super. I. 512 
A.2d 1139 (A.D. 1986).

Ordinance which prohibited newsrack from dis­
playing nudity or offensive sexually explicit mate­
rial and- which' defined- relevant, terms conflicted- 
with and-was- preempted: by'this section defining' 
and regulating obscenity; News Printing Co,.,v.

■-» -:State-V: Foglia/.l82,N'.J.Superr 12,-.440-A‘.2d J  6 
•• (A.D.1981) [Main Volumej..cerdfication granted 

39 N J . 4361 446’.Ai2d 160, atipeal-dismissed 91 
N’J .  523. 453 A.2d 343. •. - —

15.,, M cn'r magazines "
This section which permits municipal corpora­

tion- tO'idopt ordinance legaiizing sale of obscene 
-y-material-did. not.authorize municipal.corporation 

to pass-ordinance which, tprohibited newsracks 
from displaying 'nudity or. offensive,,!sexually ex­
plicit material. News Pnnting Co..vz3orough of 

'  T otow a,-211- N J.Super 12T. • 511 A.2d- 139 
: (L.1986). . i  •»>*? "

35. Zoning, ordinances J ,

Ordinance, purporting to regulate public, display 
of magazines conuinmg nudity failed :o meet 
constitutional standard established in M i l le r  /. 
C i l i f o m ia  and adopted by state Supreme Court in 
Siace v. DeSarnLs'ind thus ordinance was ccnstitu- 
tionally defecriveevcn. if it'werran-otherwise valid 

..'exercise-of municipal authority::.- State.v: Meyer, 
■212 N J.Super. U.512 A.2d 1139 (A.D.1586).

2C:34—32 Obscenity for persons under IS ' '
a. Definitions for purposes of this-section:. -l.’ it -—. . - --

■(1) “ Obscene material" means' anyJ description, narrative account, display,.' de­
piction; of a. specified anatomical area^or specified .sexuaLactivity..contained. in, or consisting: o f ,:a. pictiire:or other- representation,, publication, sound, recording, live performance o r film,.- which.-.by.means-opposing,-composition,.’.format.orjinimated 
sensual,: detail?;: emitsosensuality : with; sufficient.’.impact: to^concentrate^pririent 
interest: on the: area o r  activity. za -riL ;:i, d , ; ; -'-:. r . / .v / - , cowvKCrirVti.i '...
, (2)'; "Obscene1 film." -means- any-motion- picture film'or. preview-ior:trailer to.-a-, film, not including newsreels- portraying'actual currents events'- o r  pictoriat news of-the day, in which a. scene, taken by itself:'-*- was? ca->tou«r.Tias-*fl'.5i2s siir -

(a)’ Depicts.a.specified anatomical are3 (0 t  specified.sexual activity, or the sim­
ulation o f’ a 's p ^ i f i ^ ’se^aractfviiryi'or verbalization concerning'a specified sexual activity; and * * - •  ***-« »  ^  - tKmiaw* • •

(b>-'Emits’ sensuality^ sufficient in'term s1' or ' the"'duration" and' impact "of the 
depiction;;to appeal to prurient in terest**'-'' " :- "  r “ ''"rKl-  -  * ‘- r j

(3), "Specified anatomical' area’.’, means: ." J , ' V ’  •'•’ • • ' -• • . » , M • . i• . .  n #  - r  M l « 0  | |  ' . ' 1  * ' f , . ‘ * ,(a) Less than completely.- and,..opaquely,-covered human, genitals, pubic/region, 
buttocx.or female breasts.below a point immediately above the. top.of the areola; or

(b) Human male genitals in a discernibly turgid state,, even if covered-.-
(4) "Specified sexual activity" m eans:; . . . . .  , •••• -•• •
(a) Human genitals in a state of sexual-stimulation or arousal; or

« m'u’ • * • . wf ' •Laait additions In 'text Indicated'by underline; - deletions b y; strikeouts
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; nudity pf_ofFetiiiy^s«ualIy ex- 

Ne-ws Printing. QjilviliJorough of 
NJ.Super; l2!;'-- 5 I I • "Al.2d'- 139

I _ .• -siit • *. t »'»
:-uza jLr-.ui

• ‘ 1 'ti nances
.-porting to regulate publid’aisplay 
onuining.,nudity failed’ to meet 
tandard establishaf. in .M il le r -  y. 
Jopted by itatc Supreme Court in 
: and thus ordinance was cdiistitu- 
: tven if itiwereanrotherwise valid 
icipal-authoH tyt-t: State;.v: • Meyer, 

I ..,512 A_2d 1J.39 • (AJJ.1986).

>j■. * :'in -T ~ ;
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ttion, soundl recordings live 
■sition,. .format,or, animated 
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zre'riewsoEJtrailerto; avfilm; 
ts’ o r  pictorial' news of the 

CGiEflam.yVtalaa S:if -' •-
exual activity(>or-.the sim- 
ncerhing'a specified sexual

ration5.'and» irnpacfcl’of the
.•'/icriLti r.cr.i ■, -
j  -nr.-nic'j •izchzchivZ. •

ah  genitals,' 'pubiqi’region, 
/e the top, of th e  areola; or 
eveniifiCQvered^y.;o^

arousal; or 
letlons by;'«trlj<«ouU

CODE OF CRIMINAL JUSTICE 2C:34—o . l

(b)'\Ahyacc of hum an1 masturbation, ’a’exiiaFintercourse- or-deviate- sexual' inter­
course;'or* - A - ' - - ' - T ; ! f a t o-ii-vr.-,* - i . z . r i z - T , ...» ; ~ : ....j. y.-y go.;-. ;vzz-'-

fc),Fondling or other .erotic^touching; of'covered or uncovered hum an'geiiitals, 
uubic.Tegion, buttock'dr female breast - ’i ' f ' ' ; ‘-N -wW.

(5)biKnpwmglx'.i neansn,si;c-
(a)iHaving: knowledge;,.of.; the .charactetr.and^contenfe.of..-thejrmaterialsori.,film 

descriDed,-;herein^.oci:;cp uo r^acifdbq“.•vcA1! ta-. hi*hix: 'ZJ'-'Tyir.t.v
(b) Having failed.-to: exercise-reasonable- inspection'Zwhich-'-'-would-i-disciose' its 

char3d^:and’.contentztz-d-iao-r-lf zzs;mJv;o-:rjq-rcrd-'z~--s.7j -a " '
(6)‘ -xhroit'-’tm eans'the  sale-'of 'admission to-yiew'obscene' m aterial,77 A \.- '

• — -i •

IS

Any. person who knovTingly, admits al person..under 18 year? o f 'a g e ,to a, theatre 
then.exhfoiting.an'bbsceiie-fdm is guilty, of a-crime'of. the fourth degree'"*.'- '  -1. • .tj., .... .W .itl.ZSi

d. Presumption-or knowledge and age..;-.v: r„-r; tl
The requisite knowledge, with regard to the character and content of the film or 

material and of the 3ge of the persun.is presumed in the case of an actor who sells. 
'distributes, rents or exhibits obscene material to a person under 18 years of age or 
acunits to a film obscene for a person under 18 years of age a person who is under 18
vears of age. . . . . ._ . - - n r . - f i r !
...e, .p e re n s e s .- ,. .; .... ......., • . . : i ; j

(1). I t  is:an.affirmative defense.to a prosecution under, subsections b. and-c.rwnich 
the defendant must prove, by a preponderance of evidence that:  • «> •"

(a) The person under 3ge 18 falsely represented in or by writing that he was age 
18 or over;

(b) The person ’s ap p earan ce  w as such that an  individual o f  o rd in a ry  prudence 
would believe him to be 3ge  18 o r over; and

(c) The sale, distribution, rental or exhibition to or admission of the person was 
made;in-good faith relying, upon; such (.written,.representation and. appearancejand in 
the.-reasonable belief.that he3.was-.actually-age-. 18.or.over; . - , T::

(2) It is an affirmative defense to a prosecution under subsection c. that the 
defendant is an employee in a.motion.picture.theatim who has no financial incerest in 
that,,m otion, picture;-theatre other than his. wages and-has-.no decision-making 
authority-or-responsibihty vyith.; respect to the selection of the motion, picnire.'show 
which, is.- exhibited...--/, c.-;; —............ ....... ......  -- ,7-.’V:- -’ 7”- -  i « • • • •••* w .» ii .  . f t i  . . .  • • :  - j  L  . . . ' . i i
Amended-byL.1989;‘.c z 5-1,3 §-.2;.:eff^April'14;:1989. •-
fK./ilsy. -j-zz,i:i-i.' s;;.ztu.--?

Historical and Statutoi7  Notes -  *
Stxiement: Committ« statcaent to Senate, No.

1067—L 1989, c. 54. â: § 2C34-2.

v-rti

-,-'M ■..'.J
2C:34-3.1. Retailer defined :.k! ^-.^ '1  v.m.uv.i -...m m w  ■zr̂ .v,ri---e

"Retailer,” as used in this act,1, means any person who operate? a store, newsstand, 
booth,- concession or similar business, with unimpeded access for person? under 18 
years old, who is iathe.bu?inea?..oLmaking sales*of periodical? or.o ther publications 
a t retail containing. picti£res!-;draw ings:6r photograph?. ' • v-' ’• ’-'-.r-Z ., .
L1988, c.. 17,. § 1, eff. June l |  1988. ' - •  ‘ .

Senate Law, Public Safety and Defenae Committee StatementJ - • ’! '

;i .. ’ t-j.i .Sermte.NoJ 1254—  L1988, C.-17 "  ' ‘zMj.'tA* " -
The Senate Law, Public Safety and Defense Committee reports favorably 

Senate.Bill 1254. - ' i t  '
Senate Bill 1254 permits a municipality to- enact an ordinance-prohibiting 

a? a petty disorderly persons offense the-retail display of obscene-material
Lasf'addltlons In-text’ Ind ica ted .by underline; 1 d e le tio n s -b y 'e trikeou t*

149



.. ..• as defined in.NJ.S.. 2C:34-3„at.a height-of. less, than.nve feet ot without-a,,..covering.over the front of the material. Any such ordinance is required*to... „-. contain.a provision stating that public display of obscene material.consti- "  tutes presumptive evidence that.the retailer, knowirigiyjnade or permitted the display. "Retailer'' is defined in the bill as a' person who'operates-; a"“ ' store, newsstand, booth, concession, or similar busiriess-'withi1 umrapeded>': 
access-to persons- under the age- of-18 and .who is.' in. the-busines3. of;making(u . sales, of periodicals or. other publications at retail contaiiungspicturestr-''.

Vi drawings*i ox,photographs^ri*;-!?/!: richacaacz ~.j noiiai ginveH fct
Material which is obscene for persons under 18 years of-'age is.1 defined:in::;. N J.S .  2C:34->T.as-any- description*-narrative account* display* or depiction: or.;;y, 

a specific ’anatomical' ’area"or' se‘xual"acavity—’wfiich’ ’ by,' meahs7dfTposmgr‘ 7 composition, format,..or animated sensual' details,” emi^sensuiality/'with suificient''irapact'_to;concentrate7pnirienc-'ihcerestr on-jthe area o r’ activi’ty: 
The penalties fo r a  petty disorderly persons offense include""a nh eof up to 

51,000.00', imprisonment for up to'30‘ daysiyor 
* This'; b ill 'w a s. pre-filed 'for 1 introduction'.; in'.' the.- • 1988; session.';pending" technical review l^'As reported",.1 the bill1'Lhciud'es- the changes required- by"'--' technical review which has been performed. - • "n -i v.:-..: *. *. crftv v . .7

Ii ̂  - -

- ..H isto rica l and Statutory Notes ’ ' •' •• 2 X - :
1988 Legislation Title of Act:............  : '  >-n
Section 3 of L.1988..C. 11,. approved April. 26, ^ CJ concerning the retail'display of obscene

1988, provides.. : material and supplementing chapter 34 of Title 2C
"Thu act shall take effect on the.firct.day of the. of {hc New ;ereey.Statute3; ; L. 198g; C, . !7V - 

second month after enactment. —

L ib ra ry  References • • '*
Words and Phrases (Perm.Ed.) . . :

20:34-3.2.'--Display by retailer of-obscerie material' at height of less-than-five feet 
or without blinder or coven authorization for ordinanceto-prohib­

it ,; :.;i. . it v.; ». -• :Z; ;T
: A-municipality may enact an ’ordinance making'itria petty disorderly'persons 

offense for-a retailer to display'or permit to be displayed at-his business-premises 
any’obs'cene-material as-defined'irr NJ.S'. 2C:34-3,'at'a-height of less-thah 5*feet-or 
without a blinder or other-covering-placed or printed on the front'd? 'the material 
displayed. Any such ordinance-shall .'contain a provision stating.that public-.display. 
of the* obscene material "shall constitute presumptive evidence- that the retailer 
knowingly made o r permitted'the display.
L.1988, c. 17,' § 2 , eff. June lj 1983. - -  -. ,r. • ..'.nutr:

...'Z 1 -•> . I I— "to1

Historical and Statutory Notes

• Statement Committee statement to Senate. No. zj-L-a.-.'wi
1254̂ 1-1988, c-d 7,. see • § .2CJ4-J.1:-• >7 V r.Z  V h : ;  ia  ’
i i ; :ohr.;r - in c ^ v r- ir  -r'.: \.v :.:-,£;u%=r.a

' ? ? ^ V',CHAPTER S s f  t O m O L i T D  DANGEROUS'SUBSTANCES

Section * **•:*:--------   "  -.' 1 -2
2035-1. .S h o r t^ t l e .^ . , . .^  .  , ..
2C:3 5-1.1. Declaration of ‘policy 'and legislative findings. ’
2C:35—1.2. ' References to Controlled Dangerous Substances Act and chapters 35 and j 6

;>u'. Code,of; Criminal. Justice.. •; ‘ --i..-- -..'.ic.tf. tiT
2C:35-2. Definitions. *•' ,;,S
2C:35-2.1/| ^Anabolic.steroich. practitioner and immediate, precursor- defined. , , .. i  
2C:35-3..., . Leader.of narcotics-trafficking,network. , ... . ..*• .-7/ 1!; .

Last, additions In-toxt,,Indicated,.by underllno;, deletions by strikeouts
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OBSCENITY AND PUBLIC INDECENCY 22-24-30

relating to obscene or immoral Dublicacions, 76 
ALR 1099.

Selling obscene literature as breach of peace 
bond. 54 ALR 393.

Validity and construction of federal statutes 
(18 USC j§ 1463, 1718) which declare non­
mailable matter, otherwise mailable, because 
of what appears upon envelope, outside cover, 
wrapper, or on postal card. 11 ALR 3d 1276.

What amounts to an obscene piav or book 
wichin prohibition of statute, 31 ALR 301.

Law Reviews.
Immorality, Qbscenicv and the Law of Copy­

right. 6 SD LRev 109 >1961).
Seizure of Allegedly Obscene Films, 15 SD 

LRev 399 '1970).
Venue: Its Irapac: on Obscemtv, U  SD LRev 

364 (1966).

22-24-29. P o ssess io n , sa le  o r lo an  as d isse m in a tin g  m ate ria l h a rm fu l 
to  m in o rs . A person is guilty  of dissem inating m aterial harm ful to minors 
when he knowingly gives or m akes available to a m inor or promotes or pos­
sesses w ith in ten t to promote to minors, or he knowingly sells or loans to a 
m inor for m onetary consideration any m aterial described in subdivision 14) of 
§ 22-24-27.

Source: SL 1974, ch 165, } IS (1).

22-24-29.1. P u b lic a tio n s  c o n ta in in g  o b scen e  m a te ria l to be w ra p p e d  
a n d  se a le d  w hile  on d isp la y  — V io lation  as m isd em ean o r. It is unlawful 
for any person knowingly to d istribute, display, sell or exhibit for sale in any 
public place any magazine, book or newsprint displaying or containing ob­
scene m ateria l on the cover thereof or m aterial unless said magazine, book or 
new sprint is wrapped and sealed so th a t no more than  the title, name, price or 
date thereof is exposed to the public and said magazine, book or newsprint 
cannot be viewed or exam ined w ithout breaking the seal, 'wrapping or cover­
ing. A person who violates th is section is guilty of a Class 1 misdemeanor.

Source: SL L978, ch 161.

22-24-30. A dm ission  to  sh o w  o r  ex h ib itio n  as d isse m in a tin g  m ate ria l 
to  m in o rs . A person is guilty  of dissem inating m aterial harm ful to minors 
when, w ith reference to a motion picture, show or other presentation which 
depicts nudity , sexual conduct or sado-masochistic abuse, and which is harm ­
ful to minors, he knowingly:

(1) Exhibits such m otion picture, show or other presentation to a minor;
(2) Sells or gives to a  m inor an admission ticket or pass to premises 

whereon there is exhibited such motion picture, show or other presen­
tation; or

(3) Adm its a m inor for a m onetary consideration to premises whereon 
there  is exhibited or to be exhibited such motion picture, show or 
o ther presentation.

Source: SL 1974, ch 165, § 18 (2),

143
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22-24-31 CRIMES

DECISIONS UNDER FORMER LAW

Sufficiency of Evidence.
Testimony that defendant was running the 

projector, selling’ tickets, and was only person 
in theater exercising any visible control over 
management of theater was sufficient evidence 
of his intent to sell or distribute obscene m at­

ter. State v. Eakes (1973) 37 SD 247, 206 NW 
2d 272. reversed on other grounds in 38 SD 46, 
215 NW 2d 129. in conibnutcy with remand 
and instructions in 414 US 1017, 38 LEd 2d 
310, 94 Sup Ct 440.

22-24-31. D efenses fo r  d isse m in a tin g  m a te ria ls  to m inor*;. In  any 
prosecution for dissem inating m ateria l harm fui to m inors, it is an  affirm ative 
defense that:

(1) The defenaanc had reasonable cause to t  ilieve th a t the m inor in­
volved was eighteen years old or more. A draff card, d river's license, 
birth certificate, or other official or apparently  official docum ent is 
evidence establishing th a t the m inor was eighteen years of age or 
older;

(2) The minor involved was accompanied by his p a ren t or legal guard ian , 
or by an aduit and the adult represented chat he was the m inor's 
parent or guardian or an adult and signed a w ritten  s ta tem en t to chat 
effect;

(3) The defendant was the parent or guardian of the m inor involved; or
(4) The defendant was a bona fide school, college, university , m useum  or 

public library, or was acting in his capacity as an employee of such an 
organization or a reta il outlet affiliated w ith  and serving the  educa­
tional purposes of such an organization.

Source: SL 1974. cb 165, § 20.

22-24-32. M is re p re se n ta tio n  to o b ta in  a d m iss io n  o f m in o r  a s  m isd e ­
m e a n o r . A person is guilty of a Class 1 m isdem eanor when he knowingly 
m isrepresents th a t he is a paren t or guardian of a m inor for the purpose of 
obtaining admission of any minor to any motion picture, show, or o ther pre­
sentation  which is harm ful to minors.

S ource: SL 1974, ch 165, 3 19 (1); 1976. ch 
153, j 24-7.

22-24-33. M is re p re se n ta tio n  o f  ag e  by  m in o r  as  m is d e m e a n o r  \  
m inor is guilty of a  Class 2 m isdem eanor if he m isrepresents his age lor the 
purpose of obtaining admission to any m otion picture, show, or o ther presen­
tation which is harm ful to minors.

Source: SL 1974. ch 165. 3 19 (2); 1976, eh 
158. } 24-8.

144



A T T A C H M E N T  D  

Upper Midwest Booksellers v. City of Minneapolis

In c lu d e s  M in n e a p o l i s  C o d e  o f  O r d in a n c e  
" D i s t r i b u t i o n  o f  M a t e r i a ls  H a r m f u l  to  M in o r s "

Minneapolis Codp
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own costs.

U PPER .MIDWEST BOOKSELLERS v. CITY OF MINNEAPOLIS . 1 3 6 1
C ite  u  602 F-Supp . 1361 (1985)

to works which, taken as a whole, appeal to 
prurient interest in sex, which portray sex­
ual conduct in patently offensive way, and 
which, taken as a whole, do not have seri­
ous literary, artistic, political or scientific 
value. U.S.C.A. Const.Amend. 1.

The U PPER MIDWEST BOOKSELLERS 
ASSOCIATION, a M innesota co rpo ra­
tion, and Harvey Hertz, d /b /a  A B ro th ­
e r’s Touch B ookstore. Plaintiffs,

v.

The CITY OF M INNEAPOLIS, a 
m unicipal corporation.

D efendant.

No. Civ. 4—’15—3.

United States District Court.
D. Minnesota,

Fourth Division.

Feb. 25, 1985.

Bookseller and trade organization 
brought su it challenging ordinance requir­
ing th a t certain sexually explicit books, 
magazines and other materials deemed 
harmful to minors be kept in sealed wrap­
pers and tha t covers of certain materials be 
blocked with opaque cover. On plaintiffs' 
motion for preliminary and perm anent in­
junction, the D istrict Court, MacLaughlin, 
J., held that; (1) plaintiffs had standing; (2) 
ordinance was not overbroad; (3) ordinance 
did not unconstitutionally restrict adults' 
access to p ro f i te d  materials; and (4) sec­
tion of ordinance exempting certain entities 
and individuals from criminal prosecution 
•violated equal protection clause, and defi­
cient provision could be severed from rest 
of ordinance. :

••"■Order accordingly.' • *•' •'

• * ■ ‘:l • • ...
1. C onstitu tional Law «=90(I)

Although^ language of First Amend­
ment speaks in absolute terms, not all pure 
speech falls within protection of the 
Amendment. U.S.C.A. ConstiAmend. 1.

2. C onstitu tionai Law <s=90.4(l)
Obscene m aterial is not within area of 

constitutionally protected free speech or 
press. U.S.C.A. ConstiAmend. 1.

3. O bscenity <2=1
Under definition of obscenity, prohibi­

tions on obscene materials must be limited

4. C onstitutional Law <5=90.4(1)
While minors are entitled to significant 

degree of F irst Amendment protection, 
state or municipality may place stricter 
controls on materials available to youths 
than on those which are available to adults. 
U.S.C.A. Const-Amend. 1.

5. C onstitutional Law <s=90.4(l)
While children do noc have F irst 

.Amendment rights coextensive with adults, 
there are limits to governm ent's ability to 
restrict freedom of speech on ground of 
protecting minors. U.S.C.A. Const_\mena. 
1.

6. Federal Civil Procedure <5=103.5
Plaintiffs m ust allege personal stake in 

outcome of controversy in order to estab­
lish standing.

7. D eclaratory Judgm ent <3=300
Bookseller had standing to seek declar­

atory and injunctive relief from ordinance 
requiring th a t certain sexually explicit 
books, magazines and other materials 
deemed harm ful to minors be kept in sealed 
wrappers and tha t covers of certain materi­
als be blocked with opaque cover, - since 
ordinance posed genuine th rea t to booksel­
lers and other retailers. U.S.C.A. Const. 
Amend. 1. <• . .

8. C onstitutional Law 3=42.2(1) ’’
Individuals may challenge legislation 

even when their own rights of free expres­
sion are not 'violated, so long as very exist­
ence of legislation may cause others not 
before court to refrain from constitutional­
ly protected speech or expression. U.S. 
C.A. Const.Amend. 1.

9. Obscenity <5=2.5
Standard for “harmful to minors,” un­

der ordinance prohibiting open display of 
sexually explicit materials deemed harmful 
to minors, was noc subject to constitutional
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challenge for vagueness. U.S.C.A. Const. 
.Amend. 1.

10. Associations ©=20(1)
Association has standing to bring suit 

on behalf o f its members when its mem­
bers would otherwise have standing to sue 
in their own right; interests it seeks to 
procecc are germane to organization's pur­
pose; and neither claim asserted nor relief 
requested requires participation in lawsuit 
of each individual member.

11. Associations ©=20(1)
Trade organization had standing, as 

representative of its member bookstores, to 
challenge ordinance requiring that certain 
sexually explicit books, magazines and oth­
er materials deemed harm ful to minors be 
kept in sealed wrappers and that covers of 
certain materials be blocked with opaque 
cover, where individual bookstore members 
would have standing, litigation was ger­
mane to organization's purpose and there 
was no need for individualized proof. U.S. 
C.A. Const.Amend. 1.

12. Obscenity ©=1.1
While states and localities may adopt 

broader definition o f obscenity fo r children, 
mere nudity is not obscene as to either 
adults or minors. U.S.C.A. Const-Amend. 
L

13. Obscenity ©=1
W ork must be considered as a whole, 

so that isolated scene or passage, which 
would be obscene if  standing alone, w ill not 
render work obscene if  it  bears rational 
relationship to rest o f work. U.S.C.A. 
Const.Amend. 1.

14. C onstitu tiona l Law <2=>90(1)
Context o f speech is important factor

in.determining scope o f permissible regula­
tion.'.U .S.C .A. Const.Amend. 1.

15. Obscenity ©=2.5
Ordinance requiring that certain sexu­

ally explicit books, magazines and other 
materials deemed harm ful to minors be 
kept in sealed wrappers and that covers of 
certain materials be blocked with opaque 
cover was not overbroad in failing to treat

works "as a whole." U.S.C.A. Const. 
Amend. I.

16. Constitutional Law ©=90(1)
When government sheds its neutrality 

and undertakes selectively to shield public 
from some kinds of speech on grounds that 
they are more offensive than others, First 
.Amendment strictly limits that power. 
U.S.C.A. ConsLAmend. 1.

17. Constitutional Law ©=90(1) 
Content-neutral regulation is funda­

mental principle of First Amendment law 
that should not be lightly abandoned. U.S. 
C.A. Const.Amend. 1.

18. Obscenity <5=2
City had significant interest in shield­

ing minors from sexually explicit material 
which fell within constitutional definition of 
obscenity for minors. U.S.C.A. Const. 
Amend. 1.

19. Obscenity ©=2.5
Ordinance requiring thac certain sexu­

ally explicit books, magazines, and other 
materials deemed haim ful to minors be 
kept in sealed wrappers and that covers of 
certain materials be blocked w ith opaque 
cover did not unconstitutionally restrict 
adult access to materials protected by First 
.Amendment, but rather was a reasonable 
time, place and manner regulation. U.S. 
C.A. Const.Amend. 1.

20. Constitutional Law ©=250.1(2) • 
Obscenity ©=2.5 _v
Section of ordinance exempting certain 

entities and individuals from criminal pros­
ecution for violation of prohibition against 
open display of sexuaily explicit materials 
deemed harmful to minors violated equal 
protection clause where classification creat­
ed by exemption was not necessary to pur­
ported interest of allowing parents to ex­
pose their children to sexually explicit ma­
terial in controlled context that was free of 
"pandering,1' and, since ordinance provided 
for criminal prosecution in only those cases 
in which there was commercial display, ex­
emption provision could be severed from 
rest of ordinance, U.S.C.A. Const.Amend.
14.
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MEMORANDUM AND ORDER 

MacLAUGHLIN, District Judge.

This m atter is before the Court on plain­
tiffs ' motion for a preliminary and perma­
nent in junction1 restraining the City of 
Minneapolis from enforcing that portion of 
a city ordinance which would prohibit the 
open display of sexually explicit maceriais 
which are deemed harmful to minors. 
FACTS

The action before the Court is a firs: 
am endm ent challenge to a Minneapolis city 
ordinance which requires that certain sexu­
ally explicit books, magazines, and other 
m ateria ls2 deemed harmful to minors be 
kept in sealed wrappers and that the covers 
of certain m aterials be blocked with an 
opaque cover. Minneapolis Ordinances, 
§ 385.131. Plaintiffs are the Upper Mid­
w est Booksellers Association, an incorpo­
rated  trade organization of booksellers, 
publishers, and representatives with mem­
bers in Minnesota, Wisconsin, North and 
South Dakota, and :Iowa, - and ' Harvey 
Hertz, doing business as A Brother’s Touch 
Bookstore. vThe parties ' have stipulated 
th a t under defendant's construction of the 
ordinance, plaintiffs may have material on
•■”'*« \ '■ n *‘
1.. The Court's opinion'incorporates the findings 
■ of fact and conclusions of law required by Fed- 

■'■eral Rule of Civil'Procedure 52. *■- ■
•" 1 :.‘s :  • ••
2. The provisions of the ordinance apply to "writ­

ten, photographic, printed, sound, or published 
materials." Minneapolis Ordinances, § 385.131
(1),(2). The.Court describes proscribed materi­
als under the ordlnace as “books and magazines" 
at various points in this opinion. These refer­
ences are intended as stylistic conveniences rath­
er than all-inclusive descriptions of the ordi­
nance's coverage.

3. The challenged portion of the ordinance has 
been amended since the institution of this ac­
tion. Subsection 6 of the ordinance, as original­
ly enacted by the City Council and signed into

display in their stores which would fall 
within the restrictions of the ordinance.

The challenged portion of the ordinance 
provides as follows:

(6) It is unlawful for any person com­
mercially and knowingly to exhibit, dis­
play, seil, offer to sell, give away, circu­
late. distribute, or attem pt to distribute 
any material which is harm ful to minors 
in its concent in any place where minors 
are or may be present or allowed to be 
present and where minors are able to 
view such material unless each item of 
such material is a t all times kept in a 
sealed 'wrapper.

(a) It is aiso unlawful for any person 
commercially and knowingly to exhibit, 
display, sell, offer co sell, give away, 
circulate, distribute, or attem pt to dis­
tribute any material whose cover, covers, 
or packaging, standing alone, is harm ful 
co minors, in any place where minors are 
or may be present ’ or allowed to be 
present and where minors are able to 
•dew such m aterial unless each item of 
such material is blocked from ’dew  by an 
opaque cover. The requirem ent: of an 
opaque cover shall be deemed satisfied 
concerning such m aterial if those por­
tions of the cover, covers, or packaging 
containing such m aterial harm ful to mi­
nors are blocked from view by an opaque 
COVer. - j,..,

§ 385.131(6).2, -The effect o f the above pro­
vision is tha t the contents and the covers of

law by ihe Mayor on June" 13, 1984, provided as 
"follows; ;

(6) It is unlawful for any person knowingly 
to exhibit, display," sell, offer to seil, give 

. away, circulate, distribute, or attempt to dis­
tribute any material which is harmful to mi­
nors in anyplace where minors are or may be 
present or allowed to be present and where 
minors are able to view such material unless 
each item of such material'is at all times kept 
in an opaque sealed wrapper.

(a) The provisions of this subdivision shall 
also apply to each item of material visually 
depicting nudity, sexual conduct or sexual ex­
citement, upon the cover, covers, or packag­
ing of the material. The requirement of an 
opaque cover shall be deemed satisfied con­
cerning the visual depictions of nudity, sexual
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material are judged separately under the 
ordinance. If the contents of a book or 
magazine contain material th a t is deemed 
harm ful to minors, the publication m ust be 
kept in a sealed wrapper. If the cover of a 
book or magazine visually depicts pro­
scribed material, those portions of the cov­
er m ust be blocked 'with an opaque cover. 
A publication could conceivably have a cov­
er which falls 'within the ordinance and 
contents which do not, or vice versa, 
“Harmful to minors" is defined in the ordi­
nance as foilows:

“Harmful to Minors" means thac quali­
ty of any description or representation, 
in whatever form, of nudity, sexual con­
duct, or sexual excitement, when it:

(1) predominantly appeals to the pru­
rient, shameful, or morbid in terest of 
minors in sex; and

(2) is patently offensive to contempo­
rary  standards in the adult community as 
a whole with respect to w hat is suitable 
sexual m aterial for minors; and

(3) taken as a whole, lacks serious lit­
erary, artistic, political or scientific val­
ue.

Id. § 385.131(3)(e). -
The ordinance contains two significant 

exemptions. First, the ordinance does not 
apply if minors are hot "able to • 'hew the 
proscribed 'm aterial or the covers of such 
material. Businesses can comply with the 
ordinance by totally barring  minors from 
the establishm ent or by phys:c3lly .segre­
gating the proscribed m aterials so th a t mi­
nors do not have access to and cannot 'view 
the materials, and by posting a sign which 
reads .“Adults Only—you m ust be 18 to 
enter.".. Id. § 335.131(6)(b). : The second 
exemption applies to recognized and estab-

. conduct, or sexual. excitement, if those por­
tions of the cover, covers, or packaging con­
taining the visual depictions are blocked from 
view by the opaque cover.

This portion of the ordinance took effect on 
January 1, 1985. Plaintiffs' complaint in the 
instant case was filed on January 2, 1985. The 
ordinance was amended, to its current form 
subsequent to the hearing on plaintiffs' motion 
for preliminary and permanent injunctive relief 
which was held on January 22, 1985. The 
amendments were passed by the City Council on

lished schools, religious institutions, muse­
ums, medical clinics ana physicians, hospi­
tals, public libraries, governm ental agen­
cies, and individuals in a parental relation­
ship -with the minor. Id, § 38S.131(7)(a),
(b).

There have been no prosecutions under 
the ordinance. Plaintiffs brought the in­
s tan t action for declaratory and injunctive 
relief shortly a fte r the ordinance took ef­
fect on January  1, 1985, and the Court 
issued a tem porary restraining order en­
joining enforcem ent of the ordinance on 
Jan u ary  7, 1985.
DISCUSSION

[1—3] Although the language of the 
firs t amendment speaks in absolute terms, 
it is clear that not all pure speech falls 
within the protection of the amendment. 
In Chap Husky v. New Hampshire, 315 
U.S. 563, 62 S .C t 766, 36 L E d . 1031 (1942), 
the United States Supreme Court stated 
tha t

[tjhere are certain well-defined 3nd nar­
rowly limited classes of speech, the pre­
vention and punishm ent of which have 
never been thought to raise any Constitu- 

.tional problem.-..These include the lewd 
and obscene I t has been well ob­
served tha t such utterances are  no essen- 

:■ tial p a rt of any exposition .of ideas, and 
are  of such slight social , value as a step 
to tru th  that any benefit, th a t may be 
derived from them is clearly outweighed 

.: by the social in terest in order and.morali- 
ty. • v  IM.n W ’ 

Id. a t  571-572, 62 S.CL a t 768-769 (foot­
notes omitted). I t  is now well settled that 
obscene material is not within the area of 
constitutionally protected free speech or 
press. Miller v. California, 413 U.S. 15,

January 25, 1985 and signed by the Mayor on 
January 30. 1985, and are presently In effect.

The Court has given counsel an opportunity to 
comment upon the effect of the amendments on 
the present litigation. Neither side has any ob­
jection to the Court's determining the constitu­
tionality-of the ordinance as amended. Since 
there have been no prosecutions under the origi­
nal ordinance, there is no ease or controversy 
regarding the original ordinance. The Court 
w ill therefore determine the constitutionality of 
Ihe amended ordinance.
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23. 93 S.Ct. 2607, 2614. 37 L.Sd.2d 419 
(1973). Because of the inherenc dangers 
involved in regulating any type of expres­
sion, however, the Supreme Court has on 
several occasions revised and refined the 
definition of obscenity, in order to develop 
appropriate limits on the permissible scope 
of regulation. See, e.g., Roth. y. United 
Slates, 354 U.S. 476, 77 S.Ct. 1304, 1 
L.Ed.2d 1498 (1957); Memoirs v. Massa­
chusetts. 383 U.S. 413, 36 S.Ct. 975, 16 
L.Ed.2d 1 (1966); Miller v. California. 
Under the current definition of obscenity, 
as set forth in Miller v. California. prohi­
bitions on obscene materials must "be iimic- 
ed co works which, taken as a whole, ap­
peal to the prurient interest in sex, which 
portray sexual conduct in a patently offen­
sive way, and which, taken as a whole, do 
not have serious literary, artistic, political, 
or scientific value." Miller, 413 U.S. at 24, 
93 S.Ct. at 2614.

[4] The ordinance in question in the in­
stant case is not, of course, aimed at regu­
lating materials which are obscene as to 
adults. Rather, the ordinance is designed 
to protect children from being exposed to 
sexually explicit material. While minors 
are entitled to a significant degree of first 
amendment protection, see Tinker v. Des 
Moines'School District, 393 U.S. 503, 89 
S.Ct.; 733, 21 L.Ed.2d 731 (1969),'the Su­
preme Court has squarely held that a state 
or municipality may place stricter controls 
on'materials'available'to youths than on 
those which are available to adults. '.Gins­
berg v. New York, 390 U.S..629, 88 S.Ct 
•1274, 20 L.Ed.2d 195 (1968); - In Ginsberg, 
the Court upheld a New York jaw. which 
prohibited the sale of non-obscene (as to 
adults), sexually explicit, literature to mi­
nors under the age of 17. The Court ap­
proved the concept of "variable obscenity,” 
holding that legislation may constitutional­
ly adjust the definition of obscenity.‘“ to 
social realities by permitting the appeal of

4. The Supreme Court has recognized the signifi­
cant governmental interest in the protection of 
minors on a number of other occasions. See. 
&£,, P rin c e  v. M a s sa c h u se tts , 321 U.S. 158. 168. 
64 S.Ct. 438, 443. 88 L.Ed. 645 (1944) ("(a) 
democratic society rests, for its continuance,

. . .  [sexuaily explicit] material to be as­
sessed in terms of the sexual interests . . . 1 
of ...  minors." Id. at 638, 88 S.Ct. ac 
1279, quoting Mishkin v. New York, 383 
U.S. 502, 509, 36 S.Ct. 953, 963, 16 L.Ed.2d 
56 (1966).

The Court in Ginsberg pointed to two 
governmental interests whicr ’"stified the 
limitations on the availability of sexually 
explicit material to minors which were con­
tained in the New York statute. First, the 
Court noted that "constitutional interpreta­
tion has consistently recognized that the 
parents' claim to authority in their own 
household to direct the rearing of their 
children is basic in the structure of our 
society," and that parents and others re­
sponsible for children's well-being "are en­
titled to the support of laws designed to aid 
discharge of that responsibility." 390 U.S. 
ac 639, 38 S.Ct. at 1280. Second, the Court 
stated that government "has an indepen­
dent interest in the well-being of its 
youth." Id. at 640, 88 S.Ct. at 1281. The 
Court quoted wich approval the comments 
of Chief Jud^e Fuld of the New York 
Court of Appeals, in his concurring opinion 
in People v.'Kahan, 253 N.Y.S.2d 391, 392, 
15 N.Y.2d 311, 206 N.E.2d 333.(1965):
-. While the supervision "of children's 

reading may best be left to their parents, 
the knowledge that parental control or 
guidance cannot always be provided and 

, society's transcendent interest in protect­
ing the welfare of children justify rea­
sonable regulation of the sale of material 

. to them.,.,It is, therefore,! altogether.fit- 
. ting and proper for a state to include in a 
.. statute designed to regulate the sale of 

pornography to children . special stan­
dards, broader than those embodied in 
legislation aimed at controlling dissemi­
nation of such material to adults'.-” ;

390 U.S. at 640, 88 S.Ct at 1281.*.. After 
reciting the above two government'inter-

• ' .r>
upon the healthy, well-rounded growth of young 
people into full maturity as citizens"); FCC v. 
P a c if ic a  F o un d a tio n , 438 U.S. 726. 98 S.Cl. 3026, 
57 L-Ed^d 1073 (1978) (government's interest in 
"well-being of its youth” held to justify special 
treatment of indecent broadcasting received by
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ests, die Court applied a mere rationality 
standard to determine whether the legisla­
ture could constitutionally determine that 
exposure to the materials in question was 
in tact harmful to minors. It found that 
the 'legislature's determination was not ir­
rational because existing studies had nei­
ther proved nor disproved a "causal link” 
between exposure of minors to sexually 
explicit macerial and impairment of their 
ethical and moral development. Id. at 641— 
543, 38 S.Ct. at 1231-32.

Justice Stewart, in his concurring opinion 
in Ginsberg, provided an additional theoret­
ical justification for stricter regulation of 
the dissemination of sexually explicit mate­
rials to minors:

I think a State may permissibly deter­
mine tnat, at least in some precisely de­
lineated areas, a child—like someone in a 
captive audience—is not possessed of 
that full capacity for individual choice 
which is the presupposition of First 
Amendment guarantees.

Id. at 649-350, 88 S.Ct. at 1236-1237 (foot­
note omitted). Thomas Emerson, a com­
mentator who is committed to the notion 
that ”[n]o general restriction on expression 
in terms of 'obscenity' ,can —  be recon­
ciled with the First amendment," relie3 on a 
variant of this "diminished capacity" theme 
to support his view that government has a 
broader power to regulate literature sold to 
children: ■ -

' • Different factors come into play, also,
• where the interest* at stake is the effect 

of erotic expression upon children.- The 
world'of children'is not strictly part of 
the adult realm of free expression. The 
factor of immaturity, and perhaps other 
considerations, impose different rules. 
Without attempting here to. formulate
boih children and adults); .Vew Y o rk  v . F e rb e r . 
458 U.S. 747. 757. 102 S.Ct. 3348. 3355, 73 
L E dJd  1113 (1981) (government’! interest in 
prevention of sexual exploitation and abuse of 
children justifies statute prohibiting distribution 
of visual materials depicting children engaged 
in sexual performances, regardless of whether 
material is obscene).

5. The ordinance does contain a prohibition 
against the sale to minors of materials deemed 
harmful to minors. § 385.131(4). but plaintiffs

the principles relevant: co freedom of ex­
pression for children, it suffices to say 
that regulations of communication ad­
dressed to them need noc conform to the 
requirements of the first amendmenc in 
the same way as those applicable to 
adults.

Emerson. Toward a General Theory of the 
First Amendment, 72 Yale L.J. S77, 938-39 
(1963).

[5] While children do not have first 
amendment rights co-extensive with adults, 
there are limits to government's ability to 
restrict the freedom of speech on the 
ground of protecting minors. In Erznoz- 
nik v. City o f Jacksonville, 422 U.S. 205, 
95 S.Ct. 2268, 45 L.Ed.2d 125 (1975). the 
Supreme Court struck down as unconstitu­
tionally overbroad an ordinance which pro­
hibited the showing of films containing nu­
dity by drive-in movie theaters with screens 
visible from a public street or place. The 
municipality attempted to support the ordi­
nance as an exercise of its police power to 
protect children. The Court rejected this 
argument, reasoning thac not all displays 
of nudity can be considered obscene even, 
as to minors. The Court stated that 
"[sjpeecn that is neither obscene as to 
youths nor subject to some other legitimate 
proscription cannot be suppressed solely to 
protect the young.from ideas or images 
that a legislative body thinks unsuitable for 
them.". Id. at 213-14, 95 S.Ct. at 2274-75.
. The challenged provision of the ordi­
nance in the instant case, unlike the legisla­
tion in Ginsberg/ deals primarily with the 
displaying of explicit.sexual material rather 
than its distribution or sale,3 and therefore 
raises slightly different first amendment 
questions.* Plaintiffs make four basic ar-

have not challenged this aspect o f 'the -o rd i­
nance.................................. - !**' ’

• rl »•« .‘ j ?
6. The United States Supreme Court has yet to 

deal squarely with the issues raised by display 
regulations such as the one in the instant case. 
The United States Court of Appeals for the 
Tenth Circuit recently upheld an ordinance 
which required an opaque cover but not a 
sealed wrapper for materials deemed harmful to 
minors. U .S . ,Vewr v, C a sa d o , 721 F,2d 1281 
(ICth Cir. 1983). At least two state courts have
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gumencs for why die display ordinance 
should be held unconstitutional. First, 
plaintiffs argue th a t the ordinance is imper­
missibly overbroad because it allows for 
separate consideration of the contents and 
cover of a work, and therefore fails to treat 
the work "as a whole." Second, plaintiffs 
contend th a t the ordinance unauiy restricts 
the first am endm ent rights of adults, be­
cause it impedes adult access to m aterials 
which, while harm ful to minors, are noc 
obscene as to adults. Third, plaintiffs a r­
gue that the provision of the ordinance 
which exempts public libraries, churches, 
schools, and doctors violates the equal pro­
tection clause of the fourteenth amend­
ment. Finally, plaintiffs argue th a t the 
provision exem pting religious organizations 
constitutes an establishm ent of religion in 
violation of the first and fourteenth amend­
ments. The Court will discuss each of 
these contentions in tu rn ,7 a fte r an exami­
nation of the threshold question of stand­
ing.

A. S tanding

[6] Plaintiffs m ust ailege a “personal 
3take in the outcome of the controversy" in 
order to establish th a t they have san d in g  
to invoke the jurisdiction of the federal 
courts." B aker v. Carr, 369 U.S. 186, 204, 
32 S.CL 691, -703, 7 L.Ed.2d 663 (1962). 
The standing requirem ent is designed "to 
assure th a t concrete adverseness which 
sharpens the presentation of issues upon 
which the court so largely  depends for illu­
mination .of ■ difficult constitutional ques­
tions." . Id.- - In the instant case, defendant 
contends th a t plaintiffs have failed to dem­
onstrate th a t they have standing to seek

upheld similar display legislation. A m e r ic a n  
B o o k s e lle r s  A s s 'n , I n c .  v . R e n d e lt , —  PaAuper.
 , 481 A.2d 919 (1984); C a p ito l S e w s  C \. In c .
v . N a s h v i l le , 562 S.WJJd 430 (Tenn.'.978). A 
number of courts have, however, '.mick down 
such legislation as unconstitutionally overbroad 
when it sought to regulate material that is not 
obscene as to minors. See , e .g ,  R u s h ia  v . T ow n  
o f  A s h b u m h a m ,  582 F.Supp. 000 (D.Mass.1983); 
A m e r ic a n  B o o k s e lle r s  A s s 'n , In c . v . S u p e r io r  
C o u r t , 129 Cal_App.3d t97, 181 Cal.Rptr. 33 
(1982); C a ld e r o n  v. P u f f a lo , 61 App.Div.2d 323. 
402 N.Y.S.2d 685 (.1978). See  a ls o  A m e r ic a n  
B o o k s e lle r s  A s s 'n , In c . v. Webb, 590 F.Supp. 677

Defend­
ant points to the following facts to support 
its argum ent that plaintiffs lack standing. 
First, individual plaintiff H arvey Hertz 
merely alleges tha t he is the ow ner of A 
Brocher’s Touch 3ookstore. and tha t this 
store is located in the city of Minneapolis. 
Second, the stipulation of facts entered into 
by the parties simply provides th a t the 
plaintiffs “m ay  have macerial on display in 
their scores which wouia fair ’within the 
restrictions of the ordinance." Stipulation 
of Facts, 1 4 (emphasis added). Third, one 
of the members of plaintiff Upper Midwest 
Booksellers Associations 5 has sta ted  in an 
affidavit th a t his bookstores do not contain 
any material which could be deemed 
"harm ful to minors" as defined in the ordi­
nance. Defendant contends th a t in light of 
the above facts, the claims of the plaintiffs 
are too speculative to justify  the exercise 
of jurisdiction in this case. D efendant fu r­
ther argues that because Lhe Upper Mid­
west Booksellers Association is a trade 
organization with merely economic pur­
poses, it lacks standing to litigate the first 
amendment issues a t stake in th is ; C3se.

[7-9] The Court finds th a t plaintiffs do 
have standing to seek declara to ry  and in­
junctive relief. Plaintiffs'- allegations in 
the instant case are clearly more than 
"generalized grievances" which all citizens 
share. See, e.g., Schlesinger v. Reservists 
Committee to Stop the War, 418 U.S. 208, 
94 S.CL.2925, 41 L.Ed.2d 706 (1974).; The 
Supreme Court has recognized th a t in first 
amendment cases involving a criminal pen­
alty, ■ -! '

(N.D.Ga.1984) (display provision of ordinance 
containing constitutionally adequate definition 
of obscenity for minors temporarily enjoined).

7. Because the Court has determined that the 
exemption violates the equal protection clause, 
it does not reach the establishment arguments 
advanced by plaintiffs.

8. Don Blyly, proprietor of Uncle Edgar s Mys­
tery Bookstore and Uncle Hugo’s Science Fic­
tion Bookstore, both located in (he city of Min­
neapolis.
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[i]t is noc necessary thac . . .  [a party] 
first expose himself Co actual a rrest or 
prosecucion to be encitled to challenge a 
s ta tu te  thac he claims deters the exercise 
of his constitutional rights.

Steffel v. Thompson. 415 U.S. 452, 459, 94 
S.Ct. 1209, 1215, 39 L.Ed.2d 505 (1974).9 
The ordinance poses a genuine th reat to 
booksellers and other retailers, since it ob­
liges them to make judgm ents about 
whether to seal and cover m aterials in their 
store if they w ant to avoid criminal liabili­
ty. This burden is a substantial one for 
boch individual plaintiff Harvey H erts and 
the Minneapolis member stores of plaintiff 
Upper Midwest Booksellers Association. 
While the ordinance's standard for "harm ­
ful to minors" is not subject to a constitu­
tional challenge for vagueness, see M ille r  
v. California; Ginsberg v. New York, nei­
ther is it simple to apply. The fact chat the 
parties' stipulation s ta tes th a t plaintiffs 
may 'have proscribed m aterials in their 
stores, rather than tha t they do have such 
material, is not sign ifican t Plaintiffs face 
criminal prosecution under the ordinance 
and would therefore understandably be re­
luctant to admit th a t they have m aterials 
that are harmful to minors in their stores. 
This is especially true given the ordinance’s 
requirem ent th a t violations be "knowing." 
Finally, regardless of w hether the plain­
tiffs ultimately prevail on th e ir ' constitu­
tional claims, the existence of the ordinance 
has a potentia l chilling effect on speech, so 
that the standing requirem ent, is satisfied 
in this ‘case. ." See. Cruz v.:.Ferre, 571 
F.Supp. 125, 129 (S.D.Fla.1983). The Court 
therefore finds th a t the plaintiffs possess 
the requisite "personal stake" in the out­
come of this litigation.

[10,11] Defendant focuses much of its 
standing argum ent on the question of 
w hether plaintiff Upper Midwest Booksel­
lers Association has standing to sue as a 
representative of its member bookstores.

9. The standing requirement has been considera­
bly relaxed in the area of first amendment liti­
gation. See  D ro a d r ic h  v. O k la h o m a , a l l  U.S. 
601. 611-13. 93 S.Ct. 2908. 2915-16. 37 L.Ed.2d 
830 (1973). Individuals may challenge legisla­
tion wen when their own rights of free expres-

An association has standing to bring suit 
on behalf of its members when (1) its mem­
bers would otherwise have standing to sue 
in their own right; (2) the interests it seeks 
to protecc are germane to the organiza­
tion's purpose; and (3) neither the claim 
asserted nor the relief requested requires 
the participation in the law suit of each of 
the individual members. H unt v. Wash­
ington Apple Advertising Commission, 
432 U.S. 333. 342-43, 97 S.Ct. 2434, 2440- 
41. 53 L.Ed.2d 383 (1977). The prerequi­
sites for associational standing set forth in 
Hunt are clearly present in the instant 
case. The Court has already discussed the 
question of whether individual bookstore 
members of the Upper Midwest Booksel­
lers Association would have standing. 
With respect to the second part of the 
Hunt test, the present litigation is clearly 
germane to the purpose of Upper Midwest 
Booksellers Association—"improving the 
climate for bookselling, increasing the flow 
of information and encouraging more peo­
ple to read.” Plaintiffs' Complaint, 13. 
Finally, since the present action for declar­
atory and injunctive relief is a facial chal­
lenge to the constitutionality of the Minne­
apolis ordinance, made on the basis of a set 
of stipulated facts,, there is no need for 
individualized proof, so tha t plaintiffs have 
satisfied the third part of the H unt test. 
The Court notes tha t a t least one .o ther 
federal court has !explicitly held th a t a bo­
okseller's association-similar to the plaintiff 
in the instan t case has standing to raise the 
first am endm ent claims of its members, 
American .-Booksellers Ass'n v. Me- 
Auliffe, 533 F.Supp. 50 (N.D.Ga.1981). See 
also American Booksellers Ass'n v. Ren- 
dell, —  Pa.Super. — , 481 A.2d 919, 932 
(1984). Accordingly,- the Court m ust reject 
defendant's standing argum ents and pro­
ceed to determ ine the m erita of this litiga­
tion.

ston are not violated, so long as the very exist­
ence of the legislation "may cause others not 
before the court to refrain from constitutionally 
protected speech or expression." Id . at 612, 93
S.Ct. at 2915.
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B. Overbreadth
[12] Plaintiffs initially argued thac the 

ordinance is unconstitutionally overbroad 
because it prohibits the display of materials 
which are not obscene as to either adults or 
minors. While states and localities may 
adopt a broader definition of obscenity for 
children, Ginsberg v. New York, 390 U.S. 
629, 38 S.Ct. 1274, 20 L.Ed.2d 195 (1963), 
the Supreme Court has clearly heid that 
mere- nudity is noc obscene as co either 
minors or adults. Erznoznik v. City o f 
Jacksonville, 422 U.S. 205, 95 S.Ct. 2253, 
45 L.Ed.2d 125 (1975). Plaintiffs contended 
thac under the plain language of section 
3S5.l3l(6)(a), as originally enacted,10 the or­
dinance applied to any material with mere 
nudity on its cover, regardless of whether 
that nudity is harmful to minors. Defend­
ant argued that subdivision (6)(a) was in­
tended to incorporate the harmful to mi­
nors standard, and that it was therefore 
not unconstitutionally overbroad. Subse­
quent to the hearing on plaintiffs' motion 
for preliminary and permanent injunctive 
relief, the Minneapolis City Council enacted 
an amendment to subdivision (6)(a) which 
explicitly provides that in order to trigger 
the requirements of the ordinance, the cov­
er of a book or magazine must be harmful 
to minora. _ Accordingly, plaintiffs'. argu­
ment that the ordinance is overbroad as to 
minora because it prohibits the display of 
material which is not obscene as to minora 
is now moot.11 _ , ................
, [13,. 14] Plaintiffs make a second argu­

ment that the ordinance-is unconstitutional­
ly overbroad..which is.unaffected by the 
recent amendment to subdivision (6)(a) of 
section .385.131.-''Plaintiffs contend that 
since the Supreme Court’s decisions on ob­
scenity, require, consideration of a work as 
"a whole," the ordhance's provision for 
separate consideration of .the cover of a 
work and of its consents violates the first 
amendment The Court. recognizes that 
current constitutional standards do require
10. See footnote number 2 for the text of the 

original subsection 6(a).

11. Counsel for both parties have advised the 
Court that they agree that the effect of the 
«02FSuop— 31

chat a work muse be considered as a whole, 
so that an isolated scene or passage, which 
would be obscene if standing alone, wiil not 
render a work obscene if it bears a rational 
relationship to the rest of the work. M ille r 
v. Californ ia ; Ginsberg v. New York. De­
spite this general standard for obscenity, 
which applies to both minors and aduits, 
the Court cannot accept plaintiffs' argu­
ment. The context of speech is an impor­
tant factor in determining the scope of 
permissible regulation. Cf. Joseph 3urs- 
tyn. Inc. v. Wilson, 343 U.S. 495, 503. 72 
S.Ct. 777, 781, 96 L E d . 1093 (1952) (each 
medium of communication presents particu­
lar problems and demands different rules). 
The "as a whole" standard has been devel­
oped by the Supreme Court in the context 
of legislation which banned outright the 
distribution or possession of certain materi­
als deemed obscene to either minora or 
adults. In such a context, it makes sense 
to treat the work as a whole, since the 
issue is whether it is appropriate for indi­
viduals to purchase and read or view the 
entire work. In the instant case, by con­
trast, the primary concern which prompted 
the legislation was the display  of materials 
which are harmful to minora. A child who 
walks into a store : which openly displays 
material .with sexually explicit covers may 
be harmed simply by viewing those'covers. 
In effect, to a child who may never acquire 
and read or view the entire work, the cover 
of the book or magazine is the ’.‘work as a 
whole." -It ■ ■;
.. [15],..Plaintiffs. contend that the ' Su­

preme Court's decision-in Erznoznik  dic­
tates a rejection of the argument that,cov­
ers may be treated separately because a 
minor entering a store.may only see the 
cover of. a. book.. . Plaintiffs maintain that a 
similar argument.was made and rejected in 
Erznoznik:  that, to a motorist driving by a 
drive-in theater which has occasional dis­
plays of nudity, the nude scene constitutes

amendment to tlie ordinance is to moot plain­
tiffs' argument (hat the ordinance is overbroad 
because it would prohibit ihe display of mere 
nudity.

that
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r.he "whole work" to that viewer. The 
shortcoming in this argument is that the 
basis of the Supreme Court's decision in 
Erznoznik  was that the drive-in movie or­
dinance was overbroad because mere nudi­
ty is not obscene as to aduits or  minors. 
In the instant case, under the plain lan­
guage of the ordinance, the oniy covers 
which are regulated are those which are 
harmful to minors. The Court must there­
fore reject plaintiffs' argument that the 
ordinance is overbroad because it fails to 
treat works "as a whole."
C. Impact of the ordinance on adults’ 

first amendment rights 
Plaintiffs contend that the ordinance is 

overbroad as to adults because it unduly 
restricts the availability of materials which 
are clearly protected by the first amend­
ment. Plaintiffs' argument is that there is 
a category of material which, while admit­
tedly harmful to minora, is not obscene as 
to adults. Because of the ordinance’s dis­
play restrictions, adult access to this cate­
gory of material is circumscribed to some 
extent. First, plaintiffs contend that the 
requirement of an opaque cover restricts 
the ability of idult3 to view the cover of 
books or magazines that fall 'within the 
scope of the ordinance. Second, and more 
important, plaintiffs argue that the require­
ment of a sealed wrapper would prevent 
adults from thumbing through the book or 
magazine prior to deciding whether or not 
to purchase it 

Plaintiffs contend that the restrictive im­
pact of the ordinance places it squarely 
within the Supreme Court’s holding in B ut• 
le r v. Michigan, 352 U.S. 380, 77 S.Ct 524, 
1 L.Ed.2d 412 (1957). In Butler, a unani­
mous Supreme Court 3truck down a statute 
which made it unlawful "to make available 
for the general reading public . . .  a book 
. . .  found to have a potentially deleterious 
influence upon youth." 352 U.S. at 382-83, 
77 S.C t at 525. The Court found that this 
legislation was “not reasonably restricted 
to the evil with which it is said to deal." id. 
at 383, 77 S.C t at 526, since it prohibited

the distribution of protected material to 
adults. The effect of the statute, accord­
ing to the Court in Butler, was "to reduce 
the aduit population of Michigan co reading 
only what is fit for children." Id.

Plaintiffs dearly overscate their case 
somewhat when they claim thac the instanc 
case poses the same problem that the Su­
preme Court was faced 'with in Butle r.'2 
The Minneapolis ordinance, unlike the stat­
ute in Butler,'does not prohibit aduits from 
purchasing non-obscene materials; aduits 
continue to have ultimate access to the 
materials in question. Moreover, adults may 
peruse these materials in "aduits only" 
bookstores or in "adults only" sections of 
stores open to both minors and adults. Fi­
nally, adults may thumb through the con­
tents of publications which are required 
under the ordinance to have oniy their cov­
ers blocked from view. Despite these fac­
tors which distinguish the instant case 
from Butler, the ordinance dearly does 
infringe to some extenc on adults' access to 
materials which are protected under the 
first amendment. Defendant argues thac 
the restrictions imposed by the ordinance 
are justifiable time, place, and manner reg­
ulations. 7 • ■ J

[161 The Supreme Court ha3 held on a 
number of occasions that a state or munici­
pality may protect .individual privacy by 
enacting content neutra l time, place, and 
manner regulations of speech. Erznoznik 
V. C ity o f  Jacksonville; Kovacs v. Cooyer, 
336 U.S. 77, 69 S.Ct. 448, 93 L E d . 513 
(1949) (limitation on use of 30und trucks); 
Groyned v. City o f Rockford, 408 U.S. 104, 
92 S.CL 2294, 33 L.Ed.2d 222 (1972) fban on 
willful malting, on grounds ?Hjaccnt to 
school, of any noise which disturbs J .  : 
good order of the school session). When 
government sheds its neutrality, .however, 
and "undertakes selectively to shield the 
public from some kinds of speech on the 
ground that they are more offensive than 
others, the First Amendment strictly limits 
its power." Erznoznik, 422 U.S. at 209, 95 
S.Ct. at 2272. Plaintiffs conterd that the

12. B u t s te  H ills b o ro  H tw i Co, v. C ity  o f fa rn p a . 451 F.Supp. 952. 954 (M.D.Fla. 1978).
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Minneapolis ordinance is such an impermis­
sible attem pt a t  content based regulation, 
since it selects a particular category of 
speech.

[17] While content neutrai regulation is 
a fundamental principle of first amendmenc 
law that shouid noc be iightly abandoned, 
the Supreme Court has on a number of 
occasions considered the contenc of speech 
in the course of determining the scope of 
permissible regulation. See, e.g.. Lehman 
v. City o f  Shaker Heights, 418 U.S. 298, 94 
S.Ct. 2714, 41 L.Ed.2d 770 (1974) (public 
transit system may accept product adver­
tising and reject political advertising); V ir­
g in ia  Pharmacy Board v. Virginia Con­
sumer Council 425 U.S. 748, 96 S.CL 
1817, 43 L.Ed.2d 346 (1976) (Stewart, J. 
concurring) (difference between commer­
cial advertising and ideological communica­
tion permits regulation of former tha t 
would be impermissible 'with respect to lat­
ter); Young v. American M in i Theatres, 
Inc., 427 U.S. 50, 96 S.Ct. 2440, 49 L.Ed.2d 
310 (1976) (city may enact restrictive zon­
ing ordinance th a t applies only to “adult" 
movie theaters). “Selective" time, place, 
and m anner restrictions have been upheld 
when the speaker intrudes on the privacy 
o f the home, Rowan v. Post Office Dept, 
397 U.S. 728, 90 S.CL 1484, 25 L.Sd.2d 736 
(1970), or when it is impractical for a cap­
tive audience to avoid exposure, Lehman v:- 
C ity o f Shaker-Heights. "See also Young 
v. American M in i Theatres, Inc., 427 U.S.. 
a t  85-86, 96 S.CL a t 2459-2460 (Stewart, J. 
dissenting) (first am endm ent requires " th a t 
time, place, and m anner regulations that 
a ffec t protected expression be content neu­
tral except in the lim ited context o f a 
captive o r juvenile audience " (emphasis added'). -  .

[18] The fact tha t the display regula­
tions in the ordinance are not strictly con­
ten t neutral, then, does not necessarily 
mean that they are constitutionally invalid. 
Plaintiffs' challenge to the display regula­
tion requires the Court to balance the city's 
in terest in protecting minors from sexually 
explicit material against adults' right to 
read or view material protected by the first

amendment. In balancing these competing 
concerns, the significant issue is whether 
the display regulations are  sufficiently nar­
rowly tailored to the governmental inter­
est. There is no question that the cicy has 
a significant interest in shielding minors 
from sexually explicit material which fails 
within the constitutional definition of ob­
scenity for minors. Ginsberg. The re­
quirem ent of an vpaque cover directly fu r­
thers thac interest. See American Book­
sellers Association v. Rendeil —  Pa.Su- 
p e r .  , 481 A.2d 919, 942 (1984) ("regula­
tion of sales without concroi over commer­
cial displays of m aterials deemed, harmful 
to mi.iors would render" efforts to protect 
the psychological well-being of youth mean­
ingless). .Moreover, on the other side of 
the balance, the opaque cover requirem ent 
imposes a  minimal infringement on adults' 
first amendment rights. Under the ordi­
nance, adults may still view the contents of 
m aterials that have only covers which are 
harm ful to minors. The C>urt agrees with 
the reasoning in M.S. News v. Casado, 721 
F.2d 128L (10th Cir.1983), in which the 
Tenth Circuit recognized that an opaque 
cover requirem ent would to some degree 
restric t the viewing by adults of protected 
material, b u t uphelu such a. restriction on 
the ground.that it was reasonable, in tha t 
adults continued to have some access to 
this material and could still purchase such 
m aterial,- , r " —i (,* * -> -<*. .... * * -

[19] .While th e ' Court 'subscribes' to the 
reasoning: of the Tenth Circuit' in M.S. 
News,' it  recognizes' that'-!the'M inneapolis' 
ordinance is more restrictive, than the ordi­
nance in that case, since’ the Minneapolis 
ordinance provides for sealed'w rappers os 
well as opaque covers., A sealed wrapper 
obviously works a g reater restriction bn 
adult access than does a simple opaque 
cover. ‘Nevertheless, adults who desire to 
peruse the contents of materials which are 
deemed harmful to minora prior to purchas­
ing them do have a number of options 
under the ordinance. Adults continue to 
have wholly unimpeded access to sexually 
explicit materials in stores which exclude 
minors and in stores which have segregat­
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ed "adults only" sections. Second, nothing 
in the ordinance precludes retailers from 
keeping "inspecdon copies" of proscribed 
m aterial behind the counter. Finally, an 
adult customer can request that a sealed 
w rapper be removed in order to allow in­
specdon of the contents of a pardcular 
book or magazine covered by the ordi­
nance. The Court finds th a t these options 
represent an appropriate accommodation 
between the city’s strong interest in pro­
tecting minors from exposure co sexually 
explicit material and adult first amendment 
rights.

The Court's determination that the Min­
neapolis ordinance is a reasonable time, 
place, and m anner regulation is supported 
by the Supreme Court's decision in Young 
v. Am erican M ini Theatres. 427 U.S. 50, 
96 S.CL 2440, 49 LEd.2d 310 (1976). In 
Young, the Supreme Court was faced with 
a challenge to a zoning ordinance which 
required that "adult" motion picture thea­
tres noc be located within 1.000 fee t of any 
o ther such establishment or within 500 feet 
of 3 residential area. A plurality of the 
Court recognized that this was content 
based regulation, bu t upheld the ordinance 
because the city had a sufficient in terest in 
preserving the quality of urban life, be­
cause society's in terest in protecting erotic 
speech is of a lesser magnitude than its 
in terest in protecting political speech, and 
because the ordinance regulated the place 
of unlawful speech w ithout suppressing i t  
Justice Powell concurred in the judg m en t 
While he disagreed that erotic m aterials 
can be treated differently than o ther forms 
of speech, he voted to uphold the zoning 
ordinance because of the minimal impact 
which it had on the freedom of expression. 
Justice Powell noted tha t 

The ordinance is addressed only to the 
places a t  which this type of expression 
may be presented, a restriction that does 
not interfere with co n ten t Nor is there

any significant overall curtailm ent of 
adult movie presentations, or the oppor­
tunity  for a message to reach an audi­
ence.

427 U.S. ac 7S-79, 96 S.CL a t 2456.
The opinion in Young provides strong 

support for the conclusion tha t the Minne­
apolis ordinance's sealed wrapper require­
m ent presents a mere inconvenience to 
adults who wish to look ac sexually explicit 
m aterials before purchasing them, ra ther 
than an unconstitutional restriction. The 
requirem ent of a wrapper does not limit the 
creators of sexually explicit m aterials in 
any way. Moreover, adults may continue 
co browse through sexually explicit m ateri­
als in stores which are "aduits only" or which 
have "adults only" sections; in a sense, the 
ordinance simply regulates the place in 
which adults may have totally unrestricted 
access to these  materials, and the m anner 
in which retailers may display such m ateri­
als. While some adults may be minimally 
inconvenienced by the ordinance, any such 
inconvenience is outweighed by the city's 
s trong  in te rest in protecting minors from 
being exposed to sexually explicit m aterial. 
The C ourt's determination in this regard 
does not r e s t  on a judgm ent that erotic or 
sexually explicit m aterials are entitled to a 
lesser m agnitude of firs t am endm ent pro­
tections th an  • o ther types of ■ speech.13 
R ather, the Court believes that the restric­
tions contained in the ordinance are  suffi­
ciently narrow ly tailored to the governmen­
tal interest.

P laintiffs a r g u e ’that th e 'm o s t serious' 
reduction in adult access to protected m ate­
rials caused by the ordinance is th a t w hich: 
will resu lt from  the self-censoring behavior 
of retailers. Plaintiffs contend th a t the 
ordinance imposes a particularly onerous 
burden on retailers since separate decisions 
m ust be m ade with respect to whether the 
covers and  the contents of books or maga­
zines are  harm ful to m inor.. The effect of

13. Tile Court docs take note of the fact, how- B r o w n  v . L o u is ia n a , 383 U.S. 131, 36 S.Ct. 719.
ever, that the expression involved in this case is 15 LEd.2d 637 (1966): P o l ic e  Dept, o f  C h ic a g o  v.
not of the type in which die effectiveness or the M o s le y , 408 U.S. 92. 92 S.Ct. 2286, 33 LEd.2d
content of the message depends upon where or 212 (1972). See  Y o u n g  v . A m e r ic a n  M in i T h en -
how it is conveyed. C f. C o x  v. L o u is ia n a , 379 t r es, 427 U.S. at 78. 96 S.Ct. at 2456.
U.S. 536. 85 S.CL 453. 13 L E dJd 471 (1965);
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the ordinance, according to plaintiffs, will 
be th a t retailers, wary of prosecution-, will 
avoid all materials having anything to do 
■with sex, thereby depriving adults of ac­
cess to protected materials. This argu­
ment is of little m erit F irs t  plaintiffs 
concede that the "harm ful to minors” defi­
nition in the ordinance comports with the 
requirements of the Constitution as se t 
forth in Miller v. California  and Ginsberg 
v. Mew York, so that retailers are not being 
asked to make a particularly novel judg­
ment, Second, the ordinance requires tha t 
violations of its provisions m ust be “know­
ing” before a retailer will be subject to 
criminal prosecution. § 385.131(6). This 
scienter requirem ent undercuts the argu­
m ent that retailers would practice self-cen­
sorship, since retailers are not required by 
the ordinance to be aware of the contents 
of every book or magazine in their shop. 
See American Booksellers Association,
Inc. v. Rendell, —  Pa.Super. ------ , 481
A.2d 919, 941 (1984). The Court notes th a t 
the case which plaintiffs rely on to support 
their access argum ent, S m ith  v. Califor­
nia, 361 U.S. 147, 30 S.CL 215, 4 L.Ed.2d 
205 (1959), involved an obscenity ordinance 
which did not contain a scienter require­
ment. • *’r;s v

While the Minneapolis ordinance does im­
pose some limitation on adult access’ to 
protected material, then, the Court finds 
tha t any such infringem ent on adults is 
minimal, and clearly outweighed by the 
city's substantial in terest in .protecting the 
well being of minors. Moreover, while Lhe 
ordinance is content based in the sense that 
it regulates only sexually explicit materials, 
it does not place any limitations on the 
creators of such materials, and its restric­
tions are narrowly tailored to the..city 's 
in terest in protecting children. The ordi­
nance is therefore a constitutionally valid 
time, place, and m anner restriction. Final­
ly, since the ordinance's definition of 
“harm ful to minors” is not subject to con­
stitutional attack on vagueness or over- 
breadth grounds, and since the ordinance 
forbids only knowing violations, the Court 
m ust reject plaintiffs' argum ent that adult 
access to protected material will be uncon­

stitutionally restricted as a resu lt of retail­
er self-censorship.

D. E qual protection

The Minneapolis ordinance provides that 
the following entities and individuals are 
exempt from criminal prosecution under 
the ordinance:

Recognized and established schools, re­
ligious institutions, museums, medical 
clinics and physicians, hospitals, public 
libraries, governmental agencies or quasi 
governmental sponsored organizations, 
and persons acting in their capacity as 
employees or agents of such organiza­
tion. For the purpose of this section 
“recognized and established” shall mean 
an organization or agency having a full 
time faculty and diversified curriculum in 
the case of a school; a religious institu­
tion affiliated with a national or regional 
denomination; a licensed physician or 
psychiatrist or clinic of licensed physi­
cians or psychiatrist; and in all other 
exem pt organizations shall refer only to 
income ’ tax  ’ exempted ’ organizations 

. ,which_are supported in whole or in p3rt 
by tax  funds or which.’ receive a t 'le a s t 

;one third of their "support from publicly 
donated funds.’'','' ;'?••• V  r  ^  '. ^

§ 385.131(7)(a). Plaintiffs argue  that this 
classification violates the.equal protection 
c lau se .. They contend that .the. appropriate 
standard  ofreview. fo r the ordinance’s.clas­
sification.is the strict'scrutiny, test, so that 
the classification m ust be struck  down un­
less defendant can establish th a t  it is nec­
essary. to a compelling governmental inter­
e s t  Shapiro v. Thompson, 394-U.S. 618, 
634, 39 S.CL 1322,' 1331, 22 L.Ed.2d 600 
(1969). Plaintiffs argue that defendant has 
totally failed to meet this standard. Alter­
natively, plaintiffs argue that the classifica­
tion would fail even under the more lenient 
rational basis te s t  Finally, plaintiffs con­
tend th a t if the Court holds th a t the classi­
fication violates the equal protection 
clause, it should strike down the entire 
ordinance ra ther than simply sever the of­
fending provision.
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Defendant contends that the exemption 
should be upheld if it is found to be ration­
ally related to a legitimate governmental 
interest. M.S. Mews v. Casado, 721 F.2a at 
1291. Defendant argues that the city has a 
legitimate interest in controlling or limiting 
the effects on minors of commercialized 
obscenity. The exemption for churches, 
schools, libr3r.es, and other groups is ra­
tionally related to this interest, according 
to defendant, because it allows parents to 
expose their children to sexually explicit 
m aterials in a controlled, non-exploirive 
manner. Defendant views the institutions 
tha t are exempt under the ordinance as 
"agents" of the parent.

In M.S. Mews v. Casado, the Tenth Cir­
cuit rejected an equal protection challenge 
to a display ordinance similar to the Minne­
apolis ordinance. The court in M.S. Mews 
applied the rational basis test to a section 
of the ordinance which provided 3n affirm ­
ative defense to chuiches, schools, librar­
ies, and various other non-commercial enti- 
ties.u  It noted first tha t the Supreme 
Court has recognized th a t there are " ‘legit­
imate sta te  interests a t  stake in stemming
the tide of commercialized obscenity ' ”
M.S. Mews, 721 F.2d a t 1291, quoting Paris 
A du it Theatre I  v. Slaton, 413 U.S. 49, 93 
S.Ct. 2623, 37 L.Ed.2d 446 (1973). The 
Court then held that the distinction be­
tween commercial and non-commercial in­
stitutions which was drawn by the ordi­
nance bore a rational relationship to tha t 
legitimate governmental interest: "Com­
mercial enterprises have the economic in­
centive to make sales and are therefore 
more likely to press the display and dissem­
ination of material harmful to minors." 
721 F.2d a t 1291-92. The Tenth Circuit 
quoted the following passage from the Su­
preme Court's decision in Ginsberg v. New 
York to support, its contention that the 
rational basis test was the appropriate 
equal protection standard:

14. For other decision.': which applied the ration­
al basts lest to similar classifications, see S ta le  v.
Luck, 353 So,2d 225 (La.1977): Citv of D u lu th  v.
Sarette, 283 N.W.2d 533 (Minn.1979); Wheeler
v. State. 231 Md. 593, 380 AJd 1052 (App.1977)

To sustain  s ta te  power to exclude materi­
al defined as ooscenicy by § 484-h re­
quires only th a t we be able co say tha t it 
was not irrational for the legislature to 
find th a t exposure to material con­
demned by the statu te is harmful to mi­
nors.

390 U.S. a t 641, 88 S.Ct. ac 1231.
The C ourt believes th a t the Tenth Circuit 

applied the wrong equal protection stan ­
dard in M.S. Mews. The Supreme Court 
has held on a number of occasions tha t the 
s tric t scrutiny test is the proper standard 
whenever government classifies individu­
als ' ability to exercise a fundamental right 
such as speech. Shavira v. Thompson, 
394 U.S. 613, 39 S.Ct. 1322. 22 L.Ed.2d 600 
(1969); S kinner v. Oklahoma, 316 U.S. 
535, 62 S.Ct. 1110, 36 L Ed. 1655 (1942); 
Karematsu v. United States, 323 U.S. 214, 
65 S.CL 193, 39 L Ed. 194 (1944). In Salem 
Inn, Inc. v. Frank, 522 F.2d 1045, 1049 (2d 
Cir.1975), a case cited by plaintiffs, the 
court applied the strict scrutiny standard 
and held tha t an ordinance which prohibited 
nude dancing in bars, lounges, coffee shops 
and discotheques, buc not in theatres, opera 
houses, and concert nails, violated equal 
protection. -The strict .scrutiny standard 
should sim ilarly be applied to the classifica­
tion in the' instant case. n The Supreme 
C ourt's reference to a mere rationality 
standard  in Ginsberg is not contrary to this 
conclusion. The passage 'from  Ginsberg 
which the Tenth Circuit relied on simply 
means th a t courts should not second-guess 
a legislative-judgm ent tha t .exposure, to 
sexually explicit'm aterial is harm ful to mi­
nors. The question in the instant case is 
the entirely  different one of the ex ten t’to 
which the court should scrutinize a legisla­
tive classification which permits certain 
groups and individuals to exhibit materials 
already judged to be harmful to minors.

[20] The^ exemption in the Minneapolis 
ordinance cannot withstand the strict scru­
tiny test. The purpose of the’ exemption, 
according to defendant, is to allow parents

(all involving exemptions to general, obscenity 
statutes). In each of these cases, however, the 
court found that there was no rational basis for 
an exemption for schools, libraries, churches, 
and other non-commercial institutions.
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to expose their children co sexually explicit 
materia! in a controlled context tha t is free 
o f ' ‘pandering." This asserted purpose 
harmonises with the overall purpose of the 
ordinance— controlling the effects of com­
mercialized obscenity on minors. While the 
Court does noc question the substantiality 
of the governmental in terest behind the 
ordinance's exemption, it cannot find th a t 
the classification created by the exemption 
is necessary to th a t interest. Shapiro v. 
Thompson. The ordinance provides for 
criminal penalties only in those cases in 
which' an individual commercially exhibits 
or displays material that is deemed harm ful 
to minors. § 385.131(6), (6)(a). The indi­
viduals and organizations listed in the ex­
emption. then, are free to utilize sexuaily 
explicit material for sex education or other 
non-commercial purposes. The exemption 
from criminal liability is therefore wholly 
unnecessary to the governmental in terest 
in allowing parents and their "agents" to 
expose children to sexual materials in a 
controlled setting, since such activity is 
permissible under the ordinance. If  
churches, schools, libraries, or any of the 
other exempt groups were to commercial­
ly  display or exhibit material that is harm­
ful to minors as defined in the ordinance, 
they would be engaging in th e 'v e ry  con­
duct tha t the ordinance seeks to regulate. 
Defendant does not a rg u e /a n d  indeed 
there C3n be no rational argum ent, tha t a 
minor would suffer less harm from a com­
mercial display of sexuaily explicit material 
by a school, library, or church than from 
the same display by’ a traditional retailer. 
In sum,-the defendant has'failed to’demon- 
su a te  a n y  substantial reason for the ordi­
nance's exemption, le t alone tha t the classi­
fication created by .the ordinance is neces­
sary to a compelling’govemraenta! interest. 
The exemption therefore violates the equai 
protection clause of the fourteenth amend­
m en t >-• ‘I x /c i  ■ ' . 1

P la in tiffs 'a rg u e  th a t if • the exemption 
provision is held to violate the equal protec­
tion clause, then the Court may not simply 
sever the exemption, bu t ra ther must strike 
down the entire ordinance. The Court can­
not agree. In City o f  Duluth v. Sarctte, 
233 N.W.2d 533 (Minn.1979), the Minnesota 
Supreme Court invalidated a similar exemp­

tion to a general obscenity ordinance, and 
held that it was appropriate to sever the 
invalidated portion. The intent of the ex­
emption provision in Sarette was to permit 
the exem pt organizations to disseminate or 
utilize obscene macerial for legitimate-edu­
cational, scientific, or artistic purposes 
w ithout fear of criminal prosecution. The 
Minnesota Supreme Court held that in view 
of the test for obscenity se t forth  in M ille r 
v. California, which includes a considera­
tion of w hether material has serious liter­
ary, artistic, political, or scientific value, 
the exemption was unnecessary. The court 
therefore held that it could sever the ex­
emption without defeating the intent of the 
legislature. 2S3 N.W,2d a t 537.

The analysis employed in Sarette is ap­
plicable to the instant case. As se t forth 
above, the intent of the exemption provi­
sion in this case is to perm it the exempt 
organizations to display sexual m aterials to 
minors in a non-commercial context, there­
by furthering  parental control over their 
children's sex education.-.;.Since the..ordi­
nance provides for criminal prosecution in 
only those cases in ;whicn there  is a com­
mercial display, the Court can sever the 
exemption provision without defeating the 
in tent of the council.:. The constitutionally 
deficient provision is superfluous.- Accord­
ingly, --.tthet: Court.ii.will': sever.iLsection 
381.131(7)(a) from th e re s to f  the ordinance.

. . . . -  .i**issv2̂ v varer
CONCLUSION...-.-. . . .
- T h e  - people " 'o f  • Minneapolis-, 'a c t i n g  
through their elected C ity Council, are enti­
tled to provide protection to their children 
from m aterials that are harm ful to minors. 
The Court finds, as construed by this opin­
ion, th a t this ordinance affords such protec­
tion within the limits of the United States 
Constitution. ;&.-rv • . \>

Therefore, IT IS ORDERED th a t :"
•* 1.7 section* 385 - s7)(a), the exemption
provision of the ordinance, is declared.un­
constitutional and is severed from the 
rem ainder of Minneapolis Ordinance 
§ 381.131;

2. defendant is preliminarily and perma­
nently enjoined from enforcing section 
385.131(7)(a); and
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3. • plaintiffs’ motion for a preliminary 
and perm anent injunction restraining the 
use and enforcement of the ordinance, to­
gether with its request for a declaratory 
judgment, is in all other respects denied.

LET JUDGMENT BE ENTERED AC­
CORDINGLY.

APPENDIX 
Title 15, section 385.131 of the Minneapo­

lis Code of 0 : finances provides as follows: 
D istribution o f Materials Harm fu l to M i­
nors

(1) In enacting this section, the city coun­
cil declares its purposes and intent to be as 
follows:

There exists an urgent need to prevent 
commercial exposure of minors to sexually 
provocative w ritten, photographic, printed, 
sound, or published m aterials as these are 
hereafter defined and which are hereby 
declared to be harm ful to minors.

(2) It is in the best in terest of the health, 
welfare, and safety of the citizens of this 
city and state, and especially of minors 
within the city and state, th a t commercial 
dissemination of such sexually provocative 
written, photographic, printed, sound, or 
published m aterials deemed uarmfui to mi­
nors be restricted to persons over the age 
of 17 years; or if available to minors under 
the age of 18 years, tha t the availability of 
such materials be restricted to sources 
within established and recognized schools, 
religious institutions, museums, medical 
clinics and physicians, hospitals, public li­
braries,, the minor’s home, or government 
sponsored organizations. v

(3) As used in this section, the terms 
defined in this subdivision have the mean­
ings given them: ’

(a) "M inor" means any person under 
the age o f .18 years;

(b) "N udity '’ means the showing of the 
human male or female genitals, pubic 
area or buttocks with less than a  fully 
opaque covering, o r the showing of the 
female b reast with less than a fully 
opaque covering of any portion thereof 
below the top of the nipple, or the de­
piction of covered male genitals in a dis- 
cernibly turgid state;

(c) "Sexual Conduct" includes any of 
the following depicted sexual conduct:

(i) Any act of sexual intercourse, ac­
tual or simulated, including genital- 
genital, anal-genital, or oral-genital in­
tercourse, whether between human be­
ings or between a human being and an 
animal.

(iB Sadomasochistic abuse, meaning 
flagellation or torture by or upon a 
person who is nude or clad in under­
garm ents or in a revealing costume or 
the condition of being fettered, bound, 
o r otherwise physically restricted on 
the part o f one so clothed.

(iii) M asturbation or lewd exhibitions 
o f the genitals including any explicit, 
close-up representation of a human 
genital organ.

(iv) Physical contact or simulated 
physical contact with the clothed or 
unclothed pubic areas or buttocks of a 
human male or female, o r the breasts 
of the female, whether alone or b e  
tween members of the same or oppe 
site sex or between humans and ani-

• mals in an act of apparent sexual sti­
mulation or gratification.

(v) An act of sexual assau lt where 
physical violence or drugs are em­
ployed to overcome the will o f or 
achieve the consent of a person to an

' ac t of sexual conduct and the effects 
o r results o f the violence or drugs are 

. .show n. ...
(d) "Sexual Excitement" . means the 

. condition of human male or female geni­
tals when in a sta te  of sexual stimulation 
or arousal; . . •

(e) "H arm ful to Minors" means that 
quality of any description or representa­
tion, in whatever form, of nudity, sexual 
conduct, o r sexual excitement, when it:

(1) predominantly appeals to the 
prurient, shameful, or morbid interest 
of minors in sex; and .

(2) is patently offensive to contem- 
. porary standards in the adult commu­

nity as a whole with respect to what is 
suitable sexual m aterial for minors; 
and
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APPEN D IX —Continued
(3) taken as a whole, lacks serious 

literary, artistic, political or scientific 
value.
(f) "Knowingly'’ means having general 

knowledge of, or reason co know, or a 
belief or ground for beiief which war­
ran ts fu rther inspection or inquiry or 
both:

(1) the character and contenc of any 
material which is reasonably suscepti­
ble of examination by the defendant; 
and

(2) the age of the minor, provided 
however thac an honest mistake shall 
constitute an excuse from liability 
hereunder if the defendant made a rea­
sonable bona fide attem pt to ascertain 
the true age of such minor.

(4) It is unlawful for any person know­
ingly to sell o r loan for monetary consider­
ation to a m inor

(a) .Any picture, photograph, drawing, 
sculpture, motion picture film, video 
tape, or similar visual representation or 
image of a person or portion of the hu­
man body which depicts nudity, sexual 
conduct, or sexual excitem ent and which 
is harmful to m inors..., . _,** - - .

..* ’ •  . . .  t  .*   +  *

(b) Any book, .pam phlet, magazine, 
printed m atter, however .reproduced,' o r - 
sound recording which contains any mat­
te r enum erated in clause (a),, or which 
contains-explicit and detailed verbal de­
scriptions or narrative accounts’ of nudi­
ty, sexual excitement, or sexual conduct 
and which taken as a  whole is harm ful to
minors. -

. .- i .v .u - .i ' t- .; . nr 3‘::cn ,>>
. (5) I t  is unlawful for any person know­

ingly. to exhibit, for a  monetary, considera­
tion to a minor or knowingly to sell, to a 
minor an admission ticket or pass or taiow- 
ingly to adm it a minor for a_m onetary 
consideration to premises whereon there is 
exhibited, a motion picture show or other 
presentation which, in whole or in part, 
depicts nudity, sexual conduct, sexual ex­
citem ent and which is harm ful to minors.

(6) I t  is unlawful for any person com­
mercially and knowingly to exhibit» display, 
seil, offer to sell, give away, circulate, dis­

tribute, or attem pt to distribute any materi­
al which is harmful to minors in its content 

'in  any place where minors are or may be 
presen t or allowed to be present and where 
minors are able to view such m aterial un­
less each item of such m aterial is a t all 
times kept in a sealed ’wrapper.

(a) I t  is also unlawful fo r any person 
commercially ana knowingly to exhibit, 
display, sell, offer to sell, give away, 
circulate, distribute, or attem pt to dis­
tribu te  any material whose cover, covers, 
or packaging, standing alone, is hi .-mfui 
to minors, in any place where minors are 
or may be present or allowed co be 
p resen t and where minors are able to 
view such material uniess each item of 
such material is blocked from view by an 
opaque cover. The requirem ent of an 
opaque cover shall be deemed satisfied 
concerning such material if those por­
tions of the cover, covers, o r packaging 
containing such material harm ful to mi­
nors are blocked from view by an opaque 
cover.

(b) The provisions of this subdivision 
shall not apply to distribution or attem pt 
to distribute' the exhibition, display, sale, 
o ffer ox sale, circulation, giving away" of 
m aterial harmful to minors where such 
m aterial is sold,' exhibited, displayed, "of­
fered fo r-sa le , g iven 'aw ay , circulated, 
distributed, or attem pted :to be distribut­
ed under,.circum stances ..where minors 
are not .p resen t,..no t allowed ..to. _be 
present, or .a re .‘.ho t/ab le  to..view such• material or the cover, covers,:"or packag- 

'’ : ing of such material/' Any' business' may 
“ ̂ comply.-’with’’ the" requirements^, o f : this 
;;clause'-;b r ?.physically.:'segrc5gating:!such 

'/ 'm ateria l in 'a 'manner so" as to "physically 
" prohibit the access to'arid "view' o f the 

material by minors, by prominently-post­
ing at the entranced; to such restricted 
area;.,t‘Adults-Oniy—you must be .18 to 
enter,',', and. by enforcing said restric--. • • •* 1 * * t •* • w1 .*l1, *( . *». . .*•tions.
(7) The following are exem pt from crimi­

nal or o ther action hereunder
(a) Recognized . and established 

schools, religious institutions, museums, 
medical dim es and physicians, hospitals, 
public libraries, governm ental agendes 
or quasi governmental sponsored organi-
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zations, and persons acting in their ca­
pacity as employees or agents of such 
organization. For the purpose of this 
section "recognized and established" 
shall mean an organization or agency 
having a full rime faculty ana diversified 
curriculum in the case of a school; a 
religious institution affiliated with a na­
tional or regional denomination; a li­
censed physician or psychiatrist or clinic 
of licensed physicians or psychiatrists; 
and in all o ther exem pt organizations 
shail refe r only to income tax exempted 
organizations which are supported in 
whole or in part by tax funds or which 
receive a t  least one third of their support 
from publicly donated funds.

(b) Individuals in a parental relation­
ship with the minor.

HONG KONG D EPO SIT AND GUARAN­
TY COMPANY LIM ITED , M ichael J. 
Johnson  and  E oghan  M. M cM illan, as 
L iquidators of H ong  K ong Deposit and 
G uaranty  C om pany Lim ited, P lain tiffs,

: ' .?.<.<•_ Ls't
" M ilton L -'H IB D O N  and  John  M. 

’*Shaheen, D efen d an ts ..—  -

HONG KONG D EPO SIT AND GUARAN- 
1 TY ^COMPANY L IM T E D ^  M ichael. J .

Johnson  and  E oghan  M ..M cM illan,.A s 
.. L iqu idators o f J lo n g  K ong Deposit and 

G uaranty.U om pany.JL im ited,.B il (Vila) 
Bank^Lim ited,'.1‘a n d  .S tan ley  U ren, As 

' L iqu idato r jof.B il (V ila) B an k  L im ited, 
PlaintRf3,pj;;iT. V.i

V.r.-zr.af'dctie v v. w .ir .t •

B radford A. SH A H E E N ,^D efends.'t
Noa.' 83 Civ.r 5895, • 83 Civ?.5896,V '

United S tates .D istrict Court,
S.D. N ew  Y ork

Feb.- 25, 1985.

The liquidators o f  an insolvent Hong 
Kong corporation filed action to recover

alleged loans. The defendants filed a- mo­
tion to dismiss for lack of subject m atter 
jurisdiction. The D istrict Court, Edward 
Weinfeld, J., held th a t the relevant citizen­
ship for purposes o f determining whether 
the District Court had subject m atter juris­
diction was not tha t of the insolvent Hong 
Kong corporation, bu t rather, that of the 
individual liquidators, who were citizens or 
subjects of G reat Britain, an entity which is 
clearly a "foreign s ta te ."

Motion to dismiss denied.

1. Federal Courts «=275

For purposes of determining w hether 
d istric t court had subject m atter jurisdic­
tion over action by liquidators of insolvent 
H ong Kong corporation to recover alleged 
loans, relevant citizenship was not th a t of 
Hong Kong corporation, but rather, th a t of 
individual, liquidators who were citizens or 
subjects of G reat Britain, an entity which i s , 
clearly a "foreign s ta te ” within meaning of 
pertinent constitutional and statu tory  pro­
visions. 23 U.S.C-A § 1332(a)(2); Fed. 
Rules Civ.Proc-Rule 12(b)(1), ’28 U.S.C.A.;
U.S.C-A Const A r t  3,'§ 1 et seq .  "V

-5. r. ..hex id)
2. Federal C ourts <3=275, 2 9 0 '-: '

Where representative sties on behalf 
of another, it is representative's citizenship 
tha t determ ines diversity and alienage ju r­
isdiction. ...........  7 ''7 ", .

3; Federal C ourts <s=>275 T. ”7.’ : .7  ̂
Hong Kong law did not control district 

court's subject m atter jurisdiction over ac­
tion by'liquidators of insolvent Hong Kong 
corporation to recover 'alleged loans. -; 28 
U.S.C-A § 1332(a)(2);'U.S.C.A Const Art!
3. § 2,-cl: 1. •• ' • ;

4. Federal C ourts <£=■275
H ong Kong s ta tu te  providing th a t li­

quidators may bring su it in name’ and on 
behalf of company did not preclude liquida­
tors from asserting the ir British citizenship 
for purposes of determining whether dis-

; J

•Utr*§.
m

j."
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C O M M I T T E E  S U B S T I T U T E  

F O R

Senate B ill No. 3 5 2

( 3 y  S en a to rs  B u rd e tte , M r. P res iden t, P lym e le , 

ft lin a rd , S h a rp e , Ross, Schoon ove r, A nd e rson , 

W h it low , 3 o l» y  and f fe lm ic k )

[Originating in the Committee-on the Judiciary; 
reported March 1 ,109*.|

A  B J L i i  lo amend end reenact article elght-i, chaptur sLvty-or.e 
of the code of West Virginia, one thousand nine hundred 
thirty-one, *& amended, relating to prohibiting th« prepftre- 
tion, dissemination or exhibition of obacent material to 
minora; deflations; injunctive relief; prohibiting hiring,
employing or using minors in doing obtevtm* acta; and 
crim ina l penalties.

4t>J4041 • *? \L/ o



Be i t  tnacteA by ike  Lapis la tu tc  o f West, "Virginia:

That a rtic le  tagn t-a , chap te r slxty-owe o f the rode o f West 

V irg in ia , one tbou iand  nine hundred th irty -o ne , as amended, be | ^ j |

amended and reenacted to  read as follows:
.U T K L i ZA PKUABAYIOK. BtSfiEKDlifflCM OK BXHiamCSN OF 

0*SCSBf<E WATSMAJ. TO *#NO*&
§91 -& A -i. Obscene m a te ria l and exfwhiiloiui.

1 (a) Fur purposes o f th is  a rtic le , ihe  term  "m in o r"  means

2 an indrviduaL under the  age o f fighteen ye an : I t  sha ll be

3 un law fu l fo r any person, h rm  o r corporation to  know ing ly 

•i in<J iirtiastioxm lly ditsexninate obscenity U> u m ino r. A

5 person, Gnu u rco rp o ra tio n  disee actuates obscenity w itlw n

6 the  meaning o f th is  a rtic le  i f  the person, firm  o r co rpora -

7 Lon:

I  f l )  Sella, deliver* o r p ro n c w  or o ffe rs o r agrees to  sell, 

9 de liver o r provide any obscene w ritin g , p ic tu re , record o r

10 ether representation o r em bodim ent o f the  obscene, or

I I  (2) Presents o r  d irects an obscene* p lay, r im e r o r o the r

12 performance nr partic ipates d irec tly  in  th a t po rtio n  thereof

13 which. tnaV o  i t  obscene; o r

14 (3) Publishes, exh ib its  o r otherw ise makea availab le

15 anyth ing obscene; o r

Co«.Sub. forSLB.352) 2 9
l f i  (4 ) E xh ib its , presents, tc a ii. sells, detivera or provides o r

17 o ffe rs  or agrees to  exh ib it, present, rent or to  provide any

18 obscene s till o r m o tion  picture, film , film strip  ac pro jection

19 s lide , or sound record ing, w und Upe, o r sound track , o r

2 0  any n u tte r or m a te ria l of whatever form  w h ich  Is a

21 representa tion^orbodim erd, performance c r pub lica tion  a t

22 the obscene.

2 3  (b j Far purposes o f th&s arccdo tnty material is obscene it:

24 (1 ) The m a te ria l depicts o r describes In a pa ten tly

23  offensive way sexual conduct specifically defined by

26 subsection (c) o f th is  section, and

27 {2) The average person applying statewide ccnten^xrrarry

28 com m unity standards relating to  the depiction o r d esc rip - 

23 tio n  o f tta toa l m atter* would find  th a t tie  m aterial taken a t 

3U a w hole appeals to  the prurien t Interest in  sex; and

31 (31 A  reasonable person would fm d th a t the  m ateria l

32  taken t a  a Y rhd r lacks serisua lite ra ry  a rtis tic , p o litica l or

33 scien tific value , and

31 (41 The m ate ria l os used is no t protected or p riv ileged

33 under th« C ons titu tion  of the United S tates o r the 

38  C cns tilu tio n  c f W est Virginia.



37  (c) A* used in  th is a rtic le , ":iexnaJ co n d u c t m eans

39  (1) V ag ina l, anal o r oral intercourse, whether -actual o r

39 sim ulated, norm al o r perverted; o r

4.0 (2) KasturbatLor^ excretory functions o r Uwd e x h ib itio n

41 of uncovered genitals; or

42 f3) A n  ac t ov cond ition  th a t depicts to rtu re , physica l

43 rcsU*i n l b y  being fettered or bound, o r flage lla tion o f o r by  

•44 a itutie person o r a  person dad  io  undergarm ents or in

45 revealing or b izarre  costume.

46 (d; Obscenity sha ll be ;udged w ith re ference to  o rd in a ry

47 adults except th a t i t  shall be judged w ith  reference- to

48 m inors o r o ther especially susceptible audiences i f  it  

•ift appears from  the character o f the m ateria l or the  d rcuza -

50 stances o f its cissenuratjon to  be especially desxgncd to r  or

51 directed to  such j» in « s  o r audiences.

52 (e) i t  sha ll be un law fu l fo r any person, firm  o r cocpora-

53 lion to  icnowi ngly nod in ten tiona lly areola, buy, p rocu re  o r

54 possess obscene m a ta ia l w ith in  the m ean in go ftk is  a rtic le

55 w ith the purpose and in ten t nf dissemmatiog It u n law fu lly

56 to s m raor.

57 tO I f  s h ill be un law fu l fo r a person, firm  or co rpo ra tion

58 to  advertise o r otherwue promote the sale o f m aterial to a

59 m ino r w h ich  is represented cor held ou t by stud person, firm

60 c r  co rpo ra tion  as obscene

61 (g) 11 sha ll be u d aw fo t fo r any person, D rm  or co rpora-

62 tlo n , w ho w ith  knowledge th a t an ind iv idua l Is w ilder the

63 age o f eighteen years, or who should reasonably know tha t

64 su tb  ind iv idual is under the age of eighteen yours, to  hire.

65 crapdcy o r use a m inor in  doing any o f the acts w hich are 

64 fo r th e  purposes o f tb it ax tid e  obscene

57 pi) Any pesrw» Who knowingly violates subsection (a), (ej,

68 (f) o r (g) o f th is  section is g u ilty  o f a felony, and, upon

69 conviction thereof, shall be imprisoned m  the  p m itro tia ry

70 fo r n u t less tnan one yew na r more titan fiv e  yean o r fined

71 t«sl less than  live  hundred dollars nor more than ten

72 thousand dcH ar*or both fared and ucprisoned. A corpora-

73 tio a  or firm  th a t violates said sabsectitaa is  g u ilty  of a

74 felony and , upon conviction thereof, ahall be lirwd oat less

75 than  five  thousand dollars nor more than  tw vnty-frve

76 thonsand do iU rs. The sentence- peovlcled herein uyxjn

77 convicU onfD ra iriQ la tinaofsa id iabscctinnsarem andatoT

78 and stud! no t be sifcject to suspension o r probation
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§61«8A*2. fnjimctive reliaf.

1 The circuit court has jurisdiction to issue an injunction to

2 enforce the purpowM of this article upon petition by the

3 prosecuting attorney or any citizen of the county w h o  can

4 show reasonable cause for making such application. N o

5 bond may ha required unlets for good cause shown.

§61-8 A-3. Reasonable belief that a minor is eightocn years of age.

1 No person, firm or corporation shall be guilty e!

2 distributing or exhibiting obscene material to a minor

3 when such person has reasonable exult to believe that the

4 minor involved was eighteen yell1! of ngeormore and nuoh

5 minor* exhibited to such person u driver's license, draft card

6 or other official or apparently official document purporting

7 to establish that such rolaor wi» slghtee.i years of «g« w

8 more.

#

,_____ The purport of tfw bill Ic to «S*Tn* obscenity *hd provide new
minditory vrinUnsi penidt»ei tor thact who disiemloat* or proaotc obscure 
pi«t£jrul cozntnora or u>» mioowin obicin* acIe.)

TOTAL P.05



A f e i V  - s/ O g ^
§ 235.20 CONSOLIDATED LAW.S SERVICE ART 235

§ 235.20. Disseminating Indecent materiel 10  minors; definitions of terms 
The following definitions are applicable to oectioru 233,21 and 233.22:
1. "Minor" means any person less than «venteen yeaitold.
2. "Nudity” mean* the showing of the human male or female genital*, pubic area or buttocks with less than a full opaque covering, or the showing of the female breast with less than a ftilly opaque covering of any portion thereof 
below the top of the nipple, or the depiction of covyred male genital* in a 
ditcemably turgid state.
3. "Sexual conduct” means acts of masturbation, homosexuality, sexual 
Intercourse, or physical contact with a person's clothed or unclothed 
genitals, pubic area, bullocks or, if Such person be a female, hreast
4. "Sexual excitement” means the condition of human male or female 
genitals when in a state of sexual Stimulation crirOus;U.
5. ,4Sado-mawcbistic abuse”  means. flagellation or torture by or upon a penon clad in undergarments, a mask or bizarre costume, or the condition of being fettered, bound or otherwise physically restrained on the pan of 
one so clothed
6. "Harmful to minors” meuns that quality of any description or representa­tion, in whatever form, of nudity, sexual conduct, sexual excitement, or 
sado-masochistic abuse, when it:
(a) Considered as a whole, appeals to the prurient interest In sex of minors; 
end
(b) 1* patently offensive to prevailing standards in the adult community as a 
whole with respect to what is suitable materia! for minors; and
(c) Considered as a whole, lacks serious literary, artistic, political and 
scientific value for minors.
HISTORY:

Add. 1 1967, eh 791,} M, aff Sept I, 1967. SubM/ioce deny ltd from 4 44<-h(lX«-4), 
Fojoxr f 733.20, odd. L 1903, oh 1030, eS Sept I, 1967. tlubnwioe derived from 

1 4M-h. Repealed, E 1967. oh 791, f  33, <ff tkpl I, 1967.
Sub 6, amd. I  1914, ch 9S9, cfSept I, 1974.
Sl'b 6, pV (a), Odd. L 1974. ch 939. eff fiept!. 1974.
Formci lub 6, par (a), deleted, L 1974, ch 9t9, aff Sept 1, 1974.
SuU 6, par (c), add, L 1974. ch VB9, Scpi I, 1974.
Former iuh 6, par (c), delated, L 1974. ch 919, 0  Sept 1, 1574,.

NOTES:

Coamtadw fitdt Natai lotion* 215.20, 333J S  ami 233.30 »nr d«riv*d frcra fontur Panel Lew |4 4S4-h,
414-4 eaJ 4W-£. reipectimly. 2&ccpt for the forme] change ot eoofoeming the 
puelebment to the acfccxx of thh rtrieioo, the laafutfe of I bee* MOttcm U 
idea licet with the former !**'. The eutyoct matter »u  tboroufhly lAVettigeted 
Over a period of yean by the New York State Joint [egielatlvc Committee to 
Study tee Publication a/u) DietcminaUoa of Offeniiw end ONaene Metarial.
Aa • m ult at sheit ttuugittec'a work, these secdoni were true ltd m 1963, 
Therefore, no chtafce have been tuggmud here, aiiliough siylktkaJly thoueccricne differ from thle r<vui«n.

206
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T H E  G E N E R A L  A S S E M B L Y  O F  P E N N S Y L V A N I A

HOUSE BILL
No. 1 6 8 9 - ^ * _____________

nrraooccED b y  g a m b l e , d c l u c a / k a j o n i c , f l e a g l b , s e m k e l , p e h ,
GIGLIOXTI, PITTS/ MAR8IC0, JACKSON, SAOKM«N, CARLSON, KOGAN, 
CLTKKtt/ J. I>. W I G H T ,  PHILLIPS, MRKONIC, LEE, DIETTERICK,
P A R  GO, H A X A L 0 ,  EOWLETT, HELARDZ, M E L  10, S E R A F X K I , T R E L L O ,
CVlXStt JOSHSCWr E. f. TAYLOR, BILLOW, DEMPSEY, JADLOWIEC, 
C O L W Z H Q ,  HESS, BORO, SUNT, DOMBROHSXI, ROBINSON, BISHOP, 
HECKLER, LAOGHLIN, ADOLPH, POSTER, C1VERA, HARPER, MICKLOVIC . 
AMD OLA32, JUKE 13, 1989

«
RggEgRED T O  COMMITTEE ON JUDICIARY, JtJNE 13, 19B9

AN ACT

1 Amending Title 18 (Crimes and Offenses) of the Pennsylvania -
2 Co&solidated statutes, providing foe an offense relating to
3 the aale of certain recordings,

4 The General Acoeaibly o£ the Commonwealth o£ Pennsylvania

5 hereby enacts aa followsx

6 flection 1. Title 16 oC the Pennsylvania Consolidated

7 Statutes ifl amended by adding a section to reads

8 I 5905. Hale of certain recording prohibited.

9 tn) Offense defined.-~Ko porooL. shall eall or offer to sell

10 in this Commonwealth any phonograph record, aagnctic tape or

11 compact diac which containfl lyrioo descriptive of, advocating or

12 encouraging gqioide, codoey, inceot, bnagtlallty, nadcmagochlna,

13 adaltarv or othor £or«m  of aerual activity in a violent context

14 or advocating or enooucaglag murder, morbid violence or the’ oee

15 p fi i l l e g a l  d ru p e  o r  a lq o h o l, u n l/a a  th e  o o v e r o f  aueh m a te r ia l
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j_ contains * pnrtfttaX warning that fehc lyrica eoatnl.n ouch violent

2 messages.

3 (b) Reoulrod label.— -ihe label required by cblo oeccloa

4 shall be placed on the front cover at the phonograph record,

5 m a g n e tic  ta p e  o r  com pac t d la c . Such la b e l. s h a ll n o t be r o a d lly
6 rem ovab le  and a h a l l  be  p r in te d  * i t h  b la o ic  l e t t e r s  o f num ber 12
7 ty p e  o r  m ore  6a  a v e llo v  f lu o r e s c e n t backg rounds  e x c e p t th a t  th e  
B v o rd s  -WARNING* and  “ PAKJPTMMCi ROTOSORE« s h a l l  be p r in te d  In
9 letters wtalch are one-halfi inch high. The warning shall read 

j.0 substantially as follower

1 1 •‘WARNXWGt May contain explicit lyrics descriptive of or

12 advooa fc lnq  o ne  o r  tcora  q £ th e  fo l lo w in g :

13. g u lc j.d e
14 Sodoary

15 Iflccnt

16 f le a a t la l l t y
17  aadoaanoch log i
18 Adultery •

15 P exua l a o t iv l fc y  I n  a  v io le n t  c o n te x t
20 Murder

71 M o rb id  v io le n c e
2z Dse of illegal drugs or alcohol. .

23 PARZWTflt. ADVXOORy*

24 fo) Grading.— Any person who violates oubaecfclon (a) commits

25 a otXadembfnor oC the third dsqraU. y '
m **

26 <d) Injunction.— The attorney for the Coammnwoalth may

27 Institute proceedings in equity In the court of common pleas o£

28 th e  c o u n ty  I n  w h ic h  any  p e ra o n  y io la te a  o r  la  a b o u t to  v io la t e  
28 t h i s  o e c t lo n f o r  th e  p u rp o se  o f  e n jo in in g  such  v io la t io n .
30 flection 2« Thi* act ehali taice^aefect in 60 dayc,

C25bl8JS/l9890Hl6d9B2042
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v /  ■JV.'

R ^ ^ t o r  S * n « J o a 4 . 1 9 9 1  

HOUSE fitU. NO*

B Y  W 5r*£3CNTA .TXV t HAIX

RECORDINGS: Require* labeling of certain recording* end prohibit*
(tale thereof to uloorn '

1 AN ACT
2  T o  e n a c t  JL.S. 1 4 l 9 1 . 1 1 , l ,  r n l a t i v o  t o  th e  a a le ,  exhibition, o r ’
3  d i s t r i b u t i o n  o f  I f r k i  h a rm fu l t o  ■ inora ; t o  p r o h ib i t  t h e  a a le ,

4  e x h i b i t i o n ,  o r  U i a t i i b V E lo a  o f  th o a e  i t e o e  w h ich  e n c o u ra g e

5  c e r t a i n  b e h a v io r ;  t o  e n a c t  C h a p te r  19*D  o f  T i t l e  3 1  o f  t h e

4  L o u ia im u r  S e v ia e d  S t a t u t e *  o f  1 9 3 0 , t o  b e  c o o p c le M  o f  R .S .

7  5 1 :1 7 4 8  th ro u g h  1 7 5 0 , r a l o t l v u  t o  th e  a a l e  o f  c e r t a i n  la b e le d

4  r e c o r d in g s ;  t o  r e q u i r e  t h e  l a b e l i n g  o f  r e c o rd in g s  w h ich  a d v o c a te
9  o r  e n c o u ra g e  c e r t a i n  l e t i r r l o r ;  t o  exaw pt b ro e d o A e te r*  t f f le i  th e

1 0  p t o t f i e lo o a  o f  t i e  A c t ) t o  p r o v id e  C i v i l  p e n a l t i e s  f o r
1 1  v i o l e t  le a *  I and t o  p r o v id e  fo e  r e l i t * !  e e t t a r e .

12  B e It e n a c te d  bj t h e  L e g i s la t u r e  . o f  l a x t la le o a :

1 3  S e c t io n  1 . A .8 . 1 4 : 9 1 . 1 1 . 1  l a  h e re b y  ic a c te d  t o  r e a d  es

1 4  f o l l o w *  I
1 5  H I . 1 1 . 1 .  S a le ,  e x h i b i t i o n ,  o r  d le c r lh a t t o a  o f  l y r i c s  h d xw fu l

14  t o  n ln o r e
1 7  A .( 1 1  The u n la w fu l s a l e , *  a x h lb l t l o a .  o r  d l a t r l b o t l o a  o f
1*  l y r i c s  b a n e fu l  t o  a ln o r a  l a  t b s  I f l t a n t l o n a l  a a la .  d i s t r i b u t i o n ,

19  a a h lb l t l o o ,  o r  d t a p la r  o f  l y x l c a  fc a r a t a l  t a  a u a o ra  t o  any

2 0  u w a a r r la d  p aceon  u n d e r t h a  age o f  eavm etaan  T«« r» . o r  t h e
I I  p o e a e a a lo n  o f  l y r i c s  b a r a f u l  t a  e ln o r a  w i th  th e  l . a m t  to s a i l .

2 2  d i s t r i b u t e ,  e x h i b i t ,  o r  d  U n la y  su c h  w a t a t l a l  t o  an y  m w a r r U d

fa g e  t  o f  3  

' orraifUL

CODING! W ords i n  * * w a h  abeawgh t y p e  a m  d e la t l o i u  trom e x t * r i n g  
1«W | v v rd e  U a d i r l lM d  t i t  a & l l t i o e e .
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HIS SI-103

1 p.raon und.r tho aro of a.vnto.c yoara. at flay eBaaWcUl

2  t. ypsq to_[xr»utm tu>a«r_ch«_I
3 .inygntcon yean.

1 (2) "Lyrlco n.roful co ainor." 1. dof inr-d <» «nr

5 p h oooaC .p h  fo c o c d . « lbuM , end t o  d t a c .  o r  aiwHo

6 tapo r e c o r d in g ,  w h ich  ha* «a its U « n lc  tlmw th «  a d v o c a t io n  oc
2 »neo<ir«g«M«nt of t«p*, lncaat. bo.tlallty, »tdatuttoch 1 ta ,

o prostitution, hootclda. unlawful rlcualUtic «eti. ■ulolda. tH«

5 cofflclaston of  u c.rian upon tho pomotf or property of anathac

] 0  b oc -ae rc  o j b io  t w ,  i« e o . c o l o r ,  t o l l &iar\, or n a t i o n a l  o r i g i n .
\ i tho a m  of any wafaoUrf ji g g W M  aubataaao aohadalad in the

12  Vault lM *  U n ifo rm  C o n t r o lU d  D g | g O ( B  la tx t -a n c a *  Imi, o r  th<a-
U  unlawful u«o of alcohol and. which enn talru tharnon a lahal or

1% qttax indicator agRftaatlng thAt lta lyrics »ay b« axpllcit.

15 H. Xm .'l o f  k n ow la d w  o f  a j j*  o r  a a r i t a l  tt«CM i a h n l l  n o t

16  c o c a t l f r n t a  a d a fa n a a , tm lo a a  t h o  d a fc a d a n t  a fcpy . t h a t  h a  had

17 r a a .o a a f r la  c au aa  t n  b o i l e r #  t i n t  t b o  m in o r  i n s p i r e d  « M  a l t h a r
1 (  y u r r i o i  o r  a a r a a ta a n  y a m *  at a g a  <r* o o f  and t h a t  t h a  a i n o r
it a x h lb i t a d  t o  t h o  d a fa od aa rt a  d m f t  c o r d .  d r l a a r ' a  l l o m a ,  b i r t h

20 c a t t j f l c a t a ,  o c  o t h a r  o f f l a l d l  o r  _ « p jK t r« a t l r  o f f i c i a l  d o c c iw c t
2 1 p u r p o r t in g '  t o  oata-' l l * h  t h a t  a» ch  a  K ln a r  * u  a l t h a r  ■ trr la d  e c

22 «0T«a.t— B tmii of dr« Of a»T».

23 C- Wotting in  ta n  M gtlga Ifc r tl iwt« «a fg rtr itT  »>Och 1.
• • , » , « . • ;  I .M : • *

26 othrwUa prohibit ad by In* a lutl KQtlrlty,

2 3  0 .  l h a  p n jT -U lo h o  o f  t h l » * a o t i u u  a h a l l  i« i t  a w ly  t o  t h a

26 K c t lv ic X a a  o f  V ro a d o a a ta ra  t o  c o w c t l o a  w i th  th o  op« r a t t e n  o f
2 /  r a d i o  o r  C a t o r t a lo u  ■ c o r  t o o *  1 IcatuuaJ b y  6 «  F a d a r a l

2 6  Corw o njrjttto n s  C oanX aa lo n ,
27 C . V hgaaog  l a  fa u n a  g t f g  o f  y j a l a c l a g  cha p r o v i t l o n a  a<

3 0  t h l *  g a c t lo a  a h a l l  bo f ln a d  n o t  morm thin oat th o v a a o d  d n l l a r a
It nr for sot mat* ttjg oijC ■Oflthfti OT feot4t.

COOlMJi Word. Ik 
tar; word. «rm5«rlln+d

f i t .  2 a t  i  

OtMIMU. -

“ j t2p% net d4l«tloo« ,’roK «Utlac
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K S ' O 'xoc.5 ri-ioa

1 Saeclon 2. C h sp ta c  19-D o f T itln  S I  o< tha Louiaiana Karlaod
r St'llutA* o t 1930, conprlsad of U.S. 31:1740 th rong 17S0, In h'-cnhy

3 a n d c ta d  t o  caad «o C o l lo v s t

4 CTUrTXil 19 0 . l/UCABBLXU RZCOSUJIHQS

3 1 1 7 4 6 . D e i l o i  C lo u t

4 ( I )  " P a ra o n "  a u i u  p iw irv ia c . w A nH facC u re r. o c

7 d i s t r i b u t o r  a f  *. r o c o r d i n * .  h oc  <lo«* n o t  t n c lv d o  4  t e t a i l a r  who

a h ti a cmwifst*) a<l«lill/ikm«nt 1« th l* a t r . t e  stild l sail*
9 d i r a c t l y  co th a  u lt im a t a  c o a a u a a r .

1 0 ([21 " R a e o rd in * "  aa« a *  *aj phonograph r-aoord. albua, audio
11 c a s c t t t * .  eoapart iU c , o f «ndlo tap* racpnUn*.
L I ( 1 7 4 9 .  O n la b a la d  ro c o c rU n jc * ; p r o h ib i t i o n *

13 A . Ho paiaon i h d l l  M il o c  o f f a r  t o  t a i l  i n  t h i»  a t s t a  any

2 4 r a e a r d i r *  o m t a i n l c f  l y r i c s  a b ic h  b rv a  an t f c a i r  b a i t c . t b e o a  th a

13 a d y o e a t lo a  a f  « » c o o r* * *w « flt  o f  r « o o . in n a a t ,  b e s t i a l i t y ,

14
•

a a d oM M O th iM . p r o a t i t u t l o r ,  h o a i c id a ,  u n la w fu l r i t u a l i s t i c

1 7 a c t a ,  w l e i d t .  t h a  e i * a i a * l o n  o f  « ’  e r i L a  upon  th a  p a rs o n  o c

1 4 proparty o f  a n o th a c  b a caoa a  at hi* a r t .  c o c a , c o l o r ,  w lL i t lc m .

19 o r  i t s t i a a a l  o r  i t  i n ,  t b *  u » b  o f  a n y  c o c V r o l la d  d a n x a ro u *

2 0 ■ ubacanea ach adu lod  l a  t h *  L o u is ia n a  U n i f o r a  Con t r o l l  ad

2 1 B an xacou *  W b a ta n n a a  la w . n r  t h a  a a l a v i  i l  uaa o f  a lc o h o l ,  tuv laay

2 2 t h *  c o v a r  t b a r a o f  o o n t i i n a * .  p a r a n t a l  w a rn in g  i a b a l .

2 3 The l a b a l  r « i u i f * d  b y  * .h i*  C hap en r a h a l l  b a  p ls e a d

2 4 o ti t h a  f r o n t  covan- o f  ' t h a  racordlDr b y  t h a  a a n a t a c t u r a r  - o r

15 d i a t r i b u t o r  p r i o r  t o  t h a  a p p l i c a t i o n  o f  an y  w rap p in g  t h a t  t«

2 6 In c  and ad t o  ba  by t h a  c o o s o o a r  h a f o r a  o a a .

2 7 ( 2 )  Bach la h a l  a h a l l  « o t  t »  r a a d i l y  r t o o y a b le  a a i  a h a l l  ba

2S p r i a t c d  l a  b U c h  l a t t a n  i n  tw a lv a  p o in t  t y p a fa c a  o r  mac*. 7h«

19 w a r n i r x  a h a l l  ro o d  a u b t t a x t i a l l y  aa f o l l o a i ;  RXPLICIT r.TH I US -»
3 0 r&ncKTAL A o v ix o v r .

P i|i 3 of 3 •
CUQIlttl

COD INC i Vacih la  atawafc '.ypa • «  dalattoo# fro* «* in tin *
law; norm  an ifitU tu i < rt
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RC.0 O l - H t

L >1750. Violation*; civil reoadlca

t *. Any poc*qa who vlolitts a pravXiion fhl< Ch<pr»r M

a llabls for a civ-ll p«OlHy In an anosxTt not, to axcasd tha tua f

it f h w  r<min<iw< dollar* for nncJi tftftlitirifl. Each rfloocdlpt which

} IX sold or offorsd lot U U  In vlolstjqa of this Chapter If

6 xxxitId* r«<l a **p«r«to rlolacloo,•
7 B . H ie  d i s t r i c t  a t t o r n e y  » « r  l a a t l t o t s  l« K « l p ro c s o d la & ii

8 to aiiforca *h« civil psasltiss la tha district court far tha

9 psrl»H in vhlch tha violation occurred.

10 C. Tho district sttornsy «*7 alflo Inacltnts civil

11 prwwdlnn «a*fclmt lnjsactiv* rail*I to rssttsla or prsvant

12 violation* f this Chaptar In tbs district coart le t tha ptrlah '

13 In vhdeh «. violation occurred.

l< 0. Far parposas of tkia Chsptar. a vloUtloa CCCMX* in

IS althar tho gttUh la which tin rscordlnn sntsrad this setts oc

10 ttu parish In vhtch tha racordlnr was «old OC offafd for asla.

17  g .  Any c l r l l  p a o a U r  l * p o * * 4  snd p o l l a c t ad p a m o t f l t  Co

IB this Cbaptar ahall ba daposltad In tha cclalssl court, faad of

19 tbn parish Is vtilch tha violrcloc occctrad.

20 r, Vhan s corporation Is chsrssd vith violating this

21 Oispfcsr, ths corporation nil its ggssldsat, vies prssldant.

U  Mtrnttn. end tranarar —ty *11 ba asvad ss dsfsndsnts. Upon

13 1 Ladle b Ui*t * rlolrtlos nf this Chapter weesrrsd. tbs
• • . '* V • * i * '

J< corporstloa rad all corponrt* o fH c s x *  yho era ■— *d «*

13 dsfanJant* asr bs l U M *  for m t  civil psnalty Isposed panreant

2 6  t o  t h i s  C h a p ts r .
27 P.- HHhU* la this Osptar shall *Hs an sctlvlgy vtit.ch I*

20 otherwise prohibited by l*v » l«c*l activity.

29 Station 3. I It IS Set «n«ll tx-noo* t*i Jauiisry I, 1912,

f«*e 6 o f 3
OSZQINAL

CPClNGi Votds U  m W i *)..»»<*» tyjv* «r« deletions fro* salatis*
1*1 vonis gaAtdJaari addltlro*. .
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P . j f t u l .Q r  S « a « l o n ,  1J91 

HOUSE BELL NO.

BT tEm3r.NTAfIve KA1C

TO 19074653810

1IC0RDIHC3: Crlalnillces •«!« o£ certain rccordln&n to miaorn

1 AH ACT

2 To t u c t  P ..S . 1 4 : 9 1 . 1 1 . 1 ,  r r l / i t i r *  c o  tb a  a d « .  o x h ih t e t o o .  o r
3 UtotrUrottoa of l y r i c » h i r a f o l  Co a i o o r a ;  Co p r o h i b i t  the ule,

4 axhlblclou, nr distribution of tboflt itnoj vhlch «ncour*4«

5 core*lt> h charl or J and to prowid■ lor ral«C»d nactaxa.

£ I t  aoA C tod  by  Chu L c g ls JU c a c o  o f  I m U U n t i
7 S a eC lo u  1 .  R .S .  1 4 t 9 1 . l l . ’  1 *  Iva roby  «n*ct«< l Co c *« 4  m

B follow*I

9 <91.11.1. 8*1«. axMbielog, err dloCrlbucloo ftf lyfltn hAraful

10  t o  a ln a r s
I f  X . <1? T b * u n la w fu l * « I a .  e x h i b i t i o n ,  o r  d i s t r i b u t i o n  o f

15  l r r l c a  h a rm fu l t o  a l n o t *  1 *  t b o  l n t a u t i o n i l  » « !« , d j r t r l b u g l n n ,

U  a x M b lr t n n .  o r  iiayUr o f  l y r i c *  h a rm fu l t o  a i o o r a  t o  an y

M  .n w a r r i e d  ■pgfoa tm d o r tb a  a»«  o l  n r w t a t  y n n ,  o r _ c h >

IS  p o i t a q a lo u  o f  l r r l c a  h a rm fu l Co m in o r *  w i th  t h *  i n t a n t  t o  w l l ,

10 r f l a t r lb u c * .  a x h i b l t , o r  d i s p la y  au ch  a u tC a r la l CO e r r  q n a a r r U d
1 /  p « r« o a  irrx lg r ch« «ce o f  a o y a n ta a a  T « « r» . a t  <my c o a a a r c i a l

18  e a ta frU « h » « ft t  v fa ich  1 *  op a tl t o  porw oua u « U r  t l x  4£t o f

19 *avaatnou t**c*.

20 (7) *Lrrlcn barafal CO aitun*" la d»f<n»d aa any

2 1 phouoifgawh t« o o c d . a lb u w , and In c ^ a p a p t d i s c ,  o r  a t d lo

25 t a p *  r a c o r d la * ,  wh ich  ban mit I t *  b a r i c  t h a t *  t h a  «4qo < * t i o o  ar

1 3  o f  r o « i  l l B M t i  b t l t l t l l t T i . .  » t t o u « a t b t r a ,

Pigt 1 of 3 

OKZOUUU,

COt)IOCt V o rd a  l a  o tT t ftb  tln«th c yp a  r r .  d i l a t i o n *  f r o a  c x ia C tn x
1a v |  w a rd s  u n d « T li ry d  « r«  n K l t l i u .

P. 10
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Hi-S 91—1B2

1 prooetcucton, boplcld*. uotovCnl ritualistic net.. «ulcldc, tl'c

2 ccnmingItiu of n uilac uy-on cUc ii«r«oj oc prop^rcr »t
t

1 btcaune of jila b»x. race, caloc, rellftton. oc tmtJLorul origin,

I tlic uac of nur wouccolXoA dangaraua eub«t»gc« to th«

5 Lgu'.«l»n« Uniform Concrollai) tMPHerooa Eubatancaa La*, or the

6 unlawful nan of algohol and which contains thatpon « 1.4ml nr

7 o c h a t  I n d i c a t o r  auftfraatlaj; that lta lyrlca t u r  <>■ aipllglc.
8 W. T̂ fc nf l.marladft* of ate oc mat 1C dl nt4tU« ahall OOt

9 eonatltuta « dafeaee, anlaaa Cb» dafmntinr abowr that he had

10  r« « oo< va lilr  m u m  t a  h a l l o a  t \» C  t h a  u ln o r  IftV o lV a d  i m  e i t h e r

11 mrrrlad or aavcotcen yearn of n e  or «gg «p4 that tfaa minoz

17 anhtbltad to the defendant « draft card. drive1 • lleanaa. hlrth

13 . certificate.- or other official oC apparently official docuaxpr

It tmrportlnr to efltablLah that euch a miner epo althar aarrftd or

15 arvtnccoa yearn of m«  or mart.

tfi G. ffodifrig Ip th is Section ahall aaUta an activity vftlch 1°

17 ochatvlae prohibited by lw  * l« fa l a c tiv ity .
ir P. Tba prorlelnae «*t tfja Prctiao ahall oot.apply to tin

19 a e t l ’r l t l t a  o f  b ro a d c a a ta r a  I n  c o n n e c t io n  s r lt fa  th a  o p e r a t i o n  o f

20 radio or ta lavlaicn a t a c lo o a  llcan fad by tlx  yadetal
21 Ooecunlca Clone Coanlnitop.-

22 K. Vk&tmr In forad Ottilcy at <rlolatlns tha ptuvlelnaa of

2 3  t M a  3 a c t i o o  a h a l l  b a  r i f l« d  n o t  mot« Q u o  o n *  th o t iM tx l d o l l a r *

74 o c  t o p r lo o t t d  f o r  n o t  n o r t  t h a n  a i r  n o n t h e .  o r  b o th .

25 S^ctloo J . Thl* fee ahatl beco.4 effee t lr *  oc 3m m :y  I .  1992.

p«m  i o n

otterwu.
OOOXICi Uerda in #*«**»* « *o**b eyyo or* daletlona fro* exhaling 
lev; wti* uadartlna 4 are tWltlmo.' |

P .11
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' S 6
iii-a »i-iaa

Dicesr

rfie diktat printed fcolov w h o  prepared by B u«f Legislative 
1C counttrutea no pert of the till.

Soc» Lcae.

Ha lie Act tra Ha.

Prooopcd lav R«k»« it * Cliee to eell, exhibit, or distribute harmful 
lyrleo to «a  twiarriad peruoa under tine, age of 174

r r o p o w o d  l a v  d e  t i n t s  h a m f u l  l y r i c n  a s  a  t ty  p h o n o g ra p h  r o a o r d ,  a l b u n .  
c e a o e t t e ,  c o n  p a c t  d i s c ,  o r  t u p *  r e c o r d i n g  w h ic h  h « a  a f f i x e d  t h e r e t o  a 
p a  r e c t a l  e d r i e o r y  w a rn in g  a n d  * d i i c i j  b o a  e» i t *  l o u l c  t h e m  t h e  
a d v o c a t i o n  o r  o n c o o r a g a s a a c  o f  t h e  f o l l o w i n g t

( 1 )  X d p e .
(2) l a c  c o t .
(3) Bcatlelity.
(d) Briw ow  chiea.
{5) Proatitatlnn.
( S )  B o o le  I d a .
(7) Unlawful ritoalfetic area.
( f t )  f t u ic ld c .  ■
(9 >  The o o w r fe e lo o  o f  a  c r im e  npoo. t h e  jw r a o c  o r  p r o p e r t y  a f  a n o t f u r

bccrranc o f  h i e  a m ,  r a c e ,  « o l o r ,  r e l i g i o n ,  or n a t i o n a l  o r i g i n .
( ; o )  O ic  t y  o l  a n y  c o n t r o l l e d  i o n ja r o u a  a u h a r a o c r .
(Ii) The unlawful eae of aLoohol.
rpopoead U r  prnrHw panaltrioe o / a fine  of nor Bare then #1,000. or 
Xsprieonacnt fo r not ttore then elx aoatfie, or both, fo r • v io la tion  
at  rha foregoing.
XVo^oaad lanr p r c v id * *  o a  d a ta  at J x a o a r y  1 ,  1 9 9 2 .

(Add* R.S. 14:91.11.I)

rage 3 o f 3
OMQMB.

COOUWj Word* in avrveV elwewffc type nre daletlona fro* exia tli.* 
la«r| word* underlined ere eddtt Jnaa.
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ii"1
i

JtfJS tO-tcj

R<̂ ,uloc 5n>i»lcn( |̂ ?6

WOVSt ULL NO.

Ml  K e r jX f i lW A T lV I .  HAIK O R IG IN A L
CftlHEi Prohibit■ aale to eilcvSr* of eutteriels which oocnur.pa certain, 

bohavaoc

2

3

t

5

6 

1 
8 

j

10

11

12

13

U
•

15

16 

17 

IA

19

20 

21 

22

AN ACT

To iMad <nd ttH4c( U.S. 14<91.11(A)(3), relative to tbe

exhibition, or dlttrlhvtloa «F Mterial lintul to olnore: to 

inclttd. within tb» pa obi It loo those item Which eccourare 

eercaln behavior; rod co provide for related Mtteri.

8c at enacted by the Leglrlature ef Louisiana:

Section 1. S.S. 11:9). 11(A)(2) le hereby aeeinl'td end reiuitL,] 

to reed «« (ollowt:

(91.11. Sale, exhibition, or dleiclhutioa ol MCtrltl hateful 

to oInert

(2) *H»terl«l Ulrefol to oinort" i« deflated *t toy pepec, 
(

x«tti(ne, booh, newspaper, periodical, poopblat, oaapaoillon,

| n i b l i C e l i o n ,  p h a ito cx  ep ti,  l a a x t M ,  p i c t u a w ,  p e l a t ,  n u L lo a  

picture file, video tope, tlfvle. phooohr.;* record, elfeue.• 1 i . .  t, ' ■ *
cawttn. coewci dice, wire or tope recocdlnt. o: ocher «l«Ilar 

tanplble work or thirty which?

(a) Exploits, Jut devoted to, or principally conifatt of 

description* or depletions of Illicit sex ot .eraat least.lity 

(or cmeartlal tain. and whoa tha trier of foct faianlmt tint 

the average per.on eppljriaj coateeporozy eoateunlty itand.rds

f*t* 1 ef 3

ORfClKAL

CODlSCi Voids In eeeeah »Ve*e*h type ere deletion, (roe axlitlug
lav; word, vndsxllflcl »re rdditleoi.

I
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HLS 90-9O 
OIOC1T

itilelll*.
( 9 5  5 5 h  c * o » l * * l o n  o f  I  c r  I n s  « » n  l l n  p « r» o n  «  p r o p e r l y  • (  » i* o l" « r  

b c l . t i l l  o ( * 1 *  * • « .  l * c * .  c o l o r ,  r . l  « * « « • .  o r  o o r l o n o l  o r . j . . ,  
( 1 0 >  T h e  » * i  o f  i n /  e o m t o l l t d  d * n |* r o u «  l u t n t w c * .
( 11 )  l t ( 4  u n lw t u l  t i l *  o f  a l c o h o l .

(t^ndr U.S. 11:41.11(45(2)1

Nil 3 of 2 

» OBinHAL

1
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k t t u l n r  ( M < i o n ,

|(OUS6 I1U. NO. IS?

ir fspuwtyvATm ha.tr O R IG IN A L
CaXKEt Inquire* labeling at recording* end prohibits ■■!« to elnjf. 

ot lto*« which encourag* behavior

I AM ACT

3 74 mrand end reenact S.S. M:9U11(A)(2). rrlaclwa to the >«1«,

3 uhlbltloi, oc dUatrlbutlon ef utultl Ut»(ol to wtnare; to

6 iDcltids within tbt prohibition those ltcstc which aocourage

5 (trtlU balnvlar; to enact 8.S. ttlrtltt to d*e tilt

6 oX c*rtaln recordings; to reqnlra lli* labeling of recording*

7 which dexcribe or encourage utttln behavior; to provid*

I you Ilia* fo* lalliha tu labal; soA to prtrldc far rtltui
9 utt«n.

10 la it enacted by tb« LaglsUtur: of Loelitaaai

11 £ action l.t R.3. UlSl.UMKD 1* btttOJ awaMed cod raenaccad

12 to read M  ItlUwt: i

13 {Vl.lt. talc, exhibition, or diatribctlon of oetarlal bamlal

14 to alnori

is *. :

16 * * *

11 t2) 'Valeria! haraful to alnor**' la defined M  tat parnr.
16 wdgaJinc, bodR, nawgjgpar. pgrlodieal. pamphlet, c<*gwtltlon.

19 pabltcatlos, pbotegxapt), drevlng, jrjetare, paecar, nolloa

JO picture fllo, wldce tape, flgore, pSoohgrapO tacor 4, albou,

31 c*»t«tt«, Coop act disc, wlro or tape tacording, O* other elnilar

32 tangible wort or thing »Mcli:

Fdg< 1 of i
OtIGIKAt *

CODING: Word* In atnaa* aWmt*> tfl* «f« <«UUops frow txiulng
law; word* *« addition*.
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1 dlitrlfiutor pflor xa jynUcAtton of *"* tti«t I*
3 ro b« rrnnfd bf ttK wmwhc Ufaw UAA.
3 (3) Suah liliil ibtll no t, be rwp<*liU And iliAll tx

A printed in t>l*cV l*rtnr« In tv«I»« point t T p< f « or or nor* on a

S ICtlW bKtACUiulil, AACCpt th«l tl*» w«rd» *,VArnl»t*'

£ Hd "ptnmtil AdyUorv'* »h>U b* prlnfd la too polwt typ»C«ce.

7 t Th« wwliii AhAll r*Ad Aob«tArttl«lly «a jfollnwn

o tfAKfiJNC: ri*v contAln Axplldt lyrlc« dnetlrtiv* of o<

9 AdlTOCAtljtg <*I* or «cr« ot tlx folio* log: capo, Intuit,

10 b*ttUllty. «*doya»ocM«n. vlolfit »M. pmrtitttloo. wardnr.

11 Ktintw, Hulcldc. tthnlt LatimlAttlon. or on of lllwl diajpe
12 or Alootol. fWfKTU. AgyiSOHT.

13 C. (1) On a t i n t copvtctioa. wtpTyyr ■*lol*c« * proyfttnn
1* of iH< f.«r*lnn .hall t>< /ln»d »ot 1««* tXf» rm* ttKrttdd

1J dollar* pot oord than cuo thooAAnd da II An or l*t?fi»onrd vKb of

16 wltlxxit hard Ubor for not txjft than oo« yaar. or t-otA.
17 (2) On « t»o<ni1 conviction. vm*v*T rinLic«« » pcovltlcm
u  ot thia lAttlop All»U V» fined not l««a t h a a .  too ttimmod

19 dallgrt rtor XrrC thfc tive Oiooxtwl dollfrx or lapritonad with
20 or vtthoot hard ldbor tot not l«a» than aijf oOoth* war «or< tTiaa

tt tbr»*

23 O.fl) If «rrr oqIotct of J ratAll art-»Ml»b»ai»t ArtLnf In
21 the covrea or tcopg ef his waplomtot La arretted for violating

■i*. « provtclon ot tUU Cactloo. Ox gmpXorar thf.il ralotruct* the

25 copIcrTtc tor i)l attorney Coo* and «t»ay tsojta of dafana# ot
/

16 BQch prplOTAA. E|>0)| f»H and arrant** nay fie fixed by tHc ooufc

23 *r«t clam* ctlalnal Inrlcdlction.

23 (2) T>« AapfltOOAant provided In - Wmvlluu C I«r U

29 iopacad at ch« court’f dl*cr*tton If tba twit detorainei th»t

30 «n< offender. d**m to lift «op)or»<*nt- crofld not Avoid torifoatat
3) In thy a(ten»w, unUu tl« rtfenVf in • nau4v*x Of oth«r pertan

. Pef 3 of S
oatctMt.

• • •
C001M2: U o f J j  <n 4 > f » ^  f f P *  A t*  d « l« ( « 6 B C  ( f M  • f  I  • I  I HJt
l r v ;  v o r d f  im d * r H n r d  « f «  A d d i t i o n * .



FEB-09-1994 14:58 FROM TO

G6 * 2DUd “ILX.01 «*•>•»

KLS S(l-<Ut 
_ ojcrsr

(II) Thv t i t of alcohol.
FiopixMi l»o would i««tlir« l»< lofcwlO-s wf r.Mrdm«< «ueh «• 
pboootraj'b recoids, albnav. utMUH, corrpict dlaca, and t i l t or 
tape rvcordlitf*. If the If-tlta dvacrlbad. adronatvd. ot «ncoucac«d 
ct)4 focagolng cnotnr«t»4 tfjxra or behartoc. Lneludlnf any for* of 
jttufll conduct in * vlolant contort.

Prepovetl ]M rwjulrva chit tba label 6* prualocutly plated oo 'he 
xecordlht If the aamifacturer or dlitelhuw 4od pot read.ly
r»ot*Mi.

Pioooaed law provided upon • £lttz conviction, a penalty oC a floe 
ooc la*s"tEan 11,000 rxw norm than #1,000 or lopriaonô t far not 
nort tUnn one year, or both. Vpao a aecood conviction, provide* a 
p en a ltT of a f in *  not lt« than |2,<XM *oe max* than #5.000 or
'--p-fy---- for no I etc thin air aonthx iwr mr« than three yraaa,
ox both. ;

Propoied tew allow tha eeplojrt of a ratal) eacahllaivaut who oaa
erreiied for « v<ol«c<€» of prawuad law to bv rclabnrtvd by bla
eaployar for the coat a I hit catenae anl, additionally, allova tbo
Jlifge dtccrvclor lc (jpoTlnf MKtloiI VpCOt the MplofM, Io Im , Ch.
caployw ta <c;1p| ta a v«Mf«l»l capacity.

hrppoccd lev provided that tie oJllceta of the airperectea ohloh 
vloLatd proposed lav can alio bv nmJ «a dafaadantp.

(AewndvR,*. 11:91.11(A)(2)} Adda R.S. lA:10A.t)
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A m erica n  F am ily  A ssocia tion  L aw  C enter

? 7 3 £ £ S S o  , 10T Parnate Drte
Vu^lo S S i  38803 | TupfltO, Mississippi 38801

T a le p h o n o : j M O l / K S i R
( 6 0 1 ) 8 4 4 - 5 0 3 3  ' ( 6 0 1 ) 0 4 4  8 1 7 6

D A T E

R e c i p i e n t ' s  T e l e c o p i e r  No.: / Q d i )  4 b ^ -  , 3 8 / 0

T E L E C O F I E R  C O V E R  L E T T E R

P l e a s e  d e l i v e r  t h e  f o l l o w i n g :  

T O: ' f e e h o t t t  / o  C m  _____

I N S T R U C T I O N S :

T o t a l  n u m b e r  o f  p a g e s ,  i n c l u d i n g  t h i s  c o v e r  p a g e :  I

C O N F I D E N T I A L I T Y  N O T I C E

T h i 3  f a c s i m i l e  t r a n s m i s s i o n  ( a n d / o r  t h e  d o c u m e n t s  a c c o m p a n y i n g  it)  
m a y  c o n t a i n  c o n f i d e n t i a l  i n f o r m a t i o n  b e l o n g i n g  t o  t h e  s e n d e r  w h i c h  
i s  p r o t e c t e d  b y  t h e  a t t o r n e y - c l i e n t  p r i v i l e g e .  T h e  i n f o r m a t i o n  i s  
i n t e n d e d  o n l y  f o r  t h e  u s e  o f  t h e  i n d i v i d u a l  o r  e n t i t y  n a m e d  a b o v e .  
I f  y o u  a r e  n o t  t h e  i n t e n d e d  r e c i p i e n t ,  y o u  a r e  h e r e b y  n o t i f i e d  t h a t  
a n y  d i s c l o s u r e ,  c o p y i n g ,  d i s t r i b u t i o n  o r  t h e  t a k i n g  o f  a n y  a c t i o n  
i n  r e l i a n c e  o n  t h e  c o n t e n t s  o f  t h i s  i n f o r m a t i o n  is s t r i c t l y  
p r o h i b i t e d .  If  y o u  h a v e  r e c e i v e d  t h i s  t r a n s m i s s i o n  i n  e r r o r ,  
p l e a s e  i m m e d i a t e l y  n o t i f y  u s  b y  t e l e p h o n e  t o  a r r a n g e  f o r  r e t u r n  o f  
t h e  d o c u m e n t s .  .

If y o u  d o  n o t  r e c e i v e  a l l  p a g e s ,  p l e a s e  c a l l  t h e  u n d e r s i g n e d .

F R O M : _  B r u c e . :



PAUL D. RUSSINOFF
Assistant General Counsel and 
Diintor of SlaU Relations
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C-
Re: M e m o r a n d u m  i n  O p p o s i t i o n  t o ^ S u b s t i t u t e  S e n a t e  B i l l  N o .

216, A n  A c t  R e l a t i n g  t o  t h e  S a l e  D i s p l a y  o r

D i s t r i b u t i o n  o f  M a t e r i a l  " H a r m f u l  t o  M i n o r s " .

T h i s  m e m o r a n d u m  o f  l a w  h a s  b e e n  p r e p a r e d  b y  the 

R e c o r d i n g  I n d u s t r y  A s s o c i a t i o n  of A m e r i c a ,  Inc. ( R I A A ) , a  

t r a d e  a s s o c i a t i o n  r e p r e s e n t i n g  r e c o r d  c o m p a n i e s  w h o  

p r o d u c e ,  m a n u f a c t u r e  o r  d i s t r i b u t e  o v e r  9 0 %  o f  all 

a u t h o r i z e d  s o u n d  r e c o r d i n g s  in t h e  U n i t e d  S t a t e s .

U n d e r  e s t a b l i s h e d  S u p r e m e  C o u r t  p r e c e d e n t s ,  S.B. 2 1 6  

c o u l d  b e  f o u n d  t o  b e  b o t h  v a g u e  a n d  o v e r b r o a d  a n d  a n  

i m p e r m i s s i b l e  e x a m p l e  o f  c o m p e l l e d  s p e e c h  a n d  p r i o r  

r e s t r a i n t  a l l  i r  v i o l a t i o n  o f  b o t h  t h e  F i r s t  A m e n d m e n t  o f  

t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s  a n d  A r t i c l e  1, S e c .  5  

o f  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a  w h i c h ,  a c c o r d i n g  
t o  t h e  A l a s k a n  S u p r e m e  C o u r t ,  " p r o t e c t s  s p e e c h  i n  a  m o r e  

e x p l i c i t  a n d  d i r e c t  m a n n e r  t h a n  t h e  f e d e r a l  c o n s t i t u t i o n " , 
M e s s e r l i  v. S t a t e , 6 2 6  P . 2 d  81 ( A l a s k a  1 9 8 0 ) .

S . B .  2 1 6  a t t e m p t s  t o  r e g u l a t e  m a t e r i a l  " h a r m f u l  t o  

m i n o r s "  w h i c h  " m e a n s  a g r a p h i c  d e s c r i p t i o n ,  r e p r e s e n t a t i o n  
of, o r  i n c i t e m e n t  t o  v i o l e n t  b e h a v i o r  t h a t  i f  a c t e d  o u t  

w o u l d  c o n s t i t u t e  f e l o n i o u s  b e h a v i o r  t h a t  is m o r a l l y  
r e p u g n a n t  t o  t h e  c o m m u n i t y  a s  a w h o l e , "  S.B. 216, S e c  1,

( c ) ( 1 ) ( B ) .  T h e  a b o v e  l a n g u a g e  l a c k s  a n y  g u i d e l i n e s  o r  

d e f i n i t i o n s  o f  " v i o l e n t  b e h a v i o r "  a n d  i m p i n g e s  u p o n  
p r o t e c t e d  e x p r e s s i o n .  D e p i c t i o n s  o f  v i o l e n c e  r e c e i v e  t h e  

c o m p l e t e  a n d  u n i m p e d e d  p r o t e c t i o n  o f  t h e  F i r s t  A m e n d m e n t .
T h e  S u p r e m e  C o u r t  h a s  s t a t e d  t h a t  " . . . d e e d s  o f  b l o o d s h e d ,  
l u s t  o r  c r i m e . . . "  r e c e i v e  f u l l  F i r s t  A m e n d m e n t  p r o t e c t i o n ,  
W i n t e r s  v. N e w  Y o r k , 3 3 3  U . S .  507, 5 0 G  (1948). In f a c t ,  a  
l o w e r  c o u r t  h a s  e v e n  s t a t e d  t h a t  " . . . m a t e r i a l  l i m i t e d  t o  
f o r m s  o f  v i o l e n c e  i s  g i v e n  t h e  h i g h e s t  d e g r e e  o f  ( F i r s t  
A m e n d m e n t )  p r o t e c t i o n . . . " ,  A m e r i c a n  B o o k s e l l e r s  Ass n .  v .  
H u d n u t ,  7 7 1  F . 2 d  3 2 3  ( 7 t h  Cir. 1985).

W h i l e  S.B. 2 1 6  c o n t a i n s  t h e  C o n s t i t u t i o n a l l y  
p e r m i s s i b l e  " h a r m f u l  t o  m i n o r s "  t e s t  a s  f o u n d  i n  G i n s b e r g  

v . N e w  Y o r k . 3 9 0  U . S .  629 (1968), t h e r e  i s  n o  s p e c i f i c  
l i s t i n g  o f  p r o h i b i t e d  a c t s  o r  a d e t a i l e d  l i s t i n g  of 

p r o h i b i t e d  a r e a s  o f  t h e  h u m a n  a n a t o m y ,  t h e  e x p o s u r e  o f

R E C O R D I N G  I N D U S T R Y  A S S O C I A T I O N  O F  AMERICA, INC.
in'Vi sJiHt.-.'iii. ...  kj ii' ■ on/I ■ WtKhiHcinn I lf  VOO.'lti ■ Idmm 190?) V'/'t/HO! a Rat (90'?) 77f>’7?.b3
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w h i c h  m a y  b e  a v i o l a t i o n  u n d e r  t h e  s t a t u t e .  S.B. 2 1 6  
s i m p l y  p r o h i b i t s  " a d e s c r i p t i o n  o r  r e p r e s e n t a t i o n ,  i n  a n y  

f o rm, o f  n u d i t y ,  s e x u a l  c o n d u c t ,  o r  s e x u a l  e x c i t e m e n t  w h e n  

i t  (1) p r e d o m i n a t e l y  a p p e a l s  t o  t h e  p r u r i e n t ,  s h a m e f u l ,  o r  

m o r b i d  i n t e r e s t  o f  m i n o r s  in sex: (2) is p a t e n t l y  o f f e n s i v e  

t o  c o n t e m p o r a r y  c o m m u n i t y  s t a n d a r d s  in t h e  a d u l t  c o m m u n i t y  

a s  a w h o l e  w i t h  r e s p e c t  t o  w h a t  is s u i t a b l e  s e x u a l  m a t e r i a l  

f o r  m i n o r s :  a n d  (3) t a k e n  a s  a w h o l e ,  l a c k s  s e r i o u s  

l i t e r a r y ,  a r t i s t i c ,  p o l i t i c a l ,  o r  s c i e n t i f i c  v a l u e  f o r  

m i n o r s , " ,  S. B .  2 1 6  S e c .  1 ( c ) ( 1 ) ( A ) .

T h e  a b o v e  c o m p l e x  a n d  s u b j e c t i v e  t e s t  i s  d e s i g n e d  t o  b e  
u n d e r t a k e n  b y  a j u d g e  o r  j u r y  in a c o u r t  o f  l a w  u n d e r  
j u d i c i a l  r u l e s  o f  e v i d e n c e  a n d  r e q u i r e s  t h e  a s s i s t a n c e  o f  

c o u n s e l  i n  i t s  i n t e r p r e t a t i o n .  A s  s e t  o u t  i n  S . B .  216, 
t h i s  t e s t  w o u l d  p r e s u m a b l y  b e  p e r f o r m e d  b y  s o m e o n e  in t h e  

s a l e s  a n d  o r  d i s t r i b u t i o n  c h a i n  w i t h o u t  t h e  a b o v e  
s a f e g u a r d s .  A s  s u c h ,  S.B. 2 1 6  m a y  f a i l  t o  g i v e  t h e  

o r d i n a r y  p e r s o n  n o t i c e  a s  r e q u i r e d  b y  t h e  S u p r e m e  C o u r t  i n  
N A A C P  V. B u t t o n , 3 1 7  U . S .  4 1 5  (1963) a n d  w i l l  t h u s  b e  

u n c o n s t i t u t i o n a l l y  v a g u e .  A d d i t i o n a l l y ,  t h e  r e q u i r e m e n t  
t h a t  t h e  m a t e r i a l  t a k e n  a s  a w h o l e  m u s t  l a c k  s e r i o u s  

l i t e r a r y ,  a r t i s t i c ,  p o l i t i c a l  o r  s c i e n t i f i c  v a l u e  f o r  

m i n o r s  w i l l  f o r c e  r e c o r d  r e t a i l e r s  t o  e x a m i n e  t h e i r  e n t i r e  

i n v e n t o r i e s ,  c o n s i s t i n g  o f  t h o u s a n d s  o f  t i t l e s ,  a l b u m  b y  
a l b u m ,  c a s s e t t e  b y  c a s s e t t ,  a n d  C D  b y  C D  t o  d e t e r m i n e  

w h e t h e r  a n y  o f  t h e  s o u n d  r e c o r d i n g s  m a y  p o s s i b l y  f a l l  
w i t h i n  S . B .  2 1 6 's l a b e l i n g  r e q u i r e m e n t s .

M o r e o v e r ,  s p e e c h  m a y  b e  r e g u l a t e d  b y  t h e  s t a t e  only- 
a f t e r  t h a t  p a r t i c u l a r  e x a m p l e  o f  s p e e c h  h a s ,  b y  j u d i c i a l  
d e t e r m i n a t i o n ,  b e e n  d e t e r m i n e d  t o  v i o l a t e  a c o n s t i t u t i o n a l  

s t a t u t e .  R e q u i r i n g  a p r i v a t e  p a r t y  t o  m a k e  a d e t e r m i n a t i o n  
a s  t o  w h a t  m a t e r i a l  i s  " h a r m f u l  t o  m i n o r s "  i n v i t e s  t h a t  

p a r t y ,  a t  t h e  t h r e a t  o f  c r i m i n a l  p r o s e c u t i o n ,  t o  b e  m o r e  

i n c l u s i v e  t h a n  w o u l d  b e  n e c e s s a r y  s o  a s  n o t  t o  o f f e n d  t h e  

s t a t u t e .  A  s t a t u t e  s t r u c t u r e d  l i k e  S . B .  2 1 6 ,  b y  r e q u i r i n g  
t h a t  t h e  " h a r m f u l  t o  m i n o r s "  t e s t  b e  p e r f o r m e d  o n  o t h e r w i s e  

p r o t e c t e d  e x p r e s s i o n ,  o u t s i d e  a  c o u r t  o f  law, m a y  b e  t h u s  
u n c o n s t i t u t i o n a l l y  o v e r b r o a d .

S e c t i o n  1 1 . 6 1 , 1 2 8  (a) a n d  (b) m a y  a l s o  b e  c h a l l e n g e d  a s  
o v e r b r o a d .  H e r e ,  t h e  s t a t u t e  a t t e m p t s ,  r e s p e c t i v e l y ,  t o  
r e g u l a t e  l y r i c s  w h i c h  " i n c l u d e  o r  a r e  d e s c r i p t i v e  o f  
m a t e r i a l  h a r m f u l  t o  m i n o r s "  a n d  " p a c k a g i n g  w h i c h  u s e s  w o r d s  
s y m b o l s ,  o r  p i c t u r e s  t h a t  i n c l u d e  o r  d e s c r i b e  m a t e r i a l  
h a r m f u l  t o  m i n o r s " .  R e v i e w i n g  t h e  p l a i n  m e a n i n g  o f  t h e  
w o r d s  o f  t h e  b i l l ,  b o t h  s e c t i o n s  w i l l  c o v e r  p r o t e c t e d  
e x p r e s s i o n  w h i c h  " m a v  b e  d e s c r i p t i v e  of m a t e r i a l  h a r m f u l  t o  
m i n o r s " ,  b u t  w h i c h  m a y  n o t  i t s e l f  b e  " h a r m f u l  to m i n o r s " .
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V a g u e n o s s  a n d  o v e r b r e a d t h  a s i d e ,  S. B .  2 1 6  v i a  its 
l a b e l i n g  r e q u i r e m e n t ,  w i l l  c o m p e l  s p e e c h  a n d  o p e r a t e  a s  a 

p r i o r  r e s t r a i n t  in v i o l a t i o n  of t h e  A l a s k a n  a n d  U n i t e d  

S t a t e s  C o n s t i t u t i o n s . T h e  g o v e r n m e n t  m a y  n o t  c o m p e l  

s p e e c h ,  i.e. t h e  l a b e l i n g  o f  w h a t  is o t h e r w i s e  p r o t e c t e d  

a r t i s t i c  e x p r e s s i o n .  R e q u i r i n g  a l a b l e  o r  o p a q u e  c o v e r i n g  

o f  m a t e r i a l  w h i c h  h a s  n o t  b e e n  d e e m e d  i n d e c e n t  o r  o b s c e n e  
u n d e r  a c o n s t i t u t i o n a l l y  c o r r e c t  s t a t u t e  b y  a c o u r t  o f  l a w

i s  a n  e x a m p l e  o f  t h e  t y p e  o f  c o m p e l l e d  s p e e c h  w h i c h  h a s
b e e n  f o u n d  u n c o n s t i t u t i o n a l  in M i a m i  H e r a l d  P u b l i s h i n g  C o .  

v. T o r n l l i o . 4 1 8  U . S .  2 4 1  (1974).

F u r t h e r ,  a l a b e l i n g  o r  c o v e r i n g  r e q u i r e m e n t  l i k e  t h a t  

m a n d a t e d  in S . B .  2 1 6  w i l l  a l s o  o p e r a t e  a s  a n  
u n c o n s t i t u t i o n a l  p r i o r  r e s t r a i n t  o n  s p e e c h .  H e r e ,  t h e  f a c t  
t h a t  o t h e r w i s e  p r o t e c t e d  e x p r e s s i o n  m u s t  b e  l a b e l e d  o r  

c o v e r e d  t o  b e  d i s s e m i n a t e d ,  w i t h o u t  a n y  j u d i c i a l  
d e t e r m i n a t i o n  a s  i t s  h a r m f u l  c h a r a c t e r ,  m a y  b e  s e e n  a s  a

p r i o r  r e s t r a i n t  o f  s p e e c h  i n  v i o l a t i o n  o f  t h e  F i r s t
A m e n d m e n t  o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  a n d  Art. 1 S e c .  

5 o f  t h e  A l a s k a n  C o n s t i t u t i o n .

M o s t  i m p o r t a n t l y ,  S.B. 2 1 6  is s i m p l y  u n n e c e s s a r y .  
L a r g e l y  i n  r e s p o n s e  t o  t h e  i n t e r e s t  t h a t  v a r i o u s  l o c a l  

g o v e r n m e n t s  a n d  p a r e n t a l  g r o u p s ,  s u c h  as t h e  N a t i o n a l  
P a r e n t s  a n d  T e a c h e r s  A s s o c i a t i o n ,  h a v e  s h o w n  i n  t h i s  i s s u e ,  
t h e  r e c o r d i n g  i n d u s t r y  h a s  i m p l e m e n t e d  a t r e m e n d o u s l y  
s u c e s s f u l  l a b e l i n g  p r o g r a m  t h a t  a c c o m p l i s h e s  w h a t  S . B .  2 1 6  
h a s  s e t  o u t  t o  d o :  i t  a l e r t s  p a r e n t s  t o  t h e  e x p l i c i t  
c o n t e n t s  o f  s o m e  r e c o r d i n g s  s o  t h a t  t h e y  m a y  i n t e r p r e t  t h e m  

i n  t h e  c o n t e x t  o f  i n d i v i d u a l  f a m i l y  v a l u e s .

I t  is p o s s i b l e  t h a t  t o  a v o i d  p e n a l t i e s  r e c o r d  p r o d u c e r s  

m a y  e i t h e r  d i s t r i b u t e  n o  r e c o r d i n g s  i n  A l a s k a ,  o r  l a b l e  a l l  

r e c o r d i n g s ,  r e n d e r i n g  t h e  l a w  f u t i l e  a n d  i m p o t e n t .  S e c o n d ,  

t h e r e  w i l l  b e  m a s s i v e  a n d  c o s t l y  d i s r u p t i o n  o f  t h e  

d i s t r i b u t i o n  o f  r e c o r d i n g s  i n  A l a s k a ,  r e s u l t i n g  i n  h i g h e r  
c o s t s  t o  A 1 ".skan c o n s u m e r s .  R e c o r d i n g s  a r e  m a r k e t e d  a n d  
d i s t r i b u t e d  o n  a n a t i o n a l  l e v e l ,  N o  o t h e r  s t a t e  in t h e  

u n i o n  r e q u i r e s  s o u n d  r e c o r d i n g s  t o  b e  l a b e l e d .  A l a s k a ' s  
s i n g u l a r  r e g u l a t i o n  w o u l d  r e q u i r e  c r e a t i o n  o f  s p e c i a l  
h a n d l i n g  p r o c e d u r e s ,  a s e p a r a t e  o p e r a t i o n  t o  r e v i e w  a n d  
l a b l e  r e c o r d i n g s ,  s e p a r a t e  i n v e n t o r i e s  a n d  s e p a r a t e  r e t u r n  
c e n t e r s .  A l l  o f  t h e s e  r e q u i r e m e n t s  w o u l d  s i g n i f i c a n t l y  
i n c r e a s e  t h e  c o s t  o f  r e c o r d i n g s  i n  A l a s k a ,  a n d  w o u l d  h a v o  a 
s i m i l a r  i m p a c t  o n  m a i l - o r d e r  a n d  r e c o r d  c l u b  s a l e s .

F i n a l l y ,  if e n a c t e d  a n d  d e c l a r e d  u n c o n s t i t u t i o n a l ,  S . B .  

2 1 6  c o u l d  c o s t  A l a s k a n  t a x p a y e r s  h u n d r e d s  o f  t h o u s a n d s  o f  
d o l l a r s ,  a s  t h e  s t a t e  c o u l d  b e  o r d e r e d  t o  p a y  t h e  a t t o r n e y s  

f c o e  o f  t h o s e  w h o  c h a l l e n g e d  t h e  l a w  u n d e r  S e c t i o n  1 9 8 0  o f  

t h e  C i v i l  R i g h t s  A c t ,  T i t l e  IX, U . S . C .  A s i m i l a r  
u n c o n s t i t u t i o n a l  b i l l  w h i c h  w a s  e n a c t e d  in t o  l a w  c o s t
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Misr.ouri t a x p a y e r s  o v e r  $ 2 0 0 , 0 0 0  in V i d e o  S o f t w a r e  D e a l e r s  
A nGn. v. W e b s t e r , 9 6 8  F . 2 d  684 (1992).

I
T h e s e  a r e  o n l y  s o m e  of t h e  m o r e  o b v i o u s  p r o b l e m s  a n d  

c o m p l i c a t i o n s  r e l a t i n g  t o  S.B. 216. If y o u  h a v e  f u r t h e r  
q u e s t i o n s ,  o r  w o u l d  l i k e  m o r e  i n f o r m a t i o n ,  p l e a s e  d o  n o t  
h e s i t a t e  t o  c o n t a c t  RIAA.



T lfE  RECORDING IN D U STR Y 'S  VOLUNTARY LYRICS LABELING PROGRAM

S i n c e  1 9 8 5 ,  t h e  r e c o r d i n g  i n d u s t r y  h a s  r e s p o n s i b l y  a d d r e s s e d  

t h e  c o n c e r n s  o f  t h e  p u b l i c ,  a n d  patents in p a r t i c u l a r ,  r e g a r d i n g  

t h e  e x p l i c i t  n a t u r e  o f  c e r t a i n  s o u n d  r e c o r d i n g s .  I n  t h a t  y e a r ,  

t h e  R I A A  r e a c h e d  a n  a g r e e m e n t  w i t h  t h e  N a t i o n a l  P a r e n t  T e a c h e r  

A s s o c i a t i o n  a n d  t h e  P a r e n t s  M u s i c  R e s o u r c e  C e n t e r  r n d e r  w h i c h  

r e c o r d  c o m p a n i e s  w o u l d  v o l u n t a r i l y  i d e n t i f y  a n d  l a b e l  n e w l y  

r e l e a s e d  s o u n d  r e c o r d i n g s  w i t h  l y r i c s  t h a t  r e f l e c t  e x p l i c i t  

v i o l e n c e ,  e x p l i c i t  s e x  o r  e x p l i c i t  s u b s t a n c e  a b u s e .

I n  1 9 9 0 ,  t h e  R I A A  g r e a t l y  e n h a n c e d  t h e  e f f e c t i v e n e s s  o f  t h i s  
v o l u n t a r y  p r o g r a m  a s  a t o o l  f o r  p a r ents a n d  g u a r d i a n s  w h o  w i s h  t o  

m o n i t o r  w h a t  t h e i r  c h i l d r e n  p u r c h a s e  a n d  l i s t e n  t o  b y  

i m p l e m e n t i n g  a u n i f o r m  p a r e n t a l  a d v i s o r y  l o g o  t h a t  c o n t i n u e s  in 

u s e  t o d a y .  T h e  P a r e n t a l  A d v i s o r y  p r o g r a m  a l l o w s  r e c o r d  c o m p a n i e s  
a n d  t h e i r  a r t i s t s  t o  e x e r c i s e  t h e i r  a r t i s t i c  r i g h t s  a n d ,  a t  t h e  

s a m e  t i m e ,  e x e r c i s e  t h e i r  s o c i a l  r e s p o n s i b i l i t i e s  t o  t h e  

c o m m u n i t y  a s  w e l l .

miiisiI!
Em tei rim es.

T h e  b l a c k  a n d  w h i t e  l o g o ,  s h o w n  h e r e ,  is m a d e  p a r t  o f  t h e  

e a c h  r e c o r d ' s  p e r m a n e n t  p a c k a g i n g ,  b e n e a t h  t h e  s h r i n k - w r a p ,  a n d  

is n o w  w i d e l y  u s e d  n o t  o n l y  b y  R I A A  m e m b e r s ,  w h i c h  r e p r e s e n t  
a p p r o x i m a t e l y  9 0  p e r c e n t  o f  t h e  m u s i c  i n d u s t r y ,  b u t  a l s o  b y  m o s t  

n o n - m e m b e r  c o m p a n i e s  a s  w e l l ,  p a r t i c u l a r l y  t h o s e  r e l e a s i n g  r a p  

a n d  h e a v y  m e t a l  m u s i c .

W h i l e  t h e  d e c i s i o n  t o  l a b e l  a p a r t i c u l a r  s o u n d  r e c o r d i n g  is  

p r o p e r l y  l e f t  t o  e a c h  c o m p a n y ,  in c o n j u n c t i o n  w i t h  t h e  a r t i s t ,  
t h e r e  i s  l i t t l e  q u e s t i o n  t h a t  t h e  i n d u s t r y  h a s  t a k e n  t h i s  p r o g r a m  
s e r i o u s l y .  I n d e e d ,  v i r t u a l l y  e v e r y  r e c o r d i n g  t h a t  h a s  b e e n  t h e  

t a r g e t  o f  p u b l i c  c o n t r o v e r s y ,  e i t h e r  b e c a u s e  o f  its s e x u a l l y -  
e x p l i c i t  o r  v i o l e n t l y - e x p l i c i t  n a t u r e ,  h a s  a v o l u n t a r y  P a r e n t a l  

A d v i s o r y  o n  i t s  c o v e r .  A n d  t h e  P a r e n t a l  A d v i s o r y  a l s o  h a s  s e r v e d  
a s  a n  i m p o r t a n t  t o o l  f o r  r a d i o  s t a t i o n s  a n d  r e c o r d  r e t a i l e r s  
w h e n  c o n s i d e r i n g  w h e t h e r  s p e c i f i c  e x p l i c i t  r e c o r d i n g s  s h o u l d  b e  

b r o a d c a s t  o r  m a d e  a v a i l a b l e  f o r  s a l e  t o  m i n o r s .

G i v e n  t h e  i n c r e a s e d  p u b l i c  a t t e n t i o n  t o  v i o l e n c e  i n  A m e r i c a ,  
a n d  t h e  d e s i r e  o f  a l l  A m e r i c a n s  to el i m i n a t e  it, t h e  r e c o r d i n g  
i n d u s t r y  m a y  w e l l  h e a r  c a l l s  f o r  a g o v e r n m e n t  c e n s o r s h i p  s y s t e m  
o r  f o r  a v o l u n t a r y  r a t i n g s  s y s t e m  s i m i l a r  t o  t h e  o n e  c u r r e n t l y  in  

u s e  b y  t h e  m o t i o n  p i c t u r e  i n d u s t r y  a n d  t h o s e  n o w  b e i n g  c o n s i d e r e d  

f o r  t h e  v i d e o  g a m e  i n d u s t r y  w e l ’ .



V o l u n t a r y  L y r i c s  L a b e l i n g  P r o g r a m  
P a g e  T w o

W h i l e  a v o l u n t a r y  r a t i n g s  s y s t e m  n a y  b e  a p p r o p r i a t e  f o r  

m o t i o n  p i c t u r e s ,  i t s  a p p l i c a t i o n  to s o u n d  r e c o r d i n g s  w o u l d  b e  

b o t h  i n a p p r o p r i a t e  a n d  i m p r a c t i c a l .  F i r s t ,  t h e  l y r i c a l  c o n t e n t  
o f  m u s i c a l  r e c o r d i n g s  i s  f a r  m o r e  s u b j e c t i v e  t h a n  t h e  e x p l i c i t  

v i s u a l  i m a g e s  o f  m o t i o n  p i c t u r e s .  In t h e  c o n t e x t  o f  v i o l e n c e  f o r  
e x a m p l e ,  w h a t  s o m e  m a y  p e r c e i v e  a s  a " c a l l  t o  a r m s "  m a y  i n  f a c t  

b e  a c r y  f o r  h e l p  t o  a d d r e s s  t h e  h a r d  r e a l i t i e s  o f  t h e  a r t i s t ' s  

s o c i a l  e n v i r o n m e n t .  S e c o n d ,  g i v e n  t h e  v a s t  n u m b e r  o f  s o n g s  ( o v e r  
1 0 , 0 0 0 )  r e l e a s e d  e a c h  y e a r ,  c o m p a r e d  w i t h  t h e  5 7 7  f i l m s  r a t e d  in  

1 S 9 3 , d e v e l o p i n g  a r a t i n g s  b o a r d  to r e v i e w  a n d  r a t e  e a c h  a n d  

e v e r y  r e c o r d i n g  w o u l d  b e  a n e a r  i m p o s s i b l e  t a s k .

A n d  o f  c o u r s e ,  a g o v e r n m e n t  m a n d a t e d  c e n s o r s h i p  s y s t e m  w o u l d  

r u n  a f o u l  o f  t h e  f u l l  a n d  u n i m p e d e d  p r o t e c t i o n  o f  a r t i s t i c  

e x p r e s s i o n  g i v e n  b y  t h e  F i r s t  A m e n d m e n t .

A c c e p t i n g  a d i f f e r e n c e  o f  v a l u e s  a m o n g  p e o p l e  i s  p a r t  o f  

l i v i n g  i n  a f r e e  s o c i e t y .  S i m p l y  put, t h e  v o l u n t a r y  P a r e n t a l  

A d v i s o r y  P r o g r a m  b a l a n c e s  t h e  r i g h t s  of f r e e  e x p r e s s i o n  w i t h  t h e  

d e s i r e s  f o r  s o c i a l  r e s p o n s i b i l i t y .  T h e  r e c o r d i n g  i n d u s t r y  h a s  

m a d e  g r e a t  s t r i d e s  i m p l e m e n t i n g  i t s  v o l u n t a r y  P a r e n t a l  A d v i s o r y  
P r o g r a m  a n d  e d u c a t i n g  t h e  p u b l i c  a b o u t  i t s  i n t e n d e d  u s e .  I t  v o w s  

t o  c o n t i n u e  t o  d o  s o  i n  t h e  f u t u r e .
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A

T h e  M o t i o n  P i c t u r e  A s s o c i a t i o n  of A m e r i c a ,  Inc. ( M PAA) s u b m i t s  

t h i s  m e m o r a n d u m  i n  o p p o s i t i o n  t o  A l a s k a  S e n a t e  B i l l  2 1 6 ,  w h i c h  

p r o h i b i t s  t h e  d i s s e m i n a t i o n  of m o t i o n  p i c t u r e s  o n  v i d e o  c a s s e t t e s  

t o  m i n o r s  t h a t  c o n t a i n  d e p i c t i o n s  o f  v i o l e n t  b e h a v i o r .  T h e  b i l l  

a l s o  p r o h i b i t s  t h e  s a l e  o r  r e n t a l  o f  v i d e o  m a t e r i a l  t h a t  d e p i c t s  o r  

d e s c r i b e s  s e x u a l  c o n d u c t  o r  v i o l e n t  b e h a v i o r  " h a r m f u l  t o  m i n o r s "  

u n l e s s  p e r m a n e n t  w a r n i n g  l a b e l s  a r e  a f f i x e d  in s p e c i f i e d  t y p e  s i z e  

a n d  a r e  c o v e r e d  b y  o p a q u e  w r a p p e r s .

T h e  M P A A  a n d  i t s  m e m b e r  c o m p a n i e s * ,  w h o  a r e  t h e  l e a d i n g  

d i s t r i b u t o r s  o f  m o t i o n  p i c t u r e s  f o r  t h e a t r i c a l  e x h i b i t i o n  a n d  

s u b s e q u e n t  r e l e a s e  o n  v i d e o  c a s s e t t e ,  b e l i e v e  t h a t  b o t h  k e y  

p r o v i s i o n s  o f  t h i s  l e g i s l a t i o n  a r e  b o t h  u n n e c e s s a r y  a n d  c o n t r a v e n e  
t h e  F i r s t  A m e n d m e n t  t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .

S B  2 1 6  10 U N N N E C E S S A R Y  B E C A U S E  O P  I N D U S T R Y  P O L I C I E S

S B  2 1 6  is u n n e c e s s a r y  b e c a u s e  t h e  o v e r w h e l m i n g  m a j o r i t y  o f  

v i d e o  t a p e s  a v a i l a b l e  i n  r e t a i l  o u t l e t s  e i t h e r  d i s p l a y  t h e  o f f i c i a l  
M P A A  r a t i n g  a n d / o r  c o n t a i n  i n f o r m a t i o n  f o r  t h e  p a r e n t  t o  d e t e r m i n e  

w h e t h e r  t h e  v i d e o  is a p p r o p r i a t e  f o r  t h e i r  c h i l d r e n ' s  v i e w i n g .  

F o r  o v e r  2 5  y e a r s ,  M P A A  h a s  a d m i n i s t e r e d  t h e  C l a s s i f i c a t i o n  a n d  

R a t i n g  A d m i n i s t r a t i o n  (CARA) w h i c h  a w a r d s  t h e  f a m i l i a r  G, PG, P G -  

13, R  a n d  N C - 1 7  t o  m o t i o n  p i c t u r e s .  T h e  r a t i n g  s y s t e m  h a s  b e e n  

s u c c e s s f u l  in g u i d i n g  p a r e n t s '  d e c i s i o n s  a b o u t  t h e i r  m o v i e  v i e w i n g .  

I n  t h e  m o s t  r e c e n t  n a t i o n w i d e  s u r v e y ,  o v e r  7 5 %  o f  p a r e n t s  s u r v e y e d  

s a i d  t h e y  f o u n d  t h e  r a t i n g  s y s t e m  f a i r l y  h e l p f u l  t o  h e l p f u l .  

M o r e o v e r ,  t h e  o v e r w h e l m i n g  m a j o r i t y  o f  v i d e o  s t o r e s  in A l a s k a  

e n f o r c e  t h e  v o l u n t a r y  r u l e s  a n d  r e g u l a t i o n s  o f  t h e  m o t i o n  p i c t u r e  

r a t i n g  s y s t e m ,  r e s t r i c t i n g  a c c e s s  t o  m o v i e s  t h a t  p a r e n t s  m a y  f i n d  
i n a p p r o p r i a t e  f o r  t h e i r  c h i l d r e n ' s  v i e w i n g .

S B  2 1 6  w o u l d  u n d e r m i n e  t h e  v o l u n t a r y  e n f o r c e m e n t  o f  t h e  r u l e s  

a n d  r e g u l a t i o n  o f  t h e  M P A A - a d m i n i s t e r e d  r a t i n g  s y s t e m ,  a n d  w o u l d  
c a u s e  s e v e r e  d a m a g e  t o  m a i n s t r e a m  b u s i n e s s e s ,  i n c l u d i n g  m o t i o n  
p i c t u r e  d i s t r i b u t o r s .

T h i s  b i l l  a l s o  h a s  t h e  p o t e n t i a l  t o  c a u s e  r e t a i l e r s  t h a t  r e n t  
a n d  s e l l  v i d e o s  t o  p r o v i d e  o n l y  i n f o r m a t i o n  a n d  e n t e r t a i n m e n t

* M P A A  m e m b e r  c o m p a n i e s  i n c l u d e :  B u e n a  V i s t a  P i c t u r e s  D i s t r i b u t i o n ,  

Inc. ( D i s n e y ) ;  M e t r o - r . o l d w y n - M a y e r  I n c.; P a r a m o u n t  P i c t u r e s  C o r p . ;  

S o n y  P i c t u r e s  E n t e r t a i n m e n t ,  i n c . ;  T w e n t i e t h  c e n t u r y  F o x  F i l m  
C o r p . ;  U n i v e r s a l  C i t y  S t u d i o s ,  Tnc.; a n d  W a r n e r  B r o s . ,  a d i v i s i o n  

o f  T i m e  W a r n e r  E n t e r t a i n m e n t  C o m p a n y ,  L.P.



■It i . i i i  u-'W l< VM.Ni U \l I A I (O I ;ju . I'.M. iO-i I

o p t i o n s  t h a t  a r e  a p p r o p r i a t e  for c h i l d r e n  d u e  t o  t h e  c r i m i n a l  
l i a b i l i t y  a s s o c i a t e d  w i t h  t h i s  bi l l  if it is e n a c t e d .

M o r e o v e r ,  b u s i n e s s e s  l i k e  M P A A  m e m b e r  c o m p a n i e s  a n d  

i n d e p e n d e n t  v i d e o  m a n u f a c t u r e r s  t h a t  d i s t r i b u t e  m o v i e s  t o  v i d e o  

s t o r e s  i n  A l a s k a  m a y  a l s o  s i m p l y  d e c i d e  n o t  t o  d o  b u s i n e s s  i n  t h e  

s t a t e  b e c a u s e  t h e y  w a n t  t o  a v o i d  t h e  c r i m i n a l  l i a b i l i t y  a s s o c i a t e d  
w i t h  t h i s  b i l l .  I n  a d d i t i o n ,  d u e  t o  t h e  r e l a t i v e l y  s m a l l  s i z e  o f  

t h e  A l a s k a  m a r k e t ,  t h e  r i s k  m a y  b e  t o o  g r e a t  f o r  t h e  v o l u m e  o f  

b u s i n e s s  t h a t  is g e n e r a t e d .

S B  2 1 6  1 8  U N C O N S T I T U T I O N A L

S B  2 1 6  is u n c o n s t i t u t i o n a l  b e c a u s e  it e s t a b l i s h e s  a  s t a n d a r d  

f o r  m a t e r i a l  t h a t  is '’h a r m f u l  t o  m i n o r s "  t h a t  is o v e r b r o a d  a n d  

v i o l a t e s  t h e  t i m e - h o n o r e d ,  c o u r t  a p p r o v e d  U n i t e d  S t a t e s  S u p r e m e  

C o u r t  s t a n d a r d s  f o r  m o t i o n  p i c t u r e s  o n  v i d e o  c a s s e t t e  t h a t  m a y  b e  

r e s t r i c t e d  f r o m  m i n o r s  u n d e r  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  M P A A  

a l s o  b e l i e v e s  t h e  l a b e l i n g  r e q u i r e m e n t s  o n  m a t e r i a l s  c o n t a i n i n g  

m e r e  s e x u a l  c o n d u c t  t h a t  h a v e  n o t  b e e n  f o u n d  b y  a c o u r t  o f  l a w  t o  

b e  e i t h e r  o b s c e n e  o r  h a r m f u l  t o  m i n o r s  b y  t h e  c o u r t - a p p r o v e d  

g u i d e l i n e s ,  a r e  u n c o n s t i t u t i o n a l  b e c a u s e  t h e y  i n f r i n g e  u p o n  t h e  
F i r s t  A m e n d m e n t .

M o t i o n  p i c t u r e s  a r e  a f o r m  of e x p r e s s i o n  w h i c h  is p r o t e c t e d  b y  
t h e  F i r s t  A m e n d m e n t  t o  t h e  U. S .  C o n s t i t u t i o n ,  J o s e p h  B u r s t y n . I n c .  

V. W i l s o n . 3 4 3  U. S .  4 9 5  ( 1 9 5 2 ) ;  E r o n o z n i k  v. C i t y  o f  J a c k s o n v i l l e . 

4 2 2  U . S .  2 0 5  ( 1 9 7 5 ) ;  J e n k i n s  v. G e o r g i a . 4 1 7  U . S .  153 ( 1 9 7 4 ) .  T h e  

e x h i b i t i o n  o f  a m o t i o n  p i c t u r e  t o  a n  a d u l t  m a y  b e  p r o s c r i b e d  o n l y  

i f  t h e  m o t i o n  p i c t u r e  is o b s c e n e ,  w h i c h  r e q u i r e s  a f i n d i n g  t h a t  

s u c h  f i l m s  " i f  t a k e n  a s  w h o l e ,  a p p e a l  t o  t h e  p r u r i e n t  i n t e r e s t  i n  

sex, w h i c h  p o r t r a y  s e x u a l  c o n d u c t  i n  a p a t e n t l y  o f f e n s i v e  w a y ,  a n d  
w h i c h  t a k e n  a s  a w h o l e ,  d o  n o t  h a v e  s e r i o u s  l i t e r a r y ,  a r t i s t i c ,  

p o l i t i c a l  o r  s c i e n t i f i c  v a l u e . . . " ,  M i l l e r  v. C a l i f o r n i a . 4 1 3  U . S .  

1 5 , 2 1  ( 1 9 7 3 ) .  T h e  m o r e  r e c e n t  U . S .  S u p r e m e  C o u r t  r u l i n g  i n  P o n e  v. 
I l l i n o i s . 4 8 1  U . S .  497 ( 1 9 8 7 ) ,  a f f i r m e d  t h e  M i l l e r  t e s t ,  s p e c i f y i n g  

t h a t  t h e  p r o p e r  i n q u i r y  i n  a n  o b s c e n i t y  p r o s e c u t i o n  i s  w h e t h e r  a 

" r e a s o n a b l e  p e r s o n , "  a s  o p p o s e d  t o  t h e  " c o m m u n i t y , "  w o u l d  f i n d  t h a t  
t h e  m a t e r i a l  p o s s e s s e s  s e r i o u s  v a l u e .

R e g u l a t i o n s  p e r t a i n i n g  t o  r e s t r i c t i n g  a m i n o r ' s  a c c e s s  t o  a  

m o t i o n  p i c t u r e  f a c e  s i m i l a r  c o n s t i t u t i o n a l  s c r u t i n y :  i t  m a y  b e  
p r o h i b i t e d  o n l y  if t h e  m o t i o n  p i c t u r e  is " h a r m f u l  t o  m i n o r s , "  w h i c h  
r e q u i r e s  a f i n d i n g  t h a t  t h e  m o t i o n  p i c t u r e  d e p i c t s  n u d i t y ,  s e x u a l  

c o n t a c t ,  s e x u a l  e x c i t e m e n t ,  o r  s a d o m a s o c h i s t i c  a b u s e  in a m a n n e r  

w h i c h  " p r e d o m i n a n t l y  a p p e a l s  t o  t h e  p r u r i e n t ,  m o r b i d ,  o r  s h a m e f u l  
i n t e r e s t s  o f  m i n o r s ,  w h i c h  is p a t e n t l y  o f f e n s i v e  t o  p r e v a i l i n g  
s t a n d a r d s  in t h e  a d u l t  c o m m u n i t y  c o n c e r n i n g  w h a t  is s u i t a b l e  f o r  

m i n o r s  a n d  w h i c h  is u t t e r l y  w i t h o u t  r e d e e m i n g  s o c i a l  i m p o r t a n c e  f o r  
m i n o r s . "  G i n s b e r g  v. N e w  Y o r k . 3 9 0  U . S .  6 2 9  ( 1 9 6 8 ) .  I n  i n t e r s t a t e  
C i r c u i t  v. C i t y  o f  D a l l a s. 391 U . S .  53 ( 1 9 6 8 ) ,  d e c i d e d  o n  t h e  s a m e  

d a y  a s  G i n 3 b c r g, a D a l l a s  o r d i n a n c e  t h a t  p r o h i b i t e d  t h e  a d m i s s i o n
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of m i n o r G  t o  f i l m G  d e f i n e d  ac not s u i t a b l e  for m i n o r s  i n c l u d i n g  
m o t i o n  p i c t u r e s ,  " d e s c r i b i n g  or p o r t r a y i n g  b r u t a l i t y ,  c r i m i n a l
v i o l e n c e ,  d e p r a v i t y ,  n u d ity, s e x u a l  p r o m i s c u i t y  o r  a b n o r m a l  s e x u a l  
r e l a t i o n s " ,  w a s  f o u n d  u n c o n s t i t u t i o n a l l y  v a g u e  a n d  o v e r  b r o a d .  T h e  
C o u r t  f o u n d  t h a t  the a b s e n c e  of n a r r o w l y  drawn, r e a s o n a b l e  a n d
d e f i n i t e  s t a n d a r d s  w a s  fatal and that, w h i l e  the C o n s t i t u t i o n  d o e s  

n o t  g r a n t  a b s o l u t e  f r e e d o m ,  r e s t r i c t i o n s  i m p o s e d  c a n n o t  be s o  v a g u e  

as t o  set t h e  c e n s o r  " a d r i f t  u p o n  a b o u n d l e s s  s e a . "

V I O L E N T  V I D E O  M O V I E  R E S T R I C T I O N S  A R E  U N C O N S T I T U T I O N A L

T h e  a t t e m p t  in S B  216 t o  r e t r i c t  m i n o r s  f r o m  a c c e s s  t o  m o t i o n  
p i c t u r e  v i d e o s  w h i c h  c o n t a i n  d e p i c t i o n s  o f  v i o l e n t  b e h a v i o r  a n d  
r e q u i r e  a p a r e n t a l  a d v i s o r y  w a r n i n g  label o n  m o t i o n  p i c t u r e  v i d e o s  
t h a t  c o n t a i n  d e p i c t i o n s  of v i o l e n c e  g o e s  w e l l  b e y o n d  o b s c e n i t y  
g u i d e l i n e s  e s t a b l i s h e d  by U.S. S u p r e m e  C o u r t  d e c i s i o n s .  W h i l e  t h e  
S u p r e m e  C o u r t  s t a t e d  in M i l l e r  t h a t  o b s c e n i t y  w a s  n o t  p r o t e c t e d  by 
t h e  F i r s t  A m e n d m e n t  a n d  c o u l d  be r e g u l a t e d  by t h e  s t a t e s ,  i t  h a s
r e p e a t e d l y  h e l d  t h a t  v i r t u a l l y  all o t h e r  p o r t r a y a l s  of  b e h a v i o r  a r e
p r o t e c t e d  b y  t h e  F i r s t  A m e n d m e n t .

In I n t e r s t a t e  C i r c u i t .  Inc. v. C i t y  of D a l l a s .  366 F 2 d  590 
(5th Cir. 1966), r e m a n d e d  391 U.S. 53, 88 S.Ct. 1649, 20 L . E d . 2 d  
4 1 5  (1960), t h e  F i f t h  C i r c u i t  s t r u c k  d o w n  a s  o v e r b r o a d  a n d
u n c o n s t i t u t i o n a l  an  o r d i n a n c e  w h i c h  c l a s s i f i e d  as " n o t  s u i t a b l e  f o r  
y o u n g  p e r s o n s "  a n y  f i l m  w h i c h  d e s c r i b e d  o r  p o r t r a y e d  e x c e s s i v e  
b r u t a l i t y  o r  c r i m i n a l  v i o l e n c e .  T h e  C o u r t  f o u n d  t h a t  t h e  
r e s t r i c t i o n  o n  b r u t a l i t y  or v i o l e n c e  was i n v a l i d  a n d  h e l d  t h a t  " t h e  
s t a n d a r d  f o r  c l a s s i f i c a t i o n  m u s t  b e  r e s t r i c t e d  t o  t h e  c o n t r o l  o f 
o b s c e n i t y " .  T h e  S u p r e m e  C o u r t  in S o v e r e i g n  Newe Co, v. F a I k e . 448 
F. Supp. 3 0 6  ( U . S . D C  O h i o  977), r e m a n d e d  610 F. 2d, 428, c e r t ,
d e n i e d  W a r n e r  V. S o v e r e i g n  N e w s  C o . . 447 U.S. 923, r e h e a r i n g  
d e n i e d , 448 U.S. 912, a p p e a l  a f t e r  r e m a nd, 674 F. 2d. 484, c e r t ,  
d e n i e d  459 U.S. 864, a n d  459 U.S. 883 (1982), c o n f i r m e d  a l o w e r  
c o u r t  r u l i n g  w h i c h  h e l d  t h a t  m a t e r i a l s  c o n t a i n i n g  r.on-obscene 
v i o l e n c e ,  b r u t a l i t y ,  o r  c r u e l t y  c a n n o t  be b a n n e d .  T h e  C o u r t  h e l d  
t h a t  m a t e r i a l s  i n v o l v i n g  v i o l e n c e  a r e  g i v e n  t h e  h i g h e s t  d e g r e e  of 
c o n s t i t u t i o n a l  p r o t e c t i o n  a n d  m a y  not be r e s t r i c t e d  u n l e s s  t h e y  
c o n s t i t u t e  a c l e a r  a n d  p r e s e n t  d a n g e r  to  s o c i e t y .  M o r e  r e c e n t l y ,  
t h e  S u p r e m e  C o u r t  h e l d  t h a t  a n  I n d i a n a p o l i s  o r d i n a n c e  t h a t  
p r o h i b i t e d  t h e  d e p i c t i o n  of n o n - o b s c e n e  s e x u a l  v i o l e n c e  w a s  
u n c o n s t i t u t i o n a l  b e c a u s e  the o r d i n a n c e  p r o s c r i b e d  s p e e c h  b a s e d  o n  
c o n t e n t .  A m e r i c a n  B o o k s e l l e r s A s s o c i a t i o n. I n c . . et. al. v. 
W i l l i a m  H u d n u t  TIT 771 F. 2d 323 (1985) a f f ' d . 106 S.Ct. 11 7 2
(1986). T h e  C o u r t  r e a s o n e d  t h a t  t h e  F i r s t  A m e n d m e n t  p r e s e r v e s  t h e  
r i g h t  of e v e r y  s p e a k e r  in this n a t i o n  to a d v o c a t e  e v e n  u n p o p u l a r  
v i e w s .  T h e r e f o r e ,  r e s t r i c t i o n s  o r  r e g u l a t i o n s  p l a c e d  u p o n  t h e  
d e p i c t i o n  o f  d i s t a s t e f u l ,  u p s e t t i n g  or s o c i a l l y  u n a c c e p t a b l e  
b e h a v i o r  r e s t r a i n  f r e e  e x p r e s s i o n  and a r e  u n c o n s t i t u t i o n a l l y  
o v e r b r o a d .

D e p i c t i o n s  a n d  d e s c r i p t i o n s  of v i o l e n c e  h a v e  n e v e r  b e e n
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i n c l u d e d  a m o n g  t h e  c a t e g o r i e s  of u n p r o t e c t e d  s p e e c h .  T h e  S u p r e m e  
C o u r t  h a s  d e c l i n e d  t o  c r e a t e  s u c h  a c a t e g o r y  in c a s e s  in w h i c h  it 
h a s  c o n s i d e r e d  s u c h  d e p i c t i o n s  a n d  d e s c r i p t i o n s .  In  W i n t e r s  v. N e w  
Y o r k . 333 U.S. 507 (1940), t h e  C o u r t  h a d  b e f o r e  it m a g a z i n e s  t h a t  
w e r e  " n o t h i n g  b u t  s t o r i e s  a n d  p i c t u r e s  of b l o o d s h e d  a n d  l u s t . "  333 
U.S. a t  512. T h e  C o u r t  f u r t h e r  r e c o g n i z e d  t h a t  t h e  m a g a z i n e s  h a v e  

n o  s e r i o u s  l i t e r a r y  o r  o t h e r  v a l u e ,  but it n e v e r t h e l e s s  h e l d  t h e m  
f u l l y  p r o t e c t e d  b y  t h e  F i r s t  A m e n d m e n t :

" W e  d o  n o t  a c c e d e  t o  (New Y o r k's) s u g g e s t i o n s  

t h a t  t h e  c o n s t i t u t i o n a l  p r o t e c t i o n  f o r  a f r e e  
p r e s s  a p p l i e s  t o  t h e  e x p o s i t i o n  of  ideas. T h e  
l i n e  b e t w e e n  t h e  i n f o r m i n g  a n d  t h e  
e n t e r t a i n i n g  is t o o  e l u s i v e  for t h e  p r o t e c t i o n  
o f  t h a t  b a s i c  right. E v e r y o n e  is f a m i l i a r  
w i t h  i n s t a n c e  of p r o p a g a n d a  t h r o u g h  f i c t i o n .
W h a t  is o n e  m a n ' s  a m u s e m e n t ,  t e a c h e s  a n o t h e r ' s  
d o c t r i n e .  T h o u g h  w e  c a n  s e e  n o t h i n g  o f  a n y  
p o s s i b l e  v a l u e  t o  s o c i e t y  in t h e s e  m a g a z i n e s ,  
t h e y  a r e  e n t i t l e d  t o  t h e  s a m e  p r o t e c t i o n  of 
f r e e  s p e e c h  a s  the b e s t  of l i t e r a t u r e . "  333 
U.S. a t  510.

M o r e  r e c e n t l y ,  t h e  U n i t e d  S t a t e s  D i s t r i c t  C o u r t  f o r  t h e  
W e s t e r n  D i s t r i c t  of M i s s o u r i  d e c l a r e d  a M i s s o u r i  v i o l e n c e  s t a t u t e  

u n c o n s t i t u t i o n a l  a n d  p e r m a n e n t l y  b a r r e d  its e n f o r c e m e n t .  T h e  
M i s s o u r i  s t a t u t e ,  w h i c h  w a s  s i g n e d  i n t o  l a w  J u n e  20, 1989, w o u l d  
h a v e  f o r b i d d e n  t h e  s a l e  or r e n t a l  of " v i o l e n t "  v i d e o  c a s s e t t e s  to 
m i n o r s .  In h i s  o r d e r  r u l i n g  t h e  l a w  u n c o n s t i t u t i o n a l ,  J u d g e  
B a r t l e t t  r e c o g n i z e d  t h e  d i s t i n c t i o n  b e t w e e n  o b s c e n e  m a t e r i a l s  t h a t  
a r e  b e y o n d  t h e  s c o p e  o f  t h e  F i r s t  A m e n d m e n t  a n d  m a t e r i a l s  d e p i c t i n g  
v i o l e n c e :

" T h e  S u p r e m e  C o u r t  h a s  n o t  h e l d  t h a t  v i o l e n t  s p e e c h  is 
u n p r o t e c t e d  by t h e  C o n s t i t u t i o n . . . u n l i k e  o b s c e n i t y ,  
v i o l e n t  e x p r e s s i o n  is p r o t e c t e d  by the F i r s t  A m e n d m e n t . "  
.Video. .S o_f£  war.e_ D e a l e r s  .Assoc 1 at  i o n , _ c t ., a 1. v. W i l l i a m  b -  
W e b s t e r ,  et. a l , 773 F. S u pp. 12 7 5  (1991), a f f ' d  968 F . 2 d  
684 (1992).

T h e  C o u r t  of A p p e a l s  u p h e l d  t h e  D i s t r i c t  Co u r t ,  and r e c o g n i z e d  
t h e  d i s t i n c t i o n  b e t w e e n  m a t e r i a l s  d e p i c t i n g  v i o l e n c e  a n d  t h o s e  t h a t  
a r e  b e y o n d  t h e  s c o p e  o f  F i r s t  A m e n d m e n t  p r o t e c t i o n  " . . . v i d e o s  
d e p i c t i n g  o n l y  v i o l e n c e  d o  n o t  fall w i t h i n  t h e  l e g a l  d e f i n i t i o n  of 
o b s c e n i t y  f o r  e i t h e r  a d u l t s  or m i n o r s " ,  968 F . 2 d  604, 688 (1992). 
T h e  S t a t e  o f  M i s s o u r i  h a s  b e e n  o r d e r e d  t o  p a y  n e a r l y  $ 2 0 0 , 0 0 0  in 
l e g a l  fees, r e s u l t i n g  f r o m  t h e i r  lo s s  in t h e  c o n s t i t u t i o n a l  
c h a l l e n g e ,  t o  t h e  M P A A  a n d  VSDA.

In a d d i t i o n ,  t h i s  b i l l  is i m p e r m i s s i v e l y  v a g u e  b e c a u s e  it d o e s  
not. s p e c i f i c a l l y  d e f i n e  the k i n d  of v i o l e n c e  t h a t  c a n  b e  b a n n e d .  
T h e  M P A A  s u b m i t s  it w o u l d  be I m p o s s i b l e  for v i d e o  r e t a i l e r s  to

4



d e t e r m i n e  w h ic h  v i d e o s  w ould  bo r e q u i r e d  t o  be r e s t r i c t e d ,  l a b e l e d  
a n d / o r  p a c k a g e d  i n  an o p a q u e  w r a p p e r .  F o r  e x a m p l e ,  a d o c u m e n t a r y  
t h a t  c o n t a i n s  news f o o t a g e  f rom B o s n i a ,  c e r t a i n  c a r t o o n s ,  l i k e  
" S u p e rm a n "  a n d  " T e e n a g e  M u ta n t  N i n j a  T u r t l e s , "  a n d  s p o r t i n g  e v e n t s ,  
l i k e  f o o t b a l l  h i g h l i g h t s ,  on v i d e o  c a s s e t t e  c o u l d  b e  d e em ed  t o  
c o n t a i n  d e p i c t i o n s  o f  v i o l e n t  b e h a v i o r .

T h i s  l e g i s l a t i o n  c o u l d  s u b j e c t  v i d e o  r e t a i l e r s  who d i s t r i b u t e  
m a i n s t r e a m  m o t i o n  p i c t u r e s  w h ich  a r e  a c c e p t a b l e  by t h e  m a j o r i t y  o f  
A l a s k a  r e s i d e n t s  t o  c r i m i n a l  p r o s e c u t i o n .  A m o v ie  w i t h  a  m e s s a g e  
t o  d i s c o u r a g e  d r u g  u s a g e  t h a t  u t i l i z e s  a  d r a m a t i c  e l e m e n t  i n  t h e  
c o n t e n t  o f  t h e  f i l m  w h ic h  d e p i c t s  " v i o l e n t  b e h a v i o r "  t o  i l l u s t r a t e  
t h e  r e a l i t i e s  o f  t h e  d r u g  c u l t u r e  would  s u b j e c t  v i d e o  s t o r e  o w n e r s  
t o  p r o s e c u t i o n  i f  d i s s e m i n a t e d  t o  a m i n o r .  T h i s  b i l l  a s  d r a f t e d  
w o u ld  e s t a b l i s h  an  u n r e a s o n a b l e  b u rd e n  an d  p o t e n t i a l  c r i m i n a l  
l i a b i l i t y  on v i d e o  r e t a i l e r s .

V ID EO  LABEL IN G  REQUIREMENTS ARE ALSO UNCONST ITUT IONAL

A l a s k a  SB 216 w i l l  n o t  p a s s  c o n s t i t u t i o n a l  s c r u t i n y  b e c a u s e  i t  
p r o h i b i t s  t h e  d i s t r i b u t i o n  o f  m o t io n  p i c t u r e s  on v i d e o  c a s s e t t e ,  
w i t h o u t  a p e r m a n e n t  w a r n i n g  l a b e l  i n  a. ,  o p a q u e  w r a p p i n g ,  t h a t  a r e  
p r o t e c t e d  u n d e r  t h e  F i r s t  Amendment.  The Suprem e  C o u r t  h a s  n e v e r  
a p p r o v e d  o f  a r e g u l a t i o n  o r  p r o h i b i t i o n  a g a i n s t  t h e  d e p i c t i o n  o f  
s e x u a l  c o n d u c t ,  e v e n  f o r  m i n o r s ,  u n l e s s  t h e  Mil l o r  o r  G i n s b e r g  
t e s t s  a r e  m e t .  F u r t h e r ,  v i o l e n c e  i s  a c l a s s  o f  s p e e c h  t h a t  h a s  
n e v e r  b e e n  p e r m i t t e d  t o  b e  r e g u l a t e d ,  e v e n  f o r  m i n o r s .

F u r t h e r ,  SB 216  m akes  i t  a  c r i m i n a l  a c t  t o  s e l l ,  r e n t  o r  
d i s t r i b u t e  v i d e o  c a s s e t t e s  w i t h o u t  w a r n i n g  l a b e l s ,  w h i c h  
c o n t r a v e n e s  t h e  F i r s t  Amendment t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  
The s t a t u t o r y  p r o h i b i t i o n  c o n s t i t u t e s  a n  i m p e r m i s s i b l e  p r i o r  
r e s t r a i n t  o f  e x p r e s s i o n  a n d  b e a r s  a h e a v y  p r e s u m p t i o n  a g a i n s t  i t s  
c o n s t i t u t i o n a l  v a l i d i t y .  Bantam Books v .  S u l l i v a n . 372 U . S .  58 
( 1 9 6 3 ) .  T he  v e r y  c o n c e p t  o f  p r i o r  r e s t r a i n t s  on  s p e e c h  i s  
r e p u g n a n t  t o  t h e  F i r s t  Amendment.  Near  v .  M i n n e s o t a . 283 U .S .  697 
( 1 9 3 1 ) .

S i n c e  w a r n i n g  l a b e l s  a r e  r e q u i r e d ,  MPAA a l s o  s u b m i t s  t h a t  t h i s  
b i l l  i s  u n c o n s t i t u t i o n a l  b e c a u s e  t h e  c o u r t s  h a v e  l o n g  h e l d  t h a t  t h e  
f r e e d o m  o f  t h o u g h t  p r o t e c t e d  by t h e  F i r s t  Amendment a g a i n s t  s t a t e  
a c t i o n  i n c l u d e s  b o t h  t h e  r i g h t  t o  s p e a k  f r e e l y  a n d  t h e  r i g h t  t o  
r e f r a i n  f ro m  s p e a k i n g  a t  a l l .  T h i s  p r i n c i p l e  i s  i l l u s t r a t e d  by  t h e  
c a s e  o f  Mi a m i  H e r a l d P u b l i s h i n g  v .  T o r n i l l o . 418 US 241 ( 1 9 7 4 )
w h e re  t h e  Su p rem e  C o u r t  h e l d  u n c o n s t i t u t i o n a l  a F l o r i d a  s t a t u t e  
p l a c i n g  an  a f f i r m a t i v e  d u t y  upon n e w s p a p e r s  t o  p u b l i s h  t h e  r e p l i e s  
o f  p o l i t i c a l  c a n d i d a t e s  t h e y  had c r i t i c i z e d .  The- c o u r t  f o u n d  t h a t  
t h o  r e q u i r e m e n t  d e p r i v e d  a n e w s p a p e r  o f  t h e  f u n d a m e n t a l  r i g h t  t o  
d e c i d e  w h a t  t o  p r i n t  o r  o m i t .  " F o r  c o r p o r a t i o n s  a s  f o r  i n d i v i d u a l s ,  
t h e  c h o i c e  t o  s p e a k  i n c l u d e s  w i t h i n  i t  t h e  c h o i c e  o f  w h a t  n o t  t o  
s a y . "  T o r n i ] l o  a t  25 8 .  The F i r s t  Amendment g u a r a n t e e s  f r e e d o m  o f  
s p e e c h  a  t e r m  w h ic h  n e c e s s a r i l y  c o m p r i s e s  t h e  d e c i s i o n  o f  b o t h  w h a t
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to 3ay and what not to nay. See Riley v. National Federation of 
the Rlind. 108 S.Ct 2667 (1908). This proposed bill compels film 
distributors to affix warning labels and create opaque packaging 
for certain video cassettes or to cease the distribution of videos 
in the State of Alaska. Such action constitutes impermissible 
forced speech which violates the First Amendment.

MPAA b e l i e v e s  t h a t  t h e  c o u r t s  w ould  s t r i k e  down SB 216  a s  t h e y  
d i d  a n  o r d e r  t h a t  c o m p e l l e d  a u t i l i t y  t o  p l a c e  a  n e w s l e t t e r  
c o n t a i n i n g  v i e w s  o f  a t h i r d  p a r t y  i n  i t s  b i l l i n g  e n v e l o p e s  b e c a u s e  
i n  b o t h  c a s e s  t h e  f r e e d o m  n o t  t o  s p e a k  p u b l i c l y  d o e s  n o t  l o s e  i t s  
p r o t e c t i o n  b e c a u s e  o f  t h e  c o r p o r a t e  i d e n t i t y  o f  t h e  s p e a k e r .  S ee  
P a c i f i c  Gas E l e c t r i c  v .  P .V .C .  o f  C a l i f o r n ia,. 106 S . C t  903 (1 9 8 6 )  .

U n d e r  t h i s  b i l l ,  v i d e o  s t o r e s  w ou ld  be  r e q u i r e d  t o  i d e n t i f y  
m o t i o n  p i c t u r e s  w h ic h  c o n t a i n  d e p i c t i o n s  t h a t ,  a r e  " h a r m f u l  t o  
m i n o r s "  i n  o r d e r  t o  d e t e r m i n e  t h o s e  on w h ic h  t o  p l a c e  t h e  p e r m a n e n t  
" w a r n i n g "  l a b e l  and  c o v e r  w i t h  an  o p a q u e  w r a p p e r  a n d  r e s t r i c t  f r o m  
m i n o r s 7 a c c e s s .  The e x i s t e n c e  o f  s u c h  a  l i s t  w o u ld  l i k e l y  l e a d  t o  
s e l f - i m p o s e d  c e n s o r s h i p  a s  m o t i o n  p i c t u r e  d i s t r i b u t o r s  a n d  v i d e o  
s t o r e s  f e a r  t h a t  t h e  l i s t  c o u l d  become p u b l i c  a n d  t h u s  f a l s e l y  
i d e n t i f y  t h e m  a s  p u r v e y o r s  o f  p o r n o g r a p h y  t o  m i n o r s  w h i c h  may 
r e s u l t  i n  u n w a r r a n t e d  p r o s e c u t i o n .  I n  1 9 6 9 ,  t h e  U n i t e d  S t a t e s  
S u p rem e  C o u r t  s t r u c k  down a Rhode I s l a n d  law  t h a t  a u t h o r i z e d  a 
c o m m i s s i o n  t o  m a i n t a i n  a l i s t  o f  o b j e c t i o n a b l e  w o r k s .  S e e  Bantam 
Books  v .  S u l l i v a n  372 US 58 ( 1 9 6 9 ) .  I n  a d d i t i o n ,  t h e  b i l l  r e q u i r e s  
m o t i o n  p i c t u r e  d i s t r i b u t o r s  t o  i n c r i m i n a t e  t h e m s e l v e s  by a d m i t t i n g  
t h e i r  f i l m s  c o n t a i n  d e p i c t i o n s  t h a t  a r e  " h a r m f u l  t o  m i n o r s "  w h i c h  
m i g h t  b e  s u b j e c t  t o  p r o s e c u t i o n .

CONCLUSION

SB 216 i s  u n n e c e s s a r y  and  c o n t r a v e n e s  t h e  U n i t e d  S t a t e s  
C o n s t i t u t i o n .

T h i s  b i l l  u n d e r m i n e s  t h e  v o l u n t a r y  p r o c e d u r e s  an d  p o l i c i e s  o f  
t h e  v i d e o  i n d u s t r y  w h ic h  p r o v i d e s  p a r e n t s  s p e c i f i c  i n f o r m a t i o n  
a b o u t  t h e  c o n t e n t  o f  t h e  m o v ie s  a v a i l a b l e  f o r  s a l e  a n d  r e n t  s o  t h e y  
c a n  d e t e r m i n e  w h a t  i s  s u i t a b l e  f o r  t h e i r  c h i l d r e n ' s  v i e w i n g .  I n  
a d d i t i o n ,  t h e  o v e r w h e l m i n g  m a j o r i t y  o f  v i d e o  r e t a i l e r s  i n  A l a s k a  
e n f o r c e  t h e  v o l u n t a r y  r u l e s  o f  t h e  M P A A -adm ins te red  m o t i o n  p i c t u r e  
r a t i n g  s y s t e m ,  r e s t r i c t i n g  a c c e s s  t o  v i d e o  m o v ie s  r a t e d  R t o  
c h i l d r e n  u n d e r  17 w i t h o u t  p a r e n t a l  p e r m i s s i o n  an d  t o  m o v i e s  r a t e d  
NC-17 u n d e r  a n y  c i r c u m s t a n c e s .

SB 236 i s  u n c o n s t i t u t i o n a l  b e c a u s e  i t  r e s t r i c t s  m i n o r s '  a c c e s s  
t o  c o n s t i t u t i o n a l l y  p r o t e c t e d  m a t e r i a l ,  m a n d a t e s  w a r n i n g  l a b e l s  
w h i c h  a r e  a fo rm  o f  p r i o r  r e s t r a i n t ,  f o r c e d  s p e e c h  and  b e c a u s e  t h e  
b i l l  r e q u i r e s  t h a t  v i d e o  c a s s e t t e s  be l a b e l e d  " h a r m f u l  t o  m i n o r s "  
b e f o r e  t h e r e  h a s  b e e n  an y  d e t e r m i n a t i o n  t h a t  t h e  m a t e r i a l  h a s  b e e n  
f o u n d  t o  be o b s c e n e  o r  h a r m f u l  t o  m i n o r s  b a s e d  on  U n i t e d  S t a t e s  
S u p rem e  C o u r t  s t a n d a r d s .
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The " h a r m f u l  t o  m i n o r s "  s t a n d a r d s  c o n t a i n e d  in  t h e  b i l l ,  w h i c h  
i n c l u d e  t h e  d e p i c t i o n  o f  v i o l e n t  b e h a v i o r ,  go w e l l  b e y o n d  t h e  
g u i d e l i n e s  p e r m i t t e d  by t h e  U n i t e d  S t a t e s  S u p rem e  C o u r t .  S ee  
G i n s b e r g  v .  New Y o r k . 390 U .S .  629 ( 1 9 6 8 ) .  M o r e o v e r ,  t h i s  may
r e s u l t  i n  s e l f  c e n s o r s h i p  b e c a u s e  i t  w ou ld  f o r c e  v i d e o  s t o r e s  t o  
i d e n t i f y  m o v i e s  t h a t  c o n t a i n  d e p i c t i o n s  o f  s e x u a l  c o n d u c t  w h i c h  
m i g h t  a l s o  c a u s e  s e l f  i n c r i m i n a t i o n .  Bantam Book s v .  S u l l i v a n  372 
US 58 (1969)  . The b i l l  i s  a l s o  o v e r b r o a d  and  v a g u e ,  b a s e d  on
c o n s t i t u t i o n a l  s t a n d a r d s ,  b e c a u s e  i t  d o e s  n o t  i d e n t i f y  t h e  " p e r s o n "  
r e q u i r e d  t o  b e  i d e n t i f i e d  on t h e  l a b e l  o r  who i s  t o  a f f i x  i t .

I n  a d d i t i o n ,  u n l e s s  a m o t i o n  p i c t u r e  f i l m  m e e t s  t h e  n a r r o w  
d e f i n i t i o n  o f  o b s c e n i t y  f o r  a d u l t s  s e t  f o r t h  by t h e  S u p re m e  C o u r t  
i n  M i l l e r  v .  C a l i f o r n i a  o r  f o r  m i n o r s  i n  G i n s b e r g  v .  New Y o r k , i t  
may n o t  bo p r o h i b i t e d .  The p r o p o s e d  l e g i s l a t i o n ,  w h i c h  w o u ld  
r e q u i r e  a  p e r m a n e n t  w a r n i n g  l a b e l  on m o t i o n  p i c t u r e s  on  v i d e o  
c a s s e t t e  i n  a n  o p a q u e  w r a p p e r  c o n t a i n i n g  n o n - o b s c e n e  s e x u a l  c o n d u c t  
an d  r e s t r i c t  m i n o r s '  a c c e s s ,  e x c e e d s  t h e  p a r a m e t e r s  o f  t h e  M i l l e r  
and  G i n s b e r g  d e c i s i o n s .  S u ch  g o v e r n m e n t  r e g u l a t i o n s  a r e  
c o n s t i t u t i o n a l l y  i n v a l i d .

/***"? '
F o r  b o t h  p r a c t i c a l  a n d  l e g a l  r e a s o n s ,  we -tt irge—t h e  A l a s k a  

L e g i s l a t u r e  t o  d e f e a t  SB 2 16 .
(fi-

M arch ,  1994
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IN  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

E I G H T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

BY REPRESENTATIVE KOTT

Introduced:
Referred:

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to the sale, display, or distribution of material harmful to 

minors at places where minors are present or allowed to be present and where 

minors are able to view such material; and prohibiting the sale or display of 

certain audio recordings, phonograph records, magnetic tapes, compact discs, or 

videotapes, without warnmg labels and opaque wrappings."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*  S e c t i o n  I .  A S  11.61 is a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  to  r e a d :

S e c .  1 1 .6 1 .1 2 7 .  S A L E .  D I S P L A Y ,  O C  D I S T R I B U T I O N  O F  M A T E R I A L  

H A R M F U L  T O  M I N O R S ,  (a )  A  p e r s o n  c o m m i t s  th e  c r i m e  o f  s a le ,  d i s p l a y ,  o r  

d i s t r i b u t i o n  o f  m a te r i a l  h a r m f u l  to  m i n o r s  i f  th e  p e r s o n  k n o w i n g l y  s e l l s ,  d i s p l a y s ,  o r  

d i s t r i b u t e s  a n y  m a t e r i a l ,  i n c l u d i n g  th e  c o v e r s  a n d  p a c k a g i n g  o f  t h e  m a t e r i a l ,  b u t  n o t  

i n c l u d i n g  a u d i o  r e c o r d i n g s ,  m u s i c  v i d e o  r e c o r d i n g s ,  o r  r a t e d  v i d e o  r e c o r d i n g s ,  t h a t  is  

h a r m f u l  to  m i n o r s  in  a n y  p l a c e  w h e r e  m i n o r s  a r e  p r e s e n t  o r  a r e  a l l o w e d  to  b e  p r e s e n t
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a n d  w h e r e  m i n o r s  a r e  a b l e  to  v i e w  s u c h  m a t e r i a l  u n le s s  e a c h  i t e m  o f  th e  m a t e r i a l  is 

s e a l e d  in  a n  o p a q u e  w r a p p e r .

( b )  In th is  s e c t i o n ,  t h e  r e q u i r e m e n t  o f  a n  o p a q u e  w r a p p e r  s h a l l  b e  s a u s f i e d  i f  

t h e  p o r t i o n s  o f  th e  c o v e r s  o r  p a c k a g i n g  o f  th e  m a t e r i a l  t h a t  v i s u a l l y  d e p i c t  m a t e r i a l  

h a r m f u l  to  m i n o r s  a r e  b l o c k e d  w i th  th e  o p a q u e  w r a p p e r  a n d  th e  w r a p p e r  is  s e a l e d .

( c )  In th is  s e c t i o n ,

(1 )  " m a t e r i a l  h a r m f u l  to  m i n o r s "  m e a n s  a d e s c r i p t i o n  o r  r e p r e s e n t a t i o n ,  

in  a n y  f o r m ,  o f  n u d i ty ,  s e x u a l  c o n d u c t ,  o r  s e x u a l  e x c i t e m e n t  w h e n  it

( A )  p r e d o m i n a t e l y  a p p e a l s  to  th e  p r u r i e n t ,  s h a m e f u l ,  o r  m o r b i d  

i n t e r e s t  o f  m i n o r s  in  s e x ;

( B )  is  p a t e n t l y  o f f e n s i v e  to  c o n t e m p o r a r y  s t a n d a r d s  i n  th e  a a - l r  

c o m m u n i t y  a s  a  w h o l e  w i th  r e s p e c t  to  w h a t  is s u i t a b l e  s e x u a l  m a t e r i a l  l o r  

m i n o r s ;  a n d

(C )  t a k e n  a s  a  w h o l e ,  l a c k s  s e r i o u s  l i t e r a r y ,  a r t i s t i c ,  p o l i t i c a l ,  o r  

s c i e n t i f i c  v a l u e  f o r  m i n o r s ;

( 2 )  " m u s i c  v i d e o  r e c o r d i n g "  m e a n s  a t a p e  o r  o t h e r  r e c o r d e d  v i s u a l  

d e p i c t i o n  o f  a  s o n g  o r  s o n g s  th a t  is n o t  v o l u n t a r i l y  r a t e d  b y  th e  C l a s s i f i c a t i o n  a n d  

R a t i n g  A d m i n i s t r a t i o n  ( C A R A ) ;

(3 )  " r a t e d  v i d e o  r e c o r d i n g "  m e a n s  a  t a p e  o r  o t h e r  r e c o r d e d  v i s u a l  

d e p i c t i o n  t h a t  is  v o l u n t a r i l y  r a t e d  b y  t h e  C l a s s i f i c a t i o n  a n d  R a t i n g  A d m i n i s t r a t i o n  

( C A R A ) .

( d )  E x c e p t  a s  p r o v i d e d  in  (e )  o f  th is  s e c t i o n ,  s a l e  o r  d i s p l a y  o f  m a t e r i a l  

h a r m f u l  to  m i n o r s  is a  c l a s s  B m i s d e m e a n o r .

( e )  A  p e r s o n  c o n v i c t e d  u n d e r  th is  s e c t i o n  is  g u i l t y  o f  a  c l a s s  A  m i s d e m e a n o r  

i f  th e  p e r s o n  h a s  p r e v i o u s l y  b e e n  c o n v i c t e d  o f  a v i o l a t i o n  o f  th is  s e c t i o n .

S e c .  1 1 .6 1 .1 2 8 .  U N L A W F U L  S A L E  O R  D I S P L A Y  O F  A U D I O  O R  M U S I C  

V I D E O  R E C O R D I N G ,  ( a )  A  p e r s o n  c o m m i t s  th e  c r i m e  o f  u n l a w f u l  s a le  o f  a n  a u d i o  

r e c o r d i n g  o r  m u s i c  v i d e o  r e c o r d i n g  i f  th e  p e r s o n  k n o w i n g l y  s e l l s  o r  o f f e r s  t o  s e l l  a n  

a u d i o  r e c o r d i n g ,  p h o n o g r a p h  r e c o r d ,  m a g n e t i c  t a p e ,  c o m p a c t  d i s c ,  o r  m u s i c  v i d e o  

r e c o r d i n g  th a t  c o n t a i n s  l y r i c s  th a t  i n c l u d e  o r  a r e  d e s c r i p t i v e  o f  m a t e r i a l  h a r m f u l  to  

m i n o r s ,  u n l e s s  th e  c o v e r  o f  t h e  r e c o r d i n g ,  r e c o r d ,  t a p e ,  o r  d i s c  c o n t a i n s  a  w a r n i n g  la b e l
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that the lyrics contain material harmful to minors.

(b) A person commits the crime of unlawful display of an audio lerording or 

music video recording if the person knowingly displays an audio recording, 

phonograph record, magnetic tape, compact disc, or music video recording, whose 

packaging uses words, symbols, or pictures that include or describe material harmful 

to minors unless the recording is sealed in an opaque wrapping.

(c) In this section, the requirement of a warning label shall be satisfied if die 

label is affixed to the front cover, beneath any cellophane or other clear wrapping 

material or above any opaque wrapping material, of the audio recording, phonograph 

record, magnetic tape, compact disc, or music video recording and for (1) cassette 

tapes and compact discs or other recordings the same size or smaller than cassette 

tapes or compact discs, is printed with black letters of eight point type or larger, except 

that the words "WARNING" and "PARENTAL ADVISORY" shall be of 10 point type 

or larger on a fluorescent yellow background; or (2) all other audio or music video 

recordings larger than cassette tapes or compact discs, is printed with black letters of 

12 point type or larger on a fluorescent yellow background, except that the words 

"WARNING" and "PARENTAL ADVISORY" shall be printed in letters which are of 

48 point type or larger, and the label reads substantially as follows:

May contain explicit lyrics that include or describe material

harmful to minors.

PARENTAL ADVISORY".

(d) In this section, the requirement of an opaque wrapper is satisfied if the 

portions of the packaging of the audio recording, phonograph record, magnetic tape, 

compact disc, or music video recording that use words, symbols, or pictures that 

include or describe material harmful to minors are blocked with an opaque wrapper 

and the wrapper is sealed.

(e) In a prosecution under this section, each day that a violation occurs and 

each audio recording, phonograph record, magnetic tr.pe, compact disc, or music video 

recording that is found in violation of this section is a separate offense.

(0 In this section,

WARNING:
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(1) 'material harmful to minors" means a

(A) description or representadon, in any form, of nudity, sexual 

conduct, or sexual excitement when it

(i) predominately appeals to the prurient, shameful, or 

morbid interest of minors in sex;

(ii) is patently offensive to contemporary standards in 

the adult community as a whole with respect to what is suitable sexual 

material for minors; and

(iii) taken as a whole, lacks serious literary, artistic, 

political, or scientific value for minors; or

(B) graphic description, representation of, or incitement to 

violent behavior that if acted out would constitute felonious behavior that is 

morally repugnant to the community as a whole;

(2) "music video recording" has the meaning given in AS 11.61.127.

(g) Except as provided in (h) of this section, a violation of (a) or (b) of this 

section is a class B misdemeanor.

(h) A person convicted under this section is guilty of a class A misdemeanor 

if the person has previously been convicted of a violation of this section.

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T

HOUSE BILL NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY REPRESENTATIVE KOTT

Introduced:
Referred:

A BILL 

FOR AN ACT ENTITLED 

".An Act relating to the sale, display, or distribution of material harmful to 

minors at places where minors are present or allowed to be present and where 

minors are able to view such material; and prohibiting the sale or display of 

certain audio recordings, phonograph records, magnetic tapes, compact discs, or 

Tadeotapes, without warning labels and opaque wrappings."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.61 i:; amended by adding new sections to read:

Sec. 11.61.127. SALE, DISPLAY, OR DISTRIBUTION OF MATERIAL 

HARMFUL TO MINORS, (a) A person commits the crime of sale, display, or 

distribution of material harmful to minors if the person knowingly sells, displays, or 

distributes any material, including the covers and packaging of the material, but not 

including audio or video recordings, that is harmful to minors in any place where 

minors are present or are allowed to be present and where minors are able to view
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such material unless each item of the material is scaled in an opaque wrapper.

(b) In this section, the requirement of an opaque wrapper shall be satisfied if 

the portions of the covers or packaging of the material that visually depict material 

harmful to minors are blocked with the opaque wrapper and the wrapper is sealed.

(c) In this section, "material harmful to minors" means a description or 

representation, in any form, of nudity, sexual conduct, or sexual excitement when it

(1) predominately appeals to the prurient, shameful, or morbid interest 

of minors in sex;

(2) is patently offensive to contemporary standards in the adult 

community as a whole with respect to what is suitable sexual material for minors; and

(3) taken as a whole, lacks serious Ike.-ary, artistic, political, or 

scientific value for minors.

^  (d) Sale or display of material harmful to minors is a ciass B misdemeanor.

Sec. 11.61.128. UNLAWFUL SALE OR DISPLAY OF AUDIO OR VIDEO
*eo

RECORDING, (a) A person commits the crime of unlawful sale of audit^recording 

if the person knowingly sells or offers to sell an audio recording, phonograph record,
r.jfj; i

magnetic tape, compact disc, or' videotape that contains lyrics that include or are

descriptive of material harmful to minors, unless the cover of such recording, record,

tape, or disc contains a warning label that the lyrics contain material harmful to

minors. -»or ro
(b) A person commits the crime of unlawful display of audiOj recording if the 

person knowingly displays an audio recording, phonograph record, magnetic tape, 

compact disc, or .videotape, whose packaging uses words, symbols, or pictures that 

include or describe material harmful to minors unless die recording is sealed in an 

opaque wrapping.

(c) In this section, the requirement of a warning label shall be satisfied if the 

label is affixed to the front cover, beneath any cellophane or other clear wrapping 

material or above any opaque wrapping material, of the audio recording, phonograph 

record, magnetic tape, compact disc, or videotape and for (1) cassette tapes and 

compact discs or video recordings the same size or smaller than cassette tapes or 

compact discs, is printed with black letters of eight point type or larger, except that the
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words "WARNING" and "PARENTAL ADVISORY" shall be of 10 point type or 

larger on a fluorescent yellow background; or (2) all other audio tecordings larger than 

cassette tapes or compact discs, is printed wiLh black letters of 12 point type or larger 

on a fluorescent yellow background, except that the words "WARNING" and 

"PARENTAL ADVISORY" shall be printed in letters which are of 48 point type or 

larger, and the label reads substantially as follows:

"WARNING:
May contain explicit lyrics that include or describe material

harmful to minors.

PARENTAL ADVISORY".

(d) In this section, the requirement of an opaque wrapper is satisfied if the 

portions of the packaging of the audio recording, phonograph record, magnetic tape, 

compact disc, or videotape that describe, advocate, or encourage the conduct described 

in (b) of this section are blocked with an opaque wTapper and the wrapper is sealed.

(e) In a prosecution under this section, each day that a violation occurs and 

each audio recording, phonograph record, magnetic tape, compact disc, or videotape 

that is found in violation of this section is a separate offense.

(f) In this section, "material harmful to minors" has the meaning given in 

AS 11.61.127.

(g) Except as provided in (h) of this section, a violation of (a) or (b) of this 

section is a class B misdemeanor.

(h) A person convicted under this section is guilty of a class A misdemeanor 

if the person has previously been convicted of a violation of this section.

W O R K  D R A F T
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1 (f) In this section., "material harmful to minors" means

2 (1) a description or representation, in any form, of nudity, sexual conduct, or sexual

3 excitement when it

4 (a) predominantly appeals to the prurient, shameful, or morbid interest of minors

5 in sex;

6 (b) is patently offensive to contemporary standards in the adult community as

7 a whole with respect to what is suitable sexual material for minors; and

8 (c) taken as a whole, lacks serious literary, artistic, political, or scientific value for

9 minors; or

10 description, representation of, or incitement to violent behavior which, if

11 /  acted out, would constitute felonious behavior rjha t is considered morally repugnant

12 to the community as a whole.

Suggested definition for proposed AS 11.61.128:


