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SPONSOR STATEMENT

HIJR 43 RIGHTS OF CRIME VICTIMS

The Alaska Constitution establishes the right of due process “No person shall
be deprived of Bfe, liberty, or property, withoutdue process oflaw.” Historically, the
due process clause was interpreted in the context of criminal law to protect the
offenders, not the victims. The due process clause, and other Alaska constitutional
provisions presently provide offenders with volumes of protection. Yet, victims are
afforded no constitutional protection. For victims, thisamendment will provide rights of
notice and participation at all critical stages of a criminal case, including post-arrest
release hearings, pretrial motions, trial and sentencing.

The purpose of a victim’s rights amendment to the Alaska Constitution is to
provide the basic rightofdue process (the rightto proper notification and the
opportunity to be heard) to victims of crime throughout criminal justice proceedings.
The history of our nation teaches us that constitutions and not the mere protection of
changing statutes or the courts discretion, are needed to protectthe basic rights of the
people. Baste rights, such as due process forvictims, needs to be in our basic law, the
Alaska Constitution.

The victim’s rightsamendment does notdeny any existing constitutional right to
defendants, hut ssmpfy establishes due process rights for the victims. Currently,
specific rights are afforded to victims by statute. However, these specific statutory
rights do not afford the victim the rightto proper notification and the opportunity to be
heard throughoutthe criminaljustice process. Without this restoration of fundamenta
rights, the balance of the judicial system remains tilted. This amendment will restore
the criminal justice system to its original purpose: to serve and protect the law abiding,
to be fair, and to seek justice. Atthistime, victims are powerless without a rightto be
notified of all proceedings and a rightto be heard throughout the criminal justice
process. Victims have no constitutional rights and no constitutional stancfng. To date,
fourteen (14) states recognizing the lack of due process rights afforded to victims,
amended their constitutions to provide these fundamental rights to victims of crime.

Crime m akes victims ofus all. Yet, victims of crime have no constitutional right
to justice or due process, no right to respect or fairtreatment as theircase proceeds
no right to either be heard or informed at all the critical stages throughout the criminal
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justice process. Victims have no constitutional rights at all. Itis time to return to a
system that is about protecting innocence and order - about penerving liberty.

I would appreciate favorable consideration of this needed resolution.



Leg lafive Research Aaency

Alaska State Legislature

130 Seward Street, Suite 218
Juneau, Alaska 99801-2196

Phone: (907) 465-3991
Fax: (907) 463-3351

September 16. 1993
r2*nrfyed

MEMORANDUM

TO: Representative Brian Porter in*L** run 1£R

1 : e : :S93

FROM: Paula d. Scavera
Legislative Analyst

RE: Constitutional Rights for Victims of Crime
Research Request 94.039

Your office requested copies of constitutional provisions from states that have constitutional
rights for crime victims. Attached you will find copies of pertinent constitutional provisions
from California, Colorado. Florida. Illinois, Kansas. Michigan, Missouri. New Jersey, New
Mexico. Rhode Island, Texas and Washington.

These "Victims Biil of Rights™ became constitutional amendments through various political
methods. California’s began as a statewide initiative measure, which became Proposition 8,
was voted on by the people and became effective June 9, 1992. Other constitutional
amendments such as Missouri’s, started out as a Senate Joint Resolution, which was ratified
by the electorate. New Mexico’s constitutional amendment is still a proposed amendment
which will be submitted to the people for their approval or rejection at the next general
election in <994,

We hope this information is useful to you. Ifyou need further assistance, please contact this
office.

Attachments
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Ms. Daniella Loper
Legislative Assistant to
Rep. Brian Porter

716 W. 4tli A\e, Suite 040

Dear Ms. Loper:

tnclosed for your review in connection with your work regarding the
proposed constitutional amendment being sponsored by Representatives
Porter, Barnes, and Phillips, is a cop> of the implementing legislation relating
to Arizona's victims rights constitutional amendment. Atiotne> linda Akers of
Crimestrike kindly pro\ ided this information to me earlier todav.

Reviewing these statutes should serve to assist you and the sponsors of
the Resolution in understanding how one other stale (Arizona) implemented
its victims rights constitutional amendment. 1think reviewing the enclosed
statutes will assist in responding to questions which will foreseeablv be
presented to you and/or the sponsors concerning actual implementation of the
proposed constitutional amendment (e.g , the enclosed Arizona statutes
specifically address which department or division of government has the
responsibility of keeping the victim informed throughout the criminal
proceedings). During the process of getting the Resolution passed tc amend
the .Alaska Constitution. | foresee questions being presented by legislators
concerning the actual implementation of a victim's constitutional rights. 1
think if the major questions can be answered satisfactorily bv referring to
specifics of other states implementation as an example, | believe legislators
will generally be more inclined to vote in favor of the Resolution. A review of
the enclosed statutes should provide you with a guide and a fairly good
working knowledge of how a victim's constitutional rights have been
implemented in another state's criminal justice system. | found the language
of the implementing statutes to be clear and concise and the length succinct -
which helps in quickly gaining an understanding of the overall scheme of
implementing victims’constitutional rights in a state criminal justice system.

Sincerclv

cc Sharon Nahomev
Janice Lienhart
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Art. 2 8§81

CONSTITUTION

$ 1 Fundamental principles, recurrence to

cLaw Re>'ew Commentaries

_Double security of federalism: Protecting indi-

Role of the supreme court in the adjudication

viduai liberty under the An:on3 Consnmnonr eof'consatuoooil rights. ArutStaie LJ. 2. 1984,

Stanle¥ u. reidman and David L APney, 20
Ans.State LJ. 115;}1988).

Fundamental n
Ani.L.Rev. 511932); 26 Ant.L.Rev. 23T(1984).

ts_and.judicial rengw. 26"

n.'2S3
[ ..
»2 - - "

Library References ]

Consucutional Law <12 et seq.. 4 et seq.

CJ.S. Constitutional Law § IT et seq.. 36>eti.31*,

seq.

52

Political power; purpose of government

Library- References

Constitutional Law s=L.
CJ S. Constitutional Law $2 ec seq.. **

Notes of Decisions

I. In general LI

- State constitutional. amendment, wmcn permit-
ted victims of cnme.to refuse interviews- with
defendants was procedural, rather than suostan-
tive, even thougn amendment deprived defen-
dants of method of discovery, since amendment

did not a'fecc defendant's rsgnt to confront and .

cross-examine witnesses at trial, and thus appli-
cation of amendment to pending cases aid not

§ 2.1. Victims’ Bill of Rights -

impair any suosunr.ve or vested nghts of defer,
dants. State v. Warner |App:1990)T6S Ani. 26".
312 P.2d 1079, review denied r

The powerto grant franchises-resides-in th
state and a city In grantmgla franchise acts a;
3n agent for the state. City of Mesa v. Sac
River Progect Agr. Imp. and Power Dist (1962
92 Anz, 91, 373 P.2d 722. apfeal dismissed
S.Ct. 1018. 372 U.S. 704. 10 LEd2d.|_24.

. Secnon 2.1_‘ (A) To preserve and protect 'victims ngncs to jusncetand due process,

victim of crime-has a right:

[/(.

To be treated with fairness, respect, and dignity, and-to be free from inomidatior

harassment, or abuse, througnout the criminal justice process,

v/2.
from custody or has escaped.

\JT>.

To be informed, upon request, when the accused or convicted person is release

To be present at and. upon request, to be informed of all criminal proceeding

- where- theudefendant-has the-ngnc.io be present-.&-=? -

N4,
plea, and sentencing;

**x %

To be heard at any proceeding involvinga post-arrest reiease decision, a negotiate

5. To refuse an interview, deposition..or other discovery request by.the.defendanc, ti
d/efendant’s attorney, or other person acting.on behalf of the delendant..,...\./..

~ [+ 6. To confer 'with the prosecution, after the cnme against the victim has been charge
before trial or before any disposition of the case-and to be informed'of the. dispositn

7. To read pre-sentence renorts relating to the cnme against the victim whei.jhev a
available to the defendant.’ VoI~ .
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ONS7ITITION

. receive prompt restitution :r:rr, r.e

An. 2 §21

oo o1 - 0 h e meaminii

-auc: mat caused 'he victim s .0ss ;-r Mjury

o 1
heing ur.sidered.

.1 r.eara at any proceeding mmwten -r.v ¢

J“ior. r-'iea-e ‘rom canir.emer.t

)~ i speedy trial or disposition ams prompt sr.a hriii .jonciusion or the rase after

ie cor :;on ar.a sentence.

11, Vo rave aii rules governing cr.minai procedure and tre admissibility it evidence in
. cnminai proceedm%s protect victims rignts ar.c to rave trese ru.es ae suoiect to

mer.amer.t or repeai
1 7

y tre legislature to ensure tre protection it these rntnts.
e informed of victims constitutional rtgr.ts

~3) A victim's exercise of any r.gr.t grantee by tris section snail not oe grounus for
ismissir.g any criminal proceeding or setting asiae any conviction or sentence.

Cl V;:m" means a person against whomtre irmmai offense hasoeen committed or.

the person s killed or
epresentative. except if the person

m.act sucstantive and

incapacitates, tre person s scouse parent, cmid or otr.er law ful
s 1. custouy for -i

3) The .egisiatuie, or the peooie cy initiative

offense or is tre accused.
r referendum. nave the authority to

proceuurai laws to tefire, moiement. preserve and protect the

-grits guaranteed to victims by tris section, rc.uamg tre autrorrty to exteno any of

urese rents to juvemie proceedings.

Z) The enumeration in the constitution A:erain rigr.ts for victims shall not oe

onstruea :0 deny or disparage otr.ers

grantedaytre egts.ature or retained oy victims,

«.ccition icoroveo election Nov. -, "13%0. e:.. N«v i 10

Historical Notes

Procosition Ida. oaseu on an .Iitiative r.ea-
:ure. proposing an amenament of Anc.e 3 j:
me Ar.tar.a Constitution by the aaaition of | 2.1.
pnvicme :;r a victims' Bill of Rignts. was so-
crovea oy tre electors at tie Novemoer 6. 1390
general election, ss proclaimed by the governor
In Novemc- r 26. 1290.

Laws 1Jol Ch. 229. | 2. effective January 1
1392, *revses:” ' ™" ‘

bee. 1. Legislative intent

The egisiature recognises mat many ;nno-
ent persons suffer economic ,0ss ana Personal
.nurv or death as a resuit of criminal acts. 1. is
me .nwnt of tne legislature of this state to:

1 Enact laws that define, implement, pre-
ierve ar.0 'rotect the ngntsguaranteec to .nmo
victims by article II. §2.1,
9na- . o
"L Insure mac article II, 5 2.1. Constitution
i Ariora. s fuily and fairiy implemented ana
mac aii_ prime victims are provided with basic
“gnts if respect, protection, participation ana
neiung jf their oraems.

Constitution of An-

Insure a: aii stages of the criminal;us-
use process mat me auties estao.isheu oX iricie
V. ; 2 - Constitution of Ar:iton3. are fatriy ap-
wrecr.-uoamong ail law enforcement agencies,
prosecution agencies, oours ana corrections
agencies n mis state.

"4 Insure that employees of this state ana

conticai suoaivisions wno engage in tne de-
teuton. .nvest.gation. prosecution ana aajuaica-
non of rrme uSe reasopaole efforts to s%e, tha
prime victims are accorded the nents establisne
'y arncie ii. j 2.1. Constitution of Armona.'

A-ws 1391 4th 3.5. Ch. 1, § 3, eff. Dec. 4

-jui -rovtaes’ _
' Liab|ljty U(lder V|Ctim,. bll, of
rights

Vntii Octocer 15, 1992 this state, a political
~JCatv-5ion. agency, board or committee of this
state or an employee or agent of this state or a
political suodivision of this state is not liable for
a -.toiauon of the victims bill of rights pursuant
to article ||.01 2.1, Constitution of Armona. title
13. mooter 40. .Arizona Revised Statutes or court

me.'

Cross References

Vrums  Rignts see

Implementation
| .3—1401 et se-p.

Law Review Commentaries

er:ni mwal procedure after the victim s
3.1 if Agnts Amendment. implicafions ot a
*team s msSoiuce ngnt to refuse a defendant s

discover.’ -3eé)lu)est. Thomas 3. Dtxon. 23 .Aru.St.



Art. 2 ] 21

CONSTITUTION

Notes of Decisions

In %_eneral !
Victim

L In general

Trial juage couid not order that dual juries be
emoaneied in ftrst-oegTee muraer case in which
state ~aa recuesteo imposition of death penalty,
in tne aosence of approved guidelines or trial
court s obtaining approval from SuEreme Court.
Hedluna v. Superior Court In and For Maricopa
Counts-, 1992. 332 P.2d 219,

_State constitutional provision which affords
victims .-.grit to speedy trial or disposition does
not Frowde cnme victims witn any suostannve
ngnt to have aual juries empaneled; it does not
maxe any reference to proceoures by which
ngnt to Speeov tnai or disposition is to be en-
forces. HedJuna v. Supenor Court In and For
Mar.copa County. 1992. 332 P.2d 219.

Victims biil of rgnts does not give crime
micnm ngnt to refuse to testify at accused's
criminal tnai. S.A. v Supenor Court. In 3.id
For County of Maricopa, 1992. 331 P 2d 1297

Victims' 3:i! of Rights applied to case filed
oefore effective date of the Bill of Rights.
fl5<3n5app v. Martone 11992) 170 Ana. 237. 323 P.2d

Tnai courts must follow and apply piain lan-

guage of Victims' Bill of Rights, rather than

§ 4. Due process of law

making aa hoc exceotions. Knaspp v. Martone
11992) 170 Ana. 227. 323 P.2d 685.

.A.Ithou?h tnai court orders’ which required
victims of cnme to oe interviewed, by defendant
may nave oeen vaiia when entered, legal basis
for"oroer was supplanted and no longer existed
when consacutionai amendment which provided
victims ngnt to refuse interviews became effec-
tive and. thus, oraers wertr no’ longer valid.
State v. Warner (App.1990)T68-Aria. 261, 812
7.2d 1079, review denied. .

Victims who presently asserted right to pre-
clude any interview with defendants after effec-
tive date of amended state constitutional article
granting such ngnt did not present'issue of
retroactivity ;n special.action to enforce right
since amendment was not invoked for refusal to
be interviewed pnor to amendment's effective
date. State v. Warnerd(App.1990) 168 Aviz. 261,
312 P.2d 1079. review denied." "

2. Victim . oo

Mother of two cmidren alleged to.-have heen
murdered was victim'.' under. Victims' Sill of
RI?htS and thus couid properiy refuse request of
defendant, her husoand, to depose her, .even
thougn aefenoant was cnarged with murder and
as an accessory, and mother was unnamed and
uncnarged coconspirator. mother was'not an
"accused.” Knaco v Martone (1992) 170 Ariz.
237, 323 P.2d 635.

Law Review Commentaries

Fundamental rights and judicial review. 26
Anz.LRev. 5 (1934); 26 Anz.LRev.-237 (1984).

Roie of the supreme court in-the adjudication
of 2Cé)snstltutmnal rights. Anz.State-LJ. 2, 1984,

Library References *

Constitutional Law 0=>251 et seq., 255.
CJ.S. Constitutional Law & 704 et seq., 977.

WESTLAW Electronic. Research

. See WESTLAW Electronic Research Guide fol-
lowing the Preface.

United States Supreme Court

Abortion o .
Minars, rwo-oarent notification requirement,
aela gl)enoa, see Hodgson v. Minnesota.
1990, 110 S.Ct. 2926, 497 U.S. 417. Il
L.Ed.2d 344,

Parental notification by minors and physi-
judicial byFas_s procedures, com-
imits, and confidentiali-

cians
Plamf forms, ame
y, see Ohio v. Akron Center for Repro-

ductive Health. 1990 110 S.Ct. 2972, 497
US. 502. Il L.£d.rj 405,-on remand 911
F.2d 731. 733. -7 -

Unmamed nacural father's right to prevent,
see Doe v smith, 1988, 108 S.Ct. 2136, 486
U.S. 130e. 100 LE<i.2d 909.

Use of public employees and facilities, see
Webster v, Reproductive Health Services,
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ration, 11 not a bar tooonadcration ot' a capital .asc. Prcpie v Dean 1197%5> M+ Cai ill 919. 1 Cai
iel'endant's claim that the daw penalty is tlispro-  Kotr 407. "pi) P2J 99p.
pontonate to his culpahiiitv anuer the facts of the

9 28. Victims' Bill of Rights

ia) The Peopie of ihe State of California rina anadeciare that the enactmenr
of comprehensive provisions and laws ensuring abill of nghts for victims of
;nme, including safeguards in the criminal justice system to fully protect those
nghts. is a matter of grave statewide concern. The nghts of victims pervade
the criminal justice system, encompassing not oniv the nght to restitution
from the wrongdoers for financial losses suffered as a result of enminal acts,
but also the more basic expectation that persons who commit felonious acts
causing injury to innocent victims will be appropnately detained in custody,
tried by the courts, and sufficiently punished so that the public safety is
protected and encouraged as a goal of highest importance.

Such public safety extends to public pnmary. elementary, junior high, and
senior high school campuses, where students and staff have the ngnt to be safe
and secure in them persons.

To accomplish these goals, broad reforms :n the procedural treatment of
accused persons and the disposition and sentencing of convicted persons are
necessary and proper as deterrents to cnminai behavior and to serious
disruption of people's lives.

fb) Restitution. It is the unequivocal intention of the People of the State of
California that all persons who suffer losses as a result of criminal activity
shall have the nght to restitution from th. persons convicted of the crimes for
losses they suffer.

Restitution shall be ordered from the convicted persons in every case,
regardless of the sentence or disposition imposed, in which a cnme victim
suffers a loss, unless compelling and extraordinary reasons exist to the
contrary. The Legislature shall adopt provisions to implement this section
dunng the calendar year following adoption of this section.

(c) Right to Safe Schools. All students and staff of public pnmary, elementary,
junior high and senior hign schools have the inalienable nght to attend
campuses which are safe, secure and peaceful.

(d) <ight to Truth-in-Evidence. Except as provided by statute hereafter
enacted by a two-thirds vote of the membership in each house of the
Legislature, relevant evidence shall not be excluded in any criminal proceed-
ing, including pretrial and post conviction motions and hearings, or in any
tnai or hearing of a juvenile for a enramai offense, whether heard in juvenile
or adult court. Nothing in this section shall affect any existing statutory rule
of evidence relating to privilege or hearsay, or Evidence Code. Sections 352,
782 or 1103. Nothing in this section shall affect any existing statutory or
constitutional nght of the press.

(e) Public Safety Bail. A person may be released on bail by sufficient sureties,
except for capital crimes when the facts are evident or the presumption great.
Excessive bail may not be required. In setting, reducing or denying bad, the
judge or magistrate shall take into consideration the protection of the public,
the seriousness of the offense charged, the previous criminal record of the
defendant, and the probability of his or her appearing at the trial or hearing
of the case. Public safety shall be the pnmary consideration.

A person may be released on his or her own recognizance in the court's

ilepnmnj ji i,
oty Julla indicate ctuinea or addition*. *** indicate drumioiu. 77



Art | §28 CONSTITUTION

discretion, subject to the same factors considered in setting bail. However, no
person charged with the commission of any serious felony shall be released on
bis or her own recognizance.

Before any person arrested for a serious felony may be released on bail, a
hearing may be held before the magistrate or judge, and the prosecuting
attorney shall be given notice and reasonable opportunity to be heard on the
matter. When a judge or magistrate grants or denies bail or release on a
person’s own recognizance, the reasons for that decision shall be staled in the
record and included in the court’s minutes.

(0 Use of Prior Convictions. .Any prior felony conviction of any person in any
criminal proceeding, whether adult or juvenile, shall subsequently be used
without limitation for purposes of impeachment or enhancement of sentence
in any criminal proceeding. When a prior felony conviction is an element‘of
any felony offense, it shall be proven to the trier of fact in open court.

(9) As used in this article, the term "serious felony" is any crime definedin
Penal Code, Section 1192.7(c).

Adopted June 8, 1982.

Collateral References:

Witkan <& Epstem. Criminal Law (2d ed) §8§ 7, 8. 1253. 1325. 1453. 1474. 1487. 1492, 1497. 1509. 1526.
1527, 1777. 1997, 2241, 252i, 2537, 2833.

Witlon Evidence (3d ed) §§ 299. 1962. 8. 326. 624. 1313. 1791. 1911. 1968.

Cai Jut 3d (Rev) Consutunonal Law o 10. Criminal Law 88 51. 54. 2040. 2215, 2582. 3131. 3167,3247,
Delinquent and Dependent Children j 156.

Modern Cai Discovery (4th ed) 8§ 18.8, 22.10.

Cat Trial Handbook 2d (BW. 1937) § ILo, 14:14. 19:19. 28:13. 23.36.

Preservation of material evidence in California: does People v Hitch survive California v. Trombena. 13
Hast Const LQ 147.

The "Safe Schools" provision of the California Constitution: Can a nebulous consnnmonal rigbt'-bc a
venicle for change (nght to safe schools under the "Victims' BUI of Rights")? 14 Hut Const LQ 789.
Admissibility of expert testimony in child sexual abuse cases in California: Retire KtIIy-Frynnd return to
a traditional analysis. 22 Loyola U of LA LR 1103.

Warrant requirement for bugged informants under the California nght to Dnvacy. 14 Paafic U 1057.
Victims' nghts symposium. 23 Pacific LI 315.

Enhancing sentences with pnor felony convictions: The limns of "without limitation." 23 Pacific LJ 1051.
Truth tn evidence and the pnvUege clause — a compromised relationship. 23 Pacific LJ 1061.
Proposition 8 and the exclusionary rule: Towards a new balance of defendant and victim nghts. 23 Pacific
U 1oL

Proposition 8: California Law after In re Lance W. and People v Castro. 12 Pep L R 1059.

Proposition 8 (the "Victims' Bill of Rights") and the California Supreme Court: Interpretation nw not?
60 SCLR 539.

Resmcting Gang Clothing in Public Schools: Does A Dress Code Violate A Student's Right of Free
Expression? 64 SCLR 1321.

Proposition 8: It may go beyond the Fourth Amendment 19 Southwestern U LR 57.

The wrongs of victim's nghts. 37 Stan LR 937.

Dilution of Fourth Amendment nghts on public high-school campuses. 2! LISF LR 555.

Symposium: Proposition 8 comes of age. 13 Western St LR 1

NOTES OF DECISIONS

The provisions of a statewide initiative measure,  pose. Brcsnahnn v Brown £1982) 32 Cai 3d 236, 186
known as The Victims' Bill of Rights, were reason-Cai Rptr 30, 651 P2d 274.
ably germane to each other and thus satisfied the

requirement that initiative measura embrace a tin- TuD*2je measure known u The Victims 8411
jJe subject (Cai. Const, art. U. § 8. subd. <d)). Eacb ~ 101 commute a revmoo of the state
of the measure's several facets, which dealt with Constitution, rather than a mere amendment
marten such as restitution, safe schools, bad. and S0 as to require its adopoon pursuant to a

pnor convictions, shared the common concern of constitutional convention or legoliDvt submission
promoting the rights of actual or poirntial cnme to the people. The measure's quantitative changes,
victims, and it was this goal that united all of the which amounted to repelling one constitutional
measure's provisions in advancing its common pur-  section and adding another, acre not to extensive

Bepnnuii m 1992,
78 ittlla indicaie changes or addincns. ** * indicate omissions pON|



ARTICLE 1l

Bill of Ri«his

Section 16a. Rights of crime victims. Any person wno is a victim of a
criminal act. or such person's designee, legal guardian, or surviving Immedi-
aie.>amiiy members if such person is deceased, shail have the nght to be
heard when relevant, informed, and present at all critical stages of the cnmi-
nai justice process. All terminology, including the term "critical stages”, shall
be defined by the general assembiv

ms enacted November 3. 1992 — Effective upon proclamation of the Gov-
ernor. (See Laws 1991.p.2031 >

Section 30b. No Protected Status Based on Homosexual. Leshian or
Bisexual Orientation. Neither the State of Colorado, through any of us
branches or depanments. nor any of us agencies, political subdivisions,
municipalities or school distncts. snail enact, adopt or enforce any statute,
regulation, ordinance or poucy wnereoy noinosexual. lesoian or bisexual ori-
entation, conduct, practices or relationships shall constitute or otherwise be
the basis of or entitle any person or class of persons to have or claim any
minority status quota preferences, protected status or claim of discrimina-
tion. This Section of the Constitution shail be in ail respects self-executing.

Enacted by the people November 3. 1972 — Effective upon proclamation
of the Governor.

Editor's note: Although ihts section was numoerta as section 30 as .t appeared on the ballot
*'or ease oflocation tt has been numoered as section 30h.

ARTICLE vil

Suffrage and Elections

Section 7. General election. The general election shall be held on such
day as may be prescribed by law

As amended November 3. 1992 — Effective upon proclamation of the
Governor. (See Laws 1992. p. 2316.)

ARTICLE IX
Education

Section 1. Supervision of schools - board of education. (1) The general
supervision of the public schools of the state shall be vested in a board of
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Article | CONSTITUTION OF THE STATE OF FLORIDA Article

SECTION 9. Due process.—No oersan snail oe
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Art. 1, 88.1 CONSTITUTION OF 1970 *

§ 8.1. Crime Victim's Rights

(@) Crime victims, as defined by law, shall have the following rights as
provided by law:

(1) The right to be treated with fairness and respect for their dignity
and privacy throughout the criminal justice process.

(2) The right to notification of court proceedings.

(3) The right to communicate with the prosecution.

(4) The right to make a statement to the court at sentencing.

(5) The right to information about the conviction, sentence, imprison-
ment, and release of the accused.

(6) The nght to timely disposition of the case following the arrest of the
accused.

(7) The right to be reasonably protected from the accused throughout
the criminal justice process.

(8) The right to be present at the trial and all other court proceeding*
on the same basis as the accused, unless the victim is to testify and the
court determines that the victim's testimony would be matenaily affected
if the victim hears other testimony at the trial.

(9) The right to have present at all court proceedings, subject to the
rules of evidence, an advocate or other support person of the victim's
choice.

(10) The right to restitution.

(b) The General Assembly may provide by law for the enforcement of this
Section.

(c) The General Assembly may provide for an assessment against convicted
defendants to pay for crime victims’ nghts.

(d) Nothing in this Section or in any law enacted under this Section shall
be construed as creating a basis for vacating a conviction or a ground for
appellate relief in any criminal case.

Adopted general elecuon Nov. 3, 1992, eff. Nov. 3, 1992.

HLttorical Notes

Schedule: ) o This Amendment lakes erfen upon il ap-
Tt}e schedule contained in ihe 1922 amend-  proval by ihe electors of ihis State.” P
ment proviaes.

§ 9. Bail and Habeas Corpus

All persons shall be bailable by sufficient sureties, except for the following
offenses where the proof is evident or the presumption great: capital offenses;
offenses for which a sentence of life imprisonment may be imposed as a
consequence of conviction; and felony offenses for which a sentence of
imprisonment, without conditional and fevocahle release, shail be imposed by
law as a consequence of conviction, when the court, after a hearing, deter-
mines that release of the offender would pose a real and present threat to the
physical safety of any person. The privilege of the writ of habeas corpus shall
nof be suspended except in cases of rebellion or invasion when the public
safety may require it.
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CASE ANNOTATION'S
1 .Amendment to .Art. 11, } 1 of Kansas Constitution
as self-executing relative to assessment and taxation of
propertv noted. Colorado Interstate Cas Co. v. Board of
Morton Countv Comm rs, 24" K. 654, 659. 502 P.2d 5S4
.1990).

§ 0.
CASE ANNOTATIONS
30. Spouse obligated to pav other spouse's necessities,
including medical services. St. Francis Regional Med.
Center. Inc. v. Bowles. 16 K.A.2d 374. 375. 378. 823 P.2d
226 (1992).

§ 9.

Law Review and Bar Journal References!

"Exemption Laws in Kansas: Recent Amendments and
Bankruptcv Estate Planning." Mirk A. .Andersen, 38
K.L.R. 143. 149 (1989).

"Divorce Law: Lis Pendens. Judgment Liens, Homo-
itead Exompdons. and Bankruptcy,” John C. Peck, Shala
M. Bannister and W. Thomas Gilman, 60 J.K.3.A. No.
2, 25. 30 (1991).

CASE ANNOTATIONS

186. Proceeds from involuntary transfer of homestead
pursuant to divorce exempt where debtor intended to in-
vest In another homestead. In re Daniels. 65 B.R. 703.
‘06 (1986).

187. Sales tax lien held as attaching to real property
which is subject to constitutional claim of homestead ex-
emption. Homestead Land Title Co. v. United States, 249
K. 569, 819 P.2d 660 (1991).

188. No forfeiture of homestead upon drug conviction
unless consent of both husband and wife. Citv of Carden
City v. Lot Nine. Block Three, 16 K.A.2d 174, 819 P.2d
1250 (1991).

189. Homestead, establishment, occupancy, intent;
debtor claimed 160 acres. In re Snook, 134 B.R. 424
(1991).

§ 10.

Attorney Ceneral'i Opinions!
Citv election to permit or prohibit sale of liquor bv the
drink; city's authority to prevent licensure thereof. 91-91.

CASE .ANNOTATIONS
25. .Amendment to Art. Il, § 1 of Kansas Constitution
as seif-execuung reiadve to assessment and taxation of
property noted. Colorado Interstate Cas Co. v. Board of
Morton County Comm'rs, 247 K. 654. 659. 802 P.2d 584
(1990).

§ 12.

Attorney Cenerel's Opinions:
I\fﬁ{nbership or nonmembership in labor organizations.

Membership or nonmembership in labor organizations;
representation fee; employer and employee.relations,-
nghts of employees. 92-42.

§ 15. Victims' rights, (a) Victims of
crime, as defined by law, snail be entitled to
certain basic rights, including the right to be
informed of and to be present at pu?lic hear-
ings, as defined by law, of the IT{MIN |Tjushcc
process, and to be heard at sentencing or at
any other time deemed appropriate by the
court, to the extent that these rights do not
interfere with the constitutional or statutory
rights of the accused.

(b) Nothing in this section shall be construed
as creating a cause of action for money damages
against the state, a county, a municipality, or
any of the agencies, instrumentalities, or em-
ployees thereof. The legislature may provide
for other remedies to ensure adequate enforce-
ment of this section.

(c) Nothing in this section shall be construed
to authorize a court to set aside or to void a
finding of guilty or not guilty or an acceptance
of a plea of guilty or to set aside any sentence
imposed or any other final disposition in any
criminal case.

History! L. 1992, ch. 343. § 1, Nov. 3, 1992.

YEAR
1990.

1992,

1992.

List of Amendments and Proposed Amendments to the
Kansas Constitution

5UBJECT ART. SEC.
A proposition to revise article 6 of the constitution of the state of Kansas,
relating to education. L. 1990. ch. 371; H.C.R. 5010; rejected Nov. 6.
1990: For 245,132; AQaiNst 377,625 ...cccociviieiiieeeerieie e 6 1-7
A proposition to amend section 1 of article 11 of the constitution of the
state of Kansas, relating to the taxation of property. L. 1992, ch. 342;
H.C.R. 5007; adopted Nov. 3, 1992: For 473.415; Against 421.313 (Unofficial
couNt) v U 1
A proposition to amend article 15 of the constitution of the state of Kansas
bv adding a new section thereto, prescribing certain riehts for victims of
cnme. L. 1992. ch. 3-13; S.C.R. 1634; adopted Nov. 3. 1992: For 775.346:
Against 145,374 (Unofficial CoUNt) ..o 15 15



MICHIGAN CONSTITUTION

r-nwi'ord 119S5) 3S3 N.W2d IT" 147

V. RIGHT TO APPEAL .

aver of right to appeal

-mtencing issues not first presented to

ire considered waived for appeal.
Rodnguez (1991) -180 N.W.2d 287. 192
l-

ant3 did not. waive their nght to_appeal
suppression issue' b¥. leading guilty,
uty pleas were accepted in understand-
iefendant's right to appeal/suppression
not waived;" defendants were entitled
mi on the merits or to have their pleas

People v. Reid (1984) 362 N.W.2d.655,
326. o

entencing. right to.appeal m

int was entitled to appeal as of ngnt
ncenang, where his first sentence was
>nappeal and his resentence was based
inguial conviction-and resulted in lesa-
it than-onginally imposed: it was sen-
:court's decision to grant or deny de-
motion for resentencing, that'was be-
lled. People v. Martinez (1992) 485
24, 193- Mich-App. 377. o

ity plea, right to appeal

tnai court can accept plea- of %uilty
«f upon defendant's waiver of nght to
art must determine if waiver is volun-
wmg. and intelligent; furthermore,
st determine- whether agreement in-
uver of right to appeal, defendant's
j well as conviction and: if so-, whether
understands and agrees;- to determine
rawer meets such requirements, court
sider all, relevant, facts and.-cirrum-
arrounding,. waiver, including: nature
i of agreement, and.age/, experience,
round of defendant. - People-v. Rodn-
i).480.N.W.2d-23T_ 192. MichApp. I.

e of pIeadin? guiity, defendant waives
review of al non&unsdlctlonal defects-
non. People v. Rodrigues. (1991) -480
7, 192 MichApp. 1..

.nt may voluntarily and kn_owin?Iy
lotutional-right to-appeal guilty plea
and sentence-whjle reserving nght to
eave-to-appeafcand nght to appointed
sounsel, when indigent- in exchanqe
ng or sentencing concessions; People
iez*(1991) 480-N.W-.2d 287. 192 Mich.

*]- V.. r

tit's waiver of his riﬁ.br to appeal in
on does not preclude him from obtain-
Jie renew ofhis sentence or conviction
when- warranted:'. People v Rodri-
430 N.W.2d 237, 192 Mich.App. 1,

<

MICHIGAN CONSTITUTION Art. 2. 81
Note 18
24, Rights of crime victims: enforcement: assessment against convicted defendants

Sec. 24. il) Crime victims, as defined by law, shall have the following .rights, as
provided by law: ' )

The right to be treated with fairness and respect for their dignity and privacy
throughout the criminal justice process. . o

The right to timely disposition of the case following arrest of the accused.

The right to be reasonably protected from the accused throughout the criminal justice,
process.

The right to notification of court proceedings.

Th% ngnt to attend tnai and all other court proceedings the accused has the right to
attend. "

The nght to confer with the prosecution.
The nght to make a statement to the court at sentencing.
The nght to restitution, <

The nght to information about the conviction, sentence,imprisonment, and release of
the accused.

<2) The legislature may provide bv law for the enforcement of this section:-

(3)  The legislature may provide for an assessment against convicted defendants to pay
for cr.me victims' nghts.

Enactment ratified Nov. 8. 1988, Eff. Dec. 24. 1988.

Historical Notes

The 1988 enactment was proposed by 1988  and approved by the electors as Proposal B at
House Joint Resolution P. and was suomitteo to  the NovemberS: 1988. general election.

ARTICLE 1I

Elections

WESTLAW Computer Assisted Legal Research
WESTLAW supplements.your legal research in many ways. WESTLAW allows you to !
* update your, research.with the most current information .
* expand yoor library with additional resources - . -
« retrieve direct history, precedential history and parallel citations with the Insta-Cite service

For more information on using WESTLAW to supplement your research, see the WESTLAW
Electronic Research Guide, which follows the-Preface. d.
8§ 1. Qualifications of electors: residence

. ienid: J

Notea of Decisions - i

al requirement that all individuals'who meet
citizenship, residency, and age requirement* €
allowed to vote. Ferenq{ v. Secretary of State
(1991) 476 N.W.2d 41T, 190 MichAro. 398. ap-
peal denied 482 N.W.2d 768. vacated in part on
other grounds 486 N.W.2d 664.

Primary election* 18'

18. Primary election*

Re%uwement_that person declare party prefer-
ence before voting In-closed presidential primary rgro \ ,
“d not violate State Constitution: closed pn- Primaries are basically party functions so that
OAr7 system was not prohibited by consotution-  there ia legitimate state interest in restneting

27



WESTLAW - 0 Jf. 03

Citation Rank(R) PngetP) Database Mode
MO CONST An. I. s 52 R10OF I ~ STAT-ALL TERM
-V.A.M.S. CONST. An. 1 s 32

VERNON'S ANNOTATED MISSOURI STATUTES
CONSTITUTION OF 1945
ARTICLE 1 BILL OF RIGHTS
COPR. (c) WEST 1993 No Claim to Orig. Govt. Works
Current through amendments approved 11-3-92

s 32. (Crime VICTIMS' RIGHTS)

> m Section head was editorially supplied >

Section 32. 1. Crime victims, as defined by law. shall have the following
rights, as defined by law:

(1) The right to be present at all criminal justice proceedings at which the
defendant has such right, including juvenile proceedings where the offense
would have been a feiony if committed by an adult:

(2) Upon request of the victim, the right to be informed of and heard at
guilty pleas, bail hearings, sentencings, probation revocation hearings, and
parole hearings, unless in the determination of the court the interests of
justice require otherwise:

(3) The right tobe informed of trials and preliminary hearings:

(4) The right to restitution, which shall be enforceable in the same manner as
any other civil cause of action, or as otherwise provided by law:

(5) The right to the speedy disposition and appellate review of their cases,
provided that nothing in this subdivision shall prevent the defendant from
having sufficient time to prepare his defense:

(6) The right to reasonable protection from the defendant or any person acting
on behalf of the defendant:

(7) The right to information concerning the escape of an accused from custody
or confinement, the defendant's release and scheduling of the defendant’s
release from incarceration: and

(8) The right to information about how the criminal justice system works, the
rights and theavailability of services, and upon request of the victim the

right to information about the crime.
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A victim of a crime shall be treated with fairoeea, compassion and reapectflijr th&l
criininal jnsbco* syitan LA victim-ofa crime shall not be denied the. right to be-
preaent at pnbKc judicial proce«disga:except when, prior to completing testimony aa’
a WTtoewa, the victinr i Froperty sequestered in- -accordance with law or tharBaI**‘

Governrng the Court*

the State'of New Jersey. A victim of a crime*shall -be

entitled to those right* and remedies aa may be provided by the Legiakiarwr. For

the purposes of this paragraph, “victim of acrime’
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n, i22 CONSTITUTION OF NEW MEXICO Art. ll, 824

Sec. 22 [Alien landownership.j

Until ouierwise provided by 1aw no aiien, ineiigibie to citizenship under the laws of the
United States, or corporation, copartnership or association, a majority of the stock or
interest in which is owned or held by such aiiens. shall acquire title, leasehold or other
interest in or to real estate in New Mexico. 'As amended September 20, 1921.)

Cross-references. — As to statutory authority for
aliens to acquire or hoid real estate by deed, will,
inheritance or otherwise, see 45-2-112 NMSA 1978.

The 1921 amendment, which waa proposed by J R
No 9 (Laws 19211 and adopted at the special election
held on SepiemDer 20, 1921. with a vote of 25,921 for
and 18.342 agawat. amended this section, which
formerly provided that no distinction should be made
by iaw oetween resident aliens and citizens in regard
to the ownership or descent of property.

Constitutionality of alien land laws is open to
certain doubts. 1963-64 Op. Att'y Gen. No. 63-120.

Legislation enacted pnor to amendment not
"otherwise provided". — This section, as amended
in 1921. is oroad enough to prohibit the acquinng of
any interest whatever in real estate by an alien
ineligible to citiunanip, and no legislation enacted
pnor to 1921 could be construed as a provision of law
such as contemplated by the words "until otherwise
provided by Is*," 1929-30 Op. Att'y Gen. 11

Prohibition suspended. — Because 45-2-112
NMSA 1975 was enacted subsequent to tne 1921
amendment to this section, it operates to suspend the

Sec. 23 [Reserved rights.]

prohibition against ownership of real property in
New Meuco by persona other than United States
citizen*. 1981 Op. Att'y Gen. No. 81-6.

Phrase "eligible to citizenship™ means a person
oeiongmg to a class which is eligible and who is
capaole of becoming a citizen upon due compliance
with naturalization laws. 1963-64 Op. Att'y Gen. No,
63-120.

Law reviews. — For article. "The Perils of Intes-
tate Succession in New Mexico and Related Will
Problems." see 7 Nat. Resources J. 555 (1967).

Am. Jut. 2d, A.L.R. and C.J.S. references. —3A
Am. Jur. 2d Aliena and Citizens § 2003, 2005.

Escheit for alienage of owner, or kindred of owner,
who dies intestate, 23 A.L.R. 1237; 79 A.L.R. 1364.

Escheat of property of alien corporation, 23 A.L.R.
1247: 79 ALL.R. 1364.

Escheat is affecting contract for sale or lesse to
alien. 23 A.L.R. 1250; 79 A.L.R. 1366.

State reeuiation of landownership ov alien corpora-
tion. 21 A.L.R.fth 1329

3 CJS Aliena % 16, 17

The enumeration in this constitution of certain rights shall not be construed to deny,
impair or ..sparage others retained by the peopie.

Comparable provisions. — ldaho Const., art. I.
520
lowa Const., an. I. | 25.
Montana Const., an. . | 34

Utah Const.,, an I j 25.

Wyoming Const., an. |. § 36.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 16
Am. Jur 2d Constitutional Law 7, 230.

16 CJ.S. Constitutional Law 8 53, 58; 16A C.J.S.
Conauiutiona! Law § 445,

Sec. 24. (Proposed) [Victim's rights.]

A A victim of arson resulting m bodily injury, aggravated arson, aggravated assault,
aggravated battery, dangerous use ofexplosives, negligent use ofa deadly weapon, murder,
voluntary manslaughter, involuntary manslaughter, kidnapping, criminal sexual penetra-
tion, criminal sexual contact ofa minor, homicide by vehicle, great bodily injury by vehicle
or abandonment or abuse ofa child or that victim s representative shall have the following
nghts as provided by law:

(1) the nght to be treated with fairness and respect for the victim's dignity and
privacy throughout the criminal justice process;

'2i Che nght to timely disposition of the case:

<) the nght to be reasonably protected from the accused throughout the criminal
justice process:

141 the nghtto notification of court proceedings;

€l the nghtto attend all public court proceedings theaccusedhastherightto
attend;

161 the nghtto confer with the prosecution:

' the rightto make a statement to the court at sentencingandatanypost-

sentencing hearings lor the accused:
S' the nght to restitution from the person convicted of the criminal conduct that

caused the victims loss or injury;



Art, NI } I DISTRIBUTION OF POWERS At. Il j 1
9) the right to information about the conviction, sentencing, imprisonment, escape

or release of the accused:
10/ the right to have the prosecuting attorney notify the victims employer, if
mquested by the victim, of the necessity of the victim's cooperation and testimony in a
court proceeding that may necessitate the absence of the victim from work for good cause;

and

ill) the right to promptly receive any property belonging to the victim chat is being
held for evidentiary purposes by a law enforcement agency or the prosecuting attorney,
unless there are compelling evidentiary reasons for retention of the victim's property.

B. A person accused or convicted ofa crime against a victim shail have no standing to
object to any failure by anv person to comply with the provisions ofSubsection A ofSection
24 of Article 2 of the constitution of New Mexico.

C. The provisions of this amendment shall not take effect until the legislature enacts
laws to implement this amendment.

Compiler* note*. — Section 2 of SJ.R. No. 4
‘Laws 1992) provides that this proposed amendment
mail be submitted to the people for their approval or

rejection at the next general election or al any special
election pnor to that date which may be called for
that purpose.

ARTICLE Il
Distribution of Powers

Sec.
1 Separation of departments; establishment of
workers' compensation oody.

Section 1 [Seﬁ]aration. of de astments; establishment of workers’
compensation bogy.

The powers ot the government of this state are divided into three distinct departments,
the legislative, executive and judicial, and no person or collection of persons charged with
the exercise of powers properly belonging to one of these departments, shall exercise any
powers properly belonging to either of the others, except as in this constitution otherwise
expressly directed or permitted. Nothing in this section, or elsewhere in this constitution,
shall prevent the legislature from establishing, by statute, a body with statewide
jurisdiction other than the courts of this state for the determination of rights and liabilities
between persons when those rights and liabilities arise from transactions or occurrences
involving personal injury sustained in the course of employment by an employee. The
statute shall provide for the type and organization of the body, the mode of appointment or
election of its members and such other matters as the legislature may deem necessary or
proper. '‘As amended November 4, 1986.)

. General Consideration.

0. Legislative Delegation of Power.

Ol. Legislation Affecting Judiciary.
A. Legislation Validly Affecting Courts.
B. Legislation Improperly Conferring Powers o.i Courts.
C. Improper Interference with Judiciary by Legislature.

IV, Judicial Review over Legislative Affairs.

V. Powers of Executive Department.

. GENERAL CONSIDERATION.

Crosi-references. — As to the workers' compensa-
tion division, see 52-5-1 NMSA 1978.

The 1986 amendment, which was proposed by
HJ.R. No. 7 Laws 1986) and adopted at the general
election hcid on November 4 1986. bv a vote of
173.969 lor ana 92.419 against, auded the iast two
sentences.

State constitutions are not grants of power to
the legislative, executive or judiciary brancnes. but
are limitations on the powers of each, and no branch
of the state may add to. nor detract from, its clear
mandate. State ex rel. Hovev Concrete Prods. Co. v.
Mechem. 63 N.M. 250. 316 P 2d 1069 11957). over-
-iim on other grounds. Wviie Corp. v Mowrer. 104
N.M. 751. 726 P 2d 1381 m1986).

Each of three department* of government ia
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DECLARATION OF RIGHTS Art. I, § 24

Section 22. Right to bear arms. — The right of the people to
keep and bear arms shall not be infringed.

_Cross References. Federal guaranty of
rigr.i to bear arms. U.S. Const., Amend. Il
Comparative Provisions. Bearing arms:

Conn. 1965 Const., art. First, ? L5
Mass. Const. [3 ISI.

NOTES TO DECISIONS

I. Licensing Requirements.
Constitutional guarantee of the ngnt to
keeo ana bear arms is not infringed by state
licensing requirements in 4 11-47-3 "wr.icn
prombit unlicensed carrying of a pistoi or re-

volver on one's person except in his home, his

R[ace of business, or upon land possessed by

4ér£1|89t?t3e| v. Storms. 112 R.I. 121. 308 A.2d
i1973l.

Section 23. Rights of victims of crime. — A victim of crime
shall, as a matter of right, be treated by agents of the state with
dignity, respect and sensitivity during all phases of the criminal
justice process. Such person shall be entitled to receive, from the
perpetrator of the crime, financial compensation for any injury or
loss caused by the perpetrator of the crime, and shall receive such
other compensation as the state may provide. Before sentencing, a
victim shall have the right to address the court regarding the impact
which the perpetrator’s conduct has had upon the victim.

Section 24. Rights not enumerated — State rights not de-
pendent on federal rights. — The enumeration of the foregoing
rights shall not be construed to impair or deny others retained by the
people. The rights guaranteed by this Constitution are not depen-
dent on those guaranteed by the Constitution of the United States.

Cross References. Federal guaranties as
20 rignts retained by people. U.S. Const..
Amend. 9, 10

NOTES TO DECISIONS

Analysis

"Justifiable assault."

Right to resist arrest.
Unreasonable seizures.
Self-defense.

Law affecting particular city.
Local self-government.

1 "Justifiable Assault.”

This section does not secure to husband the
nght to commit the "justifiable" assault upon
the wife. Berbenan v. Berbenan. 109 RI.
273. 284 A.2d 72 (1971).

2. Right to Resist Arrest.

Any nghts reserved to an individual by the
state constitution were subject to the general
assembly's police power, and the abolition of
the ngnt to resist an unlawful arrest was a

proper exercise of that power. Stale w.
Ramsdell. 109 R.I. 320. 235 A.2d 399 (1971).

3. Unreasonable Seizures.

By constitutionally providing againac un-
reasonable seizures, the people have inferen-
tially recognized the necessity for reasonable
regulations in this regard. Kavanagh V.
Stenhouse. 93 R.I. 252. 174 A.2d 560 (1961),
appeal dismissed, 368 U.S. 516. 82 S. Ct. 529.
7 L Ed. 2d 521 11962).

4. Self-Defense.

No ngnt of self-defense is assured by the
provision that the enumeration of nghts in
the declaration of right3 shall not be con-
strued to impair or deny others retained by
the people. State v. Storms, 112 RI. 121, 308
A2d 463 (1973).
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TEXAS CONSTITUTION Art. 1, 830

e

schoo| district alleging deprivation of their con- affidavit of superintendent's coFies of relevant

d
stitutional statutory nghtp by school district in correspondence and board policies, including
refusing to allow feanng bef|0[e board of trust-  hoaro's "open forum.". Corpus Chnsu Indepen-
a

S
ees in which they could complain of superintend- i i i
ent's denial of thyeir employeg grievancgs; school %Stssvflhfgl%bsc' v. Padilla (App. 13 Dist1386)
distnct and superintendent submitted detailed A :

j 23. Suspension of laws
Notes of Decisions

5 Administrative bodies ?roviding that no power of suspending laws in
he staté could be exercised except b¥ he Ieg%ss-
W2d 777,

Regulations under which. State' Parks and i
WiIdI?fe Commission regulated .sEortS and com- Isathrzed gggagagpepteta\l/.afstteart?em)npd969Dl|ss \1/\/9%)
mercal activities involving redfish and speckled 779 affirmed, reversed on other grounds 727
sea trout did not violate Const. Art. 1 §23 S.W2d 700,

8 29. Provisions of Bill of Rights excepted from powers of government; to
forever remain inviolate

Notes of Decisions

5. Remedies and procedure

O'Hair v. Hill (C.A.1981) 641 F.2d 307 EMain..
Volume) rehearin 8ranted 652 F.2d 423. on
rehearing 675 F.2d 680,

§ 30. Rights of crime victims
Sec. 30. (@) A crime victim has the following nghts:
Il) the right to be treated with fairness and ‘with respect for the victim’s dignity and
privacy throughout the criminal justice process: and
(20 the right to be reasonably protected from the accused throughout the cnminal
justice process.
(b) On the request of a crime victim, the cnme victim has the following rights:

(1) the right to notification of court proceedings:

(2) the right to be present at all public court proceedings related to the offense,
unless the victim is to testify and the court determines that the victim's testimony
would be materially affected if the victim hears other testimony at the trial;

(3) the right to confer with a representative of the prosecutor's office;

(4) the right to restitution; and

(5) the right to information about the convicuon. sentence, imprisonment, and release
of the accused.

(©) The legislature may enact laws to define the term "victim™ and to enforce these and
other rights of crime victims. P - .

'd) The state, through its prosecuting attorney, has the right to enforce the rights of
crune victims.

(e)  The legislature may enact laws to provide that a judge, attorney for the state, peace
officer, or law-enforcement agency is not liable for a failure or inability to provide a right
enumerated in this section. The failure or inability of any person to provide a nght or
service enumerated in this section may not be used by a defendant in a criminal case as a
ground for appeal or post-conviction writ of habeas corpus. A victim or guardian or legal
representative of 3 victim has standing to enforce the rights enumerated in this section
but does not have standing to participate as a party in a criminal proceeding or to contest
the disposition of 3nv charge.

Adopted Nor. 7, 1989,
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TEXAS CONSTITUTION

Historical Notes

This section was adopted at the Nov, 7, 1989
election, as proposed by Acts 1989. 71st Leg.,
HJR. 19, § L

ARTICLE I

THE POWERS OF GOVERNMENT

§ 1. Division of powers; three separate departments; exercise of.power
properly attached to other departments

Law Review Commentaries

_ Ad hoc rulemaking m Texas: The scope of
judicial review. Ron Beal 42 Baylor LRev. 459
(July/Aug. 1990).

Five commandments of Texas speedy trial: A
Boer uhell analysis. Carl S. Lobitt, 54 Tex.
J. 220 (1991).

Notes of

Bail bonds, scope of limitations of judicial
powers 172.5
Parole 9

. IN GENERAL

5. Dual office holding

_School board trustee was not prohibited from
simultaneously holding offices of justice of
Peace. and school board"trustee where nothing in
unctions as justice of peace interfered with or
would interfere with functions as member of
board. Turner v. Trinity Independent School
DisL Bd. of Trustees (App. 14 Dist.1983) 700
S5w.2d L

A county commissioner is not barred by this
section or Art. 16. § 40, or by the common law
doctrine of incompatibility from serving on the
Texas Sesquicentennol Commission. Op.Atty.
Gen.1984, No. JM-141.

One person is not prohibited from concurrently
holding offices of constable and school trustee
by article I1, section 1of the Texas Constitution,
article XV, section 40 of the Texas Constitution,
or the common law doctrine of incompatibility.
Op.Atty.Gen.1986, No. JM-519.

6. Infringement of powers

.SeFarat_lon.of powers provision of State Con-
stitution is violated when one branch of govern-
ment assumes a power that is more "properIK
attached" to another branch or when one branc
of government unduly interferes with another
branch so that the other branch cannot effective-
ly exercise its constitutionally assigned powers.
Armadillo Bail Bonds v. Staté (Cr.App.1990) 802
SW.2d 237, rehearing on petition for discretion-
ary review denied.

Judicial review of agency law decisions on
scope of agency authority. Hume. Cofer, 42
Baylor LRev. 255 (1990).

LePaI Professwn at stake: Why the sun
should not set on the State Barof Texas. Dan
R. Price. 53 Tex.BJ. 1197 (1990).

9. Parole

Instruction given pursuant to mandate in Code
of Criminal Procedure regarqu parole law and
good conduct time cud not violate defendant's
nght to due course of law or 'separation of
powers doctrine. Marxs v. State %Agp 11 Dist
1991) 815 S.W.2d 317. affirmed 830 S.w.2d 113.

Il. LEGISLATIVE POWERS

67. Courts and judges, Ie?islative powers

Valid, final judgment of court may .not be
modified by legislature; once actions have
passed into” judgment power of legislature to
disturb rlghts created thereby ceases. Williams
v. State (Cr.App.1986) 707 S.W.2d 40.

68. Fines and penalties legislative-powers
Anguiano v. Jim Waller Homes, Inc. (Civ.App.
1978) 561 S.W,2d 249 [Main Volume] ref. n.re.
Fixing of penalties for cnme iselegislative
function; what constitutes adequate, penalty is
matter of legislative judgment and discreion,
and courts will not intertere therewith unless
penalty prescribed is outside of constitutional

invitations. Muse v. State (App. 10 Dist.1991)
SIS S.W.2d 769. e -
13, Necessity of standards arid guide--

lines, delegation of legislative nowers

State ex re]. Gnmes County Taxg_ayer.. Ass'n
v. Texas Municipal Power Agéncy (Civ_A.pp.1978)
565 S.W.2d 258 [Main Volume] en-or “dismissed.

18. Judiciary, delegation of legislative
powers >
_Extent of legislature s power to confer upon
distnct court authority to review-administrative
action is limited b}/. separation-of-powers princi-
ple found in Constitution. Spring Independent
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Not*
v. Neslund (1938) 50 Waah.App. 531. 749
P.2d 725,

7. Involuntary commitment

City's immediate revocation of con-
cealed weapons permit pursuant to state
firearma statute after learning of invol-
untary commitment order did not violate
any liberty or property interest which
holder may have had in permit. Moms

N\

CONSTITUTION OF WASHINGTON

V. Blaker (1992) 118 Waal.2d 133, 821
P.2d 482. fe

Compelling state interest in aafety of
public justified reasonable restriction*
on right to concealed weapon™ permits to
persona who had been involuntarily con*
mitted for treatment of mental disorder
pursuant to statute. - Morris-v. Blaker
(1992) 118 Washed 133* 821-P.2d.482-.

§ 30 Rights Reserved

Notes of Decisions

tendance at execution wi* "fundamen-
tal. inalienaole' right under the- Irwi of
God and nature" protected under State
Constitution. Halquist ¥ Department of
Corrections (1989) 113 Waah-2d 818, 783
P.2d 1065. -+ =

Execution* 4

4. Executions
Journalist failed to establish right to
actend execution absent proof that at-

§ 35. [Rights of Crime Victims]

Effective law enforcement depends on cooperation from victims of crime.
To ensure victims a meaningful role in the criminal justice system and to
accord them due dignity and respect, victims of crime are hereby granted
the following basic and fundamental rights.

Upon notifying the prosecuting attorney, a victim o: a crime charged ta a
felony shall have the right to be informed of and, subject to the discretion
of the individual presiding over the trial or court proceedings, attena trial
and all other court proceedings the defendant has the right to at{énd, and
to make a statement at sentencing and at any proceeding ,where the
defendant’s release is considered, subject to the same rules of procedure
which govern the defendant’s rights. In the event the victim is deceased,
incompetent, a minor, or otherwise unavailable, the prosecuting attorney
may identify a representative to appear to exercise the victims rights.
This provision shail not constitute a basis for error in favor of a defen ant,
in a criminal proceeding nor a basis for providing a victim or the victim's
representative with court appointed counsel.

Adopted by Amendment 84 (Law* 1989, SJ.R. No. 8200. approved Nov. 7, 1989), eff.
Dec 7, 1989.

ARTICLE H—LEGISLATIVE DEPARTMENT
§ 1 Legislative Power*, Where Vested

Notes of Decisions

V. INITIATIVE ANO REFERENDUM to facilitate its operation. Schrempp r.

281. In general. Initiative and refersn-  Munro (1991) 116 Washed 929, 809 P.2d
" dam 1381.
Authority of judiciary over initiative  5g7 Declaration of emergency,

or referendum process is limited to areas
in which there is express statutory or
constitutional law making question judi-
cial. Schrempp v. Munro (1991) 116
Wash.2d 929. 809 P.2d 1381.

Legislation concernin% jiitiative or
referendum process may be enacted only

exceptions, initiative end refer-

endum
Legislation enacted on emergency ba-
sis goes into effect immediately and is
exempt from People’s conetitutiooal
power to reject legislation by referen-

108



IMouse of “Representative

House Judiciary Committee

State Capitol, Room 120
Juneau, Alaska 99801-1182
(907)465-4990

HJR 43 RIGHTS OF CRIME VICTIMS

BEEPS

1. RIGHT to be reasonably protected from
the accused.

2. RIGHT to confer with the prosecution

3. RIGHT to be treated with dignity, respect
and fairness

4. RIGHT to timely dsposition
5. RIGHT to restitution from the accused

6. RIGHT to be informed of and present
at all criminal or juvenile proceedings

7. RIGHT to be heard, upon request,
at sentencing arid accused release from
custody is considered

8. RIGHT to be informed, upon request,
of the accused escape or release from
custody

Research Materials

CUR fANT.LAW

1. AS§12.61.101

2. AS 12.61.101 (by request)

3. AS§12.61.100

4. no current law

5. AS 18.67.080.

6. AS12.61.010

7. AS12.61.101, AS12.55.023,
AS 33.16.120

8. AS 33.16.120 (partially)



Number 3605

JANICE LEINHART with Victims for Justice testified iIn support
of the legislation. She suggested adding language to the
bill that victims "be iInformed of rights herein."

Number 4052

REP. NORDLUND asked the sponsor if there would be two
separate amendments to the constitution based on this bill.

Number 4056

REP. PORTER responded that it would amend one section and add
another, but would be one vote, one 1iIssue, and one ballot
proposition.

Number 4107

REP. NORDLUND followed up by asking what if someone goes to
the polls and wants to vote yes on one section and no on the
other. He commented that they are two completely separate
ISsues.

Number 4120

REP. PORTER responded that to him they addressed the same
basic proposition, and that community as opposed to criminal
defendant should have equal status.

Number 4142

DEAN GUANELI, Assistant Attorney General, Criminal Division,
Department of Law, stated that he knew very little about the
single subject requirement and would check on that, but first
the administration supports this resolution. He explained
why, starting with the rights of crime victims. He said
there 1is a statute on the books that gives crime victims
certain rights. One of the primary differences with the
proposed constitutional amendment i1s a clause that provides
a right to a timely disposition to the case following the
arrest of the accused. Mr. Guaneli said this would noF
require a defendant to go to trial before they are prepared,
but would require a judge to think carefully about whether to
grant that fourth or Tfifth postponement of the proceedings.
Further, he said, 1t will tend to level the playing field
among victims and defendants of crimes, but will not give
crime victims all the same rights as defendants. For
example, 1t will not give victims the right to a court
appointed attorney to represent them in the proceedings.

HOUSE JUuD COMMITTEE -11- 01/12/94



MR. GUANELI said he thinks the critical phrase in here is
that they have a right to be treated with dignity, respect
and fairness. He used another example where a victim of an
assault has all of his or her past conduct paraded before the
Jjury, to be basically labeled a violent, aggressive person,
when at the same time the jury is not allowed to hear about
the defendant®s own past violent tendencies.

TAPE 94-1, SIDE 2
Number 017

MR. GUANELI moved on to the other provision and said it
affects the criminal justice system iIn two distinct ways.
C:ze, 1t tends to affect the sentencing process and two, it
tends to affect the way the prisons are administered, which
provides some appropriate guidance for the courts.

In response to a question raised earlier by Rep. Nordlund,
MR. GUANELI replied that the state already has a very
detailed sentencing system called presumptive sentencing,
which sets out 1In a fTair amount of detail what kind of
sentences the judges are supposed to Impose in run-of-the-
mill cases that fit in with certain criteria. He continued
by saying there are cases that don"t fit neatly within the
presumptive sentencing system, and iIn those instances the
courts look to what the Supreme Court has said, and as

mentioned earlier, comes from the Cheney case. The court
sets out Tive criteria for judges tp set sentences. He
briefly described the criteria:---x1) 1isolation of the"

/''offender; 2) deter others; 3) deter individual from doing it
( again; 4) community condemnation; and 5) rehabilitate the
V person.

Number 208

MR. GUANELI continued his testimony, saying that the Supreme
Court has never really articulated how these are to be
weighed; i1t is left to the discretion of the judge. He cited
examples of how the court might weigh various crimes. He
said that when everything else is equal, the need to protect
the public ought to be considered first. He made a comment
regarding the phrase '"community condemnation’™, saying he
could envision cases where i1t might not be appropriate to
send someone to jail fTor any other reason than community
condemnation. He cited an example where a person may have
suffered shame, etc., and the judge sentenced the person
because of public outrage by what happened. By that reason
alone, that person ought to spend some time iIn jail. The
Supreme Court has recognized this as an appropriate situation
in sentencing for over twenty years, and there iIs no reason
why that can"t be iIn the constitution. He said he didn"t

HOUSE JUD COMMITTEE -12- 01712794
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ANALYSIS:

This Tfigure covers cost of inclusion of iInformation about this
issue iIn the Official Elections Pamphlet as required by AS 15.58
and programming for DataVote counting of votes cast on the measure.
However, only 4 measures can be printed on a single® ballot cafd-
Should this measure require printing an additional ballot card,
fiscal i1mpact would be 53.4.



