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T h e  A la sk a  C on stitu tion  e s ta b l is h e s  th e  right o f d u e  p r o c e s s  “N o  p e r so n  sh a ll 
b e  d e p r iv ed  o f  B fe, lib e rty , o r  p ro p erty , w ith o u t d u e  p r o c e s s  o f la w .” H istorically, th e  
d u e  p r o c e s s  c la u s e  w a s  in terpreted  in th e  c o n te x t  o f  crim inal law  to  p rotect th e  
o ffe n d e r s , not th e  v ictim s. T h e  d u e  p r o c e s s  c la u s e ,  a n d  o th er  A la sk a  con stitu tion a l 
p r o v is io n s  p r e sen tly  p rov id e  o ffe n d e r s  with v o lu m e s  o f protection . Y et, v ic tim s a r e  
afford ed  n o  co n stitu tio n a l protection . F or v ictim s, th is  a m e n d m e n t will provide rights o f  
n o tic e  a n d  participation  a t  a ll critical s t a g e s  o f  a  crim inal c a s e ,  includ ing p o st-a rrest  
r e le a s e  h e a r in g s , pretrial m o tio n s , trial a n d  s e n te n c in g .

T h e  p u r p o s e  o f  a  victim ’s  rights a m en d m e n t to  th e  A la sk a  C onstitu tion  is  to  
p rovide t h e  b a s ic  r ig h t o f d u e  p r o c e s s  (the right to  p rop er notification a n d  th e  
opportunity t o  b e  h eard ) to  v ictim s o f cr im e th rou gh ou t crim inal ju stic e  p r o c e e d in g s .  
T h e  history o f  o u r  nation  t e a c h e s  u s  th a t co n stitu tio n s  a n d  not th e  m er e  p rotection  of 
c h a n g in g  s ta tu te s  o r  th e  c o u r ts  d iscre tio n , a r e  n e e d e d  to  p ro tec t th e  b a s ic  rights o f  th e  
p e o p le . B a s te  r igh ts, s u c h  a s  d u e  p r o c e s s  for  v ictim s, n e e d s  to  b e  in ou r  b a s ic  law , th e  
A la sk a  C on stitu tion .

T h e  victim ’s  r igh ts a m e n d m e n t d o e s  n ot d e n y  a n y  e x is t in g  con stitu tion a l right to  
d e fe n d a n ts , h u t ssm pfy e s ta b lis h e s  d u e  p ro c e s s  r ig h ts  fo r  th e  v ic tim s. C urrently, 
sp e c if ic  rights a r e  a fford ed  to  v ictim s b y  sta tu te . H o w ev er , t h e s e  sp e c if ic  statutory  
rights d o  not afford th e  victim  th e  rig h t to  p ro p e r  n o tific a tio n  a n d  th e  o p p o rtu n ity  to  b e  
h e a rd  th ro u g h o u t th e  crim in a l ju s tic e  p ro c e ss . W ithout th is  restoration  o f fu n d am en ta l 
rights, t h e  b a la n c e  o f  th e  judicial s y s te m  rem a in s tilted . T h is  a m en d m e n t will restore  
th e  crim inal ju s tic e  s y s te m  to  its  original p u rp o se: to  s e r v e  an d  protect th e  law  ab id ing , 
to  b e  fair, a n d  to  s e e k  ju stic e . At th is  tim e, v ictim s a re  p o w e r le s s  w ithout a  right to  b e  
notified  o f  all p r o c e e d in g s  a n d  a  right to  b e  heard  th rou gh ou t th e  crim inal ju stice  
p r o c e s s . V ictim s h a v e  n o  con stitu tion a l rights a n d  n o  con stitu tion a l s ta n c fn g . T o  d a te , 
fou rteen  (1 4 ) s t a t e s  reco g n iz in g  th e  lack  of d u e  p r o c e s s  rights a fford ed  to  v ictim s, 
a m e n d e d  their  c o n stitu tio n s  to  p rov id e  t h e s e  fu n d a m e n ta l rig h ts  to  v ictim s o f  crim e.

C rim e m a k e s  v ic tim s o f u s  a ll. Y et, v ictim s o f  cr im e h a v e  no  constitu tional right 
to  ju stic e  or  d u e  p r o c e s s ,  n o  right to  r e sp e c t  o r  fair trea tm en t a s  their c a s e  p r o c e e d s ,  
n o right to  e ith e r  b e  h ea rd  o r  inform ed at all th e  critical s t a g e s  throughout th e  crim inal
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ju stice  p r o c e s s . V ictim s h a v e  no  constitu tional rights a t all. It is  tim e  to  return to  a  
s y s te m  th at is  a b o u t p rotectin g  in n o c e n c e  a n d  order - a b o u t p e n e r v in g  liberty.

I w ou ld  a p p r e c ia te  fav o ra b le  co n sid era tio n  o f th is  n e e d e d  reso lu tion .



Leg lative Research Aaency
Phone: (907) 465-3991 

Fax: (907) 463-3351

130 Seward Street, Suite 218
Juneau, Alaska 99801-2196

September 16. 1993

MEMORANDUM
TO: Representative Brian Porter

FROM: Paula d. Scavera
Legislative Analyst

RE: C on stitu tion al Rights for Victim s o f  C rim e
Research Request 94.039

Your office  requested copies o f constitutional provisions from states that have constitutional 
rights for crime victim s. Attached you will find copies o f  pertinent constitutional provisions 
from California, Colorado. Florida. Illinois, Kansas. Michigan, Missouri. N ew  Jersey, N ew  
M exico. Rhode Island, Texas and Washington.

These "Victims Biil o f  Rights" became constitutional amendments through various political 
methods. California’s began as a statewide initiative measure, which became Proposition 8, 
was voted on by the people and became effective June 9, 1992. Other constitutional 
amendments such as M issouri’s, started out as a Senate Joint Resolution, which was ratified 
by the electorate. N ew  M exico’s constitutional amendment is still a proposed amendment 
which w ill be submitted to the people for their approval or rejection at the next general 
election in <994.

We hope this information is useful to you. If you need further assistance, please contact this 
office.

r?  * n r f y e d  

'• 1 : • :  :S93

in*!.** run I £R

Alaska State Legislature
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Ms. Daniel la Loper 
Legislative A ssistant to 
Rep. Brian Porter 
7 1 6  W. 4tli A \e , Suite 0 4 0

Dear Ms. Loper:

tn c lo se d  fo r  y o u r  review  in connection  with y o u r  work regarding the 
proposed co n stitu tio n a l am en dm ent being sp o n so red  by R epresentatives 
Porter, Barnes, and Phillips, is a cop> o f the im p lem en tin g  legislation  relating  
to Arizona's v ic tim s rights constitu tional am en dm ent. A tiotne>  lin d a  Akers o f  
Crimestrike kindly pro\ ided  this inform ation to m e ear lier  to d a v .

Reviewing th ese  sta tu tes shou ld  serve to assist y o u  and the sponsors o f  
the R esolution in u n d erstan d in g  how one o th er  sta le  (A rizona) im plem ented  
its victim s righ ts co n stitu tion a l am endm ent. 1 th ink review ing the enclosed  
statutes will a ss ist in resp on d in g  to q u estion s w h ich  will foreseeablv be 
presented to you  a n d /o r  the sp onsors con cern in g  actual im plem entation  of the 
proposed co n stitu tio n a l am en dm ent (e.g , the en c lo sed  A rizona statutes 
specifically  ad d ress  w h ich  departm ent or d iv ision  o f  govern m en t has the 
resp onsib ility  o f  k eep in g  the victim  inform ed th rou gh ou t the crim inal 
proceed ings). D uring the process o f getting the R esolution  passed tc am end  
the .Alaska C on stitu tion . I foresee questions being  p resen ted  by legislators  
concern ing the actual im plem entation  o f a v ictim 's co n stitu tio n a l rights. 1 
think if the m ajor q u estio n s can be answ ered  sa tisfactorily  bv referring to 
specifics o f  o th er  sta tes im plem entation  as an  exam ple, I b elieve legislators 
will generally  be m ore inclin ed  to v ote in favor o f  the R esolution . A rev iew o f  
the en closed  sta tu tes  sh ou ld  provide you  with a gu id e an d  a fairly good  
working kn ow led ge o f  how a victim 's con stitu tion a l righ ts have been  
im plem ented  in a n o th er  state's crim inal justice sy stem . I found the language  
o f the im p lem en tin g  statu tes to be clear and co n c ise  an d  the length succinct - 
w hich helps in  q u ick ly  gain ing  an und erstand ing o f  the overall schem e of  
im plem enting  v ic t im s’ con stitu tion al rights in a sta te  crim inal justice system .

Sincerclv

cc Sharon N ah om ev  
Janice Lienhart
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C alifornia  
Colorado  

Florida  
Illinois 
Kansas 

M ichigan  
M issouri 

New Jersey  
New M exico 

Rhode Island 
Texas and W ashington



A rt. 2 § 1 CONS TIT UTI ON

$ 1. Fundamental principles, recurrence to

; L aw  R e> 'ew  C o m m e n ta r ie s
Doub le security o f  federa lism : Protecting indi- R o le  o f  the supreme cou rt in the adjudication 

viduai libe rty  under the A n :on 3  C onsnm non r •o f 'c o n s a tu o o o i l righ ts . A ru tS ta ie  L J .  2. 1984. 
S tan ley u . re idm an and David L  APney, 20 p .'2S3 .
.Ans.State L J .  1 1 5 (1 988 ). _ _  _ r  . .    _

Fundamental ngh ts and.jud ic ia l re n ew . 26' •» 2 - - . ' _
A n i.L .R e v . 5 i l9 3 4 ) ; 26 A n t.L .R e v . 23T (1 984 ). —  -  - -

Library References ■

Consucutionai Law <s =>12 et seq.. 44 et seq.
C J .S . Constitu tional Law  §§ IT et seq.. 36>eti.31*. 

seq.

5 2. P o litica l power; purpose o f government

Library- References

Constitu tiona l Law s=L.
C J  S . C onstitu tiona l Law  §• 2 ec s e q .: ** .

N o te s  o f
I. In general • ...
- S tate constitutional. amendment, wmcn perm it­
ted victim s o f c nm e .to  re fuse interviews- with 
defendants was procedura l, rather than suostan- 
tive, even thougn amendment deprived de fen ­
dants o f  method o f  discovery, since amendment 
did not a 'fecc defendant's rsgnt to con fron t and 
cross-exam ine witnesses a t tria l, and thus appli­
cation o f  amendment to pending cases aid not

Decisions

im pair a n y  suo sun r.ve  o r vested nghts o f defer, 
dants. S tate v. W arne r IApp:1990)T6S A ni. 26'. 
312 P .2d 10T9, review d en ied  r  .'.

The p o w e r to  g ran t franch ises-resides-in  th« 
state and a city in g ran ting  a franchise acts a; 
3n agen t fo r  the state. C ity o f  Mesa v. Sac 

. R iv e r P ro jec t Agr. Imp. and Pow er D is t (1962 
92 Anz, 91. 373 P.2d 722 . appeal dismissed :• 
S .C t. 1018. 372 U .S . 704. 10 L £ d 2d .l_ 2 4 .

§ 2.1. V ic tim s’ B ill o f Rights •

. Secnon 2.1_‘ (A) To preserve and protect 'victims ngncs to jusncetand due process, 
victim of crime-has a right: -  - - . — : —

[ / ( .  To be treated with fairness, respect, and dignity, and-to be free from inomidatior 
harassment, or abuse, througnout the criminal justice process,

v /2 . To be informed, upon request, when the accused or convicted person is release 
from custody or has escaped.

\JT>. To be present at and. upon request, to be informed of all criminal proceeding 
- where- theu defendant-has the-ngnc.io be present-.&-=? -

^ /4 . To be heard at any proceeding involvinga post-arrest reiease decision, a negotiate 
plea, and sentencing; ** * ~

5. To refuse an interview, deposition..or other discovery request by.the.defendanc, ti 
defendant’s attorney, or other person acting.on behalf of the defendant..,... . . .
/ ' * * V,4

^ / ‘ 6. To confer 'with the prosecution, after the cnme against the victim has been charge 
before trial or before any disposition of the case- and to be informed'of the. dispositn

7. To read pre-sentence renorts relating to the cnme against the victim whei.jhev a 
available to the defendant.' v  : ~. •
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ONS7ITITION An. 2 § 2.1

:  . .  rece ive  p r o m p t  re s t i tu t io n  : r : r r ,  :r .e  * : - r - i h e  ■.•rmin.ii
- a u c : m a t  c a u sed  '.he v ic tim  s .oss ;-r .“. ju r y
.• 7 : i  r .e a ra  a t a n y  p ro c e e d in g  ■.vrten - r .v  c : " .io r. r-’ iea.-.e ' r o m  c a n i r .e m e r .t
being u r .s id e re d .
. )  ~ i  sp e e d y  t r ia l o r  d isp o s it io n  ams p rom p t s r .a  h r i i i  . jo n c iu s io n  o r th e  rase  a f t e r

ie co r : : ;o n  a r .a  s en ten c e .
11, Vo ra v e  a ii ru le s  g o v e rn in g  c r .m in a i p ro c ed u re  and tr.e  a d m is s ib i li t y  i t  e v id e n ce  in 
. cnm ina i p ro c e e d in g s  p ro te c t  v ic tim s r ig n ts  ar.c to ra v e  tr.e se  ru .e s  ae  s u o ie c t  to 
m er.am er.t o r  re p e a i b y  tr.e  le g is la tu re  to  e n su re  tr.e  p ro te c tio n  it  th e se  rn tn ts .
1 1  7 :  : e  in fo rm e d  o f  v ic tim s c o n s t itu t io n a l rtg r.ts
3 )  A v ic tim 's e x e rc is e  o f  a n y  r .g r .t  g r a n t e e  by t.ris sec tion  sn a il n o t oe  g ro u n u s  f o r  

ism iss ir.g  an y  c r im in a l p ro c e e d in g  o r  s e t t in g  asiae a n y  conv ic tion  o r  sen ten ce .
C l V ; ; :m "  m ean s  a p e rs o n  a g a in s t  w h om  tr.e ir .m m a i o f fe n s e  h a s  oeen  c om m itte d  o r .
the pe rson  :s k i l le d  o r  in c ap a c ita te s , tr.e p e rson  s scou se  p a re n t , cm id  o r  o t r .e r  la w fu l

ep resen ta tive . e x c e p t i f  th e  p e rson  s ,r. custouy f o r  -;i o f fe n s e  o r  is tr.e  a ccu sed .
3 )  The .e g is ia tu ie , o r  the  peoo ie  c y  in it ia tiv e  r r e fe re n d u m . n a v e  the a u th o r i t y  to 

m .act s u c s ta n tiv e  an d  p ro c e u u ra i law s  to  t e f i r e ,  m o iem en t. p re s e rv e  and  p ro te c t  the  
-g r it s  g u a ra n te e d  to v ic t im s by  tr.is se c tio n , r c .u a m g  tr.e a u t r .o r r t y  to e x te n o  a n y  o f  
urese r e n t s  to  ju v e m ie  p ro c e ed in g s .

Z) The e n u m e ra t io n  in th e  c o n s titu t io n  A  : e r a  in r ig r .t s  f o r  v ic t im s s h a l l n o t  oe
on s tru e a  :o  d en y  o r  d is p a ra g e  o t r .e rs  g ra n te d  ay tr.e  e g ts .a tu re  o r  re ta in e d  oy  v ic t im s ,
•.ccition ico roveo  election Nov. -j. '.1390. e : : .  N«v _ i 1—0

H is t o r i c a l N otes
Procosition Ida. oaseu on an .r.itiative r.ea - " In su re  a : aii stages o f the crim inal ;us-

:u re . proposing an amenament o f  A n c .e  3 j : use process m at me auties estao.isheu oy ir . ic ie
me Ar.tar.a Constitution by the aaaition o f j  2.1. V. ; 2 -. Constitution o f  A r:ton 3 . are fa triy  ap- 
pnv icm e : ; r  a victims' B ill o f R ignts. was so- : : r . :c r . - u  among ail law  en forcem ent agencies, 
crovea oy tr.e e lecto rs a t t.ie N ovem oer 6. 1390 prosecution agencies, o o u r s  ana corrections
general election, ss proclaimed by the gove rno r agencies n m is state.
in Novemc- r 26. 1290. '4 In su re  th a t employees o f  this state ana

Laws IJ o 1.. Ch. 229. j  2. e ffec tive Janua ry  1 conticai suoaivisions wno engage in tne de-
1392. *rcv ses:" ' " "  ..............................' teu ton . .nvest.gation. prosecution ana aajuaica-

’ ’ *“  non o f rr.me use reasonaoie e f fo r ts  to see that
bee. 1. Leg is la tive  in ten t prime victims are accorded the n en ts  estabiisned
The egisiature recognises m at many ;nno- : y  arncie ii. j  2.1. Constitu tion o f A rm on a .'

:ent persons s u f fe r  economic ,oss ana persona l ^ -ws 1391 , 4th 3 .S.. Ch. 1, § 3, e ff . Dec. 4. 
.nurv or death as a re su it o f crim inal acts. I :  is - ju i  -rovtaes'
me .nwnt o f tne leg is la tu re  o f this state to: ' L ia b | |jt y  U (lder V|Ctim, .  b l l , o f

1 Enact law s that define, implement, pre- rights
ierve ar.o 'ro te c t the ngn ts guaranteec to .nm o Vntii Octocer 15, 1992 this state, a political
victims by artic le I I .  § 2.1, Constitution o f  An- ;-JCatv-5 ion. agency, board  o r committee o f  this
:9n a - state o r an employee o r  agent o f  this sta te  o r a

"1. In su re  mac a rtic le  I I .  5 2.1. Constitution political suodivision o f this state is not liab le fo r
i i  Ar.ior.a. s fu i ly  and fa ir iy  implemented ana a -.toiauon o f the victims b ill o f  rights pu rsuan t
mac aii prime victims are provided with basic to artic le ii. j  2.1, Constitu tion o f A rmona. title
“ gnts i f  respect, protection, participation ana 13. m oo te r 40. .Arizona Revised S tatutes o r  court
neiung j f  the ir oraem s. m e . ’

Cross References
V rums R ignts Implementation . : .  see 

I .3—1401 et se-p.

Law Review Commentaries
• r : : n i  m w a l  procedure a fte r the victim s discover.’ -eouest. Thomas 3 . Dtxon. 23 .A ru .St.

3 :, i i f  A.gnts Amendment: implications ot a .391 ).
•team s msoiuce ngn t to re fu se  a defendant s



A r t .  2 J 2.1 C O N S T I T U T I O N

Notes of Decisions
In gene ra l ! 
V ictim  -

1. In  genera l
T ria l juage couid not order that dual ju rie s  be 

emoaneied in ftrst-oegTee m uraer case in which 
state ~.aa recuesteo imposition o f  death penalty , 
in tne aosence o f approved guidelines o r  tria l 
cou rt s obtaining approval from  Supreme Court. 
H ed luna v. Superior C ou rt In and Fo r Maricopa 
Counts-, 1992. 332 P.2d 219. .

State constitutional provision which a ffo rd s  
victims .-.grit to speedy tria l o r  disposition does 
not provide cnme victims witn any suostannve 
ngn t to have aual ju ries empaneled; it does not 
maxe any reference to proceoures by which 
n g n t to speeov tna i o r disposition is to be en­
fo rces. HedJuna v. Supenor C ou rt In and Fo r 
Mar.copa County. 1992. 332 P.2d 219.

Victims biil o f r.gnts does not give crime 
■icnm ngn t to refuse to testify  at accused's 
crim inal tna i. S.A. v Supenor Court. In 3.id 
For County o f Maricopa, 1992. 331 P 2d 1297

Victims' 3 ;i! o f R ights applied to case filed 
oe fo re  e ffective date o f the B ill o f  R ights. 
Knapp v. Martone 11992) 170 Ana. 237. 323 P .2d 
635.

T na i courts must fo llow  and apply piain lan­
guage o f Victims' B ill o f R ights, ra th e r than

making aa hoc exceotions. Knapp v. M artone 
i l9 9 2 ) 170 .Ana. 227. 323 P.2d 685.

A lthough tna i court orders' which required 
victims o f cnme to oe interviewed, by defendant 
may nave oeen vaiia when entered, legal basis 
fo r  o ro e r was supplanted and no longer existed 
when consacutionai amendment which provided 
victims ngn t to refuse interv iew s became e ffe c ­
tive and. thus, oraers w ertr n o ’ longer valid. 
State v. W arne r (A p p .l9 9 0 )T 6 8 -A r ia . 261,' 812 
? .2d  1079, review denied. .

V ictim s who presently asserted right to pre­
clude any interview with defendants after effec­
tive date o f amended state constitutional article 
granting such ngn t did not present' issue o f 
retroactiv ity ;n special.action to enforce right 
since amendment was not invoked for refusal to 
be interviewed pno r to amendment's effective 
date. State v. W arne r (A pp.1990) 168 Ariz. 261, 
312 P .2d 1079. review denied." "
2. V ictim  •. . -

Mother o f two cmidren a lleged to.-have been 
murdered was victim'.' u n d e r . Victims' S i l l o f 
R ights and thus couid properiy refuse request of 
defendant, her husoand, to depose her, .even 
thougn ae fenoan t was cnarged with murder and 
as an accessory, and m other was unnamed and 
uncnarged coconspirator: mother was'not an 
"accused." Knaco v M artone (1992) 1 70  A riz. 
237, 323 P .2d 635 .’

§ 4. Due process o f law

Law Review Commentaries
Fundamental rights and judicia l review . 26 Roie o f the supreme cou rt in -the adjudication

A n z .L R e v . 5 (1934); 26 A n z .L R e v .-2 3 7  (1984). o f  constitutional rights. Anz.State-LJ. 2, 1984,
p. 283. -

Library References *
Constitutional Law o=>251 et seq., 255. . . '
C J .S . Constitutional Law §§ 704 et seq ., 977.

WESTLAW Electronic. Research . .
. See W ESTLA W  Electronic Research Guide fo l- .  . ,  . .2
low ing the P reface. ' ‘

United States Supreme Court
ductive Health . 1990 110 S.Ct. 2972, 497 
U.S. 502. I l l  L.£d.rj 405,-on remand 911 
F.2d 731. 733. -. ’ .. -

Unmamed nacural father's right to prevent, 
see Doe v sm ith , 1988, 108 S.Ct. 2136, 486 
U.S. 130e. 100 LE<i.2d 909.

Use o f public employees and facilities, see 
Webster v, Reproductive Health Services,

Abortion
Minors, rwo-oarent notification requ irem ent, 

aelay penoa, see Hodgson v. M innesota. 
1990, 110 S.Ct. 2926, 497 U .S. 417 . I l l  
L.Ed.2d 344.

Parenta l notification by m inors and physi­
cians, judicial bypass procedures, com­
plaint fo rm s, ame limits, and confidentia li­
ty, see Ohio v. A kron Center fo r  Repro-



i ration, 11 not a bar to oonadcration ot' a capital .asc. Prcpie v Dean 119?5> -M> Cai ill 919. 1 Cai
iel'endant's claim that the d a w  penalty is tlispro- Kotr 4o7. "pi) P2J  99p. 

j pontonate to his culpahiiitv anuer the facts of the

* 9 28. Victims' Bill of Rights
i ia) The Peopie o f ihe State o f C alifornia rina ana deciare that the enactm enr

o f com prehensive provisions and  laws ensuring a bill of nghts for victim s of
;n m e , including safeguards in the crim inal justice system to fully pro tect those 
ngh ts. is a m atter of grave statew ide concern. The nghts of victims pervade 

! the crim inal justice system, encom passing not oniv the nght to restitu tion  
I from  the w rongdoers for financial losses suffered as a result of en m in a l acts, 

bu t also the m ore basic expectation that persons who com m it felonious acts 
causing injury to innocent victim s will be appropnately  detained in custody , 
tried  by the courts, and sufficiently punished so that the public safety is 
p ro tected  and encouraged as a goal o f highest im portance.
Such public safety extends to public pnm ary . elem entary, ju n io r high, and 
sen io r high school campuses, w here studen ts  and staff have the n g n t to be safe 
and  secure in them persons.
To accom plish these goals, broad reform s :n the procedural trea tm en t of 
accused persons and the disposition and sentencing of convicted persons are 
necessary and proper as d e te rren ts  to cnm inai behavior and to serious 
d isrup tion  o f people's lives.
fb) R estitu tion . It is the unequivocal in tention of the People of the S ta te  of 

l C alifo rn ia  that all persons w ho suffer losses as a result of crim inal ac tiv ity  
shall have the n g h t to restitu tion  from  th .  persons convicted o f the crim es for 
losses they suffer.
R estitu tion  shall be ordered  from  the convicted persons in every case, 
regardless of the sentence o r disposition imposed, in which a cn m e victim  
suffers a loss, unless com pelling and ex traord inary  reasons exist to  the 
con tra ry . The Legislature shall ad o p t provisions to im plem ent this section  
d u n n g  the calendar year follow ing adop tion  of this section.
(c) R ight to Safe Schools. All s tuden ts  and  staff of public p nm ary , elem entary , 
ju n io r high and senior hign schools have the inalienable n g h t to a tten d  
cam puses which are safe, secure an d  peaceful.

| (d) < ight to Truth-in-E vidence. Except as provided by sta tu te  hereafte r
enacted by a tw o-thirds vote o f the m em bership in each house o f the 
L egislature, relevant evidence shall not be excluded in any crim inal p roceed ­
ing, including pretrial and post conviction m otions and hearings, o r  in any 
tn a i  o r hearing of a juvenile for a en ram ai offense, w hether heard  in juven ile  
o r ad u lt court. N othing in this section shall affect any existing s ta tu to ry  rule
o f evidence relating to privilege o r hearsay, or Evidence Code. Sections 352,

j 782 o r 1103. N othing in th is section shall affect any existing s ta tu to ry  or
! constitu tional ng h t of the press.
| (e) Public Safety Bail. A person m ay be released on bail by sufficient sureties,
j except for capital crimes when the facts are evident or the presum ption  great.

Excessive bail may not be required . In setting, reducing or denying bad , the 
judge o r m agistrate shall take into consideration the protection  o f  the  public, 
the  seriousness o f the offense charged, the previous crim inal record  o f  the

• defendant, and the probability  of his or her appearing a t the tria l o r hearing
o f the case. Public safety shall be the pn m ary  consideration.
A person may be released on his o r her own recognizance in the co u rt's

| CON S l I T U T I O N  ^  A n  I j 28

; Con*t|
i le p n m n j j i  i »■*!,

,ulla indicate ctuinea or addition*. * * * indicate ohumioiu. 77



A rt  I § 2 8 C O N S T IT U T IO N

d iscre tion , subject to the sam e factors considered in setting  bail. However, no 
person  charged  with the com m ission o f any serious felony shall be released on 
bis o r  her own recognizance.
Before any person arrested for a serious felony m ay be released on bail, a 
h ea rin g  m ay be held before the m agistrate  o r judge, and the prosecuting 
a tto rn e y  shall be given notice and  reasonable o p p o rtu n ity  to  be heard on the 
m a tte r . W hen a judge or m agistrate  gran ts o r denies bail or release on a 
p e rso n ’s ow n recognizance, the reasons for th a t decision shall be staled in the 
reco rd  and  included in the co u rt’s m inutes.
(0  U se o f P rio r Convictions. .Any p rio r felony conviction  o f any person in any 
c rim in a l proceeding, w hether ad u lt o r juvenile, shall subsequently be used 
w ith o u t lim itation for purposes o f im peachm ent or enhancem ent of sentence 
in any  crim inal proceeding. W hen a p rio r felony conviction is an elem ent‘o f 
any  felony offense, it shall be proven to  the trier o f  fact in open court.
(g) A s used in this article, the term  "serious felony" is any crim e defined in
P enal C ode, Section 1192.7(c).
Adopted June 8, 1982.
Collateral References:
Witkan <fe Epstem. Criminal Law (2d ed) §§ 7, 8 . 1253. 1325. 1453. 1474. 1487. 1492, 1497. 1509. 1526. 
1527, 1777. 1997, 2241, 252i, 2537, 2833.
Witlon Evidence (3d ed) §§ 299. 1962. 8 . 326. 624. 1313. 1791. 1911. 1968.
Cai Jut 3d (Rev) Consutunonal Law o 10. Criminal Law §§ 51. 54. 2040. 2215, 2582. 3131. 3167, 3247,
Delinquent and Dependent Children j  156.
Modern Cai Discovery (4th ed) §§ 18.8, 22.10.
Cat Trial Handbook 2d (BW. 1937) § lLo, 14:14. 19:19. 28:13. 23.36.
Preservation of material evidence in California: does People v Hitch survive California v. Trombena. 13 
Hast Const LQ 147.
The "Safe Schools" provision of the California Constitution: Can a nebulous consnnmonal rigbt'-bc a 
venicle for change (nght to safe schools under the "Victims' BUI of Rights")? 14 H u t Const LQ 789. 
Admissibility of expert testimony in child sexual abuse cases in California: Retire Ktlly-Frynnd return to 
a traditional analysis. 22 Loyola U of LA LR 1103.
Warrant requirement for bugged informants under the California nght to Dnvacy. 14 Paafic U  1057. 
Victims' nghts symposium. 23 Pacific LI 315.
Enhancing sentences with pnor felony convictions: The limns of "without limitation." 23 Pacific LJ 1051. 
Truth tn evidence and the pnvUege clause — a compromised relationship. 23 Pacific LJ 1061.
Proposition 8 and the exclusionary rule: Towards a new balance of defendant and victim nghts. 23 Pacific 
U 1101.
Proposition 8 : California Law after In re Lance W. and People v Castro. 12 Pep L R 1059.
Proposition 8 (the "Victims' Bill of Rights") and the California Supreme Court: Interpretation nw not? 
60 SCLR 539.
Resmcting Gang Clothing in Public Schools: Does A Dress Code Violate A Student's Right of Free 
Expression? 64 SCLR 1321.
Proposition 8 : It may go beyond the Fourth Amendment 19 Southwestern U LR 57.
The wrongs of victim's nghts. 37 Stan LR 937.
Dilution of Fourth Amendment nghts on public high-school campuses. 2! LTSF LR 555.
Symposium: Proposition 8 comes of age. 13 Western St LR 1.

NOTES OF DECISIONS
The provisions of a statewide initiative measure, pose. Brcsnahnn v Brown f 1982) 32 Cai 3d 236, 186 

known as The Victims' Bill of Rights, were reason- Cai Rptr 30, 651 P2d 274.
ably germane to each other and thus satisfied the . . _  „ . . ,
requirement that initiative measura embrace a tin- 11[UD* ? je measure known u  The Victims 8*11
jJe subject (Cai. Const, art. U. § 8. subd. <d)). Eacb ^  1,01 commute a revmoo of the state
of the measure's several facets, which dealt with Constitution, rather than a mere amendment
marten such as restitution, safe schools, bad. and so as to require its adopoon pursuant to a
pnor convictions, shared the common concern of constitutional convention or legoliDvt submission
promoting the rights of actual or poirntial cnme to the people. The measure's quantitative changes,
victims, and it was this goal that united all of the which amounted to repelling one constitutional
measure's provisions in advancing its common pur- section and adding another, acre not to extensive
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A R T I C L E  II

Section 16a. Rights of crime victims. Any person wno is a victim of a 
crim inal act. or such person's designee, legal guardian, or surviving lmmedi- 
aie.>amiiy members i f  such person is deceased, shail have the nght to be 
heard when relevant, informed, and present at all critical stages of the cnmi- 
nai justice process. All terminology, including the term "critica l stages", shall 
be defined by the general assembiv

■\s enacted November 3. 1992 — Effective upon proclamation o f the Gov­
ernor. (See Laws 1991.p .2031 >

Section 30b. No Protected Status Based on H o m o sex u a l. Lesbian or 
Bisexual O rientation . Neither the State o f Colorado, through any o f us 
branches or depanments. nor any o f us agencies, political subdivisions, 
municipalities or school distncts. snail enact, adopt or enforce any statute, 
regulation, ordinance or poucy wnereoy noinosexual. lesoian or bisexual ori­
entation, conduct, practices or relationships shall constitute o r otherwise be 
the basis o f or entitle any person or class o f persons to have or claim any 
m inority status quota preferences, protected status or claim o f discrim ina­
tion. This Section o f the Constitution shail be in ail respects self-executing.

Enacted by the people November 3. 19^2 — Effective upon proclamation 
o f the Governor.

Editor’ s note: Although ihts section was num oerta as section 30 as .t appeared on the b a llo t 
•'or ease o f  location tt has been numoered as section 30b.

ARTICLE v i l  

Suffrage and Elections

Section 7. General election. The general election shall be held on such 
day as may be prescribed by law

As amended November 3. 1992 — Effective upon proclamation o f the 
Governor. (See Laws 1992. p. 2316.)

ARTICLE IX 

Education

Section 1. Supervision of schools - board of education. (1) The general 
supervision o f  the public schools o f the state shall be vested in a board of

  Bill of R i«his
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SECTION 9. Due process.—No oerson snail oe 
aeonveo ot life, iicerty cr crccerty witnout due process 
ot law. or ce twice out w ieocarov tor tne same ottense. 
cr oe comoeilea m any criminal matter to oe a witness 
against mmseif.

SECTION 10. Prohibited laws.—No onl ol attamcer. 
ex oost lacto iaw cr iaw .mpairing tne oDngauon ol con­
tracts snail be oasseo.

SECTION 11. Imprisonment lor debt.—No oerson 
snail be imoriscnea tor ceot. except m cases ot fraud.

SECTION 12. Searches and seizures.—The ngnt of 
the people to be secure in their cersons, houses, paoers 
and effects against unreasonaole searcnes and sei­
zures. and against the unreasonaole interceDtion ol on- 
>ate communications cy any means, snail not be vio- 
•ated. No warrant snail oe issued exceot uoon orooaoie 
cause, supported Oy arfidavit. oaniculariy aescriomg the 
place or places to oe searcnea. tne oerson or persons, 
thing or things to oe seized, the communication to ce 
merceoted, and the nature ct evidence to oe ootameo. 
This ngnt snail be construed m conformity with the Am 
Amendment to the united States Constitution, as inter­
preted by tne United States Supreme Court. Articles or 
nlormation obtained m violation pi this ngnt snail not oe 
admissible in evidence if sucn articles or information 
would be inadmissible under decisions of the United 
States Supreme Court construing the Ath Amendment 
to the United States Constitution

M l n t o r r . — A m  h j R  J U h  - 5 8 2  j c o o l M  * 9 0 2

SECTION 13. Habeas corpus.—The writ of haoeas 
corpus snail be granlaole 3f ngnt. freely and without 
cost. It shall be returnacie wiinout delay, and snail never 
oe susoenoed unless. *n case of repeilion or invasion, 
suspension is essential :o the puotic safety.

SECTION 14. Pretrial release and detention.—
Unless charged with a caoital offense or an offense pun- 
•snadle by life impnsonment and the proof of guilt is evi­
dent or the presumotion is great, every person cnarged 
with a cnme or violation ot municipal or county ordinance 
snail be entitled to oretnai release on reasonable condi­
tions. It no conditions of release can reasonably protect 
the community from risk of pnysicai harm to persons, 
assure the presence of the accusea at Inal, or assure (he 
integrity of the |Udiciai crocess. the accused may oe 
detained.

HUtorr.—*m H J n O-H >96? toxin \VO

SECTION 15. Prosecution for cnme; offenses com- 
m rtted  by ch ild ren .—

(a) No person snail be tried for capital crime wnhout 
presentment or indictment by a grand |ury, or tor otner 
felony without sucn oresentment or indictment or an 
ntormation under oath filed oy the orosecutmg officer ol 
the court, except persons on active outy in the militia 
wnen tried bv courts martial

<b) When lutnonzea c . aw 3 cnild as therein 
oefined may 00 charged witn a violation of law as an act 
of delinquency instead ot crime ano tried without a iury 
or otner requirements aopucaoie to criminal cases. Any

cnild so cnarcec aran. ucon aemana made as provided 
ov iaw cefcre 2 :* ai m a luvenue proceeding, De tried in 
3n acorcoriate zcurt as 3n adult. A cnild lound delin­
quent snail ce c sciolined as proviaed by law.

SECTION 16. Rights of accused and of victims.—
(a) in ail pr-mai orosecutions the accused shall, 

upon aemanc. ce informed of the nature and cause of 
:ne accusation against mm. ana shall be furnished a 
cooy of the cnarges. ana snail have ihe right -ave 
comouisory prccess ‘or witnesses..to confront .1 trial 
adverse witnesses. ;o c e  neara in oerson. by cot isel or 
both, ano to nave 3 sceedv and ouolic trial by ir partial 
jury in the county wnere the crime was committed. If the 
county is not known :ne moictment or mfoimation may 
charge venue m ’wo cr more counties conjunctively and 
oroot that tne cnme was committed in that area shall be 
sufficient: out cetcre cteaaing me accused may elect in 
wmch ot those counties ne wilt be tried. Venue for prose- 
cutioa.pt crimes committed oeycna the boundaries of 
me state snail ce t>xea ov law 

‘ (b) Victims ct cnme or their lawful reoresentatives.
including the next of nn of nomicioe victims, are entitled 
to tbe ngnt to oe nrormeo to ce cresent. and to be 
mfiard vmen relevant, at ail crucial stages of criminal pro­
ceedings. to tre extent tnat tnese rignts 0 0  not interfere 
witn the constitutional rignts ot the accused.

M l i t o r y . — i m  5 j S  '3 S  ' 3 8 2  j a c o l « o  ' 9 6 0

SECTION 17. Excessive punishments.—Excessive 
fines, cruel or unusuai oumsnment. attainder, forfeiture 
of estate, indefinite imorisonment. and unreasonaole 
detention ot witnesses are torcioaen

SECTION 18. Administrative penalties.—No aamm- 
istrative agency snail imeose a sentence of impnson- 
ment. nor snail it moose any other penalty except as 
provided oy iaw

SECTION 19. Costs.—No person cnarged with 
crime shall be comoeilea to oay costs before a judgment 
of conviction nas oecome final.

SECTION 20. Treason.—Treason against Ihe state 
shall consist omy n levying war against it. adhenng to 
'ts enemies, or giving tnem aia and comfort, and no per­
son snail oe convicted of treason exceot on ihe festi- 
mooy ot two witnesses to the same overt act or on con­
fession m ooen court

SECTION 21. Access to courts.—The courts shall 
be open to every cerson for reoress of any mjury, and 
lustice snail oe aomimsterea without sale, denial or 
delay

SECTION 22. Trial by jury.—The ngnt of Inal by jury 
shall be secure to aii ano remain inviolate. The qualifica­
tions ana the numoer or |urors, not fewer than six. shall 
be Hxed by law

SECTION 23. Right of privacy.—Every nalural per­
son nas (he ngnt to ce 'et alone and tree from govern­
mental intrusion mto ms onvate nfe exceot as otherwise 
orovideo herein Tr-is section snail not oe construed to
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Art. 1, §8.1 CONSTITUTION OF 1970 *

33

§ 8 .1 .  C rim e V ictim 's R ights

(a) C rim e victim s, as defined  by law, shall have the fo llow ing righ ts  as 
p ro v id ed  by law:

(1) The righ t to be trea ted  w ith  fa irn e ss  an d  respect for th e ir  d ign ity  
a n d  p rivacy  th ro u g h o u t the c r im in a l ju s tic e  process.

(2) T he righ t to no tification  o f c o u r t p roceed ings.
(3) T he righ t to co m m u n ica te  w ith  th e  p ro secu tio n .
(4) The right to make a statem ent to the court at sentencing.
(5) T he rig h t to in fo rm atio n  a b o u t th e  con v ic tio n , sentence, im p riso n ­

m en t, an d  re lease of the accused .
(6) T he n g h t to tim ely  d isp o sitio n  o f th e  case  fo llow ing  the a rre s t o f th e  

accu sed .
(7) T he righ t to be reaso n ab ly  p ro tec ted  fro m  the  accused th ro u g h o u t 

th e  c r im in a l ju stice  process.
(8) T he righ t to be p resen t at th e  tr ia l and  all o th e r court p ro ceed in g* 

o n  the sam e basis as the accused , u n le ss  the v ic tim  is to testify  an d  th e  
c o u r t  d e te rm in es  that the v ictim 's te s tim o n y  w ou ld  be m a ten a ily  affected  
if th e  v ictim  hears o th er testim o n y  a t th e  tria l.

(9) The righ t to have p resen t a t all c o u rt p roceed ings, subject to the 
ru le s  o f evidence, an  advocate o r  o th e r  su p p o rt person  of the v ictim 's 
ch o ice .

(10) The righ t to restitu tion .

(b) T h e  G eneral Assem bly m ay p ro v id e  by law  fo r the  en fo rcem en t o f  th is 
Section .

(c) T h e  G eneral Assem bly m ay p ro v id e  fo r  an  assessm en t against conv icted  
d e fe n d a n ts  to  pay fo r crim e v ic tim s’ n g h ts .

(d) N o th in g  in th is  Section o r  in an y  law  en ac ted  u n d e r  this S ection  shall 
be c o n s tru e d  as c rea tin g  a basis fo r v aca tin g  a co n v ic tio n  o r  a g ro u n d  fo r 
ap p e lla te  re lie f in any  c rim in al case.
Adopted general elecuon Nov. 3, 1992, eff. Nov. 3, 1992.

HLttorical Notes
Schedule:

The schedule contained in ihe 1992 amend­
ment provides:

This Amendment lakes erfen upon i l l ap­
proval by ihe electors of ihis State."

§ 9. B a il and H abeas Corpus
All persons sha ll be bailab le by su ffic ien t su re ties , except for the fo llow ing  

offenses where the proof is evident or the p resumption great: capital offenses; 
offenses fo r which a sentence of life  im prisonm en t may be imposed as a 
consequence o f conviction; and fe lony o ffenses fo r w h ich a sentence o f 
im prisonm en t, w ithout conditional and revocab le release, sha il be imposed by 
law  as a consequence of conviction, when the court, a fte r a hearing, deter­
m ines th a t release o f the offender w ou ld  pose a real and present threat to the 
physica l sa fe ty o f any person. The p riv ilege of the w r it o f habeas corpus sha ll 
not be suspended except in cases of rebe llion  or invasion when the pub lic  
safety m ay requ ire it.
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CASE ANNOTATION'S

1. .Amendment to .Art. 11, } 1 of Kansas Constitution 
as self-executing relative to assessment and taxation of 
propertv noted. Colorado Interstate Cas Co. v. Board of 
Morton Countv Comm rs, 24" K. 654, 659. 502 P.2d 5S4 
.1990).

§ 0.
CASE ANNOTATIONS

30. Spouse obligated to pav other spouse's necessities, 
including medical services. St. Francis Regional Med. 
Center. Inc. v. Bowles. 16 K.A.2d 374. 375. 378. 823 P.2d 
226 (1992).

§ 9.
Law Review and Bar Journal References!

''Exemption Laws in Kansas: Recent Amendments and 
Bankruptcv Estate Planning." M irk A. .Andersen, 38 
K.L.R. 143. 149 (1989).

"Divorce Law: Lis Pendens. Judgment Liens, Homo- 
itead Exompdons. and Bankruptcy," John C. Peck, ShaJa 
M. Bannister and W. Thomas Gilman, 60 J.K.3.A. No. 
2, 25. 30 (1991).

CASE ANNOTATIONS
186. Proceeds from involuntary transfer of homestead 

pursuant to divorce exempt where debtor intended to in­
vest In another homestead. In re Daniels. 65 B.R. 703. 
‘06 (1986).

187. Sales tax lien held as attaching to real property 
which is subject to constitutional claim of homestead ex­
emption. Homestead Land Title Co. v. United States, 249 
K. 569, 819 P.2d 660 (1991).

188. No forfeiture of homestead upon drug conviction 
unless consent of both husband and wife. Citv of Carden 
City v. Lot Nine. Block Three, 16 K.A.2d 174, 819 P.2d 
1250 (1991).

189. Homestead, establishment, occupancy, intent; 
debtor claimed 160 acres. In re Snook, 134 B.R. 424 
(1991).

§ 10.
Attorney Ceneral'i Opinions!

Citv election to permit or prohibit sale of liquor bv the 
drink; city's authority to prevent licensure thereof. 91-91.

CASE .ANNOTATIONS
25. .Amendment to Art. II, § 1 of Kansas Constitution 

as seif-execuung reiadve to assessment and taxation of 
property noted. Colorado Interstate Cas Co. v. Board of 
Morton County Comm'rs, 247 K. 654. 659. 802 P.2d 584 
(1990).

§ 12.
Attorney Cenerel's Opinions:

Membership or nonmembership in labor organizations. 
88-121.

Membership or nonmembership in labor organizations; 
representation fee; employer and employee. relations,- 
nghts of employees. 92-42.

§ 1 5 .  V ic tim s' r ig h ts , (a) V ictim s of 
crime, as defined by law, snail be entitled to 
certain basic rights, including the right to be 
informed of and to be present at public hear- 
ings, as defined by law, of the rrtminflT jushcc 
process, and to be heard at sentencing or at 
any o ther tim e deem ed appropriate by the 
court, to the extent that these rights do not 
interfere with the constitutional or statutory 
rights of the accused.

(b) Nothing in this section shall be construed 
as creating a cause of action for money damages 
against the state, a county, a municipality, or 
any of the agencies, instrumentalities, or em ­
ployees thereof. The legislature may provide 
for other rem edies to ensure adequate enforce­
m ent of this section.

(c) Nothing in this section shall be construed 
to authorize a court to set aside or to void a 
finding of guilty o r not guilty or an acceptance 
of a plea of guilty or to set aside any sentence 
imposed or any other final disposition in any 
criminal case.

History! L. 1992, ch. 343. § 1; Nov. 3, 1992.

List of Amendments and Proposed Amendments to the
Kansas Constitution

YEAR 5UBJECT ART. SEC.
1990. A proposition to revise article 6 of the constitution of the state of Kansas, 

relating to education. L. 1990. ch. 371; H .C .R . 5010; rejected Nov. 6.
1990: For 245,132; Against 377,625 ........................................................................ 6 1-7

1992, A proposition to amend section 1 of article 11 of the constitution of the 
state of Kansas, relating to the taxation of property. L. 1992, ch. 342;
H.C.R. 5007; adopted Nov. 3, 1992: For 473.415; Against 421.313 (Unofficial
count) ...........................      U  1

1992. A proposition to amend article 15 of the constitution of the state of Kansas 
bv adding a new section thereto, prescribing certain riehts for victims of 
cnm e. L. 1992. ch. 3-13; S.C.R. 1634; adopted Nov. 3. 1992: For 775.346:
Against 145,374 (Unofficial count) ........................................................................... 15 15
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M IC H IG A N  C O N S T IT U T IO N

V. RIGHT TO APPEAL .

aver o f  righ t to appea l 
-mtencing issues not f i r s t  presented to 

i r e  considered waived fo r  appeal. 
Rodnguez (1991 ) -180 N .W .2d 287. 192 
l-

ant3 did not. w a ive .the ir nght_to_appeal 
suppression issue' by. p leading gu ilty , 

uty pleas were accepted in understand- 
iefendant's r ig h t to appeal/suppression 
not waived;' defendants were entitled 

■nl on the m erits o r  to have th e ir pleas 
People v. Reid (1984 ) 3 6 2  N .W .2d .655 , 

3 26 . . . . . . . . " .

en tenc ing . r ig h t to .ap p ea l ■ „
in t was entitled to appeal a s  o f  ngn t 
ncenang where his f i r s t  sentence was 
>n appeai and his resentence was based 
ingu ia l conviction-and resu lted in lesa- 
i t  than- on g in a lly  imposed: it was sen- 
: court's decision to g ran t o r  deny de­
motion f o r  resentencing, tha t'w as be­

lled. Peop le v. M artinez (1992 ) 485 
24, 193- M ich-App. 377 . _ _

ity p le a , r ig h t to appeal 
tnai cou rt can accept plea- o f  gu ilty 
•d upon defendant's waiver o f  n g h t to 
a r t  m ust determ ine i f  waiver is volun- 
• w m g . and in te lligen t; fu rth e rm o re , 
st determ ine- whether ag reem ent in- 
uver o f  rig h t to appeal, defendant's 
j  well as conviction and : i f  so-, whether 
understands and agrees;- to determ ine 

raw e r meets such requ irem ents, cou rt 
sider a l l ,  re le van t, facts a n d .-cirrum - 
arrounding,. w aiver, including: nature 
i o f  agreem ent, a n d . age/, experience, 
ro u n d  o f  defendant. - People- v. Rodn- 
i) .4 8 0 .N .W .2 d -2 3 T _  192. M ichApp. I .
e o f p leading guiity , defendant waives 
review o f  a ll non junsd ictiona l defects- 
non. Peop le v. Rodrigues. (1991 ) -480 
7 , 192 M ichApp . 1 . .
.n t may v o lu n ta rily  and know ing ly 
lo tu t io n a l- r ig h t  to -appea l gu ilty  plea 
and sentence-whjle re se rv in g  n g h t  to 
eave-to-appeafcand n g h t to appointed 
•ounsel, when ind igent- in exchange 
ng o r  sentencing concessions; People 
iez ‘ (1991 ) 4 8 0 -N.W -.2d  287. 192 Mich.

* j- • v ... r
tit's w aiver o f  his r ig b r  to appeal in 
on does no t preclude him from  obtain- 
, i e  re n e w  o f  h is sentence o r conviction 
when- w arran ted :'. People v Rodri- 
’ 430 N .W .2d  237, 1 9 2  Mich.App. 1,

\-r, - "" ’ ■ vr.

A rt. 2. § 1
Note 18

:  24 . R ig h t s  o f  c r im e  v ic t im s : e n fo r c e m e n t : a s s e s sm e n t  a g a in s t  c o n v ic te d  d e fe n d a n ts
S ec . 2 4 . i l )  C r im e  v ic t im s , a s  d e f in e d  b y  la w , s h a l l  h a v e  th e  fo l lo w in g  . r ig h t s ,  a s  

p ro v id e d  b y  la w : '  ,
T h e  r ig h t  to  b e  t r e a t e d  w ith  fa i r n e s s  an d  r e s p e c t  f o r  t h e i r  d ig n i t y  a n d  p r i v a c y  

t h r o u g h o u t  th e  c r im in a l ju s t ic e  p ro c e s s . . • ‘
T h e  r ig h t  t o  t im e ly  d is p o s it io n  o f  th e  c a se  fo l lo w in g  a r r e s t  o f  th e  a c c u se d .
T h e  r i g h t  to  be  r e a s o n a b ly  p ro te c te d  f r o m  th e  a c c u s e d  t h r o u g h o u t  th e  c r im in a l ju s t ic e , 

p ro c e s s .
T h e  r ig h t  t o  n o t i f i c a t io n  o f  c o u r t  p ro c e e d in g s .
T h e  n g n t  to  a t t e n d  t n a i  a n d  a l l  o t h e r  c o u r t  p ro c e e d in g s  th e  a c c u s e d  h a s  th e  r i g h t  to  

a t te n d . " .
T h e  n g h t  t o  c o n f e r  w ith  th e  p ro s e c u t io n .
T h e  n g h t  t o  m a k e  a  s t a te m e n t  to  th e  c o u r t  a t  s e n te n c in g .
T h e  n g h t  to  r e s t i t u t i o n .  <
T h e  n g h t  to  in fo rm a t io n  a b o u t  th e  c o n v ic t io n , s e n te n c e , im p r is o n m e n t , a n d  re le a s e  o f

th e  a c c u se d .
<2) T h e  le g i s la t u r e  m a y  p ro v id e  b v  la w  f o r  th e  e n fo r c e m e n t  o f  th is  s e c t io n :-.«i -
( 3 )  T h e  le g i s la t u r e  m a y  p ro v id e  f o r  a n  a s s e s s m e n t  a g a in s t  c o n v ic te d  d e fe n d a n t s  to  p a y  

f o r  c r .m e  v ic t im s ’ n g h t s .
Enactment ra tified  Nov. 8. 1988. E f f .  Dec. 24. 1988.

H is t o r i c a l  N o te s  ,
The 1988 enactment was proposed by 1988 and approved by the e lecto rs as P roposa l B a t

House Jo in t R eso lu tion  P. and was suom itteo to the N ovem ber S. 1988. gene ra l election.

ARTICLE II 

Elections

W E ST LA W  Com puter Assisted L ega l R esearch  
W ESTLA W  supp lem en ts .you r le g a l research in many ways. W E ST LA W  a llow s you to  !

• update y ou r , research .w ith  the m ost cu rren t in form ation .  . .
• expand y o o r  lib ra ry  with additional resources -• • —
• re trieve d irec t h istory , p recedentia l h istory and pa ra lle l citations with the Insta-C ite service

Fo r more in fo rm ation  on  using W ESTLA W  to supplement y ou r research , see the W E S T L A W  
E lectron ic R esea rch  Guide, which fo llow s the-P re face . . i ,  .

§ 1. Q u a lif ic a t io n s  o f  e le c to rs : re s id e n c e
• i • m.’J : .J

• • • N o tea  o f  D ec is io n s  - ..j
al requ irem ent th a t a ll ind iv idua ls 'w ho meet 
citizenship, residency, and age requirem ent* be

Primary election* 18'

18. P r im a ry  e le c tio n *
Requirem ent th a t person declare party p re fe r ­

ence before voting  in- closed presidentia l p rim ary
“ d not vio late S ta te  Constitution : closed pn- 
OAr7 system was not prohibited by consotution-

27

allowed to vote. F e ren cy  v . S e c re ta ry  o f  S tate
(1991) 476 N .W .2d  4 IT , 190 M ichA ro . 398. ap ­
peal denied 482 N .W .2d  768 . vacated in p a rt on 
other g rounds 486 N .W .2d  664.

P rim aries a re  basica lly  p a rty  functions so that 
there ia leg itim ate state in te rest in restneting
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Citation Rank(R) PngetP) Database Mode
MO CO NST A n. I. s 52 R 1 OF I ~ STAT-ALL TERM
-V .A .M .S. CONST. An. 1. s 32

VERNON'S ANNOTATED MISSOURI STATUTES 
CONSTITUTION OF 1945 

ARTICLE 1. BILL OF RIGHTS 
COPR. (c) WEST 1993 No Claim to Orig. Govt. Works 

Current through amendments approved 11-3-92

•s 32. (Crim e VICTIMS' RIGHTS)

> ■- Section head was editorially supplied >

Section 32. 1. Crime victims, as defined by law. shall have the following 
rights, as defined by law:
(1) The right to be present at all criminal justice proceedings at which the 

defendant has such right, including juvenile proceedings where the offense 
would have been a feiony if  committed by an adult:
(2) Upon request o f  the victim, the right to be informed o f  and heard at 

guilty pleas, bail hearings, sentencings, probation revocation hearings, and 
parole hearings, unless in the determination o f  the court the interests o f  
justice require otherwise:
(3) The right to be informed o f  trials and preliminary hearings:
(4) The right to restitution, which shall be enforceable in the same manner as

any other civil cause o f  action, or as otherwise provided by law:
(5) The right to the speedy disposition and appellate review o f  their cases, 

provided that nothing in this subdivision shall prevent the defendant from 
having sufficient time to prepare his defense:
(6) The right to reasonable protection from the defendant or any person acting 

on behalf o f  the defendant:
(7) The right to information concerning the escape o f  an accused from custody 

or confinem ent, the defendant's release and scheduling o f  the defendant’s 
release from incarceration: and
(8) The right to information about how the criminal justice system works, the

rights and the availability o f  services, and upon request o f  the victim the
right to information about the crime.



Art: 1, fl 20
Not* 43

of pupdi into tre* by but, etpent: of inch irvnj- 
poruoao could not tc mo to htvt resulted from 
naie'j liking of pvt of school property tod >u  
not nan of dtmsgv to remaining land tod build­
ing State by State Highway Cora'r v. Board of 
Ed. of City of Elizabeth, 116 NJ.Super. 305, 282
A.2d 71 (L I9 7 I).
52J, Btrdea of proof r  

Burden of dcsiocrtntio( thtl t  taking has oc­
curred Ik» oa the party alleging that tute tenon 
j  unconaoraoonal, tod proof must be by d e v  
tod convincing evidence- Miner o f Egg Harbor 
Anocuui (Btyihore Centre), 94. N J. 358..*64 
V h i 1115 (1983). . . . . . .
5*.  Expert vritaaaaaa - . . .

A court will not penut to expert to testify to 
the value of vacaot land, foe condemnation pur­
poses. baaed on projected tocome which could be 
caned from operation of budding which might be 
erected thereon; tuch t  valuation ia too specula­
tive ■ Stale by Com'r of Traorp. v. P 4  J Partner­
ship, 250 N J3uper/19, 593 A.2d 352 (A.D.1991).
U . Laarahoid lataraatr

Determmanoo of juu com pent* ooo allowi all 
■ntereata. taduding.tha I rata hold. u> be oompen- 
tiled, bat New Jersey foUowt tba unit rule which 
mjaaa that although a tenant may parbapau hr 
tha orortrmnation hearing ha la not entitled to 
hare hit tenancy separately and specifically evalu- 
usd in. the condemnation award; actual appor­
tionment of the condemnation award will take 
place at a ecperau and Itlcr proceeding State v, 
Whitehead Bra*. Co. Inc., 210 NJ.Super. 359, 
509 A.2d 132 (L.I986).
59. Cable laetaUadoe

Finding by Boerd of Public Utilltiea that dam­
age from taking needed for mutilation o f cablt 
televmoa temce it nominal, thus warranting pre- 
lump*.»  that 11.00 uciflc* Just oompenianoa 
rcqmrementt. ana supported by expert's teaomoay

NJ. CONSTITUTION,

>t rule-ciarjnj bearing that in cases be had exam­
ined cable had been installed without damage to 
property ownrn. NYT Cable TV.VI Homestead- 
Al Mananeid. Inc. 214 NJ-Super. 14», 311 AJd 
748 (A.D.1986) affirmed H I N J.’ 21, 343 AJd.]q    . > .vht'iJi.d

..■•z: ■ \ enrr .. sa-tmmi SaWn 
40. Prim e owners? 'e, pubBe nee*4* T -N ew -a ts 

Annapated pnnte ownership o f shopping cen­
ter to be built an land being rm d fe r d  by Hots*- ' 
mg and Mortgage Finance Agency d ldaot Tlnlett ■ 
federal at suit aetmtstiooai XaoMt.'l 
eminent domain where coodtonadoa wm bknd- 
cd to serve public purpote, o f providing.'acppiles' 
and servtczs for rendentx oT pobBdyt fiaiaoed* 
housing projects in the area.. N n rJe tU yH ooag  
and Mong. Finance Agency 7. M a K 2 l5  I fJ 3 ii-  ' 
per. 318. 521 AJd 1307 (AJ3.1 yrTTawtificadcw1* 
deniod 107 N J. 838. 527 A.2d 4«fcfJ ''.:.-v, •. -  ’ • 

:  • .# < ' . . • a e f f c e S W  J . ' . t  1
61. Crihty eaaoweata ■** s'* •rji» . I iI.itc - ,  

Even ihough mihty war granPad'faneTaba a a  
ment over private property without tgudficadon- 
of course* over which its line* were lo*b r yiaoad.*' 
once it placed lines and died m w i f l  facaiioac ' 
gram was etaeaoafly the same aa.tf fiaeA'ia-arigl-' 
a il grant, and general or sp ec ifiaaaN la f Origi­
nal grant was not dispositive-of'Mflkypchdni*' 
against-township alleging-t “ tajds^f* bjl breed* 
relocation of hue*. Sussex Rural Elsa Co-op- r ."  
Wantage Tp.. 217 NJ.Super. 4«r. 52«-/Ud 23V’ 
(A.D.1987). ’ •*•■ -

Forced ekxntxm of pteeziating tdUty trine- * 
mnason faoliuea neoeatiuiad by towmUpV road , 
cocatrucnon project amounted to a compaaaabk' 
taking and unlicy was rootled to recover ooets cf 
relocation, since utility's interest- anaadutad pub­
lic's interest m rceda m queaoo*,- tvwa though 
utility may have placed it* lines. Iperif lotfly- to 
accommodate lubdmnon dcveiopaaat cV,whichk 
the road* were a critical pvt. Saeecs JUn l-B tc i.. 
Co-op 1. Wantage Tp., 2I7 N JJ$m ier.4 ll.326_ 
A.id 259 (A .D.l9r7). ; . „ j  ... 'r.J ,

31 . S a v in g  c la u te -

Note* o f Deelaloru

, r  
. A* t;

o: » —
I /

2.  Qeerksn •” * ■ ’ * - '•
In view o f fact that elate hat a legitimate 

interval a  preventing “ raiding'* or a a a w r  voc- 
mg m a prtmary election N JA A . 19:23-45 of

pnmary cleczsona lew wqeriag  thewiuswtar wbo 
ia not affihatad wnh a political party bp virtta of a 
prevsooa dedaranaa a t prmona • pahif y  passlor, 
ipauon and who ■ sot czcaeed as w iirw>y,ntia-i 
lend voter muss hie dedaraooo-foe |w ty aw or 
before 50th day preoedhsg primary.atadae iraoc , 
unccosnnmonal. Frindland v. State.* I49N J-S*-, 
pex.. 483, 374 AJd 60 (1.19T7)_

  : - •: .v.i-ewn i*l
- • ..ivU 'V  r  .

3 2 : R ig h ts  o f  v ic t im s  o f  r r i r a e r  . -• , .y .i *vrnnu »
A victim  o f  a c r im e  sh a ll b e  t re a te d  w ith  fa iroeea , compassion and reapectf'lijr th&l 

c riin in a l jnsbco* • y i t a n L A  v i c t im - o f  a crim e sh a ll not be denied the. r ig h t  to  be- 
p reaen t a t  pnbKc ju d ic ia l p ro ce«d isg a : excep t when, p rio r  to  com pleting  te s tim on y  aa ' 
a  wTtoewa, the v ic t in r i i  p ro p e rty  seq u es te red  in -accordance w ith law  o r  th a rB a l* * ' 
G overn ing  the C ou rt*  o f  the S t a t e 'o f  N ew  Je rse y . A  victim  o f  a crim e* s h a ll - be 
entitled  to  those r ig h t*  and rem ed ies aa m ay  be provided by  the L e g ia k ia rw r . F o r  
the p u rp o se s  o f  th is p a ra g ra p h , “ v ic t im  o f  a c r im e "  means; a) a p e rson 'w ho ! h a s  j

L a s t  a d d i t i o n s  t n  t i x t  I n d i c a t e d ,  b y  u n d e r M n w ;  d e l e t i o n s  b y

"'168



An. II, i 22 CONSTITUTION OF NEW MEXICO Art. II, § 24

Sec. 22. [Alien landownership.j
U n t i l  o u i e rw i s e  p r o v id e d  b y  la w  n o  a i i e n ,  in e i ig ib ie  to  c i t i z e n s h ip  u n d e r  t h e  la w s  o f  t h e  

U n i t e d  S t a t e s ,  o r  c o r p o r a t i o n ,  c o p a r t n e r s h ip  o r  a s s o c ia t io n , a  m a j o r i t y  o f  t h e  s t o c k  o r  
i n t e r e s t  in  w h ic h  is  o w n e d  o r  h e ld  b y  s u c h  a i i e n s .  s h a l l  a c q u i r e  t i t l e ,  le a s e h o ld  o r  o t h e r  
i n t e r e s t  in  o r  t o  r e a l  e s t a t e  in  N e w  M e x ic o . 'A s  a m e n d e d  S e p t e m b e r  2 0 ,  1 9 2 1 . )

Cross-references. — As to statutory authority for 
aliens to acquire or hoid real estate by deed, will, 
inheritance or otherwise, see 45-2-112 NMSA 1978.

The 1921 am endm ent, which waa proposed by J R 
No 9 (Laws 19211 and adopted at the special election 
held on SepiemDer 20, 1921. with a vote of 25,921 for 
and 18.342 agawat. amended this section, which 
formerly provided tha t no distinction should be made 
by iaw oetween resident aliens and citizens in regard 
to the ownership or descent of property.

Constitutionality o f alien land  law s is open to 
certain doubts. 1963-64 Op. Att'y Gen. No. 63-120.

Legislation enacted  p n o r  to am endm ent not 
"otherwise provided". — This section, as amended 
in 1921. is oroad enough to prohibit the acquinng of 
any interest whatever in real estate by an alien 
ineligible to citiunanip, and no legislation enacted 
pnor to 1921 could be construed as a provision of law 
such as contemplated by the words ''until otherwise 
provided by Is*," 1929-30 Op. Att'y Gen. 11.

Prohibition suspended. — Because 45-2-112 
NMSA 1975 was enacted subsequent to tne 1921 
amendment to this section, it operates to suspend the

prohibition against ownership of real property in 
New Meuco by persona other than United States 
citizen*. 1981 Op. Att’y Gen. No. 81-6.

Phrase "eligible to citizensh ip" m eans a person 
oeiongmg to a class which is eligible and who is 
capaole of becoming a citizen upon due compliance 
with naturalization laws. 1963-64 Op. Att'y Gen. No, 
63-120.

Law reviews. — For article. "The Perils of Intes­
tate Succession in New Mexico and Related Will 
Problems.' see 7 Nat. Resources J. 555 (1967).

.Am. J ut. 2d, A.L.R. and  C .J.S. references. — 3A 
.Am. Jur. 2d Aliena and Citizens §§ 2003, 2005.

Escheit for alienage of owner, or kindred of owner, 
who dies intestate, 23 A.L.R. 1237; 79 A.L.R. 1364.

Escheat of property of alien corporation, 23 A.L.R. 
1247: 79 A.L.R. 1364.

Escheat is  affecting contract for sale or lesse to 
alien. 23 A.L.R. 1250; 79 A.L.R. 1366.

State reeuiation of landownership ov alien corpora­
tion. 21 A.L.R.fth 1329

3 C J S Aliena 9§ 16, 17

Sec. 23. [Reserved rights.]
T h e  e n u m e r a t i o n  in  t h i s  c o n s t i t u t i o n  o f  c e r t a i n  r ig h t s  s h a l l  n o t  b e  c o n s t r u e d  t o  d e n y ,  

im p a i r  o r  . . s p a r a g e  o t h e r s  r e t a i n e d  b y  th e  p e o p ie .

Comparable provisions. — Idaho Const., art. I.
5 21.
Iowa Const., an. I. I 25.
Montana Const., an . II. I 34 
Utah Const., a n  I. j 25.

Wyoming Const., an . I. § 36.
Am. Ju r. 2d, A.L.R. and C.J.S. references. — 16 

Am. Ju r 2d Constitutional Law 7, 230.
16 CJ.S. Constitutional Law §5 53, 58; 16A C.J.S. 

Conauiutiona! Law § 445 .

Sec. 24. (Proposed) [Victim 's rights.]
A. A victim o f arson resulting m bodily injury, aggravated arson, aggravated assault, 

aggravated battery, dangerous use o f explosives, negligent use o f a deadly weapon, murder, 
voluntary manslaughter, involuntary manslaughter, kidnapping, criminal sexual penetra­
tion, criminal sexual contact of a minor, homicide by vehicle, great bodily injury by vehicle 
or abandonment or abuse of a child or that victim s representative shall have the following 
nghts as provided by law:

(1) the ngh t to be treated with fairness and respect for the victim's dignity and 
privacy throughout the criminal justice process;

'2i Che ngh t to timely disposition of the case:
<3 ) the ngh t to be reasonably protected from the accused throughout the criminal 

justice process:
141 the ngh t to notification o f court proceedings;
<5 1  the nght to attend all public court proceedings the accused has the right to

attend;
161 the nght to confer with the prosecution:
' the right to make a statement to the court at sentencing and at any post-

sentencing hearings lor the accused:
S' the nght to restitution from the person convicted o f the criminal conduct that 

caused the victim s loss or injury;



Art, III. } I DISTRIBUTION OF POWERS Art. III. j 1

•  •
9) the right to information about the conviction, sentencing, imprisonment, escape 

or release of the accused:
10/ the right to have the prosecuting attorney notify the v ictim s employer, i f  

"'■quested by the victim, o f the necessity o f the victim 's cooperation and testim ony in a 
court proceeding that m ay necessitate the absence o f the victim from work for good cause; 
and

i l l )  the right to prom ptly receive any property belonging to the victim chat is being 
held for evidentiary purposes by a law enforcement agency or the prosecuting attorney, 
unless there are compelling evidentiary reasons for retention o f the victim's property.

B. A person accused or convicted o f a crime against a victim shail have no standing to 
object to any failure by anv person to comply with the provisions o f  Subsection A o f Section 
24 o f Article 2 o f the constitution o f New Mexico.

C. The provisions o f  this am endment shall not take effect until the legislature enacts 
laws to implement this amendment.

Compiler'* note*. — Section 2 of S.J.R. No. 4 
'Laws 1992) provides that this proposed amendment 
mail be submitted to the people for their approval or

rejection at the next general election or al any special 
election pnor to that date which may be called for 
that purpose.

ARTICLE III 
Distribution of Powers

Sec.
1. Separation of departments; establishment of 

workers' compensation oody.

Section 1. [Separation of departments; establishment of workers’ 
compensation body.)

The powers ot the government of this state are divided into three distinct departm ents, 
the legislative, executive and judicial, and no person or collection of persons charged with 
the exercise of powers properly belonging to one of these departm ents, shall exercise any 
powers properly belonging to either of the others, except as in th is constitution otherwise 
expressly directed or permitted. Nothing in this section, or elsewhere in this constitution, 
shall prevent the legislature from establishing, by statu te, a body with statewide 
jurisdiction other than  the courts of this state for the determ ination of rights and liabilities 
between persons when those rights and liabilities arise from transactions or occurrences 
involving personal injury sustained in the course of employment by an employee. The 
statu te shall provide for the type and organization of the body, the mode of appointment or 
election of its members and such other m atters as the legislature may deem necessary or 
proper. 'As amended November 4, 1986.)

I. General Consideration.
0. Legislative Delegation of Power.

□I. Legislation Affecting Judiciary.
A. Legislation Validly Affecting Courts.
B. Legislation Improperly Conferring Powers o.i Courts.
C. Improper Interference with Judiciary by Legislature.

IV, Judicial Review over Legislative Affairs.
V. Powers of Executive Department.

•  •

I. GENERAL CONSIDERATION.

C rosi-references. — As to the workers' compensa­
tion division, see 52-5-1 NMSA 1978.

The 1986 am endm ent, which was proposed by 
HJ.R. No. 7 Laws 1986) and adopted at the general 
election hcid on November 4 1986. bv a vote of 
173.969 lor ana 92.419 against, auded the iast two 
sentences.

State constitu tions are not g ran ts of pow er to 
the legislative, executive or judiciary brancnes. but 
are limitations on the powers of each, and no branch 
of the state may add to. nor detract from, its clear 
mandate. State ex rel. Hovev Concrete Prods. Co. v. 
Mechem. 63 N.M. 250. 316 P 2d 1069 11957). over- 
- iim  on other grounds. Wviie Corp. v Mowrer. 104 
N.M. 751. 726 P 2d 1381 ■ 1986).

Each of th ree departm ent*  of governm ent ia

1119
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D E C LA R A T IO N  OF R IG H TS Art. I, § 24

S e c tio n  22. R ig h t to b e a r  arm s. — The r igh t of the people to 
keep and bear arm s shall not be infringed.

C ro s s  R e fe re n c e s . Fede ra l g u a ran ty  o f 
r ig r.i to bear a rm s. U .S . Const., Amend. II 

C o m p a ra t iv e  P ro v is io n s . B ea ring  a rm s:

C onn . 1965 Const., art. F irs t , ? L5. 
M ass. Const. [3 I SI.

NOTES TO DECISIONS

I. Licensing Requirements.
C on stitu tio n a l g ua ran tee  o f the n g n t  to 

keeo ana bear a rm s is not in fringed by state 
licensing requ irem en ts in 4 11-47-3 wr.icn 
p rom b it un licensed ca rry in g  o f a pistoi o r re­

vo lve r on one's person except in his home, his 
place o f business, o r upon land  possessed by 
him . State v. S to rm s . 112 R .I . 121 . 308  A .2d 
463 i l9 7 3 l .

S e c t io n  23. R ig h ts  o f  v ic t im s  o f  c r im e . —  A victim  of crim e 
sha ll, as a m atter of right, be treated by agen ts of the sta te  w ith  
dignity , respect and sen sitiv ity  during all phases of the crim inal 
justice  process. Such person sh a ll be en titled  to receive, from the 
perpetrator o f the crim e, finan cia l com pensation for any injury or 
loss caused by the perpetrator of the crim e, and sh a ll receive such  
other com pensation as the sta te  m ay provide. Before sen tencing , a 
victim  sh all have the right to address the court regard ing the im pact 
w hich the perpetrator’s conduct has had upon the victim .

S e c t io n  24. R ig h ts  n o t  e n u m e r a te d  —  S ta te  r ig h ts  n o t  d e ­
p e n d e n t  o n  fe d e r a l r ig h ts . —  The enum eration  of the foregoing  
rights sh a ll not be construed to im pair or deny others retained  by the 
people. The righ ts guaranteed  by this C onstitution  are not depen­
dent on those guaranteed  by the C onstitution of the U n ited  States.

Cross References. Federal guaran ties as 
:o  rignts retained by people. U .S . C onst..
.Amend. 9, 10.

NOTES TO DECISIONS

A n a l y s i s

"Justifiable assault."
Right to resist arrest. 
Unreasonable seizures. 
Self-defense.
Law affecting particular city. 
Local self-government.

1. "Justifiable Assault.”
This section does not secure to husband the 

nght to commit the "justifiable" assault upon 
the wife. Berbenan v. Berbenan. 109 R.I. 
273. 284 A.2d 72 (1971).

2. Right to Resist Arrest.
Any nghts reserved to an individual by the 

state constitution were subject to the general 
assembly's police power, and the abolition of 
the ngnt to resist an unlawful arrest was a

proper exercise of that power. Stale v. 
Ramsdell. 109 R.I. 320. 235 A.2d 399 (1971).

3. Unreasonable Seizures.
By constitutionally providing againac un­

reasonable seizures, the people have inferen- 
tially recognized the necessity for reasonable 
regulations in this regard. K a v a n a g h  v. 
Stenhouse. 93 R.I. 252. 174 A.2d 560 (1961), 
appeal dismissed, 368 U.S. 516. 82 S. Ct. 529. 
7 L. Ed. 2d 521 11962).

4. Self-Defense.
No ngnt of self-defense is assured by the 

provision that the enumeration of nghts in 
the declaration of right3 shall not be con­
strued to impair or deny others retained by 
the people. State v. Storms, 112 R.I. 121, 308 
A.2d 463 (1973).
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school d istrict a lleg ing  deprivation  o f  their con­
stitutional s ta tu to ry  ngh ts by school d istric t in 
refusing to a llow  heanng b e fo re  board o f  t ru s t­
ees in which they could com p lain o f  superintend­
ent's denial o f their em ployee g rievances; school 
d istnct and superin tendent subm itted detailed

TEXAS CONSTITUTION

a ffidav it o f superin tendent's copies o f re levant 
correspondence and board  policies, including 
boaro's "open fo rum ." . Corpus C hn su  Indepen­
dent School Disc. v. Pad illa  (App. 13 D ist.1986) 
709 S.W .2d 700.

A rt. 1, § 30

j  23. S uspension  o f law s

Notes of Decisions

5. Administrative bodies
Regulations under which. S ta te ' P a rks  and 

W ild life Commission regu la ted  sport3 and com- 
m erca l activities invo lv ing  red fish  and speckled 
sea trou t did not v io la te  C onst. A rt . 1. § 23

providing tha t no pow er o f  suspending laws in 
the state could be exercised except by the leg is­
lature. B agge tt v. S ta te  |App. 9 D ist.1984 ) 673 
S.W .2d 908, appeal a fte r  remand 691 S .W ,2d 777. 
779 a ffirm ed , reversed  on o th e r grounds 722 
S .W  2d 700.

J.
:i 
ti

§ 29. P ro v is io n s o f B ill o f  R igh ts  excepted from  pow ers o f  governm ent; 
fo rever re m a in  in v io la te

Notes of Decisions

5. Rem ed ies an d  p ro c e d u re
O’H air v. H ill (C .A .1981) 641 F .2d 307 [M a in ..

Volume) rehearing g ran ted  652 F .2d 423. on 
rehearing 675 F .2d 680,

to

e
e..■>

§ 30. R ights o f c rim e  v ic tim s
Sec. 30. (a) A crime victim has the following nghts:

ll) the right to be treated with fairness and 'with respect for the victim’s dignity and 
privacy throughout the criminal justice process: and

(2) the right to be reasonably protected from the accused throughout the cnminal 
justice process.
(b) On the request of a crime victim, the cnme victim has the following rights:

(1) the right to notification of court proceedings:
(2) the right to be present at all public court proceedings related to the offense, 

unless the victim is to testify and the court determines that the victim's testimony 
would be materially affected if the victim hears other testimony at the trial;

(3) the right to confer with a representative of the prosecutor's office;
(4) the right to restitution; and
(5) the right to information about the convicuon. sentence, imprisonment, and release 

of the accused.
(c) The legislature may enact laws to define the term "victim" and to enforce these and 

other rights of crime victims. ; -  •
'd) The state, through its prosecuting attorney, has the right to enforce the rights of 

crune victims. •
(e) The legislature may enact laws to provide that a judge, attorney for the state, peace 

officer, or law-enforcement agency is not liable for a failure or inability to provide a right 
enumerated in this section. The failure or inability of any person to provide a nght or 
service enumerated in this section may not be used by a defendant in a criminal case as a 
ground for appeal or post-conviction writ of habeas corpus. A victim or guardian or legal 
representative of 3 victim has standing to enforce the rights enumerated in this section 
but does not have standing to participate as a party in a criminal proceeding or to contest 
the disposition of 3nv charge.
Adopted Nor. 7, 1989.



A rt. 1, §30 TEXAS CONSTITUTION

This section was adopted at the Nov, 7, 1989 
election, as proposed by Acts 1989. 71st Leg .,
H J .R . 19, § 1.

Historical Notes

ARTICLE II
THE POWERS OF GOVERNMENT

i<t »

§ 1. D ivision o f powers; th ree  se p a ra te  d ep a rtm en ts ; exercise o f .p o w e r  
p ro p erly  a ttach ed  to  o th e r  d e p a rtm en ts

Law Review Commentaries

Ad hoc ru lem aking m Texas: The scope o f  Jud ic ia l review o f  agency law decisions on
judicia l review . Ron BeaL 42 B ay lo r L R e v . 459 scope o f  agency authority. Hum e. C o fe r, 42 
(Ju ly /A ug . 1990). B a y lo r L R e v . 255 (1990).

Five commandments o f  Texas speedy tria l: A Lega l profession at stake: W h y  the sun 
po s i-M uh e ll analysis. Carl S. Lob itt, 54 T ex . should not set on the State Ba r o f  Texas. Dan
B J . 220 (1991). R . P rice . 53 T e x .B J . 1197 (1990).

Notes of

B a il bonds, scope o f  lim ita tion s o f  ju d ic ia l 
powers 172.5 

P a ro le  9

I. IN GENERAL
5. D ua l o ff ic e  ho ld ing  

School board trustee was not prohibited from  
sim u ltaneously holding o ffices o f justice o f 
peace and school board trustee where nothing in 
functions as justice o f peace in terfe red w ith o r  
would in te rfe re  with functions as m ember o f 
board. T u rn e r v. T rin ity Independent School 
D isL  Bd. o f  T rustees (App. 14 D ist.1983 ) 700
5 .W .2d  1.

A county commissioner is not barred by th is 
section o r  A rt . 16. § 40, o r by the common law  
doctrine o f  incompatibility from  serving on the 
Texas Sesqu icen tenno l Commission. O p .A tty . 
Gen.1984, N o. JM -141 .

One person is not prohibited from  concu rren tly  
holding o ffices o f  constable and school tru s tee  
by artic le I I ,  section 1 o f  the Texas Constitu tion , 
artic le X V I , section 40 o f the Texas Constitu tion , 
o r  the common law  doctrine o f incompatibility. 
Op .A tty .Gen .1986, No. JM -519 .
6. In fr in g e m e n t  o f  pow ers

Separation o f powers provision o f S ta te  Con­
stitu tion is vio lated when one branch o f  g ove rn ­
ment assumes a power that is more "p ro p e rly  
attached" to  another branch o r when one branch 
o f  governm ent undu ly in te rfe res with ano th e r 
branch so th a t the o ther branch cannot e ffec tive ­
ly exercise its constitu tionally assigned powers. 
.Armadillo B a il Bonds v. S tate (C r.App .1990) 802
S.W ,2d 237, rehearing on petition fo r d iscretion ­
a ry  review denied.

9. P a ro le
Instruction given pursuant to mandate in Code 

o f  C rim inal Procedure regarding pa ro le  law and 
good conduct time cud not vio late defendant's 
n g h t to due course o f law o r 'separation o f 
powers doctrine. Marxs v. S tate (App. 11 D is t  
1991) 815 S .W .2d 317. affirm ed 830 S .W .2d 113.

II. LEG ISLAT IVE  P O W E R S
67. C ou rts  and judges, le g is la tiv e  p ow ers

Valid , fin a l judgment o f cou rt m ay  . no t be 
m odified by leg is lature ; once actions have 
passed into judgm ent power o f leg is la tu re  to 
d isturb righ ts created thereby ceases. W illiam s 
v. S ta te  (C r.App .1986) 707 S .W .2d 40. ‘
68. F in e s  and  pena lties le g is la tiv e -p ow e rs  

Anguiano v. Jim  W a lle r Homes, In c . (Civ.App.
1978) 561 S .W ,2d 249 [Main V o lum e] re f . n .r.e .

F ix ing  o f  penalties fo r  cnm e is • leg is lative 
function ; what constitutes adequate , penalty is 
m atte r o f  leg is lative judgm ent and discretion, 
and courts w ill not in terfe re therew ith unless 
pena lty prescribed is outside o f  constitutional 
invitations. Muse v. State (App. 10 D ist.1991 ) 
S IS  S .W .2d 769. . . . .  . , -
73.  Necessity o f  s tanda rd s arid gu id e --

l in e s , d e le g a tio n  o f  le g is la t iv e  n ow ers
State ex re l. Gnmes County Taxpayer.. A ss ’n 

v. Texas Municipal Power Agency (Civ_A.pp.1978) 
565 S .W .2d 258 [Main Volume] en -or dismissed.
78.  J u d ic ia ry , d e leg a tion  o f  le g is la tiv e

p o w e r s  ->
Exten t o f  leg is latu re s power to con fe r upon 

d istnct cou rt au thority to review -adm in istrative 
action is lim ited by separation-of-powers princi­
ple found in Constitution. Sp ring  Independent
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A r t . 1, § 24
Not* 8
v. Neslund (1938) 50 Waah.App. 531. 749 
P .2d 725.
7. In v o lu n ta r y  c om m itm en t

City's immediate revocation of con­
cealed weapons permit pursuant to state 
firearma statute after learning of invol­
untary commitment order did not violate 
any liberty or property interest which 
holder may have had in permit. Moms

v. Blaker (1992) 118 WaaL2d 133, 821 
P.2d 482. ' • i

Compelling state interest in aafety of 
public justified reasonable restriction* 
on right to concealed weapon* permits to 
persona who had been involuntarily com* 
mitted for treatment of mental disorder 
pursuant to statute. - Morris-v. Blaker
(1992) 118 Washed 133*. 821- P.2d.482-.

CONSTITUTION O F  W A S H I N G T O N

§ 30. R ights Reserved
N o te s  o f  D e c is io n s

Execu tion * 4

4. Executions 
Journalist failed to establish right to 

actend execution absent proof that at­

tendance at execution wi* "fundamen­
tal. inalienaole' right under the- lrwi of 
God and nature" protected under State 
Constitution. Halquist ▼. Department of 
Corrections (1989) 113 Waah-2d 818, 783 
P.2d 1065. -  • ■

§ 35. [R ights o f C rim e V ictim s]
Effective law enforcement depends on cooperation from victims of crime. 

To ensure victims a meaningful role in the criminal justice system and to 
accord them due dignity and respect, victims of crime are hereby granted 
the following basic and fundamental rights.

Upon notifying the prosecuting attorney, a victim o: a crime charged ta  a 
felony shall have the right to be informed of and, subject to the discretion 
of the individual presiding over the trial or court proceedings, attend trial 
and all other court proceedings the defendant has the right to attend, and 
to make a statement at sentencing and at any proceeding where the 
defendant’s release is considered, subject to the same rules of procedure 
which govern the defendant’s rights. In the event the victim is deceased, 
incompetent, a minor, or otherwise unavailable, the prosecuting attorney 
may identify a representative to appear to exercise the victim's rights. 
This provision shail not constitute a basis for error in favor of a  defendant, 
in a criminal proceeding nor a basis for providing a victim or the victim's 
representative with court appointed counsel.
Adopted by Amendment 84 (Law* 1989, SJ.R. No. 8200. approved Nov. 7, 1989), eff. 
Dec 7, 1989.

ART ICLE H—LEG ISLA T IV E  DEPARTMENT 
§ 1. Leg isla tive Power*, Where Vested

N o te s  o f  D e c is io n s
V. INITIATIVE ANO REFERENDUM

281. In general. Initiative and refer*n- 
"  dam

Authority of judiciary over initiative 
or referendum process is limited to areas 
in which there is express statutory or 
constitutional law making question judi­
cial. Schrempp v. Munro (1991) 116 
Wash.2d 929. 809 P.2d 1381.

Legislation concerning jiitiative or 
referendum process may be enacted only

to facilitate its operation. Schrempp r. 
Munro (1991) 116 Washed 929, 809 P.2d 
1381.
287.  Declaration of emergency,

exceptions, initiative end refer­
endum

Legislation enacted on emergency ba­
sis goes into effect immediately and is 
exempt from People’s conetitutiooal 
power to reject legislation by referen-

108
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House Judiciary Committee 

H J R  4 3  R IG H T S  O F  C R IM E  V IC T IM S

S t a t e  C a p i t o l ,  R o o m  1 2 0  
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2  

( 9 0 7 ) 4 6 5 - 4 9 9 0

B E E P S

1. RIGHT to  b e  r e a so n a b ly  p ro tec ted  from  
th e  a c c u s e d .

2 . RIGHT to  c o n fer  with th e  p rosecu tion

3 . RIGHT to  b e  trea ted  w ith dignity, r e sp e c t  
a n d  fa ir n e s s

4 . RIGHT to  tim ely d sp o s it io n

5 . RIGHT to  restitution from  th e  a c c u s e d

6 . RIGHT to  b e  inform ed o f  a n d  p resen t  
at a ll crim inal o r  ju v en ile  p r o c e e d in g s

7 . RIGHT to  b e  heard , u p on  req u est,
at s e n te n c in g  arid a c c u s e d  r e le a s e  from  
c u s to d y  is  c o n s id e r e d

8. RIGHT to  b e  inform ed, u p on  req u est, 
of th e  a c c u s e d  e s c a p e  or  r e le a s e  from  
c u s to d y

C U R f ^ NT.LAW

1. A S  1 2 .6 1 .1 0 1

2 . A S  1 2 .6 1 .1 0 1  (by  req u est)

3 . A S  1 2 .6 1 .1 0 0

4 . n o  current law

5 . A S  1 8 .6 7 .0 8 0 .

6 . A S  1 2 .6 1 .0 1 0

7 . A S 1 2 .6 1 .1 0 1 , A S 1 2 .5 5 .0 2 3 ,  
A S  3 3 .1 6 .1 2 0

8 . A S  3 3 .1 6 .1 2 0  (partially)

Research Materials



N u m b e r  3 6 0 5

JANICE LEINHART with Victims for Justice testified in support 
of the legislation. She suggested adding language to the 
bill that victims "be informed of rights herein."

Number 4052

REP. NORDLUND asked the sponsor if there would be two 
separate amendments to the constitution based on this bill.

Number 4056

REP. PORTER responded that it would amend one section and add 
another, but would be one vote, one issue, and one ballot 
proposition.

Number 4107

REP. NORDLUND followed up by asking what if someone goes to 
the polls and wants to vote yes on one section and no on the 
other. He commented that they are two completely separate 
issues.

Number 4120

REP. PORTER responded that to him they addressed the same 
basic proposition, and that community as opposed to criminal 
defendant should have equal status.

Number 4142

DEAN GUANELI, Assistant Attorney General, Criminal Division, 
Department of Law, stated that he knew very little about the 
single subject requirement and would check on that, but first 
the administration supports this resolution. He explained 
why, starting with the rights of crime victims. He said 
there is a statute on the books that gives crime victims 
certain rights. One of the primary differences with the 
proposed constitutional amendment is a clause that provides 
a right to a timely disposition to the case following the 
arrest of the accused. Mr. Guaneli said this would noF 
require a defendant to go to trial before they are prepared, 
but would require a judge to think carefully about whether to 
grant that fourth or fifth postponement of the proceedings. 
Further, he said, it will tend to level the playing field 
among victims and defendants of crimes, but will not give 
crime victims all the same rights as defendants. For 
example, it will not give victims the right to a court 
appointed attorney to represent them in the proceedings.

H O U S E  J U D  C O M M I T T E E  - 1 1 -  0 1 / 1 2 / 9 4



MR. GUANELI said he thinks the critical phrase in here is 
that they have a right to be treated with dignity, respect 
and fairness. He used another example where a victim of an 
assault has all of his or her past conduct paraded before the 
jury, to be basically labeled a violent, aggressive person, 
when at the same time the jury is not allowed to hear about 
the defendant's own past violent tendencies.

TAPE 94-1, SIDE 2 
Number 017

MR. GUANELI moved on to the other provision and said it 
affects the criminal justice system in two distinct ways. 
C::e, it tends to affect the sentencing process and two, it 
tends to affect the way the prisons are administered, which 
provides some appropriate guidance for the courts.

In response to a question raised earlier by Rep. Nordlund, 
MR. GUANELI replied that the state already has a very 
detailed sentencing system called presumptive sentencing, 
which sets out in a fair amount of detail what kind of 
sentences the judges are supposed to impose in run-of-the- 
mill cases that fit in with certain criteria. He continued 
by saying there are cases that don't fit neatly within the 
presumptive sentencing system, and in those instances the 
courts look to what the Supreme Court has said, and as 
mentioned earlier, comes from the Cheney case. The court
sets out five criteria for judges tp set sentences. He
briefly described the criteria:---x 1) isolation of the"-

/"offender; 2) deter others; 3) deter individual from doing it 
( again; 4) community condemnation; and 5) rehabilitate the 
V person.    ______

Number 208

MR. GUANELI continued his testimony, saying that the Supreme 
Court has never really articulated how these are to be 
weighed; it is left to the discretion of the judge. He cited 
examples of how the court might weigh various crimes. He 
said that when everything else is equal, the need to protect 
the public ought to be considered first. He made a comment 
regarding the phrase "community condemnation", saying he 
could envision cases where it might not be appropriate to 
send someone to jail for any other reason than community 
condemnation. He cited an example where a person may have 
suffered shame, etc., and the judge sentenced the person 
because of public outrage by what happened. By that reason 
alone, that person ought to spend some time in jail. The 
Supreme Court has recognized this as an appropriate situation 
in sentencing for over twenty years, and there is no reason 
why that can't be in the constitution. He said he didn't

H O U S E  J U D  C O M M I T T E E  - 1 2 - 0 1 / 1 2 / 9 4
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! PART-TIME

I TEMPORARY

* ANALYSIS: (A ttach  a separate page if necess? 

No fisca l im pac t is anticipated. F i s c a l  Notes

Prepared By: Ftu t m  fi. Allan Phone:

Oate:
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FISCAL NOTE
STATE OF ALASKA

1994 LEGISLATIVE SESSION
Revision Date:
T it le :  A m endm ent to  th e  C o n st itu t io n  RE:
P en a l A d m in istr a tio n

B I .0 . HJR 43

S p o n s o r :  R e p s . P o r te r , P h illip s  & B a r n e s  
R e q u e s to r :  __________________________________

D ep artm en t A ffe c te d :  O ff ic e  o f  th e  G o v ern o r
B R U : D iv is io n  o f  E le c tio n s______________________
C om ponent: G en era l a n d  P rim ary  E lec tio n s

COMPONENT SERIAL N O . 22

E X PEN D ITU R E S/R EV EN U ES:

O PERATING FY 95 FY  96 FY 97 FY 98 FY  99 FY 00
PERSONAL 0 0 0 0 0 0
TRAV EL 0 0 0 0 0 0
C O NTRA CTUAL 2 .2 * 0 0 0 0 0
SU PPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & 0 0 0 0 0 0
G R A N T S. 0 0 0 0 0 0
M ISCELLANEOUS 0 0 0 0 0 0
TO TA L 2 .2 * 0 0 0 0 0

C A PITA L 0

REVENUE

FUNDING :
1002 F ed era l 0 0 0 0 0 0
1003 GF M atch 0 0 0 0 0 0
1004 GF 2 .2 * 0 0 0 0 0
1005 G F /P rogram 0 0 0 0 0 0
1006 GF/M HTIA 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TO TA L 2 .2 * 0 0 0 0 0

PO SITIO N S:
FULL-TIM E 0 0 0 0 0 0
PA RT-TIM E 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

E stim ate  o f c u r r e n t  y e a r  (F Y 94) im p act: 0
A N A L Y SIS: (A tta c h  a se p a r a te  p a g e  i f  n e c e s s a r y .  )* T h is  f ig u r e  c o v e r s  c o s t  o f  in c lu s io n  o f  
in form ation  a b c m  th is  is s u e  in  th e  O ffic ia l E lec tio n s  Pam phlet a s r e q u ir e d  b y  A S 1 5 .5 8 ,  an d  
p rogram m in g  fo r  D am  Vo;-. oou '7 'if v u  i.v»s c a s t  on th e  m ea su re . H o w e v e r , o n ly  4 m ea su r e s  
can  b e  p r in te d  on  a s in g ie 'b a ilo t  c a r d . S h o u ld  th is  m easu re  r e q u ire  p r in t in g  an  a d d it io n a l  
b a llo t c a r d , th e T is c a f  im pact w ou ld  b e  5 3 .4 .

P r e p a r e d  b y :^ ^ ^
D iv is io n : .D iv ision  o f  E lection s

SV fanson, D ir e c to r

A p p r o v e d  b y  C om m ission er:
A g e n c y :  O ffice  o f  th e  L t . g o v e r n o r

P hone:
D ate:

465-4611
l / l l / 9 4

C ogh ill
D ate! 1 / 11 / 94
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STATE OF ALASKA BILL N0‘ HJR 43
1994 LEGISLATIVE SESSION

ANALYSIS:

This figure covers cost of inclusion of information about this 
issue in the Official Elections Pamphlet as required by AS 15.58 
and programming for DataVote counting of votes cast on the measure. 
However, only 4 measures can be printed on a single^ ballot ca£d- 
Should this measure require printing an additional ballot card, 
fiscal impact would be 53.4.

F I S C A L  N O T E


