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UNIFORM CUSTODIAL TRUST ACT

PREFATORY NOTE

This Uniform Art provides for (hr creation ofa statutory custodial tnist for adults (o In* governed by tlie
provisions ofthe Art whenever pro ertK isdolivrrod to anotlirr "as custodial trustee under the (Enacting
stale) Uniform Custodial Thist Act." The provisions of this Act are based on trust analogies to concepts
developed and used m,estabhshmgz custodianships for minors under the Uniform Transfers to Minors Act
(ITMA). The Custodial TVnsl Act is designed to provide astatutqrx( standby inter vivos trust for indi-
viduals who typically are not very affluent or sophisticated, and possibly represented by attorneys engaged
in %]eneral rather than specialized estate practice. The most frequent use of this trust would lig in response
to the commonly occurring need ofelderly individuals to provide for the future management ofassets in Un-
event of incapacity The statute will also Ire available for accomplishing distribution”of funds by judgment
debtors and others to incapacitated persons for whom a conservator has not been appointed. Since this Act
allows any [tcrson, cnmiretent to transfer property, to create custodial trusts for the benefit of themselves
or others, with the beneficial interest in custodial trust Rroperty in the benefirinry and not in the custodial
trustee, its potential for use is extensive. Although the most frequent use probably will be by elderly
Persons, itisalso available for a parent to establish a custodial tnisi for an adult child who may la-Incapaci-
ated; for adult [lersnns in the military, or those leaving the country tengsirnrily, to place their property
with another for management without relinquishing beneficial ownership of théir properly; or Tor You_ng
people who have received prnlierty under the Uniform TVansfers to Minors Act to continue acustodial tnisi
?s a(tjults inorder to obtain the benefit and convenience of management services performed by the custodial
mstee.

This Act follows the anroac,h taken by the Uniform TVansfers to Minors Act and allows any kind of
Propertg, real or personal, tangiblerr mtanﬁmle, to be made the subject ofa transfer to a custodial tnistee
or the benefit of a heneficiary. However, the most typical transaction envisioned would involve a person
whowould transfer intangiblé property, such as securities nr bank accounts, to a custodial trustee hut with
retention by the transferor ofdirection over the property. Eater, this direction could In- relinquished, or it
could ho lost iqHin incapacity. Tne objective of the statute is to Prowde asimple trust that is uncomplicated
in its creation, administration, and termination. The potential for tax problems is minimized by [a-nnitting
the beneficiary in most instances to retain control while the beneficiary has capacity to manage the assets
effectively. The statute contains an asset specific transfer provision that it is believed will be Simple In use
and will gain the acceﬁtance ofthe securities and finnncial industry, A simple transfer document, examples
of which are set forth in the Act. and a receipt, from the custodian, also in the Act, would provide for
identification of bonefiriaries or distributees ugon death ofthe beneficiary. Protection is extended to third
parties dealllng% with the custodian. Although the Act is patterned on the Tiniform TVansfers to Minors Act
and meshes into the Uniform Probate (lode, it isappropriate for enactment as well instates which have not
adopted either IITM A nrthe IIPC.

An adult beneficiary, who is not incapacitated, m ay:(I) terminate the custodial trust mi demand (Section
zée));_(z) receive so much of the income or custodial properly as he or she maY request from time to time
E, ection 0(a)); and gl) give the custodial trustee binding instructions for investment or management (Sec-
ion 7(b)). In"the absence of direction by the beneficiary, who is not incapacitated, the custodial trustee
m_ana%es the properly subject to the standard of enre that would lie observed by a prudent Jiersun dealing
EAS”thtt e%roperty ofanotherand is not limited by otherstatutory restrictions auinvest meals by fiduciaries

ection

Aprincipal feature of the Custodial TYual under this Act is designed to protect the lienefirinry anil his or
her dependents agﬁlmst the perils of the iK-neficiary's possible fufure incapacity without the nécessity of a
conservatorship. Under Section 11l the incapacity of the heneficiary docs not terminate (1) the custodial
tnist, 12) the designation of a successor custodial frustee, fit) an%/ power or authority of the custodial tnis-
tee, nr (1) the imt nmilies of third persons relying on actions of the custodial trustee. T he custodial trustee
continues to manage the prigierly as a discretionary tnist under the prudent |iorson standard for the
benefit of the incapacitated beneficiary.

Means of monitoring and enforcing the custodial tnist include provisions requnmq.th.e custodial trustee
to keep the beneficiary informed, re wnngaccountm by the custodial trustee tSerlinii 15). providing for
removal of the custodial trustee %Se_c ion fit), and the distribution of the assets on termination of the rustn
dial tnist (Section 17). The custodial tmstee is protected in Section Ifi by the statutes of limitation on
proceedings against the custodial tmstee,



Thmsacliuns with the custodial tmstee .should he executed readily and quickly hy third parties heeause

their rights and protections are determined hy the Act and a third party acting ingilod faith has no need to
determine the custodial trustee's authority to hind the_In :
matters (Section 11). The Act generally limits the claims of third parties to recourse against the custodial
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UNIFORM CUSTODIAL TRUST ACT
Section I. Definitions.
Anused in this [Act]:
(1) "Adult” means an individual who is at least 18years of age.
(2) "Honoficiary" meana an individual for whom properly has been transferred to or held
inder a declaration oftrust by a custodial trustee for the individual's use an Ibenefit under this
iAct].

(3) "Conservator™" means n person ap|K)inted or <|ualificd by a court to mimngo the estate of
an individual or a person legally authorized to jmrform substantially the same functions,

(4) "Court™" means the | | court of this State.

(5) "Custodial trust property” means an interest in property transferred to or held under a
declaration of tnist by a custodial trustee under this | Act] and the income from and proceeds of
that interest.

(6) "Custodial trustee™ means a person designated as trustee ofa custodial trust under this
IAct| or a substitute or successor to the person designated.

(7) "Guardian™ means a person appointed or qualified by a court as a guardian ofan individ-
ual, including a limited guardian, but not a person who is only a guardian ad litem.

(8) "Incapacitated” means lacking the ability to manage property and business affairs
effectively by reason of mental illness, mentai deficiency, physical illness or disability, chronic
use of drugs, chronic intoxication, confinement, detention by a foreign power, disappearance,
minority, or other disabling cause.

(9) "Legal representative” means a personal representative or conservator.

(10) "Member of the beneficiarys family" means a beneficiary's spouse, descendant, step-
child, parent, stepparent, grandparent, brother, sister, uncle, or aunt, whether of the whole or
half blood or by adoption.

(11) "Person™ means an individual, corporation, business trust, estate, trust, partnership,
joint venture, association, or any other legal or commercial entity.

(12) "Personal representative™ means an executor, administrator, or special administrator
ofadecedent’ estnte, a person legally authorized to perform substantially the same functions,
or asuccessor to any of them.

(13) “Stale” means n state, territory, or possession of the United States, the District of
Columbia, or the Commonwealth of Puerto Rico.

(14) "TVansferor" means a person who creates a custodial tnist by transfer or declaration.

(If/) *“1Vust company™ means a financial institution, corporation, or other legal entity.
authorized to exercise general tnist powers.

COMMENT

(1) "Adult"inaperson 18years ofa%e for the pur-?{oung person as long as possible. The difference has
x>se of custodial trusts. The fesult of this is that'a  [ittle ‘or no prartical conseijuence anil serves the

>erson 18 years of age will be eligible to be a custo-
dial trustee under this Act, although he or she may
not be eligible under IITMA since minor custo-
dianships Under UTMA may run to age 21 and the
minor rould in some cases lie older than the custo-
dian. As |li? Comments under Section 1nfUTMA
explain, the age of 21 was retained under that Act
because the Internal Revenue Code continues to
permit @ "minority tnist" under Section 20S3(r>, to
continue in effect until age 21 and becmise it was
believed that most trairrrrors creating trusts or
cust0d|ansh|gsformmorswould refeétorﬂan}tne
property under management for the henefil of the

purpose ofeach Act. .
~(3) "Conservator" is defined broadly to [>ermit
identification of a person functionirg is a con
servatnr,
_euri” means court. Hen* the
likelihood Is that most sfates would utilize the same
rour(l pR _,hp pm|.ate court, that deals with con
servators and estates

(roomifl)  tvms tnlfu . ro|,.rly"
an|| «QuBto<liRl trustee," are used throughout to
identify clearly the statutory tnist prolierly and
truste(f %nderﬁns Act. The sfalutorv trust concept
Is used throughout the Act
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g) Adefinilinn of guardian him lieeii iiicliulcd anil  tered as one for an |nqaﬁaC|tated [M>rsuu. Sortinn Il
rlrllK“al\lsjed mi lilt* LLiiitiirm I"rnlialr Code Section ft- deals,tspemncally with the determination of in
) e . capaciy. . . G
(Hi" A ili‘fiiiilinn of inf'iiliai'iluti'il lias been in - (I)Tim hent'firiary's family ishruailly ilcfmeil tu
eluded, fur tlin P_u_r|wsv oflhis Act, liecnusc incapac- ,|de,nt,|f?/, persnns who may have standing In seek
ily nfllu- bene |C|aéy converts (hi* trust from a re-  judicial intervention or accniinliny; (Sections Cl and
vocable trust to a discretionary trust, The iliTmi- "L
linn is taken frmin tin* Uniform”Probate Cwli* Sec-

,,,,, S [aKE . . S 111 The dcfinitinn of a person «*taken frotr. the
Liiiii fi -I|t|t|i relating to IIn- person who is nnalili- tu U

iform Probate ("ode Section | 2tHt210

— S5 —

manage pm/H-rty. Cninjiari’ lInifnrm Probate Unde (19 I'ersonal represenlativ' is hroadly defined
Section 5 1 2(7(]-. Nuti (Lat Section Ili(u)lii) permits  ang I)"- lefinitiim r%flects that in the UniK)nn 'm-
ntransferor to direct (hat the trust shall lieadminis-  haU-code Section | 201CKI).

Section 2. Custodial TYutd; (ieiterul.

(a) A person may create a custodial trust of priilierty by a written transfer of the property
toanother person, evidenced hy registration or by ot Iter instrument of transfer, executed inany
lawful manner, naming as tH-neficiary, an individual who may lie the transferor, in which the
transferee isdesignated, insubstance, as custodial tmstee under the | Enacting state 111inform
Custodial Thist Act.

<) A |ierson may create a custodial trust of pro|H*rly by u written tie laratinn, evidenced
by registration of the prolicrly or by other instrument of declaration executed in any lawful
manner, describing the prolierty and naming as beneficiary an individual other than the declar-
ant, in which the declarant astitlelmlder is designated, in substance, as custodial trustee under
the | Enacting stale| Uniform Custodial IVust Act. A registration or other declaration of trust
for the sole benefit of the declarant is not a custodial trust under this | Act|.

<¢) Title to custodial trust prolicrty is in the custodial trustee and the beneficial interest is
in the beneficiary.

(d) Except as provided in subsection (e), a transferor may not terminate a custodial trust.

(e)The beneficiary, if not incapacitated, or the conservator ofan incapacitated beneficiary,
may terminate a custodial trust by delivering to the custodial trustee a writing signed hy the
beneficiary or conservator declaring the termination. If not previously terminated, the custo-
dial trust terminates on the death of the beneficiary.

(f) Any liersnn may augment existing custodial trust property by the addition of other
prolierty pursuant to this |Ad |.

(9) The transferor may designate, or authorize the designation of, a successor custodial
trustee in the trust instrument.

(h) This | Ad | dues not displace or restrict other means of creating trusts. A trust whose
terms do not conform to this | Act| may be enforceable according to its terms under other law.

COMMENT

Section 2 is the principal provision authorizing
the creation nfacustodial tnist and utilizes tlie con-
cept of inrnr|Hiralinn by reference \dien_the (rans-
feree or litleliolder o F_roxerlg is designated as
custodial trustee underkle ct. Section 2 sets forth
the general effect ofsuch a transfer, Section IS pro-
vides forms which satisfy Ibe requirements of this
section anil identifies customa(rjy methods of trans-
ferring assets to create a custodial trust.

Section 2ta) provides that a trust may In- created
by transfer to another for the lieiiefit 0f the trans-
feror nr another. This is expected to Is* the must
mmttmn way in which a custodial trust would lie
created. However, acustodial trust may also ticcre-
ated hy declaration of tnist hy the owner of prop-

erty to hold It for the lienefit of anather as is pro-
vided in Section 2(h). A declaration in tnist hy the
owner of propert¥ for the sole lienefit of the owner
is not contemBIa ed by this Act because such an
attempt may be considered ineffective as a tnist
due to the total identity ofthe trustee anil benefici-
ary. However, the doctrine of merq_er would not
Freclu_de an effective transfer under tliis Act for the
ienefit ofthe transferor and one or more other lien-
cfieinries. See Section ti. .

A custodial trust could lie created by the exercise
of a valid |siwer of attorney or |siwér of appoint-
ment given by the owner of projierty us one of the
transfers "consistent with law."  ~

These alternatives [terimt the major uses of the
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nistmhnl Irust to Im accomplished oxpo<litionsly.
Fur example, an older person, wishing I" be re-
lieved df mana%ement nf propert% may transfer
properly to anntimr for benefit of the transferor or
of tin* transferor's spouse or child, The declaration
may Is- list'll In establish a trust of which the owner
is tmstee to continue inanaftement of the ﬂ[o erty
fortienefil ofnnnther, such as as?ouse nrchild. The
trust may include a provision_ fur distribution nf
assets remaining at the beneficiary's death directly
tun named distributee. .

This Ad does nut preclude the creation nftrusts
under other ex|st|n? law, statutory or nnnstatu-
tnrv, lint is designed tu facilitate tlie Creation nfsim-

le trusts mcnr?eralmg the provisions of (hi.. Act.

he written transfer or'declaration "consistent with
law" rerpiires that the formalities of the transfer
of particular property necessary under other law
will Is- observed, e.g.. if land i5 involved, the re-
quirements id a proper deed and recording must
he satisfied. _ _

Section 2tc) provides for the retention nf the
beneficial interest in the custodial trust property in
the lieiiefieiiiry and. of course, not in the custodial
trustee. The éxtensive control anil benefit in the
benefiriary who is not incapacitated maintains the
simplicity of the trust and avoids lax complexity.

The custodial trustee is ?wen the title to the prop-
0 art with regard to _the prop-
orized by the sfatute. The custo-

erly and aut,hont%/ to ar
e_rtY only asisaut i _
dial trustee's powers are enumerated in Section H.
Section 2 eSJ gives the adult beneﬂuar?/, who is
not inraparilaterl, the power to terminate (
dial trust at any time during his or her lifetime. This
power of termination exists in any beneficiary who
Is not incapacitated whether the beneficiary was nr

[he custo-

S2

was nut the transferor, A beneficiary may lie deter-
mined to lie incapacitated nr the transferor may
designate that the trust is to be administered as a
tnist for an incapacitated beneficiary under Sectinn
I1). in which event the beneficiary ddes not have the
power to terminate. However, the demgnatmn nfin-
capacily by the transferor can be modified by the
tmstee or ‘the court hy reason nf ehanged circum-
stances pursuant to Séction 10. The Act precludes
termination hy exercise ofa durable power ofattor-
ne¥ if Hip lignefiriary is incompetent (Section 7(D).
If the |Inn||rPrefers not to [iermil the beneficiary
the power to terminate or to designate the liencfici-
a,rg as mcaPautat,ed under Section ML an, indi-
vidually dratted tnist outside the scope of this Act
would Seem appropriate. _

_Upon termination of a custodial trust, the custo-
dial trust pru[>erty most tic distributed as provided
insertion 17, _ o

A transfer tinder this Act is irrevacable except to
the extent the beneficiary may terminate it. Hence,
n transfer to a tmsteg for lienefit ofa person other
llian the transferor is not revocable by the trans-
feror. Ifaimwernfrevocation were retained by the
transferor, that would Ik* a trust outside the scope
of this Act and enforceable under general law pur-
suant In subsection 2(h). ‘

This Act dues mil Frowde for protection of the
custodial trust assets from the claims of creditors of
the beneficiary, whether those are %eneral or gov-
ernmental creditors. Other laws of the state remain
unaffected. In this regard, unusual problems id
handicapped persons and the coordination nf re-
sources and state nr federal services call for sj>ecial
provision and planning outside the scope ofthis Act.

Section 3. Custodial TVuslee for Future I*nynien! orTVansfer.

@) A|K*rson having the right to designate the recipient of projierty payable or transferable

upon a future event niny create a custodial trust upon the occurrence of the future event by

designating in writing the recipient, followed in substance by: "as custodial trustee for
(name of beneficiary) under the | Enacting statel Uniform Custodial TVust Act."”

(Id Persons may lie designated as substitute or successor custodial trustees to whom the

properly must bo paid or transferred in the order named ifthe first designated custodial trustee

istma'ile or unwilling to serve.

(i) Adesignation under this section may be made ina will, atnist, a deed, a multiple-party

account, an insurance policy, an instmment exercising a |towor of appointment, or a writing
designating a lienefiriary ofcontractual rights. Otherwise, to be effective, the designation must
be registered with or delivered to the fiduciary, payor, issuer, or obligor of the future right.

COMMENT

_This sectinn permits a future custodial tmstee to
tie designated to receive proPerIy for the iteiiefici-
arv -if » eiixtodin| trust to lie effective upon the
||rcurreneP of nfuture event or transfer, ‘it ar-
conirnoilule eliimgex in eircumstnnees during the
passage of time, one or more successors or substi-

tute custodial trustees ran also to designated. The
designation of the future custodial tmstee and the
lienefiriary ran lie made in_nn instmment which is
revocable or irrevocable dejiending iijmn Ihe nature
nf the transaction nr transfer. Any (terson desnt;
naled as a future custodial trustee may decline to



serve before the transfer occurs or may resign
uiuler Section Llafter (lie transfer.
The source oft bis section isSeetion:! of UTMA.
I'lie enactinn slate's rule against perpetuities
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tilion the occurrence of a future event, tmt because
the use ofacustodial Irust usually contemplates ilia-
positions for the benefit of living persons, per-
peluily problems simulil rarely arise,

may limit or affect the creation of a custialial trust

Section I. Form and Effect of Receipt und Acceptance by Custodinl TVustee, Jurisdic-
tion.

(a) Obligations of a custodial trustee, including the* obligation to follow directions of the
lienefiriary, arise under this | Act| upon the custodial trustee's acceptance, express or implied,
of the custodial trust prnlierly.

(b) The custodial trustee's acceptance may |k*evidenced by a writing stating in substance:

CUSTODIAL TRUSTEE'S RECEIPT AND ACCEPTANCE

I, (name of custodial trustee) acknowledge receipt of the custodial trust property

described below or in the attached instrument and accept the custodial trust as custodial trus-
tee for----—------ (name of beneficiary) under the | Enacting statel Uniform Custodial TVust Act.
I undertake to administerand distributthe custodial trust property pursuant t the [Enacting
statel Uniform Custodial TVusl Act. My obligations as custodial trustee ure subject to the direc-
tions of (tie txmeficiary unless the beneficiary is designated as, is, or becomes incapacitated.
The custodial trust property consists of
Duted:

(Signature of Cm todial TVustee)

(c) Uponaccenting custodial trust property, a person designated as custodial trustee under
this | Act| is subject to personal jurisdiction of the court with respect to any matter relating to
the custodial trust.

COMMENT

Altho,u(};,h acustodial tnist is created by atransfer  the written acceptance provided for in Section 4(b)
that satisfies Section 2 ofthe Act, the responsibility  bo utilized. Hy the a,c_ceP,tance.the custodial trustee
und obligations ujmn the trustee do not arise until . submits to the (tersiinal jurisdiction of the courts of
the tmsfee has accepted the transfer. This detailed the enacting state for the purjxiae of the custodial
section is included tocallthe attention ofthe parties  trust, despite subse(iuent relocation of the parties
to the effective rece|ptandapcePtance by the custo- or of the custodial trust property. The principal
dial trustee. Once a custodial trustee accepts the — sources of these provisions are Sections Hand 9 of
transfer of the custodial trust pn,q|ert¥, the custo-  UTMA and the analogous provisions under the lini-
dial trustee assumes the obligation ot a custodial ~form Probate Code, Sections 3-602,0-208,5-307,7-
trustee under this Act. The acceptance can he Itd.

expressed or implied, hut it is recommended that

Section 5. TYansfer to Custodial TVuHtee by Fiduciary or Obligor; Facility of Puyntent.

(a) Unless otherwise directed by an instrument designating a custodial trustee pursuant to
Section 3, a |K*rson, including a fitlor iary other than a custodial trustee, who bolds projiorty of
orowcsadebl loan incapacitated individual not having a conservator may make ntransfer to an
adult member of the beneficiary's family or to a trust company as custodial trustee for the use
and benefit of the incapacitated individual. If the value of the pro|>erty or the debt exceeds
|$2<1,000], the transfer is not effective unless authorized by the court.

(b) A written acknowledgment of delivery, signed tty a custodial trustee, is a sufficient
receipt am) discharge for properly transferred to the custodial trustee pursuant to this section.

COMMENT
This section is in the nature of a furility-of-  fixed obligation %npaymenttoacustodial tmalee

payment provision that permits persons owing  under Ibis Act.
money loan iniapacitated individual to discharge a

, e section d tea not authorize the
custodial IrUHIce to settle claims for disputed

(53
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amounts_but only to_ncknowlcilg" an e(Tcctivo re-
ceipt of ||ngK>r,Iy pniil or delivered. It is based pri-
ect|ons§| anil 7or ITMA and includes

marily on

the protections nf Section Hof UTMA ns well. It

[K'rinits a custodial trust to be established as a sub-

stitute for a conservatorship to receive pagments
tlue an incapacitated individual. Also, see Section
[I. which protects transferors and other third par-
lies dealing with the custodinl trustee.

Section 6. Multiple Heneficiariea; Separate Custodinl TVusta; Survivorship.
(a) beneficial interests ina custodial trust created for multiple beneficiaries are deemed to

be separate custodial trusts ofequal undivided interests for each lienefiriary. Except ina trans-
fer or declaration for use and benefit of husband ami wife, for whom survivorship ispre timed, a
right of survivorship does not exist unless the instrument creating the custodial trust specifical-
ly provides for survivorship |nrsurvivorship is required as to community or marital property).

(b) Custodial trust property held under this | Act I by the same custodial trustee for the use
and benefit of the same lienefiriary may lie administered as a single custodial trust.

(c) A custodial trustee of custodial trust property held for more than one beneficiary shall
separately account to each beneficiary pursuant to Sections 7 and 15 for the administration of

the custodial tnist.

COMMENT

This Act. uMike UTMA. does not preclude a
custodial trus_for more than one lionericiary. Adult
persons creatii.g custodial tnisls are likely to set up
custodinl trusts™n various forms, e.g., parents may
wish to set tipat.'alodial trust for their children or
for themselves, thei, for a spouse, etc. However
the interests of each beneficiary are separate an
the custodial trustee is obligated under subspclinn

administration nf the beneficiary's interest in the
custodial tist, . .
Subsection (b) allows a rustodial tmstee who is
administering multiple custodial trusts for the same
beneficiary to administer the custodial tmsts as a
single custodial trust, for example, if multiple
tnisls are created for an incapacitated beneficiary,
the custodial tmstee can administer them as a sin-

(c) In account separately to each beneficiary for  gle custodial trust.

Seclinn 7. (Jeneral Duties of Custodial TVtislce.

)] Ifappropriate, a custodial tmstee shall register or reconl the instmment vesting title to
custodial tnist properly.

(It) If the beneficiary is not incapacitated, a custodial tmstee shall follow the directions of
llie beneficiary in the management, control, investment, or retention of the custodial trust
prtgierty. In the absence of effeclive contrary direction by the beneficiary while not incapaci-
tated, the custodial tmstee shall observe the standard of care that would lie observed by a
pmdent person dealing with property ofanother nnd is not limited by any other law restricting
investments hy fiduciaries. However, a custodial tmstee, in the rustodial trustee's discretion,
may retain any custodial tnist property received from the transferor. Ifacustodial tmstee has
a special skill or expertise or is named custodial tmstee on the basis of representation of a
B>eeial skill or expertise, the custodial tmstee shall use that skill or expertise.

(c) Subject to subsection (b). a custodinl tmstee shall lake control of and collect, hold,
manage, invest, and reinvest custodial trust projierty.

(d) Acustodial trustee at all times shall keep custodial trust property of which the custodial
tmstee has control, separate from all other property inamanner sufficient to identify it clearly
as custodial trust property of the beneficiary. Custodial trust property, the title to which is
subject to recordation, is so identified ifan appropriate inst ri.ment so identifying the property
is recorded, and custodinl trust properly subject to registration is so identified if it is reg-
istered, or hehl inan account in the name of the custodinl trustee, designated in substance: “as
custodial tmstee for (name of beneficiary) under the | Enacting state) Uniform Custo-
(lialThist Act."

(e) Acustodial tmstee shall keep records nfall transactions with respect to custodial trust
property, including information necessary for the preparation of tax returns, and shall make
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the records and information available at reasonable times to the beneficiary or legal representa-

tive of the beneficiary.

(0 The exercise of a durable power of attorney for an incapacitated beneficiary is not
effective to terminate or direct the administration or distribution of a custodial trust.

COMMENT

Subsection (b) restates anil confirms the control
by the beneficiary who is not incapacitated, ltowev-
ef. the trustee has a reasonable obligation tu act
when the beneficiary has not directed him. Under
Sections >and 10, when a beneficiary becomes
incapacitated, the custodial trust becomes a dis-
cretionary trust and the trustee is subject to the
control of the slutute and not the beneficiary's
direction. The custodial trustee is subject to the
usual trustee’s standard as tuken from Section 7-MU2

of the Uniform I'rohnte Code. The statute also ini-
P_oses_ a slightly higher standard on professional
iduciaries acting_under the statute. Otherwise,
much of this section is taken from Section 12 of
UTMA. Whenever recordable assets, such as land,
are in the custodial trust, the trustee would he ex-
peeled to record title to the asset. The section is
entitled "general duties" because there are nddi-
tiunal specific duties identified in other sections
such as Section Il

Section H (ienernl Rowers <fCustodial TVustee.

(a) A custodial trustee, acting in a fiduciary capacity, has all llie rights and powers over
custodial trust properly which an unmarried adult owner has over individually owned properly,
Imt a custodial trustee may exercise those rights and powers in a fiduciary capacity only.

(b)This seel ion does not relieve a custodial trustee from liability fora violation of!Section 7.

COMMENT

This section is taken from Section Il of UTMA. It taken hy an enacting state is to refer to the existing

grants the trustee very broad powers over the statutes ranting Bowers lo a trustee, such as the

roj«erty, subﬁect, however, to the I'rudent Person  Uniform TVustee™ Powers Act Por example: |@> A

ole und to the obligations set out in the Aet. An  custodial trustee has the powers of a trustee under
alternative approach to subsection (a) that might he  the Uniform TVusiee's Powers Act. |

Sectionl!). lire of Custodial TVust Property.

@) A custodial trustee shall pay to the beneficiary or expend for the beneficiary's use and
lienefit so much or all of the custodial trust pro[>erty as the beneficiary while not incapacitated
may direct from time to time.

(h) If the beneficiary is incapacitated, the custodial trustee shall expend so much or all of
the custodial trust pro|>crty us the custodial trustee considers advisable for the use and lienefit
ofthe beneficiary and individuals who were sup|Mirted by the beneficiary when the beneficiary
tiecamo incapacitated, or who are legally entitled to support by the beneficiary. Expenditures
may be made in the manner, when, and to the extent that the custodial trustee determines
suitable and proper, without court order and without regard to other support, income, or prop-
erty of the beneficiary

(cl Acustodial trustee may establish checking, savings, or other similaraccounts of reason-
able amounts under which either the custodial trustee or the beneficiary may withdraw funds
from, or draw checks against, the accounts. Funds withdrawn from, or checks written against,
the account by the beneficiary are distributions wf custodial tnist properly by the custodial
trustee to the lieneficiary.

COMMENT

This section Erowdest,hat |lie custodial trustee is ~ similar to those imposed oil custodians for minors
obligated lo follow the directions of the lieneficiary  under Section |t nt UTMA. In addition, however,
who'is out_incapacitated in paying over or expend  subsection (lit authorizes a custodial trustee to pay
iug custodial trust properly. Ifthe lieneficiary isill  overor cxpend custodial trust properly for the use
capacitated. Ihis section” imposes duties on the  and lienefit nflhe incapacitated ||enef|C|a[y'sdePe||
custodial tmstee to apply funds for the lieneficiary  dents wini were stipimrted by the Iteneficiur.v at the

©
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lime llio benenmarg became incapacitated or fur
whom there is a lewd obligation to silp|H>rl .
The usc-aiig-benefitH standard for the ex|>endi-
lure of ustodial property is intended to uvoiil any
implication that tin- custddial tnist |iru|ierty ran ho
nsnlonly for (hr rnpiired support of (hr incapaci-
tated beneficiary. o .
Siihscrtion (c{allows arustialial tmstee to main-
tain ahank account, of an amount rrasonahlr under
‘h,r cirrumstanrrs, with the lieneficiary whereby
sith the lienefiriary and the custodial tmstee may
write checks on the account This may he used as
one melloHI of making money available for the lien-

sons, tiuahle lo manage husmess affairs, are stdl
enni|>etent to pay personal expenses, This lyjw of
arrangement would he iinja>rtunt to them A'custo
dial tmstee should maintain, of course, a separate
hank account for use in managing the custodial trust
properly and investments, .

An alternative approach might In- taken lo this
section that refers to the distributive powers of a
conservator under the laws of the enacting state, in
the event that state should Frefer that incorlsira
lion hy reference. Forexample: |The custodial trus-
tee has the distributive powers of a conservator
under the Uniform I'rohato Code. |

eficiary’s Jiersnnal needs. Many incapacitated per-

Section Il llelerntinnlion of Innipncity; Kffect.

(@) The custodial trustee shall administer the custodial trust as for an incapacitated bene-
ficiary ii (i Ithe custodial trust was created under Section fi, (i) the transferor has su directed in
the instrument creating the eustodi,,i trust, or (iii) the custodial trustee has determined thut the
lienefiriary is incapacitated.

(b) Acustodial trustee may determine that the beneficiary is incapacitated in reliance upon
<>previous direction or authority given hy the lieneficiary while not incapacitated, including
direction or authority pursuant tuadurable power ofattorney, (ii) the certificate ofthe lienefici-
ary s physician, or (iii) other |iersiiasive evidence.

(c) If a custodial trustee for an incapacitated lieneficiary reasonably concludes that tin*
lieneficiary s incapacity has ceased, or that circumstances concerning the bencficiury'H ability to
manage property and business affairs have changed since the creation of a custodial tnist
directing administration as for an incapacitated lieneficiary, tin- custodial trustee may adminis-
ter the trust as for a lieneficiary who is not incapacitated.

(d) On petition of the lieneficiary, (lie custodial tmstee, or other person interested in the
custodial trust property or the welfare ofthe beneficiary, the court shall determine whether the
lieneficiary is incapacitated.

(e) Absent determination of incapacity of the beneficiary under subsection (li) or (d> u
custodial trustee who has reason to believe that the beneficiary is incapacitated shall adminis-
ter the custodial trust in accordance with the provisions of this | Aft | applicable to an incupuci
tated beneficiary.

(0 Incapacity ofa beneficiary does not terminate (i) the custodial trust, (ii) any designation
of a successor custodial trustee, (iii) rights or powers of the custodial trustee, or (iv) any im-
munities nfthird persons acting on instructions of the* custodial trustee.

COMMKNT

This is one of the more important sections of the
Act under which the_custodial trustee may deter-
mine that the lieneficiary is incapacitated so the
trust will change from oné subject to the eoutrol of
the lieneficiary toadiscretionary trust for Ihe lame
ficiury. Subsection Ib) allows the rustialial trustee
to determine that the lieneficiary is incapacitated
rovided the determination is based upon the cel
ﬁflcute of the bengficiary's thsw[an, the prior
direction nr authority_of the lignefiriary, or other
reasonable evidence. Thut authority could Is- evi
denccsl, for example, by a durable jaiwer of altnr
ney executed by the lieneficiary prior lo la-coming
incapacitated even though that power ofattorney is

not otherwise effective to control management s
termination of the custodial trust. Such a durable
kl-hwcr of attorney could lasgiven to achild, »|muae,
riend, or other trusted individual. In addition. a#e
cific a,ut,hont}/ is provided in subsection til) for the
lieneficiary, the custodial trustee, or other inter-
ested Jierson to seek a declaration from the court aa
to the capacity ofthe lieneficiary for the pur2K|scsof
this Act This ts inijmrtant to the rustjalial trustee,
as lus duties and responsibilities change on the
event of the lieneficiary's incapacity .
_This section is not a proceeding for the apiaont
incut of a conservator, and it is not cmitenipluted
that such a declaration would lead to court aplaunl



o

itl of n runnervntur nr guardjan unless nihrr
fartor* would warrant sjirh fjip>uiiiiment The exis-
lenre nf u comprehensive and well-managed rns-
tishial IniHI would he one farter that would lend lo
avoid Ihr necessity for the nl||m||llmpn| of a con-
aervninror guardian of [ In- estate

This seeljon also does nn, provide a proceeding lo

allsok the legal rom[>elenre of a transferor in Set-

ting up a trust under Sertiin  Italher. Section Id
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relates lo a management matter in n validly estalr-
lished rustodial trust. ‘ .

Suhsertion (D provides that the inrnparity nfthe
beneficiary does not terminate the rustialial trust.
If the lienefiriary heroines inraparitateil, the au-
thority of the rustodial trustee rontinuen and the
rustodial trustee must follow the statutory pro-
visions of the Art relating to managing custodial
Irusts for inraparilated individuals.

Section 1. Kxcmptinn nf Third Person from Liability.

Athird person in gmal faith titiil without a court order may art on instruct ions of. or otherwise
deni wit h. a person purporting to make it transfer as, nr purporting to act in the capacity of, n
custodial trustee. In the absence of knowledge to the contrary, the third person is not rcs|M>nsi-
Ide for determining:

(1) the validity ofthe purported custodial tnistee’s designation;

(2) the propriety of. or the milhorily under this | Act| for. tiny action of the puqtorted
custodial trustee;

(It) the validity or propriety ofan instnimenl executed or instruction given pursuant to this
IArt | either hy the person purporting to make a transfer or declaration or hy the purported
custodinl trustee; or

(Dthe propriety of llie application of properly vested in the pur|H>rtcd custodinl trustee.

COMMKNT

This section is based upon Section Hiof the  faith with the custodial trustee
I'TMA suil protects third persons who deal in good

Section 12 Liability to Third Person.

@) A claim based on a contract entered into hy a custodial trustee acting in a fiduciary
capacity, an obligation arising front the ownership or control of custodial Irust property, or a
lorl committed in the course of administering the custodial tnist, may he asserted hy a third
person against the custodial trust property hy proceeding against the rustodial tmstee in a
fiduciary rapacity, whether or not the custodial trustee or the lieneficiary is personally liable,

(hi Acustodial trustee is not personally liable to a third |tersoir.

(Don acontract properly entered into in a fiduciary capacity unless the custodial tmstee
fails to reveal that capacity or to identify the custodial trust in the contract; or

2 for an obligation arising from control of custodial trust property or for a tort com-
mitted in the course of the administration of the custodial trust unless the custodial tmstee is
|>ersonally at faidt.

(©) A lieneficiary is not personally liable lo a Ibird person for an obligation arising from
lienefirial ownership of custodial trust property or for titort committed intin course nfadminis-
tration of the custodial (rust unless the lieneficiary is personally in possession of the rustodial
trust prolierty giving rise to the liability or is personally at fault.

(dI'Subsections (hiand (cl do not preclude actions or proceedings to establish liability of the
custodial tmstee or lieneficiary lo the extent the person sued i«-protected ;ts the insured by
liability insurance.

COMMKNT
This section i« patterned after Section 17 nfthe  See also ItcstBtomont nflVust*, 2d Sect ions 2fif>nnd
t'TM Amil that section inturn was based upon Sec ~ 277. The effect ofthis section isIn limit the claims of

lions fi 42H ami 7-!t(Kinfthe Uniform 1iijmte t'mle  third parties to reciiursi a(iamst custodial trust
limiting Ih" liability of conservator- and Iruslees iirniiertyasimththorus" tdial trustee and the tiene
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ficiary are protected from iieisonal liability absent  dial trust Properly anil may insure a?alnst lialiilily
[>ersmial fault uu their part. This section does nut  unsing nut uf possession nf control of the pro|xrly
alter the olilikatiuna between the cuHtndin| trustee as a_named insured, e.g., under homeowner's or
und thebenenriary arising<lit of Ineadmmistration ~ antoinobile liability insurance. In such a ease, the
ofthe estate und the accounting for that udministrn-  lieneficiary should” be |icrniitlcd us a parly defen
linn. . o o daut under subsection Id_?.but. only to the éxtent of
~ There may lie cases in which arustialial tmstee or  the protection of the liability insurance

lieneficiary may have a right to |nissession of custn-

Seclion Ill. Declination, Keaignnlion, Incapacity, Dentil, or Removal of Custodial TYus-
lee, Deaignution of Successor Custodial IVuslee.

(a) llefore accepting the eustotlial irusl properly, it person designated as custodial trustee
may tleeline loserve by notifying the person who made the designation, the transferor, or the
transferors legal representalive. If an event giving rise to it transfer has not occurred, the
.Substitute eustotlial trustee designated under Section Il becomes (he custodial trustee, ur, ifa
substitute custodial trustee has nut been designated, the person who made the designation may
designate a substitute custodial trustee pursuant to Section li. Inother coses, the transferor or
the transferor's legal representative may designate a substitute custodial tmstee.

(b) A custodial tmstee who has accepted the eustotlial trust property may resign by (i)
delivering written notice to a successor custodial trustee, if any, the beneficiary anil, if the
lieneficiary is incapacitated, to the beneficiarys conservator, if any, and (ii) transferring or
registering, or recording an appropriate instrument relating to, the eustotlial Irust pro|H*rty, in
the name of, ami delivering the records to, the successor custodial trustee identified under
subsection (c).

(c) Ifa custodial trustee or successor Custodial trustee is ineligible, resigns, dies, or be-
comes incapacitated, the successor designated under Section 2(g) or It becomes custodial trus-
tee. Ifthere is no effective provision for a successor, the beneficiary, if not incapacitated, may
designate a successor custodial trustee. If the beneficiary is incapacitated, or fails to act within
JO days after the ineligibility, resignation, death, or incapacity of the custodial trustee, the
beneficiary's conservator becomes successor rustodial tmstee. Ifthe beneficiary docs not have
a conservator or the conservator fails to act, the resigning custodial tmstee may designate a
successor custodial trustee.

(d) If a successor custodial trustee is not designated pursuant to subsection (c), the trans-
feror, the legal representative of the transferor or of the custodial trustee, tinadult memlterof
the beneficiary's family, the guardian of the beneficiary, a person interested in the custodial
trust pro|M'rty, orajierson interested inthe welfare oft he beneficiary, may petition the court to
designate usuccessor custodial tmstee.

(e) A custodial tmstee who declines to serve or resigns, or the legal representative of u
deceased or incapacitated custodial trustee, as soon as practicable, shall put the custodial trust
property and records in the |Missesiiioit and control of the successor custodial trustee. The
successor custodial trustee may enforce the obligation to deliver custodial trust property and
records and becomes res|>onsiblc for each item its received.

(f) Abeneficiary, the beneficiary's conservator, an adult member of the beneficiary's fami
ly. a guardian of the |H-rsnn of the Iteneficiury, a person interested in the custodial Imsl prop
erty, nru [htsoh interested in the welfare of the lieneficiary, may [iclition the court to remove
the custodial tmstee for cause and designate a successor custodial trustee, to retpitre the custo
dial tmstee to furnish ubond or other security for the faithful itcrfurmuhcc of fiduciary duties,
or for other appropriate relief.

COMMKNT

_Thissection fallows many of the provisions 0fSec  replaced by another custodial trustee Under sub
tion !8nflITM A with mime substantive changes It  section flu, if the beneficiary is incapacitated, a
in designed to accommodate in a single sectinn the  rualndiat trustee who resigns must give written
circumstances in which ueustodial trustee would In-  notice to Udli the U-nrfiriury and the iNiiiTo iary'n



conservator if one exists. (Imlcr subsection (cl. a
lienefiriary who is not incapacitated ||,m}/de5|gnate,
wilhmit limitation, asiiri'ossnmislislinl trustee. If.
however, the Itc,nrflrmr)r fails to act or is inrapaei-
tateil. the proceilure lo 1s1followeil is very similar
to that found ill UTMA except that the nnninmpari-
tateil IsmeficiRry hastXIdnys loact anil if the tieiic-
fieiary has no conservator or if the conservator dr-
Mings to act, the custodial trustee may eventually
designate a surcessnr custodial trustee.

I haler subsection tfl, the beneficiary, whether or

CUSTODIALTRUST ACT

not inraparitiitcil. cnu pelitinn the court to_ remove
the cuslislinl trustee Tor cause ami In designate r
miccessor trustee, or the court may reipiire the
eolstrfnllal tmstee to (jive Ismil or other appropriate
relief.

. This section. unlike Section 180fUTMA, (loos not
jijve the custodial trustee the (jeneral power to
designate a successor custodial tmstee but rather
limits that power to the situntion in which the pro-
cedure for designating surcessor custodial tmstees
by others has liven exhausted.

Seellun 14. Kxpenscx, Compensation, nnd HontInf Custodial TVuatec.
Kxcejit ns ol hervise provided inthe instrument creating; the custodial Irust, inan agreement
with the lieneficiary, nr hy court order, a custodial trust“e:
(Il ia entitled In reimbursement front custodial trust property for reasmmhle ex|iensen
incurred in the performance of fiduciary services;
)] has n mnicumulative election, In lie made no Inter than six muni hs after the end of each
calendar year, tn charge a reasonable compensation for fiduciary services |>crfnmied during
liml year; and
1f) need nnl furnish a linml or other security for the failliful perfurmnnce of fiduciary
duties.

CtIMMF.NT

This section follows the pattern nf Section Ifi of pensatinn and also to avoid the accumulation of
the UTMA except it does subject tliP arrangements  claims for compensation until the termination of the
for payment of exiensea. compensation, and Ihiiiil ~cilstndial trust. Althou?h the ability "o control
lo provisions in the custodial trust instrument or these matters liy thetm sTinstrument m agreement
agreemiMil nfthe lieneficiary or cmirl onler. of the lienefiriary seems lo he implied, as was

Anin UTMA, the provisions with regard locum- assumed in UTMA, it is here exFresst stated
pensatinn are designed to avoid imputed coin  because nfthe |mssiliilily ofinformal arrangements
pensatinn to the custodian who waives com  with persons as tmstees.

Section 15. Itrporting and AeeounlirikK, hy Custodinl TVustee; Determination of Liability
of Custodial TVustee.

(a) Ulsm the acceptance of custodial trust property, the custodinl tmstee shall provide a
written statement describing the custodial Inisi pro|>erty and shall thereafter provide a writ-
ten statement of the administration nfthe custodial tnist pro|M>rty (i) once each year, (ii)upnn
request at reasonable times by the lieneficiary or the beneficiary's legal representative, (iii)
tilHin resignat ion or removal of the custodial tmstee, and (iv) ii|hiii termination of the custodial
Imsl. The statements must he provided to the beneficiary or to the lienoficiary's legal represen-
tative, ifany. Upon termination of the beneficiary's interest, the custodial tmstee shall furnish
acurrent statement to the |ktsoii to whom the custodial trust pmlierty is to be delivered.

(lit A lieneficiary, the lieneficiary s legal representative, an adult member of the benefici-
ary's family, a [>ersiin interested in the custodial trust property, or a |ierson interested in the
welfare of the beneficiary may |ictition tin- court for an accounting by the custodial tmstee or
the eostmlial tmstees legal representalive.

(e) Asuccessor custodial trustee may petition the court for an accounting by a predecessor
ciistislinl tmstee.

id) in an action or proceeding under this | Act | or in any other proceeding, the court may
reijuire or |iermit the custodial trustee nr the custodial trustee's legal representative to
account. The custodial trustee or the custodial trustee's legal representative may (H'tition the
court for approval of final accounts.
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(p) If ucustodial trustee is removed, the court shall rciliiirc an accounting and order deliv-
ery ofthe custodial tnist properly and records to the successor custodial trustee and the oxocu
tion of all instruments required for transfer of the custodial trust property.

(0 On petition of the custodial trustee or any person who could iietition for an accounting,
the court, after notice to interested persons, may issue instructions to the custodial trustee or
review the propriety of the acts of a custodial trustee or the reasonableness of compensation
determined hy the custodial trustee for the services of the custodial trustee or others.

COMMKNT

This sectinn requires that the custodial trustee
Inform the lietiffieiary of the initiation of the trust
and provide reasonahly current reports of the
administration 0f the custodial trust to the lieni'fiei-
ary or the beneficiary's legal representative. Kven
though some custodial trustees may act informally,
it seéms appc eiriate that Isith thetrustee and the
lieneficiary i,  .levied to exchange eomplete in-
lormalion” concerning the adniinistratiun of the
trust at least once each year. In some cases, more
frequent exchanges of information lietween the
custodial Iruslee and henefietary would he ex

values at the beginning of the accounting |mtiihl,
receipts, and distnirseineiits during the arrmmting
|vrusl and assets anil their values on hand or avail
atile for distribution at the close of (tie accounting
periisl ) N )

Kiitiseetion (a) identifies_the necessary re[sirts
and ugeuiuitings for the parlies, and subsection 1
identifies a broad group of iiersons who may |mi
tion the court for an accountini: hy the cuslihliiil
trustee or the custodial trustee's loCal represents-
live, MiiehoftlieseiTinnisdrawiifromSectioii Itluf
the UTMA miHlified to fit theeustislial tnist

iected,e.K, when_they use a hank account to which Suhseetjoii (f{ r,ecoc{;mzes the inherent power of
xilh have access. This is particularly true with re- (]I, |, jnstnict ntstees and review their ac

Karil to necessary information for tax re|Kirling liy ~ tl,ns. This Faragraph is patterned after Uniform

the parties involved. This section assumes the Usual  probate <'mle Section 7i0.1i

minimum com|Hinents ofan account, 1.e., assets and

Section 16. Limilitliiins of Actum Against Custodinl Trustee.

(a) Excepl as provided insubsectiontc), unless previously barred hy adjudication, consent,
or limitation, a claim for relief against a custodial trustee for accounting or breach of doty is
harretl as to a beneficiary, a jierson to whom custodial trust pro|»erty is to he paid or delivered,
or the legal representative of an incapacitated or deceased lieneficiary or payee:

(2) who has received a final account or statement fully disclosing the matter unless an
action or proceeding to assert the claim iscommenced within two years after receipt of the final
account or statement; or

(2) who has not received a final account or statement fully disclosing the matter unless an
action or proceeding to assert the claim iscommenced within three years after the termination
of the custodial trust.

(h) Except its provided in subsection (c), a claim for relief to recover from a custod
trustee for fraud, misrepresentation, or concealment related tu the final settlement of the
custodial tnist or concealment of the existence of the custodial trust, is barred unless an action
or proceeding to assert the claim is commenced within five years after the termination of the
custodial tnist.

() Aclaim for reliefis not barred hy this section if the claimant:

(1) isaminor, until the earlier of two years after the claimant becomes an adult or dies,

(0} is an incapacitated adult, until the earliest of two years after (i) theap|Niiiltllien
conservator, (ii) the removal of the incapacity, or (iii) the death of the claimant; or

(li) was an adult, now deceased, who was not mcnpatilated, until two years ufter the
claimant's death.

COMMKNT

In mi effort Inprovide us roniprrheii.’-ivc a statute
«a poMible to informthe parties nfsubstantially all

of lin-ir obligation* and rights, statutes nf limitation
lire provided in this sectmi. The limitations pro

v



videil in thin arrtiim_are derived from Il»" Uniform
[Tnhatr Code, Sections I I(Hiand 7-M»7, and from
(hr Missouri ('listodist Arl. = .

_Tinloalurrof thr limitations imposed Jiy (hr srr
lion nrrillustrated hy (hr sitnation in which acusto
ilinl trustee is remaved, resigns, or ilies. If (lie
former rustodial trustre .accouritsns ri*illlirt*il tiniler
Section Cl on_removal or resignation, nr the lie
ceaseil riiRtoilial trustee's personal re?reselltnt|ve
ncconnts, the two-year limitation of sllliseeliou
@t aﬂ)hes: Shoiilil the former custodial trustee
or the iMu'sivial representlitive fail toaceoiuil, then,

Section 17. Distribution on TVrniinnlion.

CUSTODIAL TRUSTACT

sllliseeliou (;il(2! would ap[JIy to limit the time in
which a proceeding to assert the eluimroiiM |h>enm-
meneeil. This time wonhl licgin lo run on the ilate
the trust lerminateil. Of course, if (he claim_is one
for framl or concealment, the longerlime limitation
of siihsection (lit would apply In‘any event, should
the lieneficinry heroine incapacitated nr die before
the applicable time limitation had expired, the toll-
ing provision of subsection (c) could postpone t'nc
lime bar until two years after removal of the ilis
ahility or death.

(@) Upon termination of a custodial trust, the custodial trustee shall transfer the tinex-

[Huuleil custodial tnist property:

(1) to the lieneficiary, ifnot incapacitated or deceased;
(2) to the conservator or other recipient designated by tin court for an incapacitated

lieneficiary; or

(2) upon the lieneficiary s death, in the following order:

(i)as last directed in a writing signed hy the deceased lieneficiary while not incapaci-
tated anti received hy the custodinl trustee during the life of the deceased beneficiary;

(ii) to Ihe survivor of multiple beneficiaries if survivorship is provided for pursuant to

Section fl;

(iiil as designated in the instrument creating the eustotlial trust; or
<iv) In the estate of the deceased lieneficiary.
th) If, when the custodial trust would otherwise terminate, the distributee is incapaci-
tated. the custodial trust continues for Ihe use ami benefit of the distributee as beneficiary until
the incapacity is removed or the custodial trust is otherwise terminated.
(r)Deathofa lienefiriary does not terminate the power oft he custodial trustee todischarge
obligations of the custodial trustee or lienefiriary incurred liefore the termination oft he custo-

dial lrust.

COMMKNT

This section rout mis distribution of Ibecustodial

trust property when the eusindial trust is ter-
minated under Section 2(rl, It is d.e5|?.ned In pro
vide for efficient and certain_ distribufion without
~ud,|0|a| proceedings. Subsection (nlt-'1) is an im|Mir
anl_Frowsmn fut avoiding rm.npljrntmns on dis
Intuition ami provides that distribution may lie
controlled first, bthe direction of the deceased
lieneficiary or second, hy (he custodial I rusl inslrti
men! (see Seriions 2, linud INland, only ifnneffee-
live prior designation for (lie payment or drtribu
lion of the prnﬂelty on the death of the beneficiary
lias been made, shall it pass through the henefiri
ary'sestate. . .

Th" direction to the custodial trustee by Ilie bene
firiary, who is mil ilirupnednted. for distribution oil
termination of the custodial trust may tie in any
written form cIearIF/ |dentifying Ilie distributee
I'nr.example, the following direilmo would be
udeiliiate under the statute ~ ]
I, (name of benefieiaryl hereby direct

(name of tnisteel as custodial truster, to
fransfer and pay the unexpended halance of the
cusimlial trust p.rop,ert¥ of which | am heneficiary
to as distributer mitin-terminalinn of the
trustat my death Intheevenl nflbe prior death of

iilmivi*named as distributer, | designate

as distributee of Iheciistodiallnisl prop-
errv.

Signed
Isignaturel
lieneficiary
Kate
Iteeeipt Acknowledged

(signature)
(‘iistm liarihisti
Kate

M



CUSTODIALTRUSTACT

Section IK Methods anil Forms for CreatiiiK Custodial I'Yusts.

@) Ifa transaction, iucludingadeclaratinn with respect loora transfer of s|>ecific proper
otherwise satisfies applicable law, the criteria of Section 2 are satisfied by:
m the execution anil either delivery to the custodial trustee or recording of an in

meld in substantially the following form:
TRANSFER UNDER TIIK [KNA(TINILSTATK]
UNI FORMCI ISDG)IAL TKIISTAL T

l, (name oftransferor or name and representative capacity ifa fiduciary), trans-
ferto (name of trustee other tban transferor), as custodial trustee for (name
of lienrficiary) as beneficiary and as distributee on termination of the tnist in absence
of direction by the beneficiary under the IKnacting statel Uniform Custodial TVust Act, the
following: (insert a description of the custodial trust properly legally sufficient to identify and
transfer each item of i rnperly).
Dated:

(Signature); or
2 the execution and the recording or giving notice of its execution to the beneficia
an instrument in substantially the following form:
DECLARATION OF TRUST UNI)ER THE |[ENACTING STATE|
UNIFORM CUSTODIAL TRUST ACT

l, (name ofowner of properly), declare that henceforth I hold as custodial trustee
for (name of beneficiary other than transferor) as beneficiary and as dis-
tributee on termination ofthe trust inabsence of direction by the beneficiary under the | Enact-
ing statel Uniform Custodial 'IVusl Act, the following; (Insert a description of the custodial
trust pro|>erly legally sufficient to identify and transfer each itemofprola:rty).
Dated:

(Signature)
<b) Customary methods of transferring or evidencing ownership of property may be used
to create a custodial trust, including any of the following:

(1) registration of a security in the name of a tnist company, an adult other than the
transferor, or the transferor if the beneficiary is nthi r than the transferor, designated in sub-
stance "as custodial trustee for------------ (name of beneficiary) under the IKnacting statel Uni-
form Custodial TVust Act”;

(2) delivery of a certificated security, or a document necessary for the transfer of an
unrertificated security, together with any necessary endorsement, to an adult other than the
transferor or to a trust company as custodial trustee, accompanied by an instrument in sub-
stantially the form prescribed in subsection (a)( I);

CDpayment of money or transfer of a security held in the name of a broker or a financial
institution or its nominee to u broker or financial institution for credit to an account in the name
of a trust company, an adult other than the transferor, or the transferor if the beneficiary is
other than the transferor, designated in substance: "as custodial trustee for (name of
beneficiary) under the | Enacting statel Uniform Custodial TVust Act";

(1) registration of ownership ofa life or endowment insurance policy or annuity contract
with the issuer in the name of a trust company, an adult other than the transferor, or the
transferor ifthe lieneficiary is other than the transferor, designated in substance: "as custodial

trustee for------------ (name ofbeneficiary) under the IKnacting statel Uniform Custodial TVust
Act"™;

5) delivery of a written assignment to an adult other than the transferor or to a tru
company whose name in the assigm lent is designated in substance by the words: "as cuslisliul
trustee for----------- (name of beneficiary) under the | Enacting state) Uniform | 'ustodiul TVusl
Act";

ID



CUSTODIALTItIST ACT

t(i) irrevocable exercise nfa putter nfappointment, pursuant In its terms, in favor nfa
IniHt company, an adult other than the timiee nf the power, nr Ihe donee who holds the power if
the henpficiary is other than the donee, whose name in the appoint nent is designated in sub-
stance: "as custodial trustee for (name of lieneficiary) under the | Knurling statel
Uniform Custodial TVust Act";

(7) delivery ofa written notification or assignment ofa right to future payment under a
contract to an obligor which transfers the right under the contract to a trust company, an adult
ot her Iban the transferor, or lhe Iransferor if Ihe lieneficiary isother tban tlie transferor, whose
name in the notification or assignment is designated in substance: "as custodial trustee for

(name of beneficiary) under the IKnacting statel Uniform Custodial TVust Act";

<Hexecution, delivery, and recordation ofa conveyance ofan interest inreal property in
the name .ifa trust company, an adult ot her tban lhe transferor, or the transferor if the benefici-
ary is other than the transferor, designated in substance: "as custodial trustee for

(name of beneficiary) under the IKnacting statel Uniform Custodial IVust Act";

(it) issuance of a certificate of title by an agency ofa slate or ofthe United States which
evidences title to tangible personal property:

(i) issued in the name of a tnist company, an adult other than tin- transferor, or the
transferor if the beneficiary is other than llie transferor, designated insubstance: "as custodial
trustee for (name of beneficiary) under the IKnacting statel Uniform Custodial'lVust
Act"; or

(ii) delivered to a trust company or an adult other than the transferor or endorsed by
the transferor to that person, designated insubstance: “as custodial trustee for (name
of lienpficiary) under the | Knacting state 111nifnrm (‘ustodial TVust Act"; or

(10) execution and delivery of an instrument of gift to a trust company or an adult other
than the transferor, designated in substance: "as custodial trustee for (name of bene-
ficiary) under the IKnacting statel Uniform Uuston.nl 'IVVust Act.”

COMMKNT

This section largely follows Section 0 of ITMA.
It Prowdes instructional detail for forms and
methods of transferring assets that satisfy the re-
quirements of the statute. Although many nf the
customary methods of transferring assets are iden
lifted, thése methods are not intended to lie exrltl-
sive since any type of property that can lie trans-
ferred by any legal means is intended to tie within

of Section 2 are met. The methist of transfer or con
vevance appropriate to the asset should tie used,
e% if land is involved, a deed or conveyance that
satisfies the local requirements would Im>appropri-
ate. In the effort to make the statute as self
contained anil as fully explanatory as possible,
these provisions for implementation are included in
the statute rather than licing appended nr inserted
in the t'moments.

the scope nfthe statute, provided the requirements

Section 19. Applicable Law.

(@) This | Act| applies to a transfer or declaration creating a custodial trust that refers In
this | Act| if, at the time of the transferor declaration, the transferor, lieneficiary, or custodial
trustee is a resident of or has its principal place of business in (his Stale or cast sl'al (rusl
prigierty is located in this Stale, The custodial trust remains subject to this | Act |despite a later
change in residence or principal place of business of the (ransferor, lieneficiary, or custodial
Iruslec, or removal ofthe custodial trust property from this Slate.

(b) Atransfer made pursuant to anact ofanother state substantially similar to this | Act| is
governed hy the law nf (hat state and may he enforced in this State.

COMMKNT
This section is designed to avoid confusion in the  event ii party nrassets are removed from the state.

20
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Section 20. Uniformity of Application unit Construction.

This | Act| shall he applied and construed to effectuate its general purpose to make uniform
the law with respect to the subject of this I Act| among stales enacting it.

Section 21. Short Title.
This | Act| may he cited as the 'jName of Enacting Statel Uniform Custodial I\Vust Act.”

Section 22. Severability.

Ifany provision of this |Act| or its application to any [tersnn or circumstance is held invalid,
the invalidity does not affect other provisions or applications of this [Act) which can he given
effect without the invalid provision or application, and to this end the provisionsofthis| Act |are
severable.

Section 22. Effective Date.
This | Act| takes effect

21



DIVISION OF LEGAL SERVICho
LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
(907) 405-3867 or 465-2450
FAX (907) 465-2029
Stop 3101 ey A e ska seuson 210
MEMORANDUM April 18, 1993
SUBJECT: Sectional Summary of HB 280
TO: Representative Carl Moses
Chair _
House Rules Committee
FROM: Theresa L. Bannister?

Legislative Counsel

You have requested a sectional summary of the above described hill.

As a preliminary matter, note that a sectional summary of a hill should not be
considered an authoritative interpretation of the bill and the bill itself is the best
statement of its contents.

Section 1 Contains the entire hill. Adds a new chapter, the "Alaska Uniform
Custodial Trust Act."

Sec. 1360.010 authorizes a person to create a custodial trust of Prop_erty by a written
transfer of the property to another person or by a written declaration, Places title
to the custodial trust _Eroperty in the custodial trustee and the beneficial interest in
the beneficiary. Prohibits termination of a custodial trust by the transferor except as
provided in the section. Terminates the trust on the heneficiary’s death. Authorizes
a person to augment exmtmg custodial trust property. Authorizes the transferor to
designate, or authorize the designation of, a successor custodial trustee in the trust
instrument.  States that the chapter does not displace or restrict other means of
creating trusts.

Sec. 13.60.020. Authorizes a person to create a custodial trust upon the occurrence
of a future event. Authorizes the designation of a substitute or successor custodial
trustee. ldentifies the documents that can be used to make a designation; otherwise,
requires the designation to be registered with or delivered to a specified person.

Sec. 1360 030. States that the obligations of a custodial trustee arise when the
trustee accepts the custodial trust property. States how the acceptance may be



Theresa L. Bannister
April
Page 2

evidenced. States that upon acceptance the trustee is subject to the personal
jurisdiction of the court with respect to a matter relating to the trust.

Sec. 13.60.040. Unless otherwise directed by an instrument designating a custodial
trustee under sec. 13.60.020, authorizes a person holding the property of, or owing
a debt to, certain incapacitated individuals to make a transfer to certain persons as
custodial trustee for the incapacitated individuals. Transfers over $20,000 must be
authorized by the court. States that a written acknowledgement of delivery signed
by the custodial trustee constitutes a sufficient receipt and discharge for the

transferred property.

Sec. 13.60 050. States that beneficial interests in a custodial trust created for multiple
beneficiaries are separate trusts of equal undivided interests for each beneficiary.
Indicates when a right of survivorship exists. Authorizes administration as a single
custodial trust for custodial trust property held by the same trustee for the same
beneficiary. Requires separate accounting to each beneficiary with regard to

custodial trust property held for more than one beneficiary.

Sec. 13.60.060. Establishes the general duties of, and the standard of care to be
exercised by, the custodial trustee. States that the exercise of a durable power of
attorney for an incapacitated beneficiary is not effective to terminate or direct the

administration or distribution of a custodial trust.

Sec. 13.60.070. Establishes the general powers of a custodial trustee. Indicates that
the section does not relieve a custodial trustee from liability for a violation of sec.
13.60.060.

Sec. 13.60.080. Establishes how the custodial trustee may use custodial trust property.

Sec. 13.60.090. Determines when the custodial trustee may administer a custodial
trust as for an incapacitated beneficiary. Establishes what a custodial trustee may
rely on to determine that the beneficiary is incapacitated. Indicates when a custodial
trustee for an incapacitated beneficiary can administer the trust as for a beneficiary
whose incapacity has ended or changed. On petition of certain persons directs the
court to determine whether the beneficiary is incapacitated. Directs a custodial
trustee to administer the custodial trust as for an incapacitated beneficiary under
other given circumstances if there isn’t a determination of incapacity under (b) or (d)
of this section. States that the incapacity of a beneficiary doesn’t terminate the trust,
a successor trustee designation, the trustee's rights or powers, or the immunities of

certain third persons.

Sec. 13.60.100. Exempts a third person who deals with a custodial trustee in good
faith and without a court order from being held liable for dealing with the custodial

trustee in certain circumstances.
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Sec. 13.60.110. Authorizes a third person to bring certain claims against the custodial
trust property by proceeding against the trustee in a fiduciary capacity. States that
a custodial trustee is not personally liable to a third person on certain contracts and
for certain obligations. States that a beneficiary is not personally liable to a third
person for certain obligations or torts unless certain circumstances exist. States that
(b) and (c) of the section do not preclude proceedings to establish the liability of the
trustee or beneficiary to the extent the person sued is protected as the insured by

liability insurance.

Sec. 13.60.120. Addresses the declination, resignation, incapacity, death, and removal
ofcustodial trustees. Addresses the designation and succession of successor custodial

trustees. Addresses the handling of trust property and records in these circumstances.

Sec. 13.60.130. States that, except as otherwise provided in the custodial trust
instrument, in an agreement with the beneficiary, or by court order, the custodial
trustee is entitled to reimbursement for reasonable expenses, may charge a

reasonable compensation for services, and does not need to furnish security.

Sec. 13.60.140. Addresses the reporting and accountmg requirement for the custodial
trustee. Authorizes certain persons to petition the court for an accounting or
approval of final accounts. Authorizes the court to require or permit the custodial
trustee or the custodial trustee's legal representative to account. If a custodial trustee
is removed, directs the court to require an accounting and to order delivery of the
trust property and records to the successor custodial trustee and the execution of
certain instruments. Authorizes the court under certain circumstances to issue
instructions to the custodial trustee or to review the acts of the trustee or the
compensation determined by the custodial trustee for the services of the custodial

trustee or others.

Sec. 13.60.150. Indicates when actions against a custodial trustee are barred.

Sec. 13.60.160. Indicates how the custodial trustee is to distribute the custodial trust
property when the custodial trust is terminated. Provides for continuation of the trust
if the distributee is incapacitated and until certain circumstances occur. Prevents the
death of the beneficiary from terminating the custodial trustee’s power to discharge
certain obligations.

Sec. 13.60.170. Establishes methods and forms for creating custodial trusts.

Sec. 13.60.180. Indicates what law applies to transfers or declarations creating

custodial trusts.

Sec. 13.60.190. Directs hov the chapter is to be applied and construed.



Theresa L. Bannister

April 18 1983

Page 4

Sec. 13.60.900. Defines the terms used in the chapter.
Sec. 13.60.990. Gives the chapter a short title.

If | may be of further assistance, please advise.

TLBdmb
93-127.1mb
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MEMORANDUM
Date: February 7th. 1994

To: Senator Loren Leman

Chairman. Senate State Affairs Committee

From: Representative Carl E. Moses
Chairman. House Rules Committee

Re: Request for Hearing

I would like to request a committee hearing for HB 280 at your earliest convenience. HB 280

would adopt the Uniform Custodial Trust Act.

The Uniform Custodial Trust Act (UCTA) offers everyone a chance to establish a kind o f trust

that guarantees control of property at alime when a person becomes incapacitated, and that may
also be used to pass on property at death without probate. The act is designated to offer a new,
very simplified custodial trust, making the benefits oftrusts available to people without extensive

financial assets.

fhe state of Alaska should consider adoption ofthe UCTA. Custodial Trusts are inexpensive to
create, they can he set up hy a simple language reference in statute, the person who creates the
trust retains control over it until incapacity or death and the trusts are comprehensive - that is they

can contain real or personal property, tangible or intangible.

This legislation was introduced during the last session ofthe 17th legislature; it had bi-partisan
support, public testimony, and CSHB 509(L&C) passed the House unanimously, 36 to zero.

Due to a lack oflime, the biil did not get a vote in the Senate.

11B 280 is a non-controversial bill and | would appreciate prompt scheduling in the Senate State

Affairs Committee. Ifyou have questions, please contact Karen Brand of my staffat 3765.




SPONSOR STATEMENT
UNIFORM CUSTODIAL TRUST ACT

If enacted, HB 280 would adopt the Uniform Custodial Trust
Act into Alaska Statute.

The Uniform Custodial Trust Act (UCTA) makes the benefits of
trusts available to people without extensive financial
assets. It offers everyone a chance to establish a kind of
trust that guarantees control of property at a time when a
person becomes iIncapacitated, and that may also be used to
pass on property at death without probate. The act is
designed to offer a new, very simplified custodial trust.

The UCTA was inspired by the Uniform Transfers to Minors
Act, and the highly useful concept of a custodian for
property of a minor under the terms of that act.

The UCTA is also endorsed by the American Bar Association

The state of Alaska should consider adoption of the UCTA.
Custodial Trusts are inexpensive to create, they can be set
up by a simple language reference in statute, the person who
creates the trust retains control over it until incapacity
or death and the trusts are comprehensive - that 1is they can
contain real or personal property, tangible or intangible.

The most frequent users of this trust will most likely be
senior citizens who want to provide for the management of
assets in the event of future iIncapacity. Persons leaving
the country temporarily can also place their property with
another for management without relinquishing permanent
control of their property.

HB 280 is a 1ion-controversial bill and 1 would appreciate
consideration and affirmative action by the committee.



FISCAL NOTE
STATE OF ALASKA BILL NO. HB 280
194 LEGISLATIVE SESSION

Revision Date: December 9, 1993 Department Affected: Department of Law
Title: "An Act adopting the Uniform Custodial Trust BRU: Legal Services

AcC Component: Operations

Sponsor: House Rules Committee

Requestor: Governor's Office COMPONENT SERIAL NO. 0093

EXPENDITURES/REVENUES:

OPERATING FY 95 FY 96 FY 97
PERSONAL
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPITAL

REVENUE

FUNDING:

1002 Federal
1003 GF Match
1004 GF

1005 GF/Program
1006 GF/MHTIA
OTHER

TOTAL
POSITIONS:

PART-TIME
TEMPORARY

Estimate of current year (FY94) impact: -0-

ANALYSIS: (Attach a separate page if necessary.)
Please see the attached analysis. -
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Prepared by: Richard I. Pegues. D iffc to r Phone: 465-3672
Division: Administrative* Steryices Division ) , Date: December 9. 1993
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Approved by Commissmmer:  Charles b. Cole. Attorney General
Agency: Department of L n Bate: December 9. 1993
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 280
1994 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

The Custodial Trust Act is designed to provide a statutory standby inter vivos trust for individuals whc
typically are not very affluent or sophisticated, and possibly represented by attorneys engaged in general rther than
specialized estate practice. The most frequent use of this trust would be in response to the commonly occurring need oi
elderly individuals to provide for the future management of assets in the event of incapacity.

Although the most frequent use probably will be by elderly persons, it is also available for a parent tc
establish a custodial trust for an aduic child who may be incapacitated; for adult persons in the military, or those leaving
the country temporarily, to place their property with another for management without relinquishing beneficial ownership
of their property; or for young people who have received property under the Uniform Transfers to Minors Act to continut
a custodial trust as aduits in order to obtain the benefit and convenience of management services performed by ihr
custodial trustee

The objective of the statute is to provide a simple trust that is uncomplicated in its creation, administration
and termination. Consequently, the statute should also serve to avoid unnecessary administrative and legal costs and t
conserve the corpus of individual trusts. These are transactions involving private persons, and the bill will therefore no
have an impact on the Department of Law or state government.



FISCAL NOTE
STATE OF ALASKA BILL NO. HB 280
1993 LEGISLATIVE SESSION

Revision Date:  April 120 1993 Department Affected: Department of aw
Title: *An Act adopting the Uniform Custodial BRU: Legal Services
Trust Act* Component Operations

Sponsor House Rules Committee

Requestor:  House Rules Committee COMPONENT SERIAL NO. 0093

EXPENDITURES/REVENUES:

OPERATING FY %4 FY 95 FY 96 FY 97 Fy 98 FY 99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 O 0 0 4-

CAPITAL

REVENUE
FUND SOURCE:

FUNDING:

1002 Federal Receipts

1003 GF Meatch

1004 GF

1005 GH'Program Receipts

1006 GF/MHTIA

OTHER

TOTAL O -0 -0 (03 O O

FULL-TIME 0 O 0 O 0 O
PART-TIME
TEMPORARY

Estimate of current year (FY93) impact -0
ANALYSIS: (Attach a separate page if necessary.)

Please see the attached analysis.
Prepared by: Richard . Peques, Director / / N Phone:  465-3672
Division: Administrative Serviaft DiyisiorT e / Date:  April 12.1993

Approved by Commissioner:  Charles E. Cole, Atlornewjeneral
Agency: Department of Law Date:  April 12.1993

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office
Rev 11/92 Page 1 ot 2



FISCAL NOTE

103 LEEIS ATV E S Ession BILL NO. HB 280

ANALYSIS (Continued):

The Custodial Trust Act 1is designhed to provide a statutory standby
inter vivos trust for individuals who typically are not very affluent or
sophisticated, andpossibly represented by attorneys engaged in general
rather than specialized estate practice. The most frequent use of this trust
would be in response to the commonly occurring need of elderly individuals to
provide for the future management of assets in the event of iIncapacity.

Although the most frequent use probably will be by elderly persons,
it is also available for a parent to establish a custodial trust for an adult
child who may be incapacitated; for adult persons in the military, or those
leaving the country temporarily, to place their property with another for
management without relinquishing beneficial ownership of their property; or
for young people who have received property under the Uniform Transfers to
Minors Act to continue a custodial trust as adults in order to obtain the
benefit and convenience of management services performed by the custodial
trustee.

The objective of the statute is to provide a simple trust that is
uncomplicated inits creation, administration, and termination.
Consequently, thestatute should also serve to avoid unnecessary
administrative and legal costs and to conserve the corpus of individual
trusts. These are transactions involving private persons, and the bill will
therefore not have an impact on the Department of Law or state government.
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Attorney, Uniform Law Commissioner
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Uniform Law Commissioner
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PURPOSE: To make the benefits of trusts available to people
without extensive financial assets.
ORIGIN: Completed by the Uniform Law Commissioners in
1987.
ENDORSED BY: American Bar Association
STATE
ADOPTIONS: Arkansas
Hawaii
Idaho
Minnesota
New Mexico
Rhode Island
Virginia
Wisconsin
1993
INTRODUCTIONS: Massachusetts
For any further information regarding the Uniform Custodial
Trust Act, please contact John McCabe or Katie Robinson at 312-
915-0195.

A Few Facts About

THE UNIFORM CUSTODIAL TRUST ACT

(1/15/93)
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WHY_S.TATES SHOULD ADOPT. THE

W IE PRM .CT?2.TPPIAL_TRU.?.TLACT

The Uniform Custodial Trust Act (UCTA), promulgated by the
N ational Conference of Commissioners on Uniform State Laws in
1987, offers everyone a chance to establish a kind of trust that
guarantees control of property at a time when a person becomes
incapacitated, and that may also be used to pass on property at
death without probate. The act is designed to offer a new, very
sim plified custodial trust, making the benefits of trusts
available to people without extensive financial assets.

The UCTA was inspired by the Uniform Transfers to Minors
Act, and the highly useful concept of a custodian for property of
a minor under the terms of that act. But why should minors be
the only beneficiaries of a good idea?

There are many reasons why every state should consider and
adopt the Uniform Custodial Trust Act.

INEXPENSIVE

A custodial trust is inexpensive to create. Fees for
consultation and drafting w ill be minimum - and non-existent in
many cases. In addition, the UCTA provides an alternative to a
costly court-supervised conservator or guardian. It can be used

to avoid the costs and delays of probate proceedings at death.
Economies can accrue broadly with the use of custodial trusts.
SIMPLE
A custodial trust can be set up .by simple language referenc-

ing the statute. No elaborate trust document s necessary.
Rights and obligation are derived directly from the statute.

CONTROL

Any person who <creates a custodial trust retains complete

control over it wuntil incapacity or death. The named trustee
manages the property in the case of incapacity, but until then,
control remains with the beneficiary - the creator of the trust.

The beneficiary directs the management of the property, receives
income and principal, and can cancel the trust at any time.



COMPREHENSIVE

Any kind of property, real or personal, tangible or
intangible, can be put in a custodial trust. Anybody can be made
a beneficiary. Any legally competent person or entity can be

appointed as trustee.

The Uniform Custodial Trust Act is simple, inexpensive,
comprehensive, and complete. The most frequent users of this
trust w ill most likely be senior citizens who want to provide for
the management of assets in the event of future incapacity. It
is also available for a parent to establish a custodial trust for
an adult child who may be incapacitated. Those leaving the

country temporarily can also place their property with another
for management without relinquishing permanent control of their

property.

The Uniform Custodial Trust Act should be adopted in every
state. Although it meshes with the Uniform Probate Code (UPC),
it is appropriate in states which have not adopted the UPC.



WIFQFM CTS.IP.D.IAL TRysT ACT

We are perfectly free to be irresponsible with the property

that we accumulate. We can dissipate it, abandon it, or ignore
it. Most of us choose to be more responsible, however. We tend
to accumulate property for the economic security it provides
ourselves and our families. It comes as a great shocJc,
therefore, when we find that controlling and protecting it at key
moments in our lives is much harder than we imagined. W hat
happens if we become incapacitated? Guardianships and <cons-
ervatorships are expensive la3t resorts that mean total loss of
control. What happens when we die? W ills and the probate
process o ffer some solace, but probate becomes more onerous and
expensive than helpful. Extensive es'ate planning with its
panoply of generation-skipping devices, such as trusts, is
expensive and beyond the resources of most people. The search

for a better way continues.

The Uniform Law Commissioners' Uniform Custodial Trust Act,

promulgated in 1987, offers some needed help. Inter vivos and
testamentary, discretionary trusts are too complicated to meet
certain needs. But the trust form of ownership, sim plified and
carefully prescribed in a statute, can meet them - thus the

Uniform Custodial Trust Act (UCTA).

A trust s, simply, a legal structure for organizing the
ownership and management of property for its preservation on
behalf of specified individuals. A trust involves three
fundamental participants: a donor who puts property in a trust; a
trustee who owns and manages the trust; and beneficiaries who
receive the financial benefit of the trust and for whom the
property is preserved. A trust arises in a trust agreement or
instrument (a document) in which the donor names the trustee and
beneficiaries. The donor also establishes the trustee's powers
over the property and the beneficiaries' rights to principal and
income in the trust instrument. The donor then transfers
property to the trustee, who owns it for the benefit of the
beneficiaries. The trustee is also a fiduciary, meaning that he
or she is subject to special rules and standards of care when
managing the trust's assets. All trusts have these characteris-
tics, and a custodial trust is but one of a number of kinds of
trusts.

The UCTA allows any person to create a custodial trust by
executing a simple statement (it may be a separate document or

merely a notation on an existing title document) that the
property is being placed in trust under the Act. The trustee's
obligations arise wupon acceptance of the property. That is all

that is necessary to create the trust.



The UCTA permits a kind of springing trust too - a trust

that arises upon the happening of a future event. Any person can
create such a trust w ith respect to specific property by
executing a simple statement, indicating that the trust will be

established upon the happening of the event.

The UCTA also allows anybody obligated to an incapacitated
person, without a conservator (a conservator is a court-appointed

manager of an incapacitated person's property), to establish a
custodial trust into which property satisfying the obligation is
placed for the incapacitated person as beneficiary. If the value
of the property so placed exceeds $20,000, however, a transfer

into such a trust must be approved by a court.

What distinguishes a custodial trust from other kinds of

trusts? To begin with, the UCTA governs all aspects of the trust
relationship, including a trustee's powers and obligations.
Therefore, elaborate trust documents are not needed. Second, a
custodial trust exists at the will of its beneficiaries. Any
beneficiary can terminate his or her share of the trust. Third,
trust beneficiaries can direct the trustee's payment of income to
themselves. Fourth, the beneficiaries can direct the trustee's
investment and management of the trust property. Fifth, at a
beneficiary's incapacity, the trust continues as a discretionary
trust, with the trustee as a full fiduciary. Therefore, no
conservator needs to be appointed for the purposes of managing
the trust property. Sixth, a beneficiary may direct the trustee
by a simple writing to distribute the trust property in any
fashion the beneficiary desires at the beneficiary's death. The
w riting is not ~ will unless the beneficiary makes it one, and

the distribution is a non-probate transfer of the property.

These powers of beneficiaries distinguish a custodial trust
from all other trusts. Trustees under the common law are not
subject to the direction of beneficiaries. The powers of the
beneficiaries in the UCTA suggest why such a trust is called
"'custodial®™ and suggest the values of a custodial trust, as well
as its Ilim itations.

A trust is custodial because the trustee's powers are
lim ited by the beneficiaries - the trustee is a custodian for the
beneficiaries' interests. The trustee is a custodian wuntil such
time as a beneficiary becomes incapacitated. The custodial trust
is an ideal form of ownership for anyone who wants to make sure
property is properly managed before incapacity and protected
afterwards. A person with property merely conveys the property
to a trustee, naming himself or herself as beneficiary. W hile
there are no questions of capacity, the beneficiary retains
significant powers over the property. At incapacity, his or her
appointed trustee continues to manage the property and use it for
the beneficiary. | f incapacity is temporary, the beneficiary
reasserts his or her powers when capacity returns. If at any
tim e a beneficiary with capacity desires to terminate the
custodial trust, he or she simply terminates it.



Who w ill use the trust? Older people who want to make sure
they control who manages their property when they are incapacita-

ted, are the most likely wusers of the UCTA. People who go on
long trips and who want to assure proper management while they
are gone or who want protection if they become incapacitated
w hile traveling can use a custodial trust rather than a power of
attorney if it suits their needs. These are examples of people

and situations for which the UCTA was created.

At the same time, people who need discretionary trusts for
estate planning and ta x purposes w ill continue to turn to
traditional trust law. The control provided to beneficiaries in

the UCTA and the ability to terminate a custodial trust do not
make it suitable for these purposes.

The UCTA fills very particular needs of ordinary people. It
3hould be considered strongly by any state or jurisdiction
conscious of the difficulties an ordinary person has in preparing
for personal incapacity and death.



A100-YEAR TRADITION OF EXCELLENCE

The National Conference Of Commissioners On Uniform State Laws

In the latter part of the 19th century, about the time a prominent law professor was charac-
terizing state legal systems as "a whimsical diversity of laws," a movement began taking hold
for the development of uniform laws among the states.

The Alabama Bar Association took the first formal action to encourage the development
of "uniform” laws in 1881. But it was not until August 1889, during the 12th annual meeting
of the American Bar Association, that the legal community made a formal resolution to work
for "uniformity in the laws" of the then 44 states.

New York was the first state to act. In 1890 it authorized the governor to apﬁoint three
commissioners to "examine the subjects of marriage and divorce, insolvency, the form of
notarial certificates and other subjects; to ascertain the best means to effect an assimilation
and uniformity of the laws of the states; and especially to consider whether it would be wise
and practicable for the state of New York to invite other states of the Union to send repre-
sentatives to a convention to draft uniform laws to be submitted for the approval and adop-
tion of the several states...." A few months later the ABA endorsed the New York action and
urged the states, the District of Columbia anti territorial legislatures to follow New York’s
lead.

In the Beginning — Seven States

Sixother states heeded the call and joined New York at the first meeting of the "Conference
of State Boards of Commissioners on Promoting Uniformity of Law in the U.S." in Saratoga
Springs, New York on August 24, 1892. They were Delaware, Georgia, Massachusetts,
Michigan, New Jersey and Pennsylvania.

The new Commissioners wasted no time. They immediately completed and urged states
and territories to adopt three acts —Relating to Acknowledgments on Written Instruments,
Validating Wills Lawfully Executed Without the State, and Recognizing as Valid Wills
Probated in Another State.

They also recommended that states enact laws governing payment of notes, validating con-
tracts and divorce and marriage. With great variance in the marriage consent age, they
proposed raising the marrying age to 18 for males and 16 for females.

They also adopted a table o fweights and measures, noting "it will probably be a surprise
to most people to learn that legal weights ofa bushel... with the exception of wheat alone, vary
in all the states."

After this burst of activity, the Conference produced no other proposals until 1896, when
the Negotiable Instruments Law was comBIeted. The NIL was the first act adopted by every
state and the District of Columbia; it later became the basis for Article 3 of the Uniform Com-
mercial Code.

Then There were 33

By 1900, 31 states and two territories had appointed commissioners on uniform laws.
During the first decade of the new century the Uniform Law Commissioners (ULC) con-
centrated on legislation to facilitate interstate commerce, drafting laws concerning sales,
warehousing and transportation. A majority of states adopted all of these pioneering acts
before they, aswell as the Negotiable Instruments Law, were superseded by the Uniform Com-
mercial Code some 40 years later.



By 1910, only Nevada and the Territory of Alaska had not appointed commissioners. They
came aboard by 1912.

In its third decade, the Conference considered and adopted legislative proposals on issues
ranging from partnerships to child labor. And in 1915, the organization officially became
known as the National Conference of Commissioners on Uniform State Laws.

The ULC responded to problems of the 1920s with proposals in such areas as aviation and
public utilities. In the 1930s, Commissioners wrestled with machine gun laws as well as torts
and trusts.

Fifty-Year Assessment

As the Conference approached its golden anniversary year, its leadership began a reassess-
ment to determine how tne ULC could better serve the federal system. Though the past had
been productive, Commissioners decided they could play a more useful role in the Future if
they attacked major problems with comprehensive le gi solutions rather than trying to address
them piecemeal.

That decision led to the launching of the mammoth project that produced the Uniform
Commercial Code (UCC). The ULC officially took on the task of drafting a comprehensive
code to provide guidelines for all commercial transactions in 1940. Work on some of its com-
ponents had already begun. In 1947 the ULC and the American Law Institute joined in a
partnership that put all the components together in a Uniform Commercial Code thatwas of-
fered to the states for their consideration in 1951. More than a decade of difficult battles for
adoption in every state followed. But by 1967, all the states had enacted the Code except for
Louisiana, which remains the lone holdout on several code provisions.

The breadth and depth of the UCC are difficult to grasp. It guarantees that commercial
transactions in California are subject to the same law as transactions in Maine. A child pur-
chasing penny candy in a neighborhood shop and a manufacturer buying robot welders for his
assembly line both complete their transactions within the framework of the UCC. In UCC
states, tne code encompasses every sale of goods from crude oil to autos, every bank check
written, and all commercial paper, stock and bond transactions.

The UCC is not set in stone. In 1987 the first new article since 1951 was approved, estab-
lishing law for the billion dollar leasing industry. As the Conference embarks on its second
century, it isdealing with major changes instate payment system law, including electronic funds
transfers, to bring the Code into the 21st century of finance.

The UCC’ssuccess as a comprehensive solution inspired Commissioners to produce and
work for enactment of a wide variety of legislative solutions to other basic state problems.
These have included: the Uniform Probate Code, Uniform Consumer Credit Code, Uniform
Marriage and Divorce Act, Uniform Alcoholism and Intoxication Treatment Act and a pack-
age of proposals designed to do for land transactions what the UCC did for transactions in the
commercial realm — provide modem law to deal with modem problems.

While forging these major broad projects — primarily from tne 1960s to the early 1980s —
the UL C also completed legislation needed by the states to deal with more specific problems.
Among these proposals were the Child Custody Jurisdiction Act, Anatomical Gift Act, amajor
revision of the Limited Partnership Act and the Determination of Death Act.

Agendas are made by a Scope and Program Committee. Most recently, commercial and
family law have been focal areas for drafting efforts. Among the "products” of the 1980s are
two new Articles to the Uniform Commercial Code, a Trade Secrets Act, the Transfers to
Minors Act, Premarital Agreement and Marital Property Acts, and acts addressing such topi-
cal issues as surrogate mother contracts and rights of the terminally ill.
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Lniform State Laws arc [lie products of a unique
organization that ha' been working tor the improvement
of Mate laws since 1892. The National Conference of
Commissioners on Uniform State Laws, representing both
Mate government ana the legal profession, is a genuine

confeueration of state interests.

Tudav mere are more than 300 practicing lawvers,
luJges. law professors and government officials serving as
Uniform Law Commissioners (ULC). These state-appoint-
ed commissioners, selected for their wiue range of legal
expertise and experience, provide an immeasurable re-
source for drafting “uniform'>and “model” state laws.

ULC Uniform Acts, Codesand Court Rules - needed
where differences in state laws create specific interstate
and national problems - have ranged from eliminating
lurisdictional child custody disputes to addressing the
legalities of electronic transfer of stock ownership.

When uniformity is neither practical nor necessary,
ULC Model Acts haye provided states with a concisely-
structured legislative framework adaptable to their partic-
ular needs and problems - in areas such as sentencing and
correction reform, and state administrative procedures.

Differences in state laws can deter the free flow of
goods, credit and services; restrain full economic growth;
ana invite federal intervention to compel uniformity.
Constitutionally, states have wide latitude for cooperating
to solve tnese problems. ULC is their own cooperative
institution for doing so, as well as for contributing to tne
continuing process of law reform and progress.

National Conference
rg>~« of Commissioners
1 on Uniform State Laws

Norn St Cair Street
1aoo IllinoisoOoll
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