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The measure, based on CSSB 469 (Resources) of the last legislature, sets out a series 
of proposed amendments to ch. 66, SLA 1991, the legislation reconstituting the 
mentai health trust. Necessarily, I will discuss these provisions out of the order in 
which they appear in the bill.

I

Sec. 54 of existing ch. 66, SLA 1991, reconstitutes the corpus of the mental health 
trust by identifying specific land held by the state and that is to be conveyed by it in 
order to reconstitute the trust. Sec. 55, ch. 66, SLA 1991, authorizes substitution of 
other state land (i.e. "replacement land" as substitution for former mental health 
lands that now cannot be returned to the trust because it is unavailable to the state) 
to the reconstituted trust and sets out standards to guide the making of replacement 
land substitutions. Sec.‘56, ch. 66, SLA 1991, is an enforcement mechanism in that 
it hypothecates or pledges certain state assets to secure the transfer of compensation 
due the reconstituted trust corpus. These provisions are proposed to be repealed by 
bill section 8.

In their place, bill section 6 proposes to reconstitute the trust corpus in the 
permanent law. Some, but not all, of the land identified in sec. 54, ch. 66, SLA 1991, 
is carried over into this section. Omitted from the list approved in the 1991 Act is 
land identified in paragraph (5) (Tanana Valley State Forest and Haines State Forest
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Resource Management lands), paragraph (6) (other land satisfactory to the plaintiffs 
drawn from legislatively-designated areas), and paragraph (7) (compensation land 
identified under former sec. 55). Added, in the enumeration set out in bill section 
6, is land subject to "other lease" (proposed AS 38.05.800(2)(A)), land subject to 
mining claim or sale of materials (proposed AS 38.05.800(2)(D) and (E)), and land 
exclusive of that necessary to carry out purposes of an interagency land management 
agreement (proposed AS 38.05.800(3)).

In the 1991 legislation, existing AS 38.05.800 was to have been repealed. Since, in 
this bill, AS 38.05.800 would be modified and continued, the change set out in bill 
section 7 drops M a t  section from the list of sections repealed in the 1991 legislation.

II

This legislation also proposes to revise the mechanism by which to reconstitute an 
important element of the mental health trust, the mental health trust income account. 
Under current AS 37.14.036(c), the state obligates itself to pay to the mental health 
trust income account a declining percentage (six percent at inception declining to one 
percent in the last years) of unrestricted state revenue, the last payment to be made 
by June 30, 2003. The change proposed by bill seeuun 4, a reenactment of AS 
37.14.036(c), directs that a fixed annual payment of six percent of unrestricted state 
general fund revenue be allocated for an indefinite period "as compensation for land 
that constituted the [original] trust . . .  and that is not reconstituted as part of the 
mental health trust corpus established under AS 38.05.800. . . ." The payment, when 
made by the state and received by the trust, would be added to the balance of the 
mental health trust income account, the principal source of support for the programs 
and services to the trust beneficiaries.

However, payment of the allocation requires legislative appropriation. As a 
guarantee that the allocation will be made, bill section 5 adds two subsections to 
AS 37.14.036. Under proposed subsection (d), land that came to the state under the 
mental health enabling act and that has been since placed in so-called "legislatively- 
designated" land status--state park, state forest, state game refuge, and the like-would 
be pledged as security. Under proposed subsection (e), the superior court is given 
the authority to determine the manner of the trust’s foreclosure against those lands 
in the event the state fails to make the required allocation under subsection (c).

I want to note that it was the decision to convert the six percent payment obligation 
from one with a set termination date to one of indefinite duration that prompted the 
addition or revision of permanent law sections and the repeal or deletion of 
temporary law sections.



III

Two provisions, bill sections 2 and 3, change provisions of ch. 66, SLA 1991, that 
relate to the management of trust assets.

The language added in bill section 2 revises the responsibility given the Alaska 
Mental Health Trust Authority as to management of the land assets of the trust. It 
would require that the land assets of the trust be managed by the state’s Depaitment 
of Natural Resources under an agreement between the department and the mental 
health trust authority unless the authority "determines that the best interests of trust 
beneficiaries would be served by other arrangements." The change would replace the 
current language providing the mental health trust authority the option to contract 
with the department for land management services.

Ch. 66, SLA 1991, reestablishes a mental health trust fund. That fund consists of the 
cash assets constituting part of the trust principal. The amendment made by bill 
section 3 would direct that the earnings derived from management of the land that 
is within the trust corpus--that is, of the land identified in AS 38.05.800, reenacted in 
bill section 6--are to be constituted part of the trust principal (and not added to or 
made part of the mental health trust income account).

IV

Finally, the Alaska Court System had asked that several changes be made in the 
definition of the jurisdiction of a court to hear disputes arising under ch. 66. 
Accordingly, in bill section 1, the superior court is designated the court of original 
jurisdiction to hear and resolve disputes arising out of AS 37.14.036(c) (the subsection 
is reenacted in bill section 4) and out of AS 37.14.036(d) and (e) (these subsections 
would be added by bill section 5). Under bill section 9, a dispute to be heard by the 
superior court may be referred by a judge to a special master appointed for the 
purpose. Finally, under existing sec. 57, ch. 66, SLA 1991, original jurisdiction to hear 
disputes is vested in the Supreme Court. (Sec. 57. ch. 66, SLA 1991, is repealed as 
part of the series of repealers set out in bill section 8.) These changes have the 
effect of making the judicial examination and resolution of disputes involving 
reconstitution and payment of money due the reconstituted trust similar to the 
manner of examination and resolution of other disputes to which the state is a party.

*

Senate Bill 67 is given an immediate effective date. Since the effective date of the 
principal measure, ch. 66, SLA 1991, is dependent on the outcome of judicial 
proceedings dismissing the litigation in Weiss v. State, the coming into effect of this 
bill would in effect be delayed as well.
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F e b r u a r y  3, 1993

T h e  H o n o r a b l e  M i k e  M i l l e r ,  C h a i r m a n
S e n a t e  R e s o u r c e s  C o m m i t t e e
S e v e n t e e n t h  A l a s k a  S t a t e  L e g i s l a t u r e
R o o m  423
S t a t e  C a p i t o l
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

Re: S B  67 (RES) ( m e n t a l  h e a l t h
l a n d s  trust)

D e a r  S e n a t o r  M i l l e r :

A  b i l l  r e l a t i n g  t o  W e i s s  v. S t a t e . 4 F A - 8 2 - 2 2 0 8  Civil, t h e  
m e n t a l  h e a l t h  l a n d s  t r u s t  l i t i g a t i o n ,  h a s  b e e n  i n t r o d u c e d  b y  y o u r  
c o m m i t t e e .  It is SB 67 (RES) ( h e r e a f t e r  r e f e r r e d  t o  as  " S B  67"). 
S B  67 is s u b s t a n t i a l l y  i d e n t i c a l  t o  SB 469 w h i c h  w a s  b e f o r e  t h i s  
c o m m i t t e e  l a s t  y e ar. G o v e r n o r  H i c k e l ,  N a t u r a l  R e s o u r c e s  
C o m m i s s i o n e r  Olds, a n d  I all o p p o s e d  SB 469 l a s t  y e a r  a n d  w e  o p p o s e  
SB 67 now. T h i s  l e t t e r  g i v e s  y o u  o u r  r e a s o n s  f o r  o p p o s i n g  t h e  
bill.

W e  o p p o s e  SB  67 b e c a u s e ,  n o t w i t h s t a n d i n g  w h a t  t h e
l e g i s l a t u r e  m i g h t  w a n t  to  d o  w i t h  r e s p e c t  t o  m e n t a l  h e a l t h  f u n d i n g
on a n  a n n u a l  basis, t h i s  b i l l  is n o t h i n g  m o r e  t h a n  a r a i d  on t h e
s t a t e  t r e a s u r y .  It a l s o  p r e s e n t s  s e v e r a l  o t h e r  p r o b l e m s  w h i c h  c a s t  
s e r i o u s  d o u b t  on w h e t h e r  it w o u l d  r e s o l v e  t h e  l i t i g a t i o n .

In C h a p t e r  66, S L A  1991, t h e  b i l l  p a s s e d  a s  a f r a m e w o r k  
for s e t t l e m e n t  of t h e  case, t h e  s t a t e  g a v e  u p  a $1.3 b i l l i o n  o f f s e t  
w h i c h  t h e  A l a s k a  S u p r e m e  C o u r t  h e l d  t h a t  t h e  s t a t e  is e n t i t l e d  to. 
C h a p t e r  66 a l s o  p r o v i d e s  a n u m b e r  of o t h e r  b e n e f i t s  to  t h e
p l a i n t i f f  c l a s s  w h i c h  t h e y  w o u l d  n o t  b e  a b l e  t o  o b t a i n  in c o n t i n u e d  
l i t i g a t i o n ,  i n c l u d i n g  (1) a n e w  m e n t a l  h e a l t h  p e r m a n e n t  f u n d  w o u l d  
be e s t a b l i s h e d ,  (2) a n e w  M e n t a l  H e a l t h  T r u s t  A u t h o r i t y  to  m a n a g e  
t h e  r e c o n s t i t u t e d  t r u s t  a n d  o v e r s e e  t h e  a d m i n i s t r a t i o n  of t h e
s t a t e ' s  m e n t a l  h e a l t h  p r o g r a m s  w o u l d  b e  c r e a t e d ,  (3) a s e p a r a t e  
p r o c e s s  for a p p r o p r i a t i n g  t r u s t  r e v e n u e s  w o u l d  be p r o v i d e d ,  (4) t h e  
s t a t e ' s  c u r r e n t  m e n t a l  h e a l t h  p r o g r a m  w i l l  be s i g n i f i c a n t l y  a m e n d e d  
to m a k e  it b o t h  m o r e  c o m p r e h e n s i v e  a n d  m o r e  e x p e n s i v e ,  a n d  (5) 
p e r h a p s  m o s t  s i g n i f i c a n t l y ,  c o u r t  a p p r o v a l  w o u l d  b e  r e q u i r e d  for 
a n y  c h a n g e  in t h e  f u t u r e .  S B  67, in a d d i t i o n  t o  g i v i n g  u p  t h e  
o f f s e t  a n d  a l l  of t h e  o t h e r  b e n e f i t s  g i v e n  p l a i n t i f f s  in C h a p t e r  
66, w o u l d  r e t u r n  m u c h  o f  t h e  o r i g i n a l  la n d  g r a n t  t o  t r u s t  s t a t u s
a n d  c o m m i t  s i x  p e r c e n t  of t h e  u n r e s t r i c t e d  g e n e r a l  f u n d  a n d  all n e w
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r e v e n u e s  f r o m  t h e  r e t u r n e d  l a n d s  to t h e  t r u s t  e v e r y  y e a r  in 
p e r p e t u i t y .  B e c a u s e  of  t h e  r e s t r i c t i o n s  w h i c h  w o u l d  b e  a p p l i e d  t o  
t h a t  m o n e y ,  h o w e v e r ,  t h e  a c t u a l  a m o u n t  c o m m i t t e d  t o  m e n t a l  h e a l t h  
p r o g r a m s  w o u l d  b e  s u b s t a n t i a l l y  g r e a t e r .

T h a t  is m u c h  t o o  m u c h  t o  p a y  to s e t t l e  t h e  c a se. A n y  
l i t i g a t i o n  s e t t l e m e n t  t h a t  I a p p r o v e  m u s t  b e  d r a f t e d  in l i g h t  of 
t h e  s t a t e ' s  p o t e n t i a l  l i a b i l i t y .  U n d e r  t h e  S u p r e m e  C o u r t ' s  order, 
a f a i r  r e s o l u t i o n  of t h i s  c a s e  w o u l d  b e  t o  r e t u r n  to t r u s t  s t a t u s  
t h e  o r i g i n a l  m e n t a l  h e a l t h  l a n d s  w h i c h  SB 67 (RES) w o u l d  r e t u r n ,  
a n d  c o n s i d e r  t h e  $1.3 b i l l i o n  o f f s e t  as h a v i n g  p u r c h a s e d  t h e  
b a l a n c e  of t h e  o r i g i n a l  grant. By r e c o n s t i t u t i n g  t h e  e q u i v a l e n t  of 
t h e  f u l l  o r i g i n a l  o n e  m i l l i o n  a c r e  m e n t a l  h e a l t h  t r u s t ,  C h a p t e r  66 
w a s  m o r e  t h a n  fair. T h e  t h r e a t e n e d  c o n t i n u e d  l i t i g a t i o n  o v e r  
C h a p t e r  66 b y  its o p p o n e n t s  is n o t  a s u f f i c i e n t  r e a s o n  t o  r e t u r n  
m u c h  of t h e  o r i g i n a l  la n d  g r a n t  t o  t r u s t  s t a tus, c o m m i t  s i x  p e r c e n t
of t h e  u n r e s t r i c t e d  g e n e r a l  f u n d  t o  t h e  t r u s t  in p e r p e t u i t y ,  a n d
c r e a t e  a p o s s i b i l i t y  t h a t  s u b s t a n t i a l l y  g r e a t e r  e x p e n d i t u r e  of 
s t a t e  g e n e r a l  f u n d s  w i l l  be  r e q u i r e d  f o r  m e n t a l  h e a l t h  p r o g r a m s .

S o m e  s a y  t h a t  p a s s a g e  of t h i s  b i l l  w o u l d  be a p a n a c e a  and 
m a k e  a l l  t h e  l i t i g a t i o n  o \ i r  t h i s  i s s u e  d i s a p p e a r .  T h a t  s i m p l y  is 
n o t  true. O t h e r  c l a i m s  w i l l  be  m a de, a t  l e a s t  s o m e  of w h i c h  we 
h a v e  a l r e a d y  i d e n t i f i e d  a n d  d e s c r i b e  below.

F u n d a m e n t a l l y ,  h o w e v e r ,  I w o u l d  r e c o m m e n d  a v e t o  o f  S B  67 
if it p a s s e s  in its c u r r e n t  f o r m  b e c a u s e  it s i m p l y  is toe m u c h  to 
p a y  for a q u i c k  r e s o l u t i o n  of t h i s  case. It w o u l d  be  a b r e a c h  of 
m y  f i d u c i a r y  d u t y  as A l a s k a ' s  A t t o r n e y  G e n e r a l ,  a d u t y  t h a t  I o w e  
to  a l l  A l a s k a n s ,  to  d o  o t h e r w i s e .

B r i e f  e x p l a n a t i o n s  o f  t h e  p r o b l e m s  w i t h  SB  67 a r e  s e t  
f o r t h  be l o w .

I. S B  67 c o u l d  c o s t  t h e  s t a t e  f a r  m o r e  t h a n  s i x  p e r c e n t  o f  the
u n r e s t r i c t e d  g e n e r a l  f u n d  e v e r y  year.

S B  67 w o u l d  c o m m i t  s i x  p e r c e n t  of t h e  u n r e s t r i c t e d  
g e n e r a l  f u n d  to t h e  m e n t a l  h e a l t h  t r u s t  e v e r y  year. P r o p o n e n t s  of 
t h e  b i l l  a r g u e  that, b e c a u s e  t h e  s t a t e  c u r r e n t l y  s p e n d s  a b o u t  s i x  
p e r c e n t  of t h e  u n r e s t r i c t e d  g e n e r a l  fund on m e n t a l  h e a l t h  p r o g r a m s ,  
SB  67 v/ould not c o s t  t h e  s t a t e  a n y  m o r e  t h a n  it c u r r e n t l y  is 
s p e n d i n g .  T h a t  is n o t  true.

T h e  l e g i s l a t u r e  a u t h o r i z e d  e x p e n d i t u r e  of $ 1 3 2 , 3 8 6 , 9 0 0  
f r o m  t h e  m e n t a l  h e a l t h  t r u s t  f o r  m e n t a l  h e a l t h  p r o g r a m s  in FY 92, 
w h i l e  s i x  p e r c e n t  of p r o j e c t e d  FY 92 u n r e s t r i c t e d  g e n e r a l  fu n d  
r e v e n u e s  is a l m o s t  i d e n t i c a l  —  $132 m i l l i o n .  B u t  t h e  p r o g r a m s  for 
w h i c h  t h e  m o r e  t h a n  $132 m i l l i o n  in t r u s t  s p e n d i n g  is a u t h o r i z e d  
a r e  t h o s e  t h a t  t h e  l e g i s l a t u r e  h a s  d e t e r m i n e d  a r e  a p p r o p r i a t e  for 
f u n d i n g  f r o m  the trust. N o t  e v e r y o n e  a g r e e s  w i t h  t h e  l e g i s l a t u r e  s 
d e t e r m i n a t i o n  in t h a t  r e g a r d .
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M o s t  s p e c i f i c a l l y ,  t h e  A l a s k a  M e n t a l  H e a l t h  B o a r d  (which 
h a s  c u r r e n t  r e s p o n s i b i l i t y  f o r  m a k i n g  r e c o m m e n d a t i o n s  f o r  f u n d i n g  
f r o m  t h e  t r u s t ,  a r e s p o n s i b i l i t y  t h a t  u n d e r  S B  67 w o u l d  be  a s s u m e d  
b y  t h e  A l a s k a  M e n t a l  H e a l t h  T r u s t  A u t h o r i t y  e s t a b l i s h e d  u n d e r  
C h a p t e r  66) b e l i e v e s  o n l y  a b o u t  h a l f  of t h a t  a m o u n t  g o e s  to 
p r o g r a m s  t h a t  s h o u l d  b e  f u n d e d  b y  t h e  t r u s t .

U n d e r  C h a p t e r  6 6 ' s s t r i n g e n t  r e s t r i c t i o n s  o n  t h e  
l e g i s l a t u r e ' s  a n d  t h e  g o v e r n o r ' s  a b i l i t y  to  d e v i a t e  f r o m  t h e  T r u s t  
A u t h o r i t y ' s  r e c o m m e n d a t i o n s  f o r  a p p r o p r i a t i o n  of t r u s t  funds, m o r e  
t h a n  $60 m i l l i o n  in p r o g r a m s  c u r r e n t l y  f u n d e d  b y  t h e  t r u s t  w o u l d  
h a v e  t o  b e  f u n d e d  f r o m  g e n e r a l  f u n d  r e v e n u e s  o v e r  a n d  a b o v e  t h e  six  
p e r c e n t  S B  67 w o u l d  c o m m i t  t o  t h e  t r u s t  if t h e  T r u s t  A u t h o r i t y  w e r e  
t o  a d o p t  t h e  c u r r e n t  b o a r d ' s  n a r r o w  a p p r o a c h  t o  p r o g r a m s  t h a t  
q u a l i f y  f o r  t r u s t  f u n d i n g .  S B  67 t h u s  c o u l d  r e s u l t  in f a r  m o r e  
t h a n  s i x  p e r c e n t  o f  t h e  u n r e s t r i c t e d  g e n e r a l  f u n d  b e i n g  c o m m i t t e d  
t o  m e n t a l  h e a l t h  p r o g r a m s  e v e r y  y ear. (We " a c c e p t e d "  the 
r e s t r i c t i o n s  o n  a p p r o p r i a t i o n s  in C h a p t e r  66 b e c a u s e  t h e y  w e r e  
c o u p l e d  w i t h  a d e c l i n i n g  p e r c e n t a g e  of g e n e r a l  f u n d  c o n t r i b u t i o n s  
t o  t h e  t r u s t .  T h e y  w o u l d  h a v e  b e e n  u n a c c e p t a b l e  if a p p l i e d  t o  a 
f i x e d  p e r c e n t a g e  in p e r p e t u i t y ,  w h i c h  is w h a t  SB 67 w o u l d  do.)

In o t h e r  w o r d s ,  t h e  t r u e  c o s t  of t h i s  b i l l  is f a r  m o r e  
t h a n  s i x  p e r c e n t  o f  t h e  s t a t e ' s  u n r e s t r i c t e d  g e n e r a l  fund, a n d  t h a t  
d o e s  n o t  e v e n  c o u n t  a d d i t i o n a l  m o n i e s  a t t r i b u t a b l e  t o  d e v e l o p m e n t  
o f  t h e  l a n d s  w h i c h  w o u l d  b e  r e t u r n e d  t o  t h e  t r u s t .  SB  67 w o u l d  
s i m p l y  c o s t  t h e  s t a t e  t o o  much.

II. SB  67 w o u l d  v i o l a t e  t h e  A l a s k a  M e n t a l  H e a l t h  E n a b l i n g  Act.

S e c t i o n  3 o f  SB 67 w o u l d  r e q u i r e  t h a t  a l l  " p r o c e e d s  
e a r n e d "  f r o m  t h e  r e c o n s t i t u t e d  m e n t a l  h e a l t h  t r u s t  l a n d s  —  i.e., 
b o t h  p r i n c i p a l  f r o m  t h e  s a l e  of t r u s t  l a n d  o r  e x t r a c t i o n  of 
n o n r e n e w a b l e  r e s o u r c e s  and i n c o m e  f r o m  l e a s i n g  t h e  la n d  o r  t h e  s a l e  
of r e n e w a b l e  r e s o u r c e s  —  b e  d e p o s i t e d  in t h e  m e n t a l  h e a l t h  t r u s t  
fund, a p e r m a n e n t  f u n d  f r o m  w h i c h  o n l y  t h e  e a r n i n g s  m a y  b e  spent. 
S u b s e c t i o n  202(e) o f  t h e  A l a s k a  M e n t a l  H e a l t h  E n a b l i n g  A c t  (the 
f e d e r a l  a c t  t h a t  c r e a t e d  t h e  t r u s t ) , h o w e v e r ,  p r o v i d e s  in p a r t  t h a t  
" s u c h  p r o c e e d s  a n d  i n c o m e  s h a l l  f i r s t  be a p p l i e d  t o  m e e t  the 
n e c e s s a r y  e x p e n s e s  of t h e  m e n t a l  h e a l t h  p r o g r a m  o f  A l a s k a . "

We b e l i e v e  w e  c a n  d e f e n d  t h e  d e p o s i t  o f  p r i n c i p a l  f r o m  
t h e  l a n d s  in t h e  m e n t a l  h e a l t h  t r u s t  f u n d  u n d e r  g e n e r a l  p r i v a t e  
t r u s t  l a w  p r i n c i p l e s .  B u t  i n c o m e  f r o m  t r u s t  l a n d s  is n o r m a l l y  
s p e n t  f o v t r u s t  p u r p o s e s ,  a n d  C o n g r e s s  c l e a r l y  i n t e n d e d  t h a t  i n c o m e  
f r o m  m e n t a l  h e a l t h  l a n d s  be s p e n t  f i r s t  for p r o g r a m s  b e f o r e  b e i n g  
u s e d  in a n y  o t h e r  way. D e p o s i t i n g  t h e  i n c o m e  d i r e c t l y  in t h e  fund, 
t h e r e f o r e ,  is p r o h i b i t e d  by t h e  f e d e r a l  Enabl' *» Act.

III. S B  67 m a y  c r e a t e  a n  u n c o n s t i t u t i o n a l  d e d i c a t e d  fund.

A r t i c l e  IX, s e c t i o n  7 of t h e  A l a s k a  C o n s t i t u t i o n  
p r o h i b i t s  t h e  d e d i c a t i o n  of  s t a t e  r e v e n u e s  to  s p e c i f i c  p u r p o s e s  
" u n l e s s  r e q u i r e d  by t h e  f e d e r a l  g o v e r n m e n t  for s t a t e  p a r t i c i p a t i o n
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in f e d e r a l  p r o g r a m s "  or if t h e  d e d i c a t i o n  p r e - d a t e d  t h e  
c o n s t i t u t i o n .  A s  n o t e d  in t h e  p r e c e d i n g  s e c t i o n ,  s e c t i o n  3 of SB 
67 w o u l d  d e d i c a t e  t r u s t  l a n d  i n c o m e  t o  t h e  m e n t a l  h e a l t h  t r u s t  
fund, a n d  s u c h  i n c o m e  c o u l d  n o t  b e  s p e n t  o n  m e n t a l  h e a l t h  p r o g r a m s  
a s  C o n g r e s s  r e q u i r e d  w h e n  it c r e a t e d  t h e  t r u s t  o r i g i n a l l y .

B e c a u s e  t h e  d e d i c a t i o n  of i n c o m e  t o  t h e  p e r m a n e n t  m e n t a l  
h e a l t h  t r u s t  f u n d  is n o t  r e q u i r e d  b y  f e d e r a l  law (and, i n d eed, is 
p r o h i b i t e d  b y  t h e  E n a b l i n g  A c t ) , it m a y  v i o l a t e  a r t i c l e  IX, s e c t i o n  
7. W e  a r e  a n a l y z i n g  t h i s  issue.

IV. SB 67 m a y  v i o l a t e  the s i n g l e  a p p r o p r i a t i o n  b i l l  
r e q u i r e m e n t .

C h a p t e r  66 i m p o s e s  s e v e r a l  r e s t r i c t i o n s  o n  a p p r o p r i a t i o n s  
of i n c o m e  f r o m  t h e  r e c o n s t i t u t e d  m e n t a l  h e a l t h  l a n d  t r u s t ,  
i n c l u d i n g  a r e q u i r e m e n t  t h a t  t h e  g o v e r n o r  i n t r o d u c e  a s e p a r a t e  
a p p r o p r i a t i o n  b i l l  l i m i t e d  t o  a p p r o p r i a t i o n s  f r o m  the m e n t a l  h e a l t h  
t r u s t  i n c o m e  a c c o u n t .  SB  67 w o u l d  a p p l y  t h e  s e p a r a t e  b i l l  
r e q u i r e m e n t  t o  a p e r c e n t a g e  of t h e  u n r e s t r i c t e d  g e n e r a l  fund. T h e  
A l a s k a  C o n s t i t u t i o n  i m p o s e s  s p e c i f i c  r e q u i r e m e n t s  u p o n  t h e  G o v e r n o r  
w i t h  r e s p e c t  to t h e  p r e p a r a t i o n  a n d  r e v i e w  of  t h e  b u d g e t  a n d  all 
a p p r o p r i a t i o n s  a n d  u p o n  the l e g i s l a t u r e  w i t h  r e s p e c t  t o  p a s s a g e  of 
t h e  b u d g e t  a n d  a l l  a p p r o p r i a t i o n s .  T h e  r e s t r i c t i o n s  p l a c e d  on  t h e  
b u d g e t  a n d  a p p r o p r i a t i o n  p r o c e s s e s  in C h a p t e r  66 w h e n  a p p l i e d  t o  a 
p e r c e n t a g e  of  t h e  u n r e s t r i c t e d  g e n e r a l  f u n d  r e v e n u e  in p e r p e t u i t y  
r a i s e  s e r i o u s  q u e s t i o n s  r e g a r d i n g  t h e  p e r m i s s i b i l i t y  o f  d e l e g a t i n g  
s o m e  o f  t h o s e  r e s p o n s i b i l i t i e s  to  a n  a g e n c y  s u c h  a s  t h e  T r u s t  
A u t h o r i t y .  W e  a r e  a n a l y z i n g  t h e s e  i s s u e s .

V. L a n d  m a n a g e m e n t  w o u l d  r e m a i n  a q u e s t i o n  u n d e r  SB 67.

T h e  p r o p o n e n t s  of  S B  67 s u g g e s t  that, b e c a u s e  it w o u l d  
r e q u i r e  t h e  A l a s k a  M e n t a l  H e a l t h  T r u s t  A u t h o r i t y  t o  c o n t r a c t  w i t h  
t h e  D e p a r t m e n t  of  N a t u r a l  R e s o u r c e s  to m a n a g e  t h e  l a n d  u n l e s s  the 
A u t h o r i t y  d e t e r m i n e s  t h a t  it is in t h e  b e s t  i n t e r e s t  of t h e  t r u s t  
t o  d o  o t h e r w i s e ,  S B  67 a l l o w s  c o n t i n u i t y  of m a n a g e m e n t  a n d  g i v e s  
a f f e c t e d  i n d u s t r i e s  o o m e  c o m f o r t  w i t h  r e s p e c t  t o  t r u s t  o w n e r s h i p  of 
t h e  land.

W h a t  t h e y  f a i l  t o  r e c o g n i z e ,  h o w e v e r ,  is t h a t  t h e  c o u r t s  
w i l l  r e q u i r e  t h a t  t r u s t  l a n d s  b e  m a n a g e d  in a f i d u c i a r y  m a n n e r  and 
in t h e  b e s t  i n t e r e s t  of t h e  trust. W h e t h e r  D N R  o r  t h e  T r u s t  
A u t h o r i t y  e x e r c i s e s  m a n a g e m e n t  d u t i e s ,  t h e r e f o r e ,  t h e  c u r r e n t  s t a t e  
p r i c i n g  s t r u c t u r e  a n d  p o l i c i e s  for l a n d  u s e  c o u l d  n o t  be  a p p l i e d  to 
t r u s t  l a n d s  u n l e s s  t h e y  m e e t  f i d u c i a r y  s t a n d a r d s  a n d  a r e  in the 
b e s t  i n t e r e s t s  of t h e  b e n e f i c i a r i e s  a n d  n o t  j u s t  t h e  b e s t  i n t e r e s t s  
of t h e  s t a t e  s t a n d a r d  e m p l o y e d  by D N R  f o r  n o n - t r u s t  lands. T h e  
" c o m f o r t "  t o  a f f e c t e d  i n d u s t r i e s  t h e r e f o r e  is i l l u s o r y .
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VI. S B  67 p r o v i d e s  n o  p r o t e c t i o n  to  t h i r d  p a r t y  i n t e r e s t s  a n d  
w o u l d  c r e a t e  p o t e n t i a l  l i a b i l i t y  f o r  t h e  state.

A s  u n d e r  C h a p t e r  66, S B  67 w o u l d  r e c o n s t i t u t e  t h e  t r u s t  
w i t h  s o m e  " e n c u m b e r e d  land" —  i.e., l a n d  s u b j e c t  t o  a n  o i l  o r  g a s  
lease, c o a l  lease, o r  o t h e r  lease, t i m b e r  c o n t r a c t ,  m i n i n g  claim, 
s a l e  of m a t e r i a l s ,  l a n d  u s e  p e r m i t  o r  r i g h t - o f - w a y .  U n d e r  t h e  
S e t t l e m e n t  A g r e e m e n t  i m p l e m e n t i n g  C h a p t e r  66, t h e  p l a i n t i f f s  a g r e e d  
t h a t  t h e  t r u s t  w o u l d  be  b o u n d  b y  t h e  t e r m s  of s u c h  e n c u m b r a n c e s  
b e c a u s e  t h e  t r u s t  w i l l  be c o m p e n s a t e d  t o  t h e  e x t e n t  t h o s e  
e n c u m b r a n c e s  r e d u c e  t h e  v a l u e  of  t h e  l a n d s  r e t u r n e d  t o  t h e  trust.

N o t h i n g  in S B  67, h o w e v e r ,  p r o v i d e s  t h a t  t h e  t r u s t  w i l l  
be  b o u n d  b y  t h e  t e r m s  o f  t h e  e n c u m b r a n c e s ,  n o r  d o e s  it p r o v i d e  
c o m p e n s a t i o n  f o r  t h o s e  e n c u m b r a n c e s .  I n s t e a d ,  t h e  t r u s t  w o u l d  b e  
g i v e n  a n  " a l l  o r  n o t h i n g  c h o i c e "  t o  e i t h e r  a c c e p t  t h e  e n c u m b r a n c e  
a n d  r e c e i v e  n o  c o m p e n s a t i o n  in r e t u r n  f o r  t h e  d e v a l u a t i o n  or 
c o n t e s t  t h e  v a l i d i t y  o f  t h e  e n c u m b r a n c e  and, if s u c c e s s f u l ,  r e c e i v e  
t h e  p a r c e l  w i t h  n o  d e v a l u a t i o n .  F a c e d  w i t h  t h i s  c h o i c e ,  t h e  t r u s t  
w o u l d  v i g o r o u s l y  c o n t e s t  t h e  v a l i d i t y  of t h i r d  p a r t y  i n t e r e s t s .

If t h e  t r u s t  w e r e  t o  s u c c e s s f u l l y  c h a l l e n g e  an 
e n c u m b r a n c e  or  s o m e  of  its terms, an  a f f e c t e d  t h i r d  p a r t y  m i g h t  
t h e n  t r y  t o  h o l d  t h e  s t a t e  l i a b l e  for t h e  t e r m i n a t i o n  of t h e  
e n c u m b r a n c e  o r  a n  i n c r e a s e  in r e n t s  o r  r o y a l t i e s .  T h e  s t a t e  w o u l d  
t h e n  h a v e  s e t t l e d  t h e  W e i s s  c a s e  o n l y  t o  e x p o s e  i t s e l f  t o  n u m e r o u s  
o t h e r  l a w s u i t s .

VII. SB  67 w o u l d  p r e c l u d e  d e v e l o p m e n t  o f  s o m e  l a n d  c u r r e n t l y  
a v a i l a b l e  f o r  d e v e l o p m e n t .

S e c t i o n  5 o f  SB 67 w o u l d  p l e d g e  all o r i g i n a l  m e n t a l  
h e a l t h  l a n d s  in s t a t e  pa r k s ,  s t a t e  fo r e s t s ,  s t a t e  w i l d l i f e  r e f u g e s ,  
etc., a s  s e c u r i t y  f o r  t h e  s t a t e ' s  p e r f o r m a n c e  u n d e r  t h e  bill. 
U n d e r  t h e  S e t t l e m e n t  A g r e e m e n t  i m p l e m e n t i n g  C h a p t e r  66, a n d  t o  t h e  
e x t e n t  p e r m i t t e d  b y  t h e  s t a t u t e s  g o v e r n i n g  t h e  are a s ,  t h o s e  l a n d s  
w i l l  b e  a v a i l a b l e  f o r  d e v e l o p m e n t  p r i o r  t o  c o u r t  a p p r o v a l  if 
p l a i n t i f f s  a g r e e  a n d  a f t e r  c o u r t  a p p r o v a l  w h e t h e r  p l a i n t i f f s  a g r e e  
or not. If t h e y  b e c o m e  s e c u r i t y  f o r  the s t a t e ' s  p e r f o r m a n c e  as SB 
67 w o u l d  p r o v i d e ,  h o w e v e r ,  t h e  s t a t e  w o u l d  be o b l i g a t e d  n o t  to  
d i m i n i s h  t h e i r  va l u e .  In o t h e r  w o r d s ,  e v e n  if o t h e r w i s e  a l l o w e d  by 
law, d e v e l o p m e n t  w o u l d  be p r o h i b i t e d .

V I I I .  S B  67 d o e s  n o t  p r o t e c t  N a t i v e  a l l o t m e n t s .

U n d e r  C h a p t e r  66 a n d  t h e  S e t t l e m e n t  A g r e e m e n t ,  o r i g i n a l  
t r u s t  l a n d  e n c u m b e r e d  b y  v a l i d  N a t i v e  a l l o t m e n t  c l a i m s  w i l l  n o t  be 
r e t u r n e d  to  t h e  t r u s t ;  i n stead, t h e  t r u s t  w i l l  r e c e i v e  o t h e r  s t a t e  
l a n d  to  c o m p e n s a t e  for a n y  v a l u e  l o s t  t o  t h e  t r u s t  as a r e s u l t  of 
t h o s e  c l a i m s .  A s  a result, t h e  s t a t e  w i l l  d e c i d e  w h e t h e r  t o  
c h a l l e n g e  t h e  v a l i d i t y  of N a t i v e  a l l o t m e n t  c l a i m s  a n d  w i l l  r e v i e w  
N a t i v e  a l l o t m e n t s  on o r i g i n a l  t r u s t  land u n d e r  t h e  s a m e  s t a n d a r d s  
a p p l i e d  t o  g e n e r a l  s t a t e  land i n s t e a d  of u n d e r  a h i g h e r  t r u s t  
s t a n d a r d  of r e v i e w  w h i c h  w o u l d  r e s u l t  in m o r e  c h a l l e n g e s .  U n d e r  SB
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67, l a n d  w i t h  a l l o t m e n t  c l a i m s  w o u l d  go  b a c k  t o  t h e  t r u s t ,  a n d  t h e  
t r u s t  w o u l d  b e  a l m o s t  c o m p e l l e d  t o  c h a l l e n g e  e a c h  c l a i m  b e c a u s e ,  if 
t h e  c l a i m  w e r e  f o u n d  v a l i d ,  t h e  t r u s t  w o u l d  r e c e i v e  l e s s  v a l u a b l e  
o v e r - s e l e c t i o n  land.

IX. T h e  p r o v i s i o n s  o f  t h e  A p r i l  6, 1992 S e t t l e m e n t  A g r e e m e n t  
c a n n o t  b e  s i m p l y  c u t  a n d  p a s t e d  i n t o  a n e w  a g r e e m e n t .

S u p p o r t e r s  o f  S B  67 h a v e  a r g u e d  t hat, as a t i m e  s a v i n g  
m e a s u r e ,  all t h a t  w i l l  b e  n e c e s s a r y  for a n e w  S e t t l e m e n t  A g r e e m e n t  
is t o  c u t  a n d  p a s t e  p e r t i n e n t  p a r t s  of t h e  C h a p t e r  66 S e t t l e m e n t  
A g r e e m e n t .  T h i s  w i l l  n o t  b e  p o s s i b l e  b e c a u s e  e a c h  p r o v i s i o n  of t h e  
A p r i l  6 S e t t l e m e n t  A g r e e m e n t  w a s  n e g o t i a t e d  in t h e  c o n t e x t  of 
C h a p t e r  66.

F o r  e x a m p l e ,  t h e  S e t t l e m e n t  A g r e e m e n t  d e f i n e s  an 
e n c u m b r a n c e  t o  m e a n  e v e r y  k i n d  of  lease, p e r m i t ,  c o n t r a c t ,  r i g h t -  
o f - w a y ,  i n t e r a g e n c y  l a n d  m a n a g e m e n t  a g r e e m e n t ,  etc. If  t h a t  v e r y  
e x p a n s i v e  d e f i n i t i o n  is u s e d  in a n e w  set*,lement a g r e e m e n t ,  v e r y  
l i t t l e  o r i g i n a l  t r u s t  l a n d  w o u l d  be r e t u r n e d  t o  t h e  t r u s t  b e c a u s e  
SB 67 p r o v i d e s  t h a t  o n l y  c e r t a i n  e n c u m b e r e d  l ^ n d  is r e t u r n e d  t o  t h e  
tr u s t .  A s  a n o t h e r  e x a m p l e ,  C h a p t e r  66 p r o v i d e s  f o r  c o n v e y a n c e  of 
t h e  r e c o n s t i t u t e d  t r u s t  l a n d s  t o  t h e  T r u s J. A u t h o r i t y ,  a n d  t h e  
S e t t l e m e n t  A g r e e m e n t  i n c l u d e s  d e t a i l e d  p r o v i s i o n s  f o r  s u c h  
c o n v e y a n c e s  a n d  f o r  p r o p e r  a c c o u n t i n g  f o l l o w i n g  s u c h  c o n v e y a n c e .  
U n d e r  SB 67, t r u s t  l a n d s  w i l l  n o t  b e  c o n v e y e d .  I n s t e a d ,  t h e y  w i l l  
s i m p l y  be  r e d e s i g n a t e d ,  a n d  an e n t i r e l y  d i f f e r e n t  a p p r o a c h  w o u l d  
h a v e  to  b e  t a k e n  in a n y  i m p l e m e n t i n g  s e t t l e m e n t  a g r e e m e n t .

X. C e r t a i n  p e n d i n g  c h a l l e n g e s  to  C h a p t e r  66 r a i s e d  b y  i n t e r v e n o r s  
w o u l d  b e  e q u a l l y  a p p l i c a b l e  as to SB  67.

C e r t a i n  i s s u e s  r a i s e d  b y  b o t h  t h e  e n v i r o n m e n t a l  a n d  o i l  
c o m p a n y  i n t e r v e n o r s  to  c h a l l e n g e  C h a p t e r  66 a r e  e q u a l l y  a p p l i c a b l e  
a s  t o  SB  67. T h e  i s s u e s  r a i s e d  b y  the e n v i r o n m e n t a l  i n t e r v e n o r s  
h a v e  b e e n  f u l l y  b r i e f e d  a n d  t h e  m a t t e r  is p e n d i n g  f o r  d e c i s i o n  
b e f o r e  t h e  t r i a l  c o u r t .  T h e  i s s u e s  r a i s e d  by t h e  o i l  c o m p a n y  
i n t e r v e n o r s  w i l l  b e  b r i e f e d  on an e x p e d i t e d  s c h e d u l e  d i c t a t e d  by 
t h e  t r i a l  c o u r t ,  w i t h  d i s p o s i t i v e  m o t i o n s  d u e  o n  or b e f o r e  M a r c h  
22, 1993. W h i l e  we  b e l i e v e  t h e s e  c h a l l e n g e s  h a v e  l i t t l e  o r  no
m e r i t ,  t h e  i n t e r v e n t i o n s  h a v e  r a i s e d  t h e  f o l l o w i n g  issues:

1. A  s e t t l e m e n t  t h a t  p r o v i d e s  t o o  m u c h  c o m p e n s a t i o n  m a y  n o t  
b e  a p p r o v e d  b e c a u s e  it is c o n t r a r y  to t h e  p u b l i c  
i n t e r e s t .

T h e  e n v i r o n m e n t a l  i n t e r v e n o r s  a r g u e d  in o p p o s i n g  
p r e l i m i n a r y  a p p r o v a l  o f  t h e  p r o p o s e d  ' --pter 66 s e t t l e m e n t  t h a t  t h e  
b r o a d  p u b l i c  i n t e r e s t  m u s t  be c o n s i d e r e d ,  a n d  a n y  s e t t l e m e n t  t h a t  
p r o v i d e s  t o o  m u c h  c o m p e n s a t i o n  is c o n t r a r y  to  t h e  p u b l i c  i n t e r e s t  
a n d  m u s t  be r e j e c t e d  b y  t h e  court. T h e i r  s p e c i f i c  c l a i m  is t h a t  
b e c a u s e  t h e  s t a t e  w a i v e d  t h e  " o f f s e t "  and a g r e e d  t o  r e c o n s t i t u t e  a 
l a n d  t r u s t  c o m p a r a b l e  in v a l u e  to t h e  o r i g i n a l  o n e  m i l l i o n  a c r e  
g r a n t ,  t h e  t r u s t  r e c e i v e s  t o o  much, t h e  s e t t l e m e n t  is t h e r e f o r e
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c o n t r a r y  t o  t h e  p u b l i c  inter e s t ,  a n d  t h e  c o u r t  m a y  n o t  a p p r o v e  it. 
A s  is s e t  f o r t h  above, a n  e v e n  b e t t e r  c l a i m  m a y  be  m a d e  t h a t  SB 67 
w o u l d  " o v e r c o m p e n s a t e "  t h e  m e n t a l  h e a l t h  t r u s t  a t  t h e  e x p e n s e  of  
o t h e r  p u b l i c  needs, s u c h  as e d u c a t i o n ,  p u b l i c  s a f e t y ,  
t r a n s p o r t a t i o n ,  etc.

2. A  b i l l  t h a t  i n c l u d e s  p r o v i s i o n s  t h a t  a f f e c t  b o t h  t h e  
s t a t u s  o f  p u b l i c  lands a n d  o t h e r  s u b s t a n t i v e  p r o v i s i o n s  
v i o l a t e s  t h e  c o n s t i t u t i o n a l  r e q u i r e m e n t  t h a t  b i l l s  f o r  
a p p r o p r i a t i o n  s h a l l  b e  c o n f i n e d  to a p p r o p r i a t i o n s  [Art. 
II, Sec. 13, A l a s k a  C o n s t i t u t i o n ] .

T h e  e n v i r o n m e n t a l  i n t e r v e n o r s  c h a l l e n g e d  C h a p t e r  66 
a r g u i n g  t h a t  c o n s t i t u t i o n a l  p r o v i s i o n s  r e l a t e d  t o  a p p r o p r i a t i o n  
b i l l s  a p p l y  t o  b i l l s  t h a t  a f f e c t  t h e  s t a t u s  o f  p u b l i c  lan d s .  T h e  
S t a t e  a r g u e d  t h a t  t h i s  c o n s t i t u t i o n a l  p r o v i s i o n  a p p l i e s  o n l y  t o  
a p p r o p r i a t i o n s  of s t a t e  r e v e n u e s .  If t h e  e n v i r o n m e n t a l  i n t e r v e n o r s  
a r g u m e n t  is c o r r e c t ,  t h e n  SB 67 is u n c o n s t i t u t i o n a l  b e c a u s e  it 
i n c l u d e s  b o t h  an  " a p p r o p r i a t i o n "  cf la n d  [see Sec. 6, S B  67] w i t h  
o t h e r  s u b s t a n t i v e  p r o v i s i o n s .  F u r t h e r ,  if t h e  e n v i r o n m e n t a l  
i n t e r v e n o r s  a r g u m e n t  is cor r e c t ,  w h e t h e r  a n y  p u b l i c  l a n d s  a r e  n o w  
v a l i d l y  w i t h i n  l e g i s l a t i v e  d e s i g n a t e d  a r e a s  is s u b j e c t  t o  c h a l l e n g e  
b e c a u s e  l e g i s l a t i o n  t h a t  c r e a t e d  t h o s e  d e s i g n a t e d  a r e a s  i n c l u d e d  
b o t h  " a p p r o p r i a t i o n s "  o f  la n d  a n d  o t h e r  s u b s t a n t i v e  p r o v i s i o n s .

3. SB 67 p r o v i d e s  n o  " o t h e r  s a f e g u a r d s  of t h e  p u b l i c  
i n t e r e s t "  in t e r m s  of m a n a g e m e n t  of  l a n d s  b y  t h e  T r u s t  
A u t h o r i t y  o r  c o n v e y a n c e  of  l a n d s  to t h e  T r u s t  A u t h o r i t y .

T h e  e n v i r o n m e n t a l  i n t e r v e n o r s  a r g u e  t h a t  C h a p t e r  66 
v i o l a t e s  A r t i c l e  VIII, S e c t i o n  10 of t h e  A l a s k a  C o n s t i t u t i o n  
b e c a u s e  it f a i l s  t o  p r o v i d e  " o t h e r  s a f e g u a r d s  of t h e  p u b l i c  
i n t e r e s t "  b o t h  as t o  t h e  m a n a g e m e n t  of l a n d s  by  t h e  T r u s t  A u t h o r i t y  
a n d  as  to  t h e  c o n v e y a n c e  o f  l a n d s  t o  t h e  T r u s t  A u t h o r i t y .  SB 67 
d o e s  not a d d r e s s  e i t h e r  of t h o s e  a r g u m e n t s ,  b u t  i n s t e a d  l e a v e s  
t r u s t  la n d  m a n a g m e n t  a n d  c o n v e y a n c e  o f  Land t o  t h e  T r u s t  A u t h o r i t y  
a s  t h e y  a p p e a r  in C h a p t e r  66.

4. W h e t h e r  s t a t e  l e a s e s  m a y  b e  a s s i g n e d  to t h e  T r u s t  
A u t h o r i t y .

T h e  oil c o m p a n y  i n t e r v e n o r s  c h a l l e n g e  w h e t h e r  t h e  s t a t e  
m a y  a s s i g n  its l e s s o r ' s  i n t e r e s t  in s t a t e  oil a n d  g a s  l e a s e s  t o  t h e  
T r u s t  A u t h o r i t y .  T h e  c o u r t  p e r m i t t e d  the i n t e r v e n t i o n ,  in part, 
b e c a u s e  " [ i ] f  t h e  [oil c o m p a n y ]  i n t e r v e n o r s  a r e  c o r r e c t  a n d  t h e  
r e a s o n  [ they a r e  c o r r e c t ]  is b r o a d l y  a p p l i c a b l e  to s t a t e  leases, it 
w i l l  b e  i m p o s s i b l e  to  r e c o n s t i t u t e  t h e  t r u s t  u n d e r  the C h a p t e r  66 
p r o c e d u r e s . "  T h e  a s s i g n a b i l i t y  of all s t a t e  l e a s e s  —  a n d  m o r e  
b r o a d l y  l a n d  c o n t r a c t s  —  is t h e r e f o r e  at issue. W h e t h e r  t h e  s t a t e  
m a y  a s s i g n  its i n t e r e s t  in o i l  or g a s  l e a ses, c o a l  l e a ses, o r  o t h e r  
leas e s ,  t i m b e r  c o n t r a c t s ,  m i n i n g  c l a ims, m a t e r i a l  sa l e s ,  l a n d  u s e  
p e r m i t s  o r  r i g h t s - o f - w a y  u n d e r  Sec. 6 of  S B  67 c o u l d  a l s o  b e  
c h a l l e n g e d .
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F o r  a l l  o f  t h e  f o r e g o i n g  r e a s o n s ,  I w o u l d  r e c o m m e n d  t h a t  
G o v e r n o r  H i c k e l  v e t o  SB  67 s h o u l d  it p a s s  t h e  l e g i s l a t u r e .  It 
c e r t a i n l y  is n o t  a p p r o p r i a t e  t o  p a s s  s u c h  l e g i s l a t i o n  a s  a 
s e t t l e m e n t  of  t h e  W e i s s  l i t i g a t i o n ,  e s p e c i a l l y  s i n c e  C h a p t e r  66 
w i l l  r e s o l v e  t h e  l i t i g a t i o n  on t e r m s  w h i c h  a r e  f a i r  t o  b o t h  t h e  
t r u s t  a n d  t h e  sta t e .

If  I o r  m y  s t a f f  c a n  a n s w e r  a n y  q u e s t i o n s ,  p l e a s e  c o n t a c t  
u s  at y o u r  c o n v e n i e n c e .

V e r y  t r u l y  yours,

C h a r l e s  E. C o l e  
A t t o r n e y  G e n e r a l

cc: G l e n n  O l d s ,  C o m m i s s i o n e r  of N a t u r a l  R e s o u r c e s
K r i s  L e t h i n ,  S e n i o r  L e g i s l a t i v e  L i a i s o n



PRINCIPLES OF ALTERNATIVE SETTLEMENT

1. The following land will be returned to trust status: Land originally 
granted to the State under the Alaska Mental Health Enabling Act which (a) has not 
been conveyed or encumbered by the State or reserved by law from public domain,
(b) is subject only to oil and gas leases, coal leases or other leases, timber contracts, 
mining claims, or material sales, (c) is not necessary to carry out the purposes of an 
interagency land management agreement, (d) is subject only to a land use or 
right-of-way permit issued by the Department, and (e) has not been approved or 
disapproved as a Municipal selection.

This description of land to be relumed to the Trust is different than that 
provided in Sec. 54 of Ch. 66 SLA 1990. It deletes the Haines State Forest and 
Tanana Valley forest from the list of land returned to the Trust and does not provide 
for the "replacement" of land.

2. Principles of ownership, management and disposition of the land 
described in paragraph 1 will remain as embodied in Ch. 66 SLA 1991. This means 
that the land will be conveyed in fee, including subsurface rights, to the Alaska 
Mental Health Trust Authority. In the context of this settlement, the ACE intervenors 
agree that, except for the public notice requirements of AS 38.05.945(b) and (c), 
management and disposition of this land will be as private land and not be subject to 
the provisions of AS 38.04 and AS 38.05.



3. The State will make an annual payment equal to six percent (6%) of the 
unrestricted general revenue of the State during each fiscal year as compensation for 
land which is not returned to trust status. This money will be allocated to the Mental 
Health Trust Income Account established by Sec. 11 of Ch. 66 SLA 1991.

4. From the funds allocated to the Mental Health Trust Income Account,
including proceeds earned from the management of the land, amounts will be 
appropriated each year to meet the necessary expenses of a comprehensive mental 
health program. The responsibilities of the Trust Authority, the Governor, and 
Legislature in carrying out these obligations, the mechanisms for determining annual 
expenses, and participation by various advisory boards, and the principles governing 
use of Trust funds will remain as defined in Ch. 66 SLA 1991.

5. To secure the State’s obligation to make annual payments from the
unrestricted general revenue of the State each year, land that was granted to the State 
under the Alaska Mental Health Enabling Act and that is designated by law as a State 
Park, State Forest, State Game Refuge, State Wildlife Refuge, State Game Sanctuary, 
State Recreational Area, State Recreational River, State Wilderness Park, State 
Maritime Park, State Special Management Area, State Public Use Area, Critical 
Habitat Area, Bald Eagle Preserve. Bison Range, or Moose Range will be pledged as 
security to the Mental Health Trust.

PRINCIPLES OF ALTERNATIVE SETTLEMENT Page 2



6. Management of and title to the land described in paragraph 5 will remain 
with the State and income from the land shall be deposited in the General Fund and 
considered unrestricted general income of the State. In the event that the State forfeits 
on its obligation to deposit 6% of unrestricted general income in the Mental Health 
Trust Income Account, the Trust may elect to foreclose upon the land pledged as 
security. Any action for foreclosure shall be filed in the Supreme Court which shall 
retain jurisdiction of all issues related to foreclosure, including the transfer of title, the 
parcels to be foreclosed, and the laws applicable to management of the foreclosed 
land.

7. The undersigned support S.B. 469 as introduced, incorporating these 
changes and repealing certain provisions of Ch. 66 SLA 1991.

/ / / / / /

/ / / / / /

/ / / / / /
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8. Upon the effective date of legislation incorporating this settlement, the

ACE intervenors would dismiss their complaint in intervention and support immediate 
lifting of the injunction and lis pendens, and the objecting plaintiffs would withdraw 
their opposition to Ch. 66 SLA 1991.

We ^ree with these principles:

Eric Jorafen&J'Sierra Club Legal Defense Fund, Inc., for ACE Intervenors:
Alaska Center for the Environment Alaska Sportfishing Association Lynn Canal Conservation Northern Alaska Environmental Center 
Susitna Valley Association Sierra ClubSoutheast Alaska Conservation Council Trout Unlimited
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WEISS v. STATE: AN OVERVIEW
J a n u a r y  27 ,  1993

The  m e n t a l  h e a l t h  t r u s t  l i t i g a t i o n ,  W e is s  v .  S t a t e , h a s  
b e e n  p e n d i n g  f o r  m ore  t h a n  t e n  y e a r s  a n d  h a s  b e e n  t h e  s u b j e c t  o f  
much d i s c u s s i o n  i n  t h e  l e g i s l a t u r e  an d  t h r o u g h o u t  t h e  s t a t e .  To 
u n d e r s t a n d  t h e  i s s u e s ,  t h i s  memorandum r e v i e w s  t h e  h i s t o r y  o f  t h e  
c a s e  a n d  i t s  c u r r e n t  s t a t u s .

The f e d e r a l  law

P r i o r  t o  195 6 ,  t h e  T e r r i t o r y  o f  A l a s k a  was  p r e c l u d e d  f ro m  
l e g i s l a t i n g  w i t h  r e s p e c t  t o  m e n t a l  h e a l t h .  The  f e d e r a l  g o v e r n m e n t  
—  a s  d i s t i n c t  f ro m  t h e  t e r r i t o r i a l  g o v e r n m e n t  —  h a d  t h a t  
r e s p o n s i b i l i t y .  The m e n t a l  h e a l t h  p r o g ra m  a d m i n i s t e r e d  by  t h e  
f e d e r a l  g o v e r n m e n t  was  b a r b a r i c .  The U n i t e d  S t a t e s  A t t o r n e y  w o u ld  
f i l e  a c o m p l a i n t  i n  c o u r t  a l l e g i n g  t h a t  t h e r e  was a n  " i n s a n e  p e r s o n  
a t  l a r g e . "  The p e r s o n  w ould  be  j a i l e d ,  an d  t h e n  t r i e d  by a  j u r y .  
I f  f o u n d  " n o t  i n s a n e , "  t h e  p e r s o n  w o u ld  b e  r e l e a s e d  b a c k  i n t o  t h e  
c o m m u n i ty .  I f  f o u n d  " i n s a n e , "  t h e  p e r s o n  w o u ld  b e  s h i p p e d  t o  
M o r r i n g s i d e  H o s p i t a l  i n  P o r t l a n d ,  O re g o n ,  a n d  i n s t i t u t i o n a l i z e d  i n  
a  c u s t o d i a l  ( a s  o p p o s e d  t o  t h e r a p e u t i c )  s e t t i n g .

A l a s k a n s  w e r e  d i s m a y e d  by  t h i s  a p p r o a c h  t o  m e n t a l  
i l l n e s s ,  an d  c o n t i n u a l l y  p e t i t i o n e d  C o n g r e s s  t o  b e  g i v e n  t h e  
a u t h o r i t y  t o  d e a l  w i t h  t h e  i s s u e .  They  s u c c e e d e d  when C o n g r e s s  
e n a c t e d  t h e  A l a s k a  M e n ta l  H e a l t h  E n a b l i n g  A c t  ( " t h e  E n a b l i n g  A c t " ) , 
P . L .  8 4 - 8 3 0 ,  70 S t a t .  709 ( 1 9 5 6 ) ,  w h ic h  g r a n t e d  t h e  T e r r i t o r y  o f  
A l a s k a  t h e  same a u t h o r i t y  w i t h  r e s p e c t  t o  m e n t a l  h e a l t h  t h a t  t h e  
o t h e r  s t a t e s  and  t e r r i t o r i e s  h a d .

S i n c e  t h e  t e r r i t o r y  h a d  no t a x i n g  p o w e r ,  t h e  A c t  i n c l u d e d  
two f o r m s  o f  g r a n t s - i n - a i d .  The f i r s t  was a  t e m p o r a r y  t r a n s i t i o n a l  
g r a n t  o f  d e c r e a s i n g  am oun ts  o f  money,  a n d  r e q u i r e d  t h a t  t h e  
t e r r i t o r y  m e e t  c e r t a i n  p r o g ra m  rainimums.  The  s e c o n d  was  a  o n e  
m i l l i o n  a c r e  l a n d  g r a n t  and  r e q u i r i n g  t h a t  " [ a ] 11 l a n d s  g r a n t e d  t o  
t h e  T e r r i t o r y  o f  A l a s k a  u n d e r  t h i s  s e c t i o n ,  t o g e t h e r  w i t h  t h e  
in co m e  t h e r e f r o m  a n d  t h e  p r o c e e d s  f rom  a n y  d i s p o s i t i o n s  t h e r e o f ,  
s h a l l  b e  a d m i n i s t e r e d  by t h e  T e r r i t o r y  o f  A l a s k a  a s  a p u b l i c  t r u s t  
and  s u c h  p r o c e e d s  a n d  income s h a l l  f i r s t  b e  a i  p l i e d  t o  m e e t  t h e  
n e c e s s a r y  e x p e n s e s  o f  t h e  m e n t a l  h e a l t h  p r o g r a m  o f  A l a s k a . "  The  
l a n d  g r a n t  t o  t h e  t e r r i t o r y  was c o n f i r m e d  t o  t h e  s t a t e  i n  s e c .  6 (k) 
o f  t h e  A l a s k a  S t a t e h o o d  A c t .

S t a t e  a d m i n i s t r a t i o n  o f  t h e  l a n d  g r a n t

I n i t i a l l y ,  t h e  s t a t e  d i d  n o t  e s t a b l i s h  and  m a i n t a i n  a 
s e p a r a t e  a c c o u n t  f<?r p r o c e e d s  f rom  t h e  l a n d s .  A r e c o r d  o f  t r u s t  
l a n d  in co m e  was k e p t  u n t i l  1973,  h o w e v e r ,  an d  a  b o a r d  was  s e t  up  t o  
o v e r s e e  m anagem ent  o f  t h e  l a n d s .  As a  r u l e ,  m e n t a l  h e a l t h  
e x p e n d i t u r e s  g r e a t l y  e x c e e d e d  r e v e n u e s  f ro m  t h e  l a n d s .
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M u n i c i p a l  a n d  p r i v a t e  p a r t i e s '  dem ands  f o r  l a n d  i n  t h e  
l a t e  1 9 7 0 s  r e s u l t e d  i n  p a s s a g e  o f  c h a p t e r s  181 a n d  18 2 ,  SLA 1978 ,  
b o t h  o f  w h i c h  r e d e s i g n a t e d  a l l  m e n t a l  h e a l t h  l a n d s  a s  g e n e r a l  g r a n t  
l a n d s .  B o th  a c t s  p r o v i d e d  f o r  t h e  t r u s t  t o  b e  c o m p e n s a t e d  by 
p a y m e n t  o f  o n e  a n d  o n e - h a l f  p e r c e n t  o f  a l l  s t a t e  l a n d  r e v e n u e s  t o  
a  p e r m a n e n t  t r u s t  f u n d ,  b u t  c h a p t e r  182 made i t  s u b j e c t  t o  
l e g i s l a t i v e  a p p r o p r i a t i o n  o f  s u f f i c i e n t  f u n d s  a n d  t h e  l e g i s l a t u r e  
n e v e r  a p p r o p r i a t e d  a n y  money.

Many t r a n s a c t i o n s  h a v e  o c c u r r e d  w i t h  r e s p e c t  t o  t h e  
o r i g i n a l  o n e  m i l l i o n  m e n t a l  h e a l t h  l a n d  g r a n t .  The f o l l o w i n g  t a b l e  
s e t s  o u t  t h e  c u r r e n t  s t a t u s  o f  t h e  o r i g i n a l  m e n t a l  h e a l t h  t r u s t  
l a n d  g r a n t : 1

C o n v e y e d  t o  t h i r d  p a r t i e s  ( 3 ,1 6 2  p a r c e l s )
C o n v e y e d  t o  m u n i c i p a l i t i e s  (888 p a r c e l s )
L an d  s e t t l e m e n t s

C onv ey e d  t o  N a t i v e  c o r p o r a t i o n s  
C onv ey ed  t o  U n i v e r s i t y  o f  A l a s k a  

Condemned
L e a s e d  t o  t h i r d  p a r t i e s  
M a t e r i a l  s a l e s  
M i n i n g  c l a i m s
L e g i s l a t i v e l y  d e s i g n a t e d  a r e a s  

S t a t e  f o r e s t s
P a r k s ,  w i l d l i f e  r e f u g e s ,  e t c .

I n t e r - a g e n c y  l a n d  m anagement  a g r e e m e n t s  
U n en c u m b e re d

TOTAL 

The l i t i g a t i o n

On November 26 ,  1982,  a  c l a s s  o f  p l a i n t i f f s  n e e d i n g
m e n t a l  h e a l t h  s e r v i c e s  s u e d  t h e  s t a t e  a l l e g i n g  t h a t  t h e  1978 
r e d e s i g n a t i o n  l e g i s l a t i o n  was i n v a l i d  and  t h a t  t h e  s t a t e  s h o u l d  be  
r e q u i r e d  t o  a d m i n i s t e r  a s  a  t r u s t  a s  p r o v i d e d  i n  t h e  E n a b l i n g  A c t .  
The  s t a t e  o p p o s e d  on t h e  g r o u n d  t h a t  t h e  1978 l e g i s l a t i o n  was 
c o n s i s t e n t  w i t h  t h e  p u r p o s e  o f  t h e  E n a b l i n g  A c t ,  m a i n t e n a n c e  by t h e  
s t a t e  o f  a  m e n t a l  h e a l t h  p r o g ra m .  On J u n e  15,  1 9 8 3 ,  S u p e r i o r  C o u r t  
J u d g e  W a r r e n  T a y l o r  h e l d  (1) t h a t  t h e  1978 l e g i s l a t i o n  was a b r e a c h  
o f  t h e  t r u s t ,  b u t  (2) t h a t  t h e  rem edy  was n o t  t o  i n v a l i d a t e  t h e  
1978 l a w  b u t  i n s t e a d  t o  o r d e r  t h e  s t a t e  t o  c o m p e n s a t e  t h e  t r u s t  f o r

1 Many o f  t h e  a c r e a g e  f i g u r e s  a r e  a p p r o x i m a t i o n s .  As a r e s u l t ,  t h e  
t o t a l  shown i s  9 9 7 ,0 0 0  a c r e s  and  n o t  one  m i l l i o n .  P r e c i s e  a c r e a g e  
f i g u r e s  w i l l  h a v e  t o  a w a i t  c o m p l e t i o n  o f  d e t a i l e d  t i t l e  w ork .
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4 6 . 0 0 0  a c r e s
4 3 .0 0 0

3 6 .0 0 0  
3 , 000 
5 , 0 0 0

8 9 , 2 2 5
1 , 9 0 0

6 0 .0 0 0

1 1 3 ,2 8 9
2 4 3 .6 0 0  

4 , 5 0 0
3 5 2 ,3 8 6

9 9 7 . 6 0 0  a c r e s



t h e  v a l u e  o f  t h e  l a n d s . 2 The s t a t e  a p p e a l e d  t h e  f i r s t  h o l d i n g  t o  
t h e  A l a s k a  S uprem e  C o u r t ,  and  t h e  p l a i n t i f f s  c r o s s - a p p e a l e d  t h e  
s e c o n d  h o l d i n g .

I n  t h e  m e a n t i m e ,  t h e  p l a i n t i f f s  f i l e d  l i s  p e n d e n s 3 on a l l  
m e n t a l  h e a l t h  l a n d s ,  i n c l u d i n g  t h o s e  w h i c h  t h e  s t a t e  h ad  c o n v e y e d  
t o  t h i r d  p a r t i e s .  The s t a t e  moved t o  r em ove  t h e  l i s  p e n d e n s  on t h e  
g r o u n d s  t h a t  (1) t i t l e  t o  m e n t a l  h e a l t h  l a n d s  was n o t  a t  i s s u e  i n  
t h e  c a s e ;  a n d  (2)  t h e  l i s  p e n d e n s  w e r e  o v e r  b r o a d  i n  t h a t  ( i )  t h e y  
r e a c h e d  l a n d s  t h e  s t a t e  h ad  c o n v e y e d  away ,  an d  ( i i )  t h e y  a f f e c t e d  
t h e  r i g h t s  o f  i n n o c e n t  t h i r d  p a r t i e s .  The p l a i n t i f f s  o p p o s e d ,  a s  
d i d  t h e  A l a s k a  M e n t a l  H e a l t h  A s s o c i a t i o n  a n d  two i n d i v i d u a l s  
( c o l l e c t i v e l y  " t h e  A s s o c i a t i o n " )  , e v e n  t h o u g h  a t  t h a t  t i m e  t h e y  
w e r e  n o t  p a r t i e s  t o  t h e  a c t i o n .  The A s s o c i a t i o n  a l s o  moved t o  
i n t e r v e n e  on t h e  g r o u n d  t h a t  t h e  o r i g i n a l  p l a i n t i f f s  w e r e  n o t  
p r o v i d i n g  t h e  c l a s s  w i t h  a d e q u a t e  r e p r e s e n t a t i o n .  Cook I n l e t  
R e g i o n ,  I n c .  ( " C I R I " ) , f i l e d  an  a m i c u s  b r i e f  i n  s u p p o r t  o f  t h e  
s t a t e ' s  m o t i o n  t o  e x p u n g e  t h e  l i s  p e n d e n s  a n d  i n  o p p o s i t i o n  t o  t h e  
A s s o c i a t i o n ' s  m o t i o n  t o  i n t e r v e n e .  On O c t o b e r  31 ,  1 9 8 4 ,  J u d g e
T a y l o r  g r a n t e d  t h e  s t a t e ' s  m o t i o n  t o  r em o v e  t h e  l i s  p e n d e n s  on  t h e  
g r o u n d  t h a t  t h e  p l a i n t i f f s '  rem edy  was  money an d  n o t  t i t l e  t o  t h e  
l a n d ,  a n d  d e n i e d  t h e  A s s o c i a t i o n ' s  m o t i o n  t o  i n t e r v e n e  on t h e  
g r o u n d  t h a t  t h e y  h a d  d e l a y e d  t o o  l o n g  b e f o r e  m oving  t o  i n t e r v e n e .  
The A s s o c i a t i o n  a p p e a l e d  t h e  d e n i a l  o f  t h e  m o t i o n  t o  i n t e r v e n e .

I n  S t a t e  v .  W e i s s . 706 P . 2d 631 ( A l a s k a  1 9 8 5 ) ,  t h e  A l a s k a  
Suprem e  C o u r t  a f f i r m e d  t h e  t r i a l  c o u r t ' s  f i n d i n g  t h a t  t h e  1978 
l e g i s l a t i o n  was a  b r e a c h  o f  t r u s t ,  b u t  r e v e r s e d  t h e  m o n e t a r y  
c o m p e n s a t i o n  r e m e d y  a n d  i n v a l i d a t e d  t h e  1978 l e g i s l a t i o n .  The 
C o u r t  d i s t i n g u i s h e d  t h e  U n i v e r s i t y  o f  A l a s k a  c a s e  on  t h e  g r o u n d  
t h a t  o n e  c o u l d  i n f e r  a  l e g i s l a t i v e  i n t e n t  t o  c o m p e n s a t e  t h e  t r u s t  
i n  t h a t  c a s e ,  w h i c h  i n v o l v e d  i n c l u d i n g  u n i v e r s i t y  t r u s t  l a n d s  i n  
C h u g ac h  S t a t e  P a r k ,  b u t  s u c h  an  i n t e n t  c o u l d  n o t  be  i n f e r r e d  f rom  
t h e  1978 m e n t a l  h e a l t h  l a n d s  r e d e s i g n a t i o n  l e g i s l a t i o n .  T he  C o u r t  
r e m a n d e d  t h e  c a s e  t o  t h e  s u p e r i o r  c o u r t  t o  r e c o n s t i u u t e  t h e  m e n t a l  
h e a l t h  t r u s t  w i t h  t h o s e  o r i g i n a l  m e n t a l  h e a l t h  l a n d s  s t i l l  i n  s t a t e

2 F o r  t h i s  h o l d i n g ,  t h e  s u p e r i o r  c o u r t  r e l i e d  on s t a t e  v .
U n i v e r s i t y  o f  A l a j k a . 624 P . 2d 807 ( A l a s k a  1 9 8 1 ) ,  i n  w h i c h  t h e
A l a s k a  Suprem e  C o u r t  h e l d  t h a t  t h e  l e g i s l a t u r e  h a s  p l e n a r y
a u t h o r i t y  o v e r  s t a t e  l a n d s ,  i n c l u d i n g  t r u s t  l a n d s ,  a n d  t h a t  t h e
p r o p e r  rem edy  f o r  a  l e g i s l a t i v e  r e m o v a l  o f  t r u s t  l a n d s  f ro m  t r u s t  
s t a t u s  f o r  a  s p e c i f i c  p u r p o s e  i 3  m o n e t a r y  c o m p e n s a t i o n  a n d  n o t  
i n v a l i d a t i o n  o f  t h e  law  r e m o v in g  t h e  l a n d s  f rom  t r u s t  s t a t u s  i f  a 
l e g i s l a t i v e  i n t e n t  t o  c o m p e n s a t e  t h e  t r u s t  c a n  b e  i n f e r r e d .

3 L i s  p e n d e n s  a r e  n o t i c e s  f i l e d  w i t h  t h e  s t a t e  r e c o r d e r ' s  o f f i c e ,  
g i v i n g  n o t i c e  t h a t  t h e  l a n d s  a r e  t h e  s u b j e c t  o f  l i t i g a t i o n .  The 
f i l i n g  o f  a  l i s  p e n d e n s  on a  p a r t i c u l a r  p a r c e l  o f  l a n d  m akes  i t  
d i f f i c u l t  t o  s e l l  t h e  l a n d  o r  u s e  i t  a s  c o l l a t e r a l  t o  o b t a i n  a 
l o a n .
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o w n e r s h i p .  F o r  " f o r m e r  m e n t a l  h e a l t h  l a n d s "  w h i c h  t h e  s t a t e  h ad  
" s o l d , "  t h e  C o u r t  i n s t r u c t e d  t h a t  t h e  t r u s t  . .a s  t o  r e c e i v e  t h e  f a i r  
m a r k e t  v a l u e  o f  t h e  l a n d s  a t  t h e  t i m e  o f  s a l e ,  s u b j e c t  t o  a  s e t - o f f  
f o r  s t a t e  m e n t a l  h e a l t h  e x p e n d i t u r e s  ( a p p r o x i m a t e l y  $ 1 . 3  b i l l i o n  
s i n c e  1978) . The C o u r t  d i d  n o t  o t h e r w i s e  a d d r e s s  t h e  t i t l e  o f  
t h i r d  p a r t i e s  t o  whom t h e  s t a t e  h a d  c o n v e y e d  m e n t a l  h e a l t h  l a n d s .

On J a n u a r y  24 ,  1986 ,  t h e  Supreme C o u r t  d i r e c t e d  t h a t  t h e  
A s s o c i a t i o n  b e  p e r m i t t e d  t o  i n t e r v e n e .  J u d g e  Mary E. G r e e n e  ( t o  
whom t h e  c a s e  was a s s i g n e d  f o l l o w i n g  J u d g e  T a y l o r ' s  r e t i r e m e n t )  
g r a n t e d  t h e  m o t i o n .  I n  t h e  o r d e r  a l l o w i n g  i n t e r v e n t i o n ,  s h e  
a u t h o r i z e d  t h e  A s s o c i a t i o n  t o  f i l e  an  amended c o m p l a i n t  " o n l y  
i n s o f a r  a s  t h e  A d d i t i o n a l  C l a i m s  r e l a t e  d i r e c t l y  t o  t h e  
r e c o n s t i t u t i o n  o f  t h e  t r u s t  o r d e r e d  by  t h e  A l a s k a  S u p re m e  C o u r t  i n  
S t a t e  v .  W e i s s . "

l u  c h a p t e r  1 32 ,  SLA 198 6 ,  t h e  s t a t e  c r e a t e d  t h e  i n t e r i m  
m e n t a l  h e a l t h  t r u s t  c o m m i s s i o n .  I t s  p r i m a r y  d u t i e s  w e r e  (1) t o  
o v e r s e e  t h e  s t a t e ' s  a d m i n i s t r a t i o n  o f  m e n t a l  h e a l t h  l a n d s  by 
r e q u i r i n g  c o m m i s s i o n  a p p r o v a l  f o r  a l l  s a l e s ,  l e a s e s ,  o r  e x c h a n g e s  
o f  o r i g i n a l  m e n t a l  h e a l t h  l a n d s ,  (2) t o  d e t e r m i n e  s t a t e  m e n t a l  
h e a l t h  p r o g r a m  e x p e n d i t u r e s  s i n c e  19 7 8 ,  a n d  (3)  t o  make 
r e c o m m e n d a t i o n s  t o  t h e  l e g i s l a t u r e  on how t o  f i x  t h e  p r o b l e m . 4

A t  a l m o s t  t h e  same t i m e ,  two a d d i t i o n a l  g r o u p s  moved t o  
i n t e r v e n e :  M e n t a l l y  d e f e c t i v e  a n d  r e t a r d e d  p e r s o n s  r e p r e s e n t e d  by
A d v o c a c y  S e r v i c e s  o f  A l a s k a  ( "A d v o c a c y  S e r v i c e s " )  a n d  A l a s k a  
A d d i c t i o n  R e h a b i l i t a t i o n  S e r v i c e s  an d  c h r o n i c  a l c o h o l i c s  w i t h  
p s y c h o s i s  ( " N u g e n ' s  R a n c h " ) . They  a r g u e d  t h a t  t h e y  w e r e  
b e n e f i c i a r i e s  o f  t h e  t r u s t  on t h e  g r o u n d  t h a t  C o n g r e s s  i n t e n d e d  t h e  
b e n e f i c i a r i e s  o f  t h e  t r u s t  t o  i n c l u d e  a l l  t h o s e  who w e r e  a t  r i s k  o f  
b e i n g  i n s t i t u t i o n a l i z e d  a t  M o r n i n g s i d e  H o s p i t a l ,  a  g r o u p  t h a t  
i n c l u d e d  t h e  m e n t a l l y  d e f e c t i v e  a n d  r e t a r d e d  a n d  c h r o n i c  a l c o h o l i c s  
w i t h  p s y c h o s i s .  The s t a t e  o p p o s e d  t h e  m o t i o n s  on t h e  g r o u n d  t h a t  
c o n s t r u i n g  t h e  A c t  a s  i n c l u d i n g  t h o s e  g r o u p s  w o u ld  b e  c o n t r a r y  t o  
t h e  b a s i c  p u r p o s e  o f  t h e  A c t ,  w h i c h  was t o  g i v e  t h e  t e r r i t o r y  a n d  
now t h e  s t a t e  p l e n a r y  a u t h o r i t y  t o  d e t e r m i n e  who i t s  m e n t a l  h e a l t h  
p r o g r a m  was  s e r v e  an d  t h a t  t h e  s t a t e ' s  p r o g r a m  c o v e r e d  o n l y  t h o s e  
c o n s i d e r e d  m e n t a l l y  i l l  i n  t h e  t r a d i t i o n a l  s e n s e .  T h e  o r i g i n a l  
p l a i n t i f f s  a l s o  o p p o s e d  t h e  m o t i o n s  an d  a g r e e d  w i t h  t h e  s t a t e .  The 
A s s o c i a t i o n  s a i d  C o n g r e s s  o n l y  i n t e n d e d  t h o s e  t r a d i t i o n a l l y  
c o n s i d e r e d  m e n t a l l y  i l l  t o  be  c o v e r e d  by t n e  p r o g r a m ,  b u t  e v e n  i f  
i t  i n t e n d e d  o t h e r s  i t  d i d  n o t  i n t e n d  t h a t  t h e  t e r r i t o r y  a n d  now t h e  
s t a t e  c o u l d  p i c k  a n d  c h o o s e .

J u d g e  G r e e n e  a g r e e d  w i t h  A dvocacy  S e r v i c e s  a n d  N u g e n ' s  
R a n c h ,  a n d  h e l d  t h a t  t h e  b e n e f i c i a r i e s  o f  t h e  t r u s t  a t  minimum

4 The c o m m i s s i o n  i n c l u d e d  f i v e  m em bers :  t h e  c o m m i s s i o n e r s  o f  h e a l t h  
a n d  s o c i a l  s e r v i c e s  a n d  n a t u r a l  r e s o u r c e s ,  a n d  t h r e e  
r e p r e s e n t a t i v e s  o f  t h e  p l a i n t i f f s .
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i n c l u d e  (1) t h o s e  t r a d i t i o n a l l y  t h o u g h t  o f  a s  m e n t a l l y  i l l ,  (2)  t h e  
m e n t a l l y  r e t a r d e d  an d  d e f e c t i v e ,  (3) c h r o n i c  a l c o h o l i c s  w i t h  
p s y c h o s e s ,  a n d  (4) t h e  s e n i l e  e l d e r l y  who, a s  a r e s u l t  o f  t h e i r  
s e n i l i t y ,  s u f f e r  m a j o r  m e n t a l  i l l n e s s .

C h a p t e r  48 ,  SLA 1987 was t h o u g h t  t o  be  a g i a n t  s t e p  
t o w a r d  s e t t l e m e n t .  I t  p r o v i d e d  f o r  a f o u r - s t e p  s e t t l e m e n t :  (1) t h e  
c o m m i s s i o n e r  o f  n a t u r a l  r e s o u r c e s  w o u ld  v a l u e  t h e  o r i g i n a l  on e  
m i l l i o n  a c r e  l a n d  g r a n t  a s  o f  t h e  e f f e c t i v e  d a t e  o f  S e p t e m b e r  7 ,  
1987 u n d e r  p r o c e d u r e s  p r o p o s e d  by t h e  c o m m i s s i o n e r ’ an d  a p p r o v e d  by 
t h e  c o m m i s s i o n ; 5 (2)  t h e  o r i g i n a l  l a n d s  w o u ld  be  e x c h a n g e d  f o r  
l a n d s  w i t h i n  l e g i s l a t i v e l y  d e s i g n a t e d  a r e a s  ( p a r k s ,  w i l d l i f e  
r e f u g e s ,  e t c . )  o f  e q u a l  v a l u e  w h i c h  w o u ld  t h e n  c o m p r i s e  t h e  
r e c o n s t i t u t e d  m e n t a l  h e a l t h  t r u s t  c o r p u s ;  (3) t h e  s t a t e  w o u ld  r e n t  
t h e  r e c o n s t i t u t e d  c o r p u s  f o r  e i g h t  p e r c e n t  o f  i t s  f a i r  m a r k e t  v a l u e  
a n n u a l l y ,  a d j u s t e d  a t  l e a s t  e v e r y  f i v e  y e a r s ;  a n d  (4) p e n d i n g  
c o n c l u s i o n  o f  t h e  v a l u a t i o n  and  e x c h a n g e  p r o c e s s ,  t h e  s t a t e  w ou ld  
p a y  f i v e  p e r c e n t  o f  u n r e s t r i c t e d  g e n e r a l  f u n d  r e v e n u e s  a s  a 
t r a n s i t i o n a l  m e a s u r e .  The p a y m e n t s  w o u ld  go i n t o  a m e n t a l  h e a l t h  
t r u s t  i n c o m e  a c c o u n t  i n  t h e  g e n e r a l  f u n d  (AS 3 7 . 1 4 . 0 1 1 ) ,  a n d  t h e  
l e g i s l a t u r e  w o u ld  b e  r e q u i r e d  t o  f i r s t  make a p p r o p r i a t i o n s  f r o m  t h e  
f u n d  t o  m e e t  t h e  n e c e s s a r y  e x p e n s e s  o f  t h e  s t a t e ' s  m e n t a l  h e a l t h  
p r o g r a m  b e f o r e  i t  c o u l d  a p p r o p r i a t e  a n y  money i n  t h e  a c c o u n t  f o r  
o t h e r  p u r p o s e s .

The p r o c e s s  b r o k e  down when t h e  c o m m i s s i o n e r  a n d  t h e  
c o m m i s s i o n  c o u l d  n o t  a g r e e  on p r o c e d u r e s  t o  d e t e r m i n e  t h e  v a l u e  o f  
t h e  o n e  m i l l i o n  a c r e  l a n d  g r a n t .  The c o m m i s s i o n e r  p r o p o s e d  
p r o c e d u r e s  t h a t  p r o d u c e d  a  v a l u e  o f  $574 m i l l i o n ;  t h e  c o m m i s s i o n  
a p p r o v e d  p r o c e d u r e s  p r o p o s e d  by t h e  p l a i n t i f f s  t h a t  p r o d u c e d  a 
v a l u e  o f  $ 2 ,2 4 3  b i l l i o n .  The c o m m i s s i o n e r  t h e n  d e c l a r e d  i m p a s s e  
a n d  s u g g e s t e d  t h a t  t h e  m a t t e r  w o u ld  h a v e  t o  b e  r e s o l v e d  by  t h e  
l e g i s l a t u r e .

The p l a i n t i f f s '  a t t o r n e y s  w r o t e  l e t t e r s  t o  a  n u m b er  o f  
t h i r d  p a r t i e s  t o  whom t h e  s t a t e  h a d  c o n v e y e d  m e n t a l  h e a l t h  l a n d s ,  
t h r e a t e n i n g  t o  f i l e  t i t l e  c h a l l e n g e s  a n d  s u g g e s t i n g  t h a t ,  i n  o r d e r  
t o  a v o i d  s u c h  l i t i g a t i o n ,  t h e y  u r g e  t h e i r  l e g i s l a t o r s  t o  a c c e p t  t h e  
p l a i n t i f f s '  v a l u e  o f  t h e  o r i g i n a l  l a n d  g r a n t .  The  s t a t e  moved t o  
e n j o i n  t h e  p l a i n t i f f s  f rom  f i l i n g  s u c h  a c t i o n s  on  t h e  g r o u n d s  t h a t
(1) f i l i n g  q u i e t  t i t l e  a c t i o n s  i n  a n  e f f o r t  t o  i n f l u e n c e  t h e  
p o l i t i c a l  p r o c e s s  was an  a b u s e  o f  t h e  l e g a l  p r o c e s s ,  (2) t h e  s t a t e  
w o u ld  b e  i r r e p a r a b l y  harm ed  by t h a t  a b u s e  o f  t h e  l e g a l  p r o c e s s ,
(3) t h e  p l a i n t i f f s  c o u l d  b e  a d e q u a t e l y  p r o t e c t e d  u n d e r  t h e  
U n i v e r s i t y  o f  A l a s k a  and  W e is s  c a s e s '  m o n e t a r y  c o m p e n s a t i o n  r e m e d y ,
(4) t h e  s t a t e  w o u ld  p r e v a i l  on t h e  m o n e t a r y  c o m p e n s a t i o n  t h e o r y ,  
a n d  (5)  t h e  p u b l i c  i n t e r e s t  w ou ld  be  h a rm ed  i f  t h e  p r e l i m i n a r y  
i n j u n c t i o n  was n o t  g r a n t e d .  No d e c i s i o n  was i m m e d i a t e l y

5 The c o m m i s s i o n  a l s o  was r e d u c e d  t o  t h r e e :  t h e  c o m m i s s i o n e r  and  
two p l a i n t i f f s '  r e p r e s e n t a t i v e s .



f o r t h c o m i n g ,  b u t  t h e  p l a i n t i f f s  d i d  n o t  f i l e  a n y  t i t l e  c h a l l e n g e s .

The 1990 l e g i s l a t u r e  s o u g h t  t o  r e s o l v e  t h e  v a l u a t i o n  
i m p a s s e  by  e n a c t i n g  an  a l t e r n a t i v e  r e s o l u t i o n  m e ch a n i s m  w h i c h  i s  
n o t  p r e d i c a t e d  on t h e  v a l u e  o f  t h e  l a n d s .  C h a p t e r  2 1 0 ,  SLA 1990 ,  
p r o v i d e s  t h a t  a l l  l a n d s  t h a t  wr~e i n  l e g i s l a t i v e l y  d e s i g n a t e d  a r e a s  
on  S e p t e m b e r  7 ,  1987 ,  a r e  e x c h a n g e d  f o r  t h e  o r i g i n a l  m e n t a l  h e a l t h  
l a n d s  n o t  i n  s u c h  a r e a s ,  an d  t h a t  t h e  s t a t e  w i l l  r e n t  t h o s e  l a n d s  
f ro m  t h e  t r u s t  f o r  s i x  p e r c e n t  o f  u n r e s t r i c t e d  g e n e r a l  f u n d  
r e v e n u e s  p l u s  a l l  i n c i d e n t a l  r e v e n u e s  f ro m  t h o s e  l a n d s  ( c a m p in g  
f e e s ,  e t c . ) .

A f t e r  t h e  b i l l  w h ic h  became c h a p t e r  210 p a s s e d  t h e  
l e g i s l a t u r e ,  b u t  b e f o r e  i t  was s i g n e d  by t h e  g o v e r n o r ,  t h e  
p l a i n t i f f s  moved f o r  a  p r e l i m i n a r y  i n j u n c t i o n  t o  e n j o i n  t h e  s t a t e  
f ro m  i s s u i n g  a n y  p a t e n t s ,  l e a s e s ,  r i g h t s - o f - w a y ,  p e r m i t s ,  o r  o t h e r  
a u t h o r i z a t i o n s  f o r  a c t i v i t i e s  on t h e  o r i g i n a l  m e n t a l  h e a l t h  l a n d s  
on  t h e  g r o u n d  t h a t  d o i n g  s o  m i g h t  d i m i n i s h  t h e  t r u s t .  T he  s t a t e  
o p p o s e d  on  b a s i c a l l y  t h e  same g r o u n d s  on w h i c h  t h e  s t a t e ' s
p r e l i m i n a r y  i n j u n c t i o n  m o t i o n  was b a s e d  ( a d e q u a c y  o f  m o n e t a r y
c o m p e n s a t i o n ,  e t c . ) .

On J u l y  9 ,  1990 ,  J u d g e  G r e e n e  d e n i e d  t h e  s t a t e ' s  m o t i o n  
a n d  g r a n t e d  t h e  p l a i n t i f f s '  m o t i o n .  She c o n c l u d e d  t h a t  i t  was  n o t  
c l e a r  t h a t  t h e  p l a i n t i f f s  c o u l d  be  a d e q u a t e l y  c o m p e n s a t e d  i n  money 
d e s p i t e  t h e  f a c t  t h a t  t h e  p u r p o s e  o f  t h e  g r a n t  was t o  g e n e r a t e
f u n d s ,  t h a t  t h e  A l a s k a  Suprem e C o u r t  h a d  d i r e c t e d  t h e  s u p e r i o r
c o u r t  t o  r e c o n s t i t u t e  t h e  t r u s t  a s  i t  e x i s t e d  j u s t  p r i o r  t o  t h e  
1978 l e g i s l a t i o n  ( t o  t h e  e x t e n t  t h a t  was p o s s i b l e ) , a n d  t h a t  s h e  
h a d  no  a u t h o r i t y  t o  d e v i a t e  f ro m  t h e  Supreme C o u r t ' s  m a n d a t e .  She 
u r g e d  t h e  p a r t i e s  " t o  move e x p e d i t i o u s l y "  t o  r e s o l v e  t h e  l e g a l  
i s s u e s  r e l a t i n g  t o  t h i r d  p a r t i e s '  t i t l e  t o  m e n t a l  h e a l t h  l a n d s  t h e  
s t a t e  h a d  c o n v e y e d  t o  th e m .  The s t a t e  p e t i t i o n e d  t h e  A l a s k a  
S u p rem e  C o u r t  t o  r e v i e w  t h e  d e c i s i o n ,  b u t  t h e  C o u r t  d e c l i n e d . 6

The s t a t e  moved i n  s u p e r i o r  c o u r t  f o r  c l a r i f i c a t i o n  o f  
t h e  J u l y  9 ,  1990 i n j u n c t i o n .  C h a p t e r  210 becam e e f f e c t i v e  on  J u l y  
1 0 ,  1 9 9 0 ,  a n d  t h e r e  was c o n f u s i o n  w h e t h e r  t h e  i n j u n c t i o n  c o v e r s
o n l y  t h e  o r i g i n a l  m e n t a l  h e a l t h  l a n d s ,  t h e  r e c o n s t i t u t e d  ("new")  
t r u s t  l a n d s  i n  l e g i s l a t i v e l y  d e s i g n a t e d  a r e a s ,  o r  b o t h .  J u d g e  
G r e e n e  c l a r i f i e d  t h a t  t h e  i n j u n c t i o n  c o v e r s  o n l y  t h e  o r i g i n a l  
m e n t a l  h e a l t h  l a n d s  and  n o t  t h e  l a n d s  i n  l e g i s l a t i v e l y  d e s i g n a t e d  
a r e a s  p l a c e d  i n  t r u s t  s t a t u s  u n d e r  c h a p t e r  2 1 0 .  She a l s o  r u l e d  
t h a t  t h e  s t a t e  c o u l d  c o n t i n u e  i s s u i n g  c a m p in g  p e r m i t s  f o r  o r i g i n a l  
m e n t a l  h e a l t h  l a n d s  i n  s t a t e  p a r k s  a s  l o n g  a s  t h e  f e e  c h a r g e d  
c o m p a r a b l e  t o  t h a t  c h a r g e d  f o r  s i m i l a r  p r i v a t e  c a m p in g  p r x v i i e g e s  
a n d  t h e  f e e s  g e n e r a t e d  w e re  d e p o s i t e d  i n  a m e n t a l  h e a l t h  t r u s t  
a c c o u n t .

6 U n l i k e  an  a p p e a l  o f  r i g h t ,  t h e  g r a n t i n g  o f  a  p e t i t i o n  f o r  r e v i e w  
i s  d i s c r e t i o n a r y  w i t h  t h e  C o u r t .



The p l a i n t i f f s  t h e n  moved f o r  l e a v e  t o  f i l e  new l i s
p e n d e n s .  J u d g e  G re e n e  g r a n t e d  t h e  m o t i o n  on A u g u s t  12 ,  1 9 9 0 .

U s i b e l l i  C o a l  M ine ,  I n c .  and  I d e m i t s u  A l a s k a ,  I n c .
( o p e r a t o r  o f  t h e  W ishbone  H i l l  c o a l  p r o j e c t )  moved t o  i n t e r v e n e  i n
o r d e r  t o  s e e k  m o d i f i c a t i o n s  o f  t h e  p r e l i m i n a r y  i n j u n c t i o n .  
U s i b e l l i  w a n t e d  t o  do some e x p l o r a t o r y  d r i l l i n g  on m e n t a l  h e a l t h  
l a n d s  i t  h a s  u n d e r  l e a s e ,  w h ic h  J u d g e  G re e n e  a l l o w e d ;  I d e m i t u s u  
n e e d e d  a  m i n i n g  p l a n  a p p r o v e d , 7 b u t  J u d g e  G re e n e  d e n i e d  t h e  m o t i o n .

The p l a i n t i f f s  a l s o  f i l e d  a m o t io n  f o r  a  p r e l i m i n a r y  
i n j u n c t i o n  t o  p r e v e n t  t h e  t r a n s f e r  t o  t h e  g e n e r a l  f u n d  o f  t h e  
u n a p p r o p r i a t e d  b a l a n c e  i n  t h e  m e n t a l  h e a l t h  t r u s t  in co m e  a c c o u n t  
f o r  FY 1990 —  t h a t  i s ,  t h e  p o r t i o n  o f  t h e  f i v e  p e r c e n t  o f
u n r e s t r i c t e d  g e n e r a l  f u n d  r e v e n u e s  a l l o c a t e d  t o  t h a t  a c c o u n t  u n d e r  
t h e  t r a n s i t i o n a l  p r o v i s i o n  o f  c h a p t e r  48 w h ic h  was  n o t  a p p r o p r i a t e d  
t o  f u n d  t h e  s t a t e ' s  m e n t a l  h e a l t h  p r o g r a m . 8 The s t a t e  o p p o s e d  on 
t h e  g r o u n d s  t h a t  (1) t h e  FY 1991 b u d g e t  was p r e d i c a t e d  on t h e  
t r a n s f e r  o f  t h o s e  f u n d s ,  an d  p r e v e n t i n g  t h e  t r a n s f e r  h a d  t h e  
p o t e n t i a l  t o  u n b a l a n c e  t h e  b u d g e t ,  a n d  (2) p r e p a r a t i o n  o f  t h e  FY 
1991  b u d g e t  b e g a n  i n  t h e  f a l l  o f  1989 a n d  was c o n c l u d e d  w i t h  
l e g i s l a t i v e  p a s s a g e  o f  t h e  o p e r a t i n g  b u d g e t  a t  t h e  en d  o f  t h e  1990 
s e s s i o n ,  a n d  i t  was u n f a i r  t o  a l l o w  t h e  p l a i n t i f f s  t o  c h a l l e n g e  t h e  
t r a n s f e r  o f  f u n d s  on w h ic h  t h e  b u d g e t  was p r e d i c a t e d  a f t e r  i t  
a l r e a d y  h a d  b e e n  e n a c t e d .  F o l l o w i n g  o r a l  a r g u m e n t  on A u g u s t  6,  
1 9 9 0 ,  J u d g e  G r e e n e  d e n i e d  t h e  p l a i n t i f f s '  p r e l i m i n a r y  i n j u n c t i o n  
m o t i o n  t o  p r e v e n t  t h e  t r a n s f e r  o f  f u n d s  on t h e  g r o u n d  t h a t  t h e  
p o t e n t i a l  harm  t o  t h e  s t a t e  o f  an  u n b a l a n c e d  b u d g e t  o u t w e i g h e d  a n y  
p o t e n t i a l  ha rm  t o  t h e  p l a i n t i f f s .  J u d g e  G re e n e  c a u t i o n e d ,  h o w e v e r ,  
t h a t  t h e  s t a t e  s h o u l d  n o t  r e l y  on s u c h  t r a n s f e r s  t o  b a l a n c e  t h e  
b u d g e t  i n  t h e  f u t u r e  u n l e s s  t h e  s t a t e  c o u l d  show t h a t  t h e  n e c e s s a r y  
e x p e n s e s  o f  t h e  s t a t e ' s  m e n t a l  h e a l t h  p r o g ra m  h a d  b e e n  m e t .

The p l a i n t i f f s  a l s o  moved f o r  a  d e c l a r a t o r y  j u d g m e n t  t h a t  
t h e  E n a b l i n g  A c t  r e q u i r e s  t h a t  t h e  l e g i s l a t u r e  c o n s i d e r  t h e  s t a t e ' s  
m e n r a l  h e a l t h  n e e d s  i n d e p e n d e n t l y  o f  an y  o t h e r  s t a t e  n e e d s  a n d ,  t o  
t h e  n t  t h a t  ment  .1 h e a l t h  t r u s t  r e v e n u e s  a r e  a v a i l a b l e ,  m u s t
f u n  j i Q g r a m s  t o  mee . t h o s e  n e e d s  r e g a r d l e s s  o f  any  o t h e r  n e e d s  
w h i c h  m i g h t  e x i s t .  T l a t  m o t i o n  i s  s t i l l  p e n d i n g .

L e g i s l a t i o :  t o  d e a l  w i t h  t h e  c a s e  was i n t r o d u c e d  a t  t h e  
b e g i n n i n g  o f  t h e  1991 l e g i s l a t i v e  s e s s i o n  (SB 65 a n d  HB 7 9 ) .  As 
i n i t i a l l y  i n t r o d u c e d ,  i t  w o u ld  h a v e  (1) r e t u r n e d  u n e n c u m b e r e d

7 The M a t a n u s k a - S u s i t n a  Borough  moved f o r  l e a v e  t o  f i l e  a n  a m ic u s  
b r i e f  i n  s u p p o r t  o f  I d e m i t s u ;  t h e  W ishbone  H i l l  c o a l  p r o j e c t  w o u ld  
c r e a t e  a p p r o x i m a t e l y  200 new j o b s  i n  t h e  M at-Su  B o ro u g h .

8 The f i v e  p e r c e n t  t o t a l e d  $125 m i l l i o n ;  $44 m i l l i o n  was 
a p p r o p r i a t e d  f o r  t h e  s t a t e ' s  m e n t a l  h e a l t h  p r o g r a m ,  l e a v i n g  an  
u n a p p r o p r i a t e d  b a l a n c e  o f  $81 m i l l i o n .
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o r i g i n a l  m e n t a l  h e a l t h  l a n d s  t o  t r u s t  s t a t u s ,  (2) p u r c h a s e d  t h o s e  
o r i g i n a l  m e n t a l  h e a l t h  l a n d s  n o t  a p p r o p r i a t e  f o r  r e t u r n  t o  t r u s t  
s t a t u s  ( e . g . ,  t h o s e  i n c l u d e d  i n  l e g i s l a t i v e l y  d e s i g n a t e d  a r e a s ,  
c o n v e y e d  t o  t h i r d  p a r t i e s  an d  m u n i c i p a l i t i e s ,  e t c . )  a t  v a l u e s  
d e t e r m i n e d  u n d e r  t h e  p r o c e d u r e s  a p p r o v e d  by t h e  i n t e r i m  m e n t a l  
h e a l t h  c o m m i s s i o n  ( a p p r o x i m a t e l y  $2 b i l l i o n  t o t a l )  w i t h  no  s e t - o f f  
f o r  m e n t a l  h e a l t h  e x p e n d i t u r e s  by t h e  s t a t e  a s  a u t h o r i z e d  by t h e  
A l a s k a  Suprem e  C o u r t  i n  t h e  W eis s  d e c i s i o n ,  (3)  e s t a b l i s h e d  a 
M e n t a l  H e a l t h  T r u s t  A u t h o r i t y  t o  a d m i n i s t e r  t r u s t  a s s e t s  ( b o t h  l a n d  
a n d  money) a n d  make a l l  d e c i s i o n s  r e g a r d i n g  e x p e n d i t u r e  o f  t r u s t  
r e v e n u e s  a n d  p r o g ra m  f u n d i n g ,  a n d  (4) made t h e  p r o g r a m  more  
c o m p r e h e n s i v e  an d  c o n s i s t e n t  w i t h  c u r r e n t  t h i n k i n g .  B e c a u s e  t h e  
c o s t  o f  p u r c h a s i n g  t h e  l a n d s  n o t  r e t u r n e d  t o  t r u s t  s t a t u s  a t  t h e  
v a l u e s  d e t e r m i n e d  u n d e r  t h e  p r o c e d u r e s  a p p r o v e d  by  t h e  i n t e r i m  
m e n t a l  h e a l t h  t r u s t  c o m m is s io n  w o u ld  h a v e  b e e n  s o  g r e a t ,  and  
b e c a u s e  b o t h  t h e  l e g i s l a t u r e  a n d  t h e  g o v e r n o r  w o u ld  h a v e  b e e n  c u t  
o u t  o f  t h e i r  c o n s t i t u t i o n a l  r o l e s  i n  t h e  b u d g e t a r y  and  
a p p r o p r i a t i o n  p r o c e s s  w i t h  r e s p e c t  t o  m e n t a l  h e a l t h  f u n d i n g  and  
e x p e n d i t u r e s ,  t h e  a d m i n i s t r a t i o n  o p p o s e d  t h e  b i l l s .

N e a r  t h e  end  o f  t h e  1991 s e s s i o n ,  t h e  a d m i n i s t r a t i o n  and  
t h r e e  o f  t h e  f o u r  p l a i n t i f f  g r o u p s  r e a c h e d  c o n c e p t u a l  a g r e e m e n t  on 
a p r o p o s e d  s e t t l e m e n t  t h a t ,  i n s t e a d  o f  r e q u i r i n g  t h e  s t a t e  t o  
p u r c h a s e  t h e  o r i g i n a l  m e n t a l  h e a l t h  l a n d s  n o t  r e t u r n e d  t o  t r u s t  
s t a t u s ,  r e q u i r e d  t h e  s t a t e  t o  r e c o n s t i t u t e  a  m e n t a l  h e a l t h  l a n d  
t r u s t  by  e x c h a n g i n g  o t h e r  s t a r e  l a n d s  o f  e q u a l  f a i r  m a r k e t  v a l u e  
a n d  c o m p a r a b l e  c h a r a c t e r  t o  t h e  o r i g i n a l  m e n t a l  h e a l t h  l a n d s  n o t  
r e t u r n e d ,  i n c l u d i n g  t h o s e  i n  l e g i s l a t i v e l y  d e s i g n a t e d  a r e a s  ( e x c e p t  
t h a t  t h o s e  i n  che  H a i n e s  S t a t e  F o r e s t  an d  t h e  T a n a n a  V a l l e y  S t a t e  
F o r e s t ) , t h o s e  c o n v e y e d  t o  t h i r d  p a r t i e s  a n d  m u n i c i p a l i t i e s ,  and  
t h o s e  s u b j e c t  t o  c e r t a i n  o t h e r  e n c u m b r a n c e s .  The e x c h a n g e  p r o c e s s  
w o u l d  r e q u i r e  a b a l a n c i n g  o f  t h e  p u b l i c  i n t e r e s t  i n  r e t a i n i n g  l a n d s  
p r o p o s e d  f o r  e x c h a n g e  a n d  t h e  t r u s t ' s  i n t e r e s t  i n  h a v i n g  t h e  l a n d s  
c o n v e y e d ,  w i t h  an y  i r r e c o n c i l a b l e  d i s p u t e s  r e s o l v e d  by  t h e  c o u r t .
I t  a l s o  p r o v i d e d  f o r  c r e a t i o n  o f  a T r u s t  A u t h o r i t y  t o  m anage  t h e
t r u s t ' s  a s s e t s  an d  make r e c o m m e n d a t i o n s  t o  t h e  g o v e r n o r  a n d  t h e  
l e g i s l a t u r e  r e g a r d i n g  t h e  s t a t e ' s  m e n t a l  h e a l t h  p r o g r a m  an d  
a p p r o p r i a t e  f u n d i n g  f o r  i t .  I t  p r o v i d e d  f o r  a  s e p a r a t e  
a p p r o p r i a t i o n  p r o c e s s  f o r  m e n t a l  h e a l t h  s p e n d i n g  u n d e r  w h i c h  t h e  
g o v e r n o r  a n d  t h e  l e g i s l a t u r e  r e t a i n e d  t h e i r  c o n s t i t u t i o n a l
a u t h o r i t y  o v e r  t h e  p r o c e s s  b u t ,  i f  t h e  f i n a l  d e c i s i o n s  d i f f e r e d
f ro m  t h e  T r u s t  A u t h o r i t y ' s  r e c o m m e n d a t i o n s ,  r e q u i r e d  w r i t t e n  
f i n d i n g s  s u p p o r t i n g  t h e  d e t e r m i n a t i o n s  t h a t  t h e  d i f f e r e n t  f u n d i n g  
l e v e l s  m e e t  t h e  p r o j e c t e d  n e e d s  o f  t h e  b e n e f i c i a r i e s  o f  t h e  m e n t a l  
h e a l t h  t r u s t .  C e r t a i n  s t a t e  l a n d s  a g r e e d  t o  by t h e  a d m i n i s t r a t i o n  
a n d  t h e  s e t t l i n g  p l a i n t i f f s  w ou ld  be  p l e d g e d  a s  s e c u r i t y  f o r  t h e  
s t a t e ' s  p e r f o r m a n c e  o f  i t s  d u t i e s  u n d e r  t h e  p r o p o s e d  s e t t l e m e n t  
( t h e  h y p o t h e c a t e d  l a n d s ) , and  t h e  a g r e e m e n t  w ould  t a k e  e f f e c t  upon 
d i s m i s s a l  o f  t h e  c a s e .  The c o n c e p t u a l  a g r e e m e n t  was p a s s e d  by  t h e  
l e g i s l a t u r e  a s  c h a p t e r  66 ,  SLA 1991 ,  an d  t h e  s t a t e  and  s e t t l i n g  
p l a i n t i f f s  a g r e e d  on t h e  l a n d s  t o  be  h y p o t h e c a t e d  ( i n c l u d i n g  Cook 
I n l e t  o i l  a n d  g a s  l e a s e s  a s  t h e  " c o l l a t e r a l  o f  l a s t  r e s o r t )  s h o r t l y
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t h e r e a f t e r .

On O c t o b e r  26 ,  1991 ,  e i g h t  e n v i r o n n e n t a l  a n d  f i s h i n g
o r g a n i z a t i o n s  c h a l l e n g e d  c h a p t e r  66 on a  num ber  o f  g r o u n d s :  ( l )
t h a t  a r t i c l e  V I I I ,  s e c t i o n  10 o f  t h e  A l a s k a  C o n s t i t u t i o n  r e q u i r e s  
" o t h e r  s a f e g u a r d s  o f  t h e  p u b l i c  i n t e r e s t "  b ey o n d  p u b l i c  n o t i c e  
p r i o r  t o  d i s p o s a l  o f  s t a t e  l a n d s  a n d  c h a p t e r  66 d i d  n o t  i n c l u d e  
s u c h  s a f e g u a r d s  e i t h e r  b e f o r e  c o n v e y a n c e s  t o  t h e  T r u s t  A u t h o r i t y  o r  
d i s p o s a l  by  t h e  T r u s t  A u t h o r i t y  a n a  t h e r e f o r e  i s  u n c o n s t i t u t i o n a l ;  
(2) t h a t  c h a p t e r  66 d o e s  n o t  p r o v i d e  f o r  d e p o s i t  o f  a n y  m i n e r a l  
r e v e n u e s  f ro m  t h e  r e c o n s t i t u t e d  t r u s t  i n  t h e  p e r m a n e n t  f u n d  and  
t h e r e f o r e  i s  u n c o n s t i t u t i o n a l ;  (3) t h a t  t h e  c o n v e y a n c e  o f  t h e  
m i n e r a l  e s t a t e  i n  e x c h a n g e  l a n d s  t o  t h e  T r u s t  A u t h o r i t y  w ou ld  
v i o l a t e  s e c t i o n  6 ( i )  o f  t h e  A l a s k a  S t a t e h o o d  A c t ;  (4)  t h a t  
r e q u i r i n g  t h e  c o n v e y a n c e  o f  l a n d s  t o  t h e  T r u s t  A u t h o r i t y  i s  an  
a p p r o p r i a t i o n  o f  l a n d s  an d  c h a p t e r  66 t h e r e f o r e  i n c l u d e s  an 
a p p r o p r i a t i o n  i n  a  s u b s t a n t i v e  b i l l  i n  v i o l a t i o n  o f  a r t i c l e  I I ,  
s e c t i o n  1 3 ;  (5) t h e  p l e d g i n g  o f  l a n d s  a s  s e c u r i t y  f o r  p e r f o r m a n c e  
t h r o u g h  t h e  h y p o t h e c a t i o n  p r o v i s i o n s  o f  c h a p t e r  66 was 
u n c o n s t i t u t i o n a l  a s  v i o l a t i n g  t h e  t h r e e  r e a d i n g s  r e q u i r e m e n t  o f  
a r t i c l e  I I ,  s e c t i o n  14 ,  b e i n g  t o o  b r o a d  a  d e l e g a t i o n  t o  t h e  
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s ,  v i o l a t i n g  t h e  " o t h e r  s a f e g u a r d s "  
p r o v i s i o n  o f  a r t i c l e  V I I I ,  s e c t i o n  10 ,  a n d  v i o l a t i n g  t h e  " p u b l i c  
t r u s t ; "  (6) t h a t  t h e  p l a n n i n g  a n d  c l a s s i f i c a t i o n  p r o v i s i o n s  o f  AS
3 8 . 0 4  a n d  3 3 . 0 5  w o u ld  h a v e  t o  b e  f o l l o w e d  i n  r e c o n s t i t u t i n g  t h e  
m e n t a l  h e a l t h  t r u s t ;  an d  (7) t h a t  t h e  f o r e s t  m an ag e m en t  p l a n s  
g o v e r n i n g  t h e  H a i n e s  S t a t e  F o r e s t  a n d  t h e  T a n a n a  V a l l e y  S t a t e  
F o r e s t  w o u ld  c o n t i n u e  t o  g o v e  :n m anagem ent  o f  t h e  o r i g i n a l  m e n t a l  
h e a l t h  l a n d s  w i t h i n  t h e i r  b o u n d a r i e s  e v e n  t h o u g h  c o n v e y e d  t o  t h e  
t r u s t .

The a d m i n i s t r a t i o n  an d  t h e  s e t t l i n g  p l a i n t i f f s  n e g o t i a t e d  
a n d  e n t e r e d  i n t o  a  c o m p r e h e n s i v e  s e t t l e m e n t  a g r e e m e n t  t o  i m p l e m e n t  
c h a p t e r  66 on A p r i l  6,  1 9 9 2 ,  an d  t h e  s t a t e  moved f o r  p r e l i m i n a r y  
c o u r t  a p p r o v a l  o f  t h e  p r o p o s e d  s e t t l e m e n t 9 on  A p r i l  10 ,  1 9 9 2 .  On 
May 4 ,  1 9 9 2 ,  t h e  s t a t e  an d  t h e  s e t t l i n g  p l a i n t i f f s  j o i n t l y  moved t o  
m o d i f y  t h e  J u l y  9 ,  1990 p r e l i m i n a r y  i n j u n c t i o n  a n d  t o  r e m o v e  t h e  
l i s  p e n d e n s  on  o r i g i n a l  m e n t a l  h e a l t h  l a n d s  t h e  s t a t e  h a d  c o n v e y e d  
t o  p r i v a t e  t h i r d  p a r t i e s  ( t h e  "moms a n d  p o p s " ) . The s e t t l i n g  
p l a i n t i f f s  moved f o r  p r e l i m i n a r y  a p p r o v a l  o f  t h e  p r o p o s e d

9 B e c a u s e  t h i s  i s  a c l a s s  a c t i o n ,  c o u r t  a p p r o v a l  i s  r e q u i r e d  b e f o r e  
t h e  c a s e  c a n  be  d i s m i s s e d .  The c o u r t  p r o c e s s  i n v o l v e s  (1) 
p r e l i m i n a r y  a p p r o v a l  o f  t h e  p r o p o s e d  s e t t l e m e n t  a s  w i t h i n  t h e  r a n g e  
o f  p o s s i b l e  j u d i c i a l  a p p r o v a l ,  (2)  n o t i c e  t o  members  o f  t h e  c l a s s  
t h a t  a  s e t t l e m e n t  h a s  b e e n  p r o p o s e d ,  an d  (3) a  f o r m a l  h e a r i n g  a t  
w h i c h  a l l  c l a s s  members may e x p r e s s  t h e i r  v ie w s  o f  t h e  p r o p o s e d  
s e t t l e m e n t  t o  t h e  c o u r t .  The c o u r t  may o n l y  a p p r o v e  t h e  s e t t l e m e n t  
i f  i t  f i n d s  t h a t  i t  i s  f a i r ,  r e a s o n a o l e ,  a n d  a d e q u a t e .  The p r i m a r y  
c r i t e r i o n  f o r  m ak in g  t h a t  d e t e r m i n a t i o n  i s  t o  c o m p a re  t h e  p r o p o s e d  
s e t t l e m e n t  w i t h  t h e  p r o b a b l e  o u tc o m e  o f  c o n t i n u e d  l i t i g a t i o n .
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s e t t l e m e n t  on J u n e  29 ,  1992.  N u g e n ' s  Ranch and  t h e  e n v i r o n m e n t a l  
i n t e r v e n o r s  o p p o s e d  t h e  s t a t e ' s  and  s e t t l i n g  p l a i n t i f f s '  m o t i o n s .  
The s t a t e  moved f o r  summary ju d g m e n t  on t h e  e n v i r o n m e n t a l  
i n t e r v e n o r s '  c h a l l e n g e s  on A u g u s t  28 ,  1992 .  On S e p t e m b e r  4 ,  1992,  
U n io n  O i l  Company an d  M a ra th o n  O i l  Company moved t o  i n t e r v e n e  t o  
c h a l l e n g e  t h e  i n f o r m a t i o n  s h a r i n g  p r o v i s i o n  o f  t h e  s e t t l e m e n t  
a g r e e m e n t  a n d  t h e  i n c l u s i o n  o f  t h e  s t a t e ' s  i n t e r e s t  i n  Cook I n l e t  
o i l  a n d  g a s  l e a s e s  i n  t h e  l a n d s  h y p o t h e c a t e d  a s  s e c u r i t y  f o r  t h e  
s t a t e ' s  p e r f o r m a n c e .  The s e t t l i n g  p l a i n t i f f s  moved t o  d i s m i s s  t h e  
e n v i r o n m e n t a l  i n t e r v e n o r s '  c h a l l e n g e s  o r ,  i n  t h e  a l t e r n a t i v e ,  f o r  
summary j u d g m e n t  on O c t o b e r  14 ,  199 2 .  The e n v i r o n m e n t a l
i n t e r v e n o r s  c r o s s - m c v e d  f o r  summary ju d g m e n t  on November  5 ,  1992 .  
A d v o c a c y  S e r v i c e s  w i t h d r e w  i t s  s u p p o r t  f o r  t h e  p r o p o s e d  s e t t l e m e n t  
on  D ecem b er  12 ,  19 9 2 .  On J a n u a r y  14,  1993,  J u d g e  G r e e n e  d e n i e d  t h e  
s t a t e ' s  a n d  s e t t l i n g  p l a i n t i f f s '  m o t io n  t o  m o d i f y  t h e  J u l y  9 ,  1990 
p r e l i m i n a r y  i n j u n c t i o n  and  l i f t  t h e  l i s  p e n d e n s  w i t h  r e s p e c t  t o  
l a n d s  c o n v e y e d  t o  p r i v a t e  t h i r d  p a r t i e s ,  b u t  w i t h o u t  p r e j u d i c e  t o  
r e f i l i n g  i t  o n c e  s h e  h a s  r u l e d  on t h e  m o t i o n s  f o r  p r e l i m i n a r y  
a p p r o v a l  a n d  t h e  c r o s s - m o t i o n s  w i t h  r e s p e c t  t o  t h e  e n v i r o n m e n t a l  
i n t e r v e n o r s '  c h a l l e n g e s .  On J a n u a r y  22 ,  1993 ,  o r a l  a r g u m e n t  was 
h e l d  on  t h e  o i l  c o m p a n i e s '  m o t i o n  t o  i n t e r v e n e ,  t h e  s t a t e ' s  and 
s e t t l i n g  p l a i n t i f f s '  m o t i o n s  f o r  p r e l i m i n a r y  a p p r o v a l ,  a n d  t h e  
c r o s s - m o t i o n s  w i t h  r e s p e c t  t o  t h e  e n v i r o n m e n t a l  i n t e r v e n o r s '  
c h a l l e n g e s .  At  t h e  c o n c l u s i o n  o f  t h e  a r g u m e n t ,  J u d g e  G r e e n e  t o o k  
a l l  o f  t h e  m o t i o n s  u n d e r  a d v i s e m e n t .  She g r a n t e d  t h e  o i l  
c o m p a n i e s '  m o t i o n  t o  i n t e r v e n e  l a t e r  i n  t h e  d ay  on J a n u a r y  22 ,  
1 9 9 3 ;  t h e  o t h e r  m o t i o n s  r e m a i n  u n d e r  a d v i s e m e n t .
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R E C E I V E D  j a m  2  2  I9S3

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

VERN T. WEISS, f a t h e r  and  
n e x t  f r i e n d  o f  CARL WEISS, 
a m i n o r  c h i l d ,  an d  EARL 
HILLIKER, on b e h a l f  o f

ASSOCIATION, MARY C. NANUWAK 
a n d  JOHN MARTIN, on b e h a l f  
o f  t h e m s e l v e s  an d  a l l  o t h e r s  
s i m i l a r l y  s i t u a t e d ;  ANITA 
BOSEL, FRANCES DOULIN, S." ARON 
GOODWIN, a n d  GABRIEL MAYOC; 
a n d  H . L . ,  M .K . ,  an d  ALASKA 
ADDICTION REHABILITATION 
SERVICES,

ALASKA CENTER FOR THE 
ENVIRONMENT, ALASKA 
SPORTFISHING ASSOCIATION,
LYNN CANAL CONSERVATION, 
NORTHERN ALASKA EirvIRONMENTAL 
CENTER, SIERRA CLUB, SOUTHEAST 
ALASKA CONSERVATION COUNCIL, 
SUSITNA VALLEY ASSOCIATION and  
TROUT UNLIMITED,

v s .

STATE OF ALASKA,

C a s e  No. 4 F A -8 2 -2 2 0 8  C i v i l

SUMMARY DECISION AND ORDER RE:
JOINT MOTION TO MODIFY 7 / 9 / 9 0  PRELIMINARY 

INJUNCTION AND TO CANCEL LIS PENDENS

The S t a t e  and  t h e  t h e n - s e t t l i n g  p l a i n t i f f s ,  W e is s  and

FOURTH JUDICIAL DISTRICT

t h e m s e l v e s  an d  a l l  o t h e r s  
. s i m i l a r l y  s i t u a t e d ;  t h e  
ALASKA MENTAL HEALTH

P l a i n t i f f s

a n d

I n t e r v e n o r -
P l a i n t i f f s ,

H i l l i k e r ;  A l a s k a  M e n t a l  H e a l t h  A s s o c i a t i o n ,  Nanuwak and  M a r t i n ;



a n d  B o s e l ,  D o u l i n ,  Goodwin an d  Mayoc ( " M o v a n t s " ) , f i l e d  a  j o i n t  

m o t i o n  t o  m o d i f y  t h e  p r e l i m i n a r y  i n j u n c t i o n  i s s u e d  J u l y  9 ,  1990 ,  

a n d  t o  c a n c e l  t h e  l i s  p e n d e n s  w i t h  r e s p e c t  t o  l a n d s  p a t e n t e d  t o  o r  

s u b j e c t  t o  c o n t r a c t s  t o  co n v ey  t i t l e  t o  c e r t a i n  t h i r d  p a r t i e s .  The 

j o i n t  m o t i o n  was made i n  a c c o r d a n c e  w i t h  A r t i c l e  I I I ,  5 31 o f  t h e  

p r o p o s e d  s e t t l e m e n t  a g r e e m e n t .  S p e c i f i c a l l y ,  t h e  r e l i e f  s o u g h t  i s  

s t a t e d  by  t h e  m o v a n t s  a s  f o l l o w s :

The u n d e r s i g n e d  p a r t i e s  . . . j o i n t l y  move a n d  
recommend t o  t h e  c o u r t ,  w i t h  r e s p e c t  t o  p a r c e l s  o f  
l a n d  w h e r e i n  a t h i r d  p a r t y  h a s  r e c e i v e d  o r  h a s  
e n t e r e d  a c o n t r a c t  t o  r e c e i v e  p a t e n t  o r  t i t l e  t o  
l a n d  f ro m  t h e  S t a t e  o f  A l a s k a  ( " S t a t e " )  o r  a  
m u n i c i p a l i t y ,  s u b j e c t  t o  p r o t e c t i o n  o f  t h e  t r u s t ' s  
i n t e r e s t s  a s  s e t  f o r t h  b e lo w ,  t h a t  t h e  R e - N o t i c e s  
o f  L i s  P e n d e n s ,  an d  p r i o r  L i s  P e n d e n s  t o  t h e  e x t e n t  
t h e y  h a v e  any  c o n t i n u e d  v a l i d i t y ,  r e c o r d e d  i n  
v a r i o u s  r e c o r d i n g  d i s t r i c t s  w i t h i n  t h e  S t a t e  an d  
i d e n t i f i e d  i n  t h e  a t t a c h e d  E x h i b i t  A ( " L i s  
P e n d e n s " ) , be  c a n c e l e d ,  a n d  t h a t  t h e  p r e l i m i n a r y  
i n j u n c t i o n  d a t e d  J u l y  9 ,  1990 ( " P r e l i m i n a r y
I n j u n c t i o n " ) , b e  m o d i f i e d  t o  a l l o w  t h e  S t a t e  a n d  
m u n i c i p a l i t i e s  t o  a d m i n i s t e r  t h e  c o n t a c t s  a n d  when 
a  t h i r d  p a r t y  h a s  p a i d  i n  f u l l  any  a m o u n t s  owed 
u n d e r  t h e  c o n t a c t  a n d  i s  o t h e r w i s e  e l i g i b l e  u n d e r  
t h e  c o n t r a c t ,  i s s u e  p a t e n t  o r  c o n v e y  t i t l e .  F o r  
p u r p o s e s  o f  t h i s  j o i n t  m o t i o n ,  a  c o n v e y a n c e  o r  
a g r e e m e n t  t o  c o n v e y  by t h e  S t a t e  t o  a m u n i c i p a l i t y  
i s  n o t  one  t o  a t h i r d  p a r t y .

Tire d i s s e n t i n g  p l a i n t i f f s ,  H . L . ,  M .K . ,  a n d  AARS, a n d  t h e  p u b l i c

i n t e r e s t  i n t e r v e n o r s ,  A l a s k a  C e n t e r  f o r  t h e  E n v i r o n m e n t ,  A l a s k a

S p o r t f i s h i n g  A s s o c i a t i o n ,  Lynn C a n a l  C o n s e r v a t i o n ,  N o r t h e r n  A l a s k a

E n v i r o n m e n t a l  C e n t e r ,  S i e r r a  C l u b ,  S o u t h e a s t  A l a s k a  C o n s e r v a t i o n

C o u n c i l ,  S u s i t n a  V a l l e y  A s s o c i a t i o n ,  an d  T r o u t  U n l i m i t e d ,  h a v e

o p p o s e d .

The S t a t e  and  s e t t l i n g  p l a i n t i f f s  a r g u e  t h a t  t h e
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p r e l i m i n a r y  i n j u n c t i o n  s h o u l d  b e  m o d i f i e d  and  t h e  l i s  p e n d e n s  

c a n c e l e d  a s  t o  t h e s e  l a n d s  b e c a u s e  (1) t h e  p r o p o s e d  s e t t l e m e n t  

a g r e e m e n t  a n d  t h e  r e l i e f  o f f e r e d  by  t h e  m o t i o n  p r o v i d e  s u f f i c i e n t  

p r o t e c t i o n  o f  t h e  c l a s s ' s  r i g h t s ,  a n d  (2)  p r i n c i p l e s  o f  e q u i t y  

f a v o r  s u c h  a c t i o n .  I f  t h e  p r o p o s e d  s e t t l e m e n t  a g r e e m e n t  o b t a i n s  

f i n a l  a p p r o v a l ,  an y  l a n d  t h a t  was m e n t a l  h e a l t h  t r u s t  l a n d  a t  t h e  

t i m e  o f  t h e  l e g i s l a t u r e ' s  r e d e s i g n a t i o n  i n  1978 w h i c h  was c o n v e y e d  

t o  t h e  t y p e  o f  t h i r d  p a r t i e s  d e s i g n a t e d  i n  t h i s  m o t i o n  w i l l  r e m a i n  

i n  t h e  h a n d s  o f  t h o s e  t h i r d  p a r t i e s .  S t a t e d  m ore  s i m p l y ,  i f  t h e  

p r o p o s e d  s e t t l e m e n t  a g r e e m e n t  i s  a p p r o v e d ,  t h e  r i g h t s  o f  t h i r d  

p a r t y  o w n e r s  o f  t h i s  f o r m e r  m e n t a l  h e a l t h  t r u s t  l a n d  w i l l  n o t  be  

e f f e c t e d .  I n  t h i s  m o t i o n ,  t h e  S t a t e  an d  t h e  s e t t l i n g  p l a i n t i f f s  

h a v e  a g r e e d  t o  t h e  f o l l o w i n g ,  i f  t h e  p r o p o s e d  s e t t l e m e n t  a g r e e m e n t  

i s  n o t  a c c e p t e d :

1. f h e  p l a i n t i f f s  may r e a s s e r t  c l a i m s  t o  s u c h  
A f f e c t e d  T r u s t  Land a n d  i n t e r e s t s  t h e r e i n .

2 .  I f  e n f o r c e a b l e  r i g h t s  t o  h a v e  a n y  A f f e c t e d  
T r u s t  Land o r  i n t e r e s t s  t h e r e i n  r e t u r n e d  t o  t r u s t  
s t a t u s  a r e  c u t  o f f  by v i r t u e  o f  o r  a f t e r  t h e  d a t e  
t h e  a p p l i c a b l e  L i s  P e n d e n s  i s  c a n c e l e d  h e r e i n ,  t h e  
S t a t e  s h a l l  c o m p e n s a t e  t h e  M e n t a l  H e a l t h  T r u s t  f o r  
t h e  f a i r  m a r k e t  v a l u e  o f  an y  s u c h  A f f e c t e d  T r u s t  
Land  o r  i n t e r e s t s  t h e r e i n  n o t  r e t u r n e d  t o  t r u s t  
s t a t u s  a s  f o l l o w s :

a .  The f a i r  m a r k e t  v a l u e  o f  s u c h  A f f e c t e d  
T r u s t  Land o r  i n t e r e s t s  t h e r e i n  s h a l l  b e  d e t e r m i n e d  
a s  o f  A p r i l  6,  1992 .

b .  The S t a t e  may c o m p e n s a t e  t h e  M e n t a l  H e a l t h  
T r u s t  t h r o u g h  a  l a n d  e x c h a n g e  u n d e r  AS 3 8 . 5 0  o r  
o t h e r  a p p l i c a b l e  l a w ,  w i t h  l a n d  o f  e q u a l  f a i r  m a r k e t  
v a l u e  and  a s  c o m p a r a b l e  i n  c h a r a c t e r  a s  p r a c t i c a b l e  
t o  t h e  A f f e c t e d  T r u s t  Lan ' o r  i n t e r e s t s  t h e r e i n  f o r  
w h i c h  t h e  M e n ta l  H e a l t h  T r u s t ' s  e n f o r c e a b l e  r i g h t s
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w e r e  c u t  o f f .  The c o m p a r a b i l i t y  o f  e a c h  s u c h  p a r c e l  
o f  A f f e c t e d  T r u s t  Land o r  i n t e r e s t  t h e r e i n  and  any  
l a n d  t o  b e  e x c h a n g e d  t h e r e f o r  s h a l l  b e  d e t e r m i n e d  
by u s i n g  t h e  c r i t e r i a  s e t  f o r t h  i n  S e c .  5 5 ,  Ch. 66 ,
SLA 19 9 1 .

3 .  The c o u r t  s h a l l  r e s o l v e  a n y  d i s p u t e s  an d  
s h a l l  a p p r o v e  a n y  r e s o l u t i o n s  a r i s i n g  f ro m  t h i s  
j o i n t  m o t i o n  an d  a n y  r e l a t e d  o r d e r .

The S t a t e  a n d  s e t t l i n g  p l a i n t i f f s  m a i n t a i n  t h a t  t h i s  a g r e e m e n t

p r o v i d e s  s u f f i c i e n t  p r o t e c t i o n  t o  t h e  c l a s s  t o  make t h e  p r e l i m i n a r y

i n j u n c t i o n  a n d  l i s  p e n d e n s  u n n e c e s s a r y .

The d i s s e n t i n g  p l a i n t i f f s  u r g e  t h e  c o u r t  t o  d e n y  t h e

j o i n t  m o t i o n .  They  a r g u e  t h a t  t h e  l e g a l  p r e r e q u i s i t e  f o r

m o d i f i c a t i o n  o f  a  p r e l i m i n a r y  i n j u n c t i o n ,  c h a n g e d  c i r c u m s t a n c e s ,

h a s  n o t  b e e n  shown b y  t h e  m o v a n t s .  They  a s s e r t  t h a t  m o d i f i c a t i o n

o f  t h e  i n j u n c t i o n  m u s t  a w a i t  r e s o l u t i o n  o f  t h e  p u b l i c  i n t e r e s t

i n t e r v e n o r ’ s  c h a l l e n g e  t o  t h e  l e g a l i t y  o f  t h e  s e t t l e m e n t

l e g i s l a t i o n ,  C h a p t e r  66 ,  SLA 1 9 9 1 .  They  a s s e r t  t h a t  t h e  c o u r t  h a s

no a u t h o r i t y  t o  c a n c e l  t h e  l i s  p e n d e n s  u n t i l  f i n a l  a p p r o v a l  o f  t h e

s e t t l e m e n t .  They  a r g u e  t h a t  t h e  r e l i e f  s o u g h t  i n  t h e  m o t i o n

p r o v i d e s  no r e a l  r e l i e f  t o  t h e  a f f e c t e d  t h i r d  p a r t i e s .

The p u b l i c  i n t e r e s t  i n t e r v e n o r s  a r g u e  t h a t  t h e  m o t i o n  i s

p r e m a t u r e  a n d  s h o u l d  a w a i t  r e s o l u t i o n  o f  t h e i r  c l a i m s .  They  a r g u e

t h a t  t h e  e q u i t i e s  f a v o r  t h e  s t a t u s  q u o .

A p r e l i m i n a r y  i n j u n c t i o n  may be  m o d i f i e d  o r  c a n c e l e d  i f

t h e  i n j u n c t i v e  r e l i e f  i s  no l o n g e r  n e c e s s a r y ,  c h a n g e d  c i r c u m s t a n c e s

e v i s c e r a t e  t h e  j u s t i f i c a t i o n  f o r  t h e  p r e l i m i n a r y  i n j u n c t i o n ,  o r

f a i l u r e  t o  d i s s o l v e  t h e  i n j u n c t i o n  w o u ld  o c c a s i o n  s e v e r e  h a r d s h i p .
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See  K o c h e r  C o a l  Co. v .  M a r s h a l l . 505  F . S u p p .  156 (E. D. P a .  1 9 8 1 ) .  

The d e c i s i o n  w h e t h e r  t o  m o d i f y  an  i n j u n c t i o n  i s  c o m m i t t e d  t o  t h e  

d i s c r e t i o n  o f  t h e  c o u r t ;  t h e  c o u r t  s h o u l d  b e  g u i d e d  by  g e n e r a l  

e q u i t a b l e  p r i n c i p l e s  i n  t h e  e x e r c i s e  o f  t h a t  d i s c r e t i o n .  S ee  

M e r r e l l - N a t i o n a l  L a b o r a t o r i e s .  I n c .  v .  Z e n i t h  L a b o r a t o r i e s .  I n c . . 

579 F . 2d  78 6 ,  7 9 0 - 9 1 ;  K o c h e r  C o a l  C o . . 505 F . S u p p .  a t  1 5 8 .

L i s  p e n d e n s  may b e  t e r m i n a t e d  by  t h e  c o u r t  b e f o r e  

j u d g m e n t .  S ee  7 R. P o w e l l  & P. R ohan ,  P o w e l l  on  R e a l  P r o p e r t y  

9 0 7 . 5 [ 1 ] ,  a t  82A-26 (1992 r e v . ) .  The  c o u r t  may c a n c e l  a  l i s

p e n d e n s  i f  a  p l a i n t i f f  u n r e a s o n a b l y  f a i l s  t o  p u r s u e  a n  a c t i o n  w i t h  

d u e  d i l i g e n c e  o r  i f  t h e  o p e r a t i o n  o f  t h e  l i s  p e n d e n s  w i l l  p r o v e  t o  

be  h a r s h  o r  a r b i t r a r y .  See  W h i t e  v .  W e n s a u e r . 702 P . 2d 15 ,  18

( O k l a .  1 9 8 5 ) ;  D ic e  v .  B e n d e r . 117 A . 2d 7 2 5 ,  727 ( P a .  1 9 5 5 ) .  The 

c o u r t  m u s t  a p p l y  e q u i t a b l e  p r i n c i p l e s  i n  d e c i d i n g  w h e t h e r  t o  

t e r m i n a t e  a l i s  p e n d e n s .

The S t a t e  a s s e r t s  t h a t  t h e  l i s  p e n d e n s  s h o u l d  be  

t e r m i n a t e d  b e c a u s e  t h e  p l a i n t i f f s  h a v e  n o t  p u r s u e d  t h i s  c a s e  w i t h  

d u e  d i l i g e n c e .  The c o u r t  d i s a g r e e s .  The S t a t e  c o r r e c t l y  p o i n t s  

ouc  t h a t  t h i s  c a s e  i s  now t e n  y e a r s  o l d .  H ow ever ,  t h e  c o u r t  m u s t  

c o n s i d e r  t h e  a c t i v i t y  t h a t  h a s  o c c u r r e d  i n  t h o s e  y e a r s .

The c a s e  was i n i t i a l l y  p r o s e c u t e d  i n  a  t i m e l y  m a n n e r  i n  

t h e  s u p e r i o r  c o u r t .  The d e c i s i o n  was a p p e a l e d  a n d  t h e  A l a s k a  

Suprem e  C o u r t  i s s u e d  i t s  d e c i s i o n  n e a r  t h e  e n d  o f  1 9 8 5 .  S t a t e  v .  

W e i s s ,  706 P . 2d 681 ( A l a s k a  1 9 8 5 ) .  A f t e r  r e m a n d ,  t h e  p a r t i e s  

e n g a g e d  i n  c o m p lex  n e g o t i a t i o n s  w h i c h  l e d  t o  a  l e g i s l a t i v e l y -
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a d o p t e d  m ech an ism  t o  s e t t l e  t h i s  l a w s u i t ,  C h a p t e r  48 ,  SLA 1987 .  

The p a r t i e s  c o n t i n u e d  w i t h  t h e  i m p l e m e n t a t i o n  o f  t h a t  s e t t l e m e n t  

m ec h a n ism  u n t i l  A p r i l  17 ,  1 9 9 0 ,  when t h e  C o m m i s s i o n e r  o f  N a t u r a l  

R e s o u r c e s  w r o t e  t o  t h e  C h a i r  o f  t h e  A l a s k a  M e n t a l  H e a l t h  B o a rd  

d e c l a r i n g  an  i m p a s s e  and  a n n o u n c i n g  t h a t  t h e  D e p a r t m e n t  w o u ld  n o t  

f o l l o w  t h e  p r o c e d u r e s  a d o p t e d  by t h e  I n t e r i m  M e n t a l  H e a l t h  T r u s t  

C o m m iss io n  i n  i t s  f i n a l  r e p o r t  o f  Decem ber  2 0 ,  1 9 8 9 .  The p a r t i e s  

t h e n  l i t i g a t e d  t h e  i s s u e  o f  t h e  p r e l i m i n a r y  i n j u n c t i o n  an d  l i s  

p e n d e n s  a t  i s s u e  h e r e  an d  t h e  c o u r t  e n t e r e d  i t s  d e c i s i o n  on J u l y  

9 ,  1990 .  The p l a i n t i f f s  c o n t i n u e d  e f f o r t s  t o  r e a c h  a  n e g o t i a t e d  

s e t t l e m e n t  and  u l t i m a t e l y  t h e  l e g i s l a t u r e  p a s s e d  t h i s  s e t t l e m e n t  

v e h i c l e  i n  C h a p t e r  66 ,  STA 199 1 .  A f t e r  p a s s a g e ,  t h e  p a r t i e s  

n e g o t i a t e d  t h e  p r o p o s e d  s e t t l e m e n t  a g r e e m e n t  w h i c h  w as  s i g n e d  A p r i l  

6 ,  199 2 .  T h i s  m o t i o n  was f i l e d  f o u r  d a y s  l a t e r .

The c o u r t  c o u l d  o n l y  f i n d  u n r e a s o n a b l e  d e l a y  on t h e s e  

f a c t s  i f  t h e  c o u r t  c o n c l u d e d  t h a t  s e e k i n g  a  n e g o t i a t e d  r e s o l u t i o n  

was u n r e a s o n a b l e .  C l e a r l y ,  i t  was  n o t .  The r e c o n s t i t u t i o n  o f  t h e  

t r u s t ,  a s  m a n d a t e d  by  t h e  Suprem e C o u r t ,  i s  a h e r c u l e a n  t a s k .  I t  

w i r l l  i n v o l v e  l i t i g a t i o n  i n  e v e r y  j u d i c i a l  d i s t r i c t  i n  t h i s  s t a t e .  

I t  w i l l  n e c e s s i t a t e  a d j u d i c a t i n g  p r i v a t e  t h i r d  p a r t y  r i g h t s  t o  up 

t o  3162 p a r c e l s  o f  l a n d ,  i n v o l v i n g  a l m o s t  5 0 , 0 0 0  a c r e s  o f  l a n d  

w h ic h  h a v e  b e e n  c o n v e y e d  by t h e  S t a t e .  I t  w i l l  i n v o l v e  l i t i g a t i o n  

r e g a r d i n g  o v e r  8 3 , 0 0 0 +  a c r e s  o f  l a n d  c o n v e y e d  t o  m u n i c i p a l i t i e s  i n  

888 c o n v e y a n c e s .  The t i m e ,  money,  a n d  e f f o r t  s p e n t  a t  r e a c h i n g  a 

n e g o t i a t e d  s e c t l e m e n t  i s  n o t  u n r e a s o n a b l e .  I t  i s  a  f r a c t i o n  o f

Weiss v. S ta te4FA-82-220E C iv i lSD&O 6



w h a t  i t  w o u ld  t a k e  t o  l i t i g a t e  t h i s ' c a s e .

I n  r e s o l v i n g  t h i s  m o t i o n  t h e  c o u r t  m u s t  be  g u i d e d  by 

e q u i t a b l e  p r i n c i p l e s .  Can t h e  p l a i n t i f f s  b e  a d e q u a t e l y  p r o t e c t e d  

i f  t h e  c o u r t  g r a n t s  t h e  m o t io n ?  Does  t h e  p r o p o s a l  a l l e v i a t e  t h e  

harm s u f f e r e d  by  t h e  t h i r d  p a r t i e s ?  Would t h e  r i g h t s  o f  t h e  p u b l i c  

b e  a d v e r s e l y  i m p a c t e d  by g r a n t i n g  t h e  r e l i e f ?

The  c o u r t  c o n c l u d e s  t h a t  t h e  e q u i t i e s  i n  t h i s  s i t u a t i o n  

v a r y  g r e a t l y  w i t h  t h e  l i k e l i h o o d  t h a t  t h e  c o u r t  w i l l  g r a n t  f i n a l  

a p p r o v a l  o f  t h e  p r o p o s e d  s e t t l e m e n t  a g r e e m e n t .

A t  o n e  en d  o f  t h e  s p e c t r u m ,  w h e re  t h e  l i k e l i h o o d  o f  f i n a l  

a p p r o v a l  a p p r o a c h e s  100%, t h e  e q u i t i e s  c l e a r l y  f a v o r  g r a n t i n g  t h e  

m o t i o n ,  m o d i f y i n g  t h e  p r e l i m i n a r y  i n j u n c t i o n  a n d  t e r m i n a t i n g  t h e  

T i s  p e n d e n s .  I f  t h e  p r o p o s e d  s e t t l e m e n t  a g r e e m e n t  i s  a p p r o v e d ,  t h e  

l a n d  h e l d  by  i n d i v i d u a l s  a f f e c t e d  by  t h i s  m o t i o n  w i l l  r e m a i n  i n  

t h e i r  h a n d s  w i t h o u t  c h a l l e n g e .  I f  f i n a l  a p p r o v a l  was c e r t a i n ,  

t h e r e  w o u ld  b e  no r e a s o n  n o t  t c  g i v e  t h o s e  i n d i v i d u a l s  r e l i e f  now.

A t  t h e  o t h e r  en d  o f  t h e  s p e c t r u m ,  w h e r e  t h e  l i k e l i h o o d  

o f  f i n a l  a p p r o v a l  a p p r o a c h e s  0%, t h e  e q u i t i e s  f a v o r  d e n y i n g  t h e  

m o t i o n  an d  m a i n t a i n i n g  t h e  s t a t u s  q u o .  I f  t h e  p r o p o s e d  s e t t l e m e n t  

i s  n o t  a p p r o v e d ,  t h e  p l a i n t i f f s  a r e  f r e e  t o  r e a s s e r t  a l l  c l a i m s  

a g a i n s t  t h e  l a n d s  a f f e c t e d  by t h i s  d e c i s i o n .  The r i g h t s  o f  t h e  

p l a i n t i f f s  t o  t h e  l a n d  w ould  n o t  c h a n g e ,  e x c e p t  w h e r e  new bona  f i d e  

p u r c h a s e r s  f o r  v a l u e  t o o k  t i t l e  a s  a  r e s u l t  o f  a c o n v e y a n c e  made 

a s  a r e s u l t  o f  m o d i f i c a t i o n  o f  t h e  p r e l i m i n a r y  i n j u n c t i o n  an d  t h e  

c a n c e l l a t i o n  o f  t h e  l i s  p e n d e n s .
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The S t a t e  and  t h e  s e t t l i n g - p l a i n t i f f s  d i s a g r e e  r e g a r d i n g  

w h e t h e r  i t  i s  p o s s i b l e  t o  c r e a t e  bona  f i d e  p u r c h a s e r s  i n  t h i s  

s i t u a t i o n .  I f  t h e  s e t t l i n g  p l a i n t i f f s  a r e  c o r r e c t  a n d  no bona  f i d e  

p u r c h a s e r s  c a n  be  c r e a t e d ,  t h e  " r e l i e f "  i n  t h i s  m o t i o n  b ecom es  

n o t h i n g  m ore  t h a n  a c r u e l  h o a x  v i s i t e d  on t h e  t h i r d  p a r t i e s .  They
- - i * ‘ ■i n f

g e t  no r e l i e f ;  t h e y  w o u ld  r e c e i v e  a  w o r t h l e s s  p i e c e  o f  p a p e r  and  

u n m a r k e t a b l e  t i t l e .  They w o u ld  n o t  g e t  an y  b e t t e r  t i t l e  t h a n  t h e y  

h a v e  now. I f  t h e y  t r a n s f e r r e d  t h e i r  i n t e r e s t  i n  t h e  l a n d ,  t h e y  

w o u ld  be  s e l l i n g  a  l a w s u i t  a n d  b o t h  t h e y  a n d  t h e  p u r c h a s e r s  w o u ld  

u l t i m a t e l y  h a v e  t o  l i t i g a t e .  T h i s  w o u ld  o n l y  f u r t h e r  c o m p l i c a t e  

t h i s  l i t i g a t i o n  by a d d i n g  y e t  a n o t h e r  l a y e r  o f  s u b s e q u e n t  t i t l e  

h o l d e r  whose  r i g h t s  w ou ld  h a v e  t o  b e  a d j u d i c a t e d .

I f  t h e  S t a t e  i s  c o r r e c t  t h a t  bona  f i d e  p u r c h a s e r s  c a n  be  

c r e a t e d  i n  t h i s  s i t u a t i o n ,  i t  i s  r e a s o n a b l e  t o  p r e s u m e  t h a t  a 

s i g n i f i c a n t  number  o f  bo n a  f i d e  p u r c h a s e r s  w i l l  be  c r e a t e d .  I n  

t h a t  i n s t a n c e ,  t h e  m e n t a l  h e a l t h  l a n d s  t r u s t  w i l l  l o s e  s u b s t a n t i a l  

l a n d  w h ic h  i t  i s  p r e s e n t l y  e n t i t l e d  t o  r e c e i v e .  I n  e x c h a n g e ,  t h e  

t r u s t  w i l l  g e t  t h e  f a i r  m a r k e t  v a l u e  o f  t h e  l a n d  a s  o f  A p r i l  6,  

19'92 ,  o r  an  e x c h a n g e  o f  " c o m p a r a b l e  l a n d . "  At f i r s t  g l a n c e ,  i t  

m i g h t  a p p e a r  t h a t  t h i s  i s  a d e q u a t e  r e l i e f .  H ow ever ,  on c l o s e r  

i n s p e c t i o n  i t  i s  n o t .  T h e r e  a r e  v e r y  r e a l ,  v e r y  p r a c t i c a l  p r o b l e m s  

w i t h  v a l u a t i o n  o f  t h e  l a n d .  T h e s e  v a l u a t i o n  d i f f i c u l t i e s  l e d  t o  

t h e  i m p a s s e  w h ich  d e s t r o y e d  t h e  f i r s t  s e t t l e m e n t  a t t e m p t .  I t  was 

t h i s  p r o b l e m ,  i n  p a r t ,  t h a t  l e d  t h e  c o u r t  t o  c o n c l u d e  t h a t  money 

d am ag es  w e re  n o t  an  a d e q u a t e  rem edy  when t h e  p r e l i m i n a r y  i n j u n c t i o n

Weiss v. S ta te4FA-82-2208 C iv i lSD&O 8



was i s s u e d .  T h e r e  a r e  a l s o  d i f f i c u l t i e s  i n  d e t e r m i n i n g  w h a t  i s  

" c o m p a r a b l e  l a n d . "  I f  t h e  p u b l i c  i n t e r e s t  i n t e r v e n o r s  a r e  c o r r e c t  

t h a t  t h e  t r u s t  w i l l  n o t  r e c e i v e  m i n e r a l  r i g h t s  t o  r e p l a c e m e n t  l a n d s  

i n  t h e  r e c o n s t i t u t e d  t r u s t ,  r e p l a c e m e n t  w i t h  " c o m p a r a b l e  l a n d "  i s  

v i r t u a l l y  i m p o s s i b l e .  M o r e o v e r ,  e v e n  a s s u m i n g  t h a t  p l a i n t i f f s  a r e  

a d e q u a t e l y  p r o t e c t e d ,  t h e  p u b l i c  i n t e r e s t  may be  a d v e r s e l y  a f f e c t e d  

by t h e  t r a n s f e r  o f  a d d i t i o n a l  p u b l i c  l a n d s  o v e r  a n d  a b o v e  t h e  

o r i g i n a l  t r u s t  l a n d s .  A d d i t i o n a l l y ,  t h e  r e c o n s t i t u t i o n  o f  t r u s t  

i s  made m ore  d i f f i c u l t  by  t h e  a d d i t i o n  o f  a n o t h e r  l a y e r  o f  

c o m p l e x i t y .

The c o u r t  c o n c l u d e s  t h a t  a t  t h i s  p o i n t  i n  t i m e ,  b e f o r e  

p r e l i m i n a r y  a p p r o v a l  i s  o b t a i n e d ,  b e f o r e  r e s o l u t i o n  o f  t h e  p u b l i c  

i n t e r e s t  i n t e r v e n o r s  c l a i m s , 1 b e f o r e  n o t i c e  t o  t h e  c l a s s  an d  

w i t h o u t  an y  r e s p o n s e  f ro m  c l a s s  m em b ers ,  t h e  l i k e l i h o o d  o f  f i n a l  

a p p r o v a l  i s  s p e c u l a t i v e ,  a t  b e s t .  The c o u r t ,  t h e n ,  f u r t h e r  

c o n c l u d e s  t h a t  t h e  e q u i t i e s  f a v o r  d e n y i n g  t h e  m o t i o n ,  w i t h o u t  

p r e j u d i c e .  I f  i t  becom es  much m ore  l i k e l y  t h a t  t h e  s e t t l e m e n t  w i l l  

a c h i e v e  f i n a l  a p p r o v a l ,  t h e  m o t i o n  s h o u l d  b e  r e f i l e d  a n d  w o u l d ,  a t

1 The c o u r t  h ad  h o p e d  t h a t  t h e  i s s u e s  o f  p r e l i m i n a r y  a p p r o v a l  
a n d  t h e  i n t e r v e n o r s  c l a i m s  w o u ld  b e  r e s o l v e d  b e f o r e  i t  was 
n e c e s s a r y  t o  a c t  on t h i s  m o t i o n .  H ow ever ,  b e c a u s e  o f  t h e  t i m e  
n e c e s s a r y  t o  b r i e f  t h e s e  c o m p le x  i s s u e s ,  t h e  b r i e f i n g  on  t h e  
i n t e r v e n o r s  c l a i m s  c o n c l u d e d  i n  l a t e  D ecem b er .  The  e a r l i e s t  t i m e  
when a l l  a t t o r n e y s  w e r e  a v a i l a b l e  t o  c o m p l e t e  t h e  e v i d e n t i a r y  
h e a r i n g  on  p r e l i m i n a r y  a p p r o v a l  a n d  f o r  a r g u m e n t  on  t h e  i n t e r v e n o r s  
c l a i m s  was J a n u a r y  21 an d  2 2 .  The c o u r t ' s  t i m e  t o  d e c i d e  t h i s  
m o t i o n  u n d e r  AS 2 2 . 1 0 . 1 9 0 ( b )  e x p i r e s  J a n u a r y  2 9 ,  1 9 9 3 .  The
q u e s t i o n s  p r e s e n t e d  i n  t h e  r e q u e s t  f o r  p r e l i m i n a r y  a p p r o v a l  an d  
t h e  m o t i o n s  on t h e  i n t e r v e n o r s  c l a i m s  w i l l  n o t  b e  d e c i d e d  by t h a t  
d a t e .
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t h a t  t i m e  be  g r a n t e d .

IT  I S  SO ORDERED.

DATED a t  F a i r b a n k s ,  A l a s k a  t h i s  ■ d a y  o f  J a n u a r y ,

1993 .

MARY .E. GREENE 
S u p e r i o r  C o u r t  J u d g e

' -  \ 4 A 3
"woS

V,

V f \c ru

\
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STATE OF ALASKA
1093 LEGISLATIVE SESSION

FISCAL NOTE
BILL NO. SB 87

Revision Date: February 2,1993

Title: •...amendinq...Ch. 66, SLA 1991, that relate to

the mental health trust..."_______________________

Sponsor: Senate Resources Committee___________

Requestor: Senate Resources Committee

Department Affected: Department of Law
BRU: Legal Services_____________
Component: Mental Health Lands

C O M P O N E N T  SERIAL NO. 1421

EXPENDITURES/REVENUES:

OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -G- -0- -0-

CAPITAL

REVENUE 

FUND SOURCE:

FUNDING:

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA -0- -0- -0- -0- -0- -0-

OTHER

TOTAL -0- -0- -0- -0- -c- -0-

FULL-TIME -0- -0- -0- -0- -0- -0-

• PART-TIME

TEMPORARY

Estimate of current y^ar (FY93) impact. 

ANALYSIS: (Attach a separate page if necessary,)

Please see the attached analysis.

_2_
R . v l j g c .

: Richard l."Peques, DiriPrepared by 

Division: Administrative

Director

Approved by Commissioner 

Agency: Department of Law

istrativa Services Division T) 73v/T7~

nmissioner: Charles E. Cole.frAttomey General

Phone: 465-3672

Date: February 2, 1993

Date: February 2, 1993

PREPARER TO P R O VIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 

FcflB ■ ■ ■ ■ ■ ■ m H B B B I  O f c e
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1993 LEG ISLA TIV E SESSION b i l l  no . SB67
Revision Date:________________________________________  Department Affected: Natural Resources

Title: Mental Health Trust:_____________________ BRU: Resource Management_________

______________Alternative Settlement Proposal___________ Components: Land Management______________

Sponsor Senate Resources Committee____________ _____________________________________________

Requestor: _________________________________________Component Serial No. __________ 431

F I S C A L  N O T E

S T A T E  O F  A L A S K A

EXPENDITURES/REVENUES:__________________________(Thousands of Dollars)

O P E R A T I N G FY 94 FY 95 FY 96 FY 97 FY 98 FY 99

P E R S O N A L  SERVICES 1,022.2 817.2 186.1 197.3 209.2 221.8

T R A V E L 7.5 6.0

C O N T R A C T U A L 090.0 1,625.0 2,000.0 2.000.0 2,000.0 2.000.0

SUPPLIES 22.0 14.5

E Q U I P M E N T

L A N D & S T R U C T U R E S

GRANTS.CLAIMS

M I S C E L L A N E O U S

T O T A L  O P E R A T I N G 1.941.7 2.462.7 2.186.1 2,197.3 2,209.2 2,221.8

CAPITAL

R E V E N U E  fund source:

FUNDING:________________    (Thousands of Dollars)

1002 Federal Receipts

1003 G F  Match

1004 G F

1005 GF/Proqram Receipts

1006 GF/MHTIA 1.941.7 2.462.7 2.186.1 2.197.3 2.209.2 2.221.8

Other

T O T A L 1,941.7 2.462.7 2.186.1 2.197.3 2,209.2 2.221.8

FOSITIONS:

FULL-TIME 16 11 2 2 2 2

PART-TIME 1 3

T E M P O R A R Y 2 2

Estimate of current year (FY93) Impact: S  1941.7__________

ANALYSIS:
The program impacts ol this legislation are somewhat difficult to determine because of ambiguity in the wording of the 

legislation. It is unclear if the legislation contomplates the conveyance ol unencumbered Original Trust Land to the Trust 

Authority or its “redesignation" as Original Trust Land on D N R  status plats. W e  have based our analysis on the premise | 

that the aforementioned land is to bo conveyed to the Trust Authority. This interpretation seems appropriate since Sec. 2 

AS 37.14.009(a)(2) allows the Trust Authority to sell, lease, exchange, or othorwise dispose ol land in the trust.

Prepared by: Ron Swanson 

Division: Land
Phono : 

Date :

762-2692

29-Jan-93

Approved by CommissionerLglonn A. OldsrMu
Agency: Deoartment ol NaturaURosources

Date: 3 / 3 / 9 $

P R E P A R E R  T O  PR O V I D E  A L L  DISTRIBUTION COPIES T O  G O V E R N O R ' S  LEGISLATIVE OFFICE
For further distribution Information call the Governor's Legislative Office

(REV 11/92) (Inform, xla
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7100 Personnel Services
Mental Health Project Team (1) Project Manager(1) Lands Manager

(2) NRO n  
(2) NRO I 
(l)C T in
(1)d p c e(2) College Interns

Land &. Resource Management (1) Cadastral Surveyor in
Regional Offices
Northern Regional Office (l)NROn
Southcentral Regional Office 

( l ) N R O n

SB.671 
DIVISION OF LAND 

FY 94

Southeast Regional Office (l)NROn(6 mo.) Subtotal

80.755.5
1 2 2 ,6103.237.3 39.2
- 2 L 5466.0
11 0 .2

60.4
60.4

m 2727.2

FY 95

85.5 58.8129.9130.439.5 41.3-29.1514.5
116.8

32.0
32.0
32.0727.3

7200 Travel
Mental Health Project Team Land & Resources Regional Offices NRO SCRO SERO Subtotal

3.0
1.51.5 
L i7.5

3.0
1.0
1.0
L 0
6 .0

7300 Contractual Services

Mental Health Project TeamHazardous Substance Inventory
Land & ResourcesCadastral Survey

Subtotal

125.0
m o875.0

125.0
JLiQO.Q1.625.0

* Aijuntu convcyinco of unencumbered O T L  to MiiTA.
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7 4 0 0  S u p p l i e s

Mental Health Project Team 6.0 6.0
Land & Rcsouccs 1.5 1.5
Regional OfficesNRO 1.5 1.0SCRO 1.5 1.0

SER O  _ L £  1.0Subtotal 12.0 10.5
TOTAL 1.621.7 2,368.8

94 2 1
Personnel-F u ll tim e 11 9

P a n  tim e 1 3
T em porary  2 2

t2l 000 / o o t j
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SB  67

L A N D  R E C O R D  IN F O R M A T IO N  S F m O N

P ersonne l S erv ices F Y  9 4  FY  95
(1) A nalyst/P rogram m er IV 7 7 .0  0
(1) A n a ly s t P ro g ram m er HI 6 8 .0  0
(1) N atu ra l R esource  O fficer II 6 5 .0  0
(1) N atu ra l R esource O fficer I 5 0 .0  5 3 .0
( l) (D a ta  P rocessing  C lerk  I  3 5 .0  37 0

Subtotal 2 9 5 .0  9 0 .0

C ontrac tu ra l Serv ices
D O A  D ata  P rocessing  C hargeback 15 ^0  0

Subtotal 15 .0  0

Supplies
Plotter, M icrograph ic  &  O ffice Supplies 1 0 .0  4 .0

Subtotal 10.0 4.0

TO TA L 3 2 0 .0  9 4 .0
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P ersonnel S erv ices 
D iv ision  o f L and  
L R IS

Travel
D iv ision  o f  L and 
L R IS

C ontracrural Services 
D iv ision  o f L and  
L R IS

S upplies
D iv ision  o f  L and 
L R IS

T O T A L  PR O JE C T  C O ST  

F Y  94  FY  95

Subtotal

Subtotal

Subtotal

Subto tal

T O T A L

727.2
2 2 1 G

1,022 .2

7 .5
_ Q
7 .5

8 7 5 .0
J S L Q
8 9 0 .0

12.0
10.0
2 2 .0

1 ,941 .7

7 2 7 .3

81 7 .3

6.0

6.0

1.625 .0
 Q
1 .625.0

10.5 
4 .0

14.5

2 ,462 .8

FY  94 F Y  95
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FISCAL NOTE

STATE OF ALASKA BILL NO. SB 67
1993 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

E n a c t i n g  SB 67 a s  a p r o p o s e d  s e t t l e m e n t  o f  t h e  m e n t a l  h e a l t h  t r u s t  
l a n d s  l i t i g a t i o n  w i l l  r e q u i r e  t h e  D e p a r t m e n t  o f  Law t o  u n d e r t a k e  some 
s u b s t a n t i a l  e f f o r t ,  i n c l u d i n g :

1 .  E f f o r t s  t o  o b t a i n  c o u r t  a p p r o v a l  o f  t h e  s e t t l e m e n t .  The m e n t a l  
h e a l t h  t r u s t  l a n d s  l i t i g a t i o n  i s  a c l a s s  a c t i o n  l a w s u i t .  S e t t l e m e n t  o f  t h a t  
l a w s u i t  m u s t  com ply  w i t h  R u l e  23 o f  t h e  A l a s k a  R u l e s  o f  C i v i l  P r o c e d u r e .  The 
p a r t i e s  may f i r s t  n e e d  t o  d r a f t  a  s e t t l e m e n t  a g r e e m e n t  t o  p r e s e n t  t o  t h e  c o u r t  
( a  s e t t l e m e n t  a g r e e m e n t  may a d d r e s s  t e r m s  n o t  s p e c i f i c a l l y  p r o v i d e d  f o r  i n  t h e  
b i l l ) .  The s e t t l e m e n t  a g r e e m e n t  m u s t  t h e n  be  p r e s e n t e d  t o  t h e  c o u r t  f o r  
p r e l i m i n a r y  a p p r o v a l — t h e  c o u r t  m u s t  d e t e r m i n e  t h a t  t h e  s e t t l e m e n t  i s  f a i r ,  
r e a s o n a b l e ,  a n d  a d e q u a t e .  F o l l o w i n g  p r e l i m i n a r y  a p p r o v a l ,  n o t i c e  o f  t h e  
s e t t l e m e n t  m u s t  b e  g i v e n  t o  t h e  c l a s s  ( i n  g e n e r a l ,  b e n e f i c i a r i e s  o f  t h e  m e n t a l  
h e a l t h  l a n d  t r u s t )  s o  t h a t  t h e y  may comment t o  t h e  c o u r t  a b o u t  t h e  s e t t l e m e n t .  
O nly  a f t e r  n o t i c e  may t h e  c o u r t  a p p r o v e  t h e  s e t t l e m e n t  an d  d i s m i s s  t h e  
l i t i g a t i o n .

The t i m e  and  e f f o r t  n e c e s s a r y  t o  o b t a i n  f i n a l  a p p r o v a l  o f  a  s e t t l e m e n t  
a r i s i n g  f ro m  SB 67 i s  u n c e r t a i n  b e c a u s e  i t  i s  n o t  p o s s i b l e  t o  p r e d i c t  w h a t  
c h a l l e n g e s  may com e.  H ow ever ,  p o s s i b l e  c h a l l e n g e s  i n c l u d e :

( a )  t h a t  t h e  c o n s t i t u t i o n a l  p r o h i b i t i o n  a g a i n s t  d e d i c a t e d  f u n d s  
[ A r t i c l e  .IX, S e c .  7 ,  A l a s k a  C o n s t i t u t i o n ]  i s  v i o l a t e d  b y  t h e  p r o v i s i o n  i n  S e c .  
4 o f  SB 67 [ t o  b e  c o d i f i e d  a s  AS 3 7 . 1 4 . 0 3 6 ( c ) ]  t h a t  a l l o c a t e s  6% o f  t h e  
u n r e s t r i c t e d  g e n e r a l  f u n d  r e v e n u e  d u r i n g  e a c h  f i s c a l  y e a r  t o  t h e  m e n t a l  h e a l t h  
incom e a c c o u n t ,  c o u p l e d  w i t h  t h e  r e s t r i c t i o n  t h a t  f u t u r e  l e g i s l a t u r e s  and 
g o v e r n o r s  may a p p r o p r i a t e  t h e s e  a m o u n t s  f o r  o t h e r  h i g h  p r i o r i t y  p u b l i c  n e e d s  
o n l y  i f  t h e  f u n d s  a r e  n o t  " r e a s o n a b l v  n e c e s s a r y  t o  m e e t  t h e  p r o j e c t e d  o p e r a t i n g  
and c a p i t a l  e x p e n s e s ,  o f  t h e  i n t e g r a t e d  c o m p r e h e n s i v e  m e n t a l  h e a l t h  p ro g ra m "  
[ S e c .  10 ,  Ch. 6 6 ,  SLA 1 9 9 1 ,  t o  b e  c o d i f i e d  i n  AS 3 7 . 1 4 ] .

(b )  t h a t  t h e  d e d i c a t i o n  o f  6% o f  t h e  u n r e s t r i c t e d  g e n e r a l  fu n d  
r e v e n u e  t o  t h e  m e n t a l  h e a l t h  i n c o m e  a c c o u n t  [ S e c .  4 ,  SB 6 7 ] ,  c o u p l e d  w i t h  t h e  
r e c o n s t i t u t i o n  o f  a l m o s t  o n e - h a l f  o f  t h e  o r i g i n a l  o n e  m i l l i o n  a c r e  l a n d  g r a n t  
[ S e c .  6 ,  SB 6 7 ] ,  c o u p l e d  w i t h  t h e  r e s t r i c t i o n s  on a p p r o p r i a t i n g  a m o u n t s  f rom  
t h a t  a c c o u n t  u n d e r  S e c .  10 ,  Ch.  6 6 ,  SLA .1991 [ s e e  P a r a g r a p h  ( a )  a b o v e ]  may be 
c h a l l e n g e d  a s  b e i n g  c o n t r a r y  t o  t h e  p u b l i c  i n t e r e s t  by p e r s o n s  who b e l i e v e  t h a t  
t h e  l e g i s l a t u r e  and  g o v e r n o r  s h o u l d  n o t  be  r e s t r i c t e d  f ro m  a p p r o p r i a t i n g  p u b l i c  
f u n d s  f o r  o t h e r  p u b l i c  n e e d s  i f  t h o s e  n e e d s  a r e  o f  h i g h e r  p r i o r i t y  ( e . g .  
e d u c a t i o n ,  p u b l i c  s a f e t y ,  e t c . ) .  D i f f e r e n t  p u b l i c  i n t e r e s t  g r o u p s  w i l l  a t t a c h  
d i f f e r e n t  p r i o r i t i e s  t o  t h e  p u b l i c  n e e d  f o r  d i f f e r e n t  p r o g r a m s .

( c )  t h a t  t h e  a l l o c a t i o n  o f  6% o f  t h e  o f  t h e  s t a t e ' s  u n r e s t r i c t e d  
g e n e r a l  f u n d  r e v e n u e  t o  t h e  m e n t a l  h e a l t h  in co m e  a c c o u n t  i n  p e r p e t u i t y  [ S e c .  4 ,  
SB 6 7 ] ,  c o u p l e d  w i t h  t h e  r e c o n s t i t u t i o n  o f  a l m o s t  o n e - h a l f  o f  t h e  o r i g i n a l  one  
m i l l i o n  a c r e  l a n d  g r a n t  [ S e c .  6 ,  SB 6 7 ] ,  c o u p l e d  w i t h  r e s t r i c t i o n s  on 
a p p r o p r i a t i n g  " t r u s t  f u n d s "  [ S e c .  10 ,  Ch.  66 ,  SLA 1991]  i s  c o n t r a r y  t o  t h e  
p u b l i c  i n t e r e s t  b e c a u s e  i t  p r o v i d e s  t o o  much c o m p e n s a t i o n  t o  r e s o l v e  t h i s  
l i t i g a t i o n .  T h i s  c l a i m  was r a i s e d  by i n t e r v e n o r s  A l a s k a  C e n t e r  f o r  t h e  
E n v i r o n m e n t ,  e t  a l .  w i t h  r e s p e c t  t o  a l l e g a t i o n s  t h a t  t h e  s t a t e  w i l l  
o v e r c o m p e n s a t e  t h e  m e n t a l  h e a l t h  t r u s t  by r e c o n s t i t u t i n g  t o o  much l a n d  u n d e r  Ch.
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66 .  T h i s  " p u b l i c  i n t e r e s t "  c h a l l e n g e  c o u l d  m ore  e a s i l y  b e  made a s  t o  t h e  s t a t e  
o v e r c o m p e n s a t i n g  t h e  m e n t a l  h e a l t h  t r u s t  w i t h  f u n d s  u n d e r  SB 67 .

(d )  t h a t  t h e  t r a n s f e r  o f  a n y  e x i s t i n g  l e a s e s  t o  t h e  m e n t a l  h e a l t h  
t r u s t  [ S e c .  6,  SB 67 ,  t o  b e  c o d i f i e d  a s  AS 3 8 . 0 5 . 8 0 0 ( 2 ) ]  c o u l d  b e  c h a l l e n g e d  by 
t h e  l e s s e e s .  M a r a t h o n  O i l  Company a n d  U n ion  O i l  Company o f  C a l i f o r n i a  h a v e  b e e n  
p e r m i t t e d  t o  i n t e r v e n e  i n  t h e  m e n t a l  h e a l t h  t r u s t  l a n d  l i t i g a t i o n  t o  c h a l l e n g e  
t h e  a s s i g n a b i l i t y  o f  s t a t e  o i l  and  g a s  l e a s e s  on s t a t e  g e n e r a l  g r a n t  l a n d  t o  t h e  
t r u s t  a u t h o r i t y .

( e )  t h a t  t h e  c o m b i n a t i o n  i n  on e  b i l l  o f  t .he r e c o n s t i t u t i o n  o f  m e n t a l  
h e a l t h  t r u s t  l a n d s  [ S e c .  6 ,  SB 67]  w i t h  o t h e r  s u b s t a n t i v e  p r o v i s i o n s  [ t h e  
r e m a i n d e r  o f  SB 67] v i o l a t e s  t h e  c o n s t i t u t i o n a l  p r o v i s i o n  t h a t  b i l l s  f o r  
a p p r o p r i a t i o n  s h a l l  b e  c o n f i n e d  t o  a p p r o p r i a t i o n s  [ A r t i c l e  I I ,  S e c .  1 3 ,  A l a s k a  
C o n s t i t u t i o n ] .  The A l a s k a  C e n t e r  f o r  t h e  E n v i r o n m e n t ,  e t  a l .  h a v e  c h a l l e n g e d  
t h e  c o n s t i t u t i o n a l i t y  o f  Ch.  66 on t h e  g r o u n d s  t h a t  t h i s  c o n s t i t u t i o n a l  
p r o v i s i o n  e x t e n d s  t o  b i l l s  t h a t  a f f e c t  t h e  s t a t u s  o f  p u b l i c  l a n d s — s u c h  a s  
r e c o n s t i t u t i o n  o f  l a n d  i n t o  t h e  m e n t a l  h e a l t h  t r u s t .

( f )  o t h e r  c h a l l e n g e s  may be  made by p a r t i e s  o p p o s e d  t o  SB 67 a s  a 
r e s o l u t i o n  o f  t h e  m e n t a l  h e a l t h  t r u s t  l a n d s  l i t i g a t i o n .

2 .  E n a c t m e n t  o f  SB 67 may r e s u l t  i n  l i t i g a t i o n  w i t h  t h e  m e n t a l  h e a l t h  
t r u s t  p l a i n t i f f s  an d  t h i r d - p a r t i e s  who h o l d  i n t e r e s t s  i n  f o r m e r  t r u s t  l a n d s  o v e r  
w h e t h e r  p a r t i c u l a r  p a r c e l s  a r e  s u i t a b l e  f o r  b e i n g  r e c o n s t i t u t e d  i n t o  t h e  t r u s t .  
The p r o v i s i o n s  i n  S e c .  6 ,  SB 67 a r e  a m b ig u o u s  b e c a u s e  t h e  b i l l  d o e s  n o t  
e x p l i c i t l y  v a l i d a t e  e x i s t i n g  i n t e r e s t s  i n  f o r m e r  t r u s t  l a n d s  n o r  d o e s  i t  
i d e n t i f y  t h e  s p e c i f i c  p a r c e l s  t h a t  w i l l  be  r e c o n s t i t u t e d — e . g .  t r u s t  l a n d  t h a t  
" h a s  n o t  b e e n  r .on v ey ed  o r  e n c u m b e r e d  by t h e  s t a t e "  i s  s u b j e c t  t o  c o n f l i c t i n g - '  
i n t e r p r e t a t i o n s .

The s e t t l e m e n t  a g r e e m e n t  n e g o t i a t e d  u n d e r  Ch. 66 ,  SLA 1991 t h a t  
p r o v i d e s  s p e c i f i c a l l y  a s  t o  p a r c e l s  w h i c h  w i l l  b e  r e c o n s t i t u t e d  w i l l  n o t  s e r v e  
SB 6 7 .  U n d e r  Ch. 6 6 ,  SLA 1991 t h e  p a r t i e s  n e g o t i a t e d  p a r c e l s  t o  be 
i r e c o n s t i t u t e d  w i t h  t h e  u n d e r s t a n d i n g  t h a t  f o r  an y  f o r m e r  t r u s t  p a r c e l  n o t  
r e c o n s t i t u t e d ,  t h e  s t a t e  w o u ld  p r o v i d e  s u b s t i t u t e  l a n d  o f  c o m p a r a b l e  c h a r a c t e r  
and  e q u a l  f a i r  m a r k e t  v a l u e — t h e  v a l u e  o b t a i n e d  by  t h e  t r u s t  was t h e  same 
r e g a r d l e s s  o f  w h e t h e r  t h e  f o r m e r  t r u s t  p a r c e l  was r e c o n s t i t u t e d .  U n d e r  SB 67 ,  
t h e  t r u s t  i s  g i v e n  an  a l l  o r  n o t h i n g  c h o i c e — r e c o n s t i t u t e  t h e  f o r m e r  t r u s t  
p a r c e l  o r  r e c e i v e  n o t h i n g .  P l a i n t i f f s  a r e  l i k e l y  t o  c l a i m  t h a t  a n y  p a r c e l  
a r g u a b l y  d e s c r i b e d  i r .  S e c .  6 ,  SB 67 f o r  r e c o n s t i t u t i n g  m u s t  b e  r e c o n s t i t u t e d  
r e g a r d l e s s  o f  t h e  i m p a c t  on t h e  s t a t e  o r  t h i r d - p a r t y  i n t e r e s t s .

The D e p a r t m e n t  o f  Law c u r r e n t l y  r e c e i v e s  $ 5 8 9 , 5 0 0  i n  g e n e r a l  f u n d s ,  
and  $ 1 , 0 0 0 , 0 0 0  i n  m e n t a l  h e a l t h  t r u s t  f u n d s  t o  i m p l e m e n t  t h e  Ch.  6 6 ,  SLA 1991 
s e t t l e m e n t ,  i n c l u d i n g  r e c o n s t i t u t i n g  t h e  m e n t a l  h e a l t h  l a n d s  t r u s t  w i t h i n  t h e  
t e r m s  o f  t h e  s e t t l e m e n t .  The g e n e r a l  f u n d s  a r e  u s e d  t o  p a y  f o r  tw o  a t t o r n e y s ,  
one  p a r a p r o f e s s i o n a l ,  an d  one  c l e r i c a l  e m p l o y e e ,  who c a r r y - o u t  t h e  s t a t e ' s  
r e s p o n s i b i l i t i e s  u n d e r  Ch.  66 .  The m e n t a l  h e a l t h  t r u s t  f u n d 3  a r e  p r o v i d e d  t o  
t h e  p l a i n t i f f s  who h a v e  a c c e p t e d  t h e  s e t t l e m e n t  s o  t h a t  t h e y  c a n  c a r r y - o u t  t h e i r  
r e s p o n s i b i l i t i e s  u n d e r  Ch.  66 .
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B e c a u s e  o f  t h e  u n c e r t a i n t i e s  d e s c r i b e d  a b o v e ,  an d  b e c a u s e  o f  t h e  
p o t e n t i a l  f o r  c o n t i n u e d  l e g a l  c h a l l e n g e s ,  we do n o t  b e l i e v e  t h a t  t h e  c u r r e n t  
e f f o r t s  o f  e i t h e r  t h e  s t a t e  o r  t h e  p l a i n t i f f s ,  w i l l  b e  r e d u c e d  i f  SB 67 i s  
a d o p t e d .  T h i s  w o u ld  c a u s e  e x ; s t i n g  r e s o u r c e s  t o  b e  r e d i r e c t e d  t o  i m p l e m e n t  and 
d e f e n d  t h e  new l a w .  We c a n n o t  s a y  i f  t h e  b i l l  w o u ld  c a u s e  a d d i t i o n a l  c o s t s  due  
t o  t h e  u n c e r t a i n t y  o f  p o t e n t i a l  l i t i g a t i o n .
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