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WAL TER J. HICKEL. GOVERNOR

D E P T . OF ENVIRO NM ENTAL CONSERVATION

DIVISION OF SPILL PREVENTION AND RESPONSE Telephone: (907) 465-5250
410 Willoughby Avenue, Suite 105 Fax: (907) 465-5262
Juneau, AK 99801-1795

October 26, 1993

Depanment of Interior 
Minerals Management Service 
38i Elden Street 
Herdon, VA 22070-4817

Attention: Chief, Engineering and Standards Branch
Dear Sir or Madam:

Re: ANPRM 30 CFR Part 253, Oil Spill Financial Responsibility for Offshore
Facilities

The Alaska Department of Environmental Conservation (DEC) has reviewed the 
Minerals Management Service's (MMS) proposed rule to implement oil spill financial 
responsibility requirements of the Oil Pollution Act of 1990 (OPA 90).

As presently drafted, DEC believes the proposed rule far exceeds the intent of OPA 90 
and the traditional jurisdiction and mission of MMS. We recommend you redirect the 
scope of your rulemaking effort. Specifically, MMS should:

1) Choose a more appropriate interpretation of the term "navigable 
waters". For the purpose of implementing OPA 90, MMS should limit its role to 
the Outer Continental Shelf and state submerged lands outside of traditional 
lines of demarcation. The move to include state wetlands in this ruiemaking is 
particularly objectionable.

2) Rely on State of Alaska financial responsibility requirements in State 
waters. State of Alaska financial responsibility requirements are some of the 
most comprehensive in the world. They take into account varying levels of risk 
associated with each category of oil operator in the State, and differentiate 
between crude and noncrude oil - AS 46.04.040 (copy enclosed). Operators 
storing less than 5,000 barrels of crude oil, or less than 10,000 barrels of 
noncrude oil. are exempt from financial responsibility requirements -
AS 46.04.050 (copy enclosed). Financial responsibility amounts of S150 million 
or greater are not applied to any operation in Alaska other than crude oil 
tankships.
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Minerals Management Service October 26, 1993

Crude oil pipelines and offshore exploration and production facilities, those 
operations appropriately regulated by MMS under OPA 90, are required to 
show proof of financial responsibility in the amount of S50 million in State 
waters. DEC does not object to MMS regulating these operations, offshore, at 
the S150 million level, since those are the specific operations we believe 
Congress intended to apply that amount to.

3) E x e m p t  small operators not within M M S ’s regulatory expertise and 

traditional jurisdiction. Tne proposed rules radically expand MMS’s scope of 
jurisdiction and the type of facilities regulated, and fail to recognize any 
difference in risk between small and large operators. Since a S150 million 
financial responsibility requirement is set in statute, MMS should decide which 
operations pose a threat of that magnitude and exempt all smaller operators. 
Clearly, Congress did not intend to impose such a burden on the small 
operators who would be affected by your proposed rule.

I am disappointed that MMS has not exercised its discretion to interpret and carry out
Congressional intent in a more realistic manner. I suggest that MMS reconsider the
scope of this rulemaking before going any further.

cc: John Sandor, Commissioner
John Katz, Governor's Office, Washington, D.C.
Dr. Paul Rusanowski, Governor's Office, Division of Governmental Coordination 
Regional Administrators (4)

Sincerely,

Director

M M \ j S g  (G:\SPAR\ANPRM.MMSI

Enclosures (2): AS 46.04.040
AS 46.04.050
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bcc: Mead Treadwell, Deputy Commissioner, DEC
Michaef Mansker, Program Manager, Industry Preparedness Program (IPp1 
DEC h
Glenn Gray, Governor's Office, Division of Governmental Coordination 
Glenn Adams, IPP, DEC
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DEPARTMENT OF LAW j

OFFICE OF THE ATTORNEY GENERAL /

November 3, 1993

O 1031 WEST4TH AVEMJE SVfTEXO 
ANCHORAGE. ALASKA 09601-1034 PHONE (907)289-6100 
FAX: (807)273-3*97

0  KEYBANK BUtlEtNG:oo SuoMAh gt„ sum: too 
FAJRSANKS, ALASKA 39701-1870 
PHCNS: (OOfld&i-aSU 
PAX: (£07) 461-2946

0  P.O. BOX 110500-STATE CAPiTCX. 
JUNEAU. ALASKA 99011-0X0 
PHCNS: (907)430-3600 
PAX: (807)4350296

PLEASE FiEPLY TO:

Tom Fry, Director 
Department of the Interior 
Mineral Management Service 
Mail Stop 4 7 0 0  
381 Elden Street 
Kerdon, Virginia 22070-4817

Re: Rulemaking under the Oil Pollution Act of 1990 

Dear Mr. Fry,

I  h a v e  r e v i e w e d  t h e  " S p e c i a l  I n f o r m a t i o n  f o r  A l a s k a , "
a t t a c h e d  t o  t h e  A u g u s t  2 5 ,  1 9 9 3  n e w s  r e l o a a e  a n n o u n c i n g  p r o p o s e d
r u l e m a k i n g  r e q u i r i n g  a l l  o p e r a t o r s  o f  f a c i l i t i e s  h a n d l i n g  o i l  a n d ' 
o i l  p r o d u c t s  t o  p r o v i d e  e v i d e n c e  o f  f i n a n c i a l  r e s p o n s i b i l i t y .

I am pleased to learn that the Department of Interior
believes that the term "navigable waters * traditionally has included
wetlands, among other water bodies. An the newo releasa ctatos, 
large areas of Alaska have been classified as wetlands. Therefore, 
hecause title to all navigable waters passed to Alaska at statehood, 
Llit; state holdo title to much more cubmargod land chan Alackans 
previously realized,

* * I
How that the Department haa made thiE pooition clear, I 

expect that the United States will disclaim interest in all Alaska's 
wetlands when the state formally asserts title to them.

Very truly,

fjm V *  *  *  k  C ?

Charic<s F. Colo 
Attorney General

cuc/jg

cc: Bruce Babbitt
John D. Leahy

01-CS.M
NCU 3  '9 3  1 4 :3 7 2792834
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* 4300 B Street, Suite 407, Anchorage, AK 99503 (907)561-2668 • FAX (907) 562-5258 *

J a n u a r y  1 9 ,  1 9 9 4

J o s e p h  P .  G r e e n ,  C h a i r m a n  C o m m i t t e e  o n  O i l  Sc G a s  
A l a s k a  S t a t e  H o u s e  o f  R e p r e s e n t a t i v e s  
C a p i t o l  B u i l d i n g  
J u n e a u ,  A K  9 9 8 0 1 - 1 1 8 2

D e a r  R e p r e s e n t a t i v e  G r e e n :

P l e a s e  b e  a d v i s e d  t h a t  K o n i a g ,  I n c .  f u l l y  s u p p o r t s  y o u r  
H o u s e  J o i n t  R e s o l u t i o n  N o . 4 9  r e g a r d i n g  t h e  p r o p o s e d  M . M . S .  
r e g u l a t i o n s  p e r t a i n i n g  t o  t h e  O i l  P o l l u t i o n  A c t  o f  1 9 9 0 .

I t  s h o u l d  b e  c l e a r  t o  e v e r y o n e  t h a t  t h e  p r o p o s e d  r e q u i r e m e n t  
o f  a n y o n e  i n  t h e  o i l  t r a n s p o r t / h a n d l i n g  b u s i n e s s  t o  " c o m m i t  a n d  
m a i n t a i n  $ 1 5 0  m i l l i o n  t o  c l e a n  u p  a  s p i l l "  i s  l u d i c r o u s  a t  b e s t .

T h a t  s u c h  a  r e g u l a t i o n  w o u l d  h a v e  a  d e v a s t a t i n g  e f f e c t  o n  
A l a s k a  ( a n d  o t h e r  s t a t e s )  i s  p r o b a b l y  a  g r o s s  u n d e r s t a t e m e n t .

We w i s h  y o u  t h e  b e s t  i n  g e t t i n g  H . J . R .  4 9  p a s s e d  
e x p e d i t i o u s l y .

S i n c e r e l y ,

K O N IA G , I N C ^ /r / j/' /



OF

S3TKA * \  City and Borough of Sitka

304 LAKE STREET. SITKA, ALASKA. 99̂ 35 ■

J a n u a r y  20, 1 9 9 4

J o s e p h  P. G r e e n ,  C h a i r m a n  

C o m m i t t e e  o n  O i l  a n d  G a s  

A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s  

C a p i t o l  B u i l d i n g  

J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 3 2  

F A X  4 6 5 - 6 7 9 0

R e: H J R  N o .  49

D e a r  R e p r e s e n t a t i v e  G r e e n ,

A s  M u n i c i p a l  A d m i n i s t r a t o r  f o r  t h e  C i t y  a n d  B o r o u g h  o f  S i t k a ,  A l a s k a  

I a m  w r i t i n g  t o  i n f o r m  y o u  of  S i t k a ' s  s u p p o r t  of  y o u r  s p o n s o r e d  H o u s e  

J o i n t  R e s o l u t i o n  No. 49.

W e  o p p o s e  t h e s e  U.S. M i n e r a l  M a n a g e m e n t  S e r v i c e  p r o p o s e d  r e g u l a t i o n s  

a s  t h o s e  a f f e c t e d  w i t h i n  t h e  C i t y  a n d  B o r o u g h  o f  S i t k a  w o u l d  f i n d  it i m p o s­

s i b l e  t o  c o m p l y  a n d  s t i l l  r e m a i n  i n  b u s i n e s s .

Y o u r  e f f o r t  t o  p a s s  H J R  No. 49  is g r e a t l y  a p p r e c i a t e d .

S i n c e r e l y ,

A d m i n i s t r a t o r

C i t y  a n d  B o r o u g h  o f  S i t k a

F A X  7 4 7 - 7 4 0 3



R A P A

R u r a l  A l a s k a  P o w e r  A s s o c i a t i o n

January 21, 1994

Representative Joe Green 
Alaska State Legislature 
Capitol Building 
Juneau, Alaska 99801-1182

Dea •; Representative Green,

The Rural Alaska Power Association Board of Directors and 
Membership are certainly in full support of HJR 49. The 
regulations as proposed in OPA-90 would destroy all our 
rural power plants ability to serve their customers as 
they would not be able to obtain the proposed 5150,000,000 
in insurance coverage.

Enclosed is a copy of the letter we drafted further defining 
our opposition to the regulations.

Thank you for having the vision and courage to stand up for 
all Alaskans to say NO to this type of mindless, costly, 
non-productive regulatory mis-informea, mis-directed output 
from Washington. Bravo for you!

Sincerely

Linda Dianne Rabb 
Executive Director

C C : RAPA B o a r d  o f  D i r e c t o r s



M h t n a ,  I n c .

G L E N N A L L E N  O F F I C E  

P O  B O X  6 4 9  

G L E N N A L L E N .  A K  9 9 5 8 8  

P H O N E :  19071 8 2 2 - 3 4 7 6  

FAX: 19071 8 2 2 - 3 4 9 5

A N C H O R A G E  O F F I C E  

4 0 6  W  F I R E W E E D  LANE. N O  101 

A N C H O R A G E .  A K  9 9 5 0 3  

P H O N E :  (9071 2 7 4 - 7 6 6 2  

FAX: 19071 274-6614

January 24, 1994

Representative Joe Green, District 10 
718 West 4th Avenue 
Anchorage, Alaska 99501

Dear Mr. Green:

Thank you for informing us about the new regulations 
promulgated by the U.S. Mineral Management Service (MMS).
In our review of the proposed MMS regulations, we find it's 
potential implementation as being "not in the best interest" 
of Ahtna, Inc. We urge the Alaska State Legislature to 
oppose the regulations and support House Joint Resolution 
#49.

Thank you for contacting Ahtna, Inc. If you should have 
questions or require further assistance, please feel free to 
call this office.

Sincerely,

Roy S . Ewan 
President/CEO



217 Second Street. Suite 200 ■ Ju n eau . Alaska 99801 ■ Tel (907)586-1325, Fax (907)463-5J8C

January 25, 1994

TO: Representative Bill Williams, Chair
and Members, House Resource Committee

FROM: Kent E. Swisher, Executive Director

RE: HJR 49 - Federal Regulations Under OPA 90

The Alaska Municipal League supports passage of HJR 49. The League specifically 
opposes unfunded federal mandates as evidenced by the passage of AML Resolution 
No. 94-2 at the November 1993 annual meeting (copy attached).

The mandate to require municipalities, businesses, and individuals to obtain $150 million 
in liability insurance before they can legally move or store oil products across navigable 
waters would be devastating. The proposed regulations by the U.S. Minerals 
Management Service will adversely affect municipalities and cities in Alaska as many of 
them are surrounded by navigable waters, which includes wetlands.

The Alaska Municipal League supports HJR 49, which urges the clarification of the 
proposed definition Oi "offshore facility" in the financial responsibility section so that it will 
only apply to facilities that are more clearly offshore, as intended by the Congress under 
the Oil Pollution Act of 1990.

cc: './'Rep. Joe Green
Chair. House Committee on Oil and Gas

Member of
SU PPO RTIN G  L E T T E R S , R ES O LU T IO N S , 

STA TEM EN TS , E T C .

i of Counties
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a o c e n  * .  k k m r p e l  
a i c m a r o  h , m c f f m a n
P S 7 E H  C . a i N O E R  
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ANOREW J. Ft ER PC
a e o n o c  s  H a r r i n g t o n  j r . 
a o o a v  S C A N  b m i t h

KEMPPEL, HUFFMAN AND GINDER
A PROFESSIONAL corporation

January 25, 1994

2 3 3  e . F i a e w e E D  l a n c .  s u i t e  z o o
A N C H O R A G E . A L A S K A  9 9 8 O 3 -Z O 0 A  

T E L E P H O N E  (9 0 7 1  2 7 7 M S O A  
T E L E C O P I E R  ( 9 0 7 !  2 7 4  J A 9 3

R e p r e s e n t a t i v e  J o e  G r e e n  
R o o m  1 1 4  
S t a t e  C a p i t o l
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2  
A t t e n t i o n :  J e f f  L o g a n

V T A  F A C S I M I L E :  4 6 5 - 4 3 1 6

R e :  C j } . t r n n i ^ t e g j i i j M t i l i i t g _ f o r _ H ^ u ^ _ l Q i n L R « o i u t i o n  N q . 4 9

D e a r  M r .  L o g a n :

I  a m  w r i t i n g  a s  g e n e r a l  c o u n s e l  f o r  t h e  A l a s k a  R u r a l  E l e c t r i c  C o o p e r a t i v e  
A s s o c i a t i o n ,  I n c .  0 ‘ A R E C A " ) .  A R E C A  i s  a  n o n - p r o f i t  c o r p o r a t i o n  w h o s e  m e m b e r s  c o n s i s t  o f  t h e  
n u m e r o u s  e l e c t r i c  c o o p e r a t i v e s  l o c a t e d  t h r o u g h o u t  t h e  s t a t e  o f  A l a s k a .  T h o s e  c o o p e r a t i v e s  l o c a t e d  
i n  r u r a l  A l a s k a  f o r  t h e  m o s t  p a r t  r e l y  u p o n  d i e s e l  g e n e r a t i o n  f o r  p o w e r  p r o d u c t i o n .  I n  t u r n ,  b u l k  
f u e l  s t o r a g e  f a c i l i t i e s  a r e  l o c a t e d  i n  t h e  v i l l a g e s  t o  p r o v i d e  a  r e a d y  s u p p l y  o f  f u e l  f o r  t h e  d i e s e l  
g e n e r a t o r s .  T h e s e  f a c i l i t i e s  i n  n u m e r o u s  i n s t a n c e s  m a y  b e  l o c a t e d  u p o n  w e t l a n d s ,  a n d ,  i n  a n y  
e v e n t ,  m o s t  a r e  s u p p l i e d  b y  a  f u e l - f i l l e d  p i p e l i n e  t e r m i n a t i n g  o n  l a k e ,  r i v e r ,  o r  b a y .  D i e s e l  f u e l  i s  
d e l i v e r e d  t o  t h e s e  f a c i l i t i e s  b y  a  b a r g e .

T h e  M i n e r a l  M a n a g e m e n t  S e r v i c e s ’  ( " M M S ” )  p r o p o s e d  r u l e s  w i t h  r e s p e c t  t o  o i l  
s p i l l  f i n a n c i a l  r e s p o n s i b i l i t y  i n  t h e  a m o u n t  o f  S I  5 0  m i l l i o n  w o u l d  d e v a s t a t e  m a n y  o f  t h e s e  u t i l i t i e s .  
A R E C A ’ s  m e m b e r s  c a n  o n l y  h o p e  t h a t  M M S  u s e s  c o m m o n  s e n s e  i n  p r o m u l g a t i n g  t h e s e  p r o p o s e d  
r e g u l a t i o n s .  I t  i s  A R E C A ’ s  p o s i t i o n  t h a t  w h e n  O P A  9 0  w a s  e n a c t e d ,  C o n g r e s s  w a s  t h i n k i n g  o f  o i l  
p l a t f o r m s  w h e n  d r a f t i n g  t h e  f i n a n c i a l  r e s p o n s i b i l i t y  r e q u i r e m e n t s  i n  t h e  l a w .

F o r  t h e s e  r e a s o n s .  A R E C A  s t r o n g l y  s u p p o r t s  p a s s a g e  o f  t h e  C o m m i t t e e  S u b s t i t u t e  
f o r  H o u s e  J o i n t  R e s o l u t i o n  N o .  4 9 .  I f  y o u  n e e d  a n y  a d * d i r i o n a l  i n f o r m a t i o n  c o n c e r n i n g  t h i s  m a t t e r ,  
p l e a s e  f e e l  f r e e  t o  g i v e  m e  a  c a l l .

S i n c e r e l y  y o u r s ,

KEMPPEL, HUFFMAN AND GINDER, P C.

R o g e r  R .  K e m p p e l  
G e n e r a l  C o u n s e l  f o r  A l a s k a  R u r a l  E l e c t r i c  
C o o p e r a t i v e ,  I n c .

R R K : l b f

cc: Dave Hutchens, Executive Director
A l a s k a  R u r a l  E l e c t r i c  C o o p e r a t i v e ,  I n c .



N a t i v e  V i l l a g e  o f  K w i g i l l i n g o k

Kwigillingok I.R.A. Council 

P.O. Box 49 

Kwigillingok, Alaska 99622 

(907)588-8114/8212

C o m m i t t e e  o n  O i l  &  G a s  

A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s  
R o o m  I I 4

S t a t e  C a p i t o l  B u i l d i n g  

J u n e a u .  A l a s k a  9 9 8 0 1 - 1 1 8 2

R e :  H J R  4 9

D e a r  R e p r e s e n t a t i v e  G r e e n ,

W e  a r e  s t r o n g l y  i n  s u p p o r t  o f  t h e  H o u s e  J o i n t  R e s o l u t i o n  4 9 .

T h e  f i n a n c i a l  r e q u i r e m e n t s  t h e  f e d e r a l  O i l  P o l u t i o n  A c t  o f  1 9 9 0  w i l l  
m a k e  a  n a t i o n  o f  c r i m i n a l s  b e c a u s e  w e  j u s t  s i m p l y  w i l l  n o t  b e  a b l e  t o  
c o m p l y  w i t h  t h e  $ 1 5 0 , 0 0 0 , 0 0 0  i n s u r a n c e  r e q u i r e m e n t .  I n  a  s m a l l  
A l a s k a n  v i l l a g e s ,  e v e n  i t  w e  h a d  t o  p o o l  a l l  o f  o u r  r e s o u r c e s  t o g e t h e r  

w e  s t i l l  w o u l d  n o t  b e  a b l e  t o  m e e t  t h a t  r e q u i r e m e n t .  T o  t r y  t o  s o l v e  
t h i s  o n e  p r o b l e m  c r e a t e d  b y  o i l  t a n k e r s  w i l l  o n l y  c r e a t e  e v e n  a  
b i g g e r  a n d  b r o a d e r  p r o b l e m .

A g a i n  w e  a r e  i n  f u l l  s u p p o r t  o f  t h e  p a s s a g e  o f  H J R  4 9  b y  t h e  
l e g i s l a t u r e  a n d  a r e  i n  f u l l  o p p o s i t i o n  t o  t h e  p r o p o s e d  r e g u l a t i o n s  b v  
O P A  ’ 9 0 .

J a n u a r y  2 7 ,  1 9 9 4

J o s e p h  P .  G r e e n ,  C h a i r m a n

S i n c e r e l y ,

N A T I V E  V I L L A G E  O F  K W I G I L L I N G O K

A r t h u r  J .  L a k e  

T r i b a l  A d m i n i s t r a t o r

c c :  S e n a t o r  G e o r g e  J a c k o

R e p r e s e n t a t i v e  L y m a n  H o f f m a n
f i l e
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M c G r a t h  L i g h t  &  P o r t e r  C o m p a n y  
Bor 52 

McGrath, A laska 99027 
(907) 524-3009

F A  X rrp J ' R A N S M I T T A L  M E M O
to.-. /T e f. S7bs£i(=(rK)_________
DEPT;_____________________FAX Hi <V&5
mto.p i u - f * A 7 . \ e e phone: 5 z ^ - 3 3 c? /  

D a t e ;  J a n  2 7  1 9 9 4  m .iM tM TA  L j P  Fm-._5 ‘* < f '3 y o ( ̂' • 5'53‘r PosMf’b/aneJlaxtransir.iltalmomo 7671

T o :  R e p r e s e n t a t i v e  J o e  G r e e n

F r o m :  W i l l i a m  F .  F r a z i e r  /  G e n e r a l  M a n a g e r

M c G r a t h  L i g h t  &  P o w e r

R e :  H J R  4 9

D e a r  R e p .  J o e  G r e e n

Y o u  n a v e  m y  c o m p l e t e  s u p p o r t  o n  t h i s  m o s t  v i t a l  r e s o l u t i o n  f o r  o u r  s t a t e ' s  

r u r a l  u t i l i t i e s .  A n o t h e r  e x a m p l e  o f  s o m e o n e  i n  D . C .  w r i t i n g  u n m a n a g e a b l e ,  

u n e n f o r c e a b l e  s t u p i d  r e g u l a t i o n s  f o r  a  s t a t e  t h e y  p r o b a b l y  h a v e  n e v e r  

s e e n .  T h i s  r e g u l a t i o n  h a s  t h e  p o s s i b i l i t y  o f  c l o s i n g  d o w n  m o s t  o f  t h e  s m a l l  

u t i l i t i e s  a n d  f u e l  d i s t r i b u t o r s  i n  r u r a l  A l a s k a .

T h a n k  y o u  f o r  t a k i n g  t h e m  o n .

s J g U -
- W T I T i a m  F .  F r a z i e r
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Tom Fink. Mayor

OFFICE OF THE MAYOR

D e c e m b e r  20, 1952

C h i e f ,  E n g i n e e r i n g  & S t a n d a r d s  B r a n c h  
I n t e r i o r  D e p t . ,  M i n e r a l s  M an a g em en t  S e r v i c e  
M a i l  S t o p  4700, 381 E l d e n  S t r e e t  
K e r n t i o n , * V i r g i n i a  22070-4827

RE: O I L  POLLUTION ACT OF 1990, L I A B I L I T Y  REQUIREMENTS

D e a r  S i r :

T h i s  l e t t e r  r e s p o n d s  t o  y o u r  A d v a n c e d  N o t i c e  o f  P r o p o s e d  
R u l e m a k i n g  t h a t  w o u l d  r e q u i r e  c i t i z e n s  t o  p o s t  a  $150 m i l l i o n  
l i a b i l i t y  b o n d  b e f o r e  t r a n s p o r t i n g  o i l  p r o d u c t s  a c r o s s  n a v i g a b l e  
w a t e r s .

A c c o r d i n g  t o  t h e  n o t i c e ,  t h e r e  i s  no m in im um  am o u n t  o f  o i l  
p r o d u c t s  s t o r e d  o r  t r a n s p o r t e d  t h a t  w o u l d  b e  e x c l u d e d  f r o m  t h e  
l i a b i l i t y  b o n d  r e q u i r e m e n t .  I n  a d d i t i o n ,  a s i d e  f r c n  p e o p l e s '  
i n a b i l i t y  t o  p a y  f o r  s u c h  l i a b i l i t y  i n s u r a n c e  o r  g o o d  r e a s o n s  f o r  
t h e i r  d o i n g  s o , * w e  knew  o f  r o  c o m p a n i e s  w i l l i n g  t o  p r o v i d e  
c o v e r a g e  o f  s u c h  m a g n i t u d e .

I dc not believe Congress intended the liability insurance 
requirement to cover activities on lakes, river3, streams and 
wetlands, but rather intended it for major offshore oil 
operations. A s  written, it would place an unacceptable burden cn 
mimicipal operations and residents alike, particularly because it 
would include activities in navigable waters deemed "wetlands."
I t  w o u l d  c r e a t e  a n  a d m i n i s t r a t i v e  n i g h t m a r e  f o r  t h e  m o s t  r o u t i n e  
o f  m u n i c i p a l  a c t i v i t i e s ,  w i t h  no a p p a r e n t  b e n e f i t s .

We m u s t ’ s t r o n g l y  o b j e c t  when  e m p l o y e e s ,  e m p l o y e r s  a r .d  l o c a l  
g o v e r n m e n t s  a r e  f o r c e d  t o  a d h e r e  t o  r e g u l a t i o n s  t h a t  h a v e  s u c h  
f a r - r e a c h i n g  e f f e c t s  o n  t h e i r  f r e e d o m  a n d  w h i c h  f a i l  t o  r e f l e c t :  
e v e n  t h e  s l i g h t e s t  m e a s u r e  o f  common s e n s e .

S i n c e r e l y ,

Tom F i n k

tec PO '93 1*1:03 S0V 3*13 4110 PBOE.001
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Introduced by: Mayor Selby
Requested by: Division of

Governmental Coordination 
Draftod by: Community

Development Doportmont 
Introduced: 12/02/93
Adoptod: 12/02/93

KODIAK ISLAND BOROUGH 
RESOLUTION NO. 93 -40

A RESOLUTION OPPOSING THE AM O UNT OF FINANCIAL RESPONSIBILITY 
REQUIRED IN PROPOSED RULEMAKING BY THE MINERALS M ANAGEMENT SERVICE

the Department of Interior's Minerals Management Service {MM S) has 
published a notice of proposed rulemaking advising all operators o f  
facilities handling oil and oil products located in, on, or under navigable 
waters of the United States that they will need to provide evidence o f  
financial responsibility; and

WHEREAS, the Oil Pollution Act of 1990  (OPA 90) mandates the development of 
new  regulations to implement provisions of the law  that increase 
financial responsibility requirements to $150  million; and

WHEREAS, for the first time, all operators In, on, or under navigable waters of the 
United States and its territories, will face new regulations establishing 
the identical $ 1 5 0  million requirement; and

WHEREAS, OPA 90  potentially broadens the categories of activities that fit the 
definition of offshore facilities; and local oil and gasoline storage and 
distribution centers and boat harbors, for example, could be affected; 
and

WHEREAS, the proposed rulemaking represents 3n unfunded federal mandate to the 
State and local governments in Alaska; and

WHEREAS, the proposed rulemaking contains no threshold levels, and facilities of any 
and all sizes aro subject to tho $150  million financial responsibility 
requirement; and

WHEREAS, the proposed rulemaking would poso a serious throat to local fuel 
distributors; and

WHEREAS, the proposed rulamaking will hit local governments and small operators 
especially hard, potentially causing serious financial h.irdshlp; and

Kodiak Inland Borough. Aloaka Resolution No. 93*40
Pago 1 of 2
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WHEREAS, it appears that the private insurance market does not have the capacity 
to provide for the financial responsibility requirement, even if it was 
financially feasible for those subject to the requirement to obtain it; and

WHEREAS, the proposed rulemaking Is vague and difficult to Interpret, especially in 
terms of its application;

NOW, THEREFORE, BE IT RESOLVED BY THE ASSEMBLY OF THE KODIAK ISLAND
BOROUGH THAT:

Soction 1: The Kodiak Island Borough Assembly Is opposed to the amount of
financial responsibility required In the proposed rulemaking publicly 
noticed by the federal Minerals Management Sorvico.

Section 2: The Assembly urges the MMS to prepare workable regulations that are
fair and equitable, and truly relate to the potential impact an operator 
might cause should an oil spill occur.

ADOPTED BY THE ASSEMBLY OF THE KODIAK ISLAND BOROUGH 
THIS 2ND OF DECEMBER, 1993

KODIAK ISLAND BOROUGH

ATTEST:

Donna F. Smith, CMC, Borough Clerk

Kodiak Island Borough, Alaska Rasolutlon No. 93-40
Pago 2 of 2
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R e p r e s e n t a t i v e  J o e  G r e e n

S P O N S O R  S T A T E M E N T

f u r  H o u s e  J o i n t  R e s o l u t i o n  4 9

S e n a t e  R e s o u r c e s  C o m m i t t e e  
F e b r u a r y  7 ,  1 9 9 4

In  A u g u s t 1 9 9 3  th e  M in e ra ls  M a n a g e m e n t S erv ice  (MMS) o f 
th e  U .S . D e p a r tm e n t o f th e  In te r io r  in it ia te d  th e  p ro c e s s  of 
im p le m e n tin g  th e  f in a n c ia l re sp o n s ib ility  s e c tio n  o f th e  Oil 
P o llu tio n  A ct of 1 9 9 0  (OPA 90). C u rre n tly , th e  M M S re q u ir e s  a  
$ 3 5  m illio n  liab ility  b o n d  for O u te r  C o n tin e n ta l S h e lf  (OCS) 
fac ilities . OPA '9 0  in c re a s e d  th e  f in a n c ia l th re s h o ld  to  $ 1 5 0  
m illion , a n d  e x p a n d e d  i ts  a p p lic a tio n  to  n av ig ab le  w a te rs .

In th e  p ro c e s s  o f d ra f tin g  re g u la tio n s  to  im p le m e n t OPA '9 0  
th e  M M S h a s  in te rp re te d  th e  te rm s  "nav ig ab le  w a te rs" , 
"o ffshore  facility", a n d  " re sp o n s ib le  p a rty "  in  a  v e ry  b ro a d  
m a n n e r .  T om  Fry, D ire c to r  of th e  M M S h a s  s ta te d  th a t  "T hese  
d e f in itio n s  s e e m  to  c re a te  a  f in a n c ia l re sp o n s ib ility  
r e q u ire m e n t for a n y  ac tiv ity  th a t  c a n  sp ill oil a n d  is lo c a te d  in . 
on . o r  u n d e r  m o s t o f th e  su rfa c e  w a te rs  of th e  U .S. a n d  
a d ja c e n t  w e tla n d s ."

T h e  f in a n c ia l re s p o n s ib ili ty  r e q u ire m e n ts  a p p ly  b o th  to  
c o m m e rc ia l a n d  p riv a te  o p e ra tio n s , a n d  m a k e  n o  a llo w an ce  fo r 
q u a n t i ty . R ead  lite ra lly , if so m e o n e  w ere  to s to re  o r  t r a n s p o r t  
5 g a llo n s  o f p e tro le u m -b a se d  fuel in. on , o r u n d e r  n av ig ab le  
w a te rs  - in c lu d in g  w e tla n d s  - th a t  p e rs o n  w ou ld  fall u n d e r  th e  
OPA '9 0  re q u ir e m e n ts .

T h e se  re g u la tio n s  c o u ld  a p p ly  to m a r in a s , p o r t fac ilitie s , u ti l i ty  
c o m p a n ie s , g a s o lin e  filling s ta t io n s ,  tru c k in g  c o m p a n ie s , 
logg ing  o p e ra t io n s , ra i lro a d s , re f in e rie s , a i rp o r ts ,  fa rm s , 
f ish in g  b o a ts  a n d  te n d e rs , p ip e lin e s , a n d  m an y  o th e r  
A la s k a n s .

SPONSOR STATEMENT



R e p re s e n ta t iv e  J o e  G re en  
S p o n s o r  S ta te m e n t  
C S H JR  4 9

C S H JR  4 9  r e q u e s ts  th e  MMS to  r e in te rp r e t  a n d  n a r ro w  th e ir  
d e f in itio n s . F u r th e r ,  d u e  to  th e  p ro b le m s  c a u s e d  b y  th is , and 
other s e c t io n s  o f OPA '90 , th is  r e s o lu t io n  a s k s  th e  M M S to  
p ro p o s e  a m e n d m e n ts  to  C o n g re ss  to  a d d re s s  th e s e  p ro b le m s . 
A la s k a n s  fro m  K e tc h ik a n  to  A n c h o rag e  to  K o tzeb u e  h a v e  
w r i t te n  to  s u p p o r t  th e s e  re d e f in itio n s . I w o u ld  n o te  s u p p o r t  on  
C S H JR  4 9  O R  fo r a c tio n  b y  th e  M MS from :

L ocal G o v e rn m e n ts , in c lu d in g  B o ro 's , M u n i's  a n d  th e  
M u n ic ip a l L eague; U tilities, in c lu d in g  tw o s ta te w id e  u til i ty  
o rg a n iz a tio n s ;  C o m m iss io n e r  P a u l F u h s , D EC, N ative 
C o rp o ra tio n s , F u e l C a rr ie rs , S ta te w id e  D ev e lo p m en t 
O rg a n iz a tio n s , T u g  a n d  B arg e  C o m p an ie s , a n d , la s t  b u t  n o t 
le a s t, m y  o w n  m a jo rity  le ad e r .

T h e  M M S h a s  s c h e d u le d  a  h e a r in g  o n  th e s e  r e g u la tio n s  for 
F e b ru a ry  16 in  A n ch o rag e . I am  h o p e fu l th a t  H JR  4 9  c a n  p a s s  
th e  S e n a te  in  a  tim ely  m a n n e r , so  th a t  it  c a n  b e  in c lu d e d  a s  
p a r t  o f th e  official p u b lic  re c o rd  a t  th o s e  h e a r in g s .

I w o u ld  like  to  a d d  M r. C h a irm a n , th a t  a  s im ila r  r e s o lu t io n  h a s  
b e e n  in tro d u c e d  in  th is  body. W hile th is  re so lu tio n  a s k s  th e  
M M S foi sp e c if ic  ac tio n , S J R  4 0  a s k s  C o n g re ss  for sp ec ific  
a c tio n , so  th e y  a re  d iffe ren t, a n d  I believe th ev  c o m p lim e n t 
e a c h  o th e r . I w o u ld  h o p e  i ' c  co m m ittee  • 411 a c t  o n  th e  
m e r its  o f th is  re so lu tio n , aiK. p a s s  CS H JR  49 to d a y  so  w e c a n  
g e t i t  o n  th e  floor a s  so o n  a s  p o ssib le .
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OPA liability 
regulations 

unenforceable5 5

A l a s k a n s  f r o m  K o d i a k  t o  K o t z e b u e  

s e n d  c l e a r  m e s s a g e  t o  W a s h i n g t o n

Alaskans, rural and urban, from 
Kodiak to Teller, and from all v/alks of 
life, are sending in a wave of critical 
comments to the U.S. Minerals Man­
agement Service (MMS) over the de­
velopment of new regulations that would 
require corporations and individuals 
alike to post 3150 million in liability 
insurance before they can legally move 
or store oil or oil products across navi­
gable waters.

In response to a feature article in 
the October Resource Review and a 
recent RDC “Action Alert,’’ Alaskans 
are writing MMS in large numbers to tell 
feceral regulators how the financial re­
sponsibility requirements of the Oil Pol­
lution Act of 1990 (OPA '90) will affect 
their businesses and livelihoods

So far the message MMS is hear­
ing is that the financial responsibility 
requirements of OPA ’90 will adversely 
affect many segments of the economy 
and “result in unenforceable regula­

tions," according to Tom Fry, Director of 
MMS.

In late August. MMS published an 
“Advanced Notice of Proposed 
Rulemaking" in the Federal Register 
aimed at implementing the financial re­
sponsibility section of OPA '90. The 
financial responsibility requirements of 
the law apply to both commercial and 
private operations and can be read to 
literally include any person or persons 
transporting or storing any oil or oil 
products on or over navigable waters. 
The law makes no exceptions for quan­
tity. In theory, if one moves as little as 
five gallons of oil or diesel on a sled

The financial liability requirements of OPA 
'90 will also apply to private and public 
marinas.

behind a snowmachine across navi- 
gaole waters, that person is respon­
sible to the OPA ‘90 requirements.

State, federal and municipal facili­
ties, as well as schools, airports, boat 
harbors, electric cooperatives, bulk fuel 
tank owners, wilderness lodges and 
many businesses and individuals would 
fall under the requirements.

In the past, a $35 mill on liability 
bond was required for Outer Continen­
tal S’- ' ’ :•••••• ’ ’
increase ntiariciai responsibility to 
$150 million and expanded i:s applica­
tion to navigable waters. According to 

(Continued to page 4)

“It  a p p e a r s  th a t  th e  p r iv a te  in s u r a n c e  m a rk e t d o e s  
n o t h a v e  th e  c a p a c ity  to  p ro v id e  fo r  t h e  f in a n c ia l 
r e s p o n s ib i l i t y  re q u irem en t , e v e n  if  i t  w a s  f in a n c ia l ly  
f e a s ib le  fo r  th o s e  s u b je c t  to  th e  r e q u irem e n t to  o b ­
ta in  i t .” . , - Mayor Jerome Selby, Kodiak Island Borough

RESOURCE DEVELOPMENT C O U N C IL'S  
'RESO U RC E REVIEW  A R T IC L E S ;  10/93, 12/93



A m e n d m e n t s  t o  s t a t u t e  

o f f e r  o n l y  s o l u t i o n  t o  

r e g u l a t o r y  d i l e m m a

i Continued from page 1)
Fry , the term n a v ig a b le  wa te rs"  in c lude s  
mos t of the su r fa c e  w a te r s  in the United 
S ta te s  and a d ja c e n t  w e t la n d s .  M ore ­
over , “o ffsnore  fac i l i t ies" is co n s id e re d ,  
unde r  the law , any facility lo ca ted  in, on 
or unde r any  of the na v ig a b le  w a te r s  of 
the United S ta te s .

"These  def in it ion s s e em  to c re a te  a 
financia l re spons ib i l i ty  re qu irem en t for 
an y  activ ity that c an  spill oil a nd  is lo­
c a te d  in, on, or unde r  most of the  s u r ­
fa ce  w a te r s  of the United S ta te s  and  
a d ja c e n t  w e t la n d s , "  Fry sa id . “T h is  g o e s  
b eyond  the o f fsho re  oil p la t fo rm s with 
wh ich the MMS is famiiiar."

Fry conf irmed that OPA '90 app lie s 
to s ta te  and  munic ipa l g o ve rnm en ts  that 
opera te  facil it ies. ’T h i s  cou ld  b e  sign ifi­
can t to s t a te s  su ch  a s  A la ska , whe re  
many sma ll commun it ie s  main ta in and 
opera te  oil fu e led  e lec tr ic  genera t ing  fa ­
cilities."

Fry sa id  pub l ic  r e sp o n s e s  cen te r  
most ly  on the b road  s c o p e  of the de f in i­
tion “o ffshore facili ty" and  the probab i l i ty  
that $150 million in liability bond ing wou ld  
not b e  a va i la b le  or cou ld  not b e  a ffo rded  
the majority of th o se  potentia l ly  a f fe c te d  
by the law .

"At $150 million, w e  b e l ie v e  that 
ve ry  few c om pan ie s  can  se lf- insure; 
therefore , in su ran ce , a s  e v id e n c e  of oil 
spill f inancia l re spons ib i l i ty , will p rob ­
ab ly  ga in  in c re a s in g  importance  when  
the oil sp i l l f inanc ia l re spons ib i l i ty  re ­
q u i r em e n t s  of C P A  ‘90 a re  im p le ­
mented ."  Fry sa id .

The  MMS w ou ld  like to b e  a b le  to 
de ve lo p  app ro a ch e s  to imp lemen t OPA 
'90 in a r e a so n a b le  an d  b a la n c e d  w ay  
that p re s e r v e s  the pu rpo se  of f inanc ia l 
respons ib i l i ty  w ithout crea t ing  e conom ic  
ha rd sh ip s , Fry sa id .  “W e  are  try ing to 
de te rm in e  wha t, if any , flexibil ity is a v a i l ­
a b le  within the con f in e s  of the s t a tu te .”

So  far, how eve r , the federa l a g e n c y  
c la im s  the la n g u ag e  of the s ta tu te  le a v e s  
it with ve ry  little d isc re t ion . Fry w a rn ed

u n le s s  the a g e n c y  fo l lows the law  a s  
li tera ily s t a te d ,  "our regu la t ion s  m ay  fail 
on one  or more k e ” d s u e s  if ch a l le n g ed  
in the courts ."

The  f inanc ia l re spons ib i l i ty  sec t ion  
of the law  is b a s e d  on b road  def in it ions 
su c h  a s  "offshore facility," "nav igab le  
w a te rs"  a n d  “re spon s ib le  part ies ."  RDC 
is u rg ing M M S  to se e k  am en dm en ts  to 
the s ta tu te  to a d d r e s s  th e s e  def in it ions 
and  br ing regu la t ion s  in line with the 
orig inal intent of C ong re s s .

R ep re sen ta t iv e  Gail Phill ips, Major­
ity L eade r  of the A laska  House  of R ep ­
re sen ta t iv e s , w a rned  Sec re ta ry  of the 
Interior B ruce  Babbit that MMS's new ly  
p ropo sed  ru le s  will ha ve  dire c o n s e ­
q u e n c e s  on A la sk an s  if they go into 
e ffect.

“A requ irem en t for S150 million in 
liability bond ing  wou ld  a ffec t a ma jo r 
portion of ou r indus tr ie s , s c h oo ls ,  ind i­
v id u a ls  and  tran spo rte rs  of any  fuel 
s o u r c e  to rural A la sk a  so  a d v e r s e ly  that 
it w ou ld  fo rce them ou t of b u s in e s s  
entire ly ," Ph i l l ip s w a rned . “In part icu lar, 
the la ck  of a n y  m in imum quan t ity  of oil 
c o v e re d  unde r  th e se  ru le s  wou ld  force 
in d iv id u a ls  s to r ing  only a  few g a l lo n s  for 
g en e ra to r s  or o ther equ ipm en t to v io ­
la te  the law  or g e t  the $150 million in 
liability in su rance ."

The Kod iak  Is land Borough p a s s e d  
a reso lu t ion opposing the f inancia l re­
spons ib i l i ty  sec t ion of OPA '90, noting 
that the p ropo sea  ru lemaking "repre­
s e n t s  an un funded  federa l m anda te  to 
the S ta te  and  loca l g o v e rnm en ts  in 
A laska ."  The reso lut ion w a rned  that the 
ru lemak ing  will hit local gove rnm en ts  
and  sm a l l opera to rs e sp ec ia l ly  hard, 
potentially cau s in g  se r ious financial hard ­
ship. "It a pp ea r s  that the private in su r­
a n ce  marke t d o e s  not h a ve  the capac ity  
to p rov ide  for the financial responsib i l i ty  
requ iremen t , e ven  if it w a s  financia l ly 
fe a s ib le  for th o se  s u b je c t  to the requ ire ­
m en t to ob ta in  it," the reso lu t ion  s ta ted .

M M S  is  con s ide r ing  ho ld ing a  p u b ­
lic hea r in g  in A ncho rage  in Feb rua ry .

Page *» / RESOURCE REVIEW / December 1993

-.•j —ir. ̂-r»* '
i • »-7 - fJ y  J, •«■. "* "w *• . ■'fiT 1 m -

^ * **. *“ " ** • '

By a 7-1 ratio, Alaskans are personally 
supportive of the oil industry, but those who 
are unfavorable are nearly twice as likely to 
express their feelings ]as . those who are 
favorable, accordihg'lo'a recent survey.

A l a s k a n s  

f e v o r  o i l

.*&•

:v' By a  w idem arg in , 'A la skan s be l ie ve  
oil a n d  g a s  d eve lopm en t h a s  b een  co n ­
d u c te d  in an  enyirdnmenta l ly-safe man- 
ner,''according to* a  s ta tew id e  su rve y .

. T h e  su r v e y ,  c o n du c te d  b y  Dittman 
R e s e a r c h  Corporation for the A la sk a  
O i l 'a n d  G a s  A ssoc ia t ion , a l s o  found 
that near ly  90 percen t of A la s k a n s  s u r ­
v e y e d  e x p r e s s e d  the opin ion tha t oil 
and  g a s  d e ve lo pm en t h a s  b e e n  good  
for Alaska.- - ■

"The s u r v e y  re su l t s  c le a r ly  sh ow  
that A la s k a n s  re cogn ize  the econom ic  
bene f i t s  oil a n d  g a s  ac t iv i t ie s  p rov ide  to 
the s ta te  a n d  that A la s k a n s  support 
r e s o u r c e  d e v e lo pm en t , "  s a id  J u d y  
B rady , E xe cu t iv e  D irector of AOGA.

A cco rd ing  to the s u r v e y ,  near ly  
th ree  out of four A la s k a n s  b e l ie v e  oil 
and  g a s  d e ve lo pm en t h a s  b e e n  c o n ­
du c te d  in an env ironmenta l ly-safe m an ­
ner and  near ly  70 pe rcen t suppo rt oil 
and  g a s  exp lora tion within the  ANW R 
C oa s ta l P la in . Among long-time re s i ­
d en ts ,  suppo r t for ANW R exp loration 
w a s  e v e n  stronger .

Another significant finding, according 
(Continued to page 6)



Proposed liability bond 
requirement shocks Alaskans

R e g u l a t i o n s  w o u l d  r e q u i r e  $ 1 5 0  m i l l i o n  i n  l i a b i l i t y  i n s u r a n c e  f o r  a n y  

c o m p a n y  o r  i n d i v i d u a l  t r a n s p o r t i n g  o r  s t o r i n g  o i l  o r  o i l  p r o d u c t s  i n  a n y  q u a n t i t y

Alaska's business community and rural electric coopera­
tives are reacting with shock and disbelief over the develop­
ment of new federal regulations that could require individuals, 
corporations and schools districts alike to post $150 million 
worth of liability insurance before they can legally mcve or 
store oil or oil products across navigable waters in Alaska and 
elsewhere.

At issue are new regulations the U.S. Minerals Manage­
ment Service is developing to implement provisions of the Oil 
Pollution Act cf 1990 (OPA). The 1990 law increased the 
financial responsibility requirements for companies handling 
cii on the Outer Continental Shelf from $35 million to $150 
million and expanded the requirement for financial responsi­
bility to all operating in navig*. die waters.

“The financial responsibility requirement of OPA can be 
read to literally include any person or persons transporting or 
storing any oil or oil products on or over navigable waters,’’ 
said Paul Glavinovich, a mining geologist and Executive 
Committee member of the Resource Development Council. 
In Alaska. Glavinovich noted that navigable waters would 
include not only coastal waters, but many rivers, streams, 
lakes and wetlands —  a dominant portion of the state.

“The law makes no exceptions for quantity," Glavinovich 
noted. “If one moves as little as five gallons on a sled behind 
a snowmachine across navigable waters, they are respon­
sible to the OPA requirements, as well as anyone operating 
a tank farm, luel transfer business, refueling station or utility "

The OPA also increases the civil penalties ‘or failure to 
comply from $ 10,000 per incident to $25,000 per incident per 
day.

(Continued to page 6)

“The impact of the rules if promulgated a s 
proposed will merely create a  nation of 
scqffiaws.” : : ; ’ >.f ■;

-Tpm Hawkins; Bristol Bay Native Corporation . .; 
— — r— J. ' - i . . \  " f  - |
“The law makes no exception for quantity. If one 
■moves as little as five gallons on a  sled behind, 
a  snowmachine across navigable waters, they . 
are responsible,to the OPA requirements, a s 
well as anyone ;operating, a'tank farm/fuel, 
transfer business, refueling station or utility;” ■ j 

-Paul Glavinovich, Mining Geologist • -
■ — ,  i . .  . — . ■ ■ ■ ■ \  -  j

[' "Combined with the ludicrous definition of navi­
gable waters, the liability requirement sets up a  
situation that is going to bd impossibte for most 
businesses in Alaska to comply with." •

Is >. - Frarlk Dillog,, AlaskatTruckirig‘Associatirin‘ • '

"As a  practical matter, rural electric, coopera­
tives cannot afford $150 million in liability insur- . 
anCe even if it were available. Requiring $150 • 
million in. insurance for these facilities is ridicu- 
tous.'' ■ ■ j  . . ■. '

- Dave Hutchens.'Alaska Rural Electric Cooperative.



Jeopardy
Alaskans at risk should MMS 

regulations move forward
(Continued from page 6)

"Util iz ing e xp an s iv e  def in it ions of 
n a v ig a b le  w a te r s  and  o ve rreach ing  in­
terpretations of fuel con ta ine rs , the Vtin- 
e ra ls  M an ag em en t S e rv ic e  h a s  pro­
p o se d  a  s y s tem  wh ich w ou ld  requ ire 
k id s with lawn mow ing jo b s  to se c u re  
$150 million liabili ty po l ic ie s  from an 
unwill ing in su ran ce  industry ." s a id  Tom 
Hawkins of the Bristol Bay  Na tive  Cor­
poration.

H awkins sa id  it a p p ea r s  that the 
p roposa l w a s  c ra f ted  a s  a  n ew  m iss ion 
for an a g e n c y  that h a s  lo s t its will tc 
accomp lish  the order ly  le a s in g  of min­
e ra ls  in the OCS .

"The impact of the ru le s  if p romu l­
g a ted  a s  p roposed  will m e re ly  c re a te  a 
nation of s c o f f law sT  H aw k in s  sa id . 
“Schoo l d is tr ic ts , e lec tr ica l coope ra t ive s 
and o ther bu lk  fuel tank ow ne rs  will 
h a ve  to run the risk that there  will ne ve r  
be  en fo rcem en t ,” Hawk in s a d d e d .  "It 
s e e m s  like an ex trem e ly  inept w ay  to 
a d d r e s s  a  p rob lem wh ich h ad  a  c lea r 
m anda te  from the public ."

In a  n ew s  re le a s e  i s s u e d  ear l ie r 
this month. MMS con f irm ed that s ta te , 
federa l , and  mun ic ipa l fac i l i t ies, in c lu d ­
ing schoo ls ,  a irports , boa t ha rbo rs and  
utili t ies, a s  we ll a s  p r iva te ly-owned fuel 
s to rage  fac i l i t ies or c a c h e s ,  cou ld  be 
su b je c t  to the f inancia l re spons ib i l i ty  
requ irem en ts  resu lt ing from the rule- 
mak ing effort. The a g e n c y  c la im s  the 
$150 million liability requ irem en t is a 
s ta tu to ry d em an d  and  that it is o u ts ide  
the s c o p e  of the regu la t ion s  to prov ide 
re lief from the h igher liability leve l .

“The $150 million liabili ty requ ire ­
ment. c om b in ed  with the lu d ic rou s  de f i­
nition of n a v ig a b le  w a te r s ,  s e t s  up a 
s i tua t ion that is go ing to be  imposs ib le  
for most b u s in e s s e s  in A la sk a  to com ­
ply with," w a rn ed  Frank Dillon, E x e c u ­
tive D irector of the A la sk a  Truck ing 
A ssoc ia t ion , "The regu la t ion s are so

o u t ra g eo u s  they don't wa rran t a n y  real 
se r io u s  cons ide ra t ion ."

There are no trucking com pan ie s  
opera t ing in A la sk a  that will b e  a b le  to 
a cqu ire  the m anda te d  c o v e ra g e ,  Dillon 
sa id . "Literally h un d red s  of p eop le  and 
b u s i n e s s e s  in A la sk a  w ou ld  b e  in jeop ­
a rdy  sh ou ld  the regu la t ion m o ve  for­
ward ." Dillon w arned .

The A la sk a  Rura l E lec tr ic  Coop ­
era t ive  A ssoc ia t ion  (ARECA), a  non­
profit corporation w ho se  m em be r s  co n ­
s i s t  of the n um e ro u s  e le c tr ica l c o o p e ra ­
t ive s  lo ca ted  th roughout A la sk a , ha s 
a lso  vo iced  s trong opposit ion to OPA 's 
f inanc ia l re spons ib i l i ty  re qu irem en ts .

“As a  pract ica l matter, rural e lec tr ic  
c o op e ra t iv e s  canno t afford $150 mil­
lion worth of in su ran ce  e v en  if it were  
a va i la b le ,"  s a id  David H u tchen s . E x ­
e cu t iv e  D irector of ARECA . “I c an  only 
hope  that the M ine ra ls  M an ag em en t 
S e rv ic e  u s e s  som e  com mon s e n s e  in 
p r o m u lg a t i n g  t h e s e  r e g u l a t i o n s , "  
H u tchen s s a id .  “Requ ir ing  $150 million 
in in su ra n ce  for th e s e  fac i l i t ies is r id icu ­
lous . I firmly b e l ie v e  that when  O PA  '90 
w a s  en ac te d ,  C ong re s s  w a s  th ink ing of 
oil p la tfo rm s when  draft ing the f inancia l 
re spons ib i l i ty  requ irem en ts ."

Under OPA , A la sk a 's  rura l tank 
fa rm s are in the “un ique  posit ion of 
b e in g  both o ffshore  fac i l i t ie s a n d  on ­
sh o re  fac ilit ies." H u tchen s noted .

E lectr ic coope ra t ive s in rural A la sk a  
for the most part re ly upon d ie s e l  g e n ­
erat ion for power product ion . In turn, 
bu lk  fue l s to rage  fac i l i t ies a re  lo c a te d  in 
the v iMa g e s  to p rov ide  a  re ad y  supp ly  of 
fuel tor the d ie s e l  g en e ra to rs .  T h e se  
fac i l i t ies in n um e rou s  in s ta n c e s  a re  lo­
c a te d  on or near  w e t la n d s ,  and . in any  
e ven t , most a re  supp l ied  by  a p ipe line 
te rm inating on a  lake , river or b ay . D ie ­
se l fue l is d e l iv e re d  to th e s e  fac i l i t ie s by 
ba rg e .

OPA ‘90 a lre ady  h a s  sign if ican t ly

impac ted  th e se  sm a l l  e le c tr ic  c o op e ra ­
t ive s . R egu la t ion s  p rom u lg a te d  by  the 
Env ironmenta l Pro tect ion A gen cy  and  
the U.S. C oa s t G ua rd  requ ire  the coop ­
e ra t iv e s  to p repare  a r e sp o n s e  p lan to 
d ea l with a  wo rs t- ca se  s c en a r io  fuel 
spill . EPA regu la t ion s  requ ire  s u c h  a 
plan if the fuel s to ra ge  capac i ty  is 42,000 
g a l lo n s  or g rea te r  and  su c h  facili ty is 
fi lled with fue l b y  a  t ran s fe r  ove r water . 
The  C o a s t  G ua rd  re gu la t ion s requ ire  a  
re sp on se  p lan if the s to ra g e  capa c i ty  is 
10,500 ga l lon s . In add it ion , d ep end ing  
upon the vo lum e  of the facili ty, an Oil 
D ischa rge  Preven t ion  and  Con t in gency  
P lan is requ ired  by the S ta te  Depart­
ment of Env ironmen ta l C onse rva t ion .

The  mos t o n e ro u s  of all re qu ire ­
ment. howeve r , will b e  M M S 's  financia l 
re spon s ib i l i ty  r e g u la t io n s .  H u tch en s  
c la im s . He hope s M M S  will bring re a ­
son  to th p ro ce s s .

MMS initiated the p ro c e s s  of d e v e l ­
oping the new  regu la t ion s when  it p u b ­
l i sh ed  an ‘A d van ce  No tice  of P roposed  
Ru lem ak ing" in the F e d e ra l R eg is te r  on 
A ugu s t 25. The a g e n c y  h a s  s in c e  met 
with A la sk a  indus try , na t iv e  and  c om ­
munity le a d e r s  to so lic i t in formation that 
will he lp regu la to rs p repa re  “w o rkab le  
regu la t ions ."

"The law  con ta in s  p ro v is ion s a im ed  
at s t reng then ing  oil spil l p reven tion , 
re sp on se  capab il i ty  and  c le an up  e f­
forts, a s  we ll a s  en su r in g  p aym en t of 
d am a g e s  re su lt ing  from oil sp i l l s  sh ou ld  
they o ccu r ,” sa id  M MS d irec to r Tom 
Fry. “S in ce  MMS h a s  the respons ib i l i ty  
to imp lement and  en fo rce  th is law , I 
w an t to m ake  su re  that th o se  mos t 
a f fe c ted  h a ve  an  opportun ity  to help u s  
write ru le s  that are a s  fair a n d  equ i ta b le  
a s  p o s s ib le  unde r  th is s ta tu te ."

RDC ha s r e q u e s te d  that the MMS 
hold pub l ic  m ee t in g s  in Barrow . Nome. 
Fa irb ank s . Ancho rage  and  Ketch ikan 
on the p roposed regu la t ions . C om m en ts  
sh ou ld  b e  ma i led  to the D epar tm en t of 
the Interior. M inera ls M an a g em en t  S e r ­
v ice , Mail Stop 4700,381 E ld en  S treet , 
Herndon, V irginia 22070-4817; A tten­
tion: Chief, Eng inee r ing  a n d  S ta n d a rd s  
Branch. All com m en ts  m u s t  b e  re ce ived  
by  D e cem be r  24, 1993.

Call RDC at276-07Q0 o r th e  M iner­
a ls  M anagem en t S e rv ic e  a t 271-6070 
lor a  packe t outl in ing the ru lem ak ing  
p ro ce s s .
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OPA ‘90: Alaskans must respond
1/3 /9 4By Paul Fuhs 

For the Journal o f  Commerce

I r- f  y )u r  business, school o r home, boat dock, 
| fa rm , etc. moves or stores o il, you  are requ ired  to 

have a bond o f $150 m illio n !
T h is  s trange quark o f federal la w  is g e ttin g  a lo t 

o f a tte n tio n  as the pub lic  com m ent period on the 
O il P o llu tion  A c t o f 1S90 (O P A  ‘90) has ju s t  been 
extended. T he  D e p a rtm e n to fth e  In te r io r ’s M in e r ­
als M anagem ent Service has recen tly  issued an 
“ Advanced NoticeofProposed R u lem aking" th rough 
w hich  i t  w ill w r ite  the law 's im p le m e n ta tio n  re g u ­
la tions.

OPA ‘90 was Congress's e ffo rt to m eet the goal o f 
ensu ring  th a t  the re  w ou ld  be the finances to clean 
up m ajor o il sp ills , a ny tim e  and anyw here  in  U .S . 
waters. The M a rch , 1989, tra n sp o rta tio n  d isa ste r 
o f the Exxon Va ldez was clear in  the pub lic  m in d . 
The feelings o f outrage and im potence fanned the 
flam es o f n a tio n a l conscience. The b a ttle  cry o f “ do 
som eth ing!”  reverbera ted  th rough  the ha lls  o f  C on­
gress.

W h at was a w e ll- in te n tio n e d  legal fra m e w o rk 
became the e q u iv a le n t o f a “ d rive -by  shooting."

The  in tended  ta rg e t o f la rge  ta n ke r sp ills  m ay 
have been h it .  T he  tragedy is th a t sm a ll business in 
A m erica  became the v ic tim . The 91-page federa l 
law , a reaction  to the $2 b illio n  oil cleanup in  P rince 
W illia m  Sound, im posed a $150 m illio n  bond on a ll 
“ offshore fa c ilit ie s .”

The  idea o f “ fa i r  pena lties" is ignored in  Section 
1016(c). I t  sta tes:

“ ...each responsible p a rty  w ith  respect to an 
offshore fa c ility  sha ll estab lish  and m a in ta in  e v i­
dence o f re s p o n s ib ility  o f $150 ,000,000...”

T he  leg is la tion  has no f le x ib ility  and  the p u n is h ­
m en t is to ta lly  o u t o f p ro p ortio n  w ith  the  crim e. I f 
fu lly  im p lem e n ted  and enforced, th is  la w  w il l re ­
qu ire  the same b on d ing  a t the  Valdez oil te rm in a l 
ta n k  fa rm  and the U n a la k le e t school h e a tin g  oil 
storage tank.

The d is to rtio n  o f the leg is la tive  in te n t o f th is  la w 
lies in  the in te rp re ta tio n  o f three key term s: 

“ O ffshore fa c ilit ie s ” : T h is  goes beyond offshore 
d rillin g a n d  p roduction  rigs . There  is no “ m in im u m  
size" or p o te n tia l r isk . In la n d  pipelines, ta n k e r 
trucks , neighborhood gas s ta tions and m arina s, 
and even re s id e n tia l storage tanks w il l a ll be re ­
qu ired  to have separate bonds, even on the  same 
site and operated by the same owners.

“N avigable  w a te rs" is defined in  the  b ill as “ w a­
ters o f the U n ite d  States," w h ich  includes w e t­
lands. The re g u la to ry  n e t has now gone from  s in g u ­
la r offshore p la tfo rm s  to a n y th in g o n  land  w h ich  is 
“ w et,”  o r ad jacent to w etlands. In  A laska , th a t 
means 70 percent o f o u r rea l estate w il l  be affected 
(the o the r 30 percen t is s ta tis tic a lly  ve rtica l o r

g lac ia l!).
“ Responsible p a rty ”  is no longer used in  the 

con tex t o f O u te r C o n tin e n ta l S h e lf leasing. OPA 
‘90 defines th is  te rm  as anyone who is invo lved  in 
the  tra n sp o rt o f  any q u a n tity  o f  o il p roducts  over 
la nd  w h ich  is “ wet."

To p ro tec t A la s ka ’s sm a ll businesses from  these 
in a p p ro p ria te  regu la tion s, th is  section o f  the law 
m u s t be changed. W e do n o t have the fle e t o f sm all, 
independen t o il producers, on or offshore, th a t 
o th e r states have. H ow ever, A la ska  does have 
“ fa c ilit ie s ”  in  every com m un ity , ru ra l hosp ita l, 
v illage  school, rem ote a irs tr ip , to u r is t lodge, cold 
storage fa c ility , dock, m in in g  camp, and sc ientific 
research s ta tion .

“ C ertifica tes  o f f in a n c ia l re s p o n s ib ility ,”  as the 
bonds are kn o w n , are cos t-p roh ib itive , i f  they are 
ava ilab le  a t a ll, a t any price. S m a ll businesses th a t 
inc lude  th e ir  own pow er generation  capacity are 
abou t to become the v ic tim s  o f good in te n tio n s  gone 
astray . W h ile  a im in g  a t the p reven tion  o f ano ther 
Exxon Valdez, the Congress has used the  wrong 
a r t il le ry  and w il l c e rta in ly  “ take  o u t”  sm a ll b u s i­
ness across the na tio n , no t ju s t  A laska .

No one w ill argue w ith  the  goal. H ow ever, the 
D e p a rtm e n t o f the  In te r io r  and the Congress m ust 
be the responsible fo r the  im pacts o f th e ir  s tray 
bu lle ts . The pen a lty  m u s t be p ro p ortiona l to the 
r is k . T h is  la w  requ ires  th a t  the end user o f the 
petro leum  products absorb the costs or do w ith o u t. 
In  A laska , “ do ing  w ith o u t”  can be the  difference 
between life  and death. I t  w ill have a pervasive 
economic cost, w ith  a good chance o f e n v iro n m e n ­
ta l costs as well.

A laska ns  m u s t speak w ith  one voice on this 
subject. The  M in e ra ls  M an a g em e nt Service w ill 
hold  a pub lic  h e a rin g  in  Anchorage in  February . 
Y ou can p a rtic ip a te  in  person, o r w r ite , by contact­
ing :

O ffshore O perations and S afety M anagem ent
M in e ra ls  M an a g em e nt Service
M a il Stop 4700
381 Elden S tree t
H erndon, V A  22070-1575
O r, fax 703-787-1675
Send th is  section o f O P A  ‘90 back to Congress to 

change and refocus on the app rop ria te  goal. The 
bon d in g req u irem en ts  m u s t be ta ilo red  to the safety 
record and the  worst-case scenario o f a site-specific 
sp ill. “ O ffshore" shou ld  n o t get in  the d e fin it io n a l 
tra p  o f “ w e tland s .”

T he  governor, the D e p a rtm e n t o f Com m erce and 
E co n o m ic  D e v e lo p m e n t a n d  o th e r  e xe cu tive 
branches are w o rk in g  to b r in g  sa n ity  to th is  discus­
sion.

Paul Fuhs is Commissioner o f  the State Depart­
m ent o f Commerce and  Economic Development.

( C O M M .  P .  F U H S )  —  
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