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DEPT. OF ENVIRONMENTAL CONSERVATION

DIVISION OF SPILL PREVENTION AND RESPONSE Telephone: (907) 465-5250
410 Willoughby Avenue, Suite 105 Fax: (907) 465-5262
Juneau, AK 99801-1795

October 26, 1993

Depanment of Interior JAM ' 7 1994
Minerals Management Service

38i Elden Street i

Herdon, VA 22070-4817 N

Attention: Chief, Engineering and Standards Branch

Dear Sir or Madam:

Re: A[a\ICFI’ﬁll\gsso CFR Part 253 Qil Spill Financial Responsibility for Offshore

The Alaska Department of Environmental Conservation (DEC) has reviewed the
Minerals Management Service's (MMS) proposed rule to implement oil spill financial
responsibility requirements of the Oil Pollution Act of 1990 (OPA 90).

As presently drafted, DEC believes the proposed rule far exceeds the intent of OPA 90
and the traditional jurisdiction and mission of MMS. We recommend you redirect the

scope of your rulemaking effort. Specifically, MMS should:

1) Choose a more appropriate interpretation of the term “navigable
Waters". For the purpose of implementing OPA 90, MMS should limit its role to
the Outer Continental Shelf and state submerged lands outside of traditional
lines of demarcation. The move to include state wetlands in this ruiemaking is

particularly objectionable.

2) Rely on State of Alaska financial responsibility requirements in State
Waters. state of Alaska financial responsibility requirements are some 0f the
most comprehensive in the world. They take into account varying levels of risk
associated with each category of oil operator in the State, and differentiate
between crude and noncrude oil - AS 46.04.040 (copy enclosed). Operators
storing less than 5,000 barrels of crude oil, or less than 10,000 barrels of
noncrude oil. are exempt from financial responsibility requirements -

AS 46.04.050 (copy enclosed). Financial responsibility amounts of S150 million
or greater are not applied to any operation in Alaska other than crude oil

tankships.
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Minerals Management Service October 26, 1993

Crude oil pipelines and offshore exploration and production facilities, those
operations appropriately regulated by MMS under OPA 90, are required to
show proof of financial responsibility in the amount of S50 million in State
waters. DEC does not object to MMS regulating these operations, offshore, at
the S150 million level, since those are the specific operations we believe
Congress intended to apply that amount to.

3) Exempt small operators not within MM S 3 regulatory expertise and
traditional jurisdiction. Tne proposed rules radically expand MMS'’s scope of
jurisdiction and the type of facilities regulated, and fail to recognize any
difference in risk between small and large operators. Since a S150 million
financial responsibility requirement is set in statute, MMS should decide which
operations pose a threat of that magnitude and exempt all smaller operators.
Clearly, Congress did not intend to impose such a burden on the small
operators who would be affected by your proposed rule.

| am disappointed that MMS has not exercised its discretion to interpret and carry out
Congressional intent in a more realistic manner. | suggest that MMS reconsider the
scope of this rulemaking before going any further.

Sincerely,

Director

MM\jSg (G:\SPARNANPRM.MMSI

Enclosures (2): AS 46.04.040
AS 46.04.050
cc: John Sandor, Commissioner

John Katz, Governor's Office, Washington, D.C.
Dr. Paul Rusanowski, Governor's Office, Division of Governmental Coordination

Regional Administrators (4)
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Mead Treadwell, Deputy Commissioner, DEC
Michaef Mansker, Program Manager, Industry Preparedness Program (IPpﬁ

DEC
Glenn Gray, Governor's Office, Division of Governmental Coordination

Glenn Adams, IPP, DEC

bcc:
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PHCNS: (907)430-3600
PAX: 807)4350296

Tom Fry, Director
Department of the Interior
Mineral Management Service
Mail Stop 4700

381 Elden Street

Kerdon, Virginia 22070-4817

Re: Rulemaking under the Oil Pollution Act of 1990

Dear Mr. Fry,

I have reviewed the "Special Information for Alaska,"
attached tothe August 25, 1993 news reloaae announcing proposed
rulemaking requiring all operators of facilities handling o il and'
oil products to provide evidence of financial responsibility.

I am pleased to learn that the Department of Interior
believes that the term "navigable waters* traditionally hasincluded
wetlands, among other water bodies. An the newo releasa ctatos,
large areas of Alaska have been classified as wetlands. Therefore,
hecause title to all navigable waters passed to Alaska at statehood,
Llit; state holdo title to much more cubmargod land chan Alackans

previously realized,
* * |

How that the Department haa made thiE pooition clear, |
expect that the United States will disclaim interest in all Alaska“"s
wetlands when the state formally asserts title to them.

Very truly,
ffimve » « k¢

Charic<s F. Colo
Attorney General

cuc/jg

cc: Bruce Babbitt
John D. Leahy

01-CSM
. TOTAL P.OL
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* 4300 B Street, Suite 407, Anchorage, AK 99503 (907)561-2668 + FAX (907) 562-5258 *
January 19, 1994
Joseph P. Green, Chairman Committee on O il & Gas

Alaska State House of Representatives
Capitol Building
Juneau, AK 99801-1182

Dear Representative Green:

Please be advised that Koniag, Inc. fully supports your
House Joint Resolution No. 49 regarding the proposed M.M.S.
regulations pertaining to the O il Pollution Act of 1990.

It should be clear to everyone that the proposed requirement
of anyone in the o il transport/handling business to "commit and

m aintain $150 m illion to clean up a spill" is ludicrous at best.

That such a regulation would have a devastating effect on
Alaska (and other states) is probably a gross understatement.

We wish you the best in getting H.J.R. 49 passed
expeditiously.

Sincerely,

KONIAG, ING/



S3TKA*\ City and Borough of Sitka

304 LAKE STREET. SITKA, ALASKA. 99°35 m

January 20, 1994

Joseph P. Green, Chairman
Committee on Oil and Gas

Alaska House of Representatives
Capitol Building

Juneau, Alaska 99801-1132

FAX 465-6790

Re: HJR No. 49
Dear Representative Green,

As Municipal Administrator for the City and Borough of Sitka, Alaska
I am writing to inform you of Sitka"s support of your sponsored House

Joint Resolution No. 49.

We oppose these U.S. Mineral Management Service proposed regulations
as those affected within the City and Borough of Sitka would find it impos—
sible to comply and still remain in business.

Your effort to pass HJR No. 49 1is greatly appreciated.

Sincerely,

Administrator
City and Borough of Sitka
FAX 747-7403



RAPA

Rural Alaska Power Association

January 21, 1994

Representative Joe Green
Alaska State Legislature

Capitol Building
Juneau, Alaska 99801-1182

Dea < Representative Green,

The Rural Alaska Power Association Board of Directors and
Membership are certainly in full support of HJR 49. The
regulations as proposed in OPA-90 would destroy all our
rural power plants ability to serve their customers as
they would not be able to obtain the proposed 5150,000,000

in Insurance coverage.

Enclosed i1s a copy of the letter we drafted further defining
our opposition to the regulations.

Thank you for having the vision and courage to stand up for

all Alaskans to say NO to this type of mindless, costly,
non-productive regulatory mis-informea, mis-directed output

from Washington. Bravo for you!

Sincerely

Linda Dianne Rabb
Executive Director

CC: RAPA Board of Directors



Mhtna,

GLENNALLEN OFFICE
PO BOX 649
GLENNALLEN. AK 99588
PHONE: 19071 822-3476
FAX: 19071 822-3495

January 24, 1994

Inc.

Representative Joe Green, District 10

718 West 4th Avenue
Anchorage, Alaska 99501

Dear Mr. Green:

ANCHORAGE OFFICE
406 W FIREWEED LANE. NO 101
ANCHORAGE. AK 99503
PHONE: (9071 274-7662
FAX: 19071 274-6614

Thank you for informing us about the new regulations
promulgated by the U.S. Mineral Management Service (MMS).

In our review of the proposed MMS regulations,
potential implementation as being

"not

we Ffind 1t"s

in the best interest”

of Ahtna, Inc. We urge the Alaska State Legislature to
oggose the regulations and support House Joint Resolution
#49.

Thank you for contacting Ahtna,
call this office.
Sincerely,

Roy S. Ewan
President/CEQ

Inc.
questions or require further assistance,

If you should have
please feel free to



217 Second Street. Suite 200 mJuneau. Alaska 99801 m Tel (907)586-1325, Fax (907)463-5J8C

January 25, 19%4

T0: Representative Bill Williams, Chair
and Members, House Resource Committee

FROM: Kent E. Swisher, Executive Director
RE: HJR 49 -Federal Regulations Under OPA QO

The Alaska Municipal League supports passage of HIR 49, The League specifically
opposes unfunded federal mandates as evidenced by the Rassage of AML Resolution
No. 94-2 at the November 1993 annual meeting (copy attacned).

The mandate to require municipalities, businesses, and individuals to obtain $150 million
in liability insurance before they can legally move or store oil products across navigahle
waters would be devastating. ~The proposed regulations by the U.S. Minerals
Management Service will adversely affect municipalities and cities”in Alaska as many of
them are surrounded hy navigablé waters, which includes wetlands.

The Alaska Municipal Leaﬂue supports HIR 49, which urges the clarification of the
proposed definition G “offshore facility" in the financial responsibility section so that it will
only anIy to facilities that are more clearly offshore, as intended by the Congress under
the” Oif Pollution Act of 1990.

cc. '/Rep. Joe Green _
Chair. House Committee on Qil and Gas

Member of i of Courtties
SUPPORTING LETTERS, RESOLUTIONS,

STATEMENTS, ETC.
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Representative Joe Green
Room 114

State Capitol
Juneau, Alaska 99801-1182

Attention: Jeff Logan

VTA FACSIMILE: 465-4316

Re: Ci}.trnnirtegjiijM tiliitg_for_H~u” _I1QinLR«oiution Ng. 49

DearMr. Logan:

| am writing as general counsel for the Alaska Rural Electric Cooperative
Association, Inc. 0'ARECA"). ARECA isanon-profitcorporation whose members consist of the
numerous electric cooperatives located throughout the state of Alaska. Those cooperatives located
inrural Alaska for the most partrely upon diesel generation for power production. In turn, bulk
fuel storage facilities are located in the villages to provide a ready supply of fuel for the diesel
generators. These facilities in numerous instances may be located upon wetlands, and, in any
event, most are supplied by a fuel-filled pipeline terminating on lake, river, or bay. Diesel fuel is

delivered to these facilities by a barge.

The Mineral Management Services' ("M M S") proposed rules with respect to oil
spill financial responsibility in the amount of SI50 million would devastate many of these utilities.
ARECA'smembers can only hope that M M S uses common sense in promulgating these proposed
regulations. Itis ARECA'sposition that when OPA 90 was enacted, Congress was thinking of oil
platforms when drafting the financial responsibility requirements in the law.

For these reasons. ARECA strongly supports passage of the Committee Substitute
for House Joint Resolution No. 49. Ifyou need any ad*dirional information concerning this matter,

please feel free to give me acall.

RRK:Ibf

¢ DaeHides, BeuteDiredor

Sincerely yours,

KEMPPEL, HUFFMAN AND GINDER, PC.

RogerR. Kemppel
General Counsel for Alaska Rural Electric
Cooperative, Inc.

Alaska Rural Electric Cooperative, Inc.



N ative V illage of Kw igillingok

Kwigillingok I.R.A. Council
P.O. Box 49
Kwigillingok, Alaska 99622
(907)588-8114/8212

January 27, 1994

Joseph P. Green, Chairman
Committee on Oil & Gas

Alaska House of Representatives
Room I I4

State Capitol Building

Juneau. Alaska 99801-1182

Re: HIJR 49
Dear Representative Green,

We are strongly in support of the House Joint Resolution 49.

Polution Act of 1990 will
simply will not be able to

The financial requirements the federal Ol
make a nation of criminals because we just
$150,000,000 insurance requirement, In a small

comply with the
it we had to pool all of our resources together

Alaskan wvillages, even
we still would not be able to meet that requirement. To try to solve

this one problem created by oil tankers will only create even a

bigger and broader problem.

Again we are in full support of the passage of HJR 49 by the
legislature and are in full opposition to the proposed vregulations by
OPA '90.
Sincerely,

NATIVE VILLAGE OF KWIGILLINGOGK

Arthur J. Lake
Tribal Administrator

cc: Senator George Jacko
Representative Lyman Hoffman
file
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McGrath Light & Porter Company
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McGrath, Alaska 99027
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To: Representative Joe Green

From: William F. Frazier / General Manager

McGrath Light & Power

Re: HIJR 49

Dear Rep. Joe Green

You nave my complete support on this most vital resolution for our state's

rural utilities. Another example of someone in D.C. writing unmanageable,

unenforceable stupid regulations for a state they probably have never

seen. This regulation has the possibility of closing down most of the small

utilities and fuel distributors in rural Alaska.

Thank you for taking them on.

s J g U -
-WTITiam F. Frazier



1A " P.0. BOX 196650
M Un ICIpallty ANCHORAGE. ALASKA 99S19-6650
TELEPHONE: (907) 343-443!
FAX: (907) 272-1991

Ancho rag e Tom Fink. Mayor

OFFICE OF THE MAYOR

December 20, 1952

Chief, EnglneererAg_ & Standards Branch
Interior Dept.,, Minerals Management Service
Mail Stop 4700, 381 Elden Street
Kerntion,*Virginia 22070-4827

RE: OIL POLLUTION ACT OF 1990, LIABILITY REQUIREMENTS

Dear Sir;

This letter responds to your Advanced Notice of Proposed |
Rulemaking that would require citizens to post a $150 million
||atb|I|ty bond hefore transporting oil products across navigable
water

IS no minimym amount of 01l
that would be excluded from the
addition, aside frcn peoples

ccording
roducts
labilit
napility
heir doin
overage o

A d
C

Fl) | d

| abil insurance or good reasons for

t f ro companies willing to provide

C e.

I dc not believe Congress intended the liability insurance

requirement to cover activities on lakes, river3, streams and

wetlands, but rather intended it for major offshore oil

operations. AS written, it would place an unacceptable burden cn

mimicipal operations and residents alike, particularly because it

would include activities in navigable waters deemed "wetlands."

It would create an administrative nightmare for the most routine

of municipal activities, with no apparent benefits.

bject when employees, employer d local

We must'strongly o S ar.
orced to adhere to regulation’s %halt have such
C al

t

y
?overnmen,ts are” f
fe

es

e
ar-reaching effects on their freedom and which fail to reflect:
even the slight measure of common sense.

Sincerely,
Tom Fink

tec PO "93 1*1:03 SOV 3*13 4110 PBOE.001
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Introduced by: Mayor Selby

Requested by: Division of
Governmental Coordination
Draftod by: Community
Development Doportmont
Introduced: 12/02/93
Adoptod: 12/02/93

KODIAK ISLAND BOROUGH
RESOLUTION NO. 93-40

A RESOLUTION OPPOSING THE AMOUNT OF FINANCIAL RESPONSIBILITY
REQUIRED IN PROPOSED RULEMAKING BY THE MINERALS MANAGEMENT SERVICE

the Department of Interior's Minerals Management Service {MMS) has
published a notice of proposed rulemaking advising all operators of
facilities handling oil and oil products located in, on, or under navigable
waters of the United States that they will need to provide evidence of
financial responsibility; and

WHEREAS, the Oil Pollution Act of 1990 (OPA 90) mandates the development of
new regulations to implement provisions of the law that increase

financial responsibility requirements to $150 million; and

WHEREAS, for the first time, all operators In, on, or under navigable waters of the
United States and its territories, will face new regulations establishing

the identical $150 million requirement; and

WHEREAS, OPA 90 potentially broadens the categories of activities that fit the
definition of offshore facilities; and local oil and gasoline storage and
distribution centers and boat harbors, for example, could be affected;

and

WHEREAS, the proposed rulemaking represents 3n unfunded federal mandate to the
State and local governments in Alaska; and

WHEREAS, the proposed rulemaking contains no threshold levels, and facilities of any
and all sizes aro subject to tho $150 million financial responsibility
requirement; and

WHEREAS, the proposed rulemaking would poso a serious throat to local fuel
distributors; and

WHEREAS, the proposed rulamaking will hit local governments and small operators
especially hard, potentially causing serious financial h.irdshlp; and

Kodiak Inland Borough. Aloaka Resolution No. 93*40
Pago 1of 2

DEC 13 ™03 16:59 907 -18 9376 PFIGE.001
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WHEREAS, it appears that the private insurance market does not have the capacity
to provide for the financial responsibility requirement, even if it was
financially feasible for those subject to the requirement to obtain it; and

WHEREAS, the proposed rulemaking Is vague and difficult to Interpret, especially in
terms of its application;

NOW, THEREFORE, BE IT RESOLVED BY THE ASSEMBLY OF THE KODIAK ISLAND
BOROUGH THAT:

Soction 1. The Kodiak Island Borough Assembly Is opposed to the amount of
financial responsibility required In the proposed rulemaking publicly
noticed by the federal Minerals Management Sorvico.

Section 2: The Assembly urges the MMS to prepare workable regulations that are
fair and equitable, and truly relate to the potential impact an operator
might cause should an oil spill occur.

ADOPTED BY THE ASSEMBLY OF THE KODIAK ISLAND BOROUGH
THIS 2ND OF DECEMBER, 1993

KODIAK ISLAND BOROUGH

ATTEST:

Donna F. Smith, CMC, Borough Clerk

Kodiak Islard Borough, Alaska Rasolutlon N0. 93-40
Pago 2 of 2

CEC 13 '93 16259 907 466 9376 PAGE.002
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Representative Joe Green

SPONSOR STATEMENT

fur House Joint Resolution 49
Senate Resources Committee
February 7, 1994

In August 1993 the Minerals Management Service (MMS) of
the U.S. Department of the Interior initiated the process of
implementing the financial responsibility section of the Oil
Pollution Act of 1990 (OPA 90). Currently, the MMS requires a
$35 million liability bond for Outer Continental Shelf (OCS)
facilities. OPA '90 increased the financial threshold to $150
million, and expanded its application to navigable waters.

In the process of drafting regulations to implement OPA '90
the MMS has interpreted the terms "navigable waters",
"offshore facility”, and "responsible party"” in a very broad
manner. Tom Fry, Director of the MMS has stated that "These
definitions seem to create a financial responsibility
requirement for any activity that can spill oil and is located in.
on. or under most of the surface waters of the U.S. and
adjacent wetlands."

The financial responsibility requirements apply both to
commercial and private operations, and make no allowance for
guantity. Read literally, ifsomeone were to store or transport
5 gallons of petroleum-based fuel in. on, or under navigable
waters - including wetlands - that person would fall under the

OPA '90 requirements.

These regulations could apply to marinas, port facilities, utility
companies, gasoline filling stations, trucking companies,
logging operations, railroads, refineries, airports, farms,
fishing boats and tenders, pipelines, and many other
Alaskans.

SPONSOR STATEMENT



Representative Joe Green
Sponsor Statement
CSHIJR 49

CS HJR 49 requests the MMS to reinterpret and narrow their
definitions. Further, due to the problems caused by this, and
other sections of OPA '90, this resolution asks the MMS to
propose amendments to Congress to address these problems.
Alaskans from Ketchikan to Anchorage to Kotzebue have
written to support these redefinitions. | would note support on
CS HJR 49 OR for action by the MMS from:

Local Governments, including Boro's, Muni's and the
Municipal League; Utilities, including two statewide utility
organizations; Commissioner Paul Fuhs, DEC, Native
Corporations, Fuel Carriers, Statewide Development
Organizations, Tug and Barge Companies, and, last but not
least, my own majority leader.

The MMS has scheduled a hearing on these regulations for
February 16 in Anchorage. | am hopeful that HJR 49 can pass
the Senate in a timely manner, so that it can be included as
part of the official public record at those hearings.

| would like to add Mr. Chairman, that a similar resolution has
been introduced in this body. While this resolution asks the
MMS foi specific action, SJR 40 asks Congress for specific
action, so they are different, and | believe thev compliment
each other. Iwould hope i’ c committee «411act on the
merits of this resolution, aiK. pass CS HJR 49 today so we can
get it on the floor as soon as possible.
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CPA liability
requlations
unenforceable”

Alaskans from

send clear m

Alaskans, rural and urban, from
Kodiak to Teller, and from all v/alks of
life, are sending in a wave of critical
comments to the U.S. Minerals Man-
agement Service (MMS) over the de-
velopment of new regulations thatwould
require corporations and individuals
alike to post 3150 million in liability
insurance before they can legally move
or store ail or ail products across navi-
gable waters.

In response to a feature article in
the October Resource Review and a
recent RDC “Action Alert,” Alaskans
arewriting MMS in large numbers to tell
feceral regulators how the financial re-
sponsibility requirements of the Gil Pol-
lution Act of 1990 (OPA '90) will affect
their businesses and livelihoods

So far the message MMS is hear-
ing is that the financial responsibility
requirements of OPA '90 will adversely
affect many segments of the economy
and “result in unenforceable regula-

Kodiak to

e ssag e

Kotzebue

to W ashington

tions," according to Tom Fry, Director of
MMS.

In late August. MMS published an
“Advanced Notice of Proposed
Rulemaking" in the Federal Register
aimed at implementing the financial re-
sponsibility section of OPA '90. The
financial responsibility requirements of
the law apply to both commercial and
private operations and can be read to
literally include any person or persons
transporting or storing any oil or oil
products on or over navigable waters.
The law makes no exceptions for quan-
tity. In theory, if one moves as little as
five gallons of ail or diesel on a sled

not

Anderson Tug & Barge
Petersburg - Wrangell Insurance Center

The financial liability requirements of OPA
rlr?a)riwgls also apply to gnvate and public

behind a snowmachine across navi-
gaole waters, that person is respon-
sible to the OPA ‘90 requirements.

State, federal and municipal facili-
ties, as well as schools, airports, boat
harbors, electric cooperatives, bulk fuel
tank owners, wilderness lodges and
many businesses and individuals would
fall under the requirements.

In the past, a $35 mill on liability
bond was required for Outer Continen-
tal S’- P leeess 7
increase ntiariciai responsibility to
$150 million and expanded i:s applica-
tion to navigable waters. According to

(Continued to page 4)

“Itaﬁpears that the private insurance marketdoes
ave the capacity to provide for the financial

resplonsibiliti/\ requirement, even if itwas financially

feasible fort
tain it.” .,

RESOURCE DEVELOPMENT COUNCIL'S

'RESOURCE REVIEW ARTICLES;

ose subjectto the requirement to ob-
-Mayor Jerome Selby, Kodiak Island Borough

10/93, 12/93



A mendments to statute

offer only solution to

regulatory

iContinued from page J)

Fry,theterm navigahle waters" includes
most of the surface waters in the United
States and adjacent wetlands. More-
over, “offsnore facilities" is considered,
under the law, any facility located in, on
or under any of the navigahle waters of
the United States.

"These definitions seem to create a
financial responsibility requirement for
any activity that can spill oil and is lo-
cated in, on, or under most of the sur-
face waters of the United States and
adjacentwetlands,” Fry said. “This goes
beyond the offshore oil platforms with
which the MMS is famiiiar."

Fry confirmed that OPA '90 applies
to state and municipal governments that
operate facilities. This could be signifi-
cant to states such as Alaska, where
many small communities maintain and
operate oil fueled electric generating fa-
cilities."

Fry said public responses center
mostly on the broad scope of the defini-
tion “offshore facility" and the probability
that $150million inliability bonding would
not e available or could not be afforded
the majority of those potentially affected
by the law.

"At $150 million, we believe that
very few companies can self-insure;
therefore, insurance, as evidence of ol
spill financial responsibility, will prob-
ably gain increasing importance when
the oil spill financial responsibility re-
quirements of CPA ‘90 are imple-
mented." Fry said,

The MMS would like to be able to
develop approaches toimplement OPA
'90 in a reasonahle and balanced way
that preserves the purpose of financial
responsibility without creating economic
hardships, Fry said. “We are trying to
determine what, ifany, flexibility is avail-
able within the confines of the statute.”

So far, however, the federal agency
claimsthe language of the statute leaves
it with very little discretion. Fry warned

dilem m a

unless the agency follows the law as
literaily stated, "our regulations may fail
onone ormore ke” dsues ifchallenged
in the courts."

The financial responsibility section
of the law is based on broad definitions
such as "offshore facility," "navigable
waters"and “responsible parties." RDC
is urging MMS to seek amendments to
the statute to address these definitions
and bring regulations in line with the
original intent of Congress.

Representative Gail Phillips, Major-
ity Leader of the Alaska House of Rep-
resentatives, warned Secretary of the
Interior Bruce Babbit that MMS's newly
proposed rules will have dire conse-
quences on Alaskans if they go into
effect.

“A requirement for S150 million in
liahility bonding would affect a major
portion of our industries, schools, indi-
viduals and transporters of any fuel
source torural Alaska so adversely that
it would force them out of business
entirely," Phillips warned. “In particular,
the lack of any minimum quantity of oil
covered under these rules would force
individuals storing only a few gallons for
generators or other equipment to vio-
late the law or get the $150 million in
liability insurance.”

The Kodiak Island Borough passed
a resolution opposing the financial re-
sponsibility section of OPA '90, noting
that the proposea rulemaking "repre-
sents an unfunded federal mandate to
the State and local governments in
Alaska." The resolution warned that the
rulemaking will hit local governments
and small operators especially hard,
potentially causing serious financial hard-
ship. "It appears that the private insur-
ance market does not have the capacity
to provide for the financial responsibility
requirement, even if it was financially
feasible forthose subjectto the require-
ment to obtain it," the resolution stated.

MMS is considering holding a pub-
lic hearing in Anchorage in February.
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By a 7L rafio, Alaskans are personallty)
Supportive ofthe 0|||ndustr¥, butthose wh

areunfav rabl?are ne rlg Wiceas |H<ely 0
express their ee_Ilngséla {hose wno are
favorable, accordihg’lo*a recent survey.

Alaskans
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v Byawidemargin,'Alaskans believe
oiland gas developmenthas been con-
ducted inan enyirdnmentally-safe man-
ner,"according to*a statewide survey.

. The survey, conducted by Dittman
Research Corporation for the Alaska
Oil'and Gas Association, also found
that nearly 90 percent of Alaskans sur-
veyed expressed the opinion that ol
and (ﬁas development has been good
for Alaska.- - m

"The survey results clearly show
that Alaskans recognize the economic
benefits oiland gas activities provide to
the state and that Alaskans support
resource development,” said Judy
Brady, Executive Director of AOGA.

According to the survey, nearly
three out of four Alaskans believe oll
and gas development has been con-
ducted inan environmentally-safe man-
ner and nearly 70 percent support oil
and gas exploration within the ANWR
Coastal Plain. Among long-time resi-
dents, support for ANWR exploration
was even stronger.

Another significant finding, according

(Continued to page 6)



Proposed hiadilrty bond
requirement shocks Alaskans

Regulations would require $150 million in liability insurance for any

company or individual transporting or storing oil or oil products in any quantity

Alaska's business community and rural electric coopera-

tives are reacting with shock and disbelief over the develop- ~ “The impact of the rules if promulgated as
ment of new federal regulations that couid require individuals, — )rQ osed will mere|y create a nation of
corporations and schools districts alike to post $150 million SCq fI aws "o ! >f m

worth of liability insurance before they can legally mcve or o '

store ail or oil products across navigable waters in Alaska and

elsewhere. ‘——I’— J[( - .

At issue are new regulations the U.S. Minerals Manage- The law makes No exception forquantlt .Ifone
ment Service is developing to implement provisions of the Ol e as ||tt|e as flve ga”ons ona 3|ed bEhlnd,
Pollution Act cf 1990 (OPA). The 1990 law increased the g snowmachine across navigable waters, they.

financial responsibility requirements for companies handling are reSponSible,tO the OPA requ|rements as
cii on the Outer Continental Shelf from $35 million to $150 We” a5 anyone ;operating, a”[ank farm/fuel,

million and expanded the requirement for financial responsi-

bility to all operating in navigt. die waters. transfer business, refueling station or utility;” =

“The financial responsibility requirement of OPA can be -Paul Glavinovich, Mining Geologist . -
read to literally include any person or persons transporting or : b= .. o ©
storing any ol or il products on or over navigable waters,” [ "Combined with the |udicrous definition of navi-
said Paul Glavinovich, a mining geologist and Executive  ~ ahle waters, the liahility requirementsets up a
Committee member of the Resource Development Council. Situation that’is qoing to bd impossibte for most

In Alaska. Glavinovich noted that navigable waters would : AT
include not onx C(;/Iastal waters, but r\rnlgny riv\(levrs, streargls, bUSlnesseS N A aSka 0 CompW Wlth- °

lakes and wetlands — a dominant portion of the state.
“The law makes no exceptions for quantity,” Glavinovich

noted. “If one moves as lttle as five gallons on asled behind ~AS & practical matter, rural electric, coopera-
a snowmachine across navigable waters, they are respon-  tives cannot afford $150million in liability insur- .
sible to the OPA requirements, as well as anyone operating anCe even if it were available. Rle.qu”mg. 150 @

atank farm, luel transfer business, refueling station or utility " i _
The OPA also increases the civil penalties ‘or failure to tmllllgln In Insurance fOf these faC|||t|eS S & Icu
comply from $ 10,000 per incident to $25,000 per incident per ous.”

day.

-Tpm Hawkins; Bristol Bay Nat"/e Clg)r]poration C o

Is>. - Frarlk Dillog,, AlaskatTruckirig‘Associatirin® ¢

- Dave Hutchens.'Alaska Rural Electric Cooperative.

(Continued to page 6)
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Alaskans at risk should MMS
regulations move forward

(Continued from page 6)
"Utilizing expansive definitions of

navigable waters and overreaching in-

terpretations of fuel containers, the Vtin-

erals Management Service has pro-

posed a system which would require
kids with lawn mowing jobs to secure
$150 million liability policies from an
unwilling insurance industry." said Tom
Hawkins of the Bristol Bay Native Cor-
poration.

Hawkins said it appears that the
proposal was crafted as a new mission
for an agency that has lost its will tc
accomplish the orderly leasing of min-
erals in the OCS.

"The impact of the rules if promul-
gated as proposed will merely create a
nation of scofflawsT Hawkins said.
“School districts, electrical cooperatives
and other bulk fuel tank owners will
have to run the risk that there will never
be enforcement,” Hawkins added. "It
seems like an extremely inept way to
address a problem which had a clear
mandate from the public."

In a news release issued earlier
this month. MMS confirmed that state,
federal, and municipal facilities, includ-
ing schools, airports, boat harbors and
utilities, as well as privately-owned fuel
storage facilities or caches, could be
subject to the financial responsibility
requirements resulting from the rule-
making effort. The agency claims the
$150 million liability requirement is a
statutory demand and that it is outside
the scope of the regulations to provide
relief from the higher liability level.

“The $150 million liahility require-
ment. combined with the ludicrous defi-
nition of navigable waters, sets up a
situation that is going to be impossible
for most businesses in Alaska to com-

ply with," warned Frank Dillon, Execu-

tive Director of the Alaska Trucking
Association, "The regulations are so

outrageous they don't warrant any real
serious consideration."

There are no trucking companies
operating in Alaska that will be able to
acquire the mandated coverage, Dillon
said. "Literally hundreds of people and
businesses in Alaska would be injeop-
ardy should the regulation move for-
ward." Dillon warned.

The Alaska Rural Electric Coop-
erative Association (ARECA), a non-
profitcorporation whose members con-
sist ofthe numerous electrical coopera-
tives located throughout Alaska, has
also voiced strong opposition to OPA's
financial responsibility requirements.

“As a practical matter, rural electric
cooperatives cannot afford $150 mil-
lion worth of insurance even if it were
available," said David Hutchens. Ex-
ecutive Director of ARECA. “I can only
hope that the Minerals Management
Service uses some common sense in
promulgating these regulations,”
Hutchens said. “Requiring %150 million
ininsurance forthese facilities is ridicu-
lous. Ifirmly believe that when OPA '90
was enacted, Congress was thinking of
oil platforms when drafting the financial
responsibility requirements.”

Under OPA, Alaska's rural tank
farms are in the “unique position of
being hoth offshore facilities and on-
shore facilities." Hutchens noted.

Electric cooperatives inrural Alaska
for the most part rely upon diesel gen-
eration for power production. In turn,
bulk fuel storage facilities are located in
the viMiges to provide a ready supply of
fuel tor the diesel generators. These
facilities in numerous instances are lo-
cated on or near wetlands, and. in any
event, most are supplied by a pipeline
terminating on a lake, river or bay. Die-
sel fuel is delivered to these facilities by
barge.

OPA ‘90 already has significantly

P- go 6 /RESOURCE REVIEW /Cctober 1993

impacted these small electric coopera-
tives. Regulations promulgated by the
Environmental Protection Agency and
the U.S. Coast Guard require the coop-
eratives to prepare a response plan to
deal with a worst-case scenario fuel
spill. EPA regulations require such a
plan ifthe fuel storage capacity is 42,000
gallons or greater and such facility is
filled with fuel by a transfer over water.
The Coast Guard regulations require a
response Plan ifthe storage capacity is
10,500 gallons. In addition, depending
upon the volume of the facility, an Ol
Discharge Prevention and Contingency
Plan is required by the State Depart-
ment of Environmental Conservation.

The most onerous of all require-
ment. however, will be MMS's financial
responsibility regulations. Hutchens
claims. He hopes MMS will bring rea-
son to th process.

MMS initiated the process of devel-
oping the new regulations when it pub-
lished an ‘Advance Notice of Proposed
Rulemaking" inthe Federal Register on
August 25. The agency has since met
with Alaska industry, native and com-
munity leaders tosolicitinformation that
will help regulators prepare “workable
regulations.”

"The law contains provisions aimed
at strengthening oil spill prevention,
response capability and cleanup ef-
forts, as well as ensuring payment of
damages resulting from oil spills should
they occur,” said MMS director Tom
Fry. “Since MMS has the responsibility
to implement and enforce this law, |
want to make sure that those most
affected have an opportunity to help us
write rules thatare as fair and equitable
as possible under this statute."

RDC has requested that the MMS
hold public meetings in Barrow. Nome.
Fairbanks. Anchorage and Ketchikan
onthe proposed regulations. Comments
should be mailed to the Department of
the Interior. Minerals Management Ser-
vice, Mail Stop 4700,381 Elden Street,
Herndon, Virginia 22070-4817; Atten-
tion: Chief, Engineering and Standards
Branch. Allcomments must be received
by December 24, 1993,

Call RDC at276-07Q0 orthe Miner-
als Management Service at 271-6070
lor a packet outlining the rulemaking
process.



OPA 9: Alaskans must

By Paul Fuhs 1/3/94

For the Journal of Commerce

| 1t Y )ur business, school or home, boat dock,
farm, etc. moves or stores oil, you are required to
have a bond of $150 miillion!

This strange quark of federal law is getting a lot
of attention as the public comment period on the
Oil Pollution Act of 1S90 (OPA ‘90) has just been
extended. The Departmentofthe Interior'sMiner-
als Management Service has recently issued an
“Advanced NoticeofProposed Rulemaking"” through
which it will write the law's implementation regu-
lations.

OPA ‘90 was Congress's effort to meet the goal of
ensuring that there would be the finances to clean
up major oil spills, anytime and anywhere in U.S.
waters. The March, 1989, transportation disaster
of the Exxon Valdez was clear in the public mind.
The feelings of outrage and impotence fanned the
flames of national conscience. The battle cry of“do
something!” reverberated through the halls ofCon-
gress.

What was a well-intentioned legal framework
became the equivalent of a “drive-by shooting."”

The intended target of large tanker spills may
have been hit. The tragedy is thatsmall business in
America became the victim. The 91-page federal
law, areaction to the $2 billion oil cleanup in Prince
William Sound, imposed a $150 million bond on all
“offshore facilities.”

The idea of“fair penalties" is ignored in Section
1016(c). It states:

“...each responsible party with respect to an
offshore facility shall establish and maintain evi-
dence ofresponsibility of $150,000,000..."

The legislation has no flexibility and the punish-
ment is totally out ofproportion with the crime. If
fully implemented and enforced, this law will re-
quire the same bonding at the Valdez oil terminal
tank farm and the Unalakleet school heating oil
storage tank.

The distortion ofthe legislative intent ofthis law
lies in the interpretation ofthree key terms:

“Offshore facilities”: This goes beyond offshore
drillingand production rigs. There isno “minimum
size" or potential risk. Inland pipelines, tanker
trucks, neighborhood gas stations and marinas,
and even residential storage tanks will all be re-
quired to have separate bonds, even on the same
site and operated by the same owners.

“Navigable waters" is defined in the bill as “wa-
ters of the United States,” which includes wet-
lands. The regulatory nethas now gone from singu-
lar offshore platforms to anythingon land which is
“wet,” or adjacent to wetlands. In Alaska, that
means 70 percentofour real estate will be affected
(the other 30 percent is statistically vertical or
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glacial!).

“Responsible party” is no longer used in the
context of Outer Continental Shelf leasing. OPA
‘90 defines this term as anyone who is involved in
the transport ofany quantity of oil products over
land which is “wet."

To protect Alaska’s small businesses from these
inappropriate regulations, this section of the law
mustbe changed. We do not have the fleet ofsmall,
independent oil producers, on or offshore, that
other states have. However, Alaska does have
“facilities” in every community, rural hospital,
village school, remote airstrip, tourist lodge, cold
storage facility, dock, mining camp, and scientific
research station.

“Certificates of financial responsibility,” as the
bonds are known, are cost-prohibitive, if they are
available at all, atany price. Small businesses that
include their own power generation capacity are
aboutto become the victims ofgood intentions gone
astray. While aiming at the prevention ofanother
Exxon Valdez, the Congress has used the wrong
artillery and will certainly “take out” small busi-
ness across the nation, notjust Alaska.

No one will argue with the goal. However, the
Departmentofthe Interior and the Congress must
be the responsible for the impacts of their stray
bullets. The penalty must be proportional to the
risk. This law requires that the end user of the
petroleum products absorb the costs or do without.
In Alaska, “doing without” can be the difference
between life and death. It will have a pervasive
economic cost, with a good chance ofenvironmen-
tal costs as well.

Alaskans must speak with one voice on this
subject. The Minerals Management Service will
hold a public hearing in Anchorage in February.
You can participate in person, or write, by contact-
ing:

Offshore Operations and Safety Management

Minerals Management Service

M ail Stop 4700

381 Elden Street

Herndon, VA 22070-1575

Or, fax 703-787-1675

Send this section of OPA ‘90 back to Congress to
change and refocus on the appropriate goal. The
bondingrequirements mustbe tailored to the safety
record and the worst-case scenario ofa site-specific
spill. “Offshore"” should not getin the definitional
trap of“wetlands.”

The governor, the Department of Commerce and
Economic Development and other executive
branches are working to bring sanity to this discus-
sion.

Paul Fuhs is Commissioner ofthe State Depart-
ment of Commerce and Economic Development.
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FISCAL NOTE

STATE OF ALASKA BILL NO. Proposed CS HIR -®

1994 LEGISLATIVE SESSION

Revision Date: Department Affected: fnvironmental
Title: Federal Peculations Under OPA of 1990 Conservation

BRU: Spill Prevention and Response
Sponsor: Representative Sanders Component: Industry Preparedness Program
Requestor: House Oil & Gas

COMPONENT SERIAL NO. 192

Exccnditurcs/Revcnues: (Thousands of Dollars’)

OPERATING EXPENDITURES FY 95 FY 96 FY 97 FY 98 FY 99 FET 00

PERSONAL SERVICES 1
TRAVEL 1
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS,CLAIMS
MISCELLANEOUS 1
TOTAL OPERATING 0.0

0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES
CHANGE IN REVENUES(

FUND SOURCE

1002 Federal Receipts

1003 Gr Match

104 Gr

1005 GFrProgram Receipt

100G GF/MHTIA

Other

TOTAL 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY94) cost: S

POSITIONS:

FULL-TIME 1
PART-TIME 1
TEMPORARY 1

ANALYSIS: (Attach a separate page if necessary.)

Prepared by: Robert Poe, Director ~/\y£-r { Phone: 465-5010

PREPARER TO PROVIDE ALL DISTRIBUTION COPIESTO GOVERNOR'S LEGISLATIVE OFFICE

For further distrit uiion information, call the Governor's Legislative Office

(REV 10/93) g:/asdir/fn94/cshjr49.x1s Page of

FISCAL NOTE: DEC

0.0

0.)



