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'fhoniM H. Porterfield, Jr.
Vice President D i r e c t  D i a l :  3 0 1 / 9 6 1 - 9 8 7 7

J a n u a r y  2 8 ,  1 9 9 2

M r ,  A r t  J a c o b s  
7 0 6 0  S a t u r n  C i r c l e  
A n c h o r a g e ,  A l a s k a  9 9 5 0 4

R E :  A l a s k a  S t a t u t e  o f  R e s p o n s e

D e a r  M r .  J a c o b s :

P u r s u a n t  t o  o u r  t e l e p h o n e  c o n v e r s a t i o n  o f  l a s t  F r i d a y ,  V i c t o r  0 .  S c h i n n e r e r  a n d  
C o m p a n y  h a s  c o n d u c t e d  f o u r  s p e c i a l  c l a i m  s t u d i e s  w h i c h  m e a s u r e  w h e n  c l a i m s  
a r e  b r o u g h t  a g a i n s t  d e s i g n  p r o f e s s i o n a l s  i n  r e l a t i o n s h i p  t o  p r o j e c t  d a t e  o f  
s u b s t a n t i a l  c o m p l e t i o n .  T h e  s t u d i e s  c o v e r  a  p e r i o d  o f  t w e n t y - f o u r  y e a r s  a s  
f o l l o w s :

*  1 9 6 4  S t u d y  o f , 5 7 0  c l a i m  f i l e s

*  1 9 8 3  S t u d y  o f  1 5 9  c l a i m  f i l e s

■ A  N e w  Y o r k  S t a t e  S p e c i f i c  S t u d y  c o v e r i n g  c l a i m s  f i l e d  i n  1 9 8 1 ,
1 9 8 2  a r i d  1 9 8 3

® A  N e w  H a m p s h i r e  S t a t e  S p e c i f i c  S t u d y  c o v e r i n g  c l a i m s  f i l e d  i n
1 9 8 4  t h r o u g h  1 9 8 8

A s  e v i d e n c e d  b y  a l l  f o u r  s t u d i e s  t h e  v a s t  m a j o r i t y  o f  c l a i m s  f i l e d  a g a i n s t  D e s i g n  
P r o f e s s i o n a l s  a r e  b r o u g h t  w i t h i n  s i x  y e a r s  o f  s u b s t a n t i a l  c o m p l e t i o n  u s u a l l y  
i n v o l v i n g  p a r t i e s  t o  t h e  c o n s t r u c t i o n  p r o c e s s .  C l a i m s  f i l e d  m o r e  t h a n  s i x  y e a r s  
a f t e r  s u b s t a n t i a l  c o m p l e t i o n  a l m o s t  a l w a y s  i n v o l v e s  u s e r s  o f  t h e  p r o j e c t .  T h e  
f a c t  t h a t  d e s i g n  p r o f e s s i o n a l s  m a y  b e  s u e d  i n  t h e s e  i n s t a n c e s  i n  n o  w a y  
e q u a t e s  t o  n e g l i g e n c e  i n  t h e i r  p e r f o r m a n c e  o f  p r o f e s s i o n a l  s e r v i c e s  g o i n g  b a c k  
5 ,  1 0 ,  2 0  a n d  m o r e  y e a r s .

Management Services, Inc.

CCITT 63-5 . . : »  2
3019515456-+ 81907276707313 2
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" Schinnerer
MAriiaem«nt Servtco, Inc

T h e  s t u d i e s  a l s o  r e i n f o r c e  o u r  b e l i e f  t h a t  t h e r e  i s  a  l e g i t i m a t e  a r g u m e n t  t o  b e  
m a d e  f o r  a  S t a t u t e  o f  R e p o s e .  I n  v i e w  o f  t h e  c o m p l e x i t y  o f  t h e  c o n s t r u c t i o n  
p r o c e s s  i s  u n r e a l i s t i c  t o  e x p e c t  p a r t i e s  i n v o l v e d  i n  t h e  d e s i g n  a n d  c o n s t r u c t i o n  
o f  a n y  p r o j e c t  t o  d e f e n d  s t a l e  c l a i m s  b r o u g h t  m a n y  y e a r s  a f t e r  t h e i r  i n v o l v e m e n t  
w i t h  t h e  p r o j e c t  h a s  e n d e d ;  a n d  w h i l e  n o r m a l l y  d e f e n s i b l e  t h e s e  c l a i m s  
r e p r e s e n t  a  t r e m e n d o u s  f i n a n c i a l  b u r d e n  i n  t e r m s  o f  d i r e c t  o u t  o f  p o c k e t  c o s t ,  
t i m e  a n d  m o n e y .

A  s p e c i a l  s t a t u t e  d o e s  n o t  i m p o s e  a n  u n f a i r  b u r d e n  o n  a n  i n j u r e d  p a r t y  b e c a u s e  
i t  d i r e c t  h i m  o r  h e r  t o  s e e k  r e d r e s s  f r o m  t h e  o w n e r  o r  o c c u p i e r  o f  t h e  p r o j e c t ,  
t h e  p a r t y  w h o  i s  m o s t  l i k e l y  t o  b e  r e s p o n s i b l e  f o r  t h e  i n j u r y  a n d  t h e  o n e  i n  t h e  
b e s t  p o s i t i o n  t o  h a v e  p r e v e n t e d  i t .

I f  y o u  h a v e  a n y  q u e s t i o n s  r e g a r d i n g  t h e  e n c l o s e d  m a t e r i a l  o r  i f  w e  c a n  b e  o f  
a n y  f u r t h e r  a s s i s t a n c e ,  p l e a s e  l e t  m e  k n o w .

C o r d i a l l y ,

1^*
V O S / T H P / z m c
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'Schinnerer March i6,1983
&, Company Inc

VICTOR 0. SCHINNERER & COMPANY INC.
SPECIAL CLAIM STUDY 

DISTRIBUTION OF CLAIMS IN RELATIONSHIP TO SUBSTANTIAL COMPLETION

Years Brought Within # of Claims % of Claims Cummulative Percentage

One 73* 45.9 45.9

Two 22 13.8 59.7

Three 13 8.2 67.9

Four 13 8.2 76.1

Five 12 7.5 63.6

Six 9_ 5.7 89.3

Seven 5 3.1 92.4

Eight 5 3.1 95.5

Nine 0 0 95.5

Ten 2 1.3 96.8

Than Ten 5 3.1 99.9

159 99.9 99.9

*Based on CNA's records, roughly 32.5% of these claims were brought prior 
to the date of substantial completion.

Study is based upon a review of 250 CNA files set up between December 
1979 and October 1980.

The Date of Substantial Completion was established from information 
secured from CNA claim records.

159 flics contained sufficient documentation which could be used for 
the purpose of this study.'



evidence that;

Most claims against design professionals are initiated 
within a few years of a project's substantial 
completion.

Claims made 10 years after a project's substantial 
completion are the result of inadequate maintenance by 
those responsible for a facil-ty, at the time of the 
claim< not the result of inadequate service by the 
original design professionals.

Claims made 10 years, or more, after substantial 
completion rarely result in damage payments by 
design professionals.

CCITT G3-J

3019515456-*
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819072767073;# 5

the

are incurred by the courts, 
plaintiffs, defendants and insurance companies in 
processing claims occurring 10 or more years after a 
project's substantial completion.

(5) A statute of limitations based on empirical claimB data 
would bene f i t  tho p u b l i c  and all i n v o l v e d  
professionals.
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A l a s k a  P r o f e s s i o n a l  D e s i g n  C o u n c i l

Senator Tim Kelly February 3,1993
Chairman, Labor and Commerce Committee 
Capitol Budding, Room 107 
Juneau, Alaska 99801
RE: Senate Bill No. 73

Dear Senator Kelly:
You have requested the Alaska Professional Design Council’s (APDC) 
position on the current Senate Bill 73, dealing with the Statute of Repose. 
As a  group of 1400 licensed design professionals statewide, APDC 
represents 10 professional architectural, engineering and surveying 
societies.
We have been working since the old statute was declared unconstitutional 
in 1987, to put in force a  new statute of repose. Our position is that the 
new statute will address the following points:

. Encourage Construction in  Alaska

. Provide Equal Access to  the Courts

. Provide Protection where Protection is Due

. Aid in Limiting Insurance Rates
Encourage Construction in Alaska
The statute will encourage design professionals to continue to design 
projects which are new and innovative without the worry of long term 
liability. This does not mean that we will have construction projects with 
any less quality than we do now, it simply will allow the design 
professional to reasonably limit his risk. Having a  statute o f  repose will 
decrease operating costs for design professionals in the state.
It is a  fact that time spent in defense against any kind of a  claim whether 
it be true or meritless, is borne by the design professional solely. Lack of 
statute of repose would be unfair to the vast majority of those involved in 
the design and construction of improvements to real property, many of 
whom are forced to pay for defense against unfounded charges anti are 
brought into suits solely to increase the potential pool of money for 
payment to claimants. Nationally it was found by Victor O. Schinnerer 
Insurance Co., that for every hour spent by a lawyer defending a case, a 
design professional will spend 3 to b hours. This expenditure of time and 
energy reduces productivity, drains operating resources, and affects the 
future positive outlook of a  firm. This results in a hesitancy towards 
innovation, a defensive orientation towards clients, higher design fees and 
an overall increased cost to the public. The design professional wants to 
provide the best possible service to p ro te a  tbe public utilizing current 
codes and a professional standard of care.



Provide Equal Access to tiie Courts
The statute does not restrict access to the courts. Plaintiffs can still bring action 
against others including design professionals. In the case of design professionals 
though* they must prove "gross negligence'* in order to have a  case. Otherwise 
the statute will bar action after 10 years. Any type of action can be brought 
without proof of "gross negligence prior to 10 years. This is consistent with 45 
other states in the United States.
The statute of repose is fair to all parties involved with design projects. A  study 
done by Victor O. Schinnerer states that 96.8 %  of all claims against design 
professional’s are brought within 10 years of substantial completion of a p ro ject 
The statute will protect the public from extensive, meritless cases tying up their 
court system. It will also protect the public from spending then  money on claims 
which, as proven in national statistics, result in no monetary payment to them 
70% of the time. The statute does not protect design professional’s who 
* nentionally or as a  result of gross negligence, fraud, fraudulent concealment, 
iraudulent misrepresentation or breach of an express warranty design projects 
which are a  ha7ard
Provide Protection where Protection is Due
A design project is more of a  process than an end product Due to the 
complexity or the construction process a project is not like a manufactured 
procmct It continues to evolve and change up to  and after the substantial 
completion date. The design professions brings it to the point of being built, 
the contractor builds the project w’th the oversight of the design professional 
periodically and the owner then takes over control of the project and maintains, 
improves or neglects it. The project never stays the same during it’s life. The 
initial designer or contractor should not be responsible for everything that 
happens to the project or around the project site for an unlimited period of time. 
It is therefore reasonable that after l6 years of changes or neglect the design 
professionals and contractors are not held responsible for all claims.
Aid in Limiting Insurance Rates
Victor O. Schinnerer, the only liability insurance carrier in the State of Alaska, 
has stated that having a statute of repose will neither increase or decrease our 
insurance in the short term. They indicated that insurance rates are not directly 
tied to this item, hence not affecting them initially. If over time, many suits are 
brought against design professionals, especially meritless ones, the costs of 
insurance, design work and construction will go up. A  statute of repose would 
help lim it this and thus limit insurance rate increases over time, which will help 
to keep all insurance rates down.
45 states have passed statute of repose legislation since 1961. Alaska is one of 
10 states that has ruled it unconstitutional. Currently Alaska is one of 5 states 
that are in the process of passing new legislation. Senate Bill 73 with it’s new 
findings section, inclusion of licensed General Contractors and an extended ten 
year tim e period will have a  broader basis for passing constitutional scrutiny.

Legislative Liaison Committee 
Alaska Professional Design Council
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NFIB Alaska
National Federation of 
Independent  Business

F e b r u a r y  9 ,  1 9 9 3

Sure Office 
9159 SVywood Lane 
Juneau, AK 99801 
(907) 789-42711

T h e  H o n o r a b l e  T im  K e l l y  
L a b o r  a n d  Com m erce  C o m m i t t e e  
A l a s k a  S t a t e  S e n a t e  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 0 1 1

R E :  SB  7 3  r e l a t i n g  t o  t h e  t i m e  - f o r  f i l i n g  c e r t a i n  c i v i l  a c t i o n s .  
D e a r  S e n a t o r  K r -1 1 y :

T h e  N F I B / A 1 a s k a ,  N a t i o n a l  F e d e r a t i o n  o f  I n d e p e n d e n t  B u s i n e s s  o f  
A l a s k a ,  m e m b e r s h i p  i s  c o m p r i s e d  o f  3 0 0 0  s m a l l  a n d  i n d e p e n d e n t  
b u s i n e s s  c i - ' n e r s ,  On b e h a l f  o f  o u r  m em b e r s  I  w a n t  t o  o f f e r  o u r  
s u p p o r t  t o  SB  7 3 .

D u r i n g  t h e  y e a r ,  t h e  f i e l d  s t a f f  o f  N F I B / A 1 a s k a  v i s i t s  l i t e r a l l y  
t h o u s a n d  o f  s m a l l  b u s i n e s s e s  i n  t h e  s t a t e .  O n e  r e c u r r i n g  t h e m e  o u r  
s t a f f  c o n t i n u e s  t o  h e a r  i s  c o n c e r n  w i t h  t h e  c o s t  o f  i n s u r a n c e .

I n  r e s p o n s e  t o  o u r  1 9 9 1  p o l l  o f  m e m b e r s  on  l i a b i l i t y  i n s u r a n c e  t h e  
m em b e rs  t h a t  w r o t e  c o m m e n t s  a b o u t  L i a b i l i t y  I n s u r a n c e ,  e x p r e s s e d  a  
s e n s e  o f  f r u s t r a t i o n .  A l t h o u g h  t h e y  h a d  n o  c l a i m s  o r  a  f e w  m i n o r  
c l a i m s ,  t h e i r  c o s t  h a d  i n c r e a s e d .  S e v e r a l  m em b e r s  c om m en te d  t h e y  
n o  l o n g e r  c a r r i e d  l i a b i l i t y  i n s u r a n c e  d u e  t o  t h e  c o s t .  A n y t h i n g ,  
y o u  c a n  d o  t o  h e l p  l o w e r  t h e i r  c o s t ,  I  am s u r e  w o u ld  b e  g r e a t l y  
a p p r e c i a t e d .  We w o u l d  u r g e  y o u  t o  m ove  SB  7 3  o n  t o  t h a  n e x t  
c o m m i t te e  o f  r e f e r r a l .

On t h e  1 9 9 1  N F I B / A l a s k a  b a l l o t  we c o n d u c t e d  a n  e x t e n s i v e  p o l l  o f  
o u r  m em b e rs  a b o u t  t h e i r  L i a b i l i t y  I n s u r a n c e ,  We s o u g h t  t o  
d e t e r m i n e  t h e  c u r r e n t  e x t e n t  o f  a n y  p r o b l e m s .

T h e  f o l l o w i n g  i s |  t h e  r e s u l t  o f  t h e  1 9 9 1  N F IB /A 1  a s k a  b a l l o t  
q u e s t i o n s  r e g a r d i n g  l i a b i l i t y  i n s u r a n c e :

A r e  y o u  h a v i n g  t r o u b l e  o b t a i n i n g  l i a b i l i t y  i n s u r a n c e  c o v e r a g e  f o r  
y o u r  b u s i n e s s ?

Y e s 15.9% No 8 0 .7 U n d e c id e d  3 .3 %

Hie Guardian of 
S m x lJ  B u W O C M



I n  r e c e n t  y e a r .^ ,  h a v e  y o u  e x p e r i e n c e d  a  r a t e  i n c r e a s e  i n  y o u r  
l i a b i l i t y  i n s u r a n c e  fa*- t h e  s am e  am o u n t  o f  c o v e r a g e ?

Y e s  72,7V. No 2 0 . 8 7 . U n d e c i d e d  6 . 4 7 .

I f  y o u  a n s w e r e d  " Y e s "  t o  q u e s t i o n  8 a  how much d i d  i t  i n c r e a s e ?

H a v e  y o u  h a d  t o  r e d u c e  y o u r  p r o t e c t i o n  t h r o u g h  i n c r e a s e d  
d e d u c t i b l e s  o r  r e d u c e d  c o v e r a g e  l i m i t s  b e c a u s e  o f  r i s i n g  c o s t s ?

H a v e  y o u  e v e r  h a d  a n y  c l a i m s  a g a i n s t  y o u r  g e n e r a l  l i a b i l i t y  
i n s u r a n c e ?

N F I B / A 1 a s k a  h o p e s  t h i s  i n f o r m a t i o n  r e g a r d i n g  t h e  v i e w s  o f  s m a l l  
b u s i n e s s  o w n e r s  o n  l i a b i l i t y  i n s u r a n c e  w i l l  b e  u s e f u l  t o  y o u .  I f  
y o u  h a v e  a n y  q u e s t i o n s  r e g a r d i n g  t h i s  i n f o r m a t i o n ,  p l e a s e  d o  n o t  
h e s i t a t e  t o  c o n t a c t  m e .

I  l o o k  f o r w a r d  t o  w o r k i n g  w i t h  y o u  o n  t h i s  a n d  o t h e r  i s s u e s  o f  
im p o r t a n c e  t o  t h e  s m a l l  b u s i n e s s  m am b a r s  o f  N F I B / A l a s k a .
S i n c e r e l y ,

I n c r e a s e  o t o  ioy. 
11  t o  25%  
2 6  t o  5 0 7 .

2 5 .  77. 
4 1 . 0 7 .  
1 9 .  1%

I n c r e a s e  
5 1  t o  7 5 7 .
7 6  t o  1 0 0%
M o re  t h a n  1 00%

3 .  By. 
3 . 3 %  
7 .  17.

Y e s  3 9 . 1 7 . No 5 7 . 0 7 . U n d e c i d e d  3 . 9 7 .

Y e s  1 1 . 3 % No 8 8 . 3 % U n d e c i d e d  0 . 4 %

N F I B / A l a s k a  
S t a t e  D i r e c t o r
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STATE OF ALASKA

1993 LEGISLATIVE SESSION

FISCAL NOTE i
BILL NO. SB 73

Revision Date: February 4, 1993
Title: 'An Act relating to the time for filing certain
civil actions...'
Sponsor Senator Kelly
Requestor: Senator Kelly

Department Affected: Department of Law
BRU: Legal Services______________
Component: Operations

COMPONENT SERIAL NO. 0093

EXPENDITURES/REVENUES:
OPERATING FY 94 FY 95 FY % FY 97 FY 98 FY 99

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE 
FUND SOURCE:
FUNDING:
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHT1A
OTHER
TOTAL -0- -0- -0- -0- -0- -0-

FJLL-TIME -0* -0- -0- -Q- -0- -0-
'PART-TIME
TEMPORARY

Estimate of current year (FY93) impact -0-
ANALYSIS: (Attach a separate page if necessary.)

Please see the attached analysis. 
 1

Prepared by: Richard I. Peques, Director
Division: Administrative/Services/bivision ) 7

Approved by Commissioner Charles E  Cole. Atto 
Agency: Department of Law

3 General

Phone: 465-3672
Date: February 4, 1993

Date: February 4. 1993



F I S C A L  N O T E

S T A T E  O F  A L A S K A  
1993 L E G I S L A T I V E  S E S S I O N

B I L L  N O .  S B  73

ANALYSIS (Continuedl:

This bill amends the statute of repose for architects and engineers, 
AS 09.10.055. This bill generally deals with private ti .actions and, for the 
most part, the state is not involved, except where it may be a plaintiff with 
a design claim of its own. The state usually relies on contract law when it has 
a claim of this nature. It is therefore not anticipated that the bill will have 
a fiscal impact on the Department of Law.

Page 2 of 2
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FISCAL NOTE

Alaska Court SystemRevision Date 

Title:
Department Affected: 
8RU:
Components:

Trial CourtsAn Act relating to the time for filing
certain civil actions

Sponsor
Requestor: COMPONENT SERIAL NO. 768Senate Labor & Commerce

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAN J & STRUCTURES

GRANTS & CLAIMS

TOTAL OPERATING

CAPITAL

R EVENUE 

FUND S O U R C E

FUNDING: (Thousands of Dollars)

1003 G F  M ATCH

1005 GF/PROGRAM RECEIPTS

100SGF/MHTIA

OTHER
TOTAL

POSITIONS
FULL-TIME

PART-TIME

TEMPORARY

Estimate of current year (FY 93) Impact: None

ANALYSIS: (Attach a separate page If necessary) 
No fiscal impact

Prepared by: C. S. Christensen III. Staff Counsel 
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Alaska State Legislature ’
SENATOR TIM  KELLY

Stale Capitol 
Juneau, AK 99801-1182

M E M O R A N D U M

TO: S e n a t o r  R o b i n  T a y l o r ,  C h a i r
S e n a t e  J u d i c i a r y  C o m m i t t e e

FROM: S e n a t o r  T i m  K e l l y  4 $

DATE: F e b r u a r y  1 0 ,  1 9 9 3

RE: S B  7 3  - L i a b i l i t y  o f  D e s i g n / C o n s t r u c t i o n  P r o f e s s i o n a l s

I r e s p e c t f u l l y  r e q u e s t  t h a t  y o u  s c h e d u l e  S B  73  f o r  a  h e a r i n g  b e f o r e  t h e  
S e n a t e  J u d i c i a r y  C o m m i t t e e  a t  t h e  C o m m i t t e e ' s  e a r l i e s t  o p p o r t u n i t y .

A t t a c h e d  y o u  w i l l  f i n d  m y  p o s i t i o n  p a p e r ,  a  f i s c a l  n o t e ,  l e t t e r s  o f  s u p p o r t  
f r o m  t h e  N a t i o n a l  F e d e r a t i o n  o f  I n d e p e n d e n t  B u s i n e s s  o f  A l a s k a  a n d  t h e  
A l a s k a  P r o f e s s i o n a l  D e s i g n  C o u n c i l ,  l e g a l  o p i n i o n s  f r o m  t h e  D e p a r t m e n t  o f  
L a w  a n d  L A A ' s  D i v i s i o n  o f  L e g a l  S e r v i c e s ,  a n d  o t h e r  p e r t i n e n t  b a c k - u p .

P l e a s e  n o t e  t h a t  t h i s  l e g i s i a t i o n  d i d  p a s s  t h e  S e n a t e  l a s t  y e a r  b e f o r e  
d y i n g  i n  t h e  H o u s e  L a b o r  &  C o m m e r c e  C o m m i t t e e .

Y o u r  t i m e l y  c o n s i d e r a t i o n  i s  a p p r e c i a t e d .

OlYiciul I) jsine^s



Alaska State Legislature
SENATOR TIM  KELLY

Slate Capitol 
Juneau, AK 99801-1182

SPONSOR STATEM ENT FOR SB 73: 

LIABILITY OF D E SIG N /C O N ST R U C T IO N  PROFESSIONALS

I n  1 9 6 7 ,  t h e  A l a s k a  L e g i s l a t u r e  e n a c t e d  a  s i x  y e a r  s t a t u t e  o f  r e p o s e  
f o r  s u i t s  a g a i n s t  d e s i g n  p r o f e s s i o n a l s .  T h e  r a t i o n a l e  w a s  t h a t  i t  s e e m e d  
r e a s o n a b l e  t o  a s s u m e  t h a t  a f t e r  a  f a c i l i t y  h a d  b e e n  u t i l i z e d  s a f e l y  f o r  s i x  
y e a r s ,  t h e  f a c i l i t y  i t s e l f  s h o u l d  b e  d e e m e d  s a f e .  A  b a l a n c e  n e e d e d  t o  b e  
s t r u c k  b e t w e e n  t h e  i n t e r e s t s  o f  p o t e n t i a l  p l a i n t i f f s  a n d  t h e  i n t e r e s t s  o f  
p o t e n t i a l  d e f e n d a n t s ,  w h o  h a v e  a  r i g h t  t o  b e  f r e e  f r o m  s u i t  a f t e r  t h e  
p a s s a g e  o f  a  r e a s o n a b l e  a m o u n t  o f  t i m e .  W i t h o u t  s u c h  a  s t a t u t e ,  d e s i g n  
p r o f e s s i o n a l s  a n d  o t h e r s  i n  t h e  b u i l d i n g  t r a d e  a r e  s u b j e c t  t o  a n  a l m o s t  
i n d e f i n i t e  p e r i o d  o f  l i a b i l i t y ,  e v e n  t h o u g h  a  f a c i l i t i e s '  " s a f e n e s s "  b e c o m e s  
i n c r e a s i n g l y  a f f e c t e d  b y  o p e r a t i o n  a n d  m a i n t e n a n c e  a c t i v i t i e s ,  a s  ’ ''II a s  
i m p r o v e m e n t s ,  o v e r  t h e  l i f e  o f  t h e  f a c i l i t y .

I n  1 9 8 8 ,  t h e  A l a s k a  S u p r e m e  C o u r t ,  i n  T u r n e r  C o n s t .  C o .  v .  S c a l e s , 
r u l e d  t h e  s t a t u t e  ( A S  0 9 . 1 0 . 0 5 5 )  u n c o n s t i t u t i o n a l ,  a s  i t  v i o l a t e d  A r t i c l e  1 
o f  t h e  A l a s k a  C o n s t i t u t i o n ,  t h e  p r o v i s i o n  g u a r a n t e e i n g  e c , u a l  p r o t e c t i o n  
u n d e r  t h e  l a w .  ( S e e  a t t a c h e d  o p i n i o n s  f r o m  L A A ’s  D i v i s i o n  o f  L e g a l  
S e r v i c e s  a n d  t h e  D e p a r t m e n t  o f  L a w ) .

S B  73  w o u l d  r e p e a l  t h e  s i x  y e a r  s t a t u t e  o f  r e p o s e  a n d  r e - e n a c t  a  10 
y e a r  s t a t u t e  o f  r e p o s e  i n  i t s  p l a c e .  W h i l e  t h e  s a m e  c o n s t i t u t i o n a l  
c o n c e r n s  e x i s t ,  i t  m a y  n o w  s u r v i v e  t h e  c o u r t ’s  s c r u t i n y .  U n d e r  c u r r e n t  
l a w ,  t h e r e  i s  n o  l o n g e r  j o i n t  a n d  s e v e r a l  l i a b i l i t y ,  s o  l i a b i l i t y  w o u l d  n o t  b e  
s h i f t e d  t o  a n o t h e r  p a r t y .

I n  a d d i t i o n ,  i m m u n i t y  w o u l d  n o t  k i c k  i n  u n t i l  10 y e a r s  f r o m  t h e  d a t e  
o f  s u b s t a n t i a l  c o m p l e t i o n ,  r a t h e r  t h a n  s i x .  ( A n  a t t a c h e d  s t u d y  f r o m  a  
m a j o r  i n s u r e r  o f  d e s i g n  p r o f e s s i o n a l s  i n d i c a t e s  9 3 %  o f  a l !  c l a i m s  
a g a i n s t  d e s i g n  p r o f e s s i o n a l s  a r e  b r o u g h t  f o r w a r d  w i t h i n  10 y e a r s  o f  
s u b s t a n t i a l  c o m p l e t i o n . )  I t  d o e s  n o t  g r a n t  i m m u n i t y  i f  t h e  i n j u r y  o r  
p r o p e r t y  d a m a g e  r e s u l t e d  f r o m  " g r o s s  n e g l i g e n c e . "

W h i l e  t h i s  l e g i s l a t i o n  i s  a d m i t t e d l y  i n  a  " c o n s t i t u t i o n a l  g r e y  a r e a " ,  
i t  i s  n e c e s s a r y  t o  p r o v i d e  r e a s o n a b l e  p r o t e c t i o n  f o r  d e s i g n  p r o f e s s i o n a l s .

Official Business
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DEPARTM ENT OF  L A W

OFFICE OF THE A T T O R N E Y  GENERAL

WALTER J. HICKEL, GOVERNOR

P LE AS E  R E P LY  TO:

□ 1031 W ES T4TH A V EN U E . S U IT E 200 
ANCHORAGE ALASKA 99501-1904 
PHONE: (907)269-5100
FAX: (907)276-3697

□ K E Y  BANK B U ILLIN G
100 CUSHMAN ST., S U ITE  400 
FAIRBANKS. ALASKA 99701-4679  
PHONE: (907)451-2311  
FAX’: (907) 451-2346

21 P.O. BOX 110300 - S TA TE  CAPITOL  
JUNEAU, ALASKA 99311-0300  
PHONE: (907)455- 2398 
FAX: (907) 4 6 ’5 _ 2 4 i 7

February 5, 1993

The H onorable Tim K e l ly  
Chair
S enate  Labor and Commerce Committee 
P. O. Box V 
Juneau, AK 99811

Re: S e n a te  B i l l  No. 73

Dear S en a to r  K e l ly :

You have r e q u e s te d  our o f f i c e  t o  comment on S enate  B i l l  
No. 73 . L a st  l e g i s l a t i v e  s e s s i o n  our o f f i c e  p rov id ed  comments t o  
S en a to r  H a lfo r d  on CSSB 109(2d  J u d . ) ;  S e n a te  B i l l  No. 73 i s  n e a r ly  
i d e n t i c a l  t o  l a s t  y e a r ' s  CSSB 109(2d  J u d . ) . Our con cern s w ith  t h i s  
ty p e  o f  l e g i s l a t i o n  rem ain th e  same. T h e r e fo r e ,  we e n c lo s e  a copy  
o f  our comments on CSSB 109(2d J u d . ) ;  t h e s e  comments ap p ly  w ith  
eq u a l f o r c e  t o  c u r r e n t  S en a te  E i l l  No. 73. We have d i s c u s s e d  t h i s  
m atter  w ith  you r  s t a f f  member, J o sh  F in k . P le a s e  c o n t a c t  me i f  I 
can be o f  f u r t h e r  a s s i s t a n c e  to  you on t h i s  m a tter .

S i n c e r e ly  yours.

CHARLES E. COLE
ATTORNEY GENERAL

Sarah J .  F e l ix  
A s s i s t a n t  A tto rn ey  G eneral

By:

SJFrprm

Attachm ent

c c :  K ris  L e t h in ,  L e g i s l a t i v e  L ia is o n
G o v ern o r 's  O f f i c e

C h a r l ie  C c le  
A tto r n e y  G enera l



\r* hf/fs *' >. <}*“

The Honorable Tim K e l ly  
Chair
S en a te  Labor and Commerce Committee

Bruce B o te lh o
Deputy A tto r n e y  G eneral

Deborah Behr, A s s i s t a n t  A tto rn ey  G eneral  
and R e g u la t io n s  A ttorn ey

February 5, 1993 
Page 2

Susan Cox,
A s s i s t a n t  A tto r n e y  G eneral
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L I M )  h l k

D E P A R T M E N T  O F  L A W
/

OFFICE OF THE A TTO RNEY GENERA L t

February 2 4 , 1992

The H onorable R ichard  W. H a lfo r d ,  S en a to r  
Chairman, S en a te  J u d i c i a r y  Committee 
C a p ito l  B ld g . ,  Room 103 
P.O. Box V
Juneau , A laska 99811

WALTER J. HICKEL. GOVERNOR

R E PL Y  TO :

□ 1031 W  4th AVENUE S U ITE  ZOO 
A N CH O R AG E, A LA SK A  99501-1994 
PHONE: (907) 276-3550
FAX: (907) 276-3697

□ 1st NATIONAL CENTER
100 C U S H M A N  ST. S U ITE  400 
FAIRBANKS. ALASKA 99701-4679 
PHONE: (907) 452-1568 
FAX: (907) 456-1317

GETPO. BO X  K— STATE CAPITOL 
JUNFAU, ALASKA 99911-0300  
PHONE: (907) 465-3600 
FAX: (907) 463-5295

Re: S e n a te  B i l l  No. 109
F i l e  No. 6 6 3 -9 2 -0 3 8 9

Dear S en a to r  H a lfo rd :

You have r e q u e s t e d  th e  a d m i n i s t r a t i o n ' s  p o s i t i o n  on t h e  
February 5 , 1992, work d r a f t  o f  CSSB 109(2d  J u d e ) .  B ecau se  our  
o f f i c e  cannot sp eak  f o r  th e  a d m in is t r a t io n  we a r e ,  by copy  o f  t h i s  
memorandum, forw ard in g  you r  r e q u e s t  t o  t h e  g o v e r n o r ' s  o f f i c e .  We 
w i l l  a d d re ss  l e g a l  i s s u e s  p r e s e n te d  by t h i s  d r a f t  o f  t h e  b i l l .

As we u n d ers ta n d  i t ,  th e  work d r a f t  s e e k s  t o  m in im ize  
p o t e n t i a l  c o n s t i t u t i o n a l  problem s a s s o c i a t e d  w i t h  p r i o r  v e r s i o n s  o f  
t h e  b i l l .  A lthough t h e  work d r a f t  im proves upon p r i o r  v e r s i o n s ,  we 
do n o t  b e l i e v e  t h i s  d r a f t  e l im in a t e s  p o t e n t i a l  e q u a l  p r o t e c t i o n  
p rob lem s.

The work d r a f t  c o n t a in s  f in d in g s  t o  j u s t i f y  t h e  b i l l  and 
would c r e a t e  a new 1 0 - y e a r  s t a t u t e  o f  r e p o s e  i n  AS 0 9 .1 0 .0 5 5 .  
P r e v io u s  v e r s i o n s  o f  t h e  b i l l  d id  n o t  in c lu d e  f i n d i n g s  and 
s p e c i f i e d  a s e v e n - y e a r  s t a t u t e  o f  r e p o s e .

However, t h e  b i l l  a s  r e v i s e d  c o n t in u e s  t o  p r e s e n t  a g r ey  
a r ea  i n  l i g h t  o f  t h e  c o n c e r n s  r a i s e d  by th e  A la sk a  Supreme Court in  
Turner C o n str u c t io n  Co. , I n c .  v .  S c a l e s . 752 P . 2d 467 (A laska  
1 9 8 8 ) .  As you a re  aware, t h e  c o u r t  in  Turner s t r u c k  down a s i x -  
y e a r  s t a t u t e  o f  r e p o se  th e n  e x i s t i n g  i n  AS 0 9 .1 0 .0 5 5 ,  f i n d i n g  t h a t  
t h e  s t a t u t e  v i o l a t e d  t h e  s t a t e  c o n s t i t u t i o n ' s  e q u a l  p r o t e c t i o n  
c l a u s e .

We a g r e e  w ith  Mike F o r d 's  February 3, 1 9 9 2 , memorandum t o  
you t h a t  t h e  l e g i s l a t i o n  may n ot d i s p o s e  o f  t h e  c o n s t i t u t i o n a l  
c o n c e r n s  r a i s e d  by t h e  c o u r t  in  T urner . The T urner c o u r t  found  
t h a t  t h e  purpose  o f  AS 0 9 .1 0 .0 5 5  was t o  "encourage c o n s t r u c t i o n  and 
a v o id  s t a l e  c la im s  by s h i e l d i n g  c e r t a i n  d e fe n d a n ts  from p o t e n t i a l  
f u t u r e  l i a b i l i t y . "  Id .  a t  471 ( c i t a t i o n  o m i t t e d ) .  A lth ou gh  t h e s e
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w ere found t o  be  l e g i t i m a t e  governm ent p u r p o se s ,  th e  c o u r t  
d e te r m in e d  t h a t  t h e y  were n o t  s u b s t a n t i a l l y  r e l a t e d  t o  th e  means 
u se d  i n  t h e  s t a t u t e ,  w hich was t o  exempt d e s ig n  p r o f e s s i o n a l s  from  
l i a b i l i t y .  I d .  a t  4 7 1 -7 2 .

The f i n d i n g s  t h a t  would be  added t o  t h e  b i l l  by t h e  
F ebruary  5 work d r a f t  a r g u a b ly  p r e s e n t  a new j u s t i f i c a t i o n  f o r  t h e  
b i l l .  However, t h e  c o u r t  in  Turner a p p a r e n t ly  was n o t  p ersuad ed  by  
t h e  t y p e  o f  j u s t i f i c a t i o n  s e t  o u t  in  t h e s e  f i n d i n g s .  Id . 1 /  
F u rth erm ore , i t  i s  n o t  c l e a r  t h a t  e x te n d in g  th e  s t a t u t e  o f  r e p o se  
from s i x  t o  10 y e a r s  would c a u se  t h e  c o u r t  t o  f in d  t h e  
l e g i s l a t i o n ' s  means s u b s t a n t i a l l y  r e l a t e d  t o  i t s  p u rp o se . Thus, i t  
i s  a r g u a b le  t h a t  t h e  s i g n i f i c a n t  c o n s t i t u t i o n a l  problem i d e n t i f i e d  
by t h e  c o u r t  in  Turner rem a in s .

We acknow ledge  t h i t  t h e  p o s t - Turner e l i m in a t i o n  o f  j o i n t  
and s e v e r a l  l i a b i l i t y  and c o n t r i b u t i o n  in  A laska  may w e l l  im pact a 
c o u r t ' s  a n a l y s i s  o f  any new l e g i s l a t i o n  c r e a t in g  a s t a t u t e  o f  
r e p o s e .  The T urner c a s e  was d e c id e d  i n  t h e  c o n t e x t  o f  j o i n t  and 
s e v e r a l  l i a b i l i t y ,  meaning t h a t  "each t o r t f e a s o r  whose n e g l ig e n c e  
i s  a p r o x im a te  c a u s e  o f  an i n d i v i s i b l e  in j u r y  rem ains i n d i v i d u a l l y  
l i a b l e  f o r  a l l  com pensab le  damages a t t r i b u t a b l e  t o  t h a t  in j u r y ."  
I d . a t  4 71 . Under t h e  Uniform  C o n tr ib u t io n  Among T o r t f e a s o r s  A c t ,  
AS 0 9 .1 6 .0 1 0  —  0 9 .1 6 .0 6 0 ,  a p a r t y  found t o  be a t  f a u l t ,  wbo p a id  
damages t o  a p l a i n t i f f ,  c o u ld  s e e k  t o  r e c o v e r  c o n t r i b u t i o n  on a pro  
r a t a  b a s i s  from a n o th er  l i a b l e  t o r t f e a s o r  who had n o t  p r e v io u s l y  
p a id  t h e  p l a i n t i f f .  The Turner c o u r t  acknow ledged t h a t  t h e  s t a t u t e  
o f  r e p o s e  e s s e n t i a l l y  e l i m in a t e d  t h i s  s t a t u t o r y  r i g h t  o f  
c o n t r i b u t i o n  i n  some c ir c u m s ta n c e s ;  f o r  exam ple, "whenever an 
u n p r o t e c t e d  owner i s  50% a t  f a u l t  and a p r o t e c t e d  c o n t r a c t o r  i s  50% 
a t  f a u l t ,  t h e  u n p r o te c te d  owner would be  100% l i a b l e  f o r  a l l  
dam ages, w i t h o u t  a remedy f o r  c o n t r i b u t i o n ."  Ti:r n e r . 752 P . 2d a t  
47 1 . T hus, i n  su ch  a s i t u a t i o n  th e  s t a t u t e  Oj. r e p o s e  s e r v e d  t o  
s h i f t  t h e  l i a b i l i t y  among j o i n t  t o r t f e a s o r s .  3/ „ a t  472 .

The p a s s a g e  o f  I n i t i a t i v e  P ro p o sa l  No. 2 i n  1987 r e s u l t e d  
in  t h e  r e p e a l  o f  s t a t u t o r y  c o n t r i b u t i o n  and e l i m i n a t i o n  o f  t h e  
common law  d o c t r i n e  o f  j o i n t  and s e v e r a l  l i a b i l i t y .  See 1987 
I n i t i a t i v e  P r o p o sa l  No. 2 ,  s e c s .  1 and 2; AS 0 9 .1 7 .0 8 0 .  By 
s t a t u t e ,  i n  a l l  a c t i o n s  i n v o l v i n g  f a u l t  o f  more th an  one p a r t y ,  t h e  
c o u r t  i s  t o  e n t e r  judgm ent on t h e  b a s i s  o f  s e v e r a l  l i a b i l i t y  in  
a c c o r d a n c e  w i t h  e a ch  p a r t y ' s  p e r c e n ta g e  o f  f a u l t .  AS 0 9 .1 7 .0 8 0 .  
T h is  means t h a t ,  i d e a l l y ,  no t o r t f e a s o r  sh o u ld  be h e ld  a c c o u n ta b le

1 /  I t  i s  n o te w o r th y  t h a t  t h e  c o u r t  in  Turner e x p r e s s l y  r e f e r e n c e d  
c a s e s  from o t h e r  j u r i s d i c t i o n s  t h a t  had c o n s id e r e d  t h e s e  t y p e s  o f  
j u s t i f i c a t i o n s ,  y e t  t h e  Turner c o u r t  f a i l e d  t o  uphold  t h e  s t a t u t e  
o f  r e p o s e  a s  some o t h e r  c o u r t s  have on t h e s e  grou n d s. T u rn er . 752 
P . 2d a t  4 7 1 .
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f o r  a n y th in g  b u t  i t s  own sh are  o f  t h e  damages i t  c a u s e d .  I f  t h i s  
were t h e  c a s e ,  i t  c o u ld  e l im in a t e  th e  Turner c o u r t ' s  concern  an ou t  
s h i f t i n g  l i a b i l i t y  f o r  d e f e c t i v e  d e s ig n  and c o n s t r u c t io n  from  
d e s i g n e r s ,  a r c h i t e c t s ,  e n g in e e r s ,  and c o n s t r u c t io n  c o n t r a c t o r s  t o  
owners and m a t e r i a l  s u p p l i e r s .  T u rn er . 752 P .2d a t  472 .

W hether th e  t o r t  reform  i n i t i a t i v e  a c t u a l l y  p r e v e n ts  
s h i f t i n g  o f  l i a b i l i t y  among t o r t f e a s o r s  rem ains t o  be  s e e n .  W hile
t h a t  i s  t h e  them e o f  th e  1987 i n i t i a t i v e ,  t h e r e  a r e  s e v e r a l
q u e s t io n s  a b o u t p r a c t i c a l  a p p l i c a t io n  o f  t h e  p r i n c i p l e  t h a t  a re  n o t  
a d d r e sse d  by t h e  i n i t i a t i v e .  For exam p le , AS 0 9 .1 7 .0 8 0 ( a )  d i r e c t s  
t h e  t r i e r  o f  f a c t  t o  a l l o c a t e  th e  p e r c e n t a g e  o f  f a u l t  a t t r i b u t a b l e  
t o  each  p a r tv  t o  an a c t i o n ;  y e t ,  i t  i s  u n c le a r  w h eth er  and by what 
means th e  u n i v e r s e  o f  p a r t i e s  i s  t o  be d e f in e d .  S p e c i f i c a l l y ,  may 
a d e fe n d a n t  add o t h e r  t o r t f e a s o r s  a s  p a r t i e s  t o  t h e  c a s e ,  now t h a t  
s t a t u t o r y  c o n t r i b u t i o n  has been r e p e a le d ?  I f  t h e  p l a i n t i f f  i s  
a l lo w e d  to  l i m i t  t h e  d e fe n d a n ts  t o  an a c t i o n ,  w i l l  t h o s e  d e fe n d a n ts  
who a re  named be p e r m it t e d  t o  a.rgue t h a t  f a u l t  sh o u ld  be a l l o c a t e d  
t o  e n t i t i e s  who a r e  n o t  p a r t i c i p a n t s  i n  t h e  l i t i g a t i o n ?  How t h e s e  
i s s u e s  a re  r e s o l v e d  by th e  c o u r ts  w i l l  d e term in e  w h eth er  A laska has  
p u r e ly  s e v e r a l  l i a b i l i t y ,  or  w hether  o n ly  t h e  p a r t i e s  s e l e c t e d  by  
a p l a i n t i f f  t o  b e  d e fe n d a n ts  w i l l  c a r r y  t h e  burden o f  l i a b i l i t y .  
I f  t h e  l a t t e r  s i t u a t i o n  i s  th e  c a s e ,  a s t a t u t e  o f  r ep o se  t h a t  
i n s u l a t e s  c e r t a i n  p r o f e s s i o n a l s  from s u i t  may s t i l l  have  th e  e f f e c t  
o f  s h i f t i n g  l i a b i l i t y ,  a l b e i t  i n d i r e c t l y ,  t o  o th e r s  who a re  n o t  so  
p r o t e c t e d .  2 /

The ^  - o r t  found "no s u b s t a n t i a l  r e l a t i o n s h i p
betw een  exem pting n p r o f e s s i o n a l s  from l i a b i l i t y ,  s h i f t i n g
l i a b i l i t y  f o r  d e f e c t s  'e d e s ig n  and c o n s t r u c t io n  t o  owners and 
m a t e r ia l  s u p p l i e r s ,  and th e  g o a l  o f  en c o u r a g in g  c o n s t r u c t io n ."  
T u rn er . 752 P . 2d a t  472 . As p o in te d  o u t  ab ove , i t  i s  q u e s t io n a b le  
w hether  t o r t  re fo rm  has e l im in a t e d  t h e  p o s s i b l e  s h i f t i n g  o f  
l i a b i l i t y  among p o t e n t i a l  d e fe n d a n ts  t h a t  i s  p o sed  by th e  work 
d r a f t  o f  CSSB 109 (2d J u d . ) .  M oreover, i t  i s  u n c le a r  w hether  t h e
c o u r t  would f i n d  t h e  means o f  t h i s  l e g i s l a t i o n  t o  be s u b s t a n t i a l l y  
r e l a t e d  t o  t h e  end o f  enco u ra g in g  c o n s t r u c t io n  in  A la sk a .

2 /  We n o te  t h a t ,  even  i f  pure s e v e r a l  l i a b i l i t y  i s  th e  r u le  in  
A la sk a , i t  can  c a u s e  a s h i f t i n g  o f  l i a b i l i t y  from t h e  d e fe n d a n ts  t o  
th e  p l a i n t i f f . I f  a p e r c e n ta g e  o f  f a u l t  i s  a l l o c a t e d  t o  a 
d e fe n d a n t  who i s  ju d g m en t-p r o o f ,  t h e  p l a i n t i f f  w i l l  n o t  be a b le  t o  
r e c o v e r  t h a t  p e r c e n t a g e  o f  th e  judgm ent from any o t h e r  d e fen d a n t  
and t h e  p l a i n t i f f  w i l l  t h e r e f o r e  b e a r  th e  burden o f  t h a t  
d e f e n d a n t ' s  f a u l t .  T h is  f e a t u r e  o f  t a r t  reform  would n o t ,  how ever, 
n e c e s s a r i l y  im p a c t  t h e  c o u r t ' s  e x a m in a t io n  o f  SB 1 0 9 ' s  d i f f e r e n t i a l  
t r e a tm e n t  o f  c e r t a i n  ty p e s  o f  p o t e n t i a l  d e f e n d a n t s .
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For t h e  f o r e g o in g  r e a s o n s ,  we b e l i e v e  t h a t  t h e  February 5 
work d r a f t  o f  CSSB 109 i s  in  a c o n s t i t u t i o n a l  g r e y  a r e a .  We have  
no s u g g e s t io n s  a t  t h i s  t im e  on ways t o  im prove t h e  l e g i s l a t i o n ' s  
c h a n ces  o f  p a s s i n g  c o n s t i t u t i o n a l  m u ster . We hope t h i s  resp on d s t o  
you r  r e q u e s t .  3 /

S i n c e r e ly  y o u r s ,

CHARLES E. COLE 
ATTORNEY GENERAL

By: Sarah J .-r e x x jc
A s s i s t a n t  A tto r n e y  G enera l

By:
A s s i s t a n t  A tto r n e y  G enera l

S J F /S D C :jp /ja l

c c : Bruce G eraghty
G overn or 's  O f f i c e

Deborah B ehr,
L e g i s l a t i o n  and R e g u la t io n s

3 /  We a l s o  a g r e e  w i t h  t h e  o b s e r v a t io n  in  Mike F o r d 's  February 7, 
1992, l e t t e r  t h a t  p rop osed  AS 0 9 .1 0 . 0 5 5 ( c ) ( 1 )  i s  ambiguous and 
sh o u ld  be r e v i s e d  t o  s p e c i f y  t h a t  th e  s t a t u t e  o f  r e p o s e  d oes  n o t  
a p p ly  t o  an a c t i o n  a g a i n s t  a p erso n  who was in  a c t u a l  p o s s e s s io n  
and la w fu l  c o n t r o l  o f  t h e  improvement a t  t h e  t im e  t h e  d e f e c t  caused  
t h e  p e r so n a l  i n j u r y ,  d e a th ,  or  p r o p e r ty  damage.
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LEGISLATIVE AFFAIRS AGENCY  
STATE OF ALASKA

130 Seward Street, Suite 409 
Juneau, Alaska 99801-2105

SUBJECT: Limiting liability of certain construction professionals - (Work
Order No. 8-LS0446\A)

TO: Senator Tim Kelly

FROM: Michael F. Ford
Legislative Counsel

I wanted to alert you to a constitutional equal protection issue raised by this work 
draft. As explained in this memo, the bill draft does appear to violate the 
constitutional provision guaranteeing everyone the equal protection of the law 
contained in Article I, section 1, of the Alaska constitution.

Section 2 of the draft repeals and ^ee^acts AS 09.10.055. As repealed and reenacted, 
the statute would require that an action against a construction professional for 
personal injury resulting from a defect in construction be brought within s^sscn years 
of the substantial completion of the construction, with certain exceptions. The 
existing version of AS 09.10.055 was held to be in violation of the state equal 
protection clause and struck down by the Alaska Supreme Court in Turner Const. 
Co.. Inc. v. Scales. 752 P.2d 467 (Alaska 1988). A careful reading of the court’s 
decision in that case reveals that AS 09.10.055 as repealed and reenacted in the draft 
still appears to violate the state equal protection clause. The key portion of the 
court’s decision was that the apparent purpose of AS 09.10.055, that of encouraging 
construction, was not substanfi ‘ - lated to the means used to achieve the purpose,
exempting design profession;. . liability. While AS 09.10.055 as repealed and 
reenacted in the draft has been ved in a constitutional sense by removing the 
distinction between types of design professionals that are exempt from liability, the 
significant constitutional problem identified by the court in Turner Const. Co. Inc. 
remains.

The right to bring a lawsuit against a particular person is a significant right that to 
be restricted, must pass the fair and substantial relationship test described in State 
v. Erickson. 574 P.2d 1 (Alaska 1978). The test generally requires that the state must 
show that the classification or in this case the exemption, bears a fair and substantial 
relationship to a legitimate governmental goal. The exemption from liability given

M E M O R A N D U M January 22, 1993



to construction professionals in the draft is the means used to achieve the apparent 
goal of the bill, of encouraging construction. This method was specifically found by 
the court to be a method that was not substantially related to the purpose of 
encouraging construction. Turner Const. Co. Inc. at 472. Therefore, unless another 
purpose exists, the draft appears to violate the state equal protection clause in the 
same manner as the existing language of AS 09.10.055 does.

Two additional points deserve to be mentioned, however. A significant portion of the 
court’s analysis in Turner Const. Co. Inc. focused on the fact that by exempting 
construction professionals from liability, that liability was being shifted to unprotected 
parties, such as the property owner. It is unclear if the court’s equal protection 
analysis would change if the court were to consider the changes in the law of civil 
liability made in 1988 that prevent liability from being shifted to another party. See 
AS 09.17.f 80(d). However, given the fact that the property owner is still not 
exempted from liability under the draft, I don’t believe that this would change the 
court’s conclusion that the exemption given to construction professionals is not 
substantially related to the goal of encouraging construction. It should also be 
pointed out that the Colorado Supreme Court did reach the opposite conclusion in 
deciding this issue. In Yarbro v. Hilton Hotels Corp.. 655 P.2d 822 (Colo. 1982), the 
court upheld a statute providing an exemption from liability to certain construction 
professionals against lawsuits filed more than 10 years after substantial completion 
of the project.

Please contact me if you have further questions.

Senator Tim Kelly
January 22, 1993
Page 2
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that the former record owner would have 
received the notice, would have prevented 
foreclosure by paying off the State’s iien, 
and then would have allowed Emerson to 
continue his adverse possession. The caus­
al connection between the allegedly defec­
tive notice and Schnabel’s present predic­
ament is too attenuated to confer standing 
upon him.

The causation aspect of standing has 
never been well developed by this court 
However, federal courts have addressed 
the issue at length. To have standing in 
federal court, a litigant must show that but 
f o r  the challenged action, his injury would 
not have occurred. See Worth v. Seldin, 
422 U.S. 490, 504-08, 95 S .C t 2197, 2207- 
2210, 45 LEd.2d 343, 358-59 (1975) (in a 
challenge of restrictive zoning practices, 
litigants lacked standing because they 
failed to allege facts showing that, "absent 
the respondents’ restrictive zoning practic­
es, there is a substantial probability that 
they would have been able to purchase or 
lease in Penfield”). In Svnon  v. Eastern 
K entucky Welfare Rights Org., 426 U.S. 
26, 40-45, 96 S.C t 1917, 1225-1227, 48 
L.Ed.2d 450, 462-64 (1976), the Court held 
that the causation requirement of standing 
is not merely prudential, but is mandated 
by Article III.*

In Alaska state courts, standing restric­
tions are prudential, rather than constitu­
tionally mandated. In this case, the party 
entitled to notice was the 1957 record own­
er. That person, whomever he may be, 
does not claim that the notice was defec­
tive. Under these circumstances, it is im­
prudent to entertain such a claim by one 
who was not injured by the alleged viola­
tion. To do so would be a misallocation of 
judicial resources.

Schnabel’s alternative basis for standing 
is that he seeks to protect not his own 
rights but the rights of a third party— 
namely, the former record owner. A liti­
gant can have standing to protect the con­
stitutional rights of a third party when a 
special relationship exists between the two,

3. T h e  W orth  a n d  S im o n  o p in io n s  h a ve  b een
c r it ic iz e d , p r im a r i ly  b e c a u se  th e  S u p rem e  C o u r t
r e q u ir e d  s u c h  a  h ig h  d e g re e  o f  c e r ta in ty  in  th e

and when the third party's rights would 
otherwise go unasserted. This court al­
lowed standing on this basis in Wagstaff v. 
Superior Court, Family Court Division, 
535 P.2d 1220, 1226 (Alaska 1975). How- 
ever, in Schnabel’s case, this basis for 
standing is totally inapposite: Schnabel 
seeks to vindicate the rights of the former 
record owner not to protect that person, 
but instead to possess adversely against 
him. In other words, Schnabel is not an 
appropriate representative.

For these reasons, I would affirm the 
superior court's holding that Schnabel 
lacks standing. As for the defense of lach­
es, I agree that it would otherwise bar 
Schnabel’s claim. However, a person who 
lacks standing to raise a claim cannot un­
reasonably delay in asserting i t

I[Y NUMIll SYtTIM

TURNER CONSTRUCTION COMPANY, 
INC., Petitioner,

v.

R obert SCALES and Kip 
Clapper, Respondents.

Phillip  IVERSON d /b /a  Iverson 
C onstruction Company, 

Petitioner,

r.
DeW ayne B. CARSON and Robert J . 

K ottre d /b /a  K & W Doons, 
Respondents.

Nos. S-1429, S-1600.

Supreme Court of Alaska.

April 1, 1988.

Action was brought against construc­
tion company and others for loss as result 
of fire in apartment complex. The Superi­

or uva! c o n n e c t io n . See L . T r ib e . A m erica n  Con- 
s tiru lio n a J  L a w  129-34 (2d ed . 1988).
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or Court, Third Judicial District, Anchor­
age, Douglas J. Serdahely and Joan M. 
Katz, JJ., ruled six-year statute of repose 
unconstitutional and petitions for review 
were filed. The Supreme Court, Burke, J., 
held that six-year statute of repose on suits 
against design professionals violated equal 
protection clause of State Constitution.

Af finned.

1. Limitation of Actions «=165
Statute of repose differs from statute 

of limitations in that formsr may bar cause 
of action before it accrues, because statute 
begins to run from specific date unrelated 
to date of injury so that cause of action 
thus precluded is damnum absque injuria, 
loss without remedy, while in contrast, 
statute of limitations begins to run when 
plaintiffs cause of action accrues or is 
discovered and thus operates to prevent 
plaintiff from sleeping on his or her rights.

2. Constitutional Law <8=42.2(2)
Injured party's interest in invalidating 

six-year statute of repose on suits against 
design professionals was as great as that 
of materialmen or defendant in possession, 
so that injured party had standing to assert 
claim that statute violated equal protection 
clause of State and Federal Constitutions 
because it did not protect all defendants 
similarly situated and two-year savings pe­
riod unfairly discriminated against parties 
injured in seventh and eighth year after 
construction. AS 09.10.055; Const A rt 1, 
§ 1; U.S.C-A. ConstAmend. 14.

3. Constitutional Law <£=213.1(1)
When plaintiff challenges statute on 

state and federal equal protection grounds, 
first question Supreme Court must consid­
er is whether constitutional claimant as­
serts fundamental constitutional right or 
statute uses a suspect classification and if 
answer to either question is yes, then stat­
ute is unconstitutional under federal stan­
dard absent compelling state in terest U.S. 
C.A. ConstAmend. 14; Const A r t 1, § 1.

4. Constitutional Law <*=249(3) 
Limitation of Actions «=4(2)

Six-year statute of repose on suita 
against design professionals classified de­
fends.ts based on their occupation or na­
ture of work they performed and classified 
plaintiffs based on time of their injury, so 
that neither was Buspect class, and right 
asserted was interest in suing particular 
party, which was not fundamental constitu­
tional right, but as interest in redressing 
wrongs through judicial process was signif­
icant one, compelling state interest stan­
dard did not apply and Supreme Court 
would analyze significant constitutional 
claims asserted under fair and substantial 
relationship test of State Constitution. 
Const. Art. 1, §§ 1, 7.

5. Constitutional Law 0=249(3)
Limitation of Actions «=4(2)

There was no substantial relationship 
between exempting design professionals 
from liability, shifting liability for defective 
design and construction to owners and ma­
terial suppliers, and goals of encouraging 
construction, and thus six-year statute of 
repose on suits against design profession­
als violated equal protection clause of state 
constitution. AS 09.10.055; Const A r t  1,
§§ 1. 7-

PauJa Williams and Dan Cadra, Law Of­
fices of Roy W. Matthews III, Anchorage, 
for petitioner Turner Const Co.

Kenneth P. Jacobus, Hughes, ThorenesB, 
Gantz, Powell & Brundin, Anchorage, for 
petitioner Philip Iverson.

Joseph A. Kalamarides, Kalamarides & 
MacMillan. Anchorage, for respondent Rob­
ert Scales.

Jeffrey M. Feldman and Stuart A. Ollan- 
ik, Gilmore & Feldman, Anchorage, and 
Jeffrey D. Jefferson, Nordstrom, Steele & 
Jefferson. Kenai, for respondent DeWayne 
B. Carson.

Before RABINOWITZ, C J., and 
BURKE. MATTHEWS, COMPTON and 
MOORE, JJ.
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OPINION

BURKE, Justice.
The question in these consolidated cases 

is whether AS 09.10.055, the six-year stat­
ute of repose on suits against design pro­
fessionals. violates the Alaska Constitution. 
The superior court ruled the statute uncon­
stitutional. We affirm.

I. FACTS AND PROCEEDINGS
Turner Construction v, Scales, File'No. 

S-1429. Robert Scales suffered property 
damage when a fire occurred in the Winter- 
brook Apartments in 1984.' Turner Con­
struction Company built the apartments in 
1978. Scales sued Turner Construction and 
others for his loss, alleging in part that the 
fire was caused by Turner Construction's 
negligent construction and installation of a 
fireplace.

[ 1 ] Turner Construction asserted that 
Scales' cause of action was barred by AS 
09.10.055, the six-year statute of repose 1 
governing actions against design profes­
sionals such as architects, engineers and 
contractors, and moved for judgment on 
the pleadings. Scales moved to strike the 
defense on the ground at the statute is 
unconstitutional. Superior Court Judge 
Douglas J. Serdahely granted Scales’ mo­
tion, concluding that AS 09.10.055 violates 
the due process3 and equal protection4 
clauses of the Alaska Constitution.

Iverson v. Carson, File No. S-1600. De- 
Wayne B. Carson was injured in 1985, 
while attempting to install an automatic 
garage door opener in his home. Phillip 
Iverson built the home in 1978; the garage 
door was originally installed by a subcon­
tractor.

1. Given the procedural posture of these cases, 
we must assume the allegations in the plaintiffs’ 
complaints arc true. Freeycr Storage v. Arm­
strong Cork, 476 Pa. 270. 382 AJd 715, 717 
(1978).

2. A statute of repose differs from a statute of 
limitation in that the former may bar a cause of 
action before it accrues, because the statute be­
gins to run from a specific date unrelated to the
date of injury. A cause of action thus precluded

Seven months after his injury, Carson 
sued Iverson and the subcontractor. Iver- 
Bon moved for summary judgment, based 
on the six-year statute of repose, because 
Carson was injured six-and-a-half years af­
ter substantial completion of the improve­
m ent Superior Court Judge Joan M. Katz 
denied Iverson’s motion, concluding that 
AS 09.10.055 violates the equal protection 
clause3 of the Alaska Onstitution.

II. THE STATUTE 
The statute in question was enacted in 

1957. It provides in p a r t
(a) No action, whether in contract . . . ,  

in tort or otherwise, to recover damages
(1 ) for 3 deficiency in the design, plan­
ning, supervision or observation of con­
struction or construction of an improve­
ment to real property; (2) for injury to 
property, real or personal, arising out of 
a deficiency; or (3) for injury to the 
person or for wrongful death arising out 
of such deficiency, may be brought 
against a person perform ing or fu r ­
nishing the design, planning, supervi­
sion or observation o f  construction, or 
construction o f  an improvement more 
than six years after substantial comple­
tion of an improvement

(b) Notwithstanding the provisions of 
(a) of this section, in the case of an injury 
to property or the person or an injury 
causing wrongful death, which in jury  
occurred during the sixth year ajler 
substantial completion, an action in  
tort to recover damages fo r  the in jury  
m ay be brought w ithin two years after 
the date on which the in ju ry  occurred. 
In no event may action be brought more 
than eight years after the substantial 
completion of construction of an improve­
m ent

is damnum absque injuria, a loss without a 
remedy.

In contrasr. a statute of limitation begins to 
run when the plaintiffs cause of action accrues 
or is discovered. It operates to prevent a plain­
tiff from sleeping on his or her rights.

3. Alaska Const, art. 1. § 7.

4. Alaska Const, an. I, § 1.

3. Id.
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(c) Nothing in this section shall be con­
strued as extending the period prescribed 
by the laws of the state for the bringing 
of any action.

(d) The limitation prescribed by this 
section shall not be asserted by way o f  
defense by a -person in  actual posses­
sion or control, as owner, tenant, or 
otherwise of an improvement a t the time 
a deficiency in an improvement consti­
tutes the proximate cause of the injury 
or death for which it is proposed to bring 
an action.

AS 09.10.055 (Emphasis added).
The House Judiciary Report notes that 

this section “places a . . .  statute of limita­
tion on lawsuits against architects, design­
ers and builders." 1967 House Journal 
261. I t is clear, however, that the House 
intended to enact a statute of repose. An 
explanatory report by the Judiciary Com­
mittee stated in part:

[T]he time begins running upon 'substan­
tial completion' of the improvement; con­
sequently this bill limits not only the 
bringing of the cause of action, but in 
effect prevents the cause of action from 
arising when an injury occurs after the 
time limitation has expired. An action 
b^sed on a defect not discovered until 
after the time limitation has expired 
would likewise be precluded.

Id. at 365.*

III. EQUAL PROTECTION
[2] Scales and Carson argue that AS 

09.10.055 violates the equal protection 
clauses of the state and federal constitu­
tions because (1) it does not protect all 
defendants similarly situated and (2) the 
two-year savings period in subsection (b) 
unfairly discriminates against plaintiffs in­
jured in the seventh and eighth years after 
construction. The design professionals 
contend that the injured plaintiffs lack

6. AS 09.10.055 is one of many state statutes 
enacted as a result of a concerted national lob­
bying effort by design professionals sparked by 
an increase in their potential liability for design 
and construction defects. Sec, c.g .. Collins. 
Limitation of Action Statutes for Architects and 
Builders—A i  Examination of Constitutionality,
29 Fed’n of Ins.Couns.0. 41. 44-45 (1978).

standing to challenge the statute on the 
first of these grounds, because the plain­
tiffs are not members of the class of unpro­
tected defendants. The design profession­
als further contend that the statute is con­
stitutional.

Standing. The injured plaintiffs’ first 
constitutional claim is based on the rights 
of third parties—potential defendants, such 
as owners and tenants, who are not pro­
tected by the statute.7 Every court which 
has addressed the issu- has concluded that 
persons such as the plaintiffs are proper 
parties to 'sse r t this claim, because they 
are precluded from asserting their own 
rights against a.'Tendants who might other­
wise be liable; the statute narrows the 
group against which recovery is available. 
McClanahan v. American Gilsonite, 494 
F.Supp. 1334, 1342-44 (D.Colo.1980); Ski- 
buya v. Architects Hawaii, 65 Hawaii 26, 
647 P.2d 276, 282 (1982). The injured plain­
tiffs' interest in invalidating the statute is 
as great as that of the materialman or the 
defendant in possession. Klein v. Catala­
no, 386 Mass. 701, 437 NF.2d 514, 523 
(1982). We find this reasoning persuasive, 
therefore, we conclude that the injured 
plaintiffs have standing to assert the equal 
protection challenge.

[3] Equal protection. When a plaintiff 
challenges a statute on state and federal 
equal protection grounds, the first question 
we must consider is whether the constitu­
tional claimant asserts a fundamental con­
stitutional right or the statute uses a sus­
pect classification. State r. Erickson, 574 
P.2d 1, 12 (Alaska 1978). If the answer to 
either question is “yes," then the statute is 
unconstitutional under the federal standard 
absent a compelling state interest Id.

[4] This statute classifies defendants 
based on their occupation or the nature of 
the work they perform; it classifies plain­
tiffs based on the time of their injury.

7. The statute expressly excludes from its protec­
tion owners, tenants and others in possession. 
AS 09.10.055(d). Most courts construe the stat­
ute to exclude materialmen and manufacturers 
of component parts as well.

'■r'
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Neither is a suspect class. The right as­
serted is the interest in suing a particular 
party, which is not a fundamental constitu­
tional right; nonetheless, the interest in 
redressing wrongs through the judicial pro­
cess is a significant one. Wilson v. M unic­
ipality o f  Anchorage, 669 P.2d 569, 572 
(Alaska 1983). We, therefore, conclude 
that the compelling state interest standard 
does not apply and we may analyze the 
significant constitutional claims asserted 
under the fair and substantial relationship 
test of the state constitution. Eridcson, 
574 P.2d at 12.

[5] We next examine the statutory pur­
pose to determine whether it is a legitimate 
exercise of the state 's police power. Id. 
The purpose of the statute is to encourage 
construction and avoid stale claims by 
shielding certain defendants from potential 
future liability. See Yarbro v. Hilton Ho­
tels, 655 P.2d 822, 825-27 (Colo.1982). We 
believe that these are legitimate govern­
ment purposes.

The final step is to examine the means to 
determine whether they substantially fur­
ther the statutory purpose. Erickson, 574 
P.2d a t 12. In doing so, we do not hypothe­
size facts which would sustain otherwise 
questionable legislation. Isakson v. Rick­
ey, 550 P.2d 359, 362 (Alaska 1976).

Scales argues tha t AS 09.10.055 is uncon­
stitutional because it fails to protect own­
ers, tenants, and materialmen, while pro­
tecting others who are similarly situated, 
such as architects, planners, engineers, and 
construction contractors. Turner Con­
struction contends that there are substan­
tial differences between these groups justi­
fying the statutory distinction.

Many courts have suggested distinctions 
to justify the challenged classification. 
The exclusion of owners, tenants, and oth­
ers in possession is most often rationalized 
by the fact that such persons have continu­
ing control over access to and maintenance 
of the property. Klein, 437 N.E.2d a t 522- 
25; Freezer Storage, 382 A.2d a t 718. 
Some courts also point to the different

treatment of owners and tenants a t com­
mon law, such as the larger class of poten­
tial plaintiffs which may sue design profes­
sionals, the legal theories available to those 
plaintiffs, and the common law defenses 
available only to landlords and tenants. 
Freezer Storage, 382 A.2d at 718-20. Oth­
ers cite the possibility of defective mainte­
nance and alterations. Yarbro, 655 P.2d at 
827-28.

Various justifications are also found to 
support the distinction between material­
men and design professionals.* One argu­
ment is that, because materialmen provide 
standard goods manufactured by standard 
processes, they may be held to higher qual­
ity control standards than the design pro­
fessional, whose work is often unique and 
cannot be completely tested. Klein, 437 
N.E.2d at 524; Freezer Storage, 382 A.2d 
at 719. In other words, buildings are more 
complex than their component parts. 
Freezer Storage, 382 A.2d 3t 719. Fur­
thermore, design professionals have special 
expertise; they should be encouraged to 
experiment and their creativity should not 
be stifled. Klein, 437 N.E.2d at 524; 
O'Brien r. Hazelet & Erdal, 410 Mich. 1, 
299 N.W.2d 336, 342 (1980).

We are not persuaded by any of these 
diverse rationales. One effect of the sta t­
ute of repose is to eliminate the statutory 
right of contribution among tortfeasors. 
In Arctic S tructures v. Wedmore, 605 P.2d 
426, 435 (Alaska 1979), we ruled that the 
Uniform Contribution Among Tortfeasors 
Act, AS 09.16.010-.060, did not abolish the 
common law rule of joint and several liabili­
ty; therefore, each tortfeasor whose negli­
gence is a proximate cause of an indivisible 
injury remains individually liable for all 
compensable damages attributable to that 
injury. It follows that whenever an unpro­
tected owner is 50% at fault and a protect­
ed contractor is 50% at fault, the unprotect­
ed owner would he 10C7o liable for all dam­
ages, without a remedy for contribution. 
The statute of repose, therefore, does not 
entirely abrogate liability for defective de­

8. F o r  p u rp o se s  o f  a rg um en t , w e  a s sum e  w ith o u t  te r ia lm e n  o r  m a n u fa c tu re r s , 
d e c id in g  th a t AS 09.10.055 d o e s  no t p ro te c t ma-
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sign work, but Bhifts i t  Thus, the poten­
tial interest of joint tortfeasors in obtaining 
contribution, in addition to the claimant's 
interest in suing a particular party, must 
be considered.

In our view, there is no substantial rela­
tionship between exempting design profes­
sionals from liability, shifting liability for 
defective design and construction to own­
ers and material suppliers, and the goal of 
encouraging construction. The shift of lia­
bility to unprotected parties decreases their 
incentive to build in corresponding measure 
to the increased incentives of protect.-u par­
ties. If  anything, the disincentive on the 
part of owners may be greater than their 
proportional measure of liability shift, be­
cause they may be liable for a product over 
which they have no control. Moreover, de­
sign defects may be catastrophic, and ex­
perimental designs shift correspondingly 
greater unknown risks to owners, giving 
them even more reason not to finance con­
struction. Thus, we believe that the statu­
tory means are not substantially or ration­
ally related to the ends. We conclude that 
AS 09.10.055 violates the equal protection 
clause of the Alaska Constitution.

The decisions of the superior court in 
File Nos. S-1429 and S-1600 are AF­
FIRMED.

Robert MERRY, Appellant,

T.
STATE o f Alaska, Appellee.

No. A-1635.

Court of Appeals of Alaska.

March 25, 1988.
Rehearing Denied April 12, 1988.

While defendant was on probation for 
misconduct involving contro"ed substance 
in third degree, defendant pled no contest

to another felony. The State then moved 
to revoke defendant’s probation based on 
the second felony conviction. The Superior 
Court, Third Judicial District, Anchorage, 
S J . Buckalew, Jr., J., revoked defendant’s 
probation and imposed sentence of three 
and one-half years, and defendait appeal­
ed. The Court of Appeals, Coata, J., held 
that; (1) court's later imposition of consec­
utive sentence after mistakenly imposing 
concurrent sentence did not constitute dou­
ble jeopardy; (2) court's pronouncement of 
sentence outside presence of defendant and 
his counsel constituted harmless error; and
(3) imposition of sentence for probation vio­
lation after violation was considered as ag­
gravating factor at another sentencing pro­
ceeding did not violate double jeopardy.

Affirmed.

1. Criminal Law «=189
Once sentence is legally imposed and 

not subject to change under criminal rules, 
double jeopardy bars court from increasing 
sentence. U.S.C-A. ConstAmend. 5.

2. Criminal Law «=»189
Court’s later imposition of consecutive 

sentence after mistakenly imposing concur­
rent sentence did not violate constitutional 
provisions prohibiting double jeopardy; it 
was clear from sentencing record that 
court made mistake and that court intended 
to impose consecutive sentence. U.S.Cj L 
ConstAmend. 5.

3. Criminal Law <£=987
Not every correction in judgment re­

quires presence of defendant; however, 
sentencing is critical stage of criminal pro­
ceeding, at which defendant should be 
present

4. Criminal Law <*=>1177
Court’s pronouncement of sentence 

outside presence of defendant and his coun­
sel constituted harmless error, where de­
fendant was given notice of fact that court 
had made change in sentence on record and 
defendant never asked court to repro- 
nounce sentence in his presence.
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S e n a to r  Robin T ay lor  
C hair , S e n a te  J u d ic ia r y  
A laska S t a t e  C a p ito l  
Juneau, A laska  99801-1182

re:  SB 73, L i a b i l i t y  o f  D e s ig n /C o n s tr u c t io n  P r o f e s s i o n a l s

Dear S e n a to r  T a y lo r ,

The A lask a  t r i a l  la w y ers  oppose SB 73 which i s  c u r r e n t ly  in  S en a te  
J u d i c i a r y .

T h is  b i l l  a t te m p ts  t o  o v er tu rn  a r e c e n t  A laska Supreme Court 
d e c i s i o n  and t o  e s t a b l i s h  a t e n  y ear  s t a t u t e  o f  r e p o se  f o r  s u i t s  
a g a i n s t  c o n s t r u c t io n  d e s ig n  p r o f e s s i o n a l s .  F i r s t ,  th e  b i l l  i s  
m a n i f e s t l y  u n f a ir  t o  th e  in n o c e n t  v ic t im s  o f  n e g l i g e n t l y  d e s ig n e d  
b u i l d i n g s .  Second, i t  may w e l l  be s t r i c k e n  as u n c o n s t i t u t i o n a l  by 
th e  A lask a  Supreme C ourt. T h ird , enactm ent o f  SB 73 i s  u n l i k e l y  t o  
have any a p p r e c ia b le  e f f e c t  on th e  in su ra n ce  premiums p a id  by 
d e s ig n  p r o f e s s i o n a l s .  F i n a l l y ,  p a ssa g e  o f  t h i s  b i l l  may r e s u l t  in  
s i g n i f i c a n t  a d d i t io n a l  s o c i a l  s e r v i c e  c o s t s  t o  th e  S t a t e  o f  A la sk a .

I have e n c lo s e d  two p o s i t i o n  p ap ers on th e  b i l l .  Both were w r i t t e n  
by Russ Winner. I f  you w ish  a d d i t io n a l  in p u t on t h i s  i s s u e  from 
t h e  A laska  t r i a l  la w y e r s ,  p l e a s e  do n o t  h e s i t a t e  t o  c a l l .

Thank you.

f t  -
Debra C. Grave 
E x e c u t iv e  D ir e c to r  
d c h / e n c l .
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S .B . 73: LIABILITY OF DESIGN/CONSTRUCTION PROFESSIONALS

In 1967, t h e  A laska  l e g i s l a t u r e  e n a c te d  AS 0 9 .1 0 .0 5 5 .  T h is  
s t a t u t e  e s t a b l i s h e d  a s i x  y ea r  s t a t u t e  o f  rep o se  f o r  s u i t s  a g a i n s t  
a r c h i t e c t s ,  e n g in e e r s  and c o n t r a c t o r s  c o n c er n in g  t h e i r  n e g l ig e n c e  
in  th e  d e s ig n  or s u p e r v i s io n  o f  c o n s t r u c t io n  o f  a b u i ld in g  in  
A la sk a .  I t  was w id e ly  c r i t i c i z e d  as u n fa ir :  I f  a b u i ld in g
c o l l a p s e d  d u r in g  th e  s e v e n th  y e a r  a f t e r  i t s  c o n s t r u c t io n  k i l l i n g  
i t s  i n h a b i t a n t s ,  no s u i t  c o u ld  be f i l e d  a g a in s t  th e  n e g l i g e n t  
a r c h i t e c t ,  e n g in e e r  or  c o n t r a c t o r .  A c c o r d in g ly ,  a number o f  
s u p e r io r  c o u r t  d e c i s i o n s  in  A laska  had r u le d  t h a t  th e  s t a t u t e  was 
u n c o n s t i t u t i o n a l .  Each o f  t h e s e  c a s e s  s e t t l e d ,  how ever, b e fo r e  
th e y  were rev iew ed  by th e  A lask a  Supreme Court.

The m a tte r  f i n a l l y  came b e f o r e  th e  supreme c o u r t  in  Turner  
C o n s tr u c t io n  Company, In c .  v .  S c a l e s , 752 P . 2d 467 (A lask a  1 9 8 8 ) .  
T h ere, t h e  c o u r t  agreed  w ith  t h e  s u p e r io r  c o u r ts  and s t r u c k  AS
0 9 .1 0 .0 5 5  a s  u n c o n s t i t u t i o n a l  under th e  A laska equal p r o t e c t i o n  
c l a u s e .  A p p ly in g  th e  s l i d i n g  s c a l e  o f  j u d i c i a l  s c r u t i n y ,  S t a t e  v .  
E r ic k s o n . 574 P .2d 1, 12 (A laska 1 9 7 8 ) ,  th e  c o u r t  found t h a t  th e  
r i g h t  t o  b r in g  a s u i t  fo r  damages was a s i g n i f i c a n t  r i g h t ,  and t h a t  
l e g i s l a t i o n  r e s t r i c t i n g  t h a t  r ig h t  must b ear  a " f a i r  and 
s u b s t a n t i a l  r e l a t io n s h ip "  t o  a l e g i t i m a t e  p u rp o se . The c o u r t  found  
t h a t  th e  p u rp ose  o f  th e  s t a t u t e  was t o  encourage  th e  d e s ig n  and 
c o n s t r u c t io n  o f  b u i ld in g s  in  A la sk a .

The Turner c o u r t  th en  found t h a t  t h i s  s t a t u t e  d id  n o t  
e f f e c t i v e l y  fu r th e r  t h i s  pu rp ose:  A lthough i t  p r o t e c t e d
a r c h i t e c t s ,  e n g in e e r s  and c o n t r a c t o r s ,  i t  d id  n o t  p r o t e c t  ow ners, 
t e n a n t s  and m ater ia lm en . Thus, i n d i v i d u a l s  in  t h i s  l a t t e r  group  
m ight be su ed  a f t e r  th e  s i x  y e a r  p e r io d .  Under th e  law r e g a r d in g  
j o i n t  and s e v e r a l  l i a b i l i t y  in  e x i s t e n c e  a t  th a t  t im e ,  a d e fen d a n t  
in  t h a t  group m ight th e n  be h e ld  l i a b l e  fo r  up t o  t w ic e  h i s  
p e r c e n ta g e  o f  f a u l t .  In l i g h t  o f  t h i s ,  th e  c o u r t  v iew ed  AS
0 9 .1 0 .0 5 5  a s ,  in  e f f e c t ,  a s t a t u t o r y  s h i f t i n g  o f  l i a b i l i t y  from 
d e s ig n  and c o n s t r u c t io n  p r o f e s s i o n a l s  t o  owners, t e n a n t s  and 
m a ter ia lm en . S in c e  t h i s  l a t t e r  group would c o n t in u e  t o  have a 
d i s i n c e n t i v e  t o  c o n s t r u c t  b u i l d i n g s ,  th e  c o u r t  r e a so n e d ,  th e  
purpose  o f  th e  s t a t u t e  was n o t  s e r v e d  by i t s  p r o v i s i o n s .  
A c c o r d in g ly ,  th e  s t a t u t e  was found t o  v i o l a t e  t h e  s t a t e  
c o n s t i t u t i o n ' s  equal p r o t e c t i o n  c l a u s e .

S in c e  T u rn er , th e  A laska v o t e r s  approved an i n i t i a t i v e  
a b o l i s h in g  j o i n t  and s e v e r a l  l i a b i l i t y .  Now, each d e fe n d a n t  i s
l i a b l e  o n ly  f o r  h i s  p e r c e n ta g e  o f  f a u l t .  There i s  no p o s s i b i l i t y  
o f  s h i f t i n g  o f  l i a b i l i t y  from a r c h i t e c t s ,  e n g in e e r s  and c o n t r a c t o r s  
t o  ow ners, t e n a n t s  and m ater ia lm en . The narrow b a s i s  f o r  th e  
Turner c o u r t ' s  r e j e c t i o n  o f  AS 0 9 .1 0 .0 5 5  i s  a rg u a b ly  no lo n g e r  
p r e s e n t .



S e i z i n g  on t h i s  p o s s i b i l i t y ,  SB 73 has been in tro d u ced  b e fo r e  
th e  A laska S e n a te  by S e n a to r s  K e l ly ,  Leman, H a lfo rd , P earce  and 
Frank. In e s s e n c e ,  i t  amounts t o  an e f f o r t  to  r e e n a c t  AS
0 9 .1 0 .0 5 5 ,  w ith  s l i g h t  m o d i f i c a t i o n s ,  and t o  o v e r tu r n  T u rn er . I t  
r e p la c e s  th e  s i x  y e a r  l i m i t a t i o n  w ith  a te n  y ea r  l i m i t .  I t  makes 
i t  c l e a r  t h a t  c o n t r a c t o r s  are p r o t e c t e d .  (AS 0 9 .1 0 .0 5 5  was 
somewhat u n c le a r  on t h i s  p o in t ,  a l th o u g h  th e  supreme c o u r t  t r e a t e d  
i t  as  c o v e r in g  c o n t r a c t o r s  a s  w e l l  a s  a r c h i t e c t s  and e n g i n e e r s . )  
I t  makes i t  c l e a r  t h a t  i t  i s  an a b s o lu t e  s t a t u t e  o f  r e p o s e ,  
e x p r e s s ly  o v e r r id in g  th e  d i s c o v e r y  r u le  o f  AS 0 9 .1 0 .1 4 0 .

As was t r u e  e a r l i e r ,  t h i s  c o n s t r u c t io n  s t a t u e  o f  r ep o se  i s  
o b v io u s ly  u n f a ir  t o  in n o c e n t  v i c t i m s  o f  n e g l i g e n t l y  d e s ig n e d  or  
c o n s tr u c te d  b u i l d i n g s .  Other c o n s t i t u t i o n a l  c h a l l e n g e s  t o  th e  
v a l i d i t y  o f  t h i s  b i l l ,  i f  e n a c te d ,  couJd be p r e s e n te d .  However, i t  
i s  not a c e r t a i n t y  t h a t  th e  A laska Supreme Court would a c c e p t  t h e s e  
arguments and a g a in  s t r i k e  th e  b i l l ,  i f  i t  becomes e n a c te d .  
A c c o r d in g ly ,  th e  b i l l  sh o u ld  be s to p p ed  now, and sh ou ld  n ot be  
en a c ted  by t h e  A lask a  l e g i s l a t u r e .

2
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A l a s k a  A c t i o n  T r u s t

TO: S e n a to r  T a y lo r ,  Chair o f  Senate  J u d ic ia r y
S e n a to r  H a lfo r d ,  V ice -C h a ir  o f  S en a te  J u d ic ia r y  
S e n a to r  Jacko  
S e n a to r  D onley  
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**********************************************

On b e h a l f  o f  th e  Academy o f  T r ia l  Lawyers, I have been asked  
t o  e x p r e ss  our s t r o n g  o p p o s i t io n  t o  SB 73. T h is  b i l l  a t tem p ts  t o  
o v er tu rn  a r e c e n t  A laska  Supreme Court d e c i s i o n  and t o  e s t a b l i s h  a 
t e n  year  s t a t u t e  o f  r e p o se  fo r  s u i t s  a g a in s t  c o n s t r u c t io n  d e s ig n  
p r o f e s s i o n a l s .  F i r s t ,  th e  b i l l  i s  m a n i f e s t l y  u n f a ir  t o  th e  
in n o ce n t  v i c t i m s  o f  n e g l i g e n t l y  d es ig n ed  b u i l d i n g s .  Second, i t  may 
w e l l  be s t r i c k e n  a s  u n c o n s t i t u t i o n a l  by th e  A laska Supreme Court. 
T h ird , enactm ent o f  SB 73 i s  u n l ik e ly  t o  have any a p p r e c ia b le  
e f f e c t  on th e  in s u r a n c e  premiums paid  by d e s ig n  p r o f e s s i o n a l s .  
F i n a l l y ,  p a s sa g e  o f  t h i s  b i l l  may r e s u l t  in  s i g n i f i c a n t  a d d i t io n a l  
s o c i a l  s e r v i c e  c o s t s  t o  th e  S ta te  o f  A lask a .

In 1967, t h e  A laska  l e g i s l a t u r e  en a c ted  AS 0 9 .1 0 .0 5 5 .  T h is  
s t a t u t e  e s t a b l i s h e d  a s i x  year  s t a t u t e  o f  r ep o se  f o r  s u i t s  a g a in s t  
a r c h i t e c t s ,  p la n n e r s  and e n g in e e r s  co n cern in g  t h e i r  n e g l ig e n c e  in  
th e  d e s ig n  or  s u p e r v i s i o n  o f  c o n s t r u c t io n  o f  a b u i ld in g  in  A lask a .  
I t  was w id e ly  c r i t i c i z e d  a s  u n fa ir :  I f  a b u i ld in g  c o l l a p s e d  during
th e  se v e n th  y e a r  a f t e r  i t s  c o n s t r u c t io n  in j u r in g  or  k i l l i n g  i t s  
in h a b i t a n t s ,  no s u i t  c o u ld  be f i l e d  a g a in s t  t h e  n e g l i g e n t  d e s ig n  
p r o f e s s i o n a l .  A c c o r d in g ly ,  a number o f  s u p e r io r  c o u r t  d e c i s i o n s  in  
A laska  had r u le d  t h a t  t h i s  s t a t u t e  was u n c o n s t i t u t i o n a l .  Each o f  
t h e s e  c a s e s  s e t t l e d ,  however, b e fo r e  th ey  were rev iew ed  by th e  
A laska Supreme C ourt.

The m a tte r  f i n a l l y  came b e fo r e  th e  supreme c o u r t  in  Turner  
C o n str u c t io n  Company. In c .  v . S c a l e s . 752 P . 2d 467 (A laska  1 9 8 8 ) .  
There, th e  c o u r t  agreed  w ith  th e  su p e r io r  c o u r t s  and s tr u c k  AS
0 9 .1 0 .0 5 5  a s  u n c o n s t i t u t i o n a l  under th e  A laska eq u a l p r o t e c t io n  
c l a u s e .  A p p ly in g  a s l i d i n g  s c a l e  o f  j u d i c i a l  s c r u t i n y ,  S t a t e  v .  
E r ic k s o n . 574 P . 2d 1, 12 (Alaska 1978 ) ,  th e  c o u r t  found t h a t  th e  
r ig h t  to  b r in g  a s u i t  f o r  damages was a " s i g n i f i c a n t  r i g h t ,"  and 
t h a t  l e g i s l a t i o n  r e s t r i c t i n g  th a t  r ig h t  must bear  a " f a i r  and 
s u b s t a n t i a l  r e l a t io n s h ip "  to  a l e g i t im a t e  p u rp ose . The c o u r t  found 
t h a t  th e  p u rp ose  o f  th e  s t a t u t e  was t o  encourage  t h e  d e s ig n  and



c o n s t r u c t io n  o f  b u i ld in g s  in  A lask a , and t h a t  t h i s  was a l e g i t i m a t e  
p u r p o s e .

The Turner c o u r t ,  how ever, found t h a t  AS 0 9 .1 0 .0 5 5  d id  not  
e f f e c t i v e l y  f u r th e r  t h i s  pu rp ose: A lthough i t  p r o t e c t e d  d e s ig n
p r o f e s s i o n a l s ,  i t  d id  n o t  p r o t e c t  owners, t e n a n t s  and m ater ia lm en .  
Thus, in d iv i d u a l s  in  t h i s  l a t t e r  group, who were a l s o  n e c e s s a r y  
p a r t i c i p a n t s  in  th e  c o n s t r u c t io n  p r o c e s s ,  m ight be sued a f t e r  th e  
s i x  y ea r  p e r io d .  F u r th e r ,  under th e  law r e g a r d in g  j o i n t  and 
s e v e r a l  l i a b i l i t y  in  e x i s t e n c e  a t  t h a t  t im e , a d e fe n d a n t  in  th a t  
l a t t e r  group m ight th en  be h e ld  l i a b l e  fo r  up t o  t w ic e  h i s  
p e r c e n ta g e  o f  f a u l t .  In l i g h t  o f  t h i s ,  th e  c o u r t  v iew ed AS
0 9 .1 0 .0 5 5  a s ,  in  e f f e c t ,  a s t a t u t o r y  s h i f t i n g  o f  l i a b i l i t y  from 
d e s ig n  p r o f e s s i o n a l s  t o  ow ners, t e n a n t s  and m a ter ia lm en . S in ce  
t h i s  l a t t e r  group would c o n t in u e  t o  have a d i s i n c e n t i v e  to  
c o n s t r u c t  b u i ld in g s ,  th e  c o u r t  reaso n ed , th e  p u rp o ses  o f  th e  
s t a t u t e  were not s e r v e d  by i t s  p r o v i s i o n s .  A c c o r d in g ly ,  th e  
s t a t u t e  was found to  v i o l a t e  th e  s t a t e  c o n s t i t u t i o n ' s  equal 
p r o t e c t i o n  c la u s e .

S in c e  T u rn er , th e  A laska  v o t e r s  approved an i n i t i a t i v e  
a b o l i s h in g  j o i n t  and s e v e r a l  l i a b i l i t y .  Now, each  d e fen d a n t  i s  
l i a b l e  o n ly  fo r  h i s  p e r c e n ta g e  o f  f a u l t .  AS 0 9 .1 7 .0 8 0 .  There i s  
no p o s s i b i l i t y  o f  s h i f t i n g  o f  l i a b i l i t y  from d e s ig n  p r o f e s s i o n a l s  
t o  ow ners, t e n a n t s  and m ater ia lm en . A rguably , under a narrow 
r e a d in g  o f  T u rn er , th e  b a s i s  fo r  th e  c o u r t ' s  r e j e c t i o n  o f  AS
0 9 .1 0 .0 5 5  i s  no lo n g e r  p r e s e n t .

S e i z i n g  on t h i s  p o s s i b i l i t y ,  SB 73 a t te m p ts  t o  r e e n a c t  AS
0 9 .1 0 .0 5 5 ,  w ith  some m o d i f i c a t i o n s ,  and t o  o v e r tu r n  T u rn er . I t  
r e p la c e s  th e  s i x  y e a r  l i m i t a t i o n  w ith  a t e n  y ea r  l i m i t .  I t  appears  
t o  p r o t e c t  c o n t r a c t o r s  a s  d e s ig n  p r o f e s s i o n a l s ,  a t  l e a s t  i n s o f a r  as  
th e y  are  in v o lv e d  in  th e  d e s ig n  phase  o f  a c o n s t r u c t io n  p r o j e c t . 1 
F u r th e r ,  SB 73 can be read a s  expanding AS 0 9 .1 0 .0 5 5  by p r o t e c t in g  
c o n t r a c t o r s  in  t h e i r  c o n s t r u c t io n  a c t i v i t i e s  (a s  opposed t o  t h e i r  
d e s ig n  a c t i v i t i e s )  a s  w e l l :  I t  a p p l i e s  i n t e r  a l i a  t o  " n e g l ig e n c e
in  t h e  c o n s t r u c t io n  . . .  o f  an improvement t o  r e a l  p r o p e r ty ."  
F i n a l l y ,  SB 73 makes i t  c l e a r  t h a t  i t  i s  an a b s o l u t e  s t a t u t e  o f  
r e p o s e ,  e x p r e s s ly  o v e r r id in g  th e  d i s c o v e r y  r u le  o f  AS 0 9 .1 0 .1 4 0 .

SB 73 sh ou ld  n o t  be p a s s e d .  F i r s t ,  as was t r u e  e a r l i e r ,  t h i s  
b i l l  i s  o b v io u s ly  u n f a ir  t o  in n o c e n t  v i c t i m s  o f  n e g l i g e n t l y  
d e s ig n e d  or  c o n s tr u c t e d  b u i l d i n g s .  By way o f  exam ple, su pp ose  th e  
r o o f  o f  an e le m en ta ry  s c h o o l  c o l la p s e d  e le v e n  y e a r s  a f t e r  
c o m p le t io n  o f  c o n s t r u c t io n  due t o  an e n g in e e r in g  f i r m 's  n e g l ig e n t  
c a l c u l a t i o n  o f  th e  r o o f ' s  a b i l i t y  t o  carry  a snow lo a d .  Under SB

1 AS 0 9 .1 0 .0 5 5  was somewhat u n c le a r  on t h i s  p o i n t .  However, 
t h e  supreme c o u r t  in  Turner t r e a t e d  i t  a s  c o v e r in g  c o n t r a c t o r s  
in v o lv e d  in  th e  d e s ig n  p r o c e s s  a s  w e l l  a s  a r c h i t e c t s  and e n g in e e r s .  
752 P .2d a t  471.



73, no r e c o v e r y  cou ld  be had a g a in s t  the  r e s p o n s ib le  e n g in e e r in g  
firm  or i t s  in s u r e r  fo r  t h e  d e a th s  or  i n j u r i e s  o f  th e  s c h o o l ' s  
c h i ld r e n .  L ik e w ise ,  th e  s c h o o l  d i s t r i c t  co u ld  not r e c o v e r  from th e  
e n g in e e r in g  f irm  or  i t s  in s u r e r  f o r  th e  c o s t  o f  r e p a ir s  t o  th e  
s c h o o l  r o o f .

Second, SB 73 may w e l l  be found u n c o n s t i t u t i o n a l  by th e  A laska  
Supreme Court fo r  th e  same r e a so n s  as  AS 0 9 .1 0 .0 5 5 .  The c o u r t  
would l i k e l y  ap p ly  th e  same eq u a l p r o t e c t i o n  a n a l y s i s  a s  i t  d id  in  
T u rn er . J in c e  in n o ce n t  v i c t i m s  o f  n e g l i g e n t l y  d e s ig n e d  b u i ld in g s  
would be d e p r iv e d  o f  th e  " s i g n i f i c a n t  r ig h t"  o f  a c c e s s  t o  th e  
c o u r t s ,  SB 73 would s u r v iv e  j u d i c i a l  s c r u t in y  under th e  A laska  
eq u a l p r o t e c t i o n  c la u s e  o n ly  i f  i t  b ea rs  a " f a i r  and s u b s t a n t i a l  
r e l a t io n s h ip "  t o  i t s  purpose  o f  en courag in g  th e  d e s ig n  and 
c o n s t r u c t io n  o f  b u i ld in g s  in  A la sk a .

As was t r u e  under th e  p r io r  s t a t u t e ,  th e  s t a t u t e  o f  r e p o se  o f
SB 73 would n ot p r o t e c t  ow ners, t e n a n t s ,  and m ater ia lm en . As th e
supreme c o u r t  n o ted  in  Turner, t h e s e  are  a l l  e s s e n t i a l  p a r t i c i p a n t s  
in  th e  c o n s t r u c t io n  o f  improvements on r e a l  e s t a t e .  To exempt some 
but n ot a l l  o f  th e  n e c e s s a r y  p a r t i c i p a n t s  in  t h e  c o n s t r u c t io n  
p r o c e s s  would not have th e  d e s i r e d  e f f e c t  o f  enco u rag in g  th e  d e s ig n  
and c o n s t r u c t io n  o f  b u i ld in g s  in  A lask a . The u n p r o te c te d  
p a r t i c i p a n t s  co u ld  s t i l l  be found l i a b l e ,  under th e  d i s c o v e r y  r u l e ,  
even a f t e r  th e  t e n  year  s t a t u t e  o f  rep o se  o f  SB 73 .

I t  i s  t r u e  t h a t  a f t e r  t h e  r e c e n t  i n i t i a t i v e ,  t h e s e  u n p r o te c te d  
p a r t i c i p a n t s  can be found l i a b l e  f o r  o n ly  t h e i r  p e r c e n ta g e  o f  
f a u l t ,  r a th e r  than d ou b le  t h a t  amount. Thus SB 73 d o es  n o t  e f f e c t  
a p a r t i a l  s h i f t i n g  o f  l i a b i l i t y  from th e  p r o t e c t e d  t o  th e
u n p r o te c te d  p a r t i c i p a n t s ,  a s  d id  AS 0 9 .1 0 .0 5 5  b e f o r e  th e
i n i t i a t i v e .  N o n e th e le s s ,  even  a f t e r  enactm ent o f  SB 73 th e  
u n p r o te c te d  p a r t i c i p a n t s  would s t i l l  have a d i s i n c e n t i v e  t o  engage  
in  th e  c o n s t r u c t io n  p r o c e s s .  A c c o r d in g ly ,  th e  Supreme Court may 
w e l l  s t r i k e  SB 73 fo r  th e  same rea son  i t  s t r u c k  AS 0 9 .1 0 .0 5 5  in  
T u rn er: i t  f a i l s  t o  bear  a s u b s t a n t i a l  r e l a t i o n s h i p  t o  en cou rag in g
th e  d e s ig n  and c o n s t r u c t io n  o f  b u i ld in g s  in  A la sk a . Owners, 
t e n a n t s ,  and m ateria lm en would s t i l l  be l i a b l e  and m ight s t i l l  b a lk  
a t  p la y in g  t h e i r  r o l e s  in  th e  c o n s t r u c t io n  p r o c e s s .

C o n s tr u c t io n  s t a t u t e s  o f  r ep o se  have been s t r u c k  as
u n c o n s t i t u t i o n a l  in  a number o f  ouher s t a t e s  b e s id e s  A la sk a . These  
d e c i s i o n s  r e l y  on a v a r i e t y  o f  ground s, in c lu d in g  eq u a l p r o t e c t i o n ,  
due p r o c e s s ,  or th e  p r o h i b i t i o n  a g a in s t  s p e c i a l  l e g i s l a t i o n .  The 
A laska Supreme Court, when c a l l e d  upon t o  rev iew  SB 7 3 , m ight w e l l  
s t r i k e  i t  under any o f  t h e s e  p r o v i s i o n s  o f  th e  A laska c o n s t i t u t i o n .  
A c c o r d in g ly ,  b e fo r e  c o n s id e r in g  p a ssa g e  o f  t h i s  b i l l ,  an o p in io n  
from th e  A tto r n e y  G eneral sh ou ld  be sought r e g a r d in g  i t s  
c o n s t i t u t i o n a l i t y .

T h ird , SB 73 can be j u s t i f i e d  a s  encou rag in g  t h e  d e s ig n  and 
c o n s t r u c t io n  o f  b u i ld in g s  in  A laska  o n ly  t o  th e  e x t e n t  t h a t  i t  can
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be shown t o  red uce  th e  l i a b i l i t y  in su r a n c e  premiums fo r  d e s ig n  
p r o f e s s i o n a l s .  However, no e v id e n c e  has been p r e se n te d ,  in  A laska  
or e l s e w h e r e ,  t h a t  enactm ent o f  " t o r t  reform" has had much i f  any 
e f f e c t  on in su r a n c e  r a t e s .  I n s t e a d ,  in su ra n ce  r a t e s  appear t o  be 
d r iv e n  p r i n c i p a l l y  by in su ra n ce  com panies' in v estm en t s t r a t e g i e s  
and t h e i r  r a t e s  o f  re tu rn  on in v e s tm e n ts .  The l e g i s l a t u r e  sh ou ld  
c o l l e c t  f u r t h e r  in fo r m a tio n , and h o ld  fu r th e r  h e a r in g s  i f  
n e c e s s a r y ,  t o  examine what e f f e c t ,  i f  any, enactm ent o f  SB 73 would  
have on t h e  l i a b i l i t y  in su ran ce  r a t e s  o f  d e s ig n  p r o f e s s i o n a l s .

F i n a l l y ,  SB 73 sh ou ld  be accompanied by a f i s c a l  n o te .  
Enactment o f  t h i s  b i l l  might w e l l  in c r e a s e  th e  c o s t s  o f  p r o v id in g  
s o c i a l  s e r v i c e s  in  A laska . I f  t h e  b i l l  i s  en a c ted  and w i th s ta n d s  
j u d i c i a l  s c r u t i n y ,  i t  i s  i n e v i t a b l e  t h a t  fu tu r e  c a t a s t r o p h i c a l l y  
in ju r e d  v i c t i m s  o f  th e  c o l l a p s e  o f  b u i ld in g s  w i l l  go uncom pensated. 
The c o s t  o f  t h e i r  m ed ica l tr e a tm e n t ,  ca re  and su p p ort w i l l  have t o  
be borne by t h e  s o c i a l  s e r v i c e  a g e n c ie s  o f  th e  S t a t e  o f  A lask a .
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Impacts of Statutes of Limitation and Repose
by W illy Van H em ert, P .E.

Almost th irty  years have passed 
since the 1961 enactm ent of the firs t 

jm ecial s ta tu te  of lim itation for 
wsuits against architects, engi­

neers and others who design and 
build construction projects. D uring 
this period, much in te rest has  been 
focused on the legislative program s 
th a t led to the enactm ent of such 
sta tu tes  and their in terp re ta tion  by 
the courts once enacted.

It is the purpose of th is  article to 
provide basic inform ation regarding 
sta tu tes of lim itation and repose and 
their im pact on the design profes­
sional.

Statute o f Repose vs. Statute 
o f Limitation

The s ta tu te  of lim itation refers to 
a lim ited period of tim e during  which 
a p lain tiff m ust file an  action afte r 
the cause of action accrues; th a t  is, 
from the tim e the injury or dam age 
was first discovered or reasonably 
should have been discovered. This 
lim ited period of tim e is usually  in 
v e two to th ree  year range.

A sta tu te  of repose, on the  o ther 
hand, bars  an action for in jury  or
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dam age after a stated  period of tim e 
following substan tial completion of 
the project.

T hus, in jury  or dam age flowing 
from a  constructed facility more than  
the  num ber of years sta ted  in the 
law (on the average between seven 
and  eight years) is barred  and the 
question of th e  alleged negligence of 
the design professional is no t subject 
to legal procedures.

Why is there  a s ta tu te  of repose 
dealing w ith construction activities 
such as buildings, roadways and so 
forth? W ithout such a  s ta tu te , 
builders, designers, architects and 
others in the  building trades are  
subject to an  alm ost indefinite period 
of liability.

However, we all understand  th a t  
physical improvements become 
increasingly affected by operation 
and  m aintenance activities, as well 
as modifications and im provem ents 
to the original facilities with the 
passage of tim e. I t would seem 
reasonable to assum e th a t  once a 
facility has been used safely for a 
num ber of years, the facility itse lf 
should be deemed safe.

I t  is under th is general prem ise 
th a t  legislators have enacted legisla­
tion th a t  strikes a balance between

the in te rests  of potential plaintiffs 
and the in terests of potential defen­
dan ts  who have a righ t to be free 
from su it after the passage of a 
reasonable period of time. The 
p lain tiff is still free to pursue a claim 
aga in st the owner or ten an t in 
possession of the building or facility; 
and  therefore, the p lain tiff is not left 
w ithout a remedy.

Historical Perspective

Since 1961, 47 states, as well as 
the  D istrict of Columbia and Puerto 
Rico, have passed legislation dealing 
w ith the  s ta tu te  of repose. Of the 
original 49 laws, 44 were taken to 
co u rt T h irty  three have been ruled 
constitu tional and nine have been 
ru led  unconstitutional. A laska is 
included in the la tte r  group.

C urrently , 40 sta tes have a 
s ta tu te  of repose specifically for 
design professionals of which 33 
have been successfully tested in 
court.

The tim e period of the various 
s ta tu te s  of repose are  tabulated in 
Figure 1.

See REPOSE, page 7

R T I C L E  BY W I L L I E  V A N  H E M E R T ,  P. 
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figure 1. Status of Current Statutes of Repose

It is in teresting  to note th a t the 
ength of tim e for legal action to take 
:lace does not appear to be a prima- 
y  reason for ru ling  the sta tu te  
^constitu tional. In  fact, Victor 
3’Shinner, a  m ajor in su rer of archi- 
ects and engineers, has indicated 
h a t 89.3% of a ll cases are brought 
orward in the f irs t six years after 
ubstantial completion. This increas- 
s only slightly to 96.8% after the 

year.

The Constitutionality Issue
Why are the s ta tu te s  of repose 

uled unconstitutional? The prim ary 
rgum ent is based on preserving the 
}ual protection clause of the consti- 
ltion. This was the  argum ent used 
efore Alaska’s suprem e court in 
988 in the consolidated cases of 
'u rner Construction vs. Robert 
cales and Iverson Construction vs. 
JeWayne Carson.

In the first case, Robert Scales 
offered property dam age when a 
re occurred in the  W interbrook 
.partm ents. T u rn e r Construction, 
re prime contractor, was sued due 
r their alleged negligent construc- 
on and insta lla tion  of a fireplace.
In the second case, DeWayne 

'arson was in jured  while attem pt- 
rg to install on autom atic garage 
oor opener. Mr. C arson sued the 
gilder, Iverson Construction, and 

subcontractor for faulty  construc- 
on. Both cases were brought more

than  six years a fte r substan tia l 
completion of the structures.

The A laska suprem e court was 
asked to determ ine if  the s ta tu te  of 
repose, under which both contractors 
sought protection, was constitution­
al. In  its  evaluation, tho court 
recognized o ther parties including 
owners and  ten an ts  have continuing 
control over access to and m ain te­
nance of the  properties. They recog­
nized th a t  design professionals are 
open to su it by a larger num ber of 
plaintiffs th a n  are  owners and 
tenan ts whom are given special 
common law  defenses.

The court recognized the distinc­
tion between m aterialm en (suppliers 
of building components) and design 
professionals. T h a t is, m aterialm en 
provide s tandard  goods m anufac­
tured by standard  processes. They 
may, therefore, be held to higher 
quality control standards th an  the 
design professional, whose work is 
often unique and  cannot be com­
pletely tested. In o ther words, 
buildings are  more complex th an  
their component parts.

And lastly, the court recognized 
th a t design professionals have 
special expertise and  they should be 
encouraged to experim ent and 
advance new concepts and ideas 
ra th e r then  be stifled by the th re a t 
of unlim ited  liability.

However, a fte r recognizing all 
these elem ents, which form the basis 
of the s ta tu te  of repose, the suprem e 
court rejected them  as being unper­
suasive. The only rational argum ent 
brought forward by the  court for 
declaring the s ta tu te  of repose 
unconstitutional was the fact th a t  it  
w ent aga in st th e  common law rule of 
jo int and several liability (i.e. anyone 
whose negligence is in any way p a rt 
of the cause of an  in jury  is liable for 
all compensable dam ages a ttr ib u t­
able to th a t  injury).

However, in  1988, the people of 
Alaska voted to repeal several 
liability to the  ex ten t th a t  no one can 
ever be held financially responsible

for more th a n  twice th e ir  contributo­
ry  negligence. On th a t  fact alone, we 
believe the  suprem e court m ay be 
forced to reconsider the m erits of the 
same s ta tu te , were it  enacted by the 
legislature today.

Implications fo r Design 
Professionals

W hat consequences are in  store 
for design professionals i f  Alaska 
does no t re -e n a c t a  s ta tu te  of 
repose? T his is probably best ex­
plained by the  case of tho M ianus 
River Bridge collapse in Connecticut 
in 1988. Tfie^esigfTeirgingerAyas—  
nam ed as a  defendant in legal action 
although the design was performed 
over 25 years  ago! The engineer had 
a long legal figh t (also having to go 
to the suprem e court) b u t was 
eventually relieved of any liability 
based on the  s ta tu te  of repose. Can 
you im agine defending a design you 
performed 25 years  ago?

Suits ag a in s t design professionals 
are not unusua l. In fact, in the past 
decade, firm s averaged over one 
claim every th ree  years. Yet of the 
claims b rought aga in st design 
professionals, 80% were successfully 
defended w ith no paym ents to the 
plaintiff. U nfortunately, in all cases, 
the design professional was required 
to defend h is actions a t considerable 
cost

This personal liability is no t ju s t 
lim ited to p riva te  sector design

See R E P O S E ,page 11
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November Meeting Report

SEAA joined forces with EERI for 
a lunch meeting in November. The 
speaker was Dick Malle of the 
United States Geological Survey who 
talked about the location and data 
collection of strong motion accelo- 
graph instruments in the state.

January Meeting Announced

The next meeting is scheduled for 
Tuesday, January 22,1991. The 
speakers will be Ron Watts and Will 

‘ bott, both with tho Municipality of 
.-ichorage, who will discuss earth­
quake preparedness and disaster 
relief plans.

SEAA is trying to coordinate 
efforts with the Municipality to have 
response teams ready in the event of 
a major catastrophe to inspect 
structures starting with emergency 
shelters and continuing through 
public and private buildings.

Anyone wishing to attend should 
contact Tanya Bratslavsky at 348-  
5214 or Andy Stember at 561-1733.

•REPOSE
Continued, from page 7

professionals. Public employees are 
also being named in suits and they 
are finding that they are not neces­
sarily protected by the governmental 
agency by whom they are employed 
if negligence is involved.

And what happens when an 
ividual leaves his employer, 

whether private or public? Insur-

Alaska Designs

ance companies are very reluctant to 
provide prior acts insurance if  there 
is no defined limit to their potential 
liability. This was evident several 
years ago when the majority of 
professional liability insurance 
carriers pulled out of Alaska. Those 
firms who had to find new insurance 
carriers found it cost prohibitive, if  
not impossible, to obtain prior acts 
coverage.

The statute of repose impacts all 
design professionals, as well as the 
general public, for it is the general 
public who eventually pays for 
higher insurance premiums, unnec­
essary litigation and the eventual 
loss of America's technical compe­
tence.

The statute of repose is not 
intended to protect design profes­
sionals who are negligent. It does, 
however, protect against unreason­
able litigation and sets a distinct 
limit to potential liability.

We must all work together to 
insure re-enactment of this impor­
tant statute.

The activities, the products and  
the opportunities o f (surveying and  
mapping) are not wisely managed on 
a statewide basis. Consider the 
following:

• There is little, i f  any, interdepart­
mental coordination o f surveying  
and mapping activities:

® Alaska is one o f only a few states 
not providing annual recommen­
dations to the U.S. Geological 
Survey regarding Alaska's priori­
ties; hence Alaska is losing m il­
lions o f dollars annually in 
benefit;

• There is no effort to establish data  
exchange standards so that 
multiple use can be achieved o f  
Alaska's tremendous existing  
computerized survey, mapping
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and related data;
• Alaska has no requirement that 

valuable surveying and mapping 
information be preserved, nor even 
cataloged as to content and  
location, so that others may benefit 
from its existence.

Since its inception, SM AB has 
operated without a budget. The 
voting private sector members have 
donated their time and personally 
paid for travel and expenses because 
they feel very strongly about their 
mission.

The Board, as presently struc­
tured, has regional representation 
plus ex-officio members from DNR, 
DEC, DCRA and DOT. Since the 
Board's mission crosses agency 
boundaries, it needs higher level 
authority. Creation o f the "Alaska 
Surveying and Mapping Coordinat­
ing Council", at the Governor's level, 
will provide stability and continuity 
for the Board.

Having served as Secretary o f the 
Interior and Alaska's Governor, we 
know you appreciate the value and 
importance o f surveying and mapping. 
For the benefit o f all Alaskans we urge 
you to issue an Executive Order 
creating the "Alaska Surveying and 
Mapping Coordir. :ting Council".

The afternoon session dealt with an 
ongoing proposal to establish survey 
authority over the unorganized 
borough. A draft has been prepared 
for Senator Bettye Fohrenkamp by 
the Legislative Division of Legal 
Services using last year's SB 546 and 
language proposed by the DOT&PF to 
deal with right-of-way plats.

The Surveying and Mapping Adviso­
ry Board analyzed the draft line by line 
in a work session lasting nearly five 
hours. For the most part, differences 
between the private surveying sector, 
native landholding interests, DOT&PF 
and DEC were resolved.

It is hoped the resulting draft will 
become the basis for a new bill early 
in the upcoming legislative session.

•SURVEY
Continued from page S

Alaska Professional Design Council




