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Management Services, Inc.
Two Wisconsin Circle, Chevy Chase, Maryland 20815-7003 « 301/961*9800  Fax 301/951-5h44 « Telex 261029

‘fhoniM H. Porterfield, Jr.

Vice President Direct Dial: 301/961-9877

January 28, 1992

Mr, Art Jacobhs
7060 Saturn Circle
Anchorage, Alaska 99504

RE: Alaska Statute of Response

Dear Mr. Jacobhs:

Pursuant to our telephone conversation of last Friday, Victor O. Schinnerer and
Company hasconducted four special claim studies which measure when claims
are brought against design professionals in relationship to project date of
substantial completion. The studies cover a period of twenty-four years as

follows:

* 1964 Study of,570 claim files

* 1983 Study of 159 claim files

= A New York State Specific Study covering claims filedin 1981,
1982 arid 1983

® A New Hampshire State Specific Studycovering claims filed in
1984 through 1988

As evidenced by all four studies the vast majority of claims filed against Design
Professionals are brought within six years of substantial completion usually
involving parties to the construction process. Claims filed more than six years
after substantial completion almost always involves users of the project. The
fact that design professionals may be sued in these instances in no way
equates to negligence in their performance of professional services going back

5, 10, 20 and more years.

SCHINNERER CLAIMS" STUDY
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The studies also reinforce our belief that there is a legitimate argument to be
made for a Statute of Repose. In view of the complexity of the construction
process isunrealistic to expect parties involved inthe design and construction
of any projectto defend stale claims brought many years after theirinvolvement
with the project has ended; and while normally defensible these claims
represent atremendous financial burden in terms of direct out of pocket cost,

time and money.

A special statute does not impose an unfair burden on an injured party hecause
it direct him or her to seek redress from the owner or occupier of the project,
the party who is most likely to be responsible for the injury and the one in the
best position to have prevented it.

If you have any questions regarding the enclosed material or if we can be of
any further assistance, please let me know.

Cordially,

1M
VOS/THP/im¢
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VICTOR 0. SCHINNERER & COMPANY INC.
SPECIAL CLAIM STUDY
DISTRIBUTION OF CLAIMS IN RELATIONSHIP TO SUBSTANTIAL COMPLETION

Years Brought Within # of Claims % of Claims Cummulative Percentage

One 73* 45.9 45.9
Two 22 13.8 59.7
Three 13 8.2 67.9
Four 13 8.2 76.1
Five 12 7.5 63.6
Six 9 5.7 89.3
Seven 5 3.1 92.4
Eight 5 3.1 95.5
Nine 0 0 95.5
Ten 2 1.3 96.8
Than Ten 5 3.1 99.9
159 99.9 99.9

*Based on CNA"s records, roughly 32.5% of these claims were brought prior
to the date of substantial completion.

Study is based upon a review of 250 CNA files set up between December
1979 and October 1980.

The Date of Substantial Completion was established from information
secured from CNA claim records.

159 flics contained sufficient documentation which could be used for
the purpose of this study.”
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evidence that;

Most claims against design professionals are initiated
within a few years of a project"s substantial

completion.

Claims made 10 years after a project"s substantial

completion are the result of Iinadequate maintenance by
those responsible for a facil-ty, at the time of the
claim< not the result of 1inadequate service by the

original design professionals.

Claims made 10 years, or more, after substantial
completion rarely result in damage payments by the

design professionals.

are incurred by the courts,

plaintiffs, defendants and 1insurance companies 1in
processing claims occurring 10 or more years after a
project"s substantial completion.

A statute of limitations based on empirical claimB data
would benefit tho public and all 1involved

professionals.
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Senator Tim Kell February 3,1993
%a?rman Laboryand Commerce Committee Y

Ca Itol B ddrn m 1
Juneau, A aska 99%82
RE: Senate Bill No. 73

Dear Senator Kelly:

You have requested the Alaska Profe srrfnal Desrﬁ]n Council’s &PDC)
osrtron on the current enate BrII 13, dealing with the Statute of eose

oup of AtOO |ce sed design gro essipnals, statewdde
ggcreetslgsts 10 profe srona architectural, engineering an surveyrng

We have been Wor#ang since the old statute was declared ynconsti utrorhal
7, 10 put In force a new i&;tatuteo ré)ose Our position Is that t

new statute will ad ress the following point

Encoura e Constructron |n Alaska
rovrg cces to the Courts .
Provide rtectron ere Protection is Due
. Aid in Limiting Insurance Rates

Encourage Construction in Alaska
The statute will encourage desrgn professionals to continug to desrg
P%tectsw ich are new a drnr}] vatrvevw hout the worry of fong te
1Dl |tg/ T |s oesnotmean atwe ave construction pro ectswrth
ang S ua |t3/t anwe FO now, it simply will allow the design
fessro reasonably limit' his risk HavrnPast tute o frepose will
ecrease operating costs for de %ngrofessronasrnt fstate
tisa act attrn]espent)rn efens arnstany 0 a whetEer
It be true or meritless, IS born the esr ssrona sole ?/ f
statt(rjte ofreﬁgsewould eun ar otheva aorr of those nvoIve In
esrg constructron TJ rovementst re oert man
Y)vhom ale forced to Pa efense arnstun oun char esa fi are
rought into suits solely to mcreaset epotentra poolo money for
Pa mentto clal ants Natrona&lrtwas oun gero Schinnerer
urance Co., tha orever rspent by a a er e(en mgacase a
esign ro £ssioNa wr hours, Thisexpen rture? time and
enereyre uces produ trv g rarnso eratrri resoyrces, and affects the
utu osrtrve tlook of & firm, This results in a esrtanc towards
Innovall n efen |veor|entat|ontowarscrents ger esrn eesand
an overall increase c0ftto the public. esign pr efsrona wants to
rérovr e the best 0ss1b eservrc A nroteatbe public utilizing current
odes and a professional standard of care

2F



lﬂ]owde E%u | Access to tiie Courts
estatuh oesnoArestrtctaccessto the (iourts Plamtlffsc n still bring aCtIOit

alnst ot ers inclu |ngede5|% ﬁro essionals nthe case of e5|genpro gssionals

h* th em]t[t)stﬁj l ence*mor erto nave a case. Oth erwtse
esatute acttonaterl ars. An]t/ é)eo action can be brought

without proqf of "gross negslgence prlorto Oyears. This is con5|stentW|th45

her states in the United States
£tlestatute or}r art|e3|nvolvedW|hdeS| r%e(t:ts Astudy

%oose IS fair to allg

onesy (itor Schinnerer sfates th at96r8% calm

prro essional’s ﬂre brou twithl 1P ears 0 substant|al com t|on0 lect
he statute wi (ilt (t t e u rom extensive, merd fless cases %/mgu t elr
%r system. It tectthe pubh(i [om spen mg then mon Y claims
which, as proven |nnat|o a statistics, result in no monetary ayment othe
70% ofthettme Thestatute doesnotprotect?emg rofessional swcf
nentufna %orasaresuto gro[s)sne gence raud, fraudulent concealment,
irau uent |srepresentat|on or breach ofan expresswarranty design prOJects

which are a ha7ard

Prowde Protection where Protection is Due
e3| n rot ectis more of a process than an end product Due to the
com eX| econstrucn? progessa roject |snotI|keaman factured
proc tcontlnu% to evolve ar} change up to and fterthesu stantl%

D rm It tot Ui

com et|on ate e3|Ig ession oint of be gS t
the contractor hds the OH ctwt teovers htog est n professiona
Pertodtca ly and the qwn [] en fakes overcont% of th epro ctan rpamtﬁms
mPr?vesornegIects it T prOJect neversta stse ame I |n |ts |

hnl demgrherorcontractorshou not he re |ttJ ? ible orever(s (r;t at
app%nst ro(gece oung thegro ects;f or an unlimitéd pe |od of time.
Ittst erefore reasonanle that arter s of chan qsorne glectthe design
professionals and contractorsarenothe responsible for all claims.

Aidin L|m|t|nﬂ Insurance Rates

Victor O, Schifinerer, the onlﬁlabllltymsurance carrier in the State of Alaska,

has stated that ha mgastatu eho reposeV\él neither increase or decrease our
Insurance in the short term. They indjcated that insurance rates are not directly

Eed to this item, encenojaffec r]g them |n|5|aln¥erlfovert|me many suits are

rought ag Inst’ esqn professionals, es ec'it Itless ones, the costs of
Hur%nce aemgnw construction wi A statute of repose I?
elp 1 mit this and thus Imit insurance rate mcre ses over time, which wi Il help

to keep all insurance rates down.

states have passetit statute of re[ttose Ieptslcatton since it91 Alaska ] gsone of
Jhstatesta}t as ruled |tunconstl utIO‘t urrently js_one of 5 states
t Ctare In the process, 0 msmﬂ new ergts atlon Senate B|I 73 wit és new
Indings section, Inclusion of licehsed Ge era Contractors. and an extended ten
year time period will have a broader basis for passing constitutional scrutiny.

Legislative Liajson Compmittee
?gsf(aPro essional Design Council
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February 9, 1993
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ate Senate
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Juneau, Alaska 99011

RE: SB 73 relating to the time -for filing certain civil actions.

Dear Senator Kr-11y:

The NFIB/Alaska, National Federation of Independent Business of
Alaska, membership is com,orlsed of 3000 small and independent
business ci-‘ners, On behalf of our members | want to offer our

support to SB 73.

During the year, the field staff of NFIB/Alaska visits literally
thousand of small businesses in the state. One recurring theme our
staff continues to hear is concern with the cost of insurance.

h
a
I

O

In response to our 1991 poll of members on liability insurance the
members that wrote comments about Liability Insurance, expressed a

sense of frustration. Although the% had no claims or a few minor
claims, their cost had increased. everal members commented they

no longer carried liability insurance due to the cost. Anything,
you can do to help lower their cost, | am sure would be greatly
agrﬁreclated. We would urge you to move SB 73 on to tha next
committee of referral.

On the 1991 NFIB/Alaska ball
our members about their Liabili
determine the current extent of

The following is| the result of the 1991 NFIB/Al aska ballot
questions regarding liability insurance:

Are yBu having trouble obtaining liability insurance coverage for
your-business?

of we conducted an extensive poll of
bility Insurance, We sought to

a
|
any problems.

Yes 15.9% No 80.7 Undecided 3.3%



In recent year.®, have you experienced a rate increase in your
liability insurance fa*~ the same amount of coverage?

Yes 72,7V. No 20.87. Undecided 6.47.

If you answered "Yes" to question 8a how much did it increase?
Increase Increase
0 to I0Y, 25. 11 51 to 757, 3.8
11 to 25% 41.07, 76 to 100% 3.3%
26 to 507, 19. 1% More than 100% 1. 17,

Have you had to reduce your protection through increased
deductibles or reduced coverage limits because of rising costs?

Yes 39.17. No 57.07. Undecided 3.97.

Have you ever had any claims against your general liability
Insurance?

Yes 11.3% No 88.3% Undecided 0.4%

NFIB/Alaska hopes this information regarding the views of small

business owners on liability insurance will be useful to you. If

Kou,have any questions regarding this information, please do not
esitate to'contact me.

| look forward to workhw% with you on this and other issues of
importance to the small businesS mambars of NFIB/Alaska.

Sincerely,

NFIB/Alaska
State Director



FISCAL NOTE i

\
STATE OF ALASKA
1993 LEGISLATIVE SESSION

Revision Date: February 4, 1993

Title: "An Act relating to the time for filing certain
civil actions...

Sponsor Senator Kelly

Requestor: Senator Kelly

EXPENDITURES/REVENUES:
OPERATING FY % FY %

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0 als

CAPITAL

REVENUE
FUND SOURCE:

FUNDING:

1002 Federal Receipts

1003 GF Match

1004 GF

1006 GF/Program Receipts

1006 GF/MHT1A

OTHER

TOTAL 0

FJLL-TIME 2l
'PART-TIME
TEMPORARY

Estimate of current year (FY93) impact -0
ANALYSIS: (Attach a separate page if necessary.)

Please see the attached analysis.

1

Prepared by: Richard 1. Peques, Director
Division: - Administrative/Services/bivision ) 7

Approved by Commissioner  Charles E Cole. Atto3 ~ General
Agency: Department of Law

BILL NO. SB 73

Department Affected:  Departrrent of Law
BRU: Legal Services
Component:  Operations

COMPONENT SERIAL NO. (0093

FY % FY 97 FY 98
0 4 0
0 0
0 It

Phone: 465-%672

Date:  February 4, 1993

Date  February 4. 1993

FY @



FISCAL NOTE

STATE OF ALASKA BILL NO. SB 73
1993 LEGISLATIVE SESSION

ANALYSIS (Continued!:

This bill amends the statute of repose for architects and engineers,
AS 09.10.055. This bill generally deals with private ti .actions and, for the
most part, the state is not involved, except where i1t may be a plaintiff with
a design claim of its own. The state usually relies on contract law when it has
a claim of this nature. It is therefore not anticipated that the bill will have
a fiscal impact on the Department of Law.

Page 2 of 2
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FISCALNOTE
Revision Date _ _ 5 Deﬂartment Affected: Alaska Court System
Title: An Act relating to the time for filing 8RU: Trial Courts
certain civil actions Components:

Sponsor
Requestor:  Senate Labor & Commerce COMPONENT SERIAL NO. 768
EXPENDITURES/REVENUES:  (Thousands of Dollars)

OPERATING
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAN J& STRUCTURES
GRANTS & CLAIMS
TOTAL OPERATING
CAPITAL
REVENUE
FUND SOURCE
FUNDING:  (Thousands of Dollars)
1003GF MATCH
1005 GF/PROGRAM RECEIPTS
100SGF/MHTIA
OTHER

TOTAL
POSITIONS
FULL-TIME
PART-TIME
TEMPORARY
Estimate of current year (FY 93) Impact: ~ None

ANALYSIS:  (Attach a separate page If necessary)
No fiscal impact

Prepared by:  C. S. Christensen IIl. Staff Counsel Phone;
Division: Alaska Court System Date: 02/08/93
Approved by:  Arthur H. Snowden, I, Administrative Director T W 7 ¢
Agency: Alaska Court System ] ' Date: 02/08/93

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(les).
Rev 1/93 Page 1 of 1



Alaska State Legislature’

SENATOR TIM KELLY

OlYiciul 1) jsine”s Stale Cagitol
Juneau, AK 99801-1182

MEMORANDUM

TO: Senator Robin Taylor, Chair
Senate Judiciary Committee

FROM: Senator Tim Kelly 4 ¢
DATE: February 10, 1993
RE: SB 73 - Liability of Design/Construction Professionals

| respectfully request that you schedule SB 73 for a hearing before the
Senate Judiciary Committee at the Committee's earliest opportunity.

Attached you will find my position paper, a fiscal note, letters of support
from the National Federation of Independent Business of Alaska and the
Alaska Professional Design Council, legal opinions from the Department of
Law and LAA's Division of Legal Services, and other pertinent back-up.

Please note that this legisiation did pass the Senate last year before
dying in the House Labor & Commerce Committee.

Your timely consideration is appreciated.



Alaska State Legislature

o SENATOR TIM KELLY ,
Official Business Slate Capitol
Juneau, AK 99801-1182

SPONSOR STATEMENT FOR SB 73:
LIABILITY OF DESIGN/CONSTRUCTION PROFESSIONALS

In 1967, the Alaska Legislature enacted a six year statute of repose
for suits against design professionals. The rationale was that it seemed
reasonable to assume that after a facility had been utilized safely for six
years, the facility itself should be deemed safe. A balance needed to be
struck between the interests of potential plaintiffs and the interests of
potential defendants, who have a right to be free from suit after the
passage of a reasonable amount of time. Without such a statute, design
professionals and others in the building trade are subject to an almost
indefinite period of liability, even though a facilities" "safeness" becomes
increasingly affected by operation and maintenance activities, as ' "Il as
improvements, over the life of the facility.

In 1988, the Alaska Supreme Court, in Turner Const. Co. v. Scales,
ruled the statute (AS 09.10.055) wunconstitutional, as it violated Article 1
of the Alaska Constitution, the provision guaranteeing ec,ual protection
under the law. (See attached opinions from LAA’s Division of Legal
Services and the Department of Law).

SB 73 would repeal the six year statute of repose and re-enact a 10
year statute of repose in its place. While the same constitutional
concerns exist, it may now survive the court's scrutiny. Under current
law, there is no longer joint and several liability, so liability would not be
shifted to another party.

In addition, immunity would not kick in until 10 years from the date
of substantial completion, rather than six. (An attached study from a
major insurer of design professionals indicates 9 3% of all claims
against design professionals are brought forward within 10 years of
substantial completion.) It does not grant immunity if the injury or
property damage resulted from "gross negligence."

While this legislation is admittedly in a "constitutional grey area",
it is necessary to provide reasonable protection for design professionals.



WALTER J. HICKEL, GOVERNOR

y‘ I¢]! PLEASE REPLY TO:

[] 1031 WEST4THAVENUE. SUITE200
ANCHORAGE ALASKA 99501-1904

DEPARTMENT OF LAW PHONE:  (807)269-5100

FAX: (907)276-3697

[ KEY BANK BUILLING
OFFICE OF THEATTORNEY GENERAL 100 CUSHMAN ST., SUITE 400
FAIRBANKS. ALASKA 99701-4679
PHONE: (907)451-2311
FAX® (907) 451-2346

21 P.0. BOX 110300 - STATE CAPITOL
JUNEAU, ALASKA 99311-0300

PHONE: (907)455-
FAX: (007) 465 2417

February 5, 1993

The Honorable Tim Kelly

Chair
Senate Labor and Commerce Committee
P. O. Box V

Juneau, AK 99811
Re: Senate Bill No. 73

Dear Senator Kelly:

You have requested our office to comment on Senate Bill
No. 73. Last legislative session our office provided comments to
Senator Halford on CSSB 109(2d Jud.); Senate Bill No. 73 is nearly
identical to last year's CSSB 109(2d Jud.). Our concerns with this
type of legislation remain the same. Therefore, we enclose a copy
of our comments on CSSB 109(2d Jud.); these comments apply with
equal force to current Senate Eill No. 73. W have discussed this
matter with your staff member, Josh Fink. Please contact me if |
can be of further assistance to you on this matter.

Sincerely yours.

CHARLES E. COLE
ATTORNEY GENERAL

By:
Sarah J. Felix
Assistant Attorney General

SJFrprm
Attachment

cc: Kris Lethin, Legislative Liaison
Governor's Office

Charlie Ccle
Attorney General



Vhifist e

The Honorable Tim Kelly February 5, 1993
Chair |5age 2

Senate Labor and Commerce Committee

Bruce Botelho
Deputy Attorney General

Deborah Behr, Assistant Attorney General
and Regulations Attorney

Susan Cox,
Assistant Attorney General



WALTERJ. HICKEL. GOVERNOR

Sl
' L IM ) h Ik REPLY TO:
DEPARTMENT OF LAW [1 1031 W 4th AVENUE SUITE ZOO
/ ANCHORAGE, ALASKA 99501-1994
PHONE: (907) 276-3550
OFFICE OF THEATTORNEY GENERAL t FAX: (907) 276-3697

[J 1st NATIONAL CENTER
February 24! 1992 100 CUSHMAN ST. SUITE 400
FAIRBANKS. ALASKA 99701-4679
PHONE: (907) 452-1568
FAX: (907) 456-1317

EIIR) BOX K—STATE CAPITOL
JUNFAU, ALASKA 99911-0300
. PHONE: (907) 465-3600
The Honorable Richard W. Halford, Senator FAX: (907§ 46)3_5295

Chairman, Senate Judiciary Committee
Capitol Bldg., Room 103

P.O. Box V

Juneau, Alaska 99811

Re: Senate Bill No. 109
File No. 663-92-0389

Dear Senator Halford:

You have requested the administration's position on the
February 5, 1992, work draft of CSSB 109(2d Jude). Because our
office cannot speak for the administration we are, by copy of this
memorandum, forwarding your request to the governor's office. Wk
will address legal issues presented by this draft of the bill.

As we understand it, the work draft seeks to minimize
potential constitutional problems associated with prior versions of
the bill. Although the work draft improves upon prior versions, we
do not believe this draft eliminates potential equal protection

problems.

The work draft contains findings to justify the bill and
would create a new 10-year statute of repose in AS 09.10.055.
Previous versions of the ©bill did not include findings and

specified a seven-year statute of repose.

However, the bill as revised continues to present a grey
area in light of the concerns raised by the Alaska Supreme Court in
Turner Construction Co., Inc. v. Scales. 752 P.2d 467 (Alaska

1988). As you are aware, the court in Turner struck down a six-
year statute of repose then existing in AS 09.10.055, finding that
the statute violated the state constitution's equal protection

clause.

We agree with Mike Ford's February 3, 1992, memorandum to
you that the legislation may not dispose of the constitutional
concerns raised by the court in Turner. The Turner court found
that the purpose of AS 09.10.055 was to "encourage construction and
avoid stale claims by shielding certain defendants from potential
future liability.”™ Id. at 471 (citation omitted). Although these



The Honorable Richard W. H alford Page 2

were found to be legitimate government purposes, the court
determined that they were not substantially related to the means
used in the statute, which was to exempt design professionals from
liability. Id. at 471-72.

The findings that would be added to the bill by the
February 5 work draft arguably present a new justification for the
bill. However, the court in Turner apparently was not persuaded by
the type of justification set out in these findings. Id. 1/
Furthermore, it is not clear that extending the statute of repose
from six to 10 years would <cause the court to find the
legislation's means substantially related to its purpose. Thus, it
is arguable that the significant constitutional problem identified
by the court in Turner remains.

We acknowledge thit the post-Turner elimination of joint
and several liability and contribution in Alaska may well impact a
court's analysis of any new legislation creating a statute of
repose. The Turner case was decided in the context of joint and
several liability, meaning that "each tortfeasor whose negligence
is a proximate cause of an indivisible injury remains individually
liable for all compensable damages attributable to that injury.”
Id. at 471. Under the Uniform Contribution Among Tortfeasors Act,
AS 09.16.010 — 09.16.060, a party found to be at fault, wbo paid
damages to a plaintiff, could seek to recover contribution on a pro
rata basis from another liable tortfeasor who had not previously
paid the plaintiff. The Turner court acknowledged that the statute
of repose essentially eliminated this statutory right of
contribution in some circumstances; for example, "whenever an
unprotected owner is 50% at fault and a protected contractor is 50%
at fault, the wunprotected owner would be 100% liable for all
damages, without a remedy for contribution.” Tiirner. 752 P.2d at
471. Thus, in such a situation the statute O repose served to
shift the liability among joint tortfeasors. 3/ , at 472.

The passage of Initiative Proposal No. 2 in 1987 resulted
in the repeal of statutory contribution and elimination of the
common law doctrine of joint and several liability. See 1987
Initiative Proposal No. 2, secs. 1 and 2; AS 09.17.080. By
statute, in all actions involving fault of more than one party, the
court is to enter judgment on the basis of several liability in
accordance with each party's percentage of fault. AS 09.17.080.
This means that, ideally, no tortfeasor should be held accountable

1/ It is noteworthy that the court in Turner expressly referenced
cases from other jurisdictions that had considered these types of
justifications, yet the Turner court failed to uphold the statute
of repose as some other courts have on these grounds. Turner. 752

P.2d at 471.
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for anything but its own share of the damages it caused. |If this
were the case, it could eliminate the Turner court's concern anout
shifting liability for defective design and construction from

designers, architects, engineers, and construction contractors to
owners and material suppliers. Turner. 752 P.2d at 472.

Whether the tort reform initiative actually prevents
shifting of liability among tortfeasors remains to be seen. While
that is the theme of thel987 initiative, there are several
gquestions about practical application of the principle that are not
addressed by the initiative. For example, AS 09.17.080(a) directs
the trier of fact to allocate the percentage of fault attributable
to each partv to an action; yet, it is unclear whether and by what
means the universe of parties is to be defined. Specifically, may
a defendant add other tortfeasors as parties to the case, now that
statutory contribution has been repealed? If the plaintiff is
allowed to limit the defendants to an action, will those defendants
who are named be permitted to a.rgue that fault should be allocated
to entities who are not participants in the litigation? How these
issues are resolved by the courts will determine whether Alaska has
purely several liability, or whether only the parties selected by
a plaintiff to be defendants will carry the burden of liability.
If the latter situation 1is the case, a statute of repose that
insulates certain professionals from suit may still have the effect
of shifting liability, albeit indirectly, to others who are not so

protected. 2/

The ~ - ort found '"no substantial relationship
between exempting n professionals from liability, shifting
liability for defects 'e design and construction to owners and
material suppliers, and the goal of encouraging construction."
Turner. 752 P.2d at 472. As pointed out above, it is questionable
whether tort reform has eliminated the possible shifting of
liability among potential defendants that is posed by the work
draft of CSSB 109 (2d Jud.). Moreover, it is unclear whether the
court would find the means of this legislation to be substantially
related to the end of encouraging construction in Alaska.

2/ Wk note that, even if pure several liability is the rule in
Alaska, it can cause a shifting of liability from the defendants to
the plaintiff. If a percentage of fault is allocated to a
defendant who is judgment-proof, the plaintiff will not be able to
recover that percentage of the judgment from any other defendant
and the plaintiff will therefore bear the burden of that
defendant's fault. This feature of tart reform would not, however,
necessarily impact the court's examination of SB 109's differential
treatment of certain types of potential defendants.
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For the foregoing reasons, we believe that the February 5
work draft of CSSB 109 is in a constitutional grey area. W have
no suggestions at this time on ways to improve the legislation’s
chances of passing constitutional muster. We hope this responds to

your request. 3/

Sincerely yours,

CHARLES E. COLE
ATTORNEY GENERAL

By: Sarah J.-rexxjc
Assistant Attorney General

By:
Assistant Attorney General

SJF/SDC:jp/jal

cc: Bruce Geraghty
Governor's Office

Deborah Behr,
Legislation and Regulations

3/ We also agree with the observation in Mike Ford's February 7,
1992, letter that proposed AS 09.10.055(c)(1) is ambiguous and
should be revised to specify that the statute of repose does not
apply to an action against a person who was in actual possession
and lawful control of the improvement at the time the defect caused

the personal injury, death, or property damage.
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MEMORANDUM January 22, 1993

SUBJECT: Limiting liability of certainconstruction professionals - (Work
Order No. 8-LS0446\A)

TO: Senator Tim Kelly

FROM: Michael F. Ford

Legislative Counsel

I wanted to alert you to a constitutional equal protection issue raised by this work
draft. As explained in this memo, the bill draft does appear to violate the
constitutional provision guaranteeing everyone the equal protection of the law
contained in Article I, section 1, of the Alaska constitution.

Section 2 of the draft repeals and "“ee”acts AS 09.10.055. As repealed and reenacted,
the statute would require that an action against a construction professional for
personal injury resulting from a defect in construction be brought within s”sscn years
of the substantial completion of the construction, with certain exceptions. The
existing version of AS 09.10.055 was held to be in violation of the state equal
protection clause and struck down by the Alaska Supreme Court in Turner Const.
Co.. Inc. v. Scales. 752 P.2d 467 (Alaska 1988). A careful reading of the court’s
decision in that case reveals that AS 09.10.055 as repealed and reenacted in the draft
still appears to violate the state equal protection clause. The key portion of the
court’s decision was that the apparent purpose of AS 09.10.055, that of encouraging

construction, was not substanfi * -lated to the means used to achieve the purpose,
exempting design profession;. . liability. While AS 09.10.055 as repealed and
reenacted in the draft has been ved in a constitutional sense by removing the

distinction between types of design professionals that are exempt from liability, the
significant constitutional problem identified by the court in Turner Const. Co. Inc.

remains.

The right to bring a lawsuit against a particular person is a significant right that to
be restricted, must pass the fair and substantial relationship test described in State
v. Erickson. 574 P.2d 1 (Alaska 1978). The test generally requires that the state must
show that the classification or in this case the exemption, bears a fair and substantial
relationship to a legitimate governmental goal. The exemption from liability given



Senator Tim Kelly
January 22, 1993
Page 2

to construction professionals in the draft is the means used to achieve the apparent
goal of the hill, of encouraging construction. This method was specifically found by
the court to be a method that was not substantially related to the purpose of
encouraging construction. Turner Const. Co. Inc. at 472. Therefore, unless another
purpose exists, the draft appears to violate the state equal protection clause in the
same manner as the existing language of AS 09.10.055 does.

Two additional points deserve to be mentioned, however. A significant portion of the
court’s analysis in Turner Const. Co. Inc. focused on the fact that by exempting
construction professionals from liability, that liability was being shifted to unprotected
parties, such as the property owner. It is unclear if the court’s equal protection
analysis would change if the court were to consider the changes in the law of civil
liability made in 1988 that prevent liability from being shifted to another party. See
AS 09.17.f80(d). However, given the fact that the property owner is still not
exempted from liability under the draft, | don’t believe that this would change the
court’s conclusion that the exemption given to construction professionals is not
substantially related to the goal of encouraging construction. It should also be
pointed out that the Colorado Supreme Court did reach the opposite conclusion in
deciding this issue. In Yarbro v. Hilton Hotels Corp.. 655 P.2d 822 (Colo. 1982), the
court upheld a statute providing an exemption from liability to certain construction
professionals against lawsuits filed more than 10 years after substantial completion
of the project.

Please contact me if you have further questions.

MFF:gc
93-054.glc
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that the former record owner would have
received the notice, would have prevented
foreclosure by paying off the State’s iien,
and then would have allowed Emerson to
continue his adverse possession. The caus-
al connection between the allegedly defec-
tive notice and Schnabel’s present predic-
ament is too attenuated to confer standing
upon him.

The causation aspect of standing has
never been well developed by this court
However, federal courts have addressed
the issue at length. To have standing in
federal court, a litigant must show that but
for the challenged action, his injury would
not have occurred. See Worth v. Seldin,
422 U.S. 490, 504-08, 95 S.Ct 2197, 2207-
2210, 45 LEd.2d 343, 358-59 (1975) (in a
challenge of restrictive zoning practices,
litigants lacked standing because they
failed to allege facts showing that, "absent
the respondents’ restrictive zoning practic-
es, there is a substantial probability that
they would have been able to purchase or
lease in Penfield”). In Svnon v. Eastern
Kentucky Welfare Rights Org., 426 U.S.
26, 40-45, 96 S.Ct 1917, 1225-1227, 48
L.Ed.2d 450, 462-64 (1976), the Court held
that the causation requirement of standing
is not merely prudential, but is mandated
by Article 11>

In Alaska state courts, standing restric-
tions are prudential, rather than constitu-
tionally mandated. In this case, the party
entitled to notice was the 1957 record own-
er. That person, whomever he may be,
does not claim that the notice was defec-
tive. Under these circumstances, it is im-
prudent to entertain such a claim by one
who was not injured by the alleged viola-
tion. To do so would be a misallocation of
judicial resources.

Schnabel’s alternative basis for standing
is that he seeks to protect not his own
rights but the rights of a third party—
namely, the former record owner. A liti-
gant can have standing to protect the con-
stitutional rights of a third party when a
special relationship exists between the two,

3. The worth and simon opinions have been

criticized, primarily because the Supreme Court
required such a high degree of certainty in the

SCALES Alaska

and when the third party's rights would
otherwise go unasserted. This court al-
lowed standing on this basis in Wagstaffv.
Superior Court, Family Court Division,
535 P.2d 1220, 1226 (Alaska 1975). How-
ever, in Schnabel’s case, this basis for
standing is totally inapposite: Schnabel
seeks to vindicate the rights of the former
record owner not to protect that person,
but instead to possess adversely against
him. In other words, Schnabel is not an
appropriate representative.

For these reasons, | would affirm the
superior court's holding that Schnabel
lacks standing. As for the defense of lach-
es, | agree that it would otherwise bar
Schnabel’s claim. However, a person who
lacks standing to raise a claim cannot un-
reasonably delay in asserting it

[YNMISTIM

TURNER CONSTRUCTION COMPANY,
INC., Petitioner,

V.

Robert SCALES and Kip
Clapper, Respondents.

Phillip IVERSON d/b/a lverson
Construction Company,
Petitioner,

r.

DeWayne B. CARSON and Robert J.
Kottre d/b/a K & W Doons,
Respondents.

Nos. S-1429, S-1600.

Supreme Court of Alaska.

April 1, 1988.

Action was brought against construc-
tion company and others for loss as result
of fire in apartment complex. The Superi-

oruva! connection. seel. Tribe. American con-
stirulionad Law 129-34 (2d ed. 1988).
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or Court, Third Judicial District, Anchor-
age, Douglas J. Serdahely and Joan M.
Katz, JJ., ruled six-year statute of repose
unconstitutional and petitions for review
were filed. The Supreme Court, Burke, J.,
held that six-year statute of repose on suits
against design professionals violated equal
protection clause of State Constitution.

Affinned.

1. Limitation of Actions «=165

Statute of repose differs from statute
of limitations in that formsr may bar cause
of action before it accrues, because statute
begins to run from specific date unrelated
to date of injury so that cause of action
thus precluded is damnum absque injuria,
loss without remedy, while in contrast,
statute of limitations begins to run when
plaintiffs cause of action accrues or is
discovered and thus operates to prevent
plaintiff from sleeping on his or her rights.

2. Constitutional Law <8=422(2)

Injured party's interest in invalidating
six-year statute of repose on suits against
design professionals was as great as that
of materialmen or defendant in possession,
so that injured party had standing to assert
claim that statute violated equal protection
clause of State and Federal Constitutions
because it did not protect all defendants
similarly situated and two-year savings pe-
riod unfairly discriminated against parties
injured in seventh and eighth year after
construction. AS 09.10.055; Const Art 1,
§ 1, U.S.C-A. ConstAmend. 14.

3. Constitutional Law <£=213.1(1)

When plaintiff challenges statute on
state and federal equal protection grounds,
first question Supreme Court must consid-
er is whether constitutional claimant as-
serts fundamental constitutional right or
statute uses a suspect classification and if
answer to either question is yes, then stat-
ute is unconstitutional under federal stan-
dard absent compelling state interest U.S.
C.A. ConstAmend. 14; Const Art 1, § 1

752 PACIFIC REPORTER, 2d SERIES

4. Constitutional Law <*=249(3)
Limitation of Actions «=4(2)

Six-year statute of repose on suita
against design professionals classified de-
fends.ts based on their occupation or na-
ture of work they performed and classified
plaintiffs based on time of their injury, so
that neither was Buspect class, and right
asserted was interest in suing particular
party, which was not fundamental constitu-
tional right, but as interest in redressing
wrongs through judicial process was signif-
icant one, compelling state interest stan-
dard did not apply and Supreme Court
would analyze significant constitutional
claims asserted under fair and substantial
relationship test of State Constitution.
Const. Art. 1, 88 1, 7.

5. Constitutional Law 0=249(3)
Limitation of Actions «=4(2)

There was no substantial relationship
between exempting design professionals
from liability, shifting liability for defective
design and construction to owners and ma-
terial suppliers, and goals of encouraging
construction, and thus six-year statute of
repose on suits against design profession-
als violated equal protection clause of state
constitution. AS 09.10.055; Const Art 1,

S1L*

PauJa Williams and Dan Cadra, Law Of-
fices of Roy W. Matthews IIl, Anchorage,
for petitioner Turner Const Co.

Kenneth P. Jacobus, Hughes, ThorenesB,
Gantz, Powell & Brundin, Anchorage, for
petitioner Philip lverson.

Joseph A. Kalamarides, Kalamarides &
MacMillan. Anchorage, for respondent Rob-
ert Scales.

Jeffrey M. Feldman and Stuart A. Ollan-
ik, Gilmore & Feldman, Anchorage, and
Jeffrey D. Jefferson, Nordstrom, Steele &
Jefferson. Kenai, for respondent DeWayne
B. Carson.

Before RABINOWITZ, CJ., and
BURKE. MATTHEWS, COMPTON and
MOORE, JJ.
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OPINION

BURKE, Justice.

The question in these consolidated cases
is whether AS 09.10.055, the six-year stat-
ute of repose on suits against design pro-
fessionals. violates the Alaska Constitution.
The superior court ruled the statute uncon-
stitutional. We affirm.

I. FACTS AND PROCEEDINGS

Turner Construction v, Scales, File'No.
S-1429. Robert Scales suffered property
damage when a fire occurred in the Winter-
brook Apartments in 1984." Turner Con-
struction Company built the apartments in
1978. Scales sued Turner Construction and
others for his loss, alleging in part that the
fire was caused by Turner Construction's
negligent construction and installation of a
fireplace.

[L] Turner Construction asserted that
Scales' cause of action was barred by AS
09.10.055, the six-year statute of reposel
governing actions against design profes-
sionals such as architects, engineers and
contractors, and moved for judgment on
the pleadings. Scales moved to strike the
defense on the ground at the statute is
unconstitutional.  Superior Court Judge
Douglas J. Serdahely granted Scales’ mo-
tion, concluding that AS 09.10.055 violates
the due process3 and equal protection4
clauses of the Alaska Constitution.

Iverson v. Carson, File No. S-1600. De-
Wayne B. Carson was injured in 1985,
while attempting to install an automatic
garage door opener in his home. Phillip
Iverson built the home in 1978; the garage
door was originally installed by a subcon-
tractor.

1 Given the procedural posture of these cases,
we must assume the allegations in the plaintiffs’
complaints arc true. Freeycr Storage V. Arm-
strong Cork, 476 Pa. 270. 382 AJd 715, 717
(2978).

2. Astatute of repose differs from a statute of
limitation in that the former may bar a cause of
action before it accrues, because the statute be-
gins to run from a specific date unrelated to the
date of injury. Acause of action thus precluded

Seven months after his injury, Carson
sued Iverson and the subcontractor. lver-
Bon moved for summary judgment, based
on the six-year statute of repose, because
Carson was injured six-and-a-half years af-
ter substantial completion of the improve-
ment Superior Court Judge Joan M. Katz
denied Iverson’s motion, concluding that
AS 09.10.055 violates the equal protection
clause3 of the Alaska Onstitution.

1. THE STATUTE

The statute in question was enacted in
1957. It provides in part

(@ No action, whether in contract ...,
in tort or otherwise, to recover damages
(1) for 3 deficiency in the design, plan-
ning, supervision or observation of con-
struction or construction of an improve-
ment to real property; (2) for injury to
property, real or personal, arising out of
a deficiency; or (3) for injury to the
person or for wrongful death arising out
of such deficiency, may be brought
against a person performing or fur-
nishing the design, planning, supervi-
sion or observation of construction, or
construction of an improvement more
than six years after substantial comple-
tion of an improvement

(b) Notwithstanding the provisions of
(a) of this section, in the case of an injury
to property or the person or an injury
causing wrongful death, which injury
occurred during the sixth year ajler
substantial completion, an action in
tort to recover damages for the injury
may be brought within two years after
the date on which the injury occurred.
In no event may action be brought more
than eight years after the substantial
completion of construction of an improve-
ment

is damnum absque injuria, a loss without a
remedy.

In contrasr. a statute of limitation begins to
run when the plaintiffs cause of action accrues
or is discovered. It operates to prevent a plain-
tiff from sleeping on his or her rights.

3. Alaska Const, art. 1 § 7.
4. Alaska Const, an. I, § 1
3. 1d
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(c) Nothing in this section shall be con-
strued as extending the period prescribed
by the laws of the state for the bringing
of any action.

(d) The limitation prescribed by this
section shall not be asserted by way of
defense by a -person in actual posses-
sion or control, as owner, tenant, or
otherwise of an improvement at the time
a deficiency in an improvement consti-
tutes the proximate cause of the injury
or death for which it is proposed to bring
an action.

AS 09.10.055 (Emphasis added).

The House Judiciary Report notes that
this section “places a ... statute of limita-
tion on lawsuits against architects, design-
ers and builders." 1967 House Journal
261. It is clear, however, that the House
intended to enact a statute of repose. An
explanatory report by the Judiciary Com-
mittee stated in part:

[T]he time begins running upon 'substan-
tial completion' of the improvement; con-
sequently this bill limits not only the
bringing of the cause of action, but in
effect prevents the cause of action from
arising when an injury occurs after the
time limitation has expired. An action
b~sed on a defect not discovered until
after the time limitation has expired
would likewise be precluded.

ld. at 365.*

I1l. EQUAL PROTECTION

[2] Scales and Carson argue that AS

09.10.055 violates the equal protection
clauses of the state and federal constitu-
tions because (1) it does not protect all
defendants similarly situated and (2) the
two-year savings period in subsection (b)
unfairly discriminates against plaintiffs in-
jured in the seventh and eighth years after
construction.  The design professionals
contend that the injured plaintiffs lack

6. AS 09.10.055 is one of many state statutes
enacted as a result of a concerted national lob-
bying effort by design professionals sparked by
an increase in their potential liability for design
and construction defects. Sec, c.g.. Collins.
Limitation of Action Statutes for Architects and
Builders—Ai Examination of Constitutionality,
29 Fedh of Ins.Couns.0. 41. 44-45 (1978).

standing to challenge the statute on the
first of these grounds, because the plain-
tiffs are not members of the class of unpro-
tected defendants. The design profession-
als further contend that the statute is con-
stitutional.

Standing. The injured plaintiffs’ first
constitutional claim is based on the rights
of third parties—potential defendants, such
as owners and tenants, who are not pro-
tected by the statute.7 Every court which
has addressed the issu- has concluded that
persons such as the plaintiffs are proper
parties to 'ssert this claim, because they
are precluded from asserting their own
rights against a."Tendants who might other-
wise be liable; the statute narrows the
group against which recovery is available.
McClanahan v. American Gilsonite, 494
F.Supp. 1334, 1342-44 (D.Col0.1980); Ski-
buya v. Architects Hawaii, 65 Hawaii 26,
647 P.2d 276, 282 (1982). The injured plain-
tiffs' interest in invalidating the statute is
as great as that of the materialman or the
defendant in possession. Klein v. Catala-
no, 386 Mass. 701, 437 NF.2d 514, 523
(1982). We find this reasoning persuasive,
therefore, we conclude that the injured
plaintiffs have standing to assert the equal
protection challenge.

[3] Equal protection. When a plaintiff
challenges a statute on state and federal
equal protection grounds, the first question
we must consider is whether the constitu-
tional claimant asserts a fundamental con-
stitutional right or the statute uses a sus-
pect classification. State r. Erickson, 574
P.2d 1, 12 (Alaska 1978). If the answer to
either question is “yes," then the statute is
unconstitutional under the federal standard
absent a compelling state interest Id.

[4] This statute classifies defendants
based on their occupation or the nature of
the work they perform; it classifies plain-
tiffs based on the time of their injury.

7. The statute expressly excludes from its protec-
tion owners, tenants and others in possession.
AS 09.10.055(d). Most courts construe the stat-
ute to exclude materialmen and manufacturers

of component parts as well.

a ko
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Neither is a suspect class. The right as-
serted is the interest in suing a particular
party, which is not a fundamental constitu-
tional right; nonetheless, the interest in
redressing wrongs through the judicial pro-
cess is a significant one. Wilson v. Munic-
ipality of Anchorage, 669 P.2d 569, 572
(Alaska 1983). We, therefore, conclude
that the compelling state interest standard
does not apply and we may analyze the
significant constitutional claims asserted
under the fair and substantial relationship
test of the state constitution. Eridcson,
574 P.2d at 12

«

(Adut* 1983)

treatment of owners and tenants at com-
mon law, such as the larger class of poten-
tial plaintiffs which may sue design profes-
sionals, the legal theories available to those
plaintiffs, and the common law defenses
available only to landlords and tenants.
Freezer Storage, 382 A.2d at 718-20. Oth-
ers cite the possibility of defective mainte-
nance and alterations. Yarbro, 655 P.2d at
827-28.

Various justifications are also found to
support the distinction between material-
men and design professionals.* One argu-
ment is that, because materialmen provide

[5] ~ We next examine the statutory pur-standard goods manufactured by standard

pose to determine whether it is a legitimate
exercise of the state's police power. Id.
The purpose of the statute is to encourage
construction and avoid stale claims by
shielding certain defendants from potential
future liability. See Yarbro v. Hilton Ho-
tels, 655 P.2d 822, 825-27 (Colo.1982). We
believe that these are legitimate govern-
ment purposes.

The final step is to examine the means to
determine whether they substantially fur-
ther the statutory purpose. Erickson, 574
P.2d at 12. In doing so, we do not hypothe-
size facts which would sustain otherwise
questionable legislation. Isakson v. Rick-
ey, 550 P.2d 359, 362 (Alaska 1976).

Scales argues that AS 09.10.055 is uncon-
stitutional because it fails to protect own-
ers, tenants, and materialmen, while pro-
tecting others who are similarly situated,
such as architects, planners, engineers, and
construction contractors.  Turner Con-
struction contends that there are substan-
tial differences between these groups justi-
fying the statutory distinction.

Many courts have suggested distinctions
to justify the challenged classification.
The exclusion of owners, tenants, and oth-
ers in possession is most often rationalized
by the fact that such persons have continu-
ing control over access to and maintenance
of the property. Klein, 437 N.E.2d at 522-
25; Freezer Storage, 382 A.2d at 718.
Some courts also point to the different

8. For purposes of argument, we assume without
deciding that AS 09.10.055 does not protect ma-

processes, they may be held to higher qual-
ity control standards than the design pro-
fessional, whose work is often unique and
cannot be completely tested. Klein, 437
N.E.2d at 524; Freezer Storage, 382 A.2d
at 719. In other words, buildings are more
complex than their component parts.
Freezer Storage, 382 A.2d 3t 719. Fur-
thermore, design professionals have special
expertise; they should be encouraged to
experiment and their creativity should not
be stifled. Klein, 437 N.E.2d at 524;
O'Brien r. Hazelet & Erdal, 410 Mich. 1,
299 N.W.2d 336, 342 (1980).

We are not persuaded by any of these
diverse rationales. One effect of the stat-
ute of repose is to eliminate the statutory
right of contribution among tortfeasors.
In Arctic Structures v. Wedmore, 605 P.2d
426, 435 (Alaska 1979), we ruled that the
Uniform Contribution Among Tortfeasors
Act, AS 09.16.010-.060, did not abolish the
common law rule of joint and several liabili-
ty; therefore, each tortfeasor whose negli-
gence is a proximate cause of an indivisible
injury remains individually liable for all
compensable damages attributable to that
injury. It follows that whenever an unpro-
tected owner is 50% at fault and a protect-
ed contractor is 50% at fault, the unprotect-
ed owner would he 10C7o liable for all dam-
ages, without a remedy for contribution.
The statute of repose, therefore, does not
entirely abrogate liability for defective de-

terialmen or manufacturers,
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sign work, but Bhifts it Thus, the poten-
tial interest of joint tortfeasors in obtaining
contribution, in addition to the claimant's
interest in suing a particular party, must
be considered.

In our view, there is no substantial rela-
tionship between exempting design profes-
sionals from liability, shifting liability for
defective design and construction to own-
ers and material suppliers, and the goal of
encouraging construction. The shift of lia-
bility to unprotected parties decreases their
incentive to build in corresponding measure
to the increased incentives of protect.-u par-
ties. If anything, the disincentive on the
part of owners may be greater than their
proportional measure of liability shift, be-
cause they may be liable for a product over
which they have no control. Moreover, de-
sign defects may be catastrophic, and ex-
perimental designs shift correspondingly
greater unknown risks to owners, giving
them even more reason not to finance con-
struction. Thus, we believe that the statu-
tory means are not substantially or ration-
ally related to the ends. We conclude that
AS 09.10.055 violates the equal protection
clause of the Alaska Constitution.

The decisions of the superior court in
File Nos. S-1429 and S-1600 are AF-

FIRMED.

Robert MERRY, Appellant,

T.
STATE of Alaska, Appellee.
No. A-1635.

Court of Appeals of Alaska.

March 25, 1988.
Rehearing Denied April 12, 1988.

While defendant was on probation for
misconduct involving contro"ed substance
in third degree, defendant pled no contest
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to another felony. The State then moved
to revoke defendant’s probation based on
the second felony conviction. The Superior
Court, Third Judicial District, Anchorage,
SJ. Buckalew, Jr., J., revoked defendant’s
probation and imposed sentence of three
and one-half years, and defendait appeal-
ed. The Court of Appeals, Coata, J., held
that; (1) court's later imposition of consec-
utive sentence after mistakenly imposing
concurrent sentence did not constitute dou-
ble jeopardy; (2) court's pronouncement of
sentence outside presence of defendant and
his counsel constituted harmless error; and
(3) imposition of sentence for probation vio-
lation after violation was considered as ag-
gravating factor at another sentencing pro-
ceeding did not violate double jeopardy.

Affirmed.

1. Criminal Law «=189

Once sentence is legally imposed and
not subject to change under criminal rules,
double jeopardy bars court from increasing
sentence. U.S.C-A. ConstAmend. 5.

2. Criminal Law «=»189

Court’s later imposition of consecutive
sentence after mistakenly imposing concur-
rent sentence did not violate constitutional
provisions prohibiting double jeopardy; it
was clear from sentencing record that
court made mistake and that court intended
to impose consecutive sentence. U.S.CjL
ConstAmend. 5.

3. Criminal Law <£=987

Not every correction in judgment re-
quires presence of defendant; however,
sentencing is critical stage of criminal pro-
ceeding, at which defendant should be
present

4, Criminal Law <=1177

Court’s pronouncement of sentence
outside presence of defendant and his coun-
sel constituted harmless error, where de-
fendant was given notice of fact that court
had made change in sentence on record and
defendant never asked court to repro-
nounce sentence in his presence.
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February 11, 1993 FEB 15 RO

Senator Robin Taylor
Chair, Senate Judiciary
Alaska State Capitol
Juneau, Alaska 99801-1182

re: SB 73, Liability of Design/Construction Professionals

Dear Senator Taylor,

The Alaska trial lawyers oppose SB 73 which is currently in Senate
Judiciary.

This bill attempts to overturn a recent Alaska Supreme Court
decision and to establish a ten year statute of repose for suits
against construction design professionals. First, the bill is

manifestly unfair to the innocent victims of negligently designed
buildings. Second, it may well be stricken as unconstitutional by
the Alaska Supreme Court. Third, enactment of SB 73 is unlikely to
have any appreciable effect on the insurance premiums paid by
design professionals. Finally, passage of this bill may result in
significant additional social service costs to the State of Alaska.

I have enclosed two position papers on the bill. Both were written
by Russ Winner. If you wish additional input on this issue from
the Alaska trial lawyers, please do not hesitate to call.

Thank you.

ft-

Debra C. Grave
Executive Director
dch/encl.
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S.B. 73: LIABILITY OF DESIGN/CONSTRUCTION PROFESSIONALS

In 1967, the Alaska legislature enacted AS 09.10.055. This
statute established a six year statute of repose for suits against
architects, engineers and contractors concerning their negligence
in the design or supervision of construction of a building in
Alaska. It was widely criticized as unfair: If a building
collapsed during the seventh year after its construction Kkilling
its inhabitants, no suit could be filed against the negligent

architect, engineer or contractor. Accordingly, a number of
superior court decisions in Alaska had ruled that the statute was
unconstitutional. Each of these cases settled, however, before

they were reviewed by the Alaska Supreme Court.

The matter finally came before the supreme court in Turner
Construction Company, Inc. v. Scales, 752 P.2d 467 (Alaska 1988).
There, the court agreed with the superior courts and struck AS
09.10.055 as unconstitutional under the Alaska equal protection
clause. Applying the sliding scale of judicial scrutiny, State v.
Erickson. 574 P.2d 1, 12 (Alaska 1978), the court found that the
right to bring a suit for damages was a significant right, and that
legislation restricting that right must bear a ™"fair and
substantial relationship™ to a legitimate purpose. The court found
that the purpose of the statute was to encourage the design and
construction of buildings in Alaska.

The Turner court then found that this statute did not
effectively further this purpose: Although it protected
architects, engineers and contractors, it did not protect owners,
tenants and materialmen. Thus, individuals in this latter group
might be sued after the six year period. Under the law regarding
joint and several liability in existence at that time, a defendant
in that group might then be held liable for up to twice his
percentage of fault. In light of this, the court viewed AS
09.10.055 as, in effect, a statutory shifting of liability from
design and construction professionals to owners, tenants and
materialmen. Since this latter group would continue to have a
disincentive to construct buildings, the court reasoned, the
purpose of the statute was not served by its provisions.
Accordingly, the statute was found to violate the state
constitution's equal protection clause.

Since Turner, the Alaska voters approved an initiative
abolishing joint and several liability. Now, each defendant is
liable only for his percentage of fault. There is no possibility
of shifting of liability from architects, engineers and contractors
to owners, tenants and materialmen. The narrow basis for the
Turner court's rejection of AS 09.10.055 is arguably no longer
present.



Seizing on this possibility, SB 73 has been introduced before
the Alaska Senate by Senators Kelly, Leman, Halford, Pearce and

Frank. In essence, it amounts to an effort to reenact AS
09.10.055, with slight modifications, and to overturn Turner. It
replaces the six year limitation with a ten year limit. It makes
it clear that contractors are protected. (AS 09.10.055 was

somewhat unclear on this point, although the supreme court treated
it as covering contractors as well as architects and engineers.)
It makes it clear that it 1is an absolute statute of repose,
expressly overriding the discovery rule of AS 09.10.140.

As was true earlier, this construction statue of repose is
obviously unfair to innocent victims of negligently designed or
constructed buildings. Other constitutional challenges to the
validity of this bill, if enacted, couJdd be presented. However, it
is not a certainty that the Alaska Supreme Court would accept these
arguments and again strike the bill, if it becomes enacted.
Accordingly, the bill should be stopped now, and should not be
enacted by the Alaska legislature.
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On behalf of the Academy of Trial Lawyers, | have been asked
to express our strong opposition to SB 73. This bill attempts to
overturn a recent Alaska Supreme Court decision and to establish a
ten year statute of repose for suits against construction design
professionals. First, the bill is manifestly wunfair to the
innocent victims of negligently designed buildings. Second, it may
well be stricken as unconstitutional by the Alaska Supreme Court.
Third, enactment of SB 73 is unlikely to have any appreciable
effect on the insurance premiums paid by design professionals.
Finally, passage of this bill may result in significant additional
social service costs to the State of Alaska.

In 1967, the Alaska legislature enacted AS 09.10.055. This
statute established a six year statute of repose for suits against
architects, planners and engineers concerning their negligence in
the design or supervision of construction of a building in Alaska.
It was widely criticized as unfair: |If a building collapsed during
the seventh year after its construction injuring or Killing its
inhabitants, no suit could be filed against the negligent design
professional. Accordingly, a number of superior court decisions in
Alaska had ruled that this statute was unconstitutional. Each of
these cases settled, however, before they were reviewed by the
Alaska Supreme Court.

The matter finally came before the supreme court in Turner
Construction Company. Inc. v. Scales. 752 P.2d 467 (Alaska 1988).
There, the court agreed with the superior courts and struck AS
09.10.055 as unconstitutional under the Alaska equal protection
clause. Applying a sliding scale of judicial scrutiny, State v.
Erickson. 574 P.2d 1, 12 (Alaska 1978), the court found that the
right to bring a suit for damages was a "significant right,” and
that legislation restricting that right must bear a '"fair and
substantial relationship™ to a legitimate purpose. The court found
that the purpose of the statute was to encourage the design and



construction of buildings in Alaska, and that this was a legitimate
purpose.

The Turner court, however, found that AS 09.10.055 did not
effectively further this purpose: Although it protected design
professionals, it did not protect owners, tenants and materialmen.
Thus, individuals in this latter group, who were also necessary
participants in the construction process, might be sued after the

six year period. Further, wunder the Ilaw regarding joint and
several liability in existence at that time, a defendant in that
latter group might then be held liable for up to twice his
percentage of fault. In light of this, the court viewed AS
09.10.055 as, in effect, a statutory shifting of liability from
design professionals to owners, tenants and materialmen. Since

this latter group would continue to have a disincentive to
construct buildings, the court reasoned, the purposes of the
statute were not served by its provisions. Accordingly, the
statute was found to violate the state constitution's equal
protection clause.

Since Turner, the Alaska voters approved an initiative
abolishing joint and several liability. Now, each defendant is
liable only for his percentage of fault. AS 09.17.080. There is
no possibility of shifting of liability from design professionals
to owners, tenants and materialmen. Arguably, wunder a narrow
reading of Turner, the basis for the court's rejection of AS
09.10.055 is no longer present.

Seizing on this possibility, SB 73 attempts to reenact AS
09.10.055, with some modifications, and to overturn Turner. It
replaces the six year limitation with a ten year limit. It appears
to protect contractors as design professionals, at least insofar as
they are involved in the design phase of a construction project.1
Further, SB 73 can be read as expanding AS 09.10.055 by protecting
contractors in their construction activities (as opposed to their
design activities) as well: It applies inter alia to '"negligence
in the construction ... of an improvement to real property.”
Finally, SB 73 makes it clear that it is an absolute statute of
repose, expressly overriding the discovery rule of AS 09.10.140.

SB 73 should not be passed. First, as was true earlier, this
bill is obviously wunfair to innocent victims of negligently
designed or constructed buildings. By way of example, suppose the
roof of an elementary school <collapsed -eleven years after
completion of construction due to an engineering firm's negligent
calculation of the roof's ability to carry a snow load. Under SB

1 AS 09.10.055 was somewhat unclear on this point. However,
the supreme court in Turner treated it as covering contractors
involved in the design process as well as architects and engineers.

752 P.2d at 471.



73, no recovery could be had against the responsible engineering
firm or its insurer for the deaths or injuries of the school’'s
children. Likewise, the school district could not recover from the
engineering firm or its insurer for the cost of repairs to the
school roof.

Second, SB 73 may well be found unconstitutional by the Alaska
Supreme Court for the same reasons as AS 09.10.055. The court
would likely apply the same equal protection analysis as it did in
Turner. Jince innocent victims of negligently designed buildings
would be deprived of the "significant right"™ of access to the
courts, SB 73 would survive judicial scrutiny under the Alaska
equal protection clause only if it bears a "fair and substantial
relationship™ to its purpose of encouraging the design and
construction of buildings in Alaska.

As was true under the prior statute, the statute of repose of
SB 73 would not protect owners, tenants, and materialmen. As the
supreme court noted in Turner, these are all essential participants
in the construction of improvements on real estate. To exempt some
but not all of the necessary participants in the construction
process would not have the desired effect of encouraging the design
and construction of buildings in Alaska. The wunprotected
participants could still be found liable, under the discovery rule,
even after the ten year statute of repose of SB 73.

It is true that after the recent initiative, these unprotected
participants can be found liable for only their percentage of
fault, rather than double that amount. Thus SB 73 does not effect
a partialshifting of liability from the protected to the

unprotected participants, as did AS09.10.055 before the
initiative. Nonetheless, even after enactment of SB 73 the
unprotected participants would still have a disincentive to engage

in the construction process. Accordingly, the Supreme Court may
well strike SB 73 for the same reason it struck AS 09.10.055 in
Turner: it fails to bear a substantial relationship to encouraging
the design and construction of buildings in Alaska. Owners,
tenants, and materialmen would still be liable and might still balk
at playing their roles in the construction process.

Construction statutes of repose have been struck as
unconstitutional in a number of ouher states besides Alaska. These
decisions rely on a variety of grounds, including equal protection,
due process, or the prohibition against special legislation. The
Alaska Supreme Court, when called upon to review SB 73, might well
strike it under any of these provisions of the Alaska constitution.
Accordingly, before considering passage of this bill, an opinion
from the Attorney General should be sought regarding its
constitutionality.

Third, SB 73 can be justified as encouraging the design and
construction of buildings in Alaska only to the extent that it can

3



be shown to reduce the liability insurance premiums for design
professionals. However, no evidence has been presented, in Alaska
or elsewhere, that enactment of '"tort reform™ has had much if any
effect on insurance rates. Instead, insurance rates appear to be
driven principally by insurance companies' investment strategies
and their rates of return on investments. The legislature should
collect further information, and hold further hearings if
necessary, to examine what effect, if any, enactment of SB 73 would
have on the liability insurance rates of design professionals.

Finally, SB 73 should be accompanied by a fiscal note.
Enactment of this bill might well increase the costs of providing
social services in Alaska. If the bill is enacted and withstands
judicial scrutiny, it is inevitable that future catastrophically
injured victims of the collapse of buildings will go uncompensated.
The cost of their medical treatment, care and support will have to
be borne by the social service agencies of the State of Alaska.



Impacts of Statutes of Limitation and Repose

by Willy Van Hemert, P.E.

Almost thirty years have passed
since the 1961 enactment of the first
jmecial statute of limitation for

wsuits against architects, engi-
neers and others who design and
build construction projects. During
this period, much interest has been
focused on the legislative programs
that led to the enactment of such
statutes and their interpretation by
the courts once enacted.

It is the purpose ofthis article to
provide basic information regarding
statutes of limitation and repose and
their impact on the design profes-
sional.

Statute of R.erﬁose,vs. Statute
of Limitation

The statute of limitation refers to
a limited period oftime during which
a plaintiffmust file an action after
the cause of action accrues; that is,
from the time the injury or damage
was first discovered or reasonably
should have been discovered. This
limited period oftime is usually in
ve two to three year range.
BC A statute ofrepose, on the other
hand, bars an action for injury or
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damage after a stated period of time
following substantial completion of
the project.

Thus, injury or damage flowing
from a constructed facility more than
the number ofyears stated in the
law (on the average between seven
and eight years) is barred and the
question ofthe alleged negligence of
the design professional is not subject
to legal procedures.

Why is there a statute of repose
dealing with construction activities
such as buildings, roadways and so
forth? Without such a statute,
builders, designers, architects and
others in the building trades are
subject to an almost indefinite period
of liability.

However, we all understand that
physical improvements become
increasingly affected by operation
and maintenance activities, as well
as modifications and improvements
to the original facilities with the
passage of time. It would seem
reasonable to assume that once a
facility has been used safely for a
number ofyears, the facility itself
should be deemed safe.

It is under this general premise
that legislators have enacted legisla-
tion that strikes a balance between

the interests of potential plaintiffs
and the interests of potential defen-
dants who have a right to be free
from suit after the passage ofa
reasonable period oftime. The
plaintiffis still free to pursue a claim
against the owner or tenant in
possession of the building or facility;
and therefore, the plaintiffis not left
without a remedy.

Historical Perspective

Since 1961, 47 states, as well as
the District of Columbia and Puerto
Rico, have passed legislation dealing
with the statute ofrepose. Ofthe
original 49 laws, 44 were taken to
court Thirty three have been ruled
constitutional and nine have been
ruled unconstitutional. Alaska is
included in the latter group.

Currently, 40 states have a
statute of repose specifically for
design professionals of which 33
have been successfully tested in
court.

The time period of the various
statutes ofrepose are tabulated in
Figure 1.

See REPOSE, page 7
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figure 1. Status of Current Statutes of Repose

It is interesting to note that the
ength oftime for legal action to take
:lace does not appear to be a prima-
y reason for ruling the statute
Aconstitutional. In fact, Victor
3Shinner, a major insurer of archi-
ects and engineers, has indicated
hat 89.3% ofall cases are brought
orward in the first six years after
ubstantial completion. This increas-
s only slightly to 96.8% after the

year.

The Constitutionality Issue

Why are the statutes ofrepose
uled unconstitutional? The primary
rgument is based on preserving the
}ual protection clause of the consti-
Ition. This was the argument used
efore Alaska’s supreme court in
988 in the consolidated cases of
‘urner Construction vs. Robert
cales and lverson Construction vs.
JeWayne Carson.

In the first case, Robert Scales
offered property damage when a
re occurred in the Winterbrook
.partments. Turner Construction,
re prime contractor, was sued due
r their alleged negligent construc-
on and installation ofa fireplace.

In the second case, DeWayne
‘arson was injured while attempt-
rg to install on automatic garage
oor opener. Mr. Carson sued the
gilder, Iverson Construction, and

subcontractor for faulty construc-
on. Both cases were brought more
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than six years after substantial
completion of the structures.

The Alaska supreme court was
asked to determine if the statute of
repose, under which both contractors
sought protection, was constitution-
al. In its evaluation, tho court
recognized other parties including
owners and tenants have continuing
control over access to and mainte-
nance ofthe properties. They recog-
nized that design professionals are
open to suit by a larger number of
plaintiffs than are owners and
tenants whom are given special
common law defenses.

The court recognized the distinc-
tion between materialmen (suppliers
of building components) and design
professionals. That is, materialmen
provide standard goods manufac-
tured by standard processes. They
may, therefore, be held to higher
quality control standards than the
design professional, whose work is
often unique and cannot be com-
pletely tested. In other words,
buildings are more complex than
their component parts.

And lastly, the court recognized
that design professionals have
special expertise and they should be
encouraged to experiment and
advance new concepts and ideas
rather then be stifled by the threat
ofunlimited liability.

However, after recognizing all
these elements, which form the basis
ofthe statute ofrepose, the supreme
court rejected them as being unper-
suasive. The only rational argument
brought forward by the court for
declaring the statute of repose
unconstitutional was the fact that it
wentagainst the common law rule of
joint and several liability (i.e. anyone
whose negligence is in any way part
ofthe cause ofan injury is liable for
all compensable damages attribut-
able to that injury).

However, in 1988, the people of
Alaska voted to repeal several
liability to the extent that no one can
ever be held financially responsible
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for more than twice their contributo-
ry negligence. On that fact alone, we
believe the supreme court may be
forced to reconsider the merits of the
same statute, were it enacted by the
legislature today.

Implications for Design
Professionals

W hat consequences are in store
for design professionals if Alaska
doesnotre-enact a statute of
repose? This is probably best ex-
plained by the case oftho Mianus
River Bridge collapse in Connecticut
in 1988. TfieMesigfTeirgingerAyas—
named as a defendant in legal action
although the design was performed
over 25 years ago! The engineer had
a long legal fight (also having to go
to the supreme court) but was
eventually relieved of any liability
based on the statute ofrepose. Can
you imagine defending a design you
performed 25 years ago?

Suits against design professionals
are notunusual. In fact, in the past
decade, firms averaged over one
claim every three years. Yet ofthe
claims brought against design
professionals, 80% were successfully
defended with no payments to the
plaintiff. Unfortunately, in all cases,
the design professional was required
to defend his actions at considerable
cost

This personal liability is notjust
limited to private sector design

See REPOSE ,page 11
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November Meeting Report

SEAA joined forces with EERI for
a lunch meeting in November. The
speaker was Dick Malle of the
United States Geological Survey who
talked about the location and data
collection of strong motion accelo-
graph instruments in the state.

January Meeting Announced

The next meeting is scheduled for
Tuesday, January 22,1991. The
speakers will be Ron Watts and Will

‘ bott, both with tho Municipality of
.-ichorage, who will discuss earth-
guake preparedness and disaster
reliefplans.

SEAA is trying to coordinate
efforts with the Municipality to have
response teams ready in the event of
a major catastrophe to inspect
structures starting with emergency
shelters and continuing through
public and private buildings.

Anyone wishing to attend should
contact Tanya Bratslavsky at 348-
5214 or Andy Stember at 561-1733.

<=REPOSE
Continued, from page 7

professionals. Public employees are
also being named in suits and they
are finding that they are not neces-
sarily protected by the governmental
agency by whom they are employed
if negligence is involved.

And what happens when an

ividual leaves his employer,
whether private or public? Insur-
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ance companies are very reluctant to
provide prior acts insurance if there
is no defined limit to their potential
liability. This was evident several
years ago when the majority of
professional liability insurance
carriers pulled out of Alaska. Those
firms who had to find new insurance
carriers found it cost prohibitive, if
not impossible, to obtain prior acts
coverage.

The statute of repose impacts all
design professionals, as well as the
general public, for it is the general
public who eventually pays for
higher insurance premiums, unnec-
essary litigation and the eventual
loss of America's technical compe-
tence.

The statute of repose is not
intended to protect design profes-
sionals who are negligent. It does,
however, protect against unreason-
able litigation and sets a distinct
limit to potential liability.

We must all work together to
insure re-enactment of this impor-
tant statute.

*SURVEY
Continued from page S

The activities, the products and
the opportunities of(surveying and
mapping) are not wisely managed on
a statewide basis. Consider the
following:

e There is little, ifany, interdepart-
mental coordination ofsurveying
and mapping activities:

® Alaska is one ofonly a few states
not providing annual recommen-
dations to the U.S. Geological
Survey regarding Alaska's priori-
ties; hence Alaska is losing mil-
lions ofdollars annually in
benefit;

» There is no effort to establish data
exchange standards so that
multiple use can be achieved of
Alaska's tremendous existing
computerized survey, mapping
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and related data;

e Alaska has no requirement that
valuable surveying and mapping
information be preserved, nor even
cataloged as to content and
location, so that others may benefit
from its existence.

Since its inception, SMAB has
operated without a budget. The
voting private sector members have
donated their time and personally
paid for travel and expenses because
they feel very strongly about their
mission.

The Board, as presently struc-
tured, has regional representation
plus ex-officio members from DNR,
DEC, DCRA and DOT. Since the
Board's mission crosses agency
boundaries, it needs higher level
authority. Creation ofthe "Alaska
Surveying and Mapping Coordinat-
ing Council”, at the Governor's level,
will provide stability and continuity
for the Board.

Having served as Secretary ofthe
Interior and Alaska's Governor, we
know you appreciate the value and
importance ofsurveying and mapping.
For the benefit ofall Alaskans we urge
you to issue an Executive Order
creating the "Alaska Surveying and
Mapping Coordir. :ting Council".

The afternoon session dealt with an
ongoing proposal to establish survey
authority over the unorganized
borough. A draft has been prepared
for Senator Bettye Fohrenkamp by
the Legislative Division of Legal
Services using last year's SB 546 and
language proposed by the DOT&PF to
deal with right-of-way plats.

The Surveying and Mapping Adviso-
ry Board analyzed the draft line by line
in a work session lasting nearly five
hours. For the most part, differences
between the private surveying sector,
native landholding interests, DOT&PF
and DEC were resolved.

Itis hoped the resulting draft will
become the basis for a new bill early
in the upcoming legislative session.





