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A L A S K A
C I V I L  L I B E R T I E S  O N I O N
P. O. Box 201S44 Anchorage, AX 99120-1844 
Phone: 907-218-0044 Fox: 907-218-028!
Messages Only: 907*276'2258

F e b r u a r y  1, 1993

T h e  H o n o r a b l e  T i m  K e l l y
C h a i r ,  L a b o r  &  C o m m e r c e  C o m m i t t e e
A l a s k a  S t a t e  S e n a t e
S t a t e  C a p i t o l ,  R o o m  101
J u n e a u ,  A K  99801-1182

D e a r  S e n a t o r  K e l l y ;

O n  b e h a l f  o f  t h e  A l a s k a  C i v i l  L i b e r t i e s  U n i o n  ( A k C L U ) ,  a n  a f f i l i a t e  o f  
t h e  A m e r i c a n  C i v i l  L i b e r t i e s  U n i o n  ( A C L U ) ,  I a m  w r i t i n g  t o  u r g e  y o u  
t o  s u p p o r t  S B  69.  T h i s  b i l l  I s  d e s i g n e d  t o  p r o h i b i t  e m p l o y e r s  f r o m  
d i s c r i m i n a t i n g  a g a i n s t  e m p l o y e e s  b a s e d  o n  t h e i r  u s e  o f  l a w f u l  
p r o d u c t s  d u r i n g  n o n - w o r k i n g  h o u r s  a n d  a w a y  f r o m  t h e  e m p l o y e r ' s  
p r e m i s e s .  T h i s  i s  a  c i v i l  l i b e r t i e s  a n d  p r i v a c y  I s s u e  o f  v i t a l  c o n c e r n  
t o  t h e  A k C L U  a n d  o n e  w h i c h  t h e  A C L U  h a s  s t r o n g l y  s u p p o r t e d  
n a t i o n w i d e .

E m p l o y e r s  h a v s  t h e  r i g h t  a n d  t h e  r e s p o n s i b i l i t y  t o  b e  c o n c e r n e d  
a b o u t  e v e r y  e m p l o y e e ' s  j o b  p e r f o r m a n c e ,  a n d  t o  t a k e  a c t i o n  i f  t h a t  
p e r f o r m a n c e  i s  n o t  u p  t o  c o m p a n y  s t a n d a r d s .  B u t  a n  e m p l o y e e ' s  
p r i v a t e  l i f e  I s  n o n e  o f  h i s  o r  h e r  e m p l o y e r ' s  b u s i n e s s  u n l e s s  i t  
a f f e c t s  t h e i r  p e r f o r m a n c e .

U n f o r t u n a t e l y ,  m a n y  e m p l o y e r s  t o d a y  h a v e  f o r g o t t e n  t h i s  b a s i c  r u l e .  
T h e s e  c o m p a n i e s  r e f u s e  t o  h i r e  p e o p l e  b e c a u s e  t h e y  s m o k e  o r  d r i n k  
a t  h o m e ,  b e c a u s e  t h e y  a r e  o v e r w e i g h t ,  o r  b e c a u s e  t h e y  s c u b a  d i v e  o r  
r i d e  m o t o r c y c l e s  o n  t h e i r  d a y s  o f f .  S o m e  o f  t h e s e  e m p l o y e r s  e v e n  
f i r e  e m p l o y e e s  w h o  w e r e  h i r e d  b e f o r e  t h e  p o l i c i e s  w e r e  a d o p t e d .

W h i l e  a  f e w  c o m p a n i e s  a r e  d o i n g  t h i s  f o r  p a t e r n a l i s t i c  r e a s o n s ,  
m o s t  a r e  d o i n g  I t  f n  a n  e f f o r t  t o  r e d u c e  t h e i r  h e a l t h  c a r e  c o s t s ,  T h i s
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P a g e  T w o  - S e n a t o r  T i m  K e l l y

I s  u n q u e s t i o n a b l y  a  l e g i t i m a t e  c o r p o r a t e  g o a l .  B u t  c o n s i d e r  t h e  
I m p l i c a t i o n s  o f  a  r u l e  t h a t  p e r m i t s  e m p l o y e r s  t o  r e g u l a t e  p r i v a t e  
b e h a v i o r  u n r e l a t e d  t o  j o b  p e r f o r m a n c e  s i m p l y  b e c a u s e  i t  a f f e c t s  t h e  
e m p l o y e e ' s  h e a l t h .  V i r t u a l l y  e v e r y t h i n g  w e  d o  a f f e c t s  o u r  h e a l t h .  
T h e  l i s t  o f  p r i v a t e  c h o i c e s  t h a t  m a y  I n c r e a s e  h e a l t h  c a r e  c o s t s  i s  
a l m o s t  e n d l e s s :  a l c o h o l ,  t o b a c c o ,  r e d  m e a t ,  f r i e d  f o o d ,  c o f f e e ,  n o t
g e t t i n g  e n o u g h  s l e e p  o r  e x e r c i s e ,  e v e n  l y i n g  o n  t h e  b e a c h  o n  v a c a t i o n  
c r e a t e s  a  r i s k  o f  s k i n  c a n c e r .

T h e  d e c i s i o n  w i t h  t h e  g r e a t e s t  I m p a c t  o n  o u r  e m p l o y e r ' s  h e a l t h  c a r e  
c o s t s  i s  t h e  d e c i s i o n  t o  h a v e  c h i l d r e n .  I f  h e a l t h  a l o n e  i s  a d e q u a t e  
r e a s o n  f o r  a  c o m p a n y  t o  c o n t r o l  p r i v a t e  b e h a v i o r ,  v i r t u a l l y  e v e r y  
a s p e c t  o f  o u r  p r i v a t e  l i v e s  w i l l  b e  s u b j e c t  t o  o u r  e m p l o y e r ' s  c o n t r o l .

E v e n  i f  s u c h  i n t e r f e r e n c e  r e p r e s e n t e d  a  s o l u t i o n  t o  o u r  n a t i o n ' s  
h e a l t h  c a r e  p r o b l e m s ,  t h e  c i v i l  l i b e r t i e s  c o s t s  w o u l d  b e  t o o  h i g h .  
B u t  i t  d o e s  n o t .  W h i l e  t h e  a m o u n t  o f  m o n e y  e m p l o y e r s  w o u l d  s a v e  b y  
f o r c i n g  u s  a i l  i o  g i v e  u p  o u r  b a d  h a b i t s  ! s  u n c l e a r ,  e v e n  t h c s a  w h o  
s u p p o r t  s u c h  c o r p o r a t e  p r o g r a m s  a d m i t  t h a t  t h e s e  h a b i t s  a r e  n o t  a t  
t h e  c o r e  o f  t h e  p r o b l e m  o f  i n c r e a s i n g  h e a l t h  c a r e  c o s t s .

W e  a r e  a l s o  c o n c e r n e d  a b o u t  t h e  t e c h n i q u e s  w h i c h  e m p l o y e r s  w i l l  b e  
f o r c e d  t o  u s e  t o  e n f o r c e  s u c h  p o l i c i e s .  W i l l  a l l  e m p l o y e e s  b e  
r e q u i r e d  t o  s u b m i t  u r i n e  s a m p l e s  f o r  a n a i y s i s ?  W i l l  P i n k e r t o n s  b e  
h i r e d  t o  w a t c h  e m p l o y e e s  w h i l e  t h e y  a r e  a w a y  f r o m  w o r k ?  W i l l  
e m p l o y e e s  b e  e n c o u r a g e d  t o  t u r n  e a c h  o t h e r  i n ?

A s  A m e r i c a n s ,  p r o u d  o f  o u r  h e r i t a g e  o f  i n d i v i d u a l i s m ,  w e  c a n n o t  
a c c e p t  e m p l o y e r s  g e t t i n g  I n t o  t h e  b u s i n e s s  o f  p o l i c i n g  p r i v a t e  
c o n d u c t .

W e  a l s o  a p p r e c i a t e  t h e  c o n c e r n s  o f  t h e  h e a l t h  o r g a n i z a t i o n s .  T h e  
g o v e r n m e n t  s h o u l d  n o t  b e  I n  t h e  b u s i n e s s  o f  e n c o u r a g i n g  p e o p l e  t o  
h u r t  t h e m s e l v e s .  G o v e r n m e n t  h a s  t h e  r i g h t ,  a n d  t h e  o b l i g a t i o n ,  t o  
e d u c a t e  i t s  c i t i z e n s  a b o u t  t h e  b a n n e r s  o f  t o b a c c o  a n d  a l c o h o l ,  a n d  t o  
h e l p  t h o s e  w h o  w a n t  t o  q u i t .  B u t  p e r m i t t i n g  e m p l o y e r s  t o  u s e  t h e  
p o w e r  o f  t h e  p a y c h e c k  t o  c o e r c e  t h o s e  w h o  d o  n o t  w a n t  t o  q u i t  i s  
w r o n g .



P a g e  T h r e e  - S e n a t o r  T i m  K e l l y

T w e n t y - t h r e e  s t a t e s  h a v e  a l r e a d y  a c t e d  t o  p r o t e c t  t h e i r  c i t i z e n s '  
p r i v a t e  l i v e s  f r o m  e m p l o y e r  c o n t r o l .  T h e  l a r g e  m a j o r i t y  o f  t h e s e  
s t a t u t e s  a r e  t o b a c c o  s p e c i f i c .  T h i s  l i m i t a t i o n  i s  m o s t  u n f o r t u n a t e .  
W h i l e  o f f - d u t y  s m o k e r s  a r e  a m o n g  t h e  m a n y  g r o u p s  e n t i t l e d  t o  
p r o t e c t i o n ,  w h a t  i s  n e e d e d  a r e  l a w s  t h a t  p r o t e c t  e v e r y o n e ' s  r i g h t  t o  
c o n d u c t  t h e i r  p r i v a t e  l i f e  f r e e  f r o m  e m p l o y e r  i n t e r f e r e n c e .  B y  
p a s s i n g  S B  69,  A l a s k a  w i l l  b e  s e t t i n g  a n  e x a m p l e  f o r  t h e  r e s t  o f  t h e  
n a t i o n ,

I f  y o u  o r  y o u r  s t a f f  w o u l d  l i k e  t o  d i s c u s s  t h i s  i s s u e  i n  m o r e  d e t a i l ,  
p l e a s e  f e e l  f r e e  t o  c o n t a c t  o u r  o f f i c e  i n  A n c h o r a g e .  I n  a d d i t i o n ,  t h e  
A C L U  h a s  a  “N a t i o n a l  T a s k  F o r c e  o n  C i v i l  L i b e r t i e s  i n  t h e  W o r k p l a c e , "  
l o c a t e d  i n  N e w  Y o r k  C i t y .  Y o u  m a y  c o n t a c t  t h e  t a s k  f o r c e  d i r e c t o r ,  
L e w i s  L .  M a l t b y ,  a t  212-944-9800 ( e x t .  402 ) .

R e s p e c t f u l l y  y o u r s ,

R a n d a l l  P .  B u m s  
E x e c u t i v e  D i r e c t o r

A t t a c h m e n t

s b 6 9 p p - 2 1 9 3
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INTRO DUCTIO N TO LIFESTYLE 
D ISCRIM INATIO N IN  THE 
WORKPLACE

In 1989, D aniel Winn, an employee at the Best Lock Corporation in Indiana, admitted to bis superiors 

that several years earlier be bad a few drinks in a bar with friends, Mr. Winn was 

promptly ftred on the basis of Best Lock’s policy that its employees cannot drink alcohol 

under arty circumstances.

Two officials at tie Ford Meter Box Co. in Wabash, Ind. pulled Janice Bone aside and 

escorted her from the plant. Bona is a smoker, and although she did not smoke on the job,

Fords policy barred her from smoking at all, nI was very shocked. It's devastating when 

this happens to you", said Bone. 1
In Michigan, Dorma O’Leary, a bus driver, was unable during a physical exam to run 

in place for thru nwrstau. O’Leary, who weighs over 368 pounds was simply temmattc-

after 26 years employment. *
American have long accepted that employtn hare a certain degree of control over 

wbac we do while at che workplace. But increasing numbers of employer* are danger­
ously broadening the iphere of < hdr control to include what employees do in their own 
homes. Many employer* now refuse to hire people who*e private live* are deemed 
"unhealthy*. A few even fire ctaienc employee* who don't̂ hangc their lifestyle to meet 
new company demands. The mo*c common victim* of chi* type of discrimination are 
smoker* and fit people. ? According to a 1988 survey taken by the Administrative 
Management Society, 6% at all employers (about 6.000 companies) now discriminate 
against off-duty smokers. The number has almost crrtiinly increased since then. It is 
more difficult to estimate the number of companies which discriminate against far peo­
ple, since this is seldom an official corporate policy. However, anecdotal evidence col­
lected by tha National Association for Advancement of Fat Acceptance (NAAFA) sug­
gests that discrimination again:. fat people is even more common. Other employer* 
icfuse to hire people who drink alcohol, b; ve high cholesterol levels, or ride motorcy­
cles.

Tbc driving force behind this trend is economics. Health care costs for employers are 
increasing by at least 1396 per yr*x, * almost 3 time* as fast as inflation. Although sev­
eral feeton contribute to these rising corn, the only factor employers have control over 
is their employees. With such an incentive, employers may well cry to dominate every

1 .SnfslhebacoiotafeBvfcraVhetwiltdhtifiitxUntiaa.MuiMl.lttt.
1W M M * . Ulhm* D M U .  fcW« I fa K  AjCJLU Dkwmm tuk m  » <l»l'
• TM f h i L  t* r*  A i pm$it hn* d m  i *  io c r ft*  d s W r a .
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health-related aspect of their employees' live*, including diet, exercise an \ sleep habits 
— and without protective legislation they will succeed.

The early Americans adopted the Bill of Rights to limit the government's involvement 
in their lives and modern Americana demonstrate the san. unwillingness to tolerate 
intrusion whether by government or by employer. According to a 1990 poll by the 
National Consumer* League, * 81% of Americans believe that on employer has no right 
tn refuse to hire an overweight person. 7696 believe employers have no right to refuse 
to hire a smoker. 7396 believe employers have no right to require an employee or appli­
cant to change cheir diet.

Recognizing rh«r refuting to him people for reasons uni dated tn job performance is 
unfair and often prevents the company ftom hiring the best qualified person, some 
employers have adopted a different strategy. Employees who have lifestyles the employ­
er considers unhealthy am required to pay more for their company health insurance. 
Some employers say they are charging unhealthy employees a premium over their ’'nor­
mal'’ rate, some say they are giving healthy employees a discount. Either way, one 
employee is paying more for their health care than another.

This may not be wrong in principle, but such, programs should be based on sound 
actuarial data. The company should be able to demonstrate that the behavior in ques­
tion increases employer health care costs by a measurable amount. While such relation­
ships may exist, the d«m currently available does not demonstrate it clearly. For exam­
ple, the Bureau of National Affairs reports that 95% of companies banning smoking 
reported no financial savings, 6 and the UJL CiLmLc." of Commerce has found no con­
nection between tracking and absenteeism.

The methods used to enforce the** policies raise independent civil liberties issues. 
Most employers currently take an employee’s word that they are net violating the rules 
for off-duty behavior. As discrimiurron giows more common, however, it will become 
more diffiruk to simply avoid companies with whose policies one doesn’t comply. 
People will uke jobs, not reveal cfacir lifestyle, and hope the employer doesn’t find out. 
When this occurs, employers will have to hire spies to fellow people away from work 
and/or require frequent universal medial testing (such as urinalysis) in order to enforce 
the policy.

5 See A.CJ.U. PCTmm a«xk
frOL^d,fdkxa Ctwiriq Sm U th  U* fcL tyr7
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QUESTIONS AND ANSWERS: 
LIFESTYLE DISCRIM INATIO N

WHICH COMPANIES PRACTICE LIFESTYLE DISCRIMINATION?
There is no comprehensive list of companies which practice lifestyle discrimination.
A few examples of employer! who discriminate include:

^Cardinal Industries refuses to hire smoker* stating it "only hires non- 
smokers and gives every applicant a urine csjc and promises to fire chose 
who ay they have quit, but don't.''

MJ-Haul International charges it* smoking employees an extra 4130 per 
year for healch insurance.

>Pointo Resorts, which operates 3 hotels in Phoenix, pays 40% more of 
the insurance costs of employees with a normal weight than of chose who 
are overweight.

>In 1990, the city government i * Athens, Georgia initiated a hedch 
screening for prospective city workers. Applicants whose cholesterol level 
wm in the worn 25% of national ranges were simply ineligible for any 
position.

SHOULDN'T EMPLOYERS BE ABLE TO KEEP THEIR COSTS DOWN 
BY HIRING EMPLOYEES WHO WON’T GENERATE HIGH 
MEDICAL BILLS?

It is unfair and dangerous to allow employer* to discriminate against certain employ- ’ 
ees because they believe their private lifestyle choices arc unhealthy and lead to higher 
health insurance costs, lb begin with, it is unclear chat employer* can achieve signifi­
cant savings through lifestyle discrimination. Also, if it becomes acceptable to deny 
employment because of potentially higher health care cores, people who are capable of 
working will be effectively banned from any employment, preventing them from pro­
viding for themselves or their dependents. Kmlly, even if employer* could achieve sub­
stantial raring*, sacrificing the private live* of all working American* is tC"1 high a price 
copay.

WHY SHOULDN’T EMPLOYERS BE ABLE TO RESTRICT THEIR 
EMPLOYEES’ HIGH-RISK BEHAVIOR?

Risks are associated with nearly every persons! lifestyle choice we make — from smok­
ing cigarettes, co sitting in the sun, to having children. Where do we drew the line as 
to what our employer can regulate? The real i*suo here is the individual right co lead 
our lives as we choose. It is important that we preserve the distinction between compa­
ny time and the sanctity of our private live*.

LHGISLVnVB BRIEFING SCRIES
PAGE
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ISN’T IT  W RONG  TO ENCOURAGE PEOPLE TO SMOKE W ITH 
. PROTECTIVE LEGISLATION?

The government has the obligation co insure that people understand the health risks of 
smoking. Government and employers ought to help people who wane to quit smoking. 
Ultimately, however, it is up to the individual to decide if they want to engage in risky 
behavior such as smoking or riding a motorcycle. What is wrong is using the power of 
the government or chc paycheck to tell other people how co live.

ISN’T  THIS CREATING A RIGHT TO SMOKE?
No. The A.CLU. does not oppose smoking bans in public buildings, in the work­

place, or in ocher location* where non-smoken may be subjected co sidaueam smoke. 
We object only to bans on smoking (or beer or junk food) in a person's own home.

ISN’T  LIFESTYLE DISCRIMINATION LEGISLATION JUST A TOOL 
OF TOBACCO COMPANIES?

No. Lifestyle discrimination legislation It supported by a variety of civiJ. rights and 
labor organizations and by the majority of Americans.
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CURRENT LEGAL STATUS OF 
LIFESTYLE DISCRIM INATIO N

Federal Law
Ac the federal level, civil rights laws burring discrimination on the basis of race, gen­

der or disability may apply tolifestyle discrimination.

Race and Gender
There is demographic data showing chat blacks and young women smoke in dispro­

portionately large number*. It is possible that this disproportion is large enough to 
constitute disparate impact under Title VII of The Gvil Rights Act of 1964, which pro­
hibits discrimination in the workplace on the basis of race and gender.

Disability
The new Americans with Disabilities ct (ADA) prohibits employment discrimina­

tion against people with 'any physical or mental impairment that substantially limits 
one or more of an individual's major life activities" and also people who are “regarded as 
having such an impairment."
While the ADA does not cako effect until July of 1992, employees of federal agencies 

and federal contractor* already have this protection under section 504 of the Federal 
Rehabilitation Act of 1973.
While there is noc yet case law on point, ic can be argued chat certain fenns of lifestyle 

discrimination are illegal under ADA, The critics! feme is whether the individual'* 
limitation (real or perceived) is serious enough co qualify os a 'disability".

State Law
Most states have statu tea parallel to the Federal Rehabilitation Act of 1973. wfai'h 

cover both public end private sector employees. There have already been state court dea- 
rioas holding that under these statutes at people are protected from dfecrixrmjation. For 
example, the New York Court of Appeals held that Xerox„Cozp. violated the New York 
Human Right* Law by denying Catherine McDermott a job because of her obesity. The 
Court rejected the company's claim that it had a right to deny employment became of 
the likely future health cost* her condition would create for the company. The Court said 
that 'employment nay not be denied because of any actual or perceived undesirable 
effect the person’s employment may have on disability or life insurance programs."7
Even the best stare disability laws, however, provide no protection for lifestyle choices 

that are recreational rather than medical.
To correct the shortcomings of current law, twenty-one statm hcve passed lifestyle dis­

crimination statutn. The majority of these protect only smokers, but a few are broader. 
Colorado and North Dal iota ban dismminsrion based on any form of legal off-duty 
behavior.

legislative amniriNoi series
PAOE
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A complete list of state lifestyle discrimination statutes:

Enacted Privacy Legislation 
• 1939-1991

5TATE LANGUAGE BILL NUMBER ENACTED
Virginia Smokers Only 5607 March 27, 1989
Oregon Smokers Only S986 July 28,1989
Tennessee Smokers Only H2516 March 29, 1990
Kentucky Smokers Only H628 April 9,1990

I Colorado Legal Activities HU 23 April 17,1990
S. Carolina Smokers Only 5981 June 25,1990
Rhode Island Smokers Only H8768 July 12,1990
S. Dakota Smokers Only SB 102 March 1,1991
New Mexico Smokers Only S I 32 April 4, 1991
North Dakota Legal Activities SB2498 April 5, 1991
Mississippi Smokers Only SB2172 April 16, 1991
Indiana Smokers Only HI 439 May 4,1991
Oklahoma Smokers Only HB1590 May 8,1991
Now Hampshire Smokers Only S171 June 10,1991
Nevada Legal Products AB667 June 14,1991
Maine Smokers Only LD1696 Juno 18,1991
Connecticut Smokers Only H7211 June 25,1991
Arizona Smokers Only SBU52 June 25, 1991
New Jersey Smokers Only A4699 July 15,1991
Louisiana Smokars Only HB499 July 19,1991
Illinois legal Products HB1533 January 1,1992

New York & Michigan have pending legislation.

G o v e r n m e n t  E m p l o y e e s
Government employees are protected by equal protection and due pieces* clauses of the 
federal constitution.

Th«rc are comparable clauses in many state constitutions.
These constitutional provisions should protect public employees from discrimination 
based on non-job rckced criteria. Perhaps for this reason, lifestyle discrimination by 
public employers is rare.

The city of Noah Miami, however, recently adopted an ordinance barring smoker* from 
any municipal employment. The Florida A.CL.TJ. has challenged this wlicy in court, * 
and the result will shad much light upon the extent 00 which public' employees are 
already pro teaod.

« K ao s T. O y  t f  N o t*  U to tl. T M k  Bar N *  «40WS f lk d  J m t t r  1WX)

LEGISLATm BRIEFING SERIES
PAGE

SEVEN NUMBER 5



0 2.. O 1 . 3 3  1 0 : 0 5  A M  *< A K  C I V I L  L I B E R  T I E S  O P 1 2

MODEL ACT
1 Prohibited Practices

1.1 It shail be illegal for an employer co discriminate against any employee or applicant 
cm the bu.ii of chat person.'# conduct duriug noa-working hours away from the employ­
er! premises or on the baiii of personal characteristics uni ear tbit conduct or character­
istic affixes the person’s ability to properly fulfill the responsibilities of the position in 
question.

1.2 No employer shill collect information about the off-duty behavior or personal char­
acteristics of employees or applicants which would not be a legitimate basis for person­
nel decisions under section 1.1.

2Pxceprions
2.1 Nothing in sections LI and 1.2 dull be corn trued to make it illegal for an employer co:

22 Maincain a bona fide confl ct of interest policy. This section applies only to current 
employees and does not affect tha Jaw of this state regarding restrictive covenants for 
former employees.

2-3 Refuse to employ a person whose off-duty conduct, while not incompatible with the 
requirements of the position, it incompatible with the fundamental objectives of the 
organisation.

3 .E n fo rc e m e n t

3.1 Any perron who hat been aggrieved by a violation of this act shall have a private 
right of civil iction in any court of competent jurisdiction in this state.

3.2 In any nyh civil action tho plaintiff tholl have tb* burden of proving rhar hr nr ahfi 
was qualified for the position in question. The defendant shall then have the burden of 
producing a basis for its decision which is consistent with this statute. The plaintiff 
then has the burden of proving by a preponderance of the evidence that the actual rot* 
son for the decision was off-duty behavior or a personal characteristic. The defendant 
then has the burden of proving that this behavior or characteristic is job related.

4Jlcmediea
4.1 A prevailing plaintiff in a civil action under this action is entitled co:

42 Injunctive relief.

4.3 An award of damages equal to the harm caused by the violation (both economic and 
non-economic) or 41,000, whichever is greater.

4.4 Full costa of action plus reasonable attorney’s foes.

5 .W a i v e r
5.1 The rights and procedures provided by this Act may not be waived by contract or 
otherwise, unless such waiver is part of a written settlement agreed co and signed by the 
parries co the pending scrion or complaint under this Act.
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COMMENTS ON DRAFTING A 
LIFESTYLE DISCRIM INATION 
STATUTE

Tha crodci choice in drafting a statute it deciding how broad thi protection should be.
There are fo ur bask alxesmadvsr.

1. Prohibit Discrimination. Booed on Off-Duty Smoking
This i» the xaosc limited form of protection. While* ic protects one of the largest 

group* of victims, it leaves many unprotected. Ic also lends credence to the charge that 
the legislation is about smoking rather than autonomy and privacy. Its only real benefit 

, is that its impact is limited and clearly defined. This can reduce, or even eliminate,
opposition fiorn organized business.

2. Prohibit Discrimination Based on Off-Duty Use of All Legal Substances
This formulation expands the coverage to off-duty drinking and, possibly, people with 

high cholesterol or other conditions related to diet.

3. Prohibit: Discrimination Based on Any Legal Off-Duty Behavior
This is the broadest coverage that bu yet been obtained. Ic clearly protects all dietary 

lifestyle choices and also choices of hobbies (skiing, motorcycles, etc.). It also prohibits 
discrimination based on mxusI orientation in the 25 states 'hat have repealed their 
sodcmy la-**.
The pragmatic problem with this approach is chat ic is so sweeping that its exact 

impact is hard co determine in advance. This uncertainty increases opposition from 
organized business. While we hstj addressed all the legitimate concerns they have 
raised (see ‘exceptions’), there is concern that nu; all the legitimate concern* hare yet 
been, identified.

4. Prohibit Discrimination Based on Anything Not Kola ted to Job Performance
This is the ideal way to writs the statute. Ic not only prevents discrimination based on 

off-dory conduct, but premia discrimination bated ou personal characteristics unrelat­
ed co job performance. All fat people are clearly protected under this approach. So are 
short people, the physically unattractive, and others who are often discriminated, 
agzinsc, but whose condition it not serious enough co be classified as a ’disability”.

0 2.. O j., S3  1 0 : 0 5  AM *  AXC C I V I L  L I B E R T I E S  O B 1 3

The standqsation is fit position yn vwtt to tabs on ilhpd aff-dnty behavior.
The ideal petition is char the employer's legitimate interest is limited co behavior chat 

is related to job performance, and that even illegal o&duty behavior that does not affect 
a perron's fitness for duty shoul 1 not be grounds for discrimination.
This position is probably politically untenable at the present time, especially where 

illegal drugs are involved. We may have to limit our bilb co legal off-duty behavior, 
even in oar initial proposal

Assuming yon choose general coverage option 3 or 4 above, there are a series of pro­
posed exceptions from the business community to consider. Each of these purports to

LEGISLATIVE BRIEFING SERIES
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be a situation where a certain form or off-duty behavior is legal, but the employer has a 
legitimate reason for prohibiting ic. These include

1. Conflict of Interests This is straightforward, and we have included it in the model.

2- Anti"tt*rpotmn Policies: Having relatives working together can create conflict. Many companies, 
however, have found ways to manage this without dir criminating against relatives of 
employees. This is a judgment call. Our model does not include thu exception.

3. Conduct Incompatible with Organizational Goa la: The American I.ung Association believes it
should have the righc to refuse co hire smokers. The model incorporates language 
which would allow this practice. It can be argued chat this exception should be limited 
to high level employees.

4. Surcharges: Even when they support legislation banning lifestyle discrimination in biting, orga­
nized business will lobby vigorously for tha light ru charge "unhealthy” employees more 
for company health insurance. (See introduction).

There is no compelling civil liberties argument againac this in principle. Ic is not, how­
ever, » practice we want to encourage, and is not included in our model.
The best position may be to remain neutral in principle, but insist on two conditions if 
a surcharge authorization is included in legislation:

1. Any difference in employee contributions must be supported by sound actuarial dam 
on employer costs.

2. No surcharge may have a disparate impact on a group which is protected from job 
discrimination under federal or state law.

LEGISLATIVE BRILFINO SERIES
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LO BBYING  STRATEGIES
The political landscape is much different for lifestyle discrimination legislation than for ocher work­
place rights bills.

We do not have strong opposition from organized business. The U.S. Chamber of Commerce has 
taken the position that it is wrong for an employer to refuse m hire (or fire) someone because of off- 
duty conduce unrelated to job performance. Ac lease one state chamber (New Jersey) has actually sup­
ported lifestyle discrimination Legislation.

In most states, disagreements over statutory drafting (especially damages) and a general reluctance to 
support legislation that restricts business led the chamber to remain neutral or offer lukewarm opposi­
tion. Seldom, however, have we encountered the strident opposition that has frustrated our efforts on 
other issues.

Tbs real opposition comes from anti-smoking groups. Liis includes both national groups like ch 
American Lung Association and local voluntary organisations. Although they are loach to admic it, 
chew people are prohibitionists. They believe that smoking is so harmful tliac ic should not be a mat­
ter of personal choice but should be scamped out by any available means. They are not vexy articulate 
or ondid, but they have a great asset in public antipathy toward smoking, and they know how to play 
coin

Critical to this issue, as usual, is organized l?bor. The AFL-CIO and the Communications Workers of 
/noetic* (CWA) have generally supported lifestyle legislation. We have siis had support from police 
ard firefighters unions (chose most likely to be victims). Another likely ally is the Carpenters and 
Joiners union. Their President, Sigurd Lucassen, has been .labor's spokesman against outright bans on 
workplace smoking.

This is * relatively new issue, however, and one cannnc assume that all labor leaders sze familiar with 
it or will automatically make ic a priority. As with any i merging issue, support for lifestyle discrimi­
nation laws must be developed.

Other progressive groups, including religious organisation!, should support this legislation, but have 
generally not yet been vkadL
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PRESENTING THE ISSUE
Ic it always cruc rial the way an issue it framed influences, and often determines, the response. That 
is especially true here. Opponencs will claim that the issue is smoking, even if the bill cowers all legal 
off-duty behavior. The public’s tendency to think in the concrete rather than the abstract, the feet 

smoken ore among the most common victims, and the 6ux that tobacco companies support the 
legislation, all work in our opponents' favor. If they succeed in casting the issue this way, wc will 
ntrcly lose.
The real issue here is privacy—the right of all adults to live as they choose in their own homes. The 
public strongly supports this value. They arc not inclined to view the issue this way, and you will 
have to repeat our position nd nauseum. But experience has shown that with enough repetition, the 
public will understand the real issue. Once this happens, wc will be successful.

Do’s and Dorn's
LdtJki? Lmv- not Civil Rights
Some sates have attempted co create lifestyle legislation by amending their state civil righcs act. This 
lends credence to the charge that we are trying to turn smoking (or drinking) into a civil rigbc. It also 
offends some people in the civil righcs community.
It ir vastly better to place tins protection in the sate labor law. It is also more correct; the law's pur­
pose is to modify the legal relationship of employers and employees.

Health Economics
There is in fret a great deal of uncertainty over the health care cost implication of various lifestyle 
choice. Even where a given behavior clearly causes a measurable increase in health care coats, ic is not 
necesssri'y true that these cui* wiii be win by employers.
Health care economics, however, is not the issue. The issue is privacy. Any discussion of economics 
playa into the hands of those who would mislead the public by mis-stating the issue.

Spokes people
Since the issue is not smoking, drinking, or hang gliding, but privacy, the spokereeople for the issue 
should be those who care about this principle rather than tho specific behavior.
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SUPPORTING ORGANIZATIONS
Here are seme of the organizations which support lifestyle discrimination legislation. The addresses 

and phone numbers listed are for national offices, but you can use these contacts co 
reach the appropriate state and local offices.

AFL-QO
815 Sixteenth I creer, N.W.
Washington, D.C 10006 
(202) 637-3000

Communications Workers of America 
501 3rd Street, N.W.
Washington, D.C.
(202) 434-1300

Fraternal Order of Police 
2100 Gardiner Lane 
Louisville, Kentucky 40205 
(502)451-2700

National Association for Advancement of Fat Acceptance (NAAFA)
P.O. Box 180620 
Sacramento, CtlifomL* lodlS 
(916) 443-0303

Philip Morris U.S A.
120 Pork Avenue 
New York, N.Y. 10017 
(212) 880-4131

Smokers' Righcs Alliance 
20 East Main Street 
Suite 710
Mesa, Arizona 85201 
(602) 461-8882

United Brotherhood of Carpenters and Joiners of America 
101 Constitution Avenue, NW 
Washington, DC 20001 
(202) 346-6206
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Senate Labor and Commerce Committee 
February 2, 1993

First of all. I would like to thank Senator Kelly and the committee for 
hearing this legislation in such a timely manner.

SB69 is entitled "an Act prohibiting employers from discriminating against 
individuals who use legal products in a legal manner outside of work". A  
more accurate title would '"all it the workers' right to privacy act.

The right to privacy goes to the very heart of the Constitution of the State of 
Alaska. SB69 would strengthen that Constitutional guarantee by prohibiting 
employers from refusing to hire, discharge or otherwise discriminate 
against an individual because that individual uses a lawful product in a lawful 
manner during non-working hours.

The results of a survey conducted in December of 1991 show Alaskans have 
a growing concern about employer intrusion into their private lives. 
Nationally, the New York Times has reported that 6.000 firms refuse to hire 
smokers and that in some instances individuals have been fired when 
random drug testing revealed they had used tobacco at home. Some 
corporations bar employees from using alcohol off the job.

91% of the people surveyed in Alaska said they thought it is inappropriate 
for employers to deny a job to someone or fire someone based on conduct 
away from the workplace. At the same time, nearly 20% of those surveyed 
in Alaska report that an employer has denied a job or fired either them or 
someone they know for non-job-related activities.

Quoting an editorial from the Anchorage Daily News "In the workplace, only 
one question should matter: H o w  well do workers do their jobs? As long as 
what employees do on their own time doesn't affect their job performance, 
it's none of their employers’ business."



Sponsor Statement - SB69
Senate Labor and Commerce Committee
February 2. 1993

SB69 does not impose restrictions on employers from discharging or 
penalizing an employee for failure to meet job performance standards. It 
does not limit an employers ability to pass on any differential premium rates 
based on an employees use of legal products and it does not apply to the 
employees of a religious corporation, educational institution, or society who 
perform work connected with such an entity's activities.

Mr. Chairman, I ask for the support of this committee for Senate Bill 69.

Thank ycu.
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. . ' A m e r i c a n  T o b a c c o  f i r m s  r o u t i n e l y  b o m b a r d  t h e  
p u b l i c  . ; w i t h  . t r a n s p a r e n t l y  b o g u s  o r . ,  s e l f - s e r v i n g  • 
r h e t o r i c . - '  -' s

" L i s t e n i n g 1 t o  - th e  i n d u s t r y  l i n e ,  y o u ’d  t h i n k  t h a t  
t h e r e ' s ' s t i l l ' s o m e  d o u b t ,  s m o k i n g  c a u s e s  c a n c e r ,  t h a t  
t o b a c c o  f i r m s  a r e  d i s i n t e r e s t e d  g u a r d i a n s  o f  t h e  F i r s t  
A m e n d m e n t  a n d  t h a t  s m o k e r s  h a v e  m a d e  r a t i o n a l ;  
f u l l y -  i n f o r m e d  d e c i s i o n s  t o  t a k e  u p  t h e i r  a d d i c t i v e  
a n d  l i f e - s h o r t e n i n g  h a b i t .

• " B u t " t h e r e  i s  o n e  i n s t a n c e  w h e r e  t h e ' t o b a c c o .  : 
i n d u s t r y . ' h a s  a  l e g i t i m a t e  p o i n t .  T h e  m o v e  b y .  s o m e  
f i r m s - t o  b a n  a l l  s m o k i n g  b y  a i l  e m p l o y e e ' s  —  n o t  j u s t  
a t  w o r k , - b u t  o f f  t h e  j o b ,  t o o  —  i s  a n  i l l e g i t i m a t e  . 
i n t r u s i o n  o n  w o r k e r s ’ ' p r i v a c y ,

■' S o m e ’ 5,000 f i r m s  r e f u s e  t o  h i r e  s m o k e r s ,  a c c o r d i n g  ' 
. t o  T h e  N e w  . Y o r k  T i m e s .  A  c a s e  f r o m  I n d i a n a  . d r e w  
n a t i o n a l  a t t e n t i o n  e a r l i e r  t h i s  y e a r  w h e n - '  a  w o m a n  
w a s  f i r e d  b e c a u s e  a  r a n d o m  d r u g  t e s t  s h o w e d  ' s h e ’d  
b e e n  s m o k i n g  c i g a r e t t e s  a t  h o m e .  ' • • ^ t v T . i y

S m o k i n g  i s n ’ t . . t h e  o n l y  u n h e a l t h y  h a b i t  t h a t ' g e t s ,  
w o r k e r s  i n  t r o u b l e - . . w i t h *  n o s y  e m p l o y e r s .  B e s t ' L o c k ’ ; ,  
C o r p o r a t i o n ’. o f  I n d i a n a p o l i s  b a r s  i t s  w o r k e r s  ' f r o m  *
d r i n k i n g  a l c o h o l  —  a n y ' t i m e ,  a n y w h e r e .  T h e  c i t y  o f  ;
A t h e n s ,  C-a . ,  e v e n  w e n t  s o  f a r  a s  t o  r e j e c t  j o b  :
a p p l i c a n t s  w i t h  h i g h  c h o l e s t e r o l  l e v e l s .  • .• •

H o w  d o  e m p l o y e r s  r a t i o n a l i z e  t r y i n g  t o  r u n  t h e i r  
w o r k e r s '  p r i v a t e  l i v e s ?  T h e  b e s t  a n s w e r  t h e y  c a n  g i v e  
i s  t h a t  b a d  h a b i t s  l i k e  s m o k i n g  o r  d r i n k i n g  c a n  d r i v e  
u p  t h e i r  h e a l t h  i n s u r a n c e  b i l l s .

W h e n  t h a t ' s  t h e  c a s e ,  f i r m s  h a v e  g o o d  r e a s o n  t o  
c h a r g e  t h o s e  w o r k e r s  h i g h e r  i n s u r a n c e  p r e m i u m s .  B u t  
t h e y  d o n ’ t  h a v e  a n y  g r o u n d s  t o  t e l l  e m p l o y e e s  h o w  t o  
l i v e  t h e i r  l i v e s  o u t s i d e  o f  w o r k i n g  h o u r s .

I n  t h e  w o r k p l a c e ,  o n l y  o n e  q u e s t i o n  s h o u l d  m a t t e r :  
H o w  w e l l  c o  w o r k e r s  c o  t h e i r  j o b s ?  A s  l o n g  a s  w h a t  
e m p l o y e e s  d o  o n  t h e i r  o w n  t i m e  d o e s n ' t  a f f e c t  t h e i r  
j o b  p e r f o r m a n c e ,  i t ' s  n o n e  o f  t h e i r  e c l o v e r s '
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TH E N A TIO N A L BLACK CAUCUS
OF STATE LEGISLA TO RS ___________________ _______________

S e su c r  R ip i  P. G ro ff. C  
Prrnacra

NBCSL GENERAL ASSEMBLY MEETING 
DECEMBER 6, 1991 
LAS VEGAS, NEVADA

RESOLUTION ON EMPLOYEE PRIVACY

WHEREAS: It has come to Lie attention of ihe National Black Caucus of Stat. 
Legislators Lias individuals have been fired from their jobs or disadvantaged r  
other employment anc compensation decisions for smoking tobacco Drcxiucts in Lit 
privacy of their homes: and

WHEREAS: There is a growing trend in ,0b classification nonces nubiished ir 
daily newspapers to stipulate "smokers need not apply" and "nonsmoken only": 
and

WHEREAS: Twenty-one state legislatures have enacted legislation protecting 
employee privacy; and

WHEREAS: Tne National Black Caucus of State Legislators believes ir. 
individual pnvacy; and

WHEREAS. The National Black Caucus of State Legislators believes tha; 
employment decisions should be based soieiy on an individual’s job skills, 
training and performance

THEREFORE BE IT RESOLVED: The National Black Caucus of State
Legislators supports legislation that would make it unlawful for employers to 
refuse to hire or to discharge any individual, or otherwise disadvantage any 
individual, with respect to compensation, terms, conditions or privileges of 
employment because Lie individual i3 a smoker or non-smoker; and

The National Black Caucus of State Legislators supports legislation that would 
make it unlawful for an employer to require as a condition of emDloyment that 
any employee or applicant for employment abstain from smoking or using tobacco 
products during nar.working hours, provided the individual complies with 
applicable laws or policies regulating smoking on the premises of the employer 
during working hours.



SMOKERS HAVE RIGHTS—JUST ASK THE TOBACCO COMPANIES
ast spring, a Georgia State Sena­
tor introduced into committee a 

^  "srr.okers'-rights" bill outlawing 
d isc .im ina tion  aga in st people who 

J - smoke o ff the job. la  b e  ensuing 
week, the lieutenant governor's office 
got 3  flood of phone calls supporting 
the law. So many, in fact, that the 
phone system broke down.

A strong grass-roots response from 
the good folk of Georgia?
Yes, to some extent. But 
these complaining constitu­
ents got 3  little help from 
Philip M orris Cos. When 
Georgia residents called & 
toll-free hotline, they heard 
a recorded message lam­
basting the lieutenant gov­
ernor—who was against the 
b i l l—for in te rfe ring  w ith 
smokers' rights. 
p r a i r i e  f i r e :  The recording 
then encouraged callers to 
"stay on the line—we can 
connect you to hi3 office 
right now, toD-free." Hence, _ 
the flood of a lb .  A Philip”
Morris spokesperson says:
"We want to make it easier 
for consumers to voice their concerns.” 

The Georgia bill was ultimately with­
drawn. But 20 other states have passed 
similar legislation. Anosmoking and 
health groups warn, however, that 
these laws are not some "prairie wild­
fire among state legislators,” as Walk­
er P. Merrymaa, vice-president o f the 

; Tobacco In s t itu te , describes them, 
j Rather, they represent a campaign by 
: the deep-pocketed tobacco companies

to counter the antismoicng movement. 
Replies Tobacco Institute spokesman 
Thomas Lauria: "These bills are put 
though by the ACLU and the AJLCIO. 
The tobacco companies simply help 
smoker3'-right3 groups that have al­
ready formed.”

Early this year, a bill that would pro­
hibit companies from refusing to hire 
smokers or firing people who smoke

was introduced in the state legislature 
of New Jersey. The tobacco iraustry 
hired lobbyists to get lawmakers to 
vote for the b ill. Ph ilip  M orris 
also blanketed the state with support- 
the-bill letters. R .J . Reynolds Tobacco 
Co. joined in, using videotapes, sample 
petitions, and slide shows to help smok­
ers start activist groups. Ultimately, 
the measure passed the legislature, 
and the governor allowed it to become

law 'without his signature in July.
Tne tobacco companies also target 

big businesses opposed to smokers’* 
rights bills. Last year, the New York 
State Legislature passed a broadly 
worded law that-wouid have prohibited 
companies from forbidding any legal 
activity o ff the job. IBM, Eastman Ko­
dak Co., and other businesses wrote 
strong lec^ra against the bill, arguing 

that it would let employees 
ignore corporate conflict-of- 
interest policies. Governor 
Mario M. Cuomo Yetoe-d it.

Now, another version is 
about to be presented to 
Cuomo. This time, however, 
there is no outcry from ISM 
and Kodak. The reason: To­
bacco companies are big 
buyers of ihm computers 
and materials for cigarette 
f ilte r s  made by Kodak. 
Rather than risk their ac­
counts, the-companies have 
withdrawn from the debate, 
say state government offi­
cials and sources close to 
the companies. Neither Ko­
dak nor IBM wOl comment 

on their change of heart, saying only 
they take no position on the buL 

Surveys show that employees sre 
concerned about employers' legislating . 
their lifesty les. Aware of this, says Jo­
seph Marx of the American Cancer So- . 
eery: "The tobacco companies are try­
ing to elevate smoking to a civil 
right"—and taking care of business a t 
the same time.

By B ’t i feria Xor.rcd irt AUants

M A G A Z I N E  A R T I C L E S



.t» '• l.; g I I  o s  w l i s t  y o u  t l i i i i K

;  D o e s  a  c o m p a n y  h a v e  t h e  r i g h t  t o  
: ;  c o n t r o l  y o u r  l i f e - s t y l e ?

. --y. ,■ j*. •• •" ,*-W.
3GN.NTE CO O K  WAS A 
hospital uitcnJant in Rhode Is- 
h n j  with jn  excellent job :tz- 
- . When she Tied to gel a job 

, . -  ' . at a boip.uii wtwrs she had previously 
- . worked, hcwevar.. she found the door

•rL • .  c lo se d  Because Cook w eighed 3 1i
pounds, her rormcr emcteyere ceneveu cr.a: 
their worker's ccmsensadon costs m:gn: 
m e  i: they rehired aer. " I f  you lo>e weight, 
you’il be conivOered.”  'he was told. A her 

A h :.; : j  . trying m e falling to drop cetow .ICO 
j pounds. Cock lilrcl suit, new pending in

   federal court. ......................
Cook's supporters see her is  the targe! of 

! S dangerous tnrr.d—the desire or companies
A ’-,, to control employees' behavior ooth on 2nd ■ 

' off :he joo. tr.-rugr. hiring :nd employment 
v ’ praccces. "This as an example of Big 

. f c l p j t ’ Srtxhec ir work." says Stcve.n Brown. the 
. j executive direcior o: the Rhocn Island 

American Civil Liberties Union fACLUj. 
which is handling Cook's suit. "They arc 
essentially telling Ecnmc Cook that they 

'  car. control her life simply because twenty 
i ' - “j .L ,, ' or thirty years frarr. now she mi?hi cast the 
tC'-’.jj-’ .-l ^ t e  a little money '*

With the aim of lowenng skyrocketing

fr-r.

realm costs or promoting i "healthier 
■Aorkciace.'' a numoer of companies have 

'inst.ruted policies :c penalize certain work­
ers Tamer 3rc2caist;na System, for in­
stance. sirr.piy won't hue smokers. The 
His: Lack C-pcratror. in Ir.dianaooiis pto- 
hicits employees from drinking alcoholic 
beverages even Junng then off-hour*. Al 
L’-Ksui Lniem.tocnai. Inc., workers who 
uncke or are \i::aerv/e;gr.: or overweight 

.;a> accut 512- far ar,n:_a health mscmnee. 
Some comcames. according ui the ACLU. 
ever, car emp.osees from nigh-risk activi• 
:.es suer, as r.aing motorcycles.

Siu-b policies are increasingly under 
challenge: Twenty states nave passed laws 

.limiting the r.gnis of companies to impose 
lifa-srv requirements cn workers But 
Fred H .. prasnier.: or he  Society u Pro­
fessional Benefit Administrators, maintains 
aha: companies’ policies are instituted for 
legitimate reasons. "An employes benefit 
plan mould be viewed as a cnntnc; between 
employer anc employee,” he says. "If the 
employee is paying her own medical costs, 
then she can behave any w«y she wunts. If 
cot. titer, she is iskine something of value, 
jnd .should be expected to benave respon­

s ib ly  and help  m in im ize  c o s t s . ’’ 
At U-Haul. corporate executives feared 

they wouldn't be able to provide health care 
for any employees unless they leak acr.on 
io control health costs. The company's de­
cision to make selemed employees pay was 
a logical extension of jtindsrd policy a  
homeowners or auto insurance, says Public 
IxuQmuuon Manager M elon Foley. " If  
you have a smoke detector or lire extin- 

- guisher. you get a rebate. In our company, 
if you don't smoke or you're not overweight 
or underweight, you don't have to pcy.''

Opponents of such policies fed they set a 
dangerous precedent. “The premise of in­
surance is a pooled nsk. Once you son 
pulling out groups, it undermines the pur­
pose,”  iays Sally E. Smith, executive di­
rector, Nauonai Association to Advance ra t 
Acceptance. " If  today it's fat people and 
smokers, wno wiil it be tomorrow?”

Adds John Rosenthal, an ACLU spokes­
person: "Almost any personal choice can 
have health insurance implications. If em­
ployers balance their begets by invading our 
lives, virtually r v r  y aspect of out personal 
lives will be subjected to their control.”

Tel! us what y-ju think.

j- 1. Do employers have the right to make 
•. Iif*~ttyio demands (such ts forbidding 
:' imokingj when worksn are on the job? 
Q  Fes' CD Vo -3  I don’t know

2. Da employers havo the right to make 
If/e-ityfa damands of norktn during their 
(j/Aboura?
O  F<?s C3 -Vo _J I don’t know
3. If you aitsnered yes to number two, 
which demand* do you think imo/oytri 
have the right to make7
C j Stuyiii£  within  u.*uj/ir £uuieUn*t 
O  -Vo intokine uf any tun t 

Ac d rm km s at any unit 
Q  Au Sasurduui ip o rti

4. Do employers hayo tha right to
- use economic inconrtves to encourage 

" healthy practices, sucn a  
r charting overweight workers niorefor 

health Imurance?
Q  Yet ' 3  A’o f dan ’< know

5. Which of the following would you be 
willing to do In oraer to keep your cut font 
job? (Check as marry as you want,
even rf you’re not, say, a imoker.l
3  Quit unakinq  
,_j L jj*  or 3-ui/» urii,-nr 

d e l rum  f'rutn d n n k in j 
any uLcaliui 

jA \ „ t  purttcifjtiir tn r\)kv sportt 
3  A’one o f  the above

6, H your company wantod you to 
make one of those changes and you 
wsrwi't wiffing, what would you do?
Q  Quiz
Q  Ignore the ruling and hopo 

1 1couldn't get caught 
d .  Lodge a/urmai proteit 

I don’t know

BUaio feel fre t to ctiinnuni on any 
o f these tjueiliom in thy j paet prouidtd. 
\1ake yuun tlf heard. To eniure that 
your ansu.trs reach tu in tune, please 
moil then, within the nett m o weeks to: 
"'/•// Is  UViut you Thtnk," C’*<nuur.
-50 U ustisun  , t v r . ,  .V^ui t o r k  .V )
m i  7. or fa v i t : r a h



r
t r o w Q<Xfc m o c t r

you tliiilt.
O V E R  90 P E R .

, cent o f  the respon­
dents to ou r No vem ­
ber sur vey  think that 

company shou l d not  be s l ­
ewed to prohibi t i ts employees 

. .  -am encaging i n certain types 
be h i  vi or. such as dr i nking.

. t aok ing and  p l a y i n g  r i s k y  
o r u .  during their ort-hours. ,A (most ha l f  

:  the respondents sa id that they would not 
nange meir behavior to keep meir joes .  
.10 72 percent feel that employers can ’t 
cyc t lx  fight >o charge ••unhealthy”  work- 

.rs more tor heal th r . sunmue. ro r more
.JuiLa or tii* i.urv«iy, r a i d on

■• ;7 3  1 .00  EMPLOYERS HAVE THE 
:? RIGHT TO MAKE LIFE-STYLE 

. ; t -v  DEMANDS (SUCH AS FORBIDDING 
"f-\y SMOKING) WHEH WORKERS 

■■ £ £  ARE OH THE JOB? \ j

:..: :r'4v 8 5 %  say yea
. I ’m a sales rep for a compute r company,  

rnd pan o f  'A/hat w e  se l l  is an image.  It's 
my company's r ight  to mak e  sure ! project 

’■ hat image when I  go out  i n the h e l d . ”
33% My m

' ‘Not  al lowing smok i ng  in the of f ice is 
:ne dung,  but there shou l d  be designated 

’ -reaa for those o f  us who  st i l l  wi sh to 
‘. tercisc our nght  to f ree choi ce!”

I S  n r  thvy don't know

D o  c o m p a n i e s  h a v e  
t h e  r i g h t  t o  d i c t a t e  
o f f - h o a r s  b e h a v i o r ?
93 p e r c e n t  s a y  n o

RAYE THE RIGHT TO MAKE7

3 0 %  say staying wfthin 
weigM guidelines

T - e  •—rr.gtcu w»h m v  weight and know I 
W r  non- n̂<-rej- w nett i ’m  caunc orooeriy 
inti exercising reguiariy.  A healthier person 
maxes a r-tner worxcr .  ”

“ ! do n ’t need my company tel l ing c 
wnat ’s wrong wi th my personal habi is .”  
" A t  icy former company, the smoking a: 
weight pol icy appl ied to employees a-
spouses. Who are they to tel l us w tu t  w
car. ana can’t do in our own heme?” .*~rr-

1CK uy rWrtM imat cirinhimx rfti 
any alcohol __

” 1 do n ’t d r i nk  because o f  company pot 34% .ay no drinking at any bren V  ,y  ,  ha vcn .{ f c k  ̂  ^  ̂
' VJiar ceooi e do d unng  otf-hours can a f-^ • ______„ ___

.i£»V

feet the qua l i t y  o f  thei r work .  M y  co-work­
er s onnkmg prool cm has an impact on 
everyone tn the o f f i c e . ”

16% uiy no invoking at any dm*
“ I f  you smoke ,  y o u ’re going to get s i c k .  
Wi th oods l ike that , a l l  employers shou l d 
demand thei r employees  qu i t .  ”

C% say do hazardous sports m2'

<2> 2. DO EMPLOYERS HAVE THE 
RIGHT TO MAKE LIFE-STYLE 
DEMANDS GF WORKERS DURING 
THEIR OfF-HOURS?

9 3 %  say  no
‘Unl ess my l i fc-sty le ntganvtiy affects 
ny abi l i ty to perform on the job.  i t ’ s none 
if my  company's bu s ine ss  what  I d o . "

" I  work to support m y  l i f e . d o n ’t l ive 
3 support w o r k . ”

4% u y  yvs

‘ \ company has the ngh t  to demar.a legi t 
mu noncomrovema l  be.navior mem its 
employees ."

JS *jy  they don't know /——-  •« ’

?  :. IF YOU ANSWERED YES TO 
NUMBER TWO, WHICH DEMANDS 
30 v r j  THINK EMPLOYERS

3  4. DO EMPLOYERS HAVE THE 
RIGHT TO USE ECONOMIC 
INCENTIVES TO ENCOURAGE 
HEALTHY PRACTICES, SUCH AS 
CHARGING OVERWEIGHT 
WORKERS MORE FOR HEALTH 
INSURANCE?

^ 7 2 %  say no
. " I  sur.br f rom an inactive thyroid eland ana 

can't help that I’m a f ew pounds over- 
utnvhi .  I watch my cholesterol ana fat in-

• rare. "Why srvouid 1 have to pay extra l or 
bcairn insuntDce.’”

13% w  tm 
. " I ’d  rauier mv  emp loye r one r  incent ives
• to encourage ncai thy pract ices than oot 
f  r ier insurance bcner i ts at a l l . ”

1014 tay Uny oonh know

5. WHICH CF THE FOLLOWING 
WOULD YOU BE WILLING 
TO DO IN ORDER TO KEEP 
fOUR CURRENT 1087

4 o %  say norva erf
Tte c ro ic o ; iisiod u?ic-*

15% txr qnrt jwrokk* ^
“ I ’ve been trying to s top cranking fc 
months. I f  my employer gave me i n  u i c  
mature,  it would b * j u s t t h e  thing I  need . ’ 

11% My  nc l  p*rddp«t* la r iakysporr 
“ ! don ’t tee why  people fee l  the need l  
Bungee j ump o f f  br idges.  Es peel i l l y  i f : 
means higher insurance ratea.”  •

10% My Iom or gala wni j j r t  
“ I f  my  company  wanted m e  to ma in t a in : 
certain weight  for  better heal th.  I ’d  do it. 
Bu t  i f  i t w*a became o f  m y  looks,  tha. 
wou ld be discaminat ioa.!. ’ - ••. *•

$  8. I F  YCUR COMPANY WANTED 
YOU TO MAKE ONE OF THOSE _ 
CHANGES AND YOU WEKEJTT 
WILLING, WHAT WOULD YOU DO?

5 5 %  saylodss*
formal protasri

" I t ’s a short hop f rom ‘Doo ' t  smoke ct 
home' to ‘Who are you s leeping w i th7 ‘ to 
‘Oon't have more than three k i ds . '  ”

15% ley txaor* tha rutng aod 
bop« they don't trt c*utfrt 

" I ’d  l ike to think that I ’d protest, but 1 
real ly fear losing my j o b . ”

12% My qutt 
" t ’ i  qui t  snd move to Europe where,  as 
far i s  I know,  they're not  i s  s tuck oa 
moral i z ing ana con t ro l l ing ."

17% u y  tf»«y don't'

f ir  cu« rum tht p*uft for ihil month ’# tur> 
iw —FJuiO much do you uxurU Io le u v
. .i _ t.-Tro:



J  N a t i o n a l  
C o n s u m e r s  
L e a g u e
r o u n d s  ie * t

US lSih Slr»«t NW • Suite 328-N • W ashington, DC 2Q00S • (202) 6^5-5140 L inda  F. Go l o dn e r ,  Ex e c u t i v e  D i rec to r

January 15, 1992

Dear Editor:

Attached are a news release and report; on a special survey 
commissioned by The National Consumers League on vital issues of 
workplace privacy in Alaska. The survey is being released in Alaska 
by the Older Persons Action Group.

The vast majority of those polled in Alaska believe that 
employers and prospective employers have nc business asking 
applicants and employees about religion, smoking habits, lifestyle, 
outside hobbies and activities, and other personal, off-the-job 
factors which have nothing to do with their ability to perform a 
job. They also believe an employer has no right to force an 
employee to change diet, stop smoking, or quit a second job. Those 
polled in Alaska were also opposed to credit checks cn job 
applicants and monitoring of personal telephone calls.

In spite of their opposition to such intrusions on their- 
personal lives, many respondents reported that they or someone they 
knew had had such an experience.

Because of -the importance of this issue and the overwhelming 
reaction of people in Alaska to the questions we have put to them, 
we have taken the unusual step of expressing the survey results to 
v o u .

Sincerely,

President

LFG:jb 
Attachments



L i n d a  F .  G o l o d n e r ,  L ' s o c u r . v a  D i : o c ; a r

L i n d a  G o l c d n e c  
2 0 2 - 6 3 9 - 3 1 4 0  
V e r a  G a z a w a y  
9 0 7 - 2 7 6 - 1 0 5 9

C O N T A C T
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W O R K P L A C E  P R I V A C Y  S U R V E Y

A L A S K A  F E A T U R E D  I N  M A J O R  P U B L I C  O P I N I O N  P O L L
O N  W H A T  T H E  B O S S  N E E D S  T O  K N O W  A B O U T  E M P L O Y E E S

W A S H I N G T O N ,  D.C. ----- P e o p l e  in A l a s k a  v a l u e  t h e i r  pr i v a c y ,  on

the j o b  and o u t s i d e  the w o r k p l a c e .  The v a s t  m a j o r i t y  says that 

the b o s s  has no b u s i n e s s  a s k i n g  q u e s t i o n s  a b o u t  the p r i v a t e  

l ives, l i f e s t y l e s ,  an d o f f - w c r k  a c t i v i t i e s  of job  a p p l i c a n t s  

a n d  e m p l o y e e s .  A l t h o u g h  m o s t  A l a s k a n s  b e l i e v e  e m p l o y e r s  s h o u l d

not ask t h es e  q u e s t i o n s ,  m a n y  of t h o s e  p o l l e d  r e p o r t e d  that an

e m p l o y e r  has done s u c h  t h i n g s  e i t h e r  to t h e m  or to s o m e o n e  

t h e y  k now,

A l a s k a  w a s  one of fou r  s t a t e s  p a r t i c i p a t i n g  in the s u r v e y  

r e l e a s e d  t o d a y  b y  the N a t i o n a l  C o n s u m e r s  L e a g u e  and the O l d e r  

P e r s o n s  A c t i o n  G r o u p  in A n c h o r a g e .

T h e  o t h e r  s t a t e s  w e r e  A r i z o n a ,  U tah, a n d  W a s h i n g t o n .

A c c o r d i n g  to the P en n  an d  S c h o e n  A s s o c i a t e s  pell for the 

N a t i o n a l  C o n s u m e r s  L e a g u e ,  A m e r i c a n s  c l e a r l y  b e l i e v e :

o E m p l o y e r s  h a v e  no r ig h t  to a s k  i n t r u s i v e  q u e s t i o n s  d u r i n g  

jo b  i n t e r v i e w s .

o It is i n a p p r o p r i a t e  for e m p l o y e r s  to h i r e  and fir e  an 

e m p l o y e e  for p e r s o n a l  m a t t e r s  u n r e l a t e d  to the job. 

o E m p l o y e r s  h a v e  no right to try to c h a n g e  p e r s o n a l  h a b i t s  

an d  l i f e s t y l e s  of e m p l o y e e s .

L i n d a  F. G o l o d n e r ,  e x e c u t i v e  d i r e c t o r  of the N a t i o n a l  

C o n s u m e r s  League, said: “Th i s  p o l l  c o n f i r m s  w h a t  we h av e  f o u nd  ;r. 

m a n y  o t h e r  s t a t e s  - t hat A m e r i c a n s  b e l i e v e  t h e y  hav e  a r i g h t  to 

p r i v a c y  on the job a n d  off the job. It a l s o  s h o w s  t hat a 

s i g n i f i c a n t  n u m b e r  of e m p l o y e r s  a r e  not r e s p e c t i n g  those t i g h t s . "

FOR I M M E D I A T E  R E L E A S E  
J a n u a r y  16, 1 992



In  r e l e a s i n g  th e  r e p o r t ,  Vera  Gazaway, e x e c u t i v e  d i r e c t o r  o f  
th e  O ld e r  P e r s o n s  A c t io n  G roup , s a i d :  "The p o l l  a l s o  r e v e a l s  the  
v a s t  m a j o r i t y  o f  w o rk e rs  in  A la s k a  a r e  ad am an t ly  opposed t o  
a t t em p ts  by em p lo y e rs  t o  f o r c e  upon them a com pany -b le ssed  
l i f e s t y l e .  Those 65 and o v e r  who were p o l l e d  a r e  in  agreement w ith  
th e  r e s t  o f  th e  s t a t e ' s  p o p u l a t i o n .  As f a r  as t h e y  a re  c on ce rned , 
i t ' s  none o f  th e  b o s s ' s  b u s in e s s  who em p loyees  d a t a ,  how much th ey  
e a t ,  w he th e r  t h e y  smoke, t a k e  p a r t  in  a p o l i t i c a l  d e m on s t ra t io n ,  
h v ld  a second  j o b ,  d r i v e  a m o t o r c y c le ,  o r  have  pend ing w o rk e r s '  
c om pen sa t io n  c la im s .

"As f a r  as A la s k a  s e n i o r  c i t i z e n s  and t h e  g e n e r a l  p u b l i c  a r e  
c on c e rn e d ,  th e  a b i l i t y  t o  p e r fo rm  the  j o b  s h o u ld  be th e  s o l e  
c r i t e r i o n  f o r  w inn ing  and h o ld in g  a j o b , "  she  s a i d .

I .  NO RIGHT TO ASK
O ve rw he lm in g ly ,  t h o s e  in t e r v i e w e d  in  A la s k a  s a i d  a p r o s p e c t i v e

em p lo y e r  has  no r i g h t  t o  a sk  th e  f o l l o w i n g  q u e s t i o n s :
a 38 p e r c e n t ,  a b ou t  an a p p l i c a n t ' s  r e l i g i o n ;
o 87 p e r c e n t ,  w he the r  a p p l i c a n t  l i v e d  w i th  member o f  o p p o s i t e  

s e x ;
o 84 p e r c e n t ,  i f  a p p l i c a n t  had e l d e r l y  p a r e n t s ;  
c 32 p e r c e n t ,  w he the r a p p l i c a n t  p la n n ed  t o  have c h i l d r e n ;
o 77 p e r c e n t ,  i f  a p p l i c a n t  smoked a f t e r  work h o u r s ;
o 59 p e r c e n t ,  a b ou t h ob b ie s  and o u t s i d e  a c t i v i t i e s ;  ar.d
o 53 p e r c e n t ,  abou t a p p l i c a n t ' s  m a r i t a l  s t a t u s .

I I .  NO JUSTIFICATION FOR HIRING OR PTRT?fG
Those su rv e y e d  in  A la s k a  were p r e s e n te d  w i th  n in e  examp les o f

a c t i v i t i e s  t h a t  em p loyees  may pu rsu e  on t h e i r  own time away f rom
w o rk , t h e i r  p h y s i c a l  c o n d i t i o n ,  and c o n t r o v e r s i a l  o p in io n s  t h e y  may
h o ld .  R esponden ts  were a sked  i f  t h e y  th oug h t  i t  was a p p r o p r i a t e  f o r
t h e  em p lo y e r  t o  base  a d e c i s i o n  t o  h i r e  o r  f i r e  cn th e s e  c r i t e r i a :

o 98 p e r c e n t  s a i d  i t  was i n a p p r o p r i a t e  f o r  an em p loye r 
t o  base h i r i n g  o r  f i r i n g  on whethe r an i n d i v i d u a l  
d a te d  a p e rs on  o f  a d i f f e r e n t  r a c e .

o 93 p e r c e n t  s a i d  w h e t h e r  an i n d i v i d u a l  d r i v e s  a 
m o t o r c y c l e  s h o u l d  n o t  be a c r i t e r i o n .

o 91 p e r c e n t  s a i d  p a r t i c i p a t i n g  in p o l i t i c a l  d e m o n s t r a t i o n s  
s h o u l d  n o t  be  a ba~ v f o r  h i r i n g  or f i r i n g .



o 91 p e r c e n t  s a id  i t  was i n a p p r o p r i a t e  f o r  em p lo y e rs  t o
c o n s id e r  w he the r  an em p loyee  p a r t i c i p a t e s  i n  g am b lin g  a t  a 
r a c e t r a c k .

o 74 p e r c e n t  s a i d  h o ld in g  an u n u su a l se cond  j o b  s h o u ld  n o t  be 
a c o n s i d e r a t i o n  f o r  em p lo y e r s .

o 84 p e r c e n t  s a i d  b e in g  o v e rw e ig h t  s h o u ld  n o t  be a 
c o n s i d e r a t i o n  i n  h i r i n g  o r  f i r i n g  an i n d i v i d u a l .

o 95 p e r c e n t  s a i d  i t  was i n a p p r o p r i a t e  t o  b a se  h i r i n g  o r  
f i r i n g  on an i n d i v i d u a l ' s  s u p p o r t  f o r  a b o r t i o n .

o 97 p e r c e n t  s a i d  i t  was i n a p p r o p r i a t e  t o  base  h i r i n g  o r  
f i r i n g  on an i n d i v i d u a l ' s  o p p o s i t i o n  t o  a b o r t i o n .

o 94 p e r c e n t  s a i d  i t  was i n a p p r o p r i a t e  t o  ba se  h i r i n g  o r  
f i r i n g  on w he the r  an i n d i v i d u a l  smcked a f t e r  work h o u r s .

III. N n R I G H T  T O  F O R C E  A C H A N G F  TN L I H K S T V L S

The v a s t  m a j o r i t y  o f  Americans b e l i e v e  t h a t  em p lo y e rs  have no 
r i g h t  t o  f o r c e  em p loyees  t o  change t h e i r  l i f e s t y l e s .

H e r e ' s  t h e  l e v e l  a t  which s u rv e y  r e s p o n d e n t s  i n  A la s k a  
opposed em p lo y e r  r i g h t s  i n  th e  f o l l o w i n g  c a t e g o r i e s :

o 77 p e r c e n t  opposed  em p lo y e rs  m o n i t o r i n g  p e r s o n a l  t e le p h o n e  
c o n v e r s a t i o n s .

o 86 p e r c e n t  opposed a p r o h i b i t i o n  o f  em p loyees  d a t i n g  r i v a l  
f i r m  em p lo y e e s .

o S i  p e r c e n t  opposed  an e m p lo y e r ' s  r e f u s a l  t o  h i r e  an 
o v e rw e ig h t  p e r s o n .

o 78 p e r c e n t  oppoced an e m p lo y e r ' s  r e f u s a l  t o  h i r e  a sm oke r .
o 92 p e r c e n t  opposed  an e m p lo y e r ' s  r e q u i r e m e n t  t h a t  an 

emp loyee o r  j o b  a p p l i c a n t  change h i s  o r  h e r  d i e t .
o  85 p e r c e n t  opposed  r e q u i r i n g  an em p loyee  t o  q u i t  sm ok ing .
o 63 p e r c e n t  oppo. _d an em p lo y e r  r e q u i r i n g  an emp loyee  t o  q u i t  

a second j o b .
o 67 p e r c e n t  opposed  em p lo y e rs  p e r f o rm in g  a c r e d i t  check  on a 

p r o s p e c t i v e  em p loyee .

TV. P E R S O N A L  E X P E R I E N C E

The p o l l  a l s o  a sked  A la s k a n s  i f  t h e y  o r  anyone t h e y  knew had 
a v e r  been a sked  any o f  t h e  ty p e s  o f  q u e s t i o n s  th e y  o b je c t e d  t o  f rom  
em p lo y e rs .  S i x t y  p e r c e n t  s a i d  th e y  had  been a sked  ab ou t  t h e i r  
m a r i t a l  s t a t u s ;

o 45 p e r c e n t ,  abou t o u t s i d e  h ob b ie s  and a c t i v i t i e s ;  
o 21 p e r c e n t ,  abou t  t h e i r  r e l i g i o n ;
o 15 p e r c e n t  abou t w he th e r  o r  n o t  t h e y  p la nn ed  t o  have 

c h i l d r e n ;



o 15 p e r c e n t ,  a b o u t  w he th e r  o r  n o t  th e y  smoked away f r om  th e  
w o rk p la c e ;

o 7 p e r c e n t ,  w he th e r  th e y  had e l d e r l y  p a r e n t s ;  and
o 6 p e r c e n t ,  w he th e r  t h e y  l i v e d  w ith  a n o n - f a m i l y  member o f

th e  o p p o s i t e  s e x .
Seven teen  p e r c e n t  r e p o r t e d  p e r s o n a l  e x p e r i e n c e  w i th  m on i t o r e d

p e r s o n a l  t e le p h o n e  c o n v e r s a t i o n s ;
o 17 p e r c e n t ,  c r e d i t  checks  on p r o s p e c t i v e  em p lo y e e s ;

- o  15 p e r c e n t ,  r e q u i r e d  t o  q u i t  a second j o b ;
o 13 p e r c e n t ,  r e f u s e d  t o  h i r e  an o v e rw e ig h t  p e r s o n ;
o 10 p e r c e n t ,  r e f u s e d  t o  h i r e  a sm oke r ;
o 7 p e r c e n t ,  r e q u i r e d  an emp loyee  o r  a p p l i c a n t  t o  q u i t  

sm ok ing ;
o 6 p e r c e n t ,  f o r b i d  an emp loyee  o r  a p p l i c a n t  f r om  d a t i n g  an 

em p loyee  f r o m  a r i v a l  f i r m ;  and
o 4 p e r c e n t ,  r e q u i r e d  an emp loyee  o r  a p p l i c a n t  t o  chance  

d i e t .
N ine  p e rc e n t  o f  t h o s e  p o l l e d  i n d i c a t e d  t h e y  o r  someone th e y  

knew had been d e n ie d  a j o b  o r  f i r e d  because  o f  a w e ig h t  p rob lem ?
- o 7 p e r c e n t  b ecau se  o f  an u n u su a l second  j o b ;
- o 7 p e r c e n t  because  o f  p a r t i c i p a t i o n  i n  a p o l i t i c a l

d e m o n s t r a t i o n ;
o 3 p e r c e n t  f o r  smoking away f rom  th e  w o r k p la c e ;
o 4 p e r c e n t  f o r  d a t i n g  a p e r s o n  o f  a d i f f e r e n t  r a c e ;

■' o 2 p e r c e n t  f o r  d r i v i n g  a m o t o r c y c le ;
o 2 p e i c e n t  f o r  g am b ling  a t  a r a c e t r a c k ?  and
o 1 p e r c e n t  f o r  s u p p o r t in g  o r  op p o s in g  a b o r t i o n .
The Penn and Schoen p o l l ,  c onduc ted  in  December 1991  on b e h a l f  

o f  t h e  N a t i o n a l  Consumers League , was based on a random sam p le  o f  
609 r e s p o n d e n ts  i n  A la s k a .  The m a rg in  o f  e r r o r  i n  t h e  s u r v e y  i s  + / -  
f o u r  p e r c e n t .

The N a t i o n a l  Consumers League , founded in  1 8 9 9 ,  i s  a p r i v a t e ,  
n o n - p r o f i t  consumer advocacy  o r g a n i z a t i o n  c o n c e rn e d  w i th  w o rk p la c e  
and m a rk e tp la c e  i s s u e s .
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