


F IS C A L  N O T E
uNo.

Bill Version:

STATE OF ALASKA
1994 LEGISLATIVE SESSION

Revision Date: 
Title:

S n  a a /
(S I Publish P u le : / - _ V „ — '

•An Art relating to arrest ot a person (or illegal 
possession, consumption, or control ot alcohol: and providing...*

Sponsor: Senator Taylor__________________________
Requestor: (S ')  HES____________________________

Expenditures/Revenues

Oopt. AMociod: 
_BRU 
Component:

Administration
Office ot Public Advocacy
Office of Public Advocacy

COMPONENT SERIAL NO.

(Thousands ol Dollars)

43

OPERATING EXPENDITURES FY95 FY96 FY97 FY98 FY99 FY00
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLES
EQUIPMENT
LANDS STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

0 .0 0.0 0.0 0.0 0 .0 0 .0
0 .0 0 .0 0.0 0.0 0 .0 0 .0
0 .0 0 .0 0.0 O.C 0 .0 0 .0
0 .0 0 .0 0.0 0.0 0 .0 0 .0
0 .0 0 .0 0.0 0.0 0 .0 0 .0
0 .0 0 .0 0.0 0.0 0 .0 0 .0
0 .0 0.0 0.0 0.0 0 .0 0 .0
0 .0 0.0 0.0 0.0 0 .0 0 .0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0 .0 0 .0

CAPITAL EXPENDITURES 0 .0 0.0 0.0 0.0 0 .0 0 .0

CHANGE IN REVENUES ( ) 0 .0 0 .0 0.0 0.0 0 .0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0 .0 0.0 0.0 0.0 0 .0 0.0
1003 GF Match 0 .0 0 .0 0.0 0.0 0 .0 0 .3
1004 GF 0 .0 0.0 0.0 0.0 0 .0 0.0
1005 GF/Program Receipts 0 .0 0.0 0.0 0.0 0 .0 0.0
1006 GF/MHTIA 0.0 0.0 0.0 0.0 0 .0 0.0
Other 0 .0 0 .0 0.0 0.0 0 .0 0.0
T o ta l 0 .0 0 .0 0.0 0.0 0 .0 0.0

Estimate of current year (FY94) co3t: None
POSmONS:
RILL-TIME 0 .0 0.0 0.0 0.0 0 .0 0.0
PART-TIME 0 .0 0 .0 0.0 0.0 0 .0 0.0
TEMPORARY 0.0 0.0 0.0 0 .0 0 .0 0.0

ANALYSIS: (Attach a soparato page in necessary)

Preparod by: Brant McGee Phono: 274 -1684
Division: Office of Public Advocacy \ Dato:

Approved by Commissioner: Nancy Bear Useral i
\

\ [
Dato:

Agoncy: Administration \ \ /  • /
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F I S C A L  N O T E
No. £

STATE O F ALASKA
1994 L E G ISLA TIV E SESSION

Bill Version: ,<?/% £ 3  /
(S) Publish Date: J^_ *9^ /

Revision Date: 
Title: ‘An Act relating to arrest ol a person tor illegal

possession, consumption, or control ol alcohol...*___________
Senator Taylor

Dopl. Altoeiod: 
BRU
Component:

Administration
Public Defender Agency
Public Defender Agency

Requestor: (S) HES COMPONENT SERIAL NO. 1631

Expenditures/Revenues (Thousands ol Dollars)
OPERATING EXPENDITURES FY95 FY96 FY97 FY98 FY99 FY00

PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 0 .0
TRAVEL 0.0 0.0 0.0 0.0 0.0 0 .0
CONTRACTUAL 0.0 0.0 0.0 0.0 0.0 0 .0
SUPPLES 0.0 0.0 0.0 0.0 0.0 0 .0
EQUIPMENT 0.0 0.0 0.0 0.0 0.0 0 .0
LAND & STRUCTURES 0.0 0.0 0.0 0.0 0.0 0.0
GRANTS, CLAIMS 0.0 0.0 0.0 0.0 0.0 0.0
MISCELLANEOUS 0.0 0.0 0.0 0.0 0.0 0 .0
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0 .0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES( ) 0.0 0.0 0.0 0.0 0.0 0 .0  I

FUND SOURCE (Thousands of Dollats)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0 .0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0 .0
1004 GF 0.0 0.0 0.0 0.0 0.0 0 .0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1006 GF/MHTIA 0.0 0.0 0.0 0.0 0.0 0.0
Other 0.0 0.0 0.0 0.0 0.0 0.0
Total 0.0 0.0 0.0 0.0 0.0 0 .0
Estimate ol current year (FY94) cost: none
POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
ANALYSIS: (Attach a separate page il necessary)

Prepared by: 
Division:

John Salemi, Director
Public Defendor Agency

Approved by Commissioner: 
Agency:

Nancy Bear U sn ra^ r^ J^ ^ ^ ^ .̂ 
Administration 7 >

Phono: 2 6 4 - 4 4 0 0  

Date:

Dato:
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For further distribution information call the Governor's Legislative Ollico I’aQ* t ol 1

IMJ) nl l«4*4



■n.iiwini .......

FISCAL NOTE o?

STATE OF ALASKA
1994 LEGISLATIVE SESSION

will Version: S f i  3.3-/
(S) Publish D ate: / —

Revision Date: __________________________________

Title: * An A ct relating, to. the arrest or a cersnn

•nr 'lleoal no .session nf alcohol I____________

Soonsor: Senator Taylor______________________

Requestor: S. HES ___________

Deot. Affected: 

3RU:

Component:

P'lhlic Safety
A las to -S ta te  . 1 tanners.

Detachm ents

COMPONENT SERIAL NO. 799

EXPENDITURES/REVENUES: (Thousand: of Dollars) (inflation not induced)

0 DERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00

PERSONAL SERVICES ■

TRAVEL

CO NTRA CTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES
•

! GRANTS. C LAIM S

! MISCELLANEOUS r

TO TA L OPERATING -0- -0- -0- -0- -0- •0-

I CAPITAL -0- •0- -0- •0- •0- -0-

1 C H A N G E  IN R E V E N U E S  1 1 • 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

FUNDING: (Thousands of Dollars)

10U2 Federal Receiots

1 0 0 3  GF M atch

100A  GF

1 0 0 5  GF/Prunram Receiots
•

1 0 0 6  G F/M H TIA

Otner
*

TO TAL 0- •0- 0 - -0- -0- AD-

Estimate of current year (FY 9^) imoact: S 

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

ANALYSIS: (A ttach a separate page if necessary.)

No fiscal im pact upon (he Alaska State Troopers is anticipated.

Francis C.. Allan TCq.cpqi

01 (1 ?/pd
Prepared By:

Division:"

Approved by Commissioner:

Agency:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

01 /I 7rqd.
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C A P IT A L

REVENUE

OPERATING

PERSONAL

TRAVEL

CONTRACTUAL

SUPPLIES

LAND &
GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING

FULL-TIME

PART-TIME

TEMPORARY

Estimate of current year (FY94) impact: -0-

ANALYSIS: (Attach a separate page if necessary.) 
Please see the attached analysis.

51

Prepared by: Richard I. Peques. Director_____ Phone: 465-3672
Division: Administrative Services .Division f,) ,  I Date: January 18. 1994m i s s ive Service? Division.', )____________  I Date:^  Z&N

ommissioner: Bruce M. BotelhoJ Attorney General______Approved by Commissioner 
Agency: Department of Law__________________________________  Date: January 18. 1994

PREPA.IER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office
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FISCAL NOTE
STATE OF ALASKA

1994 LEGISLATIVE SESSION

Bill Version:  S 3
(S) Publish D ate: / - > ?

Revision Date: January 1 8. 1994_______________

Title: "...relating to arrest of a person for illegal 

possession, consumption or control of alcohol.

Sponsor: Senator Tavlor________________________

Requestor: Senator_Tavlor______________________

Department Affected: Department of Law

8RU: Prosecution, Legal Services_________

Component: Prosecution - All

Legal Services - Operations

COMPONENT SERIAL NO. 0085 through 0090. 0093

EXPENDITURES/REVENUES:

1003 GF Match

1004 GF

1005 GF/Program

1006 GF/MHTIA

OTHER

TOTAL

POSITIONS:

FY 00

FUNDING:



FISCAL NOTE

STATE OF ALASKA BILL- NO. SB 221
1994 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

SB 221 amends AS 12.25.030(b) to provide that a peace officer may arrest a person under the age of 21 without 
a warrant when the peace office has reasonable cause to believe that the person unlawfully possessed, consum ed , or 
controlled alcohol. This bill has the effect of overruling a recent superior court decision that held the person  m u s t  be 
caught in the act unlawfully consuming alcohol before an arrest could be made. The bill will not have a fiscal impact 
oecuase it returns the law to its former interpretation prior to the superior court's deicison.



SB  221

"An Act relating to arrest of a person for illegal possession, consumption, or control

of alcohol; and providing for an effective date."

Background:

Section 1 amends the list of crimes for which a person can be arrested without a

warrant to specifically include minor consuming.

This bill is necessary because of a Juneau court ruling that a minor could not be 

arrested for consuming alcohol unless the police office actually witnessed the 

consumption. The ruling prohibited the juvenile from being arrested even though the 

juvenile might be quite intoxicated and in danger. This left the police officer with the 

ability to write a citation and then leave the minor.

While this bill provides for arrest, in the case of minors w h o  are consuming alcohol 

or other drugs, arrest m a y  be a life saving action.

Although this bill has no direct affect on the operatioi s or responsibilities of the 

Department of Health &  Social Services or the Division of Alcoholism and Drug 

Abuse, it is consistent with the philosophy of the Division regarding the promotion 

of no use of alcohol and other drugs by minors.

The Department of Health and Social Services, Division of Alcoholism and Drug 

Abuse is strongly supportive of S B  221.

Analysis:

Position:

Commissioner



DEPARTMENT
H ea lth  & Soc , S e rv ic e s

DIYISIC I BILL NUMBER
A lc o h o lism  & Drug Abu:[e SB221

SPONSOR
Sen . T a y lo r

SHORT TITLE OF BILL
DEPARTMENT POSITION

Supp o rt
PREPARED BY // /  J

Suzanne Pern>^/L-<£-,_^<̂
DATE
/ -  ?.(-<) i f

c om m is s io n e r™ ^  ^  /f\ 
M a rg a re t R . Lowe, M. Ed . ,  Ed . S .

DATE r

^  SUM*rfARYOTHER AGENCIES AFFECTED BY BILL
Dept, of Public Safety

CONSTITUENT GROUP1S) AFFECTED BY BILL
Minors who consume alcohol

ORGANIZATIONAL SUPPORT FOR B'LL
Alaskans For Drug Free Youth 
AK Council on Prevention of Alcohol 

  Drug Abuse

organizational opposition to bill

None known to the Division

FISCAL IMPACT; NONE ££ FISCAL NOTE ATTACHED
BACKGROUND/LEGISLATIVE INTENT
This bill is necessary because of a Juneau court ruling that a minor could not be arrested 
for consuming alcohol unless the police officer actually witnessed the consumption. The 
ruling prohibited the juvenile from being arresced even though the juvenile might be quite 
intoxicated and in danger. This left the police officer with the ability to write a citation 
and then leave the minor. While this bill provides for arrest, in the case of minors who are 
consuming alcohol or other drugs, arrest may be a life saving action.

ANALYSIS OF BILUPROGRAM EFFECTS
Although this bill has no direct effect on the operations or responsibilities of che 
Department of Health Social Services or the Division of Alcoholism and Drug Abuse, it 
is consistent with the philosophy of the Division regarding the promotion of no use 
of alcohol and other drugs by minors.

AMENDMENTS PROPOSED

PLEASE ATTACH a SEPARATE SHEET FOR ADDITIONAL COMMENTS OR ANALYSIS.
01-009 iRtv. 1ZIL3)

STATE OF ALASKA 
O FFIC E  OF TH E  G O VER N O R

BILL A N A L Y S IS



S T A T E  O F  A L A SK A
1994 L E G IS L A T IV E  SE SSIO N

FISCAL NOTE
B IL L  N O . SB221

Revision Dale: 
Title:

for ille gal
Sponsor;
Requestor:

Dept. Affected: Health and Social Services 
BRU: Alcohol & Drug AbuseAn act relating to arrest o f a person ___

possesion, consumption on control o f alcoholComponent: Administration
Senator Taylor_____________________________ _________________________

COMPONENT SERIAL NO. 302
Expenditures/Revenues: (Thousands ot Dollars)
OPERATING FY95 FYS6 FY97 FY98 FY99 FY00
PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 0.0
TRAVEL 0.0 0.0 0.0 0.0 0.0 0.0
CONTRACTUAL 0.0 0.0 0.0 0.0 0.0 0.0
SUPPLIES 0.0 0.0 0.0 0.0 0.0 0.0
EQUIPMENT 0.0 0.0 0.0 0.0 0.0 0.0
LAND & STRUCTURES 0.0 0.0 0.0 0.0 0.0 0.0
GRANTS, CLAIMS 0.0 0.0 0.0 0.0 0.0 0.0
MISCELLANEOUS 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 0.0 0.0 0.0 0.0 0 .0 0.0
CAPITAL EXPENDITURES 0.0 0.0 0.0 0 . 0 1 0 .0 0.0
CHANGES IN REVENUES 0 0 0 0 0 0
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 o.c 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Prcgram Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1006 GF/MHTIA 0.0 0.0 0.0 0.0 0.0 0.0
Other 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year (FY94) cost $
ANALYSIS: (Attach a separate page if necessary)
An Act relating to arrest of a person for illegal possession, consumption or control of alcohol; and providing 
for an effective date." This bill amends the list of crimes for which a person can be arrested without a warrant to specifically 
include minor consuming. SB 221 is necessary because of a Juneau court ruling that a minor could not be arrested 
for consuming alcohol unless the police office actually witnessed the consumption. The ruling prohibited the juvenile from 
being arrested even though the junvenile might be quite intoxicated and in danger. This left the nolice officer with the 
ability to write a citation and then leave the minor. While this bill provides for arrest, in the case of minors who 
are consuming alcohol or other drugs, arrrest may be a life saving action. Although this bill has no direct affect on the 
operations or responsibilities of the Dept, of Health & Social Services or the Div. of Alcoholism and Drug Abuse, it is 
consistent with the philosophy of the Div. regarding the promotion of no use alcohol and other drugs by minors.

Division: A lcohol &  D ruu^xW se ---------------------------------
n  ivji ic.

Date: 01/2-1/94

A p p ro ved  by C om m issioner: M arcarc iiR .
e W "  / f .

_owe, M . Ed., F.d.S. Date: I - J &  - f t

Agency; D epartm ent o f H e a lth  &  Social Services

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution information call the Governor’s Legislative Office

(Rav )0/93l94fljno,»li/OBR Page 1 of



STATE OF ALASKA
1994 LEGISLATIVE SESSION
Rovlslon Date:________________
Title: An Act relating to arrest o f a  person for
illegal possession, consumption ot control of alcohol
Sponsor: S e n . T a y lo r______________________________

Requestor.

.iBZ3ffiS5£u3EMSZffEHrito* i -fljMU’atn.TaTi ...
0 0 0 7 2 7 0 6 8 8 4  ADMIN ACCOUNTING

BILL NO. SB 221
FIS C A L N O TE

uopt. Afloctod: Alaska Court System 
dru : Trial Comts_______
C o m p o n e n ts :___________________

Judiciary COMPONENT SERIAL NO. 768

©002

OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FYOO
PERSONAL SERVICES 
TRAVEL
contractual 
SUPPLIES 
EQUIPMENT 
LANDS. STRUCTURES 
GRANTS & CLAIMS .
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES I
[change in PJEVENUES ( ) |

1002 Fodoral Receiots
1003 GF Match
1004 GF
1005 GF/Progrnm Rocoipts 
1006GF/MITTIA
Other

.

0,0 0.0 0.0 0.0 0.9 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

posmoNS
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY 94) cose $ None

ANALYSIS: (Attach a  separate page if necessary) 
No fiscal Impact

Prepared by: C. S. Christensen III. Staff Counsel 
Agency: Alaska Court System

Approvod by: Arthur H. Snowden, II, Administrative Director 
Agency: Alaska Court System ■ __________________ ______

Ph *e: 
Date:

Date;
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

264-8228
01/28/94

01/28/94

Rev 8/93 Pago 1 of 1
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Alaska State Legislature
•tr .y .c  M j 'o n t v  „ > :j je r

u o ic u r v  C o m m itte e  

. .  . O o r r m u r i" .  .v: 

r- ito r .a i A n a irs

; : a t e  O c i t o  
- r .e j u  .C aska 'W S iM  ;;•>

on- ^ v .w  
rviV *1' -n.v>;

S e n a t o r  R o b i n  L .  T a y l o r  

S P O N S O R  STATEM ENT

S E M A i m a  221

I i n t r o d u c e d  S e n a t e  Bi l l  221  ax t h e  r e q u e s t  o f  c o n c e r n e d  
p a r e n t s ,  l a w  e n f o r c e m e n t  a g e n c i e s  in t h e  F i r s t  J u d i c i a l  D i s t r i c t  
a n d  A l a s k a n s  f o r  D r u g - F r e e  Y o u t h .

In M a y  o f  l a s t  y e a r ,  S t a t e  T r o o p e r s  a n d  m u n i c i p a l  p o l i c e  
d e p a r t m e n t s  w e r e  d i r e c t e d  n o t  t o  a r r e s t  m i n o r s  u n d e r  t h e  m i n o r  
c o n s u m i n g  s t a t u t e  u n l e s s  t h e  a r r e s t i n g  o f f i c e r  a c t u a l l y  s e e s  t h e  
m i n o r  c o n s u m e  a l c o h o l .  T h e  d i r e c t i v e  w a s  i s s u e d  a f t e r  t w o  
j u d i c i a l  o f f i c e r s  r u l e d  t h a t  m e r e l y  b e i n g  v n d e r  t h e  i n f l u e n c e  in 
t h e  o f f i c e r ' s  p r e s e n c e  is  n o t  r e a s o n  e n o u g h  t o  m a k e  a n  a r r e s t .

T h e  D i s t r i c t  A t t o r n e y ' s  d i r e c t i v e  s t a t e d  t h a t  " o f f i c e r s  w h o  
e n c o u n t e r  m i n o r s  u n d e r  t h e  i n f l u e n c e  s h o u l d  i s s u e  c i t a t i o n s ,  
r a t h e r  t h a n  m a k e  a r r e s t s " .

T h e  c o u r t  r u l i n g  l e f t  l a w  e n f o r c e m e n t  o f f i c e r s  in t h e  p o s i t i o n  
o f  e i t h e r  l e a v i n g  s u c h  a  m i n o r  o n  t h e  s t r e e t  o r  t a k i n g  t h e  m i n o r  
i n t o  p r o t e c t i v e  c u s t o d y .  P a s t  p r a c t i s e  h a d  b e e n  t o  a r r e s t  t h e  
m i n o r  a n d  t u r n  t h e  y o u t h  o v e r  t o  p a r e n t s  o r  l e g a l  g u a r d i a n s .

S B  211 w o u l d  a d d  m i n o r  c o n s u m i n g  t o  t h e  i i s t  o f  c r i m e s  t h a t  
a l l o w  f o r  w a r r a n t l e s s  a r r e s t .  W h i l e  t h e  c o u r t  r u l i n g  c u r r e n t l y  
i m p a c t s  o n l y  t h e  F i r s t  J u d i c i a l  D i s t r i c t ,  if c o u l d  b e  e x t e n d e d  t o  
o t h e r  j u r i s d i c t i o n s .

My g o a l  in s p o n s o r i n g  t h i s  bi l l  i s  n o t  t o  i n c r e a s e  t h e  n u m b e r  o f  
m i n o r  c o n s u m i n g  a r r e s t s  o r  c o n v i c t i o n s .  I d o n ' t  b e l i e v e  t h e  
L e g i s l a t u r e  e v e r  i n t e n d e d  f o r  a  p o l i c e  o f f i c e r  t o  s i m p l y  w r i t e  a 
t i c k e t  a n d  w a l k  a w a y  f r o m  a  m i n o r  w h o  is  u n d e r  t h e  i n f l u e n c e .  
T h i s  b i l l  i s  m o r e  a b o u t  p r o t e c t i n g  o u r  y o u n g  p e o p l e  t h a n  
p r o s e c u t i n g  t h e m .  ,

rlyder • Ketchikan • I

SPONSOR STATEMENT

•  S itk a  •  W ra n g e ll



To:

From:

Date:

Subject:

With certain exceptions (felonies, DWI cases, cases arising under 
AS 11.41, 11.46.330, 13.56.740, 11.61.120), AS 12.25.030 does not 
authorize arrests for crimes not committed o attempted in the 
presence of the person making the arrest. The crime of Minor 
Consuming is defined as follows in AS 04.16.050:

A person under the age of 21 years may not knowingly consume, 
possess, or control alcoholic beverages except those furnished 
persons under AS 04.16.051(b).

Against arguments by our office that the word "possess", as it is 
used in that statute, should be interpreted to include possession 
by consumption, two judicial officers in the First Judicial 
District have now ruled that it does not, that an officer who 
contactss a minor under the influence cf alcohol may not arrest the 
minor unless he or sne actually sees the minor consume the alcohol, 
possess the alcohol outside of the minor's body, or control the 
alcohol. Merely being under the influence in the officer's 
presence is not enough.

For the above reasons, officers who encounter minors under the 
influence should issue citations, rather than make arrests, unless 
they see the minors possess, consume, or control the alcohol 
involved. Cf course, a person may be taken into protective custody 
under the procedures of Title 47 if the person appears to be 
incapacitated by alcohol in a public place.

DISTRICT ATTORNEY, STATE OF ALASKA 
P.O. BOX 110300 
Juneau, AK 99811 

Phone: (907) 465-3620

AST
Municipal Police Departments, First Judicial District

Riche^ed A4/svobodny 
D i s tu^cp^At t o r n ey

May 26, 1993

Citations rather than arrests for Minor Consuming cases,
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IN THE DISTRICT COURT FOR THE STATE OF ALASKA 

FIRST JUDICIAL DISTRICT AT JUNEAU

STATE OF ALASKA,

Plaintiff,

v s - 0 d 1S92

IVAN SABON,

Defendant. By----________ Deputy

R ^ ln th e Trial Courts 
Sta.e of Alaska, First District 

At Juneau

case No. 1JU-S92-00053 CR 

MEMORANDUM DECISION/ORDER 

ON MOTION TO DISMISS

I . FACTUAL AND PROCEDURAL BACKGROUND 

On 10 January 1992 , the Defendant, Ivan Sabon, was chargedl 

with having violated AS 04.16.050 on or about the same date. The] 

allegation are that "Sabon was found extremely intoxicated on S. 

Franklin St., hardly able to stand up." The Uniform Summons and| 

Complaint Form filed by police officer Staffel states that Mr. 

Sabon was "incarcerated." (Complaint, JPD case no. 92000455).

On 11 February 1992, Mr. Sabon, filed a Motion To Dismiss. 

The Defendant's statement of facts include the following:

that police officer Steffel approached Mr, Sabon as 
he was walking on the sidewalk along S. Franklin Street;

that the officer alleges she smelled alcohol on Mr. 
Sabon's person and observed Mr. Sabon's eyes to be 
bloodshot;

that officer Steffel seized Mr. Sabon, charged him 
with minor consuming, and transported him to the Juneau 
Police Department; and

that police officers conducted a search of Mr. 
Sabon's pockets, and confiscated a bus pass which did not 
appear to belong to Mr. Sabon.

CASE  LAW



Mr. Sabon asserts that his arrest was unlawful as the alleged 

illegal in violation of due process of law under Alaska 

Constitution, Art. I, Sec. 14. Mr. Sabon submits that he did not 

"consume, possess, or control alcoholic beverages" under AS 

04.16.050 in the "presence" of the arresting officer. As such, Mr. 

Sabon contends his arrest without a warrant was contrary to the 

relevant arrest statute AS 12.25.030. (Motion, pp. 1-6).

On 13 February 1992, the State of Alaska filed its Opposition 

To Motion To Dismiss. The State declares even if this were an 

illegal arrest "(and it isn't in the state's view)", such is not 

a valid basis for dismissal of the action or suppression of the 

evidence. The defendant's remedy, contends the State, rests with 

the civil courts. (Opposition, p. 1)-

On 13 February 1992, Mr. Sabon filed an Amended Memorandum In 

Support Of Motion To Dismiss. This amended pleading submits 

additional authority for Mr. Sabon's position. (Supp. p. 6-7).

It is noteworthy that the State's has not provided a statement 

of facts which in any way contradicts the defendant's factual 

statement. Also, the State has not explained their view that Mr. 

Sabon's arrest was legal. The State merely states their belief 

without support. In any event, the State seeks to minimize the 

merits of Mr. Sabon's position by characterizing it to be a "waste 

of time responding to the law school exam question posed by Sabon." 

(Opposition, p. 1) . Instead, the State declares it is "not opposed 

to suppressing all evidence seized following Sabon's arrest."
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II. POINTS AND AUTHORITIES

The Alaska Constitution, Art. I, Sec. 14 provides:

[t]he right of the people to be secure in their 
person, houses and other property, papers, and effects, 
against unreasonable searches and seizures, shall not be 
violated. No warrants shall issue, but upon probable 
cause, supported by oath or affirmation, and particularly 
describing the place to be searched, and the person or 
things to be seized.

The offense with which Mr. Sabon stands charged in violation 

of AS 04.16.050 declares:

A person under the age of 21 years may not 
knowingly consume, possess, or control alcoholic 
beverages....

The relevant arrest statute, AS 12.25.030, provides in 

pertinent part as follows:

(a) A private person or a peace officer without a 
warrant may arrest a person

(1) for a crime committed or attempted in the 
presence of the person making the arrest;....

"An arrest for a misdemeanor made by an officer without a

warrant is valid if the offense is committed in his presence."

Miller v. State. 462 P.2d 421, 425 (Alaska 1969). When a person

is arrested on a misdemeanor, "the lawfulness of the arrest depends

on whether the arresting officer was present at the commission of

the offense." Rubey v. City of Fairbanks. 456 P.2d 470, 475 (Alaska

1969). The Alaska Supreme Court has recognized "that the grounds

for arresting a person without a warrant for a misdemeanor

committed in the presence of an officer are considerably more

( O p p o s i t i o n ,  p .  1 - 2 ) .
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restricted than those which would constitute probable cause for a 

felony arrest without a warrant." Miller v. State. 462 P. 2d at 426, 

fn. 3.

Whether a seizure has occurred is a question of fact. In 

Waring v. State. 670 P.2d 357, 364 (Alaska 1976), the test for

determining whether a seizure occurred was explained:

[W]e will employ an objective standard to determine 
whether or not a seizure has occurred, i.e., whether or 
not a reasonable person would believe that he or she was 
free to go....Such a confrontation, therefore, will 
amount to a seizure 'only if the officer added to those 
inherent pressures by engaging in conduct which a 
reasonable nan would view as threatening or offensive 
even if coming from another private citizen.' 3
W.LaFave,"Search and Seizure: A Treatise on the Fourth 
Amendment," Sec.9.2, at 53, 54 (1978). The critical
inquiry would be whether the policeman, although perhaps 
making inqui~ies which a private citizen would not be 
expected to make, has otherwise conducted himself in a 
manner consistent with what would be viewed as a 
offensive contact if it occurred between two ordinary 
citizens.

III. APPLICATION AND ANALYSIS

In the instant case, there seems to be little dispute over

the fact that Mr. Sabon was arrested. He was transported to the

Juneau Police Department. His pockets were searched by police

officers. He was incarcerated at Lemon Creek Correctional Center.

His arraignment was the next day. It is clear that a reasonable

man in Mr. Sabon's situation would view as threatening or offensive

the police conduct in this case. As such, the police had "seized"

Mr. Sabon who had been placed under "arrest."

The significance of Mr. Sabon's arrest is that under AS
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12.25.030 the police were only authorized to make such a 

misdemeanor arrest of Mr. Sabon if the alleged crime of minor 

consuming had been committed or attempted in the police officer's 

presence. The common understanding of the term "consume" is "to 

eat or drink up." Webster's New World Dictionary 305 (2ed. 1982). 

The statutory definition of the word "possess" is "having physical 

possession or the exercise of dominion or control over property." 

AS 11.81.900 (45). There is sufficient grounds for a misdemeanor 

arrest when the alcohol is in the minor's immediate dominion and 

control, see, Hiller v. State. 462 P.2d 421, 427 (Alaska 1969)

(open case of beer on the floor behind the driver's seat). 

Additionally, the power of a person to control or possess an 

alcoholic beverage ends once the person swallows the alcohol, see. 

State v. Thronsen. 809 P.2d 941, 943 (Alaska App. 1991) (affirming 

the trial court's rationale that "mere presence in the body cannot 

support a criminal conviction for possession).

On the present facts, officer Steffel did not actually see Mr. 

Sabon drink any alcohol. Additionally, the officer did not report 

observing any alcoholic beverages in Mr. Sabon's presence. Mr. 

Sabon was not witnessed as having any dominion or control over 

alcoholic beverages. The odor of alcbhol on Mr. Sabon was 

circumstantial evidence that Mr. Sabon in the past may have 

consumed, possessed, or controlled alcohol. The mere smell of 

alcohol, however, did not give the police officer sufficient reason 

to believe that the crime of AS 04.16.050 was being committed in

5



th e  o f f i c e r ' s  p r e s e n c e .  As such, Mr. S a b o n ' s  a r r e s t  w a s  n o t  in 

c o m p l i a n c e  w i t h  t h e  l i m i t a t i o n s  of AS 1 2 . 2 5 . 0 3 0 ,  a n d  w a s  a 

v i o l a t i o n  of Mr. S a b o n ' s  c o n s t i t u t i o n a l  r i g h t s  u n d e r  A r t . l ,  Sec. 

14 to be s e c u r e  a g a i n s t  u n w a r r a n t e d  s e a r c h e s  a n d  s e i z u r e s .  C f .. 

A . B . A . ,  S t a n d a r d s  for C r i m i n a l  J u s t i c e , v o l . I I ,  (2ed. 1986), sec. 

1 0 - 2 . 2  ( m a n d a t o r y  i s s u a n c e  of c i t a t i o n ) .

T h e  c o n c l u s i o n  r e a c h e d  a b o v e  is n o n  p r e c l u d e d  b y  A S  0 1 . 1 0 . 0 5 0  

w h i c h  s t a tes: " W o r d s  in t h e  p r e s e n t  t e n s e  i n c l u d e  t h e  pa.tc a n d s

f u t u r e  t e n s e s  and w o r d s  in the f u t u r e  t e n s e  i n c l u d e  t h e  p r e s e n t  

t e n s e . "  T h i s  s t a t u t e  m a y  h a v e  s o m e  a p p l i c a t i o n  in w h e t h e r  c h a r g e s  

c a n  be f i l e d  a g a i n s t  a n  a c c u s e d .  T h i s  s t a t u t e ,  h o w e v e r ,  d o e s  not 

a p p l y  to w h e t h e r  a m i s d e m e a n o r  a r r e s t  c a n  l a w f u l l y  be m a d e  u n d e r  

AS 1 2 . 2 5 . 0 3 0 .  T h e  p u r p o s e  for the l i m i t a t i o n s  of m i s d e m e a n o r  

a r r e s t  a r e  clear. T h e  s t a t u t o r y  i n t e n t  w o u l d  be  r e n d e r e d  n u l l  and 

v o i d  if a p o l i c e  o f f i c e r  w a s  a b l e  to a r r e s t  a p e r s o n  f o r  a 

m i s d e m e a n o r  c r i m e  p r e v i o u s l y  c o m m i t t e d .  A n y  s u c h  u s e  o f  AS 

1 2 . 2 5 . 0 3 0  w o u l d  be c o n t r a r y  to r e a son, p o l icy, a n d  p r e c e d e n t .

B e y o n d  the a b o v e - r e f e r e n c e d  r a t i o n a l e  c o n s t r u i n g  A l a s k a ' s  

r i g h t  a g a i n s t  u n w a r r a n t e d  s e a r c h  a n d  s e i z u r e ,  s e v e r a l  ot.ier 

d e c i s i o n s  d e a l i n g  w i t h  r e l a t e d  r i g h t s  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n  

c o m p e l  a s t r i c t  a p p l i c a t i o n  of a r t i c l e  I,“ s e c t i o n  14. I n  B r e e s e  

v. S m i t h . 501 P . 2d 159 ( A l a s k a  1972), the s u p r e m e  c o u r t  i n t e r p r e t e d  

a r t i c l e  I, s e c t i o n  1 of the A l a s k a  C o n s t i t u t i o n ,  w h i c h  i n c l u d e s  t h e  

g u a r a n t e e  " t h a t  a l l  p e r s o n s  h a v e  a n a t u r a l  r i g h t  to life, liberty, 

the p u r s u i t  of h a p p i n e s s ,  a n d  t h e  e n j o y m e n t  of t h e  r e w a r d s  o f  t h e i r
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o w n  i n d u s t r y . "  R e l y i n g  o n  t h i s  p r o v i s i o n ' s  a f f i r m a t i v e  g r a n t  of

t h e  r i g h t  to " l i b e r t y , "  t h e  s u p r e m e  c o u r t  held:

[ T ] h e  t e r m  " l i b e r t y "  is an  e l u s i v e  con c e p t ,  i n c a p a b l e  of 
d e f i n i t i v e ,  c o m p r e h e n s i v e  e x p l i c a t i o n .  Y e t r  at t h e  c o r e  
o f  t h i s  c o n c e p t  is t h e  n o t i o n  of t o t a l  p e r s o n a l  i m m u n i t y  
f r o m  g o v e r n m e n t  c o n t r o l :  t h e  r i g h t  "to be let a l o n e . "

B r e s s e  vs. S t a t e . 501 P - 2 a  a t  168.

T h e  c o u r t  n o r m a l l y  w i l l  u s e  t h e  e x c l u s i o n a r y  r e m e d y  as the

p r i m a r y  m e a n s  of e f f e c t u a t i n g  c e r t a i n  basic, c o n s t i t u t i o n a l  rights.

T h e  r a t i o n a l e  for t h e  e x c l u s i o n a r y  rule is d e t e r r e n c e  of

u n c o n s t i t u t i o n a l  m e t h o d s  of l a w  e n f o r c e m e n t ;  a n d  t h e  i m p e r a t i v e  of

j u d i c i a l  i n t e g r i t y  w h i c h  r e q u i r e s  that the c o u r t s  n o t  be m a d e  I

" p a r t y  to l a w l e s s  i n v a s i o n s  of the c o n s t i t u t i o n a l  r i g h t s  of

c i t i z e n s  by p e r m i t t i n g  u n h i n d e r e d  g o v e r n m e n t a l  u s e  o f  t h e  fruits

of s u c h  i n v a s i o n s . "  s e e , M a p p  v. O h i o . 267 U.S. 643, 8 1  S.Ct. 1684

(1961) ; and T e r r y  v. O h i o , 392 U.S. 1, 13, 38 S . C t .  1868, 1875

(1968) . T h e  court.

In short, p o l i c e  m i s c o n d u c t  w h i c h  s h o c k s  the c o n s c i e n c e ,  
o r  is of a n a t u r e  t h a t  c a l l s  for the j u d i c i a r y ,  as a 
m a t t e r  of j u d i c i a l  i n t e g r i t y ,  to d i s a s s o c i a t e  i t s e l f  f r o m  
b e n e f i t s  d e r i v a b l e  t h e r e f r o m ,  w o u l d  lead us t o  i n v o k e  the 
e x c l u s i o n a r y  rule.

S t a t e  v. S e a r s . 553 P . 2 d  907, 914 (Alaska 1976).

H o w e v e r ,  the c o u r t  is n o t  l i m i t e d  to the r e m e d y  of the

e x c l u s i o n a r y  rule. T h e  c o u r t  m a y  on its o w n  m o t i o n  "and in

f u r t h e r a n c e  of j u s t i c e , "  o r d e r  a n  a c t i o n  be d i s m i s s e d ,  s e e . Cr.R.

43 ( c ) ; see a l s o . Cr.R. 1 a n d  2. B e c a u s e  of t h e  s m a l l  n u m b e r  of

c r i m i n a l  c a s e s  w h i c h  a c t u a l l y  g o  to trial, the d e t e r r e n t  e f f e c t  of
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th e  e x c l u s i o n a r y  r u l e  is s e v e r e l y  l i m i t e d  if t h e  r e m e d y  for l a w l e s s  

c o n d u c t  of t h e  p o l i c e  is r e s t r i c t e d  t o  t h e  e x c l u s i o n a r y  rule. 

F u r t h e r m o r e ,  t h e  a g g r a v a t e d  f a c t s  a n d  c i r c u m s t a n c e s  of a p a r t i c u l a r  

c a s e  m a y  l e a d  t h e  c o u r t  to t h e  c o n c l u s i o n  that d i s m i s s a l  is 

w a r r a n t e d  in t h e  f u r t h e r a n c e  of j u s t i c e ,  j u d i c i a l  int e g r i t y ,  a n d  

d e t e r r e n c e .  T h e  a d m i t t e d l y  e x t r e m e  m e a s u r e  of d i s m i s s a l  is 

a p p r o p r i a t e  w h e n  the g o v e r n m e n t ' s  o u t r a g e o u s  c o n d u c t  h a s  

e g r e g i o u s l y  v i o l a t e d  fundamei t a l  c o n s t i t u t i o n a l  rights.

T h e  a u t h o r s  of the c o n s t i t u t i o n  d i d  not b e l i e v e  t h a t  a n y  o n e  

b r a n c h  of g o v e r n m e n t  c o u l d  be r e l i e d  u p o n  to h o n o r  o r  m a k e  

e f f e c t i v e  t h e  f u n d a m e n t a l  g u a r a n t e e s  c o n t a i n e d  in the C o n s t i t u t i o n  

a n d  t h e  B i l l  of R i g h t s .  T h e  p r o h i b i t i o n  a g a i n s t  u n l a w f u l  s e a r c h  

a n d  s e i z u r e  is a p o s i t i v e  e x p r e s s i o n  of r e s t r a i n t  a g a i n s t  t h e  a b u s e  

of g o v e r n m e n t a l  p o w e r .  T h e  r o l e  o f  t h e  j u d i c i a l  s y s t e m  is v i t a l  

to t h e  p r e s e r v a t i o n  of the f u n d a m e n t a l  r i g hts. J a m e s  M a d i s o n ,  in 

an a d d r e s s  t o  C o n g r e s s ,  stated:

[I ]n d e p e n d e n t  t r i b u n a l s  of  j u s t i c e  w i l l  c o n s i d e r  
t h e m s e l v e s  in a p e c u l i a r  m a n n e r  t h e  g u a r d i a n s  of t h o s e  
r i g h t s ;  t h e y  w i l l  be a n  i m p e n e t r a b l e  b u l w a r k  a g a i n s t  
e v e r y  a s s u m p t i o n  of p o w e r  in the L e g i s l a t i v e  c r  
E x e c u t i v e ;  t h e y  w i l l  be n a t u r a l l y  led to r e s i s t  e v e r y  
e n c r o a c h m e n t  u p o n  ri g h t s  e x p r e s s l y  s t i p u l a t e d  for in t h e  
C o n s t i t u t i o n  by the d e c l a r a t i o n  of r i g hts. 1 A n n a l s  of 
C o n g r e s s  439 (1789).

C o u r t s  c a n  n o t  d i r e c t  t h e  d a i l y  o p e r a t i o n s  of g o v e r n m e n t  a n d  

law e n f o r c e m e n t .  T h e  j u d i c i a r y  c a n  r e s p o n d  o n l y  to t h o s e  i s s u e s  

b r o u g h t  b e f o r e  it in a c a s e - b y - c a s e  p r o c e d u r e .  I n d e e d ,  t h e  

p r o t e c t i o n  of f u n d a m e n t a l  c o n s t i t u t i o n a l  r i g h t s  f r e q u e n t l y  h a s  b e e n
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a c h i e v e d  b y  r e f u s i n g  to v a l i d a t e  u n l a w f u l  p o l i c e  c o n d u c t ,  s e e ,

J ■*

1 i
F r e s n e d a  v. S t a t e ,  458 P . 2d 134, 1 3 9 - 4 0  ( A l a s k a  1969).

&| 2 I
If c o u r t s  a l l o w  u n l a w f u l  a c t i o n  b y  o t h e r  b r a n c h e s  of the

jyyi■ 3 |
1

« i
g o v e r n m e n t  in t h e  ""^'orceraent of law, t h e n  t h e  j u d i c i a r y  b e c o m e s

** i
i1

— j
p a r t y  t o  t h e  w r o n g .  W h e n  c o u r t s  c o n d o n e  the u n l a w f u l  and

C 1
u n c o n s t i t u t i o n a l  a r r e s t s ,  t h e y  r e n d e r  t h e  s t a t u t o r y  a n d

6 I
c o n s t i t u t i o n a l  g u a r a n t e e s  a n u l l i t y .

7
1 As  Hr. J u s t i c e  B r a n d e i s  o b s e r v e d  in h i s  h i s t o r i c  d i s s e n t  in

8 1
i i 

Q 1
0 1 r.stead v. U n i t e d  States. 277 U.S. 433, 48 S . C t . 564, 575 (1928):

y i
In a g o v e r n m e n t  of laws, e x i s t e n c e  of t h e  g o v e r n m e n t  w i l l

10 1 be i m p e r i l l e d  if it f a i l s  to o b s e r v e  t h e  law
i
1 s c r u p u l o u s l y .  O u r  g o v e r n m e n t  is t h e  p o t e n t ,  t h e  o m n i­

11 1 p r e s e n t  t e a c h e r .  For g o o d  o r  for ill, it t e a c h e s  t h e
1
1 w h o l e  p e o p l e  by  its e x a m p l e .  C r i m e  is c o n t a g i o u s .  If

12 ! t h e  g o v e r n m e n t  b e c o m e s  a l a w b r e a k e r ,  it b r e e d s  c o n t e m p t
for law; it i n v i t e s  e v e r y  m a n  t o  b e c o m e  a law u n t o

13 1 h i m s e l f ;  it i n v i t e s  a n a r c h y .

"llzb

1
14 In the s a m e  c a se, Mr. J u s t i c e  H o l m e s  d e c l a r e d :

15 [W]e m u s t  c o n s i d e r  t h e  t w o  o b j e c t s  of d e s i r e  b o t h  of
w h i c h  w e  c a n n o t  h a v e  a n d  m a k e  u p  o u r  m i n d s  w h i c h  to

16 c h o o s e . . . . W e  h a v e  to c h o o s e ,  a n d  for m y  p a r t  I t h i n k  it
is less e v i l  t h a t  s o m e  c r i m i n a l s  s h o u l d  e s c a p e  t h a n  t h a t

17 th e  g o v e r n m e n t  s h o u l d  p l a y  a n  i g n o b l e  part.
. . . . I f  t h e  e x i s t i n g  c o d e  d o e s  n o t  p e r m i t  d i s t r i c t

18 a t t o r n e y s  to h a v e  a h a n d  in s u c h  d i r t y  b u s i n e s s  it d o e s

19
n o t  p e r m i t  t h e  j u d g e  to  a l l o w  s u c h  i n i q u i t i e s  to s u c c e e d .

20
U n l e s s  a c t i o n s  a r e  s u b j e c t  t o  d i s m i s s a l  in the f u r t h e r a n c e  of

21
j u s t i c e  for f l a g r a n t  v i o l a t i o n s  of c o n s t i t u t i o n a l  rights, w e  e n g a g e

If 22
in g o v e r n m e n t a l  h y p o c r i s y  in a s i g n i f i c a n t  fashion. W e  a r e  n o t

23
d e a l i n g  w i t h  " l a w  s c h o o l  e x a m s "  (see, S t a t e  O p p o s i t i o n ,  p.l).

24
R a t her, w e  a r e  a d d r e s s i n g  i m p o r t a n t  c o n s t i t u t i o n a l  p r i n c i p l e s .

25
F r e e d o m  f r o m  u n l a w f u l  s e a r c h  a n d  s e i z u r e s  (and w a r r a n t l e s s  arrest)

9
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g o e s  t o  the v e r y  h e a r t  of o u r  c o n s t i t u t i o n a l  h i s t o r y .  T h e  r i g h t  

o f  p r i v a c y  and to "be l e t  a l o n e "  is at issue. P r o t e c t i o n  f r o m  the 

g o v e r n m e n t ' s  u n l a w f u l  s e a r c h  a n d  s e i z u r e  is a t  stake. Our 

d i s c u s s i o n  is not a " w a s t e  of t i m e "  (see, S t a t e  O p p o s i t i o n ,  p.l). 

T h e  v a l u e s  and r i g h t s  in q u e s t i o n  are b a s i c  to o u r  g o v e r n m e n t a l  

s t r u c t u r e .

C o n s t i t u t i o n a l  r i g h t s  b e c o m e  s i m p l y  w o r d s  w i t h o u t  c o n t e n t  

u n l e s s  t h e r e  is a m e a n i n g f u l  c o n s e q u e n c e  for t h e i r  v i o l a t i o n .  The 

j u d i c i a r y  fails to s u p p o r t  a n d  d e f e n d  t h e  c o n s t i t u t i o n  (as w e  are 

s w o r n  to do) if ^e p e r m i t  o f f i c i a l  l a w l e s s n e s s .

I n  the i n s t a n t  c a s e ,  Mr. S a b o n  was n o t  o n l y  u n l a w f u l l y  

a r r e s t e d  w i t h o u t  a w a r r a n t ,  b u t  a l s o  he w a s  i n c a r c e r a t e d  a n d  his 

p o c k e t s  w e r e  s e a r c h e d .  T h e  i n d i g n i t y  r e s u l t i n g  f r o m  t h e  a r r e s t  of 

Mr. S a b o n  w a s  c o m p o u n d e d  b y  his s u b s e q u e n t  i n c a r c e r a t i o n  and 

s e a r c h .  The g o v e r n m e n t ' s  a c t i o n  w a s  an a f f r o n t  b o t h  t o  Mr. S a bon 

a n d  t h e  c o n s t i t u t i o n .  T h e  a g g r a v a t e d  n a t u r e  of t h i s  l a w l e s s  p o l i c e  

c o n d u c t  in v i o l a t i o n  o f  f u n d a m e n t a l  s t a t u t o r y  a n d  c o n s t i t u t i o n a l  

r i g h t s  m a n d a t e s  a r e m e d i a l  r e s p o n s e .  Mr. S a b o n ' s  r i g h t  t o  b e  let 

a l o n e  w a s  v i o l a t e d .  F u r t h e r ,  t h e  S t a t e ' s  c o n d u c t  a m o u n t e d  to a 

i l l e g a l  s e a r c h  a n d  s e i z u r e  o f  Mr. Sabon. It is t h e  o p i n i o n  of this 

c o u r t  in the i n t e r e s t :  (1) of d e t e r r i n g  s u c h  p o l i c e  c o n d u c t  in the 

f u t u r e ,  (2) of p r e s e r v i n g  the i n t e g r i t y  of t h e  j u d i c i a r y ,  (3) of 

p r o t e c t i n g  f u n d a m e n t a l  c o n s t i t u t i o n a l  rights, a n d  (4) o f  f u r t h e r i n g  

j u s t i c e ,  that t h e  p r e s e n t  a c t i o n  is s u b j e c t  t o  t h e  e x c l u s i o n a r y  

r u l e  a n d  a l s o  to d i s m i s s a l .



I

2

3

5

7

3

9

■ 0

11

12

i:

1 1

1!

II

1

1

In s u m m a r y ,  Mr. S a b o n  w a s  a r r e s t e d  w i t h o u t  a w a r r a n t  f o r  the 

m i s d e m e a n o r  o f f e n s e  of m i n o r  c o n s u m i n g .  T h e  a r r e s t i n g  o f f i c e r  did] 

n o t  o b s e r v e  Mr. S a b o n  c o n s u m e  o r  p o s s e s s  a lcohol. Mr. S a b o n 7s 

a r r e s t  w a s  n o t  in a c c o r d  w i t h  A S  1 2 . 1 5 . 0 3 0  and v i o l a t e d  Alaska] 

C o n s t i t u t i o n ,  art. I, s e c t i o n  14. T h e  e x c l u s i o n a r y  r u l e  l e a d s  to 

t h e  s u p p r e s s i o n  of e v i d e n c e  o b t a i n e d  f o l l o w i n g  Mr. S a b o n 7s a r r e s t .  

T h e  i n t e r e s t s  of p o l i c e  d e t e r r e n c e ,  j u d i c i a l  i n t e g r i t y ,  

c o n s t i t u t i o n a l  r i g h t s  a n d  f u r t h e r a n c e  of j u s t i c e  t o g e t h e r  w i t h  

i n s u f f i c i e n t  e v i d e n c e ,  as a m a t t e r  of law, call f o r  d i s m i s s a l  of 

t h e  p r e s e n t  c h a r g e s .

IV. C O N C L U S I O N

T h e r e f o r e ,  b a s e d  o n  a l l  o f  t h e  above, a n d  for g o o d  c a u s e  

h a v i n g  b e e n  shown,

It Is H e r e b y  O r d e r e d ,  A d j u d g e d ,  a n d  Decreed:

T h a t  a n y  a n d  all e v i d e n c e  s e i z e d  f o l l o w i n g  Mr. S a b o n 7s a r r e s t  

s h a l l  be  suppressed,*

T h a t  D e f e n d a n t ' s  M o t i o n  T o  D i s m i s s  is G r a n t e d ;  a n d  

T h a t  t h e  p r e s e n t  c a s e  is D i s m i s s e d  w i t h  p r e j u d i c e .

D a t e d  t h i s  2 M a r c h  1992.

I n  T h e  D i s t r i c t  C o u r t  A t  J u n e a u

o h n  W.
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CERTIFICATION

( ] This document and Its attachments do not contain information that is confidential under AS 12.61.110
or the name of a victim of a crime listed in AS 12.61,140.

O P P O S I T I O N  T O  M O T I O N  T O  D I S M I S S  

F A C T S

O f f i c e r  W o r t h  r e s p o n d e d  t o  t h e  S e n a t e  B u i l d i n g  o n  M a r c h  14, 

1 9 9 2  in r e s p o n s e  t o  a r e p o r t  o f  a p e r s o n  p a s s e d  o u t  i n  t h e  

r e s t r o o m .  U p o n  a r r i v a l  a t  17 0 6  h o u r s  W o r t h  d i s c o v e r e d  t h e

d e f e n d a n t  (Sabon) s i t t i n g  o n  a t o i l e t  in a n  u n c o n s c i o u s  c o n d i t i o n

w i t h  h i s  p a n t s  down. W o r t h ' s  a t t e m p t s  to a w a k e n  S a b o n  p r o v e d  

d i f f i c u l t .  S a b o n  h a d  a n  o d o r  o f  a l c o h o l  a b o u t  h i s  p e r s o n  a n d  h a d  

b l o o d s h o t  w a t e r y  eyes. S a b o n  w o u l d  n o t  i d e n t i f y  h i m s e l f .  W o r t h

a n d  S e r g e a n t  H e r r e r a  a r r e s t e d  S a b o n  for m i n o r  c o n s u m i n g  b a s e d  on

H e r r e r a ' s  k n o w l e d g e  o f  S a b o n ' s  i d e n t i t y  a n d  p r e s u m a b l y  h i s  age, 

a l t h o u g h  t h e  p o l i c e  r e p o r t  d o e s n ' t  i n d i c a t e  t h e y  k n e w  h i s  age.

A R G U M E N T

T h e  d e f e n d a n t  a r g u e s  in h i s  m e m o r a n d u m  t h a t  b e c a u s e  

t h e  o f f i c e r s  d i d n ' t  s e e  S a b o n  c o n s u m e  t h e  a l c o h o l  t h e  a r r e s t  is 

u n c o n s t i t u t i o n a l  a n d  t h e  c a s e  m u s t  b e  d i s m i s s e d .  T h i s  d o e s  n o t

OPPOSmON TO MOTION 
TO DISMISS



in a n y  w a y  e x p l a i n  w h y  t h e  c o u r t  s h o u l d  go b e y o n d  t h e  

r e q u i r e m e n t s  o f  t h e  " e x c l u s i o n a r y  r u l e "  o f  e v i d e n c e  illeaially 

s e i z e d  to t h e  m o r e  d r a s t i c  s t e p  o f  d i s m i s s i n g  t h e  case. E l s o n  

v. S t a t e . 659 P. 2d  1195 ( A l a s k a  1983) a n d  S t a t e  v. S e a r s. 553 

P . 2d 907 ( A l a s k a  19 7 6 ) ;  M app v. O h i o . 367 U.S. 643 ; 81 S. Ct. 

1684, 6 L . E d . 2d 1 0 8 1  (1961).

t h e  a c t i o n  o r  s u p p r e s s i o n  of  t h e  e v i d e n c e .  M c C o n n e l l  v. S t a t e . 

595 P 2 d  147, 156 (AK 1979) S e e  a l s o  fn. 26 a t  155. ( q u e s t i o n  O f  

w h e t h e r  p r o b a b l e  c a u s e  e x i s t e d  f o r  d e f e n d a n t ' s  a r r e s t  f o r  M I C S  3d  

n ot a d d r e s s e d  g i v e n  a b o v e - c i t e d  l a w ) . T h e  r e m e d y  l i e s  w i t h  t h e  

c i v i l  c o u r t s .  S e e  I n g r a h a m  v. W r i g h t . 430 U.S. 651, 680 n. 48, 97 

S.Ct. 14 0 1  (1977).

V a d e n  v. s t a t e . 768 P 2 d  21^2 ( A l a s k a  1989) d i s c u s s e s  o u t r a g e o u s  

c o n d u c t .  W h i l e  t h e  A l a s k a  S u p r e m e  C o u r t  n o t e d  in V a d e n  t h a t  

j u d i c i a l  i n t e r v e n t i o n  for o u t r a g e o u s  c o n d u c t  is n o t  l i m i t e d  to 

e n t r a p m e n t  c a s e s ,  t h e  c o u r t  n o w h e r e  in t h e  o p i n i o n  s e t  o u t  a 

s t a n d a r d  f o r  o u t r a g e o u s  c o n d u c t  o u t s i d e  of t h e  e n t r a p m e n t  

s i t u a t i o n .  T h e  c o u r t  did, h o w e v e r ,  i n c l u d e  a f o o t n o t e  a t  p a g e  

1108 (No. 13) w h i c h  d i s c u s s e s  o u t r a g e o u s n e s s  o u t s i d e  o f  

e n t r a p m e n t .  T h e  s t a n d a r d  is t h e  m a l u m  in se  s t a n d a r d  i.e. t h e

c o n d u c t  m u s t  b e  i n h e r e n t l y  e v il, i m m o r a l  in its n a t u r e ,  

i l l e g a l i t y  f o u n d e d  o n  p r i n c i p l e s  o f  n a t u r a l ,  m o r a l  a n d  p u b l i c  

law. .o u

I n  t h i s  c a s e  t h e  o f f i c e r s  a r r e s t e d  a d r u n k e n  t e e n a g e r  w h o

A n  i l l e g a l  a r r e s t  is n o t  a v a l i d  b a s i s  for d i s m i s s a l  o f

N o r  is o u t r a g e o u s  c o n d u c t  i n v o l v e d  in t h i s  m a t t e r

2



h a d  p a s s e d  o u t  in a r e s t r o o m ,  t h e r e  is n o t h i n g  i n h e r e n t l y  e v i l  o r

A
i m m o r a l  a b o u t  s u c h  c o n d u c t .  F r o m  a p h i l o s o p h i c a l  p e r s p e c t i v e  o n e - jt e  . i ~ —
w o u l d  b e  h a r d  p r e s s e d  t o  s a y  s u c h  a c t i o n s  v i o l a t e  m o r a l  or-, p u b l i c  

law. T h e  l a w  o f  t h e  l a n d  is t h a t  if a n  o f f i c e r  w e r e  to- h a v e~ ‘3 :  I
d e p r i v e d  L a w r e n c e  o f  h i s  l i b e r t y  i m p r o p e r l y  h e  w o u l d  h a v e  b e e n

5 / l i ­
a b l e  to  b r i n g  a 19 8 3  C i v i l  R i g h t s  a c t i o n .  F u r t h e r m o r e ,  h a d  t h e

o f f i c e r s  l e f t  S a b o n  in t h e  b u i l d i n g  a n d  h e  l a t e r  w a n d e r e d  in

••
f r o n t  o f  a car, t h e  c o u r t  k n o w s  t h e  l i k e l y  o u t c o m e .

tfaSav.*"'
I n  t h i s  c a s e  t h e  c o u r t  s h o u l d  f o c u s  o n  w h e t h e r

. . . '■'xS-
s u p p r e s s i n g  e v i d e n c e  is a p p l i c a b l e  n o t  d i s m i s s a l .  T h e  p u r p o s e  o f

t h e  e x c l u s i o n a r y  r u l e  is t w o - f o l d ,  t h e  p r e s e r v a t i o n  o f  t h e  

i n t e g r i t y  o f  t h e  j u d i c i a l  s y s t e m  a n d  t o  d i s s u a d e  l a w  e n f o r c e m e n t  

f r o m  a l a w l e s s  i n v a s i o n  o f  a c i t i z e n ' s  c o n s t i t u t i o n a l  r i g h t s .  

T e r r y  v. O h i o . 392 U. S .  1; 88 S. Ct. 1863, 20 L . E d . 2 d  889 (1968); 

S e a r s ,  553 P . 2 d  a t  912. A s s u m i n g  a r g u e n d o  t h a t  t h e r e  w a s  an  

i l l e g a l  a r r e s t  in t h i s  m a t t e r  t h e n  t h e  r e m e d y  is t h e  e x c l u s i o n a r y  

r u l e  p r o h i b i t i n g  t h e  i n t r o d u c t i o n  o f  a r y  e ‘d e n c e  f r o m  t h e  t i m e  

of t h e  a r r e s t  o n w a r d ,  n o t  t h e  d i s m i s s a l  o f  t h e  c a s e . 1

N o t  a l l  c o n t a c t s  b e t w e e n  p o l i c e  o f f i c e r s  a n d  c i t i z e n s  

i n v o l v e  a s e i z u r e  o f  a p e r s o n .  T h e  d i f f e r e n c e  b e t w e e n  a
.7.;.

p e r m i s s i b l e  e n c o u n t e r  a n d  a s e i z u r e  is e x p l a i n e d  in F l o r i d a  v.

'

R o v e r . 103 S. Ct. 1319, 75 L . E d . 2 d  229 (1983), w h e n  t h e  U n i t e d- • |* * r4
S t a t e s  S u p r e m e  C o u r t  said;

•jfij*' -I
* A jK a*---------------------------------------------

1 T h e  d e f e n d a n t  in c i t i n g  t h e  M i n n e s o t a  c a s e  o f  S t a t e  v . 
A b u - S h a n a b . 4 4 0  N . W . 2 d  557, r e l a t e s  t o  t h e  s u f f i c i e n c y  o f
e v i d e n c e  a t  t r i a l  r a t h e r  t h a n  t h e  e x c l u s i o n a r y  r u l e  o r  d i s m i s s a l .

■ :'V



L a w  e n f o r c e m e n t  o f f i c e r s  d o  n o t  v i o l a t e  t h e  
F o u r t h  A m e n d m e n t  b y  m e r e l y  a p p r o a c h i n g  an  
i n d i v i d u a l  o n  t h e  s t r e e t  o r  in a n o t h e r
p u b l i c  p l a c e ,  b y  a s k i n g  h i m  if h e  is w i l l i n g  ____________
t o  a n s w e r  s o m e  q u e s t i o n s ,  b y  p u t t i n g  
q u e s t i o n s  t o  h i m  if t h e  p e r s o n  is w i l l i n g  t o  
listen, o r  b y  o f f e r i n g  in e v i d e n c e  in a 
c r i m i n a l  p r o s e c u t i o n  h i s  v o l u n t a r y  a n s w e r s  
t o  s u c h  q u e s t i o n s  . • . N o r  w o u l d  t h e  f a c t  
t h a t  a n  o f f i c e r  i d e n t i f i e s  h i m s e l f  a s  a 
p o l i c e  o f f i c e r ,  w i t h o u t  m o r e  c o n v e r t  t h e  
e n c o u n t e r  i n t o  a s e i z u r e  r e q u i r i n g  s o m e  
l e v e l  o f  o b j e c t i v e  j u s t i f i c a t i o n  . . . .

He re, t h e r e  is n o  s e i z u r e  of a p e r s o n  w h e n  a p o l i c e  o f f i c e r

a p p r o a c h e s  h i m  a n d  a s k s  h i m  q u e s t i o n s  a n d  as  a r e s u l t  of t h o s e

q u e s t i o n s  l a t e r  a r r e s t s  t h e  p e r s o n .

T h e r e  is n o t h i n g  i l l e g a l  a b o u t  t h i s  a r r e s t .  T h e

d e f e n d a n t  a r g u e s  t h a t  t h e  c o u r t  o f  a p p e a l s  d e c i s i o n  in S t a t e  v.

T h r o n s e n . 809 P . 2d 9 4 1  ( A l a s k a  App. 1991), s h o u l d  b e  a p p l i c a b l e

h e r e .  T h i s  is a c a s e  w h e r e  t h e  d e f e n d a n t  w a s  s p e c i f i c a l l y

c h a r g e d  w i t h  " p o s s e s s i o n "  o f  c o c a i n e  b y  h a v i n g  t h e  c o c a i n e  in h i s

b l o o d s t r e a m .  T h e  c o u r t  s a i d  t h a t  " p o s s e s s i o n "  in o n e ' s

b l o o d s t r e a m  w a s  n o t  t h e  e x e r c i s e  o f  d o m i n i o n  o r  c o n t r o l  o v e r  t h e

c o c a i n e  r e q u i r e d  b y  A S  1 1 . 8 1 . 9 0 0 ( b ) (42) a n d  h e n c e  t h e  s t a t e  h a d

not, w h e n  it s p e c i f i c a l l y  c h a r g e d  p o s s e s s i o n  in t h e  b l o o d s t r e a m ,

m e t  its b u r d e n  o f  p r o o f  a t  t r i a l .  T h e  c o u r t  w e n t  o n  t o  s a y  t h a t

t h e  p o s s e s s i o n  of c o c a i n e  in t h e  b l o o d s t r e a m  w a s  c i r c u m s t a n t i a l

•s p o s s e s s i o n  b e f o r e  it g o t  t o  t h e



o f  A S  1 1 . 7 1 . 0 4 0  are: (1) a t  t h e  t i m e  a n d  p l a c e  c h a r g e d ;  (2) t h e

d e f e n d a n t  k n o w i n g l y  p o s s e s s e d  a s u b s t a n c e ;  and (3) t h a t  s u b s t a n c e  

w a s  a s c h e d u l e  I I A  c o n t r o l l e d  s u b s t a n c e .  T h e  e s s e n t i a l  e l e m e n t s  

o f  a v i o l a t i o n  of AS  0 4 . 1 6 . 0 5 0  are: (1) at t h e  t i m e  a n d  p l a c e

c h a r g e d ;  (2) t h e  d e f e n d a n t  w a s  u n d e r  21 y e a r s  of a g e ;  (3) t h a t  he 

k n o w i n g l y  c o n s u m e d  o r  p o s s e s s e d ,  o r  c o n t r o l l e d  a n  a l c o h o l i c  

b e v e r a g e .  H e n c e  in t h i s  i n s t a n c e  t h e  d e f i n i t i o n  o f  " p o s s e s s "  

f o u n d  in A S  1 1 . 8 1 . 9 0 0 ( b ) (42) is o n l y  a p p l i c a b l e  t o  o n e  o f  t h r e e  

w a y s  t h a t  o n e  c a n  c o m m i t  t h i s  offense.*' In t h i s  i n s t a n c e ,  the 

d e f e n d a n t  h a d  c o n s u m e d  a n  a l c o h o l i c  b e v e r a g e  a s  d i s t i n c t  from 

p o s s e s s e d  a n  a l c c h o l i c  b e v e r a g e .  T h e  a r g u m e n t  is t h a t  b e c a u s e  

t h e  s t a t u t e  is w r i t t e n  in t h e  p r e s e n t  tense, it d o e s  n o t  i n c l u d e  

" c o n s u m e d . "  If t h i s  w e r e  so, n o n e  of t h e  c r i m i n a l  s t a t u t e s  w o u l d  

b e  a p p l i c a b l e  u n l e s s  t h e  c r i m e  w a s  c o m m i t t e d  i n  t h e  o f f i c e r ' s  

p r e s e n c e .  T a k e  f o r  e x a m p l e  A S  1 1 . 4 1 . 1 0 0 ,  m u r d e r .  "A p e r s o n  

c o m m i t s  t h e  c r i m e  o f  m u r d e r  in t h e  f i r s t  d e g r e e  if w i t h  the 

i n t e n t  t o  c a u s e  t h e  d e a t h  o f  a n o t h e r  p e r s o n  t h e  p e r s o n  c a u s e s the 

d e a t h  of  a n y  p e r s o n . "  If t h e  d e f e n d a n t ' s  a r g u m e n t  w e r e  a p p l i e d  

t o  m u r d e r ,  n o  o n e  c o u l d  b e  c h a r g e d  w i t h  t h e  c o m m i s s i o n  of  t h e  

o f f e n s e  u n l e s s  it o c c u r r e d  d i r e c t l y  in t h e  o f f i c e r ' s  p r e s e n c e  

b e c a u s e  t h e  c h a r g e  w o u l d  b e  t h a t  t h e  p e r s o n  c a u s e d  t h e  d e a t h  of

T h e  d e f i n i t i o n  f o u n d  a t  AS 1 1 . 5 1 . 9 0 0 ( b ) (42) reads: 
" ' p o s s e s s ' "  m e a n s  h a v i n g  p h y s i c a l  p o s s e s s i o n  o r  t h e  e x e r c i s e  of 
d o m i n i o n  o r  c o n t r o l  o v e r  p r o p e r t y .  H o w e v e r ,  v e r y  s p e c i f i c a l l y  
t h i s  d e f i n i t i o n  is l i m i t e d  t o  T i t l e  11. T h e  p r e a m b l e  t o  t h e  
d e f i n i t i o n  s e c t i o n  s a y s  " f o r  p u r p o s e s  of t h i s  T i t l e , "  t h a t  is, 
T i t l e  11. T h e r e f o r e ,  p o s s e s s  m a y  m e a n  s o m e t h i n g  s u b s t a n t i a l l y  
d i f f e r e n t  f o r  T i t l e  4. H o w e v e r ,  t h e  c o u r t  n e e d  n o t  r e a c h  t h i s  
i s s u e  b e c a u s e  p o s s e s s  is o n l y  o n e  o f  t h r e e  w a y s  o f  c o m m i t t i n g  
t h i s  o f f e n s e .



a n o t h e r  p e r s o n .  T h e  c h a r g e  a l l e g e s  s o m e t h i n g  t h a t  o c c u r r e d  in 

t h e  p a s t .  T h e  v e r y  f i r s t  l e g i s l a t u r e  to c o m p i l e  A l a s k a  l a w s  in 

1962 r e c o g n i z e d  t h a t  t h e  a b s u r d  a r g u m e n t  m a d e  h e r e  m i g h t  a r i s e  

a n d  e n a c t e d  A S  0 1 . 1 0 . 0 5 0  w h i c h  s a y s :  " W o r d s  in t h e  p r e s e n t  t e n s e

i n c l u d e  t h e  p a s r  a n d  f u t u r e  t e n s e s  a n d  w o r d s  in t h e  f u t u r e  t e n s e  

i n c l u d e  t h e  p r e s e n t  t e n s e . "  C o n s e q u e n t l y ,  no m a t t e r  w h a t  

c r e a t i v e  u s e  o n e  p u t s  W e b s t e r ' s  N e w  W o r l d  D i c t i o n a r y  (2d e d i t i o n ,  

1982) , t h e  A l a s k a  S t a t e  L e g i s l a t u r e  h a s  i n d i c a t e d  t h a t  t h e  c r i m e  

s e t  f o r t h  in A S  0 4 . 1 6 . 0 5 0  i n c l u d e s  t h e  p a s t  t e n s e  o f  c o n s u m i n g  a n  

a l c o h o l i c  b e v e r a g e .

S a b o n  c i t e s  S t a t e  v. H o r n a d a v . 713 P . 2d 71, 7 4  (1986) 

for t h e  p r o p o s i t i o n  t h a t  a n  a r r e s t  f o r  m i n o r  c o n s u m i n g  c a n ' t  b e  

m a d e  u n l e s s  t h e  o f f i c e r  s e e s  t h e  c o n s u m i n g .  H o r n a d a y  is n o t  a n  

A l a s k a  c a s e .  T h e  p r o p e r  c i t a t i o n  is, S t a t e  v. H o r n a d a v . 7 1 3  P . 2 d  

71 ( W a s h i n g t o n  1986), U n d e r  t h e  r e v i s e d  c o d e  o f  W a s h i n g t o n  t h e  

W a s h i n g t o n  S u p r e m e  C o u r t  h e l d  t h a t  c o n s u m e  d i d  n o t  i n c l u d e  t h e  

p a s t  t e n s e .  T h e  R C W  a p p a r e n t l y  d o e s  n o t  i n c l u d e  a p r o v i s i o n  s u c h  

as A S  0 1 . 1 0 . 0 5 0 .  B e c a u s e  A l a s k a ' s  s t a t u t o r y  s c h e m e  is d i f f e r e n t ,  

H o r n a d a v  d o e s  n o t  apply.

T h e  d i s s e n t  of  H o r n a d a v  is ,h o w e v e r ,  i n s t r u c t i v e .  J.

B r a c h t e n b a c h  s u g g e s t e d ,

C o m m o n  s e n s e  is n o t  a b a d  p r e c e d e n t .  T o  h o l d  t h a t  a n  
a d m i t t e d l y  i n t o x i c a t e d  p e r s o n  is n o t  in p o s s e s s i o n  o f  
i n t o x i c a n t s  is a n  e x e r c i s e  i n  s o p h i s t r y  b e y o n d  m y  
c o m p r e h e n s i o n  u n l e s s  we, l i k e  s p i d e r s ,  a r e  c o n t e n t  t o  
s p i n  f i n e  b u y  t e m p o r a r y  w e b s .

J. B r a c h t e n b a c h  w e n t  o n  t o  q u o t e  f r o m  F r a n c i s  B a c o n ' s  "Of 

J u d i c a t u r e "  F.ssays f r o m  (1625),



J u d g e s  m u s t  b e w a r e  of h a r d  c o n s t r u c t i o n s  a n d  s t r a i n e d  
i n f e r e n c e s ,  f o r  t h e r e  is no  w o r s e  t o r t u r e  t h a n  t h e  
t o r t u r e  o f  laws.

S a b o n ' s  c i t a t i o n  to S t a t e  v. A b u - S h a n a b ,  448 N.W. 2d 

557 (Minn. Ap p .  1989) i s n ' t  a p p l i c a b l e  b e c a u s e  t h e  i s s u e  t h e r e  

w a s  w h e t h e r  t h e  s t a t e  p r o v e d  v e n u e  at  t r i a l  in a b o r d e r  t o w n  

i n c i d e n t .

N e i t h e r  is S t a t e  v. S o r e n s e n . 7 5 8  P . 2 d  4 6 6  (Utah App. 

1988) a p p l i c a b l e ,  w h e r e  t h e  i s s u e  w a s  n o  e v i d e n c e  o f  i n t o x i c a t i o n  

a t  t r i a l  o t h e r  t h a n  d e f e n d a n t ' s  b r e a t h  s m e l l i n g  o f  a l c o h o l .

C O N C L U S I O N

T h e  d e f e n d a n t  a r g u e s  t h a t  t h i s  c a s e  s h o u l d  be 

d i s m i s s e d ,  c i t i n g  no  a u t h o r i t y  f o r  t h e  d i s m i s s a l  of a  c a s e  

a s s u m i n g  a n  i l l e g a l  arrest. A s s u m i n g  a n  i l l e g a l  a r r e s t  u n d e r  

A l a s k a  law, t h e  p r o p e r  r e m e d y  is t h e  a p p l i c a t i o n  o f  t h e  

" e x c l u s i o n a r y  r u l e "  f r o m  t h e  t i m e  o f  t h e  a r r e s t  i n t o  t h e  f u t ure. 

T h e r e  is n o  p r o s p e c t i v e  a p p l i c a t i o n  o f  t h e  e x c l u s i o n a r y  r u l e  

f o u n d  i n  a n y  c ase. T h e  a r r e s t  in t h i s  c a s e  is p e r m i s s i b l e  in t h a t  

t h e  d e f e n d a n t  w a s  c o m m i t t i n g  a m i s d e m e a n o r  b y  h a v i n g  c o n s u m e d  

a l c o h o l .  F o r  t h e  a b o v e - s t a t e d  r e a s o n  t h e  d e f e n d a n t ' s  m o t i o n  

s h o u l d  b e  d e n i e d .

D A T E D  a t  J u n e a u ,  A l a s k a  t h i s  ________  d a y  o f  M a y  1992.
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