


S e n a t o r  D a v e  D o n l e y

A L A S K A  S T A T E  L E G I S L A T U R E

SB 21
GRANDPARENTS VISITATION RIGHTS 

SPONSOR STATEMENT 
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SB 21, re ferred  to as the G ra n d p a ren ts  Visitation Rights bill, is 
currently in the Senate Judiciary Committee.

This is a very straight-forward and necessary bill. SB 21 would allow 
g randparen ts  to petition Superior C ourt for an o rder establishing 
reasonable visitation rights with the ir  g randch ild ren . Of course, 
visitation rights would only be granted if the Court deemed it was in the 
best interest of the child.

While we are in the throes of budget discussions and health care reform, 
I still think this bill deserves attention this session. It is a simple bill 
with no partisan undertones and I see no reason why it should not pass 
the Legislature this year. I have received many phone calls and letters 
of support from seniors and senior groups all over the state.

If you need additional information on SB 21 contact Alexis Miller in my 
office at 465-3892.
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A L A S K A  W O M E N 'S  L O B B Y
P.O . BOX 22156 , JUNEAU, ALASKA 59802

To: Senator Dave Donley
From: The Alaska Women's Lobby 
Date: March 10,1994

The Alaska W omen's Lobby requests your consideration of an am endm ent to 
SB 21, regarding visitation rights of grandparents and other persons.

SB 21 requires that when custody is disputed in a divorce the court shall 
provide for visitation by a grandparent or other person with whom the court 
determines visitation is in the best interests of the child. The bill also allows a 
child's grandparents to petition the Superior Court for visitation after a 
divorce.

Sections 3 & 4 of the bill deal with dissolutions or divorces in which the 
parents are not in dispute but in agreement. The Alaska W omen's Lobby 
supported changes in the dissolution statute several years ago which clarified 
that the agreem ents between spouses be in writing, that the written 
agreements constitute the entire agreement between the parties and that the 
court may am end the written agreements between the parties only if both 
petitioners concur in the am endm ent in writing or on the record. (A.S. 
25.24.220 (g))

We continue to support this concept and so object to section 4 of SB 21 which 
specifically sets aside A.S. 25.24.220 (g) to allow the court to amend the 
dissolution agreem ent by inserting visitation rights for a grandparent or other 
person w ithout the express consent of the parties to tire agreement.

Section 3 of the bill requires the court when considering if the parents 
agreem ent on visitation is in the child's best interests to also consider 
whether the agreem ent should include visitation by a grandparent or other 
person. If the parents agree on all other aspects of the dissolution but cannot 
agree in writing to the insertion of an other person's right to visitation with 
their child the court has the option of not granting the dissolution.

A.S. 25.24.230 (a) (4) currently requires that in dissolutions " each spouse 
entered into tire agreement voluntarily and free from coercion of another 
person".

We request that Section 4 be stricken from the bill. Thank you for your 
consideration of our concern.

LETTER OF SUPPORT
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Sec . 25.24.150. J u d K m in t s  fo r  c u a to i ly .  (o) In  an action fur 
d ivo rce or for legn l ncpara tion  o r for p lacem ent o f a ch ild  when one or 
both p aren ts have d ied , the court, m ny, i f  it hna ju r is d ic t io n  unde r AS 
25.30.020, and is an  app rop ria te forum  un d e r AS 25.30.050 and 
25.30.050, d u r in g  t he pendency o f the action , or at the fin a l h ea r in g  or 
a t any tim e  th e re a fte r d u r in g  th e  m in o r ity  o f n ch ild  o f the m arriage , 
m ake, m od ify , or va ca te  on o rde r for the cu stody or o r v is ita t io n  w ith  
the m inor ch ild  th a t m ay  seem  necessary  or proper, in c lu d in g  n il o rder 
th a t p rovides for v is ita t io n  by a g randpa ren t o r o th e r person i f  th a t is 
in the heal in te re s ts  o f the ch ild .

(h) I f  a g u a rd ia n  ad litem  for a ch ild  is appo in ted , the appo in tm ent 
sh a ll be mode un d e r th e  te rm s o f AS 25.24.310(c).

(c) The cou rt sh a ll d e te rm in e  cu stody in accordance w ith  the best 
in te re s ts  o f the ch ild  un d e r AS 25.20,050 — 25 20.130. In  de te rm in in g  
the best in te re s ts  o f the ch ild  the co u rt sh a ll consider

(1) the ph ys icn l, em o tiona l, m en ta l, re lig io u s , and soc ia l n e e d so fth c  
ch ild ;

(2) the c a p a b ility  and d e s ire  o f each p a ren t to meet these needs;
(3) the ch ild 's p refe rence i f  the ch ild  is o f su ff ic ie n t age and capac ity  

to form a preference;
(4) the love and n ffec tion  e x is t in g  between th e  ch ild  and each paren t;
(5) the leng th  o f tim e  th e  ch ild  hns liv e d  in  a s ta b le , sa tis fa c to ry  

en v ironm en t an il the d e s ir a b i l i t y  o f m a in ta in in g  co n tin u ity ;
(5) the de s ire  and  a b i l i t y  o f each paren t to a llo w  an open and lov ing  

frequen t re la t io n sh ip  betw een the ch ild  and th e  o th e r paren t.
' <d) In  aw u rd in g  cu stody  the cou rt m ay con s ide r on ly  those fac ts th a t 
d ire c t ly  olTcct the w ell-be ing o f the ch ild .

(e) N o tw ith s ta n d in g  the p ro v is io n s o f ( ill o f th is  suction , in aw a rd in g  
custody th e  cou rt s h a ll com p ly w ith  th e  p ro v is io n s o f 25 U.S.t! 1901 — 
1963 (I’ .L . 95-608, the In d ia n  C h ild  W e lfa re  A ct o f 1978). (§ 1 ch 160 
SLA 1668; em  5 1 ch 167 SLA  1975; am  § 2 ch 61 SLA  1977; am  § 1 
ch 63 SLA  1977; am  § 1 ch 15 SLA 1982; am §§ 2. 3 ch 88 SLA  1982)

devisor's noil's. — formerly AS 
09.66.705. Rartumbored in 19B3.

Crass references. — For Intent of 1932 
amendments, son { 1, eh. 68, SLA 1982, In 
the TeroporBry nnd Special Acte; for 
enforcement of visitation rights, see AS 
25.24.300.
. Effect of amendments. — Tiro (list 
1061 amendment designated the-former 
Drat aantanoa aa aubaection 00, the teeend 
ass tan.'« at subsection. (b), and tlia rast of 
tbs section aa aubaection (c). Inserted "or 
for placement or a child when one or both 
parents Hava died" nnd ’modify, or vacate” 
In luhaoctlnn (a), substituted "a child of 
tlio marriage" for "any child of tho mnr* 
rings," end the language beginning "that

may Beam ^ n  ry nr proper ’ far "which 
mov eecm n eesaory or proper and may nl 
any timo modify or vuealo ttio ardor" in 
subsection (a), ond substituted "It" for 
"Any appointment of’ mat "AS 
09.66.130(c)" for "AS 09 05 130" ond 
inserted “ia appointed, tlio Appointment" 
In subsection tb).

Tim second 1982 amendment, in euhacc. 
tion (c), substituted ’under AS 26.20 000 
j- 2620.1801 for ’neither parant ia anti- 
tied t« preference aa a matter of right in 
awarding custody of tho child" nl the end 
of tha rust sentence, deleted ’nil relevant 
factors inclujing" from the end of the 
inlrtxlaclory language in the second sen­
tence, added "if llm rliild in of sufficient

CO

age nnd capacity to farm a picfi'ronri'" to llm end af |inrngrnpli llil The amendment
the end af paragraph bit, nail Huhstiluted also added subsections Id) and (el
’tlio other parent" far "his other parent" at

NOTBK TO DECISIONS

I (ieaeral Ctmnidornlmn 
II lleterminntinn of Custody.

A. til General.
II. Review.

Ill (hialndy Madifittilmii
A tu General.
II Decrees id Olhei Stolen

I. OKNHItAI. CONSI llBItATKIN.
Editor's notes. — A number of cnees 

cited in the nolo below wore decided under 
the former custody provisions af AS 
09.85.210.

Applied irt 11irichey v llinchey, Sup 
c:t. Op No. 2312 (File No .15281, 625 P,2d 
297 (19811; Matnrrn v Matson, Sup. Cl Op. 
No. 2461 (File No 5302), 639 I'2d 298 
(I9H2); Morel v Morel, Sup Cl. Op No 
2528 (File No 5706), 647 I’ 2tl 605 (1982)

Quoted in Hunger v. Hunger, Sup. Ct. 
Op. No 520 I File No, 9511, 449 P 2d 760 
11969); Delgado v Fawcett. Sup. Cl. (Ip. 
No. 953 (File No 16941. 515 P 2d 710 
(197,11; Ibilchen v. Ilnlchen, Sup <9 Op. 
No 1469 I Fite Ntr 31791, 566 P 2d 1324 
H977I; Cltttvre v Clinvie, Sap Ct Op, Ntr 
1891 I File No 33491, 598 P 2d III 09791; 
Malekos v Chloe Ana Yin. Sup Ct. Op. 
No. 258(1 ll'ile Mas 5757, 5817), l’2d 

(19821.
Hinted in I. A M v Stale. Sop Cl (Ip. 

No. 1249 (File No 2221). 647 I'2d 827 
(19751; K C M v State, Sup Ct. Op No 
2320 (File No. 4764), 627 P 2d 607(1981)

Cited in Irt re S I) , Sup. Cl. Op. No 
1255 (File No. 2530), 549 P2d 119011978); 
(iTonato v. Occhiptidi, Sup Cl. Op. No. 
1952 (File No 37661, 602 I' 2d 442(1979); 
l-ayne v. Niles, Sup. Ct. Op No. 2396 (Fila 
No. 5887), 632 P.2d 234 11981); Srmyd v. 
Szinyd, Sup Ct. Op Nu 2472 (File Ha 
6854), 641 P 2d 14 (1982); Slone v. Slone, 
Sup. Ct. Op. No 2522 (File No. 6674),
P. 2d (1982)

II. DETERMINATION OF 
C U 8TO D Y .

A. In General.
WeJfaro of children Is given 

paramount consideration. — In 
determining llm custody of children the 
trial court should bo guided try the rule of 
quite general application that the welfare 
nnd lienl inlerenls af the children rdtnitld he

given paramount consideration Rhodes v 
Rhodes, Sup. Ct. Op. No 83 (File No 100. 
370 P.2d 902 (19621; Rnneier v Unrulier, 
Sup. Cl. Op Nn. 348 (File No 11001, 414 
P 2d 956 (19661; Glasgow v. Glasgow, Sap 
Ct. Op No 405 (File No. 749), 426 P 2d 
617 11)1671; Hnttrt v. Rasa. Sup Ct. Op. No 
455 (File No 8321. 137 P 2d 321 (19681; 
Sheridan v. Sheridan, Srtp. Cl Op. No 603 
(File No. 11201. 466 l'2d 821 119701

Tho paramount criterion rtf the welfare 
rtrtd Irani interests of the rlrilrl overrides 
consideration of any factor of technical 
fault linns v. Hnss. Sup Ct Op Nn 455 
(Filo No. 832), 437 P.2d 324 11968)

There has been ir steady course af legal 
development, whereby lire (rest iatereats at 
the child are la lw: lire pnrniaaunt con­
sideration in custody coses, to the exclu­
sion of other criteria, such tat the doctrine 
that children of lender years will 
generally Ire awarded to the mother when 
other factors are fairly evenly balanced. 
King v. King, Sup. Cl. Op. No 650 (File 
No 1235), 477 P.2d 35(1119701

Tlu; purarnauat ronsidi.ratiaa m arty 
custody determination Is wlarl appears tu 
Ire for llm best interests of tire child Carle 
v Carle, Sup. Cl. Op, Nu. 847 (File No. 
1496), 603 P 2d 1050 (19721; Nichols v 
Nichols, Srtp. Ct Op. No 971 iFilc No 
18331. 616 I’2d 732 (19731; Weirder v 
Welrlcr, Srtp. Cl. Op No 1618 (File No 
2892), 670 P.2d 741 11977); Faro v. Faro. 
Sup. Ct. Op. No. 1650 (File No. 34651, 579 
P.2d 1377 (19781; Boqjourv Iloqjour, Hup 
Ct. Op. No. 1814 (Filo No 3905), 692 P 2d 
123311979); Starkweather v. Curritl, Sup. 
Cl Op No 2445 (File No. 54841, 636 l’.2tl 
1IB1 (1981).

Oetwccn parents, custody is In he 
awarded according to tire Ires) interests or 
the child. Vcnzey v. Veorey, Sup. Ct. Op. 
No 1381 (File No 26311. 660 P.2d 382 
(1977).

In siding ond weighing the eden emtn 
llonallyr*. charged -rand diametrically 
opposed testimony of lh4 parl.es. Alaska 
decisions, and Alaska's posltivo law, 
requin that the trial court's resolution of 
custody luims be determined by the 
paramount criterion of tho best interests of 
tho child. Horulz v llorutz. Sup. Ct Op, 
No. 1390 (File No. 2GI6), 660 P.2d 397 
(1977).

m



interest* of tin* child. whirl) Include* 
respecting (In.* belief* ol u mature child, 
whether they Ins religion* or honrtdiglous 
Honjour v. Hnnjnur. Sup C'I Op No IBM 
(Kilo No 3965), 592 P 2d 12.1.1* 107(11

Even over claim* of parent*. 
Whore neither parent exhibited any elmr • 
nctcrintic* of n proper |K>rftnn In him* the 
care nnd ronlrol of two little hnya, tho wel­
fare of the children won miide pnrtuniiiint 
to Ilia clnunrt of either parent, l̂ enk v. 
Leak, 3 Alaska 161 111MI0I, appeal 
dismissed, ICG F 173.171 tjllh Cir 1907).

The beat interest* of tho parent, or detri­
ment to the parent, uru not the teat 
Venxey v. Veotoy, Sup Cl Op. No 1381 
(File No 2G31), 560 P.2d 382 0977), 
liorntz v. Ilonilz, Sup. Ct. Op. No. J390 
(File Jlo. 2016), 660 P 2d 397 (1977).

Stepchild as "child of the marriage".
— Where stepparent has assumed status 
of in loco pnrcntle, a stepchild ia a “child of 
the marriage" within tins section. Carter 
v. Hrodrick, Sup. Cl. Op. No. 2600 (File No 
6511), 611 P.2d 860(1982)

Ilrnnd discretion. — 'Hie trial court’s 
duty to provide for the corn and custody of 
minor children in divnrco proceedings 
places a grave responsibility upon the 
court and nt the same time gives it a broad 
discretion. Hum v. Haas, Sup. Ct Op. No. 
156 (Filo No. 832). 137 P.2d 321 (1068).

The law now vesta o very wide discretion 
in tho trial court to delermino where 
custody shall bo pieced King v. King, 8up. 
Ct. Op. No 660 (File No 1235), 177 P.2d 
356 < 1070); Carlo v. Carle. Sup. Ct.Op. No. 
817 (Filo No. 11061. 603 P 2d 1060 (1072); 
HoruU v llorutz. Sup. Ct Op. No 1390 
(File No. 2616), 660 P.2d 397 (1977).

Tho trinl court is given broad discretion 
in fashioning suitable visitation rights 
and support obligations Curgus v. 
Curgus, Sup. Ct. Op. No. 913 (File No 
1837), 611 P 2d 617 11073)

Hut (lint discretion la lint unlimited.
— Trinl Courts have wide discretion in 
determining custody issucn, hut (lint 
discretion ia not unlimited Johmw.n v 
Johnson, Sup Cl Op No 1129 (Filo Nos 
2709, 27211, 661 P 2d VI (1977). Ct rl 
denied. 131 U S 1018. OH S Ct 896. 51 I. 
Ed. 2d 800(1978).

Standard for custody In accllon par­
allels supreme court standard. — Tlie 
legiilative atandard for custody erpreoaed 
in this aectfou parallels tho standard 
articulated by the supremo court. Carle v. 
Carlo,Sup. Ct.Op No 817 (FileNo. 1496), 
603 P 2d 1050 (1972); Honjour v. Honjour,

Children should Im kept together if 
piiNsihh*. In delcrmining ruihxly of 
children tonstderntian should la* given to 
the definability of keeping the children ol 
the family togclln r nn that they may enjoy 
till' normal condition ol childhood of 
growing up together na brother* and Mis­
ters Pinnies v ithodcH, Hup Ct Op. No 83 
(File No 107). .170 P.2d 18)2 11962) 
(Jlasgow v Ohhgow, Sup (,'t Op No It 6 
(File Nn 719), 426 P 2d 617 110671.

Consideration should be giver, to tlio 
desirability of not separating the hildrin 
unions their welfare clearly requires such 
a course Nichols v. Nichols. Sup It Op. 
No 971 (File No. 1833), 516 P2I 732 
(1973).

The question of whether or no it I* 
necessary to supnrute children must 
depend upon tho farts nnd 'ircllm- 
stances of each particular case. Nichols v 
Nichols, Sup Ct. Op. No. 971 iFile No 
1833), 516 P.2d 732(1973)

The doctrine of tender yeurs is not 
nn appropriate criterion I ir determina­
tion of the l»est interests of the child under 
this section. Johnson v. Johr.aon, Sup. Ct 
Op. No 1129 (File Non 2709. 2721). 561 
P.2d 7111977), cert, denied, 431 U.S. 10-18, 
9B S. Ct. HOG, 61 li. Ed. 2d 800 (1978); 
Wctilur v. Wetzler, Sup. Ct. Op No I618 
(Filo No 2892), 570 l\2d 711 (1977)

Tlio "tender yer.ra“ doctrine was 
eiiecificnlly rejected in Johnnon v. 
Johnson. Sup. Cl Op No 1429 (File Nos 
2709, 2724), 56-1 P.2d 71 (1977), cert, 
denied, 434 U S. 1048, 98 S Ct 896. 51 I. 
Ed 2d 800 (1978). nnd the opinion in 
Wetzler v. Wetzler, Sup. Cl. Op No 1518 
(File No 2892), 570 t 2d 741 (1977), in nn 
way revived the doctrine Fnro v Faro, 
Sup. Ct. Op No 1650 (File No 3465), 579 
P.2d 1377 (1978)

For rust-s prior to 1977 which rouotnu d 
the tender yearn doctrine, see I hiding v 
Harding. Sup. Cl Op. No 120 (File No 
218), 377 P.2d 378 (1962); Olasgaw v 
(Jlasgow, Slip. Ct Op No. 4U5 (Filo No 
749). 426 P.2d 617 (IUG7I; Him* v It,ms, 
Sup Cl. Op No 455 (File No 832). 437 
P 2d 321 0968); Sheridan v Sheri.Ian, 
Sup. Cl. Op. No 603 I File No 1120), 466 
P 2d 821 (1970)

Age of children Is only one factor to 
bo considered. — Although the age of the 
children in a custody dispute In nno fnctnr 
which may l>e considered by tlio trial court 
in it* determination of the best interests of 
the child, it is only onn factor, to (h i 

weighed with many others Johnson v.

!) 25.2d ISO M a k i i .m . a N!> lh>M i:snr H i j .a iu in s  § 25.21.150
Johtnmn, Sup (-1 Op No 11291 File Nos 
2709. 2721), 661 P 2d 71 tlP/7), reit 
denied, 431 11 S HUM. 98 it Cl 896. 54 I. 
Ed 2d 8(MI II97H)

Constitutionality of sertion in spec­
ifying "religions iioeda" us con- 
sidcrntfon. — Thin section in Mpecifying 
that the “n.digintiH needs’* of the child may 
Is: considered in nwnrding custody, ia not 
unconstitutional nu its face Iluujoiir v. 
Honjour, Sup ('I Op. No. I8I4 (File No 
3965), 692 P 2d 1233 11*179) 

llils section ia limited to eases where 
particular religious practices or 
belief* pose n nuhstnntlnl threat of or 
would result in actual physical, emotional 
or mental injury to the child or will 
otherwise have a Inn inful effect on the 
child in violation or valid stair idntntca. 
Honjour v. Honjour, Sup Ct. Op. No. 1814 
(File No 3965). 592 P2d 1233 (1979).

In addition, tho court may consider 
the actual religious needs of n mature 
child. Honjour v. Honjour, Sup. Ct Op. No. 
18141 File No 3965), 592 I ’.2d 1233 (1979) 

This section, insofar no it permits n court 
to consider the “religious io cda“ nf a minor 
qm sn ospecl of tho child's ’’best interest,” 
does not infringe upon constitutionally 
protected rights However, the Court must 
make a rmding (hut the child has actual, 
not presumed, religious lined*, and (hot 
onn parent will be mom able to satisfy 
I ho >o needs than the other parent Honjour 
v. Honjour, Sup. Ct. Op Nn 18141 File No 
30651, 592 P.2d 1233 11979).

"Actunl religious needs". Hy actual 
religious needs, the supreme court refers 
to the expressed preference of a child 
mature enough to make a choice between 
a form of religion or the Inc k of it Dnr\jour 
v Honjour, Sup Ct. Op No. I HI I iFile No. 
39651, 692 P 2d 1233 (1579).

Section not limited to eoiislderotiou 
of formnl religious needs. In order lo 
avoid running nfnul of tho establishment 
clause, this section cannot lie limited to 
consideration of the lornud leligioua needs 
of the child Honjour v Honjour, Sup. Ct. 
Up. No 1814 (File No 3905). 592 P.2d 
1233 (1979)

Court must relnin Mr irt neutrulity. 
So long ua n court imikr-a findings as to 

a child’s actual needs respecting religion, 
llio court mny consider such needs, as one 
factor, in nwnrding ciiMtody. In such con- 
siderntion, the couit, however, may not 
substitute ila own preferences, either for or 
ogoinst a particular type of religious 
observance, hut nuist ictnin n strict neu­
trality Honjour v Honjour, Sup. Ct Op. 
No 1814 (File Mo 3965). 592 P2d 1233 
(1979).

Itelinncc on parties' religious 
affiliations held Improper. Tho trial 
court's reliance on the rcligioun 
affiliation* of the purl ton, in the absence «»f 
n showing nf actual religious needs of the 
child, constitutes the use of an improper 
criterion. Honjour v Honjour, Sup. Ct. Op. 
No 1814 (File No. 39651. 692 P 2d 1233 
11979)

The trial court's reliance in determining 
custody on Onding-r (hot the father am) Ida 
second wife wero”dovout Proteatnnts" nnd 
members of nil “organized religious rom- 
munity," while the mother’s interest in 
religion was ’’passive," was impermissible 
under (ho establishment clause of the first 
runrndmcnt, since there was no scrtiinr 
purpose in the trial court’s action, the pri­
mary effect of such action was to advance 
religion, nnd the action fostered excessive 
government entanglement with religion. 
Honjour v. Honjour. Sup. Op. No 18t4 
(File No 3965). 692 P.2H 1233 11979)

IUculturnl situations. •— Where the 
differing life-style* (lowing from two 
cultures hove significnuce in determining 
which parent could provide tho host pos­
sible pnrcnt-child relationship, it is 
inappropriate lo decide the custody tonic 
on tho boRis of cultural assumptions which 
ore not boruo out by the record. Carlo v. 
Carle. Sup. Ct Op No 847 (File No 1496). 
503 P.2d 11)50(1972).

It ia not permissible, in a hiciillornl 
context, to decide a child's custody on the 
hypothesis tha) it in necessary to facilitate 
(ho child's ai(ji)Mtintnl to what i« believed 
to he tho dominant culture. Such judg­
ments nre not relevant to the delermino 
lion of custody iBsucn. Rather, the Tocub 
should he on the fltne** or the parent and 
the parent'* ability to accord the child the 
most meaningful parent-child
relationship. Curie v Curie, Sup Ct. Op. 
No 847 (Filo No 1496). 603 P.2*1 105(1 
(1972).

Unique facia of cticlt etiao to he 
weighed. The legiHlative intent i» Ihnl
the trial court deride custody tnnllci* hy 
weighing the unique foctH in each cane in 
order to determine tint best interests of the 
child Johnsonv.Johnnon,Sup Ct.Op No 
1429 IFile No* 2709, 27211, 561 P 2d 71 
(1977), cert denied, 1341J S 1018. 98 S 
Cl. 896, 54 I,. Ed. 2d 800(1978).

Determination of the child's best inter­
ests must turn oh h balancing of the 
unique fact* of each enso rather than on 
outmoded presumptions Wetzler v. 
Welxlor, Sup. Ct. Op. No 1518 (File No. 
2892), 670 P.2d 741 (1977)

The weight to ho accorded n child's 
preference In custody dispute* depends
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’ to some eKlt'nl on Ok* bnsm oik) reasons for 
t|idl preference I.acy v. I-ncy, Sl»p. Ct Op 
No. 1308 (Pile No 2770), Sfi3 I’ 2d 928 
(10701

Custody <lmi‘4**t nit* nol subject lo mad- 
'ificntion merely because a child has 
developed a preference for one parent over 
the olher. Bui where il would nppenr Ihnl 
the preferences of the children lire nf 
long standing durnlion, il whs incumbent 
upon the nuperior court to hour the chil­
dren's testimony regarding ilie circum­
stances of their preferences Once the 
court has heard nucli tenlininny, il is then 
to determine whether the childrens 
preferences, when ronsldered with nil 
other relevant factors, are nuflicient to 
wnminl the determination tlmt it is in the 
l ŝt interests of the minor children to mod- 
ify the decree’s custody provisions l.ocy v 
Locy, Sup C’t Op No 1308 (File No 
2770). 553 P2d 92B f IU7#7»

Parental custody la preferable and 
only lo l>c refused where clearly detri­
mental to the child Turner v. Pannick. 
Sup Ct Op No I IH'J (File No 2293), 510 
P2d 1051 I1975»; Britt v. Britt, Sup Ct. 
Op No. 1473 (File No 2957). 5G7 P 2d 308 (19771

Unless the taiperinr court determines 
that a parent ia unfit, has abandoned the 
child, or that tho welfare of the child 
requires that a nnnpnrcnt receive cus» vjy. 
the parent must be awarded cuslor.v 
Turner v. Pnimick. Sup C’t. Op. No I If 9 
(File No. 2293), 510 P 2d 1051 (1975)

Between n parent nnd a nonpnrcnt. tins 
parent la to lie preferred unless plncir g 
custody with him nr her would he dcbi- 
menial to the child Venrey v Veniey, S»*p
c’t op No i:im (Fib* No 2 (»;tn,nr»((P2d 
382(1977)
* In custody litigation between a pr.mit 
and a nonpiuent, the nnnparcnt must 
overcome hy a preponderance of the evi­
dence the preference for parental cushsfy. 
Britt v. Britt. Sup Cl Op No 117.1 (File 
No. 2957). 667 I* 2d Zfflff (19771

Thu parent Is entitled to u preference 
over tho grandparents, unless tt ia 
dearly shown that the pnrent ia unfit for 
tha fnist, or that the welfore of the child 
require* It to be in the custody of the 
fT̂ ndptrsnU. na.M v Bass, Bop. Ct. Op. 
Ntr.’tCB’fFllo No 8.12). 437 P2d 324 O0d8)... " * ;

Ilavlflw 6tA Jnik* enact with reapect 
to¥A«t ̂ pllpable fo suit* hy biological 
parent to rogaln custody of child from 
third party, — See Turner v Pannirk, 
Bup.Ct Op No 1189 (Fils No. 22031.640 
P.'id 1051 11075)

No presumption in fovor of | soil 
with whom child hua nmol recently and 
continuously resided. — While theie 
might Ih» Home preference for Iraviug the 
child in the custody of the penan with 
whom he has most recently nod 
continuously resided the supreme court 
will not establish such n presumption lest 
it lend to pre-hearing maneuvering for 
|HHKCHsion of lire child Carle v Cnile, Hup 
Ct. Op No H 1 7  (File No 14911). 5 0 3  I* 2d 
1 0 5 0 ( 1 9 7 2 1  

lime spent with parent during 
appeal of custody order. - Where one 
parent obtained custody purmuint to a 
court order hut nn appeal the order was 
vacnted nnd remanded, on remand (ho 
trial court could consider (he quality and 
duration of the time which the tliilu spent 
with each parent during tlir pendency of 
the appeal in deciding anew the 
child custody home Cruig v. McBride.Sup 
Ct Op No 2102 (File No 5.158). 039 P 2d 
303 (1982)

Fact of mother’s adulterous 
relntlomdilp ii of importance in o child 
custody case only os il may affect the In st 
interests of the child. Honjour v Honjour, 
Sup. Cl Op No 1455 (File No 311001, f.f.G 
I’ 2d 567 (1977)

Mothrr'n hearing of children out nf 
wedlock or her instability in terms of 
relationships should Ik* determinative in a 
child custody dispute only w here such con 
duct adversely nfTccts the child or the 
mother's parenting abilities Craig v 
McBride. Sup Ct. Op No. 2162 (File No 
6358). 039 P 2d 303 (1982)

Evidence of lifestyle, habits, nr char- 
arler of custody claimant is relevant 
only In the extent that it may In* tdiowa to 
affect the person'll relation.lup In (lie 
child Britt v Britt, Sup Ct Op No 147.1 
IFile No 2957). 567 1* 2d 3118 (19//) 

Sexual abuse of children. (liven 
I lint the trial court accepted in bid the 
llillicr'n eeauol nlnnu.- nf his older • lilldreti. 
il wns nn olnini- of dmm-tnin lo find llnil il 
won in the child’s to «t interests to In* 
placed in the custody of tha father w ilhoul 
ample evidence of his rehabilitation 
Horton v Horton, Sup. (.'I Op No 1020 
(File No. 1825), 519 P 2d 1131 (1974) 

Power to appoint guardian ad litem, 
fn contested custody esses the trial 

court, in its discretion, in empower**! to 
splint a guardian ad litem to represent 
the interests of the minor child Carlo v. 
Carle, Sup Ct. Op No 847 (File No 1496), 
503 P 2d 1050 11972)

Custody award Irrespective of fault. 
The trial judge may make o custody
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awanl irrespective ol tin* bitill *d *itlier 
party only if It would la* manifestly 
improper In do otherwise Harding v 
Harding, Sup Ct Op No 120 (File No 
2101,377 P.2d 378 0962).

Admissibility of child welfiii v rcput I. 
Sec fInos v Biisn, Sup Ct Op. No. 456 

i File No. 832), 437 I* 2d 324 096H) 
Pnrcnta hove* standing In rliolli-itgc 

determination nf child's best Interest.
Whether or not constitutional 

din- process right nf the child is involved, 
parents have Blooding to challenge oil 
appeal a determination of what is in the 
best interest of the child Curie v. Cailc, 
Sop. Cl. Op. No 847 (File No 11961. 5(1.9 
P 2d 1050(1972)

Change In nature of proceeding. 
When* superior court tinnsfoimed pm 
feeding which initially waa cnnlemplated 
lo bo one that would determine Hie ques­
tion nf ihild'a interim custody for the 
impending aclu*ol )enr inlo one Ihnl 
decided the question nf pctimturot 
custody, pritfet'ding did not ufloid hoaic 
fiiirneso to parent of child Cushing v 
Painter. Sup Cl Op No 2699 iFih* No 
6491). P 2d (19831

II. Itevlew.
1 he scope uf review In child eiisludy 

casra la relatively narrow. DeHart v 
l.aymnn, Sup Cl Op N<* 1165 (File No 
2067). 6.1C P 2d 789 11975). .i(Pil on olher 
grounds. Sun Cl Op No 1393, 560 P 2d 
1206 0977)

Standard oil review. lu <u>dndy 
questions findings of fart shall tod be He! 
aside uolcsa dearly erroneous IlnsM v 
Bom. Sup Ct Op No 455 (File No 8,12), 
4.17 P 2d 324 (19681

Ihr «u pic me inuil will  ..... the
dideiimnalioos nf llo* triol court only 
where it is convinced that Hu findings of 
the trial court arc elcntly viioneoua nnd 
the recnid indicate* thut on alume of 
dm* letinn lorn occurred Kingv King. Sup. 
('I Op No llfiilt File No 12(51.177 1*2*1 
356(19/0).Codev Cnrle.Sup ('• Op No 
847 (File No 14961,50:1 I* 2d 1030(19/2). 
llorut* v llaruU, Sup Cl Op No 1390 
(File No 2615), 560 P 2d .197 (1977*; Foro 
v Fnrn, Sup Ct. Op No 1650 (File No 
3165). 679 P 2d 1377 (1978), Honjour v 
Bor\jour, Bup Cl Op. No 1814 (Fils No 
3065), 602 P.2d 1233(1979)

On appeal the task of ih« supremo court 
is to ascertain whether or not the Inal 
court mlioppln*d the hrnad discretion 
vested in it in regnrd to determination of 
custody questions, nnd whether the court’s

(iudlngH in rt*s|H*cl lo ciialnduil issues lire 
dearly enonemm Deifort v. I,uyruun, 
Sup. Ct Op. No 1166 (File No. 2007), 636 
P 2d 709 (1976)

When colled upon to decide whether the 
tiinl court nhunrd itu discretion in 
applying the best interests lent, tha 
supreme court must at times determine 
whether the trial court assigned "too grenl 
a weight to some fnctorn wliil** ignoring 
others, jrorhopa hy elevating the interests 
af one of tlio pnrtiea to the dispute obove 
that of the child, porlinpa by making a 
clearly erroneous finding with respect to 
Home material issue." HoruU v Horutz, 
Sup. Ct Op. No. 1390 lFile No. 26151, 560 
P 2d 357 (1977)

Tho supreme court's fitAodiird of review 
in custody cases is Hurt ol‘”nbusi* of discre­
tion" Fiudinga of fact are reviewed 
ngnin«l n "clearly erroneous" criterion. 
I.nyman v. DeHart, Sup Ct. Op No 1393 
IFile No 2806), 66U P2d 1306 11977)

Tin* supreme court must dctermim on 
review "whelher that dincretion Inin Im  on 
idiused, p«Mhaps hy assigning too great a 
weight in some factors while ignoring 
others " dolumon v. Johnson, Sup. Ct I )p 
No 1429 IFile Nos 2709. 2724). 564 I* 2d 
71(1977)

lire sword ofrustody incnmurittcd in fin* 
discretion of the (iml court mid in 
reversible only for no abuse of that discre 
tion Welder v Welder, Sup Cl Op. No 
1518 (File No 2892). 570 P 2*1 741 (1977)

Krview of visitntion privileges i«* hased 
upon the aaine staodnnl applied in other 
custody matters, that is, the supreme court 
need* only lo determine whether tin trial 
rourt abused its discrelinn in fimliiumng 
suitable vmilnthui light* Fain v Fain, 
Sup. Ct Up No I65D if il«* Nu 3)1*5), 67!) 
P 2d I.177 (I97H).

Custody award on conflicting evi­
dence. - The fail Hint nu uvnrd of 
custody la hnsed upon extremely con 
flirting evidence does not of itself almw nn 
atom** of dinrretmn Harding v Harding, 
Sup Ct.Op No 120 (Filo No 2IH), .177 
P 2d 3760962); Buss v Boss, Sup Ct Up 
i/o 455 (File No 832). 437 P 2d 324 
(I960)

When caar rnuat ho remanrled. 
Whrrn tho euprrme court is unable to con­
clude with an) degree of certainty that 
custody waa decided without taking Into 
consideration ImpormlMlbla factors, the 
ce»© muit b© remanded for further pro­
ceedings. Carl© v. Carle, Sup Ct Op No 
847 (File No 1496). 603 P.2d I060M972!
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If (In* supreme court find* thnt Ihv hirtl 

inuil lum uncsl an imp* rmiianibtn criterion in its determination, it will remand (he 
ciimj fur n decision in which proper fnclnm 
are considered Johnson v Johnson, Slip. 
Cl. Op. No 1429 (File Now. 2701), 2720. 
604 I’.2d 71 (I f#77>. r . i l  domed. 434 IJ S 
KMM.9HS U  896.61 I. |*.’d 2d 8(10(1978); 
Hor\jonr v. Ronjotir, Sup Cl Op. No. IBM 
(Filo No 3965). 592 I ’ 2d 1233 (1979)

Ilf. CUSTODY MODIFICATION.
A, In (ienrrnl.

All custody uunrdfi ore subject In 
motions for modification. Drill v. Drill, 
Sup. Cl. Op. No 1473 (File No. 2957). 567 
P 2d 30B (1977)

A motion lo modify custody mny ho 
made at any Hmr during llie minorily of 
the child Involved, nnd the superior court 
hue nn obligation lo consider Biich n 
requmt Cooper v. Stnt.. Sup Ct. Op Nn 
2453 (File Nos. 1906. .970). 63B V 2d 174 
(1981)

Motion mode Immediately lifter decl* 
■Ion In dlvorco cnaiv — A motion fur 
custody modification, which wns made 
immediately nfier Ihe court'll decision in n 
conleetod divorce case, was tantamount In 
n motion for n new trinl op the custody 
isMje King v King, Sup Ct (Ip No 650 
(Kiln No. 1235). 477 P 2d 356 119701

Appllmtlon of Uniform Child 
Custody Jurisdiction Act. — The Juris- 
dictions) prerequisites of AS 25 30 020 
•pply when a superior court is nuked to 
nn>lify custody Srrtivd v. S/myd. Sup Ct 
Op. No 2472 (File No 6850,641 P 2d 14 (I0B2).

A change In custody should not he 
ordered lightly. Nichols v Nichols, Sup. 
Cl. Op. No 971 (File No IH3.1), 316 P 2d 
732 (1073), Ih-lhirl v l.nymno, Hup lit 
Op. Nu. 1165 (File No 2067). 636 I* 2d 789 
11976).

Desl Interest* of child Is test. A 
court should not idler n previous custody 
determination without n rensomihla ho sis 
for concluding Hint the best interest* of tho 
child dictate auch n change King v King. 
Sup. Cl. Op No 659 (File No. 1235). 177 
P 2d 36G (19701; Nichols v Nichols, Sup 
Ct Op. No 971 (File No 183.]). 516 P 2d 
732 (1973).

A court modifying n previous custody 
deUmjInsllon must be guided l*y whnl 
aroaan fo ba for the best inUresti of tho 
child. Horton y. Horton, Sup Ct. Op No 
1020 (FiU No 18261,6191'2d 1131 (1974)

Removal of tho rhlhlron from thn 
stale •houhl itol niitumnllenlly shift

cuntndy withmil n hearing Slieiry \ 
Sherry, Sup. Cl Op No 2271 tFile No 
4939). 622 I* 2d 960(19811 

Mmlinciitinn of child custody nr 
visltntlon must generally rest upon 
some mihMnnthil cliuugn In rireiim- 
alnnrca. Coo|H>r v Kioto, Sup Cl tip No 
2453 tFilo Nos 4906. 19701. II,38 P 2d 171 
(1981)

The "change of circumatuiice" doc­
trine i.i not nn ironclad rule. King v King, 
Sup Cl Op No. 60 (File- Nn 1235). 177 
P 2d 356 (19701 

This met ion does not ulir In o require 
rucnl of "chnnge nf circumstance" in nrdei 
lo modify n decree. Nichols v Nichols, Sup 
Ct. Op. No 971 (File No. IH33). 516 p 2d 
732(1973)

Il in perhaps i•» lomeivi; of n
rone in which, despite the I.ict tlint then* 
wns apparently no change of timim- 
ntnnecs, never lindens the We)fore of the 
child might require that the previous order 
of custody he changed, but without nome 
change in ciriUniHlnnce there in iio logical 
hnsis for il court to utter n determination 
which has once seriously nnd finally hecn 
made King v King, Sup Ct Op No 650 
I File Nu 1235), 477 P 2d 356 (1970), 
Nichola v Nichols, Sup. Ct Op No 971 
(File No 183.1). 516 P 2d 732 (1973)

The concept of "aohshuitial rhttnge' ol 
cimiliislnnrcH is not o luuilulion on the 
discretion of tha trinl court to determine 
custody nerording to the l*it interest of 
Ihe child Rather, it mny Is* considered 
simply n rule of judicial ernunihy designed 
to dittcoiiinge dincuiitcu'ed pureuls from 
coritiniuilly renewing cuutodv piocecdiiig* 
King v. King, Sup. C’t Op No 650 iFile 
No. 1235). 177 P 2d 356(1970); Nichols v 
Nichols. Sup Cl Op No 971 iFile No 
IN.13). 616 I' 2d 732 (19731 

The ,rNiihst|iilt|(d change" nl or m i l l  
slnnrc-t Is not on initial fihwinch* which 
must Is* overcome hy cither party In order 
to hove the court redetermine custody It is 
simply one id the factors to he weighed in 
the hnhtiKT by the court when .t mol luri Im 
modification id ii divorce decree in renpcrl 
to custody is made King v King, Sup Ct 
Op Nu 650 ‘File No 12351. 177 P.2d 356 
(1070),Nichols v. Nirhols.Sup Ct.Op No 
971 (File No. 1833), 616 P 2d 732 (1973) 

There was "idiafaitiuii of the "substan 
tiul change" doctrine where ench party 
had remarried and the home environment 
for the child which would be nfTordcd by 
either party luid changed King v King, 
Sup. Ct Op No 650 (bile No 12351,477 
r  2d 356 119/0)
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When her.riug not requited. While 
o trinl court must consider nil m dinna for 
a change in custody, it ia not r quired tn 
grunt n hearing on ilm motion if it Ib plain 
that the facta alleged in tho moving 
pnpero, wen il eslnhliehcd, would mil 
wnrrnnt it rhonge Delverl v. Oeeirn, Sup 
Cl. Op. No 2357 tFile No 1910), 628 P.2d 
675(1981)

Thin flection precludes a superior 
court from denying n motion for n 
chnngo In custody with prejudice. 
Cooper v Stale,Sup Cl Up. No. 2463 (File 
Nos 491)6. *1970), G38 l»2d 174 (1081).

Future request* for rhnngca. -  A 
superior court mny deny any pnrliculnr 
requefll for tnodificiilion of child custody or 
viaitnliuii ho long as it does nol nbune its 
discretion in doing ao; hilt, it cnnnol 
preclude future requests for a chnnge in 
custody. Cooper v. Stole, Sup tit. Op. No 
2463 (Fil« Non. 1906, 4970), 638 l'.2d 174 
(1UBI).

Weight must In* given findings 
mode at the original hearing. Dellnrl v.
I.nymun, Sup. Ct. Op. No 1165 (Filo No. 
2067). 536 P 2d 789(1975)

A court munt give grrul weight tu n 
finding of unfitness by a trinl Judgo 
who hn* heard exhaustive testimony ond 
examined exhibits, including medical nnd 
psychiatric reports Nil hols v. Nichols, 
Sup ('1 Op No 971 (File N*. 18331,516 
P 2d 732 11973)

Consideration nf original decree In 
modification case*. - - Where Ihe court, 
In it hearing on n petition for rhnnRC of 
riislisly. mndo only passing reference to 
Ihe prmr proceeding*, lit* hearing became 
u rewcighing of llm evidence nl the 
original custody hearing without imposing 
the heavy burden of pernunnion required of 
ihe party seeking tlio modification, and 
was on abuse of diNrictinn (Jrutnx v. 
Crntrix, Sup ('t. Up No 2573 (Kile No 
5980). 652 P 2d 7611982)

Review. -- Ihe Alusko supreme court 
will« dy icverso t Innl court's decision to 
dmiy n rlinngo in (uxlody if it abuses the 
milislinitial discretion it poSMitoiua in Midi 
matter*, or If it makes clearly erroneous 
findings ILivrrt v Osi-ira, Sup. Cl Op 
No 2357 (Kile No 4910), 628 P 2d 676 
(1981).

K*tfthli*hmei)t nf abuse of diacrc* 
lion. — Abuee of discn lion by n trinl court 
in denying a change In custody can be 
established by showing tlmt the court con 
sidrrrd improper factors in making ila 
drterrnination, that il foiled tn consider 
stnlulniily mnndotrd furlnr*, or (hot too 
mnrli weight wns unsigned 10 soille for torn

Pervert v Oueirn, Sup Ct Up Nu 2357 
(File No 4910), 628 P.2d 675 11981 i, 
Starkwrnlhtr v. Currltl, Sup Ct.Op No 
244(1 (Filo No 3184). 636 P 2d lift I (I9BI)

11. Dccreca of Oilier Stales.
Award of custody of rldlrl In nnollier 

slate Is not binding nn lo .rta of latter 
state. - A decree awn- \ng tho custody ol 
n cliild to one of the pr.iics, rendered when 
tho child is in nrotlicr Btnte, does not 
preclude the courtr. of the latter ntote from 
determining the question of custody nf the 
cliild, although the ruurt rendering such 
decree retninn jurisdiction for the purjsiMe 
of making further orders Weber v. Weber. 
10 Alaska 214 (1942).

A foreign custody decree enn he 
modified In tho absence of u showing 
uf changed circumstances, l.oyinnti v. 
Dellort, Sup Ct. Op. No 1393 (File No 
2806), 660 P.2d 1206 (1977) 

Relationship of (ho full fnltli and 
credit eluuse to child custody coses. — 
See WilsonofT v. WilnonnfiT, Sup Ct. Op 
No 961 (File No 17701, 514 P 2d 1261 
(1973)

A child's welfare has mi h a great claim 
upon a «lnte that this responsibility wns* 
not to he foreclosed hy o prior adjudication 
made hy another state WilsonofT v 
Wilnonoir. Sup C’t. Op No 951 (File No 
1770). 61 t P 2d 1264 (1973), I tiymnn v 
Dellort, Sup Cl Op Nu 1393 11 de No 
2H06), 660 P 2d 1206 (1977)

Although n sister Mate's decree Mtouhl 
not he ignoied in custody mnltere. etriel 
epplication of the full faith mid credit 
clnuse would irsult ill n delimit of (he 
court's responsibility to ensure the welfare 
of minor children domiciled in Ahir.kn 
Layman v. DeHart. Sup Ur Up No 13911 
(File No 2Hnr,>. 661) I* 2d 1206 (1977) 

Foreign decree* should not he 
wholly Ignored in custody disputes. 
Dellort v. Layman, Sup Ct Up No 1165 
(File Nu 2067). 516 P2d 789 (1975)

And are to ho considered significant 
foe tor. Alaska law requites that tin* 
custody decree of n slMer slate he con­
sidered a significant fa, lor hy the toutlaid 
Alnakn in determining whether or nol the 
foreign custody decree should Im * modified 
Layman v. DeHart. Sup Ct.Op No. 1393 
(File No 2896). 669 P.2d 1206(1977).

Application of "clean handa" doc* 
trine. — Tho "dean handa" doctrine Is 
gonorally ronaldirtyj s device for resolving 
problems of custody Jui isdicllon among the 
Bliites nnd ia most commonly invoked 
when n court i* naked to either enforce i r 
modify n custody decree ol li slsler Mole
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King v King. Sup Ct Op. No 650 IFile 
No 1235), 477 P 2<i 3r.fi (19701 

Tho "cloon hands'1 doelripu nerves no 
purpose in « Belling where tlio court is 
usked l« modify ils own custody nwnrd mb 
•porificnlly nllowed bv tlio statute King v 
King.Sup.Ct.Op No. 66(1 (Filo Nn. 1235). 
477 P 2d 35011070)

Court* will recognize and enforce 
custody decrees of i« sister state wilhoul 
reexamination nf tliel* merits, regardless 
of change of conditions, when llmrr is mis­

conduct nr malfeasance on tin* purl of llie 
parent Hocking auch reexamination. hy 
invoking tlio doctrine of "clcnn hands" 
This misconduct generally consists of 
defiantly leaving u sister state, Usually Ihe 
rnnrilnl domicile, with the minor to avoid 
its jurisdiction nnd for tire purpose of 
necking redctei ini nation of (lot homo in n 
more favorolde forum King v King, Sup 
Cl. Op. No 6fil) (File No 1235). -177 P 2d 
356(1970)

Collateral references. — Consent of 
natural parents an essential to adoption 
whero parents are divorced, 47 ALR2d 
824

Couit’n power oh to custody nnd 
visitation of children in mnrnngo 
annulment proceedings, 63 AIiR2d 1008.

Mental health of contesting puront os 
factor In nwnrd of child custody, 74 Ahl(2d 
1073

Power of court which denied divorce, 
legal Reparation or annulment, lo uwurd 
custody or make provisions for support of 
child, 7 AI.R3d 1096.

Withholding or denying visit alien 
rights for fnilurc tn mnko alimony nr sup 
port payments, 51 Al.ft3d 520 

flight, in child custody proceedings, to 
cro*.i examine investigating officer whose 
report is used hy court in ils decision, 59 
ALR3d 1337 

Effect in Nubsei|uent proceedings, «*f 
paternity findinga or implications in 
divorcoor nnnulrnant decreo or in support 
or cuslody made incident thereto, 78 
AlJUd 846 

Orandpnrenta' visitation righta, 00 
ALR3d 222

IliglitH nnd remedies of parents inter ae 
with rcspoct to the names of (Vioir children, 
92 AIJttd 1091.

Admissibility of social workers expert 
toidimony on custody issue, 1 Al iMtli 837 

Visitation righto of persons other llinn 
natural pdrenln or grandparents, 1 
ALIMth 1270.

Parent's physicul disability nr lumdicop 
on factor in custody nwnrd or proceedings, 
3 Af.lHili 10M

Initial nwnrd nr denial of child custody 
to homoRcXUnl or lesbian parent, 6 Al.IMth 
1297.

Knee ns fnclnr in custody award nr pin* 
reeding*. 10 Al.IMth 796.

Deniro of child as In geographical lecn 
turn of residence or domicile on fuel or in 
nwnrding custody nr terminating parental 
rights. IO ALR4th 827 

Itighl of incarcerated mother to retain 
custody nf infant m penal institution. I t 
Al.IMth 748 

Propriety *« awarduig joint custody of 
children. 17 , I.IMlli llll.’l 

Propriety of nwnrding ciiatody of cluld In 
parent residing or intending (*• reside In 
foreign country. '20 Al.IMth 677

See. 25.24.160, J u d g m e n t . In  n ju d gm en t in nn ac tion  fu r divo rce 
o r action d e c la r in g  n nm rringe  vo id o r nt an y  t im e  id le r  ju d gm en t, the 
con* t m ny provide

(1) I Repen led, 6 2  ch t (HI S I A  HIGH. I
(2) for the paym en t by e ith e r  or both p a r t ie s  o f nn am oun t n f money 

or goods, in  g ro ss o r inn ta llm cntH , ns mny he ju s t  nnd proper for the 
parties to co n tr ib u te  tow ard the n u r tu re  and educa tio n  o f th e ir  c h i l­
dren , and tlio  co u rt mny o rde r tho  pn rtie fl to a rrange  w ith  th e ir 
employers for an  au tom a tic  p ay ro ll deduction  lmicI i m onth or each pay 
poriod, I f  the period is  o ther th an  m on th ly , o f the am oun t o f the in s ta l l­
ment; i f  th e  em p loye r agrees, th e  in o ta llin e n t s h a l l he fo rw arded  by  the 
employer to tho c le rk  o f the sup e r io r cou rt w h ich  en te red  the ju d gm en t

I? 25.24.JG0 Mammal and Dmmkmim* IIki.aiions § 25.24.Kid

or (o the cou rt tru s te e , and the am oun t o f th e  in s ta llm e n t is exempt 
from  execu tion ;

(3) for the recovery hy one p a rty  from the o th e r o f an  am oun t o f 
money for m a in tenance , in g ross or in  in s ta llm e n ts , as may be ju s t  and 
necessary w ith o u t regard  to w h ich  o f the p a rt ie s  is  in  fa u lt ;

(4) for th e  d e liv e ry  to e ith e r p a rty  o f thn t pn rty 's personal property 
itt th e  possession o r contro l o f th e  o ther p a r ty  a t th e  tim e o f g iv in g  th e  
ju d gm en t;

(5) (R e p e a le d , § ft ch 251 S I  A  1976.1
(fi) for the d iv is io n  between th e  p a rtie s  o f th e ir  property , w he the r 

jo in t or separa te , a cqu ire d  on ly  d u r in g  co ve rtu re , in  the m anner ns mny 
be ju s t ,  nnd w ith o u t reg a rd  to w h ich  o f th e  p a r t ie s  is  in  fa u lt ;  how ever, 
the cou rt, in  m ak in g  tho d iv is io n , m ay in vade  th e  property o f e ith e r  
spouse a cqu ire d  before m a rr ia g e  when the b a la n c in g  o f the e q u it ie s  
betw een the p a rtie s  re q u ire s  it; nnd to accom p lish  th is  end the ju d g ­
m ent mny req u ire  th n t one o r both o f the p a rtie s  ass ign , d e liv e r , or 
convey an y  o f th e ir  re a l n r persona l p roperty to th e  o ther party ;

(7) to change the nam e o f one o f the p a rtie s , (§ 12.14 ch 101 SLA  
1962;am  § 1 chfl4  SLA  1966;ntn §§ 2 - Gch 160SLA  11)08;inn §§ 72, 
73 ch 127 SLA  1974; am  § G ch 251 SLA  1976)

ItcvUor 'n note*. Fuimerly AS 
0 9  5 5  2 1 0 .  Renumbered i m  1 9 6 3

NOTES TO DECISIONS
I Ccneial Consider ill h i m  

II. Cliild Support.
Ill Alimony 
|U, Division of Properly 

A. til (JcruTAl.
II Wlml Constitute* Property

I. OKNEItAI. CONSIDERATION.
Till* section and AS 09.55.220 (now 

AS 25.2-t.170) nre prrdlcntcd upon tlio 
court’s Jurisdiction of tlm parties nnd 
the subject ninltcr. Weber v, Weber. 10 
Alaska 214 (1942).

And jurisdiction of defendant's per­
son Is iieccsHnry for money judgment 
for nllinony. — Where the plaintiff wns n 
resident of Connecticut nnd the defendant 
a resident of Alaska. constructive service 
of flurnmoilH neing made on (lie defendant 
in Alaska, the court of (fie forum bad jurin- 
dlction of tbc mnrilal status but did not 
have jurisdiction of the person of lbs defen­
dant which in essential for (he entry of n 
money judgment for alimony. Thornhill v. 
Huston. 13 Alaska 150 0951).

Quoted in Dolchen v. Bnlchcn, Sup. Ct. 
Op. No. 1169 (File Nu 3178), 566 l\2d 
1324 (1977); Allen v Allen, Hup. Ct Op.

No 2514 IFile No 6(1116), 615 l*2d 771 
(1982).

Cited in Otton v. Zabaroc, Hup Ct. Op 
No 1072 (Edo No. 2050), 525 I* 2d 637 
(1971); Oullermon v. First Nut'l Bank, 
Sup Cl Op No 1876 (Filo No 39961,597 
P.2d 969 0979)

11, (Jill.I) SUPPORT.
I lie trinl court Is given brond discre­

tion in fashioning suitable visitation 
rights nnd nup|>orl obligations Curgu* v 
Curgus, Snp Ct. Op. No 913 (File No 
1837), 614 P.2d 617 (1973)

Continuation of educatlnnnl support 
boyond nge of majority. — A reasonable 
construction of this section nltnws for the 
continuation of educational support of chil­
dren beyond the ugo of majority. Iiinchcy 
v. Ilincbey. Sup. Ct. Op. No. 2312 (Filo No. 
3528), 625 P 2d 297 (1981)



*) 25.24.140 Alaska Statute!) Supplement 8 25 2*1. MO

iliiya or u n t i l t lio  court is no li find 1 lint l i i is l ia t iu n  olfort.s lu ivo  fiiili»il 
A ll court o rders nmdu unde r A»S 25 2d. 1-10 tc tnsiin  in efTi.'ct dur ing  tlio  
period o f m ed in tion . (8 2 ch IH8 SLA  1*075; tun & i oh 117 SLA 1002)

Effect of umcnUmciitff. The 11)92 
Amendment, effective September 20, 1992, 
In subsection (c), substituted "unmarried

children" lirr ''minor clilldten" and in 
lerlcd "under the age «f 19 wI iuhii in li r- 
enls mny Im? affected.”

See. 25.24.140. O rd e r s  d u r in g  n o tio n . l i l t  D u r in g  l l ie  pendency 
of the action, n spouse m ay, upon opp licn lion  nnd in  opproprio tc cir- 
cumstnnces, be awnrded expenses, in c lu d in g

(1) a tto rn ey  fees and costa th a t  rea son ab ly  app rox im ate the a c tu a l 
fees nnd costa requ ired  to p ro secu te or defend the action ; in app ly in g  
th is paragraph , the cou rt sh n ll ta k e  app rop ria te s tep s to en su re  thn t 
the aw ard o f a tto rn ey  fees does not co n tr ib u te  to an unnece ssa ry  esca­
lation in the lit ig a t io n ;

(2) reasonab le epousnl m a in ten an ce , in c lu d in g  m ed ica l expenses; 
and
' (3)trcnBonnhle support for m in o r ch ild ren  in  tho cure o f the spouse 
and reasonab le support for u n m a rr ie d  18-ycnr-oId ch ild re n  o f the mer- 
tt'ege who are a c t iv e ly  p u rsu in g  n h igh  school d ip lom a or nn ei vc- 
lebt le v e l o f techn ica l or vo ca tiona l tra in in g  und l iv in g  ns d e p c .i . 
w ith the BpoiiBc or des ign ee  o f the spouse, i f  there is n le g a l o b lig a tio n  
of the o ther spouse to p ro vide support .

(b) D u rin g  the pendency o f the action , upon app lica tion , a spouse is 
en titled to necesanry p ro tective  o rders, in c lu d in g  o rders

(D p ro v id in g  for the freedom  o f each spouse from th e  contro l o f the 
other spouse;

(2) re s tra in in g  each spouse from  sub je c tin g  the o th e r spouse or an 
other person l iv in g  in  the househo ld  to dom estic  v io lence , as de fined 
in AS 25.35 200;

(3) d ire c tin g  one > ;.ouse to va ca te  the m a r ita l res idence or Ih e  home 
of tho o th e r spo* .,o;
'(4) re s tra in in g  a spouse from  com m un ica tin g  d ire c t ly  or in d ire c t ly  

with the o th e r spouse;
(5) re s tra in in g  a spouse from  en te r in g  a propelled veh ic le  in the 

possession o f o r occupied hy th e  o th e r spouse; and
(6) p roh ib itin g  a spouse from  d ispo sing o f th e  p roperty o f e ith e r 

spouse o r m a r ita l p roperly  w ith o u t the perm iss ion  o f the o th e r spouse 
or a cou rt order.

(c) A fte r  n h ea r in g , i f  both p a r lie s  agree , th e  cou rt mny a lso  order 
that the p a rtie s  engage in  porBonnl o r fam ily  c o un se lin g  or m ed ia tio n . 
fa  tho ordor, th e  cou rt sh a ll p ro v ide  fo r tho pnym en t o f tho costa o f the 
counse ling o r m ed ia tion . (§ 12.13 ch 101 SLA 1962; am  § 71 ch 127 
SLA 1974; am  § 5 ch 130 SLA  1990; am  5 2 ch 117 SLA 1992)

88

§ 25.24.150 Maiutai. and Domestic Ablations « 25.21.150
Effort of amendments. Tilt? 1992 

amendment. effective S<'plcihtu-r 20, 1992. 
rewrote paragraph (n)l3)

NOTES TO DECISIONS

I General Conaidcrntion 
II Attorney Fees and Costs.

I. GENERAL CONSIDERATION.
Factors tn consider In nwnrding in­

terim spousal maintenance. -- An 
awnrd of interim mnintennnco provides 
for reasonable and necessary living ex­
penses while divorce litigation is pending 
nnd inaiircs tbnt neither s|»ouse is diand- 
vanlaged In preAeuting their claims. The 
primary factors which should be consid­
ered In nwnrding Interim spousa| innintc- 
nnnco nro tho relntivo economic circum­
stances and needs of the parties and tho 
ability to pny tho mnintennnco. Johnson 
v Johnson, 836 P2d 930 (Alaska 1992).

Specific findings required for In­
terim spousnl mnintennnco. — Where

record contained no findings in support ol 
the interim spoufuil maintenance order 
entered hy trinl court judge, award was 
vacated nnd tho issue remanded for spe­
cific findings. Johnson v. Johnson, 830 
P 2d 930 (Alaska 1992)
II. ATTORNEY FEES AN!) COST'S.
Evidence* Insufficient to award nt- 

tumoy's fees. — Awnid of $7,000 in ol- 
tomo/a foes lo tho wlfo was roverscti, 
whero the it', ‘band's act of taking bis sou 
out of slate without notifying the w ife wn:» 
inaulficienl evidence that ha undertook u 
mollification action willfully and without 
just excuse. Kcnnler v. Kcjsler, 827 P.2d 
1119 (Alaska 1992).

S tic . 25.2J.150. r ltic l^ ine iilH  fo r  c u s to d y .
note.) to decisions

I. General Consideration.
II. Detarrainatlon of Custody 

A. In General.
III. Custady Modification 

A. In General

I. GENERAL CONSIDERATION
Applied in Farrell v K.rrrdl, 819 P 2d 

69G (Alaska 19911, lewder unlit v. 
Ixjwdermilk. 825 P.2d 874 (Alnsko 1992): 
Kessler v. Krasler, 827 P2d 1119 (Alaska 
1992); llnrvick v. Ilarvhk, 828 P2d 759 
(Alaska 1992).

11. DETERMINATION OF 
CUSTODY.

A. Irt General.
Cuslody Improperly awarded as 

sanction against parent. — Where tha 
court awarded custody of non to father as a 
sanction sgoinrt mother without under­
taking a best interests of the child analy­
sis, the award had to Ik» vacated and the 
matter remanded for the purpose pf rede­
termining custody tinned upon n best in­

lerests of tho child analysis, with appro 
printn findings of fact which addressed all 
relevant criteria of subsection (c) Ifitkns 
v. Ilcrgnnthnl, 813 IV2d 042 (Alaska 
1092)

III. CUSTODY MODIFICATION.
A. In General.

Effect of hostility between parents. 
— Ordinarily, hostility ond dispute l*e- 
tween tha pnrrnta. In nnd of Itnelf, will not 
bo considered a substantial change of cir- 
cumatnncos lit less the adverse impact on 
tbs child 1* oxtrcmc. The effect nf hostility 
Mwcen the parents, however, may com­
bine with other significant changes In cir­
cumstance to ninnunt, In tho aggregate, to 
n substantial change sufficient tn warrant 
change of custody. I/mg v. 1/mg, 810 P 2d 
145 (Alaska 1991).

Si)
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Arrangement jeopardizing fnlhrr's (it risk, supported change of custody,
relationship with children. -  finding grunting custody of Ihe children lo the fa-
that the exiflting custody ommRcment, in (her. Pinnco v Pinnro. 8115 P2d 
which the mother hod custody, placed the (Alaahn 102)21 
relationship of Ihe father nnd the children

Su e .  25.21.100. J t i d ^ m c n l .

NOTES T O DECISIONS

I General Consideration
II Child Support

III Alimony.
IV. Division nf Properly 

A In General.
Ii Wlinl Constitutes Property 

I. GENERAL  CONSIDERATION.
Applied in Clioliner v. (Tioliner, 829 

P 2d 829 (Alaska I992»
I I .  CHILI )  .SUPPORT.

"Just and proper" contribution. — 
Civil Rule 00.1. regarding child support 
■words, docs not modify or amend thin 
section, hut the rule interprets the code 
section ond establishes guidelines to en­
able courts to dclemine wlinl is n "just and 
proper" contribution Coghill v. Coghill, 
830 P.2d 92! (Alaska 1992).

Award excessive.
Exponses beyond reasonable need were 

mn'fl summer hockey camp, daughter's 
gymnastics cIhhm that daughter wns nut 
enrolled in, nnd yearly expense for three 
year old daughter's psychotherapy sen 
•ions when the treatment would have only 
taken nlxnjl six rnuntlin Money v. Money, 
862 J* 2d IIRH (Alaska I0U.1I

Trinl court must disclose cnlculu- 
tlons. — A trinl court nlniRed its discre­
tion in foiling to disclose the nctuol num­
bers it used to calculate a child sup|K>rt 
•ward Terry v. Terry, 851 P 2d 8.17 
(Alaska 199:11

j III. ALIMONY.
.'flip**! ■vch factors aro not aubatitutrs 

Iulory standard. i n ,< . 
rf&Wf Allure to oddreoo any of tha relevant 
wlHtutory fcctore rwultad In remand to 
* Ij jjnilder subparagraph (aM4MA) through 

, (I) wilh particular emphasis to tho earn* 
£ ing capacities nnd health nf parties, nnd 
j tho income producing capacity of proper- 
. tloa. Money v. Money, Rf»2 P.2rl 1158 
(Aliska 1993). 

filrable award requires enreful in­

quiry. - When a Spouse's disabilities mid 
lack of work experience make the* alimony 
nwnrd sizable, it in imperative that the 
trial court impure into the •tpreifir nerd-t 
ol llio incipient spouse liehut' making Ihe 
award Junes v. Jones, 835 P.2d 117.1 
(Alaska 19921

Temporary forms of jilitnnny pre­
ferred. — Either rehabilitative alimony 
or reorientation alimony where npprnpri 
nle is, in geueral. to he preferred tn per 
mm lent alimony bemuse it is generally 
undesirable to require one per.‘•on to sup 
port nuolher on a long-term basis in ihe 
absence of an existing legal relationship 
Jones v Jones, 835 P 2d 1)7.1 (Alftrdro 
1992

Itcli.militnlivr de.signa'inti De-ag 
nation of itliinotiy nwnrd aa reliahihtulivr 
did not limit Ihe nwnrd to teluihililnlinn 
Ry awarding wife alimony l.i nitl her in 
preparing fur the job market and In help 
her nignnire her portion of Ho* marital 
tale ossein, the aipenoi mint eflntivi-ly 
awarded wife hath rehabilitative and re 
orieutnlion nlimonv. Money v Money, 852 
P.2d 1158 (Alaska 199.1)

Substantial evidence tu ntpputf 
nwnrd. Solo.tiintial evuleine m aup- 
porl of the trial court's finding that tho 
spouse awarded alimony wnn not 
employnlile justified award of permnaent 
alimony. Jones v. Jones, 835 P.2d 1173 
(Alaska 1992).

Rctlr-ment tennlnntcd agreement. 
— A financial agreement entered Into 
when parties petitioned to dissolve their 
marriage provided for permanent Hjwjonol 
support, terminable only on wife'n death 
or remarriage, terminated on husband's 
voluntary retirement. KefTer v Keffer, 
852 P 2d 391 (Alaska 19113)

llushnud’s retirement was not vid

§ 25.21160 M ar ital and  Dom est ic  R elations § 25 2d . 160

milnry because his job was aholn-he.l and 
lie wnn eligible for retirement mid look it. 
KefTer v. KefTer. 852 P.2d 391 (Alnnkn 
1903).

IV. DIVISION Ol’ PROPERTY.
A. In Grrnend.

Property division generally.
Alnuko Inw provides that the divorce 

court has the power to reorder Hie pre-dis­
solution interests nf the parties na re­
quired far nn equitable result, even if this 
requires the court to invade the prc-mari­
tal property of one spouse for the benefit 
of ihe other. Yerrington v Yerriugton, 
M l flnnkr. 95 fUtli Cir. 19921 

Presumption favoring equal divi­
sion. — In the absence nf findings lo war­
rant mi unequal division, mi equal divi­
sion nf the marital estate Im presumptively 
the mast equitable Miles v Miles, 815 
P 2d 129 (Alaska 1991)

Time of valuing properly.
The date on which the trinl court values 

mnritid property generally should be os 
clone ns practicable lo the date of trial. 
Doyle v. Doyle. 815 I* 2d 386 (Alaska 1991)

In special situations, Hie (rial court may 
value mnritol property iih of the dole of 
separation of the parties However, in that 
event, there should be specific findings as 
to why the date of separation in the more 
appropriate choice for valuation Doyle v. 
Doyle, 815 P2d 3 5 5  (Alnnkn PJ9I) 

Property should la valued for division 
purposes at the date of trinl rather lliuu 
the date of separation However, the sepn- 
rntion dale may he max! when special cir- 
rumnlnmee of the cum* demonstrate that a 
truly fair nnd appropriate property evalu­
ation ond division of assets cannot other­
wise l»e ac hieved. Thomas v Tlinmus, 815 
P.2d 371 (Alaska 199) I 

Fair market value iih valuation 
Index. - Fair inntkel value, i at her than 
purchase price values, was tlio appropri­
ate index of valuation for the parties' per­
sonal property. Doyle v. Doyle, 815 P.2d 
366 (Alaska 1991).

VnlunUon by parlies. — A trial court 
Is not bound by a huy-ioll agreement val- 
tuition, but mny consider such a valua­
tion, especially wlien it is supported by 
oilier valuation methods Money v. 
Money. 852 l> 2d 1158 (Alaska 1993) 

Evidence of vnluotinn. — Where a 
party identifies n nignilinml inmitnl asset 
hut presents im evidence or. to its value, 
the best practice ii for the (rial court ia

direct the portion, or the delinquent party 
having the bent access to Hie pr«w»f. to fill 
the evidentiary void Root v. Root, 851 
P.2d 67 (1993)

Tim division of property, nle.
When a mnrriage is of long duration nr 

assets mo cormninglrd, the correct 
method of properly division involves (1) 
identifying the specific property nvoilable 
for distribution, (2) determining the value 
of this property, and (3) determining Hie 
most equitable division of the property, 
beginning with the picsumption Hint an 
equal divi.iion ia mimt equitable 
Isrwderinilk v. l/owderuiilk, 825 I* 2d H7-I 
(Alnnkn 19921.

In accord with paragraph in main pam­
phlet. See Jones v. Jones. 835 P.'id 1173 
(Alaska 1992).

"Source of funds" approach lo elan- 
sificntlon. — Under Hie''source of fundi" 
approach, property ia claasifird mcording 
tn the rinssiliratinn of Hie fund* mud lo 
purchase il. Property purchased on debt is 
classified according to the funds used to 
pay ofT the deb'.. The source of funds rule, 
although not adopted per ae in this juris­
diction, is nol inconsistent with this sec­
tion Zimin v. Zimin, 837 P.2d IIH 
(Alaska 1992).

Determining status nf premarital us- 
sets. — Tim trial court retains di.icrelion 
lo dccido whether n picmnritnl asset re- 
maina separate property even where the 
asset haa been treated aa joint property. 
The trinl court makes thin determination 
in the context nf an equitable division of 
marital ussetn and its hnluncing of the 
partieo' situation. Miles v. Miles, 815 P.2d 
129 (Alaska 1991)

Premarital onsets. It ia nn nhuxi- nf 
discretion for the trial cntltl tu nlllldd Hie 
property from equitable distribution 
merely hy affixing to the property the la­
bel of "premarital asset." Ixnvdcnntlk v 
liiwdermilk, 825 P2d 871 (Alaska 19921 

When Invasion of prcrunrifiil asset 
unauthorized. — A whole life insurance 
policy taken out on behalf of husband 
when lie wir, four years old. although the 
$ 1 3 . 8 3  quarterly premiums were pnid out 
of a joint chocking account, was not in­
vaded ni marital property because tho pol­
icy paid dividends which ofTxcl Ihe annual 
premiums. Monny v. Money. R52 P 2d 
1 1 6 8  (Alaska 1993)

Contributions benefiting separate 
property of other spouse, etc.

Wife's efforts in handling insurance nnd 
roofing contracts relating lo her Inin- 
hand's preuioritnl teal pn»|w.*rty, and in
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PREFACE

A growing number of grandparents throughout the country have 
been denied access to their grandchildren by the children's 
parents or other custodians and have sought Legal assistance in 
obtaining visitation. At least one hundred appellate court 
decisions involving grandparent visitation rights have been 
published to date. Yet grandparent visitation law remains a
relatively new area of domestic relations law, and there is little
literature on the handling of grandparent visitation cases for
judges, domestic relations attorneys, mediators and other 
professionals working in the family law arena.

In tne Fall of 1987, the Administration on Aging of the U.S. 
Department of Health and Human Services provided funds to the 
American 3ar Association for a one-year project focusing on 
grandparent visitation rights. The project was jointly sponsored 
by three American Bar Association entities: the Commission on
Legal Problems of the Elderly, the Family Law Section, and the
National Legal Resource Center for Child Advocacy and Protection. 
One of the primary goals of the project was to publish this legal 
resource manual to provide up-to-date information on statutory and 
case law, existing legal literature, case representation, judicial 
practice, the role of experts and the use of mediation.

We have many acknowledgements to make. First, we thank the 
Administration on Aging for providing the grant which made this 
project possible. We appreciate the tremendous efforts of the 
authors who contributed to this book. The following authors took 
time off from their various fields of practice to draft and 
redraft chapters for the manual: Judge Ernest Rotenberg, Leonard
L. Loeb, Marcia 3. Gevers, Patricia Fernandez, Dr. Pamela 
Langelier, and Dr. John Haynes. We also appreciate the help of 
our Advisory Committee members, who volunteered their time and 
shared their knowledge: Edith Engel, Dr. Arthur Kornhaber, Dr.
Doris Jonas Freed, Leonard Loeb, Bruce Kaufman, T.H. Guerin, Paula 
Monopoli, Professor Judith Areen, and Daniel Skoler. We thank 
Inga Van Eysaen and Kimberly Shanks, law students who did 
extensive research and drafted portions of the manual. On the 
American 3ar Association staff we have numerous individual.; to 
thank. We appreciate the guidance and supervision of Nancy 
Coleman, Staff Director of the Commission on Legal Problems of the 
Elderly, and Howard Davidson and Bob Horowitz, Director and 
Associate Director of the National Legal Resource Center for Child 
Advocacy and Protection. We also would 1. ke to thank Beverly Y. 
Lyons for word processing and performing numerous other helpful 
tasks, and Norma Gregerman for publication production.

Ellen C. Segal 
Naomi Karp

F e b r u a r y ,  1 9 8 9

b a c k g r o u n d  m a t e r i a l s



. . . About the American Bar Association Commission on Legal
Problems o f the Elderly

In 1978, the American Bar Association established the Com­
mission on Legal Problems o f the Elderly to examine law-related 
concerns o f older persons. The Commission has encouraged legal 
services fo r  the elderly, particularly through involvement o f the 
private bar; and has explored legal issues surrounding long term 
care, home care, guardianship, home equity conversion, surrogate 
decision-making, and Social Security due process.

. . . About the American Bar Association Motional Legal Resource 
Center fo r Child Advocacy and Protection

Since 1978 the Resource Center has worked to improve laws 
and professional practices in the child welfare arena. It routinely 
offers educational opportunities to lawyers and other professionals 
involved in child abuse, foster care, child support, and other substan­
tive areas o f law. One o f its principal goals is to improve the way 
courts and public agencies handle their child welfare caseloads, par­
ticularly with an eye towards protecting the rights o f  children and 
families. Towards this end. the Center works with legislators, judges 
and agency administrators in the development and implementation 
o f new laws and policies.

. . . About the American Bar Association Family Law Section

The Family Law Section was established in 1958 to promote 
ihe objectives o f  the ABA by improving the administration o f justice 
in the field o f  family law, bv study, conferences, and publication 
o f reports and articles with respect to providing assistance and 
guidance to the practice o f  family law, and to provide assistance 
with the teaching, promulgation of, and improvement o f the welfare 
and strength oj the family unit and its members in all related matters.



C h a p t e r  I

INTROD UCTION

American grandparents are becoming increasingly vocal about 
being denied access to their grandchildren, It appears that mere 
and more grandparents are being deprived of the opportunity to see 
their grandchildren. These visitation problems seem to reflect 
broad changes in American society: the divorce rate is growing,
family members no longer live in close proximity to one another, 
and the traditional family unit is becoming diffused. The 
visibility of the grandparent visitation issue also seems to 
reflect demographic and political changes: as our population
ages, older persons are becoming more verbal about issues 
affecting them, and legislators, policy makers and service 
providers are giving those issues more attention.

In the last two decades, grandparents have gained ground in 
their efforts to obtain court-ordered visitation. Under the
common law parental rights doctrine, courts generally refused to 
order visitation rights for grandparents over the objections of 
the child's parents. Since 1965, every state (excluding the 
District of Columbia) has enacted a statute enabling grandparents 
to petition for visitation rights with grandchildren.

These state statutes vary a great deal. They differ on who is 
authorized to petition for visitation, when a grandparent may
petition, and what standard a court should apply in deciding
whether to grant visitation privileges.
The volume of litigation in the grandparent visitation area is
growing rapidly. As many as one hundred or more cases may have 
reached the state appellate court level since 1980; many more have 
been filed at the trial court level.

Although domestic relations is traditionally governed by state 
law, there has been considerable activity on the federal level 
concerning grandparent visitation. In 1982 and 1983, the House of 
Representatives' Select Committee on Aging Subcommittee on Human 
Services held hearings on the issue. House Concurrenc Resolution 
67 was adopted on April 24, 1985 expressing the sense of the
Congress that a uniform State act should be developed and adopted 
which provides grandparents adequate rights to petition State 
courts for privileges to visit their grandchildren.
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A P P E N D I X  A 

GRANDPARENT  V I S I T A T I O N  S T A T U T E S "

S t a t e C i t a t i o n  l o  S t a t u t e

1. A 1n b n m n A l a .  C o d e  530 3 3 (1983)

2 . A l a s k a A l a s k a  S l a t .  5 2 5 . 2 A .150  (1983)

3. A r 1z o n a A r l z .  R e v .  A n n .  525-337.01 
( S u p p .  1987)

A . A r k a n s a n A r .  S l o t .  A n n .  59-13-103 
( S u p p .  1987)

5 . C o l  1f o r n l a C o l . C i v .  C o d o  S S 1 9 7 . 5 ,  A601 
( W e s t  198A & S u p p .  1987)

6 . C n l o r n d o C o l o .  R o v .  S l a t .  519-1-116 (1986)

I . C o n n e c  L 1 c u  I. C o n n .  G o n .  S t a t .  A n n .  S S ^ O b  59,  
-59n  ( W o n t  1986 & S u p p .  1988)

8 . D e l n w n r o D o l .  C o d e  A n n .  t i t .  10 ,  5950(7 )  
( S u p p .  1986)

9 . F l o r  i d n F l a .  S l o t .  5 6 1 . 1 3 ( 2 )  ( b ) 7 c  
( S u p p .  1987)

10. G e o r g l a G a . C o d e  A n n .  519-7-3 ( S u p p .  1988)

11 . H n w n 1 1 l l a w .  R o v .  S t a t .  5571 .4 6 (  7) ( 1985)

12. I d a h o I d a h o  C o d o  532-1008 (1983)

13. I l l i n o i s 111.  A n n .  S t a t .  c h . A O ,  p a r a .  6 ^ 7 ( b ) 
( c )  ( S m l t h - l l u r d  S u p p .  1988)

1 A . I t i d  I n n a I n d .  C o d o  A n n .  S S 3 1 - 1—11 .7- 1  t o  
. 7 -8  ( O u r n s  1987 6 S u p p .  1980)

On D e a t h *  
o f  P a r e n t

X

X

X

X

X

X

On D l v o r c e ? 
o f  P a r e n t s

X

X

X

X

A f t e r  h i v i n g  w i t h - *  
G r a n d p a r e n t

G e n e r a l ^  
P r o v 1 a I o n

" R e p r i n t e d ,  w i t h  m i n o r  e d i t o r i a l  a n d  a u b a t a n t l v e  c h a n g e * ,  f r o m  3 .  
A t k l o a o n  2 H o d e r n  C h i l d  C u s t o d y  P r a c t i c e  S 8 .1 9  (1986 & S u p p .  1987)

FOOTNOTES

1 U n d e r  t h i s  t y p e  o f  p r o v i o l o n ,  v i s i t a t i o n  c o u l d  b n  g r a n t e d  l o  a 
g r a n d p a r e n t  w h o s e  s o n  o r  d a u g h t e r  ( t h e  p a r e n t  o f  t h e  c h i l d )  d i e d .

2 S e v e r a l  s t a t u t e s  a l a o  s p e c i f i c a l l y  p r o v i d e d  f o r  g r n n d p a r o n l  
v i s i t a t i o n  w h i l e  t h e  p a r e n t s  a r c  s e p a r a t e d ,  w h e r e  t h o  m a r r i a g e  
w a s  a n n u l l e d ,  o r  w h o r e  t h e r e  a r o  o r  h a v e  b e e n  c h i l d  c u s t o d y  
p r o c e e d  1n g 3 .

T h e  l e n g t h  o f  t h e  t i m e  i n  w h i c h  t h o  c h i l d  l i v e d  w i t h  L h e  
g r a n d p a r e n t  t r l g g o r e d  t h o  r i g h t  o f  t h o  g r a n d p a r e n t  t o  
n o o k  v i s i t a t i o n :  t w o l v o  m o n t h s  ( M i n n e s o t a  n n d
P e n n s y l v a n i a )  a n d  a l x  m o n t h s  ( T e x a s  n n d  N ew  M e x i c o ) .  
" G e n o r n l  p r o v i s i o n "  r o f o r s  t o  v i s i t a t i o n  s t a t u t e s  
w h i c h  d i d  n o t  s p e c i f y  o r  r e s t r i c t  t h e  c i r c u m s t a n c e s  
u n d e r  w h i c h  n g r n n d p a r o n l  c o u l d  o b t a i n  v i s i t a t i o n .
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S t a t e C i t a t i o n  t o  S t a t u t e  o f P a r e n t o f  P a r e n t s G r n n d p a r o n l P r o v l s I o n

15. I  own l o w n  Co do  A n n .  SS598 .35- .36 X X
( W o n t  1987 & S u p p .  1988)

H i . K nn onn K n n . S t a t .  A n n .  S6 0 -1 6 l6 ( h ) X
( S u p p .  1987)

i ; . K e n t u c k y K y .  R o v .  S t a t .  A n n .  5905.02) X
( B a l d w i n  1984)

i a . I . ou  1 n 1 nnn L a .  R o v .  S t a t .  A n n .  S9:572 X X
( W e s t  S u p p .  1988)

19. Ho 1 : ic H e .  R e v .  S t a t .  A n n .  t i t .  19, X
S 752 ( S u p p .  1988)

20. M n r y l a n d Md .  Fnm.  L aw  C o d o  A n n .  S9-102 (1984) X

21 . H n s s o c h u s e t t a H a a a .  G o n .  t . awa  A n n .  c h .  119, S 391) X X
( W o a t  S u p p .  1988)

22. M i c h  1 g a n M i c h .  Comp .  I . nwa  A n n .  S S ? 2 2 . 7 2 ( b > . X X
722 . 72b ( W e s t  S u p p .  1988)

23. Ml  n n e s o t a M i n n .  S t a t .  A n n .  §257.022 ( W e s t X X X
1982 6 S u p p .  1988)

24. M i s s i s s i p p i H i s s .  Co do  A n n .  $$93-16-1.  -3. X X
-5 ,  -7 ( S u p p .  1988)

25. M i s s o u r i Ho .  A n n .  S t a t .  5S452 .400 ,  .402 X X
( V e r n o n  1986)

26. M o n t n n o H o n t .  Co do  A n n .  $$40-9-101 t o X
-102 (1987)

27. N e b r a s k a H o b .  R o v .  S i n t .  5$43-1801 t o X X
-1803 ( S u p p .  1986)

28. H e v n d n N e v .  R o v .  S t a t .  SS125A.33C,  .340 X X
(1987)

29. Hew H a m p s h i r e N . H .  R e v .  S t a t .  A n n .  $958:17 V I X
(1983)

30. How J o r n e y N . J .  S t a t .  A n n .  S 9 :2- 7 . 1 X X
(Wont .  S u p p .  1988)

31. How Hex  l e a N . H .  S t a t .  A n n .  5S90 9-1 t o  4 X X X
(1986 & S u p p .  1988)

32. How Y o r k N . Y .  Dom.  R o .  L aw  $572,  240(1) X X X
( H c K l n n o y  1986 6 1988)

33 . N o r t h  C a r o l i n a N . C .  G o n .  S t a t .  $$50 13 . 2< b l  ) , X
. 2 A , . 5 < J ) (198 7)

36. N o r t h  D a k o t a N . D .  C e n t .  C o d o  $19 09 05.1 X
( S u p p .  1987)

35. Oh l o O h i o  R o v .  C o d e  A n n .  $3109.05(8) X
( A n d o r n o n  S u p p .  1987)

36. Ok 1 nl iornn O k l a .  S t a t .  A n n .  t i t .  10,  $5 X X X
(W o o t  1987)

37. O r o g o n O r .  R o v .  S t a t .  $$109.121, X X
.123 (1987)

- 20 -



On Death*
S t a t e C i t a t i o n  Lo S t a t u t e  o f P a r e n t

38. P o n n n y 1 v a n  1n 23 P a .  C o n n .  S t a t .  A n n .  
SS5311-5319 ( P u r d o n  S u p p .  1988)

X

39. R h o d e  I n l a n d R . I .  G e n .  L awn  §515-5-29.1 t o  .2 
(1981 6 S u p p .  1987)

X

90. S o u t h  C a r o l i  nn S . C .  C o d o  A n n .  520-7-920(33) 
( L a w .  C o - o p .  1976)

91. S o u t h  D a k o t a S . D .  C o d i f i e d  Lawn  A n n .  
SS25-9-52 t o  -59 (1989)

X

92. T o n n o n  s e e T o n n .  C o d o  A n n .  5^6-6-301 
( S u p p .  1988)

93. T e x a o T o x .  F am ,  Co dn  A n n .  S H  .031 e ) - ( g )  
( V e r n o n  S u p p .  1988)

X

99 . U t a h U t a h  Co do  A n n .  5 3 0 - 3 - 5 (9 ) , ( 7 )  
( S u p p .  1988)

95. V o r m o n t V t .  S l a t .  A n n .  t i t .  15,  
1011-1016 ( S u p p .  1988)

X

96. V i r g i n i a V a .  C o d e  A n n .  520-107.2 ( S u p p .  1988)

97. W a s h i n g t o n W a s h .  R e v .  C o d o  A n n .  $26 ,09 .290 .  
( S u p p .  1988)

98 . W o n t  V i r g i n i a W. V a .  C o d e  5 S 9 B - 2 - 1 5 ( b ) ( 1 ) .  
98-2R-1 (1986)

X

99. W l n c o n n  I n W i n .  S t a t .  A n n .  5767.795 
(Wont .  S u p p .  1988)

50. W y o m l n g W yo .  S t a t .  520-2-113( c)  
( S u p p .  1988)

X
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STATE OF AJLASKA
1994 LEGISLATIVE SESSION

BILL NO. SB 21

ANALYSIS CONTINUATION:

This bill amends AS 2 5 .2 0  to provide that in a child custody determination a court shall provide for visitation by a 
grandparent or other person if that is in the best interests of a child. This bill deals with the rights of private parties, and 
it therefore will not have a fiscal impact on the Department o f Law.
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