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MEMORANDUM

TO: Senator Robin Taylor, Chairman 
Senate Judiciary Committee

FROM: Senator Rick Hal for

DATE: February 15,1993

SUBJECT: Sponsor Statement -- SB 19, "An Act relating to the crime of 
conspiracy."

Organized crime is a serious problem in Alaska and one that is becoming 
increasingly worse. These professional criminal organizations are difficult to 
to prosecute or eliminate because of the separation their leadership maintains 
from the crimes that subordinate members of the organization routinely 
commit. In order to circumvent this organizational defense mechanism, the 
federal government defined the crime of conspiracy some time ago and now  
Alaska is the only stale that has not passed a similar law.

It is important that Alaska enact a conspiracy statute and I have introduced SB 
19 to provide our state and local law enforcement agencies with this valuable 
tool for prosecuting criminal organizations, especially drug rings.

Senate Bill 19 defines the crime of conspiracy to mean agreeing with one or 
more people either to commit a crime or to promote, facilitate, or cause a 
crime to happen if one or more of the people involved in the agreement 
commits an overt act to further the conspiracy. This will allow law 
enforcement officials to arrest and prosecute individuals before they 
personally attempt a crime and also without their direct participation in a 
crime that has already occurred. The conspiracy to commit a crime is 
classified one level below the class of the crime which the offender conspired 
to commit.



Senate Bill 19 will significantly increase the efficiency and effectiveness of the 
criminal justice system. Its passage will improve our position in the war 
against drugs by enabling the prosecution of entire drug networks, rather than 
merely street-level pushers. Thank you for yo; consideration of this 
legislation.



Alaska Statutes

Title 11. C rim inal Law.
C h a p te r
41. OIT'eiiscs Against. the  Person (§§11.41 110. 11.41.300, 11.41.410 - 

11.41.425, 11.41.434 — 1 1.41.440, 11.41.455, 11.41.470,
11.41.500)

40. O ffenses A g a in st P roperty  (§ 11.40.482)
50. O ffenses A gain st Public A dm in istra tio n  (§§ 11.50.300, 11.50.330, 

11.50.375, 11.56.740)
01. O ffenses A g a in s t Public  O rder (§§ 11.01.120, 11.01.125, 11.01.200 

— 11,01.220)
71. C ontrolled  S ubstances (§§ 11.71.030, 11.71.040, 11.71,000,

11.71.070, 11.71.140 — 11.71.180, 11.71.900)
73. Im ita tio n  C ontro lled  S ubstances (§ 11.73.099)
70. M iscellaneous O ffenses (§§ 11.70.100, 11.70.105)
81. G enera l P rovisions (§§ 11.81.335, 11.81.900)

Chapter 16. P a rtie s to Crime.
S ec. 11,10.110. L e g a l a c c o u n ta b i l i ty  b a s e d  u p o n  th e  c o n d u c t 

o f  a n o th e r :  C o m p lic ity .

N O TES TO  D E C IS IO N S

Distinction between principals nnil necessaries abrogated.
Alaskan law docs not distinguish the 

crim inal liab ility  o f principals and accom­
plices. Machado v. S ta le , 737 i’ .2d G77 
(A laska Ct, App. 19901.

P ro secu tion  fo r  conduct o f  20-ycnr- 
o ld  m on ln lly  re ta rd ed  d augh te r. — 
Where defendant wan prosecuted fo r theft 
on the theory that lie ivno legnlly account­
able for the conduct o f Ids 20-yenr-old 
mentally retarded dnugliler, the tria l 
court committed reversib le e rro r in hiking 
jud icia l notice o f the ''fnct" Hint defen­
dant's daughter was not mentally cu lpa­
ble for the crime o f theft and then ndvis- 
ing the ju ry  ttm l they must accept lids 
fnct as conclusively proven. Smallwood v. 
S late , 761 P.2d 1000 (A laska C l App.
1989).

Anddg liuus ind ictm ent. —  Language 
o f an indictment which appealed to 
charge defendant as a principal, hut 
which cited subparagraph (2 )(lh , was su f­
ficient lo  charge him as an i ccomplic- in a 
car bombing. Machado v. S ln le , 797 P.2d 
677 (A laska Ct. App. 1990).

Host tu t lon . — .Superior court rotlld 
properly retpiire minor lo  pnv restitution 
fo r jew elry which wns taken during a bur­
g lary which lie admitted and fo r which 
the court. n{(jlidifnled him n delinquent, 
where e did nut contest the fuel Hint Ids 
participation in the liu ig ln ry made him 
legnlly accountable as an ncrnmplicc o f 
the (lic it o r the jewelry . ,1 M. v. S late. 780 
P.2d 9 i0  (A laska C l. App. 1990)

(Juotnd in Wngeis v. S ta le , Ct App 
Op. N<- 1127 (F ile  No. A :)2.18), l*2d 

(1991).



5 l l . U i . 1 2 0 A l a s k a  S t a t u t e s  S u p p l e m e n t § 11.31.110

S ee. 11.10.120. E x e m p tio n s  la  le g a l a c c o u n ta b i l i ty  fo r  c o n ­
d u c t  o f  n n o tl ic r .

N O TES TO  D E C IS IO N S

Quoted in Wagers v Slnte, Ct. App. 
0 |i . No. 1127 IF ile  No. A-.1Z.1H>, P .24

111)911.

§ 11.41.100 C r i m i n a l  Law 

A rtic le  1. H o m ic id e .

§ 11.41.110

Section
110. Murder ill l l i r  necoiul decree

S ee . 11.41.100. M u r d e r  in  th e  f i r s t  d e g re e .

NO I MS T O  D E C IS IO N S

Chapter 31. A ttempt and So lic ita tion . 
S ec. 11.31.100. A tte m p t.

N O TES TO  D E C IS IO N S

ll im li le  je op n rd y . — Tile MntulCH 
which proscribe iilleinp lcd murder, pos­
session o f explosives, nnd nrson dilTer 
markedly in the conduct which Ihey pro- 
h ih il nnd in the specific socielnl interests 
which they seek In preserve, nnd multip le 
sentences fo r the three ofienses do not vin- 
ln lo  double jeopnrdy. Mnchndn v. S to le , 
797 I'.2(1 077 IAlnr.kn C l. App. 19901.

A ttempted k idnapp ing  m ill o i l ie r  nt- 
le inp led  c rim es. —  Every nttcmpted sex- 
unl ussniilt, n llempled physical nssim ll, or 
iilleinp lei) mined robbery does not neces­
sarily  involve on nllempled kidnapping.

See. 11,31.110. S o lic ita tio n .

In order In moke (here distinctions clenr, 
it is important Hint the ju ry  he properly 
instructed Hint conviction or attempted 
kidnapping under AS ll.d l.D O IH n lllllC ) 
mid this seel ion requires n duel intent (1) 
In physically nr sexually n«snull the vic­
tim and (21 In restrain the victim beyond 
what wns necessary In clleclunto the an- 
snult. A lain v. S ta le , 7f>.1 l ’ .2d HIM 
(A lnskn CL A pp. 19901.

C ited in Charles v. S lnte. 700 P.2d 077 
(A laska (9 . App. 1909); (im itner v. State, 
709 P.2d :1RI (A laska C l. App. 1990).

N O TES  TO  D E C IS IO N S

Sentence uphe ld . — Composite sen­
tence o f .10 years o f imprisonment fo r so­
licitation o f murder in the firs t degree, nl- 
leinpteil murder in the first decree, nnd 
issnull in the first degree was not d ea rly

mislnken. Marznk v. S late, 796 l\2d  137-1 
lA lnskn C l. App. 19901.

Q uoted  in (Inrgnn v. S late, 805 P.2H 
990 lA lnskn Ct App. 10911.

Chapter 41. O ffenses A ga in st Hie Person.
A rtic le
I. Homicide <5 1 1.-11 1101
9. Kidnapping nnd Cuslodinl Interference 15 11.11,900)
•I. Sexual UlTcnsos (55 I I  •ll.-IIO  —  11.41.425, 11.41.494 —  I I  41 440, 11 41 455, 

I I  41.470)
dohhery, Extortion, and Coercion 15 11.41 5001

In ten t til k i l l requ ired .
Paragraph (n i lI ) p la in ly requires proof 

o f knowing (hut lint intentionnl> conduct 
rn lhe r llinn in ric  recklessness. Odoiii v. 
S ln te . 798 P,2d 353 (A lnskn Ct. App.
1990).

J o in d e r o f  c lm rges. — Cocaine 
chnrgcs nnd murder, kidnapping, and rob­
bery charges were properly jo ined, where 
the ntnte'n theory nf the murder, kidnap­
ping, and robbery offenses was llm t defen- 
dnnta committed the murder mid carried 
nut the kidnapping nnd robbery in defense 
o f their cocaine distribution business. 
Mathis v. S ta le , 778 P.2d 1161 (A lnskn 
Ct, App, 1989).

A dm issib ility  o f  ev idence. —  Where 
evidence o f cocaine possession and sale 
would have been admissible on murder, 
kidnapping, and robbery charges, Im l the 
murder, robbery, anil kidnapping evi­
dence would nnt have been admissible on 
Hie cocaine charges, Hie appropriate ac­
tion upon nppenl from  conviction on nil

counts was lo  vncnle Hie r icoiae convic­
tions but nITirm (be o ilie r t mvlelinns. 
Mathis v. Sta le, 770 P.2d 1161 lA lnskn 
C l. App. 19091.

Sentence uphe ld .
Sentence nf three consecutive 99 year 

terms for three counts o f murder nnd an­
other consecutive seven-year term for ill 
ten,pled murder Ifar a total nenlenre ol 
3(14 ycnrsl was not excessive, where defen­
dant had gone on n k illing  spree, rssen- 
tin lly  hunting his victims down, nnd there 
was no way lo  ru le  mil the possibility tlin l 
he might commit nnnther series o f hom i­
cides. Knm tlic v. S lnto, 796 I’ .2d 044 
(A lnskn Ct. App. 19911).

( ‘ lied  in Zeciri v. S ta le , 779 I ' 2d 795 
(A lnskn C l. App 1909); Charles v. S lide, 
701) P.2d 377 (A lnskn Ct. App. ISIH9); 
Odom v. State, 790 P.2d 353 lA lnskn Cl 
App. 19901; Ilengol v. S ta le, C l. App Op 
No. 1142 (F ile  No. A-34571, l ’ .2il 

(1991).

S ec . 11.41.110. M u r d e r  in  th e  s e c o n d  d e g re e , (n) A person com ­
m its  th e  crim e of m u rd e r in th e  second degree if

( 1 ) w ith in te n t lo tn u se  se rious physical in ju ry  lo an o th e r person or 
know ing th a t  th e  conduct is su b s tan tia lly  ce rta in  to cause d ea th  or 
serious physical in ju ry  lo a n o th e r  person, Hie person causes ilie dentil 
o f any  person;

(2 ) (lie person know ingly  engages in conduct llm t re su lts  in the 
d ea th  of an o th e r person u n d e r c ircum stances m an ifestin g  an  ex trem e 
indilTcrcnce lo th e  value of hu m an  life; or

(3) ac ting  e ith e r  alone or w ith  one or m ore persons, th e  person 
com m its or a ttem p ts  to com m it a rso n  in the lirs t degree, k idnapping , 
sexunl a s sa u lt in th e  first degree , sexua l a s s a u lt in th e  second degree, 
b u rg la ry  in th e  first degree, escape in the firs t o r second degree, or 
robbery in any degree nnd, in  the course of or in fu rth e ran ce  of th a t 
c rim e, o r in im m ediate  fligh t from th a t  crim e, any  person causes the 
tlcnlli or a person o th er th a n  one of the  p artic ipan ts .

(b) M urder in the  second degree  is an  unclassified  felony and  is 
pttttishnkle as provided in AS 12.1)5. (§ 3 ch 166 SLA !!)78; am  5 1 rh 
66  SLA 1988; nm § 5 ch 4 SLA 1990)
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11.05.010 A i .ar k a  S t a t u t e s § 11.15.340

C h a p te r  05. P u n is h m e n t .

Secs. 11.05.010 —  11.05.060. Punishments nnd sentences, /Re- 
•enled, § 21 ch 166 SLA 1078. For current Inn' on attempt, see A S
I.31; For current sentencing provisions, see A S  12.65.1

Secs. 11.05.070 — 11.06.000. /Renumbered us A S  33.30.310, 
’3.30.320, nml 33.30.300.]

Sec. 11.06.100. Computation and execution o f  ja il sentences. IRc- 
•enlcd, § 21 ch 166 SLA  1978. For current sentencing provisions, see 
\S  12.55.1

Secs. 11.05.110 —  11.05.120. Employment or imprisoned persons 
Repealed, S 6 ch 53 SLA 1982.1

Sec. 11.05.130. /Renumbered as A S  33.30.290.1

Secs. 11.05.HO —  11.05.160. Imposition o f punishment; punish- 
iie /il for felonies. /Repealed, § 21 ch 166 SLA 1978. For current sen- 
dicing provisions, see A S  12.65.1

C h n p tc r  10. P a r t i e s  to  C rim e .

/Repealed, S 21 ch 166 SLA 1978. Foi current law, see A S  
11.16 nnd 11.31 .110 .1

C h a p te r  15. O ffe n s e s  A g a in s t  th e  P e r s o n .

Secs. 11.15.010— 11.15.050. Murder nnd manslaughter. I Repealed, 
1 21 ch 166 SLA 1978. For cu rren t law, see A S  11,41.100 —
II.41 .110.1

Sec. I I .15.060. /Renumbered as A S  18.16.010.1

Secs. 11.16.070— 11.15.3A0. Homicide, sexual olTcnscs. assaults, 
robbery, larceny, kidnapping, black mail, libel nnd slander. /Repealed, 
s' 21 ch 166 SLA 1978. For cu rren t law, sec A S  11.41.1

2

Section Section
1011. Lcjtnl ncrountnhility linficd upon con* 1*0. F .irinp llon . to l rRnl nremmlnliility 
■ in i t . in , . . fo r conduct o f nnotlrer110. !*gn | nccouninh. ity Im .c l upon the 1.10. U Knl occniinlobilily nf ontmil/o. conduct o f Another; Complicity lioiw

Chnptcr 1(1. Parties to Crime.

C o lla te ra l re ference*. — 21 Am. Jur. 
2d, Crlm lnnl I,nw, 58 37 61, 103-174.

22 C.J.8., Crlmlnnl Lnw, 05 70-09.
Crlm lnnl rcnponaibillly o f one cooper- 

ntlng in ofTcnm which lie In Incnpnhh* of 
committing peraunnllv, G A l.lt 182; 74 
ALU 1110; 1.11 A l.lt 1322.

Whnl nrnnuntn lo  pnrticipntlnn In homl- 
cltlo on port o f one nol the actual pcrprdrn- 
tor, who won prenrnf without preconcert 
or conwplrncy, 12 AI.H 2715.

Intent lo nfd nnd abet perpetrntnr, or 
entering Into hia design, nn nccraanry to 
moke one, present nt homicide without 
preconcert or eonrtplrney, criminally re- 
apaunible, 12 A I.R 277.

Hesponnihilily o f prrnonn pnrtlci, nling 
In jn ll delivery for homicide committed by 
ono of their numher. 16 ALU 460.

Principal In s e c o n d  d e g r e e ,  o r  o l d e r  n n d  n l i c t t n r  In c a p o  o f  feloninua n w n u l t ,  10 ALU 1043.
Criminal mpnnnlbility o f ono who fur- 

malic* Inptrumentnllty o fn  kind ordinar­
ily tired for legitimate purport**, with 
knowledge thnt I* I* lo he upcd by nnother 
for crimlnnl purposes, 103 ALU 331.

Coercion, compulsion or dure** oa dr- 
fenae to criminal prnaocution, 40 ALU2d
903.

Acceanory before fnct In manalaughlcr. 
06 Af.R2d 176 

NVomnn upon whom alwrtlon la commit­
ted or attempted *a accomplice for pur­
pose* of rule requiring corroboration of nc- 
compiler testimony, 34 A L lPd  868.

Acquittal of principal or hi* itmvlrlion 
of ler.«er degree nf ofTenp* an nfTecling 
prosecution o f nrceaanry nnd alder nnd 
abettor, 9 ALIMth 972 

rirraecution or conviction o f one rnnapir- 
ntor na nfTccled by dlapoajtlnn of cnac 
ngnlnat coeonrpirnloni, 19 ALU4th 192.

Oiaciptlnary action agalnat nltomey for 
aiding or nniiating nnother prraon In un­
authorised practice o f law, 41 ALU 1th 361.

Withdrawal of life aupport* from coma- 
toae pn lirn l, 47 ALH4th 18.

Crim inal reaponaibility undrr 18 USCS 
2(l>» o f one who Incka capacity to commit 
on ollonac but cntiaea another lo do ao, 62 
ALU Fed 769.

See . 11 .10 .100 . I*egn] n u cn u n tn b ility  b a sed  u p on  c o n d u c t . A 
person is g u ilty  o f  nn o ffense i f  it is comm itted by the  person ’s own 
conduct o r by the conduct o f  n n o l.ie r fo r which the person is legn lly  
accountable under A S 11 .16 .110 , o r by both. (§ 1 ch 1GG SLA  1978)

NOTES TO  DEC IS IO N S

Form e r lnw construed . — See Turn of 
V.  Stnt*. G12 P.2d 92.1 lAlnakn 19731. (I),, 
cided under former AS 11 .10010 )

!»cgnl accountab ility alntiitrn npply 
tn flnli nm l w ild life offenaea. Knuta/m v. 
Sta ir, 736 f\2d 776 (Alnakn Ct. App 
1987) 11

Applied in Kinegak v. State. 747 P 2d 
641 (A laikn CL App. 1987*.

C ited in Onilpy v .  State. 676 P 2d 667 
(A laska Ct. App. 1984)
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A i. a r k  a  S t a t u t e s
See. U . lt i .1 1 0 . L e g a l a c c o u n ta b i li ty  b a sed  u p o n  the  c o n d u c t 

o f  a n o th e r : C om p lic ity . A person in le g a lly  accountable fo r t lu  con­
duct o f nno the r constitu ting  nn offense i f

(1 ) the person is mndo leg n lly  accountable by a p rovis ion o f law 
defin ing the offense;

(2 ) w ith in ten t to prom ote o r  fnc ilitn te  the comm ission »d the o f­
fense, the person

(A ) so lic its  the o th e r to com m it the  offense; o r
(13) aids o r nbcts the othe r in p lann ing  o r com m itting the ofTense; o r
(.*1) ac ting  w ith the cu lpab le  m en ta l state th a t is su ffic ien t fo r the 

comm ission o f the o ffense , the person causes an innocent person o r a 
person who lacks c rim ina l re sponsib ility  to engage in  I lio proscribed 
conduct. ($ i cli IGfi S LA  1978 )

(,’rOM  re fe re n c e * . ■ urn AS U 31.M0
- For solicitation,

NOTES TO  D EC IS IO N S
Kdltnr'n notes. — Some o f tlio ensou 

cited In the notes M ow  were decided un­
der former A8 12.15.010.

D istinction between principa ls nnd 
necessaries abrogated. — Former AS 
12.15.010 abrogated the distinction be­
tween principals nnd nccepr.orien. Tnrncf 
v. Slnte, 192 P.2d 109 (Alnskn 1971).

tiy former AS 12.15 010, Alnskn nlxil- 
tshed the commnndaw distinction be­
tween nccrsnniicn nnd principals to n 
crime. Rice v. Slnte, 559 P.2d *119 (Alnskn 
1979).

I.egnl nccnuutMbility statute* npply 
to fish nnd w ild life  offenses. Knutson v. 
State. 735 P.2d 775 (Alnskn Ct. App. 
19R7); Vnden v. S tn lr, 712 P2d  781 
tAlaska Ct. App. 1987).

Know ledge o f  fnct o f  crim inn llty i r ­
re levant. — In order for n defendant to be 
found liable as nn accomplice, the stnle 
need nnly prove Hint deforulnnl intention- 
a lly  aided codefendnnt. knowing o f code- 
fcndnnl's criminal purpose. It in not neces­
sary Hint lie know o f the criminality o f the 
conduct. Madge v. Stnle, 750 P.2d 1015 
(Alnskn C l. App. 1988).

Abrogation did not npp ly nn ly to 
punishment. —  The abrogation of the 
distinction between nccessoricn nnd prim 
cipnln mnndntcd by former AS 12.15 010 
tlid not npply only to punishment. 
Schnrver v. Slnte, 551 P.2d 300 (Alnskn 
19771.T o "p rosecute" one nn n p rlucipn l In ­
cludes charging him nn n p rinc ipa l. 
Schnrver v. State, 5 0 1 !\2d 300 (Alnskn
1977).

A lders nnd nhettnrn nn principnln. — 
Former AS 12.15.010 provided Hint any­
one aiding or nhrttiog Hie commission of n 
crime should he prosecuted, tried, nnd 
punished nn n principal. Tnrnef v. Slate, 
•192 P.2d 10!) (A laska 1971).

An nrcusrd who in indicted nn n princi­
pal in Muhject lo  conviction upon evidence 
which shows Hint lie only aided and abet­
ted. Schnrver v. Stnle, 501 I’ 2d 300 
(Alnskn 1977).

One indicted as n priucipnl may be con­
victed or the crime on evidence which 
shown Ihnt lie merely aided nml nbctted. 
Ransom v. Slnte. ICO I\2d 170 (Alnskn 
IPG9).

"A ltl and n liet" menus lo help, nsslflt, 
ni fm ililn tr the commission nf n crime, 
promote the accomplishment thereof, help 
in ndvnncing or bringing it nbout, or en­
courage, counsel, or Incite nn lo  its corn- 
mlssmn. Thomas v. Sint'', 391 P.2d 18 
(Alnskn 1901); t ’nrmnn v. S late, 502 P.2d 
12,55 (Alaska 1979, llensel v. Slnte, G0-1 
P.2d 222 (Alnskn IJ79).

It enn tie inferred Hint the* words "aid 
nnd nliet" nre used synonymously with 
vnrimis combination* nf Hie words assist, 
advise, counsel, procure, encourage, incite 
and instigate. Tnrnef v. Stnle, 512 P.2d 
923 (Alaska 19731; Cnrmnn v. Stnte, 502 
r .2d  1255 (Alnskn 1079).

A defendant need not commit every 
element o f  nn offense to he gu ilty as n 
p rincipa l under Hie lnw. so long ns Hie 
fllnln proves commission of the whole of­
fense l»y someone nnd the aiding or nbet- 
ling of (lie olfenso hy the defendant. An­

ft 11.10.120 C r im in a l  L a w § I l . K i . l 2 H

thony v. Stale, 521 P.2d -180 (Alnskn 
197-1)

When person  is gu ilty no accom­
plice, — See (Ionian v. Stnte, 533 PAM 25 
(Alnskn 1975).

N ot Just nay net o f the defendnnt 
w ill su ffice. The m l  must nld, nbet, ns- 
Rist, or facilitate the commission of Hie 
particular subslnntiva crime for which the 
stole reehn to hold the defendant liable os 
nn Accomplice. Ilen srl v. Slnte, 501 P.2d 
222 (Alnskn 1979).

Focus In determ ining nccompllee’s 
liab ility . — In determining nn accom­
plices lin liilily for the crime committed by 
another, the focus is nol only upon (lie 
substantive ofTense committed hy the per­
petrator; It In nlno upon the accomplice's 
a ils  nnd mental stnte vis n-vis the crimi­
nal enterprise in general. Honsol v. Stn lr, 
GUI P.2d 272 (Alnskn 1979).

With respect ic the mental element, lia ­
bility for tiie crime nf nnother will nltncli 
on ly upon n showing Hint nn individual 
hnd knowledge o f the crlmlnnl enterprise 
nnd specifically intended, hy his conduct, 
to nld, nbet, nnsint, or participate in Hie 
criminal enterprise. Hensrl v. Stnle, G0-1 
P.2d 222 (Alnskn 1979).

Evidence o f the ilefvudnut'n d im in­
ished capacity is admissible to negntc 
the elements o f knowledge nnd specific 
crim inal Intent required for accomplice l i ­
ability. Hennal v. Stnte, 501 P.2d 222 
(Alnskn 1979).

Photog raphs nre re levant to estab­
lish  aiding nnd nbcttlng the commission 
o f the crime nnd mny he admitted into evi­
dence. In ro PH ., 504 P.2d 837 (Alnskn 
1972).

A witness' testimony Hint he linught 
two ski mnsks nt defendnnt's request 
which he knew nt the time would lie used

for n "iinld up," nnd llm t hi* paid his own 
money for them would lim e been sulli- 
cient In allow the Jury to conclude Hint the 
witness wns nn accomplice In the robbery 
Unrmnn v. Stnte, 502 P.2d 1255 (Alaska 
1979).

In o rde r to cRtnhllsh liab ility ns nr- 
com p llre  In snle n f ro rn ln e , it wns in­
cumbent on the stnte to prove, first, tlo.i 
defendant wns nwnrc o f nnother Individ- 
uni's plnn In resell the rocninc, p id, sec­
ond, thnt in supplying the individual with 
cocaine, defendnnt acted wit), the intent 
>o promote the other individual's plnn 
The stnte wns not required to show defen- 
(hint's nwnrrncps of nnd intrril In promote 
Hie specific snle Hint nctui lly  occurred 
Sldmlle v. Stnte. 731 P.2d 5 (2 (Alnskn C l. 
App. 1987).

A iding nnd nbcttlng undercover 
ngeuts. — Defendants who nidod nnd 
ni>eltcd undercover agents In committing 
Illegal hunting nets were properly con 
victrd ns accomplices despite agents’ IncK 
or eriminnl linliilily. Vndei v. Stnte. 758 
P.2d 1102 (Alnskn 1989).

Absence o f  decompile*-ns-mnltcr- 
of-lnw  Instruction not er.oneo'i.,. -  
See Moss berg v. State, r 2-i P.2d 798 
(Alnskn 1981)

Applied In Dowell v. F'.nlw, 728 P.2d 
12.20 (Alns’m Ct. App. 1.C ’ J l; Kincgnk v 
Stnle, 747 I* 2d 041 (Alnskn Cl App 
1987); Thiel v. Stnle. 7G2 P.2d 178 
(Alnskn Ct. App IP'iB).

Quoted in Cole •. Slnte, 751 P.2d 752 
(Alnskn Ct. App. 1980).

Cited in Dniky v. Slnte, 575 P 2d 557 
(Alnskn Ct. A,«p. 1984); Hale v. S tn lr, 751 
P.2d 312 lAlnskn Ct. App. 19R8).

Sec- 1 L IO . 120. E x em p t io n s  to  le g a l a c c o u n ta b i li ty  f o r  con* 
d u c t o f  n n o th e r . (a ) In  a prosecution fo r nn ofTense in which legal 
accountab ility is based on (lie  conduct o f nnother person,

( I )  it in nn a ffirm a tiv e  defense thn t the defendnnt, under ciicum - 
stnnces m an ifesting  n vo lun ta ry  and complete renunciation o f c rim i­
n a l in ten t,

(A ) te rm inated  the defendant's complicity before the comm isrion o( 
the ofTenne;

(H ) w ho lly  deprived the defendant's complicity o f its effectiveness in 
the comm ission n f the nirensc; nnd 

(C ) gave tim e ly  w arn ing to law  enforcement au th o rities  n r, i f  
t im e ly  w arn ing  cou ld not be given to law  enforcement au tho rities l»y

5
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(A

ensonnhlo e fforts , otherw ise made n rensonnbtu e ffo r t to p reven t llio  
mnmission o f  I lie ofTense;
(2 ) it iH not n defense Llmt
(A ) (lie  o th e r person lins not been prosecuted fo r o r convicted o f nn 

'fl'onsc based upon the conduct in  question o r  lia s  been convicted o f  n 
lilTcront o lfe  .no o r degree o f ofTense;

( I I )  Hie offense, ns defined , can lie comm itted on ly  by a p a rt ic u la r 
lass o f  persons to which the  defendnnt does n o l belong , and the defcn- 
lan t is fo r th a t reason le g a lly  incapable n f com m itting  the o ffense in 
m  ind iv idua l capacity ; o r 

(C ) the o th e r person is  n o l gu ilty  o f  the ofTense.
(h ) Except ns o therw ise provided hy a p rov is ion o f  law  de fin ing  nn 

ifTense, a person in no t le g a lly  accountable fo r the conduct o f  nnother 
rons litu ting nn ofTense i f

(1 ) the person is the v ic tim  o f the offense ; o r
(2 ) the ofTense is so defined thnt the person ’ll conduct is in ev itab ly  

ncidcntn l to its comm ission. (§ J ch 166 SEA  1978 )
NOTES TO  D EC IS IO N S

Conviction o f ncceafMiry when p rill- Vnden v . Stnle, 708 l*.2d 1102 (Alnnkn 
clpn l Is undercover nfjent. — A profon- 1089).
donnl hunting guide could properly l»n llrcnu^e tlio nccomplice'n stnle o f mind
convicted nn nn nrcestory to hunting v{r>- in tho focus in determining A c c o m p l i c e  lin-
Intlnns when the prinrlpnl wns nn under- M ity . defcnwn o f cntrnpninit. durcen nml 
rover nscot Tor tlic novcrnmcnl, idneo I In- b ra t " f  pnralna nre nut ii.ipulcil to the nc- 
defense oT enlnipmciil unitor AS ronipllw . Vnileii V. S lnte, 768 I ’.2d 1102
ll.RI.4TiO provides nn ndeipinle remedy , ,, ...fur nn sovcrnmrni overrenchlnR. Vnilen ,  '"•nunc n llnn 'M , nil n tfirm n llve d r .
V Slnte, 742 P.2d 784 (Alnskn C l. App. '«  '? m  lh t  HrfeoHsnt, QB7l " t o  piuvc it hy n prcpondernncu o f the* rv l-

i  . r t i .  dencc. Ilnlev. Stole.704 P.2d 313(AlnnknA jtiMificnlion ilrfenne is pernnnnl to nn q  ^ f jpgg, 
undercover nRenl, nnd not transferable to in Ko„  v. Slal(. fi7fl p.2d 360
a di-rendnnt rbnrged nn Iris nccompllce. (Alnnkn 19811.

See . 11 .16 .130 . L e g a l n c r ’u in tn h i l i ty  o f  o rg a n iz a t io n s , 
to ) Except as otherw ise express ly provided , an  o rgan iza tion  is leg a lly  
accountable fo r conduct constitu ting an ofTense i f  the conduct

(1 ) is the conduct o f  its agent nnd
(A ) w ith in llie  scope o f the ngenl's em p loym ent nnd in b e h a lf o f  the 

o rgan iza tion ; o r
(U ) is solic ited, subsequently  ra t ified , o r subsequen tly  adopted hy 

the o rgan ization ; o r
(2 ) consists o f  nn om ission to d ischarge a specific d u ly  o f  a ff irm a tiv e  

performance imposed on o rgan iza tions hy law .
(b ) In th is section "n g en l"  means a d irecto r, o ffice r, nr employee o f 

an o rgan iza tion  o r nnv o th e r person who is au th o rized  lo  net iu  b e h a lf 
o f the o rgan iza tion . (§ 1 ch 166 S LA  1978 )

©
5 11.20.010 C r im in a l  L a w § 11.20.690

$

Croiui rctforcnccfl. ~  For nchrdillr* or tnllnn convicted of nn ofTonne. m e AS fine* thnt enn he levied ognlnfll nn orgnni- 12,G5.03f>(c).

C h a p te r  20. O ffe n se s  A g a in s t  P r o p e r ly ,

Secs. 11.20.010 —  11.20.070. Arson and Sainted Crimes. Ilie■ 
pealed, $ 21 cli 166 SLA  1078. For current law, see A S  11.46.400 —  
ll.4G.dG0.)

Secs. 11.20.080 —  11.20.180. Burglary. tliepenled, $ 21 ch 166 
SLA 1078. For current law, see A S  11.46.300 —  ll.4G.310.)

Secs. 11.20.140—  11.20.277. Larceny. Itleprnlcd, § 21 ch 1GGSLA 
1078. For current provisions on theft, see A S  11,40.100 —  1 1.46.200 I

Secs. 11.20.280 —  11.20.340. Em bnrlom ent. I Repented, § 21 ch 
166 SLA 1078. For theft by failure to make required disposition o f 
funds received or held, see A S  ll.4G.210.)

Sec. 11.20.346. Extortion. Iliepcnlrd, $ 21 ch 166 SLA 1078. For 
current lnw, see A S  11.41.020.)

Sec. 11.20.300. Receiving Stolen floods. IRcpcalcd, § 21 ch IGG 
SLA  1078. For current law, see A S  11.46.190 and 11.46.210.]

Secs. 11.20.360 —  11.20.610. False Pretenses nnd Frauds. IRc­
pcalcd, § 21 ch 166 SLA  1978. For theft hy deception, see A S  
11.46.180; for business nnd commercial oflcnscs, see A S  11.46.600 —  
11.46.740.)

Secs. 11.20.618 —  11.20.650. Malicious M ischief nnd Trespass. IRe­
pealed, § 21 ch 1G6 SLA  1978. For criminal trespass, see A S  11.46.320 
—  11.46.350; for criminal mischief, see A S  11.46.480 —  11.46.486.)

Sec. 11.20.660. /Renumbered as A S  11.76.120.)

Secs. 11.20.670—  11.20.600. Misuse, Damage, or Destruction. Illc- 
pealed, § 21 ch 166 SLA  1978. For criminal mischief, see A S  
11.46.480 — 11.46.486.1

I
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C h a p te r  22 . A ln sk n  C r e d i t  C a rd  C r im e s  A c t.

I Repented, § 21 ch IGG SLA  1978. For current lnw, see A S 
1 1.40.288 — 11.40.230,1

C h a p te r  25. F o r g e r y  a n d  C o u n te r f e i t in g .

Ill open led, § 21 ch IGG S1A  1978. For current lnw, see A S  
11.40.500 — 11.46M0.I

C h a p te r  30. O f fe n s e s  A g a in s t  P u b l ic  J u s t i c e .

(Repented, $ 21 ch IGG SL A 1978. For current low, see A S  
Jl.GG.I

C h n p tc r  31. A tte m p t e n d  S o lic ita tio n .

Hprtlo ll 
100. Attempt 
110. Solicitation
HO. Multiple conviction" imrrctl

S t'c llnn
I Ml. Sulmlnntivc crimen involvioR nt- 

tempt or nolicilntion

(Bt

Co lln le rn l references. — 21 Am. J r. 
2d, Crim inal Lnw, 55 I PR* 102

22 C.J.S., C rlm lnnl U w , 55 7.1-78.
Whnt amount* to attempt In mnnufnc- 

Kirn intoxicating liqtmr within trim innl 
lnw. 22 A M l 220.

Solicitation lo crime nn nuhMnntive 
coinmon-lnw ofTcnuc, HP AM I 001.

V 'lin l constitutes nltcmpt tn commit 
robbery, 00 AMI 714.

Ciim innl nffriine o f obtaining money 
undor fnlso prclonacs, or Attempting to do 
so, predicated upon receipt or claim o f 
benefits under insurance |»olicy, 1.15 A l.lt 
1107.Attempt to commit crime nn to driving, 
being in control of, or operating a motor 
vehicle while intoxicated, 47 ALR2d 590.

Entrapment lo commit or attempt abor­
tion, 53 AMl2d 1155.

What justifies e*cnpo or nltcmpt lo es- 
enpe, or nssinlnncc in llm t regnrd, 70 
A I.lt2d 1430.

Attempt to rommit rmsnult an criminnl 
offense, 70 Al.R2d 507.

Fnct thnt gun wns unloaded as nffccting 
criminnl responsibility for attempt to 
commit murder, 79 AUt2<l 1432.

Attempts to receive stolen property, 85 
AI.K2d 259.

Attempt lo enenpo or commit prison

breach ns nReclcd by menns employed, i)G 
AMl2d 520.

Attempts to commit offenses of Inrceny 
by trick, confidence ||ame, fnlrn pretensea, 
nnd the like. G A 1,113(1 241

Impolency ns defense to charge o f rope, 
ntlcmpt to rnpe, or n«snult with ln len l lo 
commit rnpe, 23 Al.H3d 1351.

Woman upon whom abortion is commit­
ted or attempted ns accomplice for pur­
poses o f rule requiring corroboration of nc- 
complice testimony, HI AMl.ld 858.

Comment note on impossibility o f con- 
siimmntinn of subslnntive crime nn de­
fense in criminnl prosecution for conspir­
acy nr attempt to commit crime, 37 
ALIl3d 375.

What constitutes nllempled murder, 51 
A M ild  012.

Temporary uunuthnrired nbsouec of 
prisoner ns escape or attempted rsrnpe, 7G 
AMWd 695.

W linl conduct nmounln to nn overt net 
or nets done toward commission of Inrceny 
po  ns to sustnin charge of nltempt lo com­
mit larceny, 70 A U tld  812.

Robbery, attempted robbery, or assault 
to commit rnblx*ry, «s nffected l>y Intent lo 
collect nr secure debt or claim, 88 AI.R3d 
1309.

Ur.e nf force nr Intimidntion in retaining

8
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property o r In attempting to escape, 
rather limn in Inking property, ns ele­
ment o f robbery, 9.1 ALR.Id 043.

Crlm lnnl linhillty o f third persons for 
dentil o f another ns result of accused's at­
tempt to k ill se lf or assist another’a sui­
cide, 40 AMUth 702.

Impossibility o f consummation ns dr* 
fense to prosecution for attempt, 41 
ALR4th 68B.

What constitutes attempted bnnk mb* 
bery under 18 USCS 56 211.1(a), nmklrig 
It offense to take or attempt to take, by 
force, violence, or Intimidntion. any prop­
erty, money, or other thing of value from 
bnnk, 37 A l.R Fed. 255.

Criminal responsibility under 18 USC3 
5 2(b) o f one who Incks capacity to commit 
an offrnse hut who causes another to do 
so, 62 ALU Fed. 789.

S ee . 1 1 .31 .100 . A ttem p t, (n ) A person is gu ilty  o f  nn nttcmpt to 
comm it n c rim e if. w ith in te n t lo  comm it n crime, the person engngen 
in  conduct which constitu tes n mihst. it in l step lownrd the commission 
o f thn t crime.

(b ) In  n prosecution under th is  section, it is n o l n defense l lm t it wns 
fnctun lly  o r leg n lly  im possib le lo  comm it the crime which woh the 
object o f  the n tlcm p t i f  the conduct engnged in  by the defendnnt would 
he n crim o hud the circum stances been ns Iho defendant believed them 
to he.

(c) In  n p rosecu tion  un de r Hub sec tion , i t  is  nn ntT irinntivo defense 
th n t the de fendnn t, u n de r c ircum s tan ce s  m an ife s tin g  n v o lu n ta ry  and 
com p lete ren un c ia tio n  o f th e  de fendan t's c r im in n l in te n t, p reven ted 
th e  com m iss ion o f the n ttem p ted  crim e .

(d ) A n n ttcm pt is
(1 ) nn unc lassified  fe lony i f  the crime nttempted is m u rde r in the 

f i rs t  degree;
(2 ) n clnss A fe lony i f  the crime nttempted is nn unclassified fe lony 

o the r than m u rde r in tlic  f i rs t  degree;
(3 ) a clnss B  fe lony  i f  the c rim e attempted in n clnss A fe lony ;
(4 ) n clnss C fe lony  i f  the c rim e nttempted in a clnss B fe lony;
(5 ) n clnss A m isdem eanor i f  the crim o nttempted in n clnss C fe lony;
(G) n c lnss B  m isdem eanor i f  the crim e attem pted is a clnss A 01

clnss I I  m isdem eanor.
(o ’ *r  the c rim e nttempted is nn unclnssified crime described in n 

s ta te  v which is not pn rt o f  th is  t it le  nnd no p rovis ion fo r pun ish ­
m en t e. nn attem pt to com m it the crim e is specified, the punishment 
fo r the attem pt is  im prisonm ent fo r n term  o f n o l m ore thnn h n lf the 
m axim um  period prescribed ns pun ishm ent fo r the unclnssified crime, 
o r  n fine o r not m ore thnn h n lf  the am ount o f tlic  m axim um  fine 
prescribed ns pun ishm ent fo r the unclnssified crime, o r both. I f  tin 
c rim e attem pted iB pun ishab le  oy nn indeterm inate o r li fe  term , the 
n ltem p t is n clnss A fe lony . (5 2 cli IGG SLA  1978; nm § 1 cli 102 SLA  
1980; nm § 10 ch 45 SLA  1982 ; nm § 1 ch 59  SLA  1988 )
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Cross references. — Fur legislntivo 
purpose of cli. 45, SLA 19H2, see 5 1, ch. 
•15, SLA 1982 In tho Temporary nml Spe- 
clnl Ads.

Effect o f  amendment*. — Tho 1988 
amendment, in subsection (d), Inserted 
present pnrngn.ph (1 ), redesignated for­
mer pnrngrnphs (1 )-(f») on present pnrn­
grnphs 12)10), nnd nddcd “oilier thnn mur­

der in tho fiir.t degree”  nt tho end o f pnrn- 
graph <2).

Legislative history reports. — For n 
report nn Chnptcr 102, SI.A I9H0 (HCS 
CSS 11 511), nee 1980 Sennte Journal Sup 
p lrmenl. No. 44, Mny 29, 19H0, or 1980 
Houpo Journnl Supplement, No. 79, Mny 
28, 1980.

NOTES TO  DEC IS IONS

Editor'll notes. — Mnny o f the crtses 
cited in the notes below svere decided un­
der former AS 11.05.020.

The Word "n tlcm p t"  generally menus 
the trinl or physical effort tn do n pnrtini- 
Inr thing. Wooldridge v. United Stnlen, 
287 F. 775 (9th C ir. 1910).

When nttempt complete under fo r ­
mer law . — See Lemko v. United Slnten, 
11 Alnskn 587, 211 F.2d 73 (9th Cir. 
1954); Wooldridge v. United Stales, 237 F. 
775 (9th C ir. 1910).

In the nrcn nf nltempt, criminnl culpn- 
h lllty wns present under former AS 
11.05.020 where them wns the formation 
o f criminnl nttempt, n preparation tn com­
mit the crime, nnd n direct unequivocal 
act toward its perpclrnlion. Ilrnhnm v. 
Stnle, 571 P.2d G31 (Alnskn 1977), cert, 
denied. 430 U S. 910, 98 S. C l. 2210, 50 L  
Ed. 2d 410 (1978).

Mere p rcpn rn tlon  to commit n crime, 
not followed hy nn overt net done toward 
its commission, did not constitute nn nt- 
tempt under for esr AS 11.05 020. There 
were borderline where it wns some­
times difficult to determine whether prep­
aration to commit n crime linn come nenr 
enough to the accomplishment o f the net 
so thnt nn attempt had hern committed, 
(inrgnn v. Stnte. 430 l\2d  PG8 (Alnskn 
1908).

Mere preparation tn commit n crime, 
not followed hy nn overt net done toward 
its commission, did not constitute nn nt­
tempt l/cmke v. United Slates, 14 Alnskn 
587, 211 F.2d 73 <9lh Cir. 1054).

When one's netn were o f such a prelh.il- 
nnry nnture so ns lo constituln mere prop- 
nrntion for the contcmfdntod crime, there 
wns nn crime of nttempt. Hrnhnm v. Slnte, 
571 P.2d G31 tAloskn 1977), cert denied. 
43G U S 910, 98 S. Ct 2240, 50 L. Ed. 2d 
•ltd (1978).

Question o f degree. — Whether m' 
tnken or done in contemplnlinn o f the 
commission of n crime were merely prepa­
ratory nnd did not constitute nttnnpt. or 
whether they were sufficiently close to the

consummation of the crime tn omniint to 
nltempt, wns n question nr degree nnd de­
pended upon the fnctn nnd circumstances 
o f n pnrticulnr rose. Ilrnhnm v. Stnle, 571 
P.2d 031 (Alnskn 1977), cert, denied, 430 
tt S. 910, 98 S. Ct. 2240, 50 L. Ed. 2d 410 
(1978).

Inndcqunry n f fo rm e r ntnluto. — 
Former AS 11.05.020 wns nppnrently in­
adequate to codify effectively ns a crime 
the niluntioM involving tho single net of 
conlrnrling for another to perform n crim­
innl net. lirohnm v. Stnte, 571 P.2d 031 
(Alnsku 1977), ccrt. denied, 43G U.S. 910, 
9B S Ct. 2240, 50 L Ed. 2d 410 '1978).

Applicability o f  this ncctlon. — Since 
under Alnskn lnw, delivery o f cocnin’* is 
expressly defined to include nn nltcmpi d  
delivery, the more specific ntnluto control.! 
nnd this section, the genernl attempt stat­
ute, is therefore not npplirnblc to delivery 
o f rornlnc. S lunrt v. State, G98 P.2d 1218 
(Alnskn Ct. App 1985).

Where rlefeiidnnt eniitrnrted with 
someone to k ill nnother, when he in­
structed the k ille r to visit the victim, his 
intention heing thnt there would he fos­
tered n relationship of trust nnd confi­
dence between the k ille r nml the victim, 
thus placing the k ille r in n position where 
he would he closer to the victim nnd could 
more readily k ill him, the k ille r ’s visit 
with the victim, nt defendant's direction, 
wns the doing of n direct, unequivocal net 
toward the comnriMinn of the crime of 
murder, whirh followed the fnrmnliou o f m 
criminnl Intent nnd n prepnrntion to com­
mit this crime. Ilrnhnm v. Stnte, 571 P.2d 
G31 (Alnskn 1977), cert, denied, 43G U.S. 
919. 98 S. Ct. 224G, 50 L. Ed. 2d 410 
(1978).

Fnctunl uqiossllillUy not nppnrent 
lo  nctor. — A fnctunl impossibility which 
wns not nppnrent lo the nctor nt the time 
should not. ns n matter o f policy, innulnto 
him from conviction for Attempting the 
commission o f the offense. (Inrgnn v, 
Stnle, 135 I*2d 958 (Alnskn 1950).

"Em pty pocket doc trine". — See
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Clnrgnn v. Suite, 430 P.2d 908 (Alaska 
1PGB).

Attempt N t n l u t o  applied In a t­
tempted vio la tion o f  nn rro t lc  drug 
statute. ~  Persons attempting lo commit 
tha crime defined hy AS 17.U ).0 |() o f the 
Alnskn Uniform Nnrcnlic Drug Act (now 
repealed) worn not exempted or excepted 
from the provisions o f the nltempt statute. 
Simpson v. United States, 13 Alnskn 535, 
195 F.2d 721 (9tli Cir. 1952).

An attempt wns neressn rlly In ­
cluded In nn Indictment fo r  stntutnry 
rnpe, ScklnofT v. United States, 283 F. 38 
(9th Cir. 1922).

Fn llu ro to Includo "Ruhstnulln l step" 
Inngunge In Ind lrt inen t fo r nttempted 
m u rder wns n defect only ns to form, 
where the IndicJincnt included n concise 
description o f defendant's fictions thnt 
conslituf" I the ofTense, including tho 
proper m.tguago regarding his stnte of 
mind. Ciervo v. Stnle. 766 P.2d 907 
(Alnnkn Ct. App. 1988).

Indictment need not specify Intent 
lo  ho proved fo r  nttempted rnpe. — 
There In sulhority for the proposition thnt 
n sp.ciflc intent must ho proved for the 
crime o f nttempted rnpe, Uut there In no 
nuthority supporting the proposition llm t 
the indictment must specify thnt Intent. 
Stnle v. Tliomns. 525 P.2d 1092 (Alnskn 
1974).

Even though there Is no question thnt 
the crime o f ntlcmpt required n specific 
intent, it seems cqunlly beyond dispute 
thnt n charge of nltempt to rnmmfl n spe­
cific crime clonrly advises the defendnnt of 
tlic offense with which he In charged. 
State v. Thomas, 525 P.2d 1092 (Alnskn 
1974).

Indictment charging nttempted rnpe 
nnd citing on ly  the rnpe stntute held 
su ffic ien t — See Stnte v. Thomas, 525 
P.2d 1092 (Alaska 1974).

Attempted kh lnnpplng  wns clnss A 
fe lony under lid s section befo re 1982 
am endm ent — Under the lnw ns it ex­
isted Leforo the 1982 amendment to lids 
section became effective, nttempted kid- 
nnpplng wns unquestionably n clnss A fe l­
ony. Galbraith v. Stnle, 593 P.2d 800 
(Alnskn Ct. App. 1985).

Attempted first-degree xcxunl ns. 
nnu lt — At the very least, n defendnnt 
must have formed n specific Intent lo en­
gage in sexual penetration in order to be 
convicted of nttempted first degrr «exunl 
assault. linden v. Stnle, G57 P.2d 1275 
(Alnskn Ct. App. 1983).

F ive-year presumptive run'.enco fo r

nttempted sexual assault. — It wns nol 
manifestly unjust to Impose n five-yrm 
presumptive term upon defendant's cun 
vlction o f nttempted sexual nMiiult o f it 
minor, nnd be wns not nuloinAtically enti 
lied ns n mnller o f law to have his ease 
rorerrrd to n three judge panel for sen 
louring Avcognnnn v Stnte. 757 P.2d <5 
(Alnnkn Ct. App 1988).

O ffense nf  nttempted sccnnd-drgn < 
m urder wns nn Impossibility. Huitt \ 
Stnte, 678 P.2d 415 (Alnskn Ct. App 
1984).

App licab ility o f  pnrtln l n ffirm n llv r 
defenses. — A person charged with ni 
templed kidnapping is not entitled to a* 
serl n pnrtlnl defense when the intended 
victim of the crime is voluntarily released 
unharmed; under the plnln language ol 
AS 11.41.300(d), the pnrtlnl sfTmnativr 
defense applies only In n prosecution fni 
kldunpping. Lnrnhy v. Stnte, 710 I*.2d 42? 
(Alnskn Cl App 1985).

Defendnnt mny ho found guilty 
though ntternpt not expressly charged. 
~  Jury could find defendant guilty o f the 
nttempt to commit the crime o f possessing 
nnrcnlic drugs despite the fnct Hint the 
nttempt wns not expressly charged. Simp 
son v. United Stales, 13 Alnskn 635, 195 
F,2d 721 19th Cir. 1952).

.Substantial evidence o f  attempt. -  
In n prosecution for possession o r nnrcetic 
drugs, although there wns no aubatantinl 
evidence Hint defendnnt committed the 
crime charged in tho infonnnUon, there 
wns substantial evidence thnt she nt- 
tempted to commit the rrln ie rlmrged 
Simpson v. United Stnlen. 13 Alnskn 635. 
195 F.2d 721 (9th Cir. 1952).

Evidence suffic ient to support con­
viction. — See McC'nrlo v. Slnte, 077 I\2d 
1258 (Alnnkn C l. App 1981).

Conviction reversed because n f In ­
sufficient cvh lenrc. — See Drawer v 
Stale, 728 l\2d  645 (Alnskn Ct. App 
1980),

Defendant's conviction o f attempted 
ncxunl abuse of a minor in tho secur.d tic 
grrn wns reversed, where evidence show 
log Hint he w ia lr notes to nn eight-yenr 
old girl asking her to be bis girlfriend nml 
to klni him established only thnt he en 
gaged In prepnrntory conduct nnd not Hint 
lie took a sulnlnntinl step toward scxunl 
contact with the girl. Sullivan v. Slnte. 
7GG P.2d 61 (Alnskn Ct. App. I0HB),

Snme offense fo r  Aontcndng pu r­
poses, — Assault with Intent to mb and 
nllempled nd.hery constituted the "*nm« 
offense" for milcmlng purpose*. Drookim
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V. Stnte, GUO P.2J 12 ( / '  skn U l. A|>|>.
wm.

Conviction nnd sentence upheld. — 
See Androjko v. Slnte, 095 l ‘ .2d 210 
(Alnnkn C l. App. 1905).

Convlctlo iin reversed  bccnuRc o f e r ­
roneous Jury lu s lr  ict*on. — Convic­
tion* fni nttempted xoxiinl nMMlll in tlic 
first decree nnd kidnapping were reversed 
hecniinc of nn ennneoun jury irmtrUctien 
nn ncJtunl nnnnult in the first decree con­
cerning consent. The correct stnndntd is 
whether tlm defendnnt recklessly dinrc- 
gnrded tho victim's lock o f consent. 
Lflfoter v. Stnte, 084 P.2d 130 (Alnskn Ct. 
App. 1084).

Sentence upheld . — See Howie v. 
Stnte, 494 P.2d 800 (Alnskn 10721; 
Spenrmnn v. Stnte, 513 P,2d 202 (Alnskn 
19751; ilrnhnm v. Stnle, 571 P.2d 031 
(Alnnkn 1977), cert, denied, 430 U.S 910, 
98 S. Ct. 2240, 50 \„ Ed. 2d 410 (1978); 
Johnson v. Stnle, 580 P.2<l 700 (Alnnkn
1978); Ferguson v. State, 590 l ’ .Vd 43 
(Alnskn 1979); Morris v. Stnte, 592 P.2d 
1241 (Alnskn 1979); llnm il v. Stole, 019 
P .2d 722 (Alnnkn 1980); Trnvelatcnd v. 
Stnte, 089 P.2d 191 (Alnskn 1981); 
Schnccker v. Stnte. 739 P.2d 1310 (Alnnkn 
Ct. App. 1987).

Sentence fo r  nttempted firs t degree 
m u rder upheld . — See Stnncl v. Stnle, 
718 P.2d 918 (Alnskn 1930).

C onviction o f nttempted firnt-dcgrcp 
sexun l nssnult n ffirm cd . — Conviction 
o f nlterr d sexunl nsnnult on the first 
degree t> ..cr AS 11.41.410 nn it rend 1m?« 
fore tlie 1983 amendment nnd this section 
wns affirmed. Sexunl ehnrgea hnscd nn 
non consr osunl gcnitnl inlercourso do not 
require proof o f n specific sexunl intent; 
nnd plnin erroi wns nol established 
though the prosecutor's expressions which 
might hnve boon construed ns n personal

opinion of the guilt o f the defendnnt or nn 
nigiiment relating to n defendant's need 
for trcntment were Impioper nnd unin­
vited. Potto v. Slnte, 712 P.2d 385 (Alnskn 
Ct. App 19R5).

Sentence under fo rm e r AS 11.*
11.410(h) nnd thin flection held expen­
sive. —  See Hnlhouse v. State, 087 P.2d 
llfiG  tAlnskn Ct. App I9H4).

Hciitence held excessive. —  See 
Hansen v. Stnte, 057 P.2d 802 (Alnskn Ct. 
App. 1983).

Applied in Nicholson v. Stnte. 050 P.2d 
1209 (Alnskn C l. App. 1982); Pnlterson v. 
Stnte, 732 I».2d 1102 (Alnskn Ct. App. 
1987); Allen v. Stnle, 709 P.2d 457 
(Alnnkn Ct. App 1989)

S ta led in Stnte v. Silns, 505 l\2d  051 
(Alnskn 19791; llnm il v. Slnte, 019 P.2d 
722 (Alnnkn 1980); Colemon v. Slnte, 021 
l\2d  PG9 (Alnskn 1980); C lmk v. Stnle, 
015 P.2d 1230 (Alnnkn Ct. App. 1982); 
Tnr.ruk v. Stnte. 055 P.2d 78n (Alnskn Ct. 
App. 1982); Velez v. Stnte. 7G2 P.2d 1297 
(Alnnkn Ct. App. 1988).

C lled  In Hnndley v. Slnte, 016 P.2d 027 
(Alnskn 1980); NVnlker v. Slnte, 002 P.2d 
918 (Alnskn C l. App. 1983); Hell v. Stnto, 
008 P 2d 829 (Alnnkn Ct. App. 1983); 
P rim er v. Slnte, 083 P.2d 290 (Alnskn Ct. 
App 1984); lln rt v. Stnle. 702 P.2d 651 
(Aln«kn Ct. App. 1985); Chief v. Stnte. 718 
P.2d 475 (Alnskn Ct. App. 19BG); llnstingfl 
v. Stnte, 730 P .2d 1157 (Alnskn Ct. App. 
1987); Jnmen v. Stnte. 739 P.2d 1314 
(Alnnkn Ct. App. 1987); Stevens v. Stnto, 
718 P.2d 771 (Alnnkn Ct. App. 1988); 
dnmrfl v. State, 751 P.2d 133G (Alnnkn Ct. 
App. 19H8); Ervin v. Stnle, 701 P.2d 121 
(Alnnkn C l. App. 1988); Robison v. Stnle, 
703 P.2d 1357 (AlnBkn CL App. 19R8); 
Konrnd v. Stnte, VG3 P.2d 10C9 (Alnnkn 
CT. App. 1988); Lnwrrnce v. Slnte, 704 
P.2d 318 (Alnnkn Ct. App. 1988).

S ee . 11 .31 .110 . S o lic i tn t lo n . (a ) A person com m its tlie crim e o f 
so lic ita tion  if, w ith in ten t lo  cause nnother lo  engage in conducl con­
s titu ting  a crim e, the person so lic its  the o the r tn engage in tha t con­
duct.

(h ) In  a prosecution under th is  section,
(1 ) it is not a defense
(A ) th a t the defendan t belongs to n clnss o f  persons who hy d e fin i­

tion n re leg a lly  incapab le in nn ind iv idua l capacity n f comm itting the 
c rim e thnt is the object o f  the so lic ita tion ; o r 

( i t )  th a t a person whom the defendant so lic its could not he gu ilty  n f 
the crim e llm t  is the object o f  the so lic ita tion ;
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(2 ) it is nn n ffirnm liv e  defenso llm t th o  defendant, under c ircum ­
stances m an ifesting  n v o lu n ta ry  nnd complete renuncia tion  o f the 
defendant's c rim inn l in tent, a fte r  so lic iting another person lo  engage 
in conduct constitu ting  a c rim e , prevented the commission o f tlic 
crim e.

(c) So lic ita tion  is n
(1 ) class A fe lony i f  tiro c rim e  solic ited Is nil unclnssified felony;
(2 ) clns.s B fe lony i f  the c rim e  solic ited is n c lnss A fe lon y ;
(3 ) clnss C fe lony  i f  the c rim o  solic ited is n c lass II fe lon y ;
(4 ) class A m isdem eanor iT the crime solicited is  a class C  fe lony;
(5 ) class B  m isdem eanor i f  th e  crime solic ited is n clnss A o r  class II 

m isdem eanor.
id ) II the crime solic ited  is on  unclnssified crime described in  a sta le 

law  which is n o l p a r i o f  this t i t le  and no provision fo r punishment o f n 
so lic ita tion  to commit, the c rim e in specified, tlic pun ishm ent fo r the
so lic ita tion  is im prisonm ent fo r  n term  o f  not m ore thnn h n lf the
m nxim um  period prescribed ns pun ishm ent for the unclnssified crime, 
o r o fiu o  o f not m ore than h n lf  the m axim um  fine prescribed ns pun­
ishm ent fo r .lie  unc lassified c rim e , o r both . I f  the crime solic ited is 
pun ishab le hy an inde te rm inate  o r life te rm , tho so lic ita tion  is  a class 
A fe lony . (§ 2  cli IGG SLA  1978 ; am  § 2  c li 102 S LA  1980; am  § 11 cli 
4 5  SLA  1982 )

Cross references. —  For irglnlntivo Legislative h is to ry  rcportN. — For n 
purpose of cli. 45, SLA 10(12, see 8 1. ch. report on Chnptcr 102. SLA 19811 IIICS
45, SLA 1082, In the Temporary nnd Spe- CKSI1 511), see 1080 Resole Jourim l Sup-
cinl Acts; for tegnl nccor liability Imscd on pleincnt, No. 44, Mny 29, 1980. nr 1080
the conduct of nnotlie, anil complicity, sec ilnuse doumnl Supplement, No. 70. Mo'
AS 11.16.110. 2C, 1980.

NOTES TO  DEC IS IONS

F o rm e r Ir m construed . — See (Alnskn 19771, cert, denied, 4,% U S 910,
MrConkey v Slnte, 504 P.2d 823 (Alnskn 98 S. Ct. 2216. 56 I,. Ed 2d 410 ( I97S*
1972); Cosr .dl v. Slnte, 645 P.2d 219 Quoted in Su llivan v. Stole, 7CII I' 2d 
(Alnskn Cl App. I9H2I. (Decided under 01 (Alnnkn Ct. App. 1988). 
former Af, 11.10.070.1 C lled  In Hoover v. Slnle, G41 I ’ 2,11253

U rn  contracting with ano ther to k i l l  (Alnnkn Ct. App. 19321; P S. v. Stnle, 055
o th ird  pernon wns g u llly  n f attempted P.2,| 1,119 (Alnnkn Ct. App. 1082); Monroe
first-degree m urder, not solicitntlon . v. S ln le . 752 P.2d 1017 (Alnnkn C l App
—  See Urnlinm v. S ln le , 571 P.2d 631 1088).

S e e . 11 .31 ,140 . M u lt ip le  c o n v ic t io n s  b u r re d , (a ) it ia not n de­
fense lo  n prosecution under A S  11 .31 .100 or AS 11 .31 .110 thn t the 
c rim e th a t is the object o f lire  attempt o r  so lic ita tion  wns nc tun ll) 
comm itted pu rsuan t to the a ttem p t o r no, ;citntion.

(b ) A pernon mny n o t he convicted o f m ore than one crime defined 
by AS 11 ,31 .109  o r A S  11 .31 .110  for conducl designed to com m it tir 
cu lm ina te  in  comm ission o f the  snme crim e.
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(c ) A person mny not lie convicted on the hnsis o r the same course o f 
conduct o f  both (1 ) n crim e defined hy AS 1 1 .3 1 .1 0 0  n r 11 .31 .110 ; nnd
(2 ) the crim e thnt is the object o r the nttcmpt n r so lic ita tion .

(d ) T h is  section docs not b a r inc lusion o f nm ltip l. counts in n sing le 
ind ic tm ent nr in fo rm a tion  charg ing commission o f  n crim e defined by 
AS 11 .31 .100  o r  1 1 .31 .110  nnd commission o f the crime thn t is tho 
object o f  the a ttem pt o r so lic ita tion . (5 2 ch ICG SbA  1978 )

NOTES TO  DEC IS IONS

Consp lrncy In Hcpnrnto offense. — Tlio m-merger rule means Hint n defm- 
The crime of conspiracy in generally re- riant can Ik* cnnvictcrl o f both conspiracy
pnrdcd nn n ecpnrnte ofTense from the nub- nnd the object o f the conspiracy. One roo
stnntivc crime that In tlio object o f the con* nun advanced for thin special treatment »*f
npirncy. Unlike the other prelirninnry of. conrpirncy nn n separately puuinhnt.le of-
feiiBcs o f attempt nnd solicitation, censpii • fenso in tlmt conrpirncy linn been regarded
ncy does not merge into n conviction for nf| n PPrj „ u„ crj , „ P | n [tnelf. I.ylhgoa v.
»'«« ':?•''*** V- ' S l“ lc - GM 10Ra (Alnnkn 1980).B20 I'.2<1 1082 (Alnskn 1080).

Sec , 1 1 .3 1 .1 GO. S u b s tn n liv c  c rim e s  in v o lv in g  n ttcm p t o r  s o lic i ­
ta t io n . N otw ithstand ing AS 11.31. HO ld ),

(1 ) n person m ny not he charged m der AS 11.31.1(10 ir the crime 
a lleg ed ly  attem pted by the defendant. is defined in  such a wny thn t on 
a ttem pt to engage in  the proscribed conducl constitu tes commission o f 
the  crim o itse lf;

(2 ) n person m ay  no t be charged under AS 11 .31 .110  i f  the so lic ita ­
tion in question is defined as a specific crime under o i lie r prov is ions o f 
law . <§ 2 ch 16G SLA  1978 )

NOTES TO  DEC IS IONS

Cited 111 Stiinrt v. S ln le , G98 P  2d 1218 
(Alnnkn C l. App. 1985).

C h a p te r  35. A b a n d o n m e n t  a n d  N o n s u p p o r l .

Wcpenlod, § I ch .79 SLA  1970 nnd § 21 ch 100 SLA  1978. For 
current, lnw on desertion nnd nousupport o f  n minor, sec A S  

11.01.100 —  11.01.120.1

H

f C h a p te r  30. F a i l u r e  to  P e r m i t  V is i tn l io n  w ith  
M in o r  C h ild .

Criminal Law

t

IRepenled, § 21 cli 100 SLA 1978. For current lnw, see A S
11.01.120.1

C h a p te r  <10. C r im e s  A g a in s t  M o rn lity  n n d  
D e c e n c y .

lllepenlcd, § 21 ch 106 SLA 1978. For current lnw, see A S  
11.01.130, 11.01.NO. A S  11.01.110, 11.01.130,

11.01.140 nnd A S  11.00.100 —  11.60.100.1

C h a p te r  41. O f fe n s e s  A g a in s t  th e  P e r s o n .
A rtic le
1. Homicide (55 11.-11.100 — I H I .H O )
2. Asinult nnd Reckless Endnngermcnt (55 11.41.200 — 11.41.250)
0. Kidnapping Hnd Custodial Interference (55 11.41.300 — 11.41.370)
4. Sexual OfTense* (59 11.41.410 — 11.41.470)
0. Robbery, Extortion, nnd Coercion (55 11.41.600 — 1I.4I.G30)

C rosn re fe rences. — For provisions 
authorizing arrest without warrant In cer­
tain canes whero tho police officer lias rea­

sonable cnuse to believe that the person 
has committed a crimo under Ibis clinpter. 
roe AS 12.25.030lb>.

NOTES TO  DEC IS IONS
Cited In Leucli v. Stnte, G33 P.2d 1000 

(Alnnkn 1901).

Article 1 . Homicide.

Section
100. Murder in tiro first degree 
110. Murder In tho ecrond degree 
116. Defenses to murder 
120. Manslaughter

Section
130. Crim innlly negligent homicide 
135. Multiple deaths 
140. Dcfiniiion

Co lln te rn l references. — 41 Am. Jur. 
2d, Homicide, 5 1 et seq.

40 C.J.S., Homicide, 4 1 et seq. 
Homicide by wanton or rcckler-s use o f 

firearm without expicss Intent to inflict 
injury, n AI.R C03; 23 AI.R 1654.

lloniK idc or nssnii’ * in attempting to 
prevent elopement, 8 Al R OGO

Wlmt nmounts lo participation in homi­
cide on part o f one not the actual pcrpetra 
tor, who was prenenl without preconcert 
or conspiracy, 12 A I.R 276.

Intoxication as reducing hnmicidc from 
murder to manslaughter. 12 AI.R HflB; 7M 
AI.R 897.

Responsibility o f persons participating
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the a s s e s sm e n t o f  th e  civil p e n a lty  sh a ll be  d e t e r /  
m ined de  novo, a n d  sh a l l  inc lude  th e  r ig h t  o f  a  trip 
by ju ry , th e  r i g h t  to  counse l, an d  th e  r i g h t /  
c o n fro n t w itn e s se s . T h e  fac ta  o f  th e  v io lation  sh a ll 
be p roved  b ey o n d  a  re a s o n a b le  d o u b t

C iv il a c tio n
(h) I f  an  ind iv idua l d o es n o t r e q u e s t  / h e a r i n g  

p u rs u a n t to  su b s e c tio n  (e) o f  th is  sec tio n  a n d  th e  
A tto rn ey  G e n e ra l is s u e s  a n  o rd e r  p u r s u a n t  to  su ch  
subsection , o r  i f  an  ind iv idua l d o es n o t  u n d e r  su b ­
section  (g) o f  th is  se c tio n  se e k  jud ic ia l rev iew  o f 
such a n  o rd e r , th e  A tto rn e y  G en e ra l m ay  com ­
m ence a  civil a c tio n  in  a n y  a p p ro p r ia te  d is tr ic t  
co u rt o f  th e  U n ite d  S ta te s  fo r  th e  p u rp o se  o f 
recovering  th e  a m o u n t  a s s e s se d  an d  a n  a m o u n t 
re p re se n tin g  in te r e s t  a t  a  r a t / c  m p u te d  in a cco rd ­
ance w ith  sec tio n  1961 o f  T itle  28. S u ch  in te r e s t  
shall acc ru e  f ro m  th e  ex p ira tio n  o f  th e  3 0 -d a y  
period d e sc rib ed  in s u b s / t i o n  (g) o f  th is  sec tion , 
in  su ch  a n  ac tio n , th e /d e c is io n  o f  th e  A tto rn e y  
G eneral to  is su e  th e  o rd e r , an d  th e  a m o u n t o f  th e  
p ena lty  a s s e s se d  b y  th e  A tto rn e y  G en e ra l, sha ll n o t 
be su b je c t to  r e v i e w /

Limitation
(i) T he  A tto rn e y  G e n e ra l m a y  n o t u n d e r  th is  

subsection  com m ence  p ro c e e d in g  againB t an  indi­
vidual a f t e r  me  e x p ira tio n  o f  th e  5 -y e a r  period  
beg inn ing  o r / th e  d a te  o n  w hich  th e  ind iv idual alleg 
edly v io la tpu  su b s e c tio n  (a) o f  th is  sec tion .

E x p u n g e m e n t p ro c e d u re s
(j) T he  A tto rn e y  G e n e ra l sh a ll d ism iss  t h /  p ro ­

ceedings u n d e r  th is  se c tio n  a g a in s t  an  ind iv idual 
upon app lica tion  o f  s u c h  ind iv idual a t  a / y  tim e  
a f te r  th e  ex p ira tio n  o f  3 y e a r s  if—

(1) th e  ind iv idua l h a s  n o t p r e v io u s #  b een  a s ­
se ssed  a  civil p e n a lty  u n d e r  th is  secn o n ;

(2) th e  ind iv idua l h a s  p a id  th e  a s se ssm e n t;
(3) th e  in d iv id u a l h a s  com p lied /w ith  a n y  condi­

tions im posed  b y  th e  A tto rn e y  g e n e r a l ;
(4) th e  ind iv idual h a s  n o t been conv ic ted  o f  a  

F ed e ra l o r  S ta te  o ffe n s e  re la tin g  to  a  co n tro lled  
su b s tan ce ; an d

a g r e /  to  su b m it to  a  d ru g  
shoxvs th e  in d iv id u a l to  b e

NTRQL 21 § 848

o f

(5) th e  ind iv idual 
te s t, a n d  su ch  t e s t  
d ru g  free .

A nonpublic  re c o rd  
section  sh a ll b e  re ' 
Ju s tic e  so le ly  fo r  the , 
su b se q u e n t p ro a  
fied fo r  a  civil 
section. I f  a

d isp o sitio n  u n d e r  th is  su b - 
ed  b y  th e  D e p a r tm e n t o f  

u rp o s e  o f  d e te rm in in g  in  an y  
g  w h e th e r  th e  p e rso n  qu a li­

ty  o r  e x p u n g e m e n t u n d e r  th is  
is  e x p u n g e d  u n d e r  th is  su b se c ­

tion, an  ind iv idual co n c e rn in g  w h o m  su ch  an  ex ­
p u n g em en t h a s  b e e n  m a d e  sh a ll n o t b e  h e ld  th e re ­

a f t e r  u n d e r  a n y  provision o f  law  to  b e  g u il ty  o f 
p e r ju ry , fa ls e  sw ea rin g , o r  m a k in g ’a  fa lse  
m e n t b y  re a s o n  o f  hiB fa ilu re  to  rec ite  o r  
e d g e  a  p ro c e e d in g  u n d e r  th is  sec tio n  oj>43ie r e s u l ts  
th e r e o f  in  re s p o n se  to  a n  in q u iry  p m e  o f  h im  fo r  
a n y  p u rp o se .
(P ub .L  91-613, Title II, § 406^fonnerly P nb .L  100-690, 
Title VI, } 6486, Nov. 18, 1988, 102 S ta t  4384, renum ber­
ed and amended P u b .H o i-6 4 7 , Title X, § 1002(gXl), (2), 
Nov. 29, 1990, lO ^ B fe t 4828.)

E d i t o r i a l  N o t e s  
o rlilo n i. A prior section 405 of Pub.L. 

Olpotf}, Title II, Oct. 27,1970, 84 S ta t  1266, was redesig- 
ated  section 418 by P ub .L  101-647, } 1002(a)(1). See 

Section 859 of this title.

§ 845. Transferred to § 859 

§ 845a. Transferred to § 860 

§ 845b. Transferred to § 861

§ 846. Attempt and conspiracy
A ny  p e rso n  w h o  a tte m p ts  o r  co n sp ires  to  co m m it 

a n y  o f fe n s e  d e fin e d  in th is  s u b c h a p te r  sh a ll be  
su b je c t  to  th e  sa m e  p en a ltie s  a s  th o se  p re s c r ib e d  
f o r  th e  o ffe n se , th e  com m ission  o f  w hich  w a s  th e  
o b je c t o f  th e  a t te m p t  o r  consp iracy .
(P ub .L  91-613, T ide II, } 406, O c t 27, 1970, 84 S ta t  
1266, amended P u b .L  100-690, T ide VI, 5 6470(a), Nov. 
18, 1988, 102 S ta t  4377.)

§ 847. Additional penalties
A n y  p e n a lty  im posed  fo r  v io la tion  o f  th is  s u b ­

c h a p te r  sh a ll b e  in  add ition  to , a n d  n o t in lieu  of, 
a n y  civil o r  ad m in is tra tiv e  p e n a lty  o r san c tio n  a u ­
th o r iz e d  b y  law .
(P ub .L  91-613, T ide II, § 407, O ct 27, 1970, 84 S ta t  
1266.)

§ 848. Continuing criminal enterprise

Penalties; forfeitures
(a) A n y  p e rso n  w ho e n g a g e s  in  a /c o n t in u in g  

c rim in a l e n te rp r is e  sh a ll b e  s e n te n c e d 'to  a  te rm  o f  
im p riso n m e n t w h ich  m ay  n o t be  toss th a n  20 y e a rs  
a n d  w h ich  m a y  b e  u p  to  life im prisonm en t, to  a  f in e  
n o t  to  e x ceed  th e  g r e a te r  o f  th a t  au th o r ized  in 
a c c o rd a n c e  w ith  th e  prov isions o f  T itle  18, o r  
$2,000,000 i f  th e  d e fe n d a n t is a n  ind iv idual o r  
$5,000,000 i f  th e  d e fe n d a n t is o th e r  th a n  an  ind iv id­
u a l, a n d  to  th e  f iw fe itu re  p re sc rib e d  in sec tio n  853 
o f  th is  t i t le ; ex ed p t th a t  if  a n y  p e rso n  e n g a g e s  in 
su c h  a c tiv ity  .a f te r  o n e  o r  m o re  p r io r  convictions o f  
h im  u n d e p A is  sec tio n  h av e  b ecom e final, h e  sh a ll 
b e  s e n te n c e d  to  a  te r m  o f  im p riso n m en t w hich  m ay  
n o t h e  le s s  th a n  30 y e a rs  a n d  w hich  m ay  be  up  to

Comptota Annotation M atarU lt/sM  Tltl> 21, U-3 .CJL
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CONSPIRACY 18 §373

§371.

i q * U  98 S ta t  2031, as amended, se t ou t as a note under 
3551 of this title.

C o n sp ira c y  to c o m m it  o f fe n s e  o r  to  de­
fraud United States 

If two or more persons conspire either to commit 
ftQy  offense against the United States, or to de­
fraud the United States, or any agency thereof in 
any manner or for any purpose, and one or more of 
such persons do any act to effect the object of the 
c o n s p i r a c y ,  each shall be fined • not more than 
$10,000 or imprisoned not more than five years, or 
both.

", however, the offense, the commission of 
which is the object of the conspiracy, is a misde­
meanor only, the punishment for such conspiracy 
shall not exceed the maximum punishment provid­
ed for such misdemeanor.

Revision Noras
Based on title 18, U.S.C., 1940 ed., §§ 88, 291 (Mar. 4, 

1909, ch. 321, § 37, 35 S ta t  1096; Mar. 4, 1909, ch. 321, 
5 178a, as added S ep t 27, 1944, ch. 425, 58 S ta t  752).

This section consolidates said sections 88 and 294 of 
title 18, U.S.C., 1940 ed.

To reflect the construction placed upon said section 88 
by the courts the words "o r any agency th e re o f’ were 
inserted. (See Hnas v .  Henkel, 1909, 30 S .C t 249, 216 
U.S. 462, 54 L.Ed. 569, 17 Ann.Cas. 1112, where court 
said: "The sta tu te  is broad enough in its term s to include 
any conspiracy for the purpose of impairing, obstructing, 
or defeating the lawful functions of any departm ent of 
governm ent’’ Also, see United States v. Walter, 1923, 
44 S .C t 10, 263 U.S. 15, 68 L.E<L 137, and definitions of 
department, and agency in section 6 o f thi3 title.)

The punishment provision is completely rew ritten to 
increase the penalty from 2 years to 5 years except where 
the object o f the conspiracy is a  misdemeanor. I f  the 
object is a  misdemeanor, the maximum imprisonment fo r 
a conspiracy to  commit th a t offense, under the revised 
section, cannot exceed 1  year.

The injustice of perm itting a felony punishment on 
conviction for conspiracy to commit a misdemeanor is 
described by the late Hon. Grover M. Moscowitz, United 
States d istrict judge fo r the eastern  d istrict o f New York, 
in an address delivered March 14, 1944, before the section 
on Federal Practice o f the New Y ork B ar Association, 
reported in 3 Federal Rules Decisions, pages 380-392.

Hon. John Paul, United States d istrict judge fo r the 
western d istrict of Virginia, in a  le tte r addressed to 
Congressman Eugene J . Keogh dated January  27, 1944, 
stresses the inadequacy of th" 2-year sentence prescribed 
by existing law in cases where the object o f the conspir­
acy is the commission of a very serious offense.

The punishm ent provision of said section 294 of title 18 
was considered for inclusion in this revised section. It 
provided the same penalties for conspiracy to violate tho 
provisions o f certain counterfeiting lawB, as are applica­
ble in the case of conviction for the specific violations. 
Such a  punishment would seem • desirable for all con­

spiracies as fo r such offenses a s  counterfeiting and tran s­
porting. stolen property in in tersta te  commerce.

A multiplicity o f unnecessary enactm ents inevitably 
leads to confusion and disregard o f law. (See reviser’s 
note under section 493 of this title.)

Since consolidation w as highly desirable and because of 
the strong objections of prosecutors to  the general appli­
cation of the punishment provision of said section 294, the 
revised section represents the best compromise th e t could 
be devised between sharply conflicting views.

A number o f special conspiracy provisions, relating to 
specific offenses, which were contained in various sec­
tions incorporated in this title, w ere omitted because 
adequately covered by this section. A few exceptions 
were made, (1 ) where the conspiracy would constitute the 
only offense, o r (2) w here the punishm ent provided in this 
section would not be com m ensurate w ith the gravity of 
the offense. Special conspiracy provisions were retained 
in sections 241, 286, 372, 757, 794, 956, 1201, 2271, 2384 
and 2388 of this title. Special conspiracy provisions were 
added to sections 2158 and 2154 of this title.

§ 372. Conspiracy to impede or Injure officer.
I f  two or more persons in any State, Territory/ 

Possession, or District conspire to prevent, 
force, intimidation, or threat, any person from 
cepting or holding any office, trust, or placp of 
confidence under the United States, or from  dis­
charging any duties thereof, or to induce by like 
means any officer of the United States to leave the 
place, where his duties as an officer are required to 
be performed, or to injure him in his jperson or 
property on account of his lavrful discharge of the 
duties of his office, or while engaged in the lawful 
discharge thereof, or to injure his property so as to 
molest, interrupt, ninder, or impede him in the 
discharge of his official auties, each of such per­
sons shall be fined not more than $5,000 or impris­
oned not more than six years, or/Doth.

R ev isio n  N c

3ased on title 18, U.S.C., 1940 ed., § 54 (Mar. 4, 1909, 
ch. 321, § 21, 35 S ta t  1092).

Scope of section was enlarged to cover all possessions 
of the United States. When the section was first enacted 
in 1861 there w ere no possessions, and hence the use of 
the words "S tate  of Territory” was sufficient to describe 
the area then subject to  jhic jurisdiction of the United 
State . The word "D istrict" was inserted by the codifiere 
of the 1909 Criminal Cote.

§ 373. Solicitation to commit a crime o f vio­
len ce /

(a) Whoever, with intent that another person en­
gage in conduct constituting a felony that has as 
an element the use, ’ ttempted use, or threatened 
use of physical force against property or against 
the person df another in violation of the laws of the 
United Spates, and under circumstances strongly 
corroborative of that intent, solicits, commands,

Complat* Annotation Material*,
435
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CRIMINAL INSTRUCTIONS

8.05A CONSPIRACY ELEM ENTS

The defendant is charged in [Count________ of] the
indictment with conspiring t o _______  ‘n violation of
Section_______ of T it le _________ of the United States
Code. In order for the defendant to be found guilty of 
that charge, the government must prove each of the 
following elements beyond a reasonable doubt:

First, [beginning on or a b o u t_______ and ending
on or a b o u t _______ ] [starting som etim e before
_______ ] there was an agreement between two or more
persons to commit at least one crime as charged in the 
indictment;

Second, the defendant became a member of the 
conspiracy knowing of at least one of its objects and 
intending to help accomplish it; and

Third, one of the members of the conspiracy per­
formed at least one overt act for the purpose of carry­
ing out the conspiracy, with all of you agreeing on a 
particular overt act that you find was committed.

I shall discuss with you briefly the law relating to 
each of these elements.

A conspiracy is a kind of criminal partnership—an 
agreement of two or more persons to commit one or 
more crimes. The crime is the agreement to do some­
thing unlawful; it does not matter whether the crime 
agreed upon was committed.

For a conspiracy to have existed, it is not necessary 
that the conspirators made a formal agreement or that 
they agreed on every detail of the conspiracy. It is not 
enough, however, that they simply met, discussed mat­
ters of common interest, acted in similar ways, or 
perhaps helped one another. You must find that there 
was a plan to commit at least one of the crimes alleged 
in the indictment as an object of the conspiracy.

One becomes a member of a conspiracy by willfully 
participating in the unlawful plan with the intent to 
advance or further some object or purpose of the con-
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OFFENSES UNDER TITLE 18
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spiracy, even though the person does not have full 
knowledge of all the details of the conspiracy. Fur­
thermore, one who willfully joins an existing conspira­
cy is charged with the same responsibility as if that 
person had been one of the originators of it. On the 
other hand, one who has no knowledge of a conspiracy, 
but happens to act in a way which further.. some object 
or purpose of the conspiracy, does not thereby become a 
conspiratoi. Similarly, a person does not become a 
member merely by associating with one or more per­
sons who are conspirators, nor merely by knowing of 
the existence of a conspiracy.

An overt act does not itself have to be unlawful. A 
lawful act may be an element of a conspiracy if it was 
done for the purpose of carrying out the conspiracy. 
The government is not required to prove that the 
defendant personally did one of the overt acts. Once 
you have decided that the defendant was a member of a 
conspiracy, the defendant is responsible for what other 
conspirators said or did to carry out the conspiracy, 
whether or not the defendant knew what they said or 
did.

Comment
P roo f o f an overt act is not expressly required by every 

conspiracy statute. See, e.g., 18 U.S.C. § 1951(a) (Conspiracy to 
In terfere with Commerce by Threats or Violence), § 1962(d) (Con­
spiracy to Engage in Racketeer Influenced and Corrupt Organiza­
tions), § 2384 (Seditious Conspiracy); 21 U.S.C. § 846 (Conspiracy 
to Possess a Controlled Substance with Intent to Distribute), § 963 
(■Conspiracy to Import or Export a Controlled Substance). "The 
overwhelming weight o f authority now holds that proof o f an overt 
act is not necessary to charge and convict on conspiracy [where 
the statute does not require it].”  United States v. Savaiano, 843 
F.2d 1280, 1294 (10th Cir.), cert, denied, 109 S.Ct. 99 (1988). 
However, N inth Circuit law is to the contrary. See United States 
v. Mclchar-Lopez, 627 F.2d 886, 890 (9th Cir.1910).

A court, in making a prelim inary factual determination under 
Rule 801(dX2XE), may admit hearsay statements offered on the 
existence o f the conspiracy and the membership o f the speaker

Modol CnmJury Iralr. O. 1009 Ed —5 113



and any persons discussed in the statement. Bourjaily v. United 
States 483 U.S. 171 (1987).

Venue lies in the district in which the conspiracy was entered 
or in any district in which there was an overt act. Hyde & 
Schneider v. United States, 225 U.S. 347 (1912); Grigg v. Bolton, 53 
F.2d 158 (9th Cir.1931), cert, denied, 285 U .S. 538 (1932).

CRIMINAL INSTRUCTIONS
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OFFENSES UNDER TITLE 18

8.05B MULTIPLE CONSPIRACIES
You must decide whether the conspiracy charged 

in the indictment existed, and, if it did, who at least 
some of its members were. If you find that the conspir­
acy charged did not exist, then you must return a not 
guilty verdict, even though you may find that some 
otner conspiracy existed. Similarly, if you find that 
any defendant was not a member of the charged con­
spiracy, then you must find that defendant not guilty, 
even though tha t defendant may have been a member 
of some other conspiracy.

Comm ent
Absent variance between the allegations o f the indictment 

and the evidence presented, there is no need to instruct the ju ry  
on the issue o f multip le conspiracies. United States v. Zemek, 634 
F.2d 1159 (9th Cir. 1980), cert, denied, 450 U .S. 916 (1981); United 
States v. Mayo, 646 F.2d 369, 370 (9th Cir.), cert, denied, 454 U.S. 
1127 (1981). But where there is variance, e.g., where the indict­
ment charges a single conspiracy and the evidence indicates two or 
more possible conspiracies, a multip le conspiracy instruction is 
proper. United States v. Perry, 550 F.2d 524, 533 (9th Cir.), cert 
denied, 431 U.S. 918, 434 U.S. 827 (1977) (citing United States v. 
Varelli, 407 F.2d 735, 746 (7th Cir. 1969). Fa ilu re  to give a 
multip le conspiracy instruction i f  none is requested does not 
amount to plain e rro r United States u. Krasn, 614 F.2d 1229, 1235- 
36 (9th Cir.1980).

In  cases where the conspiracy charged involves only two 
persons, it is useful to instruct the ju ry  that should it find either 
conspirator not guilty o f conspiracy it must acquit both. United 
States v. Coven, 662 F.2d 162, 173 (2d C ir,1981), cert, denied, 456 
U.S. 916 (1982); see also United States v. Glickman, 604 F.2d 625, 
631-33 (9th Cir.1979), cert, denied, 444 U.S. 1080 (1980).



CRIMINAL INSTRUCTIONS

8.05C CONSPIRACY—KNOWING OF AND 
ASSOCIATION WITH OTHER 

CONSPIRATORS
A conspiracy may continue for a long period of time 

and may include the performance of many transactions. 
It is not necessary that all members of the conspiracy 
join it at the same time, and one may become a member 
of a conspiracy without full knowledge of all the details 
of the unlawful scheme or the names, identities, or 
locations of all of the other members.

Even though a defendant did not directly conspire 
with [the other defendant] [or] [other conspirators] in 
the overall scheme, the defendant would, in effect, have 
agreed to participate in the conspiracy if it is proved 
beyond a reasonable doubt that (1) the defendant di­
rectly conspired with one or more conspirators to carry 
out at least one of tho objects of the conspiracy, (2) the 
defendant knew or had reason to know that other 
conspirators were involved with those with whom the 
defendant directly conspired, and (3) the defendant had 
reason to believe that whatever benefits the defendant 
might get from the conspiracy were probably depen­
dent upon the success of the entire venture.

It is no defense that a person’s participation in a 
conspiracy was minor or for a short period of time.

Comment
A person may be a member o f a conspiracy even though the 

person does not know a ll o f the purpose o f the conspiracy. United 
States v. Escalante, 637 F.2d 1197, 1200 (9th Cir.), cert, denied, 449 
U.S. 856 (1980); United States v. Kearney, 560 F.2d 1358, 1362 (9th 
Cir.), cert, denied, 434 U.S. 971 (1977).

A single conspiracy can be established even though it took 
place during a long period o f time during which new members 
joined and old members dropped out. United States u. Green, 523 
F.2d 229, 233 (2d Cir.1975), cert, denied, 423 U.S. 1074 (1976). See 
also United States v. Thomas, 586 F.2d 123, 132 (9th Cir.1978); 
United States v. Perry, 550 F.2d 524 (9th Cir.), cert, denied, 431 
U.S. 918, 434 U.S. 827 (1977).
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8.05D WITHDRAWAL FROM CONSPIRACY
Once a person becomes a member of a conspiracy, 

that person remains a member until that person with­
draws from it. One may withdraw by doing acts which 
are inconsistent with the purpose of the conspiracy and 
by making reasonable efforts to tell the co-conspirators 
about those acts. You may consider any definite, posi­
tive step that shows that the conspirator is no longer a 
member of the conspiracy to be evidence of withdrawal.

The government has the burden of proving that 
the defendant did not withdraw from the conspiracy 
before the overt act—on which you all agreed—was 
committed by some member of the conspiracy.

Comm ent
It  is proper to instruct that continued participation in a 

conspiracy is presumed unless there is evidence o f withdrawal. 
United States v. Krasn, 614 F.2d 1229, 1236 (9th Cir.1980). See 
also United States v. Basey, 613 F.2d 198, 202 (9th Cir.1979), cert, 
denied. 446 U.S. 919 (1980).

I f  requested, an instruction on the government's burden o f 
dispioving withdrawal should be given. United States v. Read, 
658 F.2d 1225 (7th Cir.1981). See generally Instructions 1.03, 3.02, 
supra, and Comments.

In  the absence o f a statute o f Limitations defense, do not use 
this instruction i f the conspiracy charged ir  the indictment re ­
quires proof o f an overt act charged, since the crime is i nplete 
upon entering into the conspiracy. I f  the statute o f lim i. ons is 
a defense, this instruction should be modified to require the 
government to disprove withdrawal before the lim iting date.
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CRIMINAL INSTRUCTIONS

8.05E CONSPIRACY—PINKERTON 
CHARGE

Each member of a conspiracy is responsible for the 
actions of other members performed during the course 
and in furtherance of the conspiracy. If one member of 
a conspiracy commits a crime in furtherance of a 
conspiracy, the other members have also, under the 
law, committed the crime. Therefore, you may find 
the defendant guilty of [e.g., distributing cocaine] as
charged in Count _______ of the indictment if the
government has proved each of the following elements 
b-yond a reasonable doubt:

First, a person named in C o u n t________of the
indictment [e.g., knowingly distributed cocaine];

Second, the person was a member of the conspiracy 
charged in C oun t_______of the indictment;

Third, the person [e.g., distributed cocaine] in fur­
therance of the conspiracy; and

Fourth, the defendant was a member of the same 
conspiracy.

Comment
The Pinkerton Charge derives its name from Pinkeru . v. 

United States, 328 U.S. 640 (1946). "[A  conspirator] is liable for 
the acts o f his co-conspirators though he was not aware o f the 
performance o f those acts, nor even o f the existence o f the actors.”  
Hernandez v. United States, 300 F.2d 114, 122 (9th Cir.1962). I f  
warranted by the evidence, additional language may be added to 
the instruction to inform  the ju ry  that a conspirator may not be 
convicted o f a substantive offense comrnit.ed by a co-conspirator if 
commission o f the offense could not be reasonably foreseen as a 
necessary or natural consequence o f the unlaw ful agreement. See 
United States v. Roselli, 4"2 F.2d 879, 894 n. 25 (9th Cir.1970), cert, 
denied, 401 U.S. 924 (1971).
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FISCAL NOTE
SB 19: "An Act relating to the crime of conspiracy."
Page 2

Data on the number of cases and average sentences for conspiracy 
convictions is not available to the Department of Corrections 
since this has not been a crime in Alaska in the past. However, 
based on information obtained last session from the Department of 
Law, Criminal Division, it appears likely that the conspiracy 
statute would enable more effective prosecution of drug crimes in 
particular. Since conspiracies to commit murder, or kidnapping 
rarely occur, the impact on the Department is unpredictable.

The Department of Law predicts that the conspiracy law will 
facilitate more effective prosecution of cases involving 
multiple defendants and may encourage defendants to cooperate 
with the State to get reduced charges. The result will be more 
offenders sentenced for drug charges, rather than increasing 
sentence length.

According to 1992 booking statistics, there were 203 offenders 
incarcerated whose most serious charges were unclassified (10), 
class A (10) and class B (183) Misconduct Involving a Controlled 
Substance (MICS) offenses.

If this bill results in a ten percent increase in convictions for 
drug offenses about 20 additional cases will be added each year. 
Since 90% of the relevant MICS offense are class B felonies, the 
mean sentence length for a MICS B felony is used to calculate 
additional bed days. Mean sentence length is 20.1 months. 
Subtracting one-third of the sentence for statutory good time 
results in time served of slightly over one year. Twenty 
additional offenders serving one additional year would asult in 
7300 additional bed-days per year.

Because populations within correctional facilities are already 
exceeding emergency caps, it is assumed that these offenders will 
either be placed in Community Residential Center (CRC) beds, or 
that other offenders in the correctional centers will be 
displaced and moved to CRC beds. The daily cost of placement is 
$50.

The calculation used in computing the cosc is:

7300 beds days per year x $50 per CRC bed = $365,000.



Fiscal Note
SB 19: "An Act relating to the crime of conspiracy."
Page 3

The estimated costs are based on CRC beds since it is not 
possible to predict when the increases in incarceration would 
actually require adding more prison beds to the system. Cost of 
placement in a correctional center is approximately $100 per day.

The current prison beds are full. The Department's master plan 
indicates a need to build between 500- 700 additional beds by 
1996 if other measures to reduce inmate population are not 
addressed.

If this bill results in any substantial increase in convictions 
and prison sentences for offenses other that the 10% increase in 
drug offenses described above, or if sufficient prisoners cannot 
be diverted to community residential centers contract beds, then 
the effect of this bill may be to add increasing pressure on the 
already overcrowded correctional facilities.
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Alaska Court System

Fiscal Analysis 
SB 19

This bill creates a new crime of conspiracy to promote or facilitate a heinous offense.
Its purpose is to create a crime under which persons not presently prosecutable can be 
prosecuted.

The Department of Law has not estimated the number of prosecutions which will result 
from this legislation. When similar legislation was considered in 1987, the department 
projected a need for two additional attorneys, a paralegal, and a secretary, indicating a 
potentially large caseload. OPA has estimated that it will defend 25 co-defendants 
charged as a result of this legislation, in addition to those co-defendants represented 
by the Public Defender. Most of these co-defendants will be entitled to separate trials. 
Experience in other states and at the federal level demonstrates that conspiracy cases 
generally require extensive pre-tria l motion work, and are more likely to go to trial than 
other felony cases.

Page 2 of 3
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Alaska Court System

Fiscal Analysis 
SB 19

Personal Services

Pro Tern Superior Court Judge 
Anchorage, 12 months

Pro Tern Superior Court Judge 
Fairbanks, 6 months

Pro Tern Superior Court Juune 
Juneau, 6 months

In-Court Clerk, Anchorage

Salary Benefits Total

$24,150 $16,841 $40,991

12,251 8,439 20,690

12,075 8,420 20,495

27,108 11,816 38,924

$121,100

Page 3 of 3
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FISCAL NOTE

STATE OF ALASKA
1993 LEGISLATIVE SESSION

BILL NO. SB 19

A N A L Y S IS  (C o n t in u e d ) :

This bill creates a crime of conspiracy when two or more people agree 
to commit a criminal offense and one of them does some act in furtherance of the 
agreement. The bill extends the application of the conspiracy law to offenses 
against a person under AS 11.41, punishable as unclassified or class A felonies, 
and to offenses involving controlled substance, under AS 11.71, punishable as 
unclassified, class A, or class B felonies.

The Department of Law believes there will not be a significant 
increase in the number of cases due to the conspiracy law. Current law permits 
prosecution of those who directly commit crimes, as well as those who are 
accomplices (AS 11.16). Because our present accomplice law allows us to 
prosecute people who aid and abet a criminal, it is unlikely that the conspiracy 
law (which requires proof of an agreement to commit the crime) will result in 
significantly more cases being prosecuted. Instead, the crime of conspiracy 
will be added as another count in a case that would have been prosecuted anyway.

In those cases that cannot be charged under current law, the crime of 
conspiracy will permit some additional cases to be prosecuted and some fiscal 
impact could result, although there may be offsetting cost savings.

The major effect of the conspiracy law is to permit the introduction
of additional evidence in a trial. Thus the jury is permitted to hear, for
example, more evidence about the overall drug operation, rather than being 
limited to evidence about specific drug sales on specific dates. The jury does 
not therefore view those sales in isolation, but is allowed to see the "big 
picture", and the state's case is made stronger. We believe that defendants 
charged under the conspiracy law will cooperate with the state to try to get a 
reduced charge, and therefore fewer trials will occur. Another potential cost- 
savings is that multiple defendants charged with conspiracy will be able to be 
tried in a joint trial, rather than separate trials as is usually the practice
now. Naturally the effects of any new law cannot be predicted with precise
certainty. However, conspiracy laws and stiff drug penalties are nothing new 
in the rest of the country.

P n g *  _ 2 _  o f  _J2_



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY  

STATE OF ALASKA
130 Seward Street, Suite 400 
Juneau, Alaska 99801-2105

February 5, 1993

SUBJECT:

TO:

I-ROM:

Sectional Summary of SB 19 (Work Order No. 8-LS0246\A)

Senator Rick Halford 
Attn: John

Jerry Luckhaupt^)6|^s>- 
Legislative Counsel

You have requested a sectional summaiy of the above-described bill. As a 
preliminary matter, note that a sectional analysis or summary of a bill should not be 
considered an authoritative interpretation of the bill - the bill itself is the best 
statement of its contents.

Section 1 of the bill creates AS 11.31.120, the crime of conspiracy. That section 
would make it a crime for a person

(1) with the intent to promote or facilitate a serious felony offense;
(2) to agree with one or more other persons to engage in or cause that serious 
felony offense; and
(3) an overt act in furtherance of the conspiracy is performed by one of the 
persons involved in the conspiracy.

This section clarifies criminal liability for certain situations, provides affirmative 
defenses that may be raised by the defendant, and defines "serious felony offense." 
Conspiracy is punishable as an unclassified, class A, class B or class C felony 
depending on the classification of the crime that was the object of the conspiracy.

Section 2 of the bill amends AS 11.31.140(a) to provide that it is not a defense to 
prosecution for conspiracy that the crime the defendant conspired to commit was 
actually committed.

Section 3 of the bill amends AS 11.31.140(b) to provide only one conviction for 
conspiracy, attempt, or solicitation is permitted for conduct that was designed to 
commit the same crime.

Section 4 of the bill amends AS 11.31.140(d) permits a prosecutor to charge both 
conspiracy to commit an offense and commission of the underlying offense.

( S e r v Section* )L • ces



Senator Rick Halford
February 5, 1993
Page 2

Section 5 of the bill amends AS 12.25.125(b) to provide that a person convicted of 
conspiracy to commit murder in the first degree shall be sentenced to a definite term 
of imprisonment of not less than five years and not more than 99 years.

GPLrpl 
93-065. plm
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The Honorable Rick Halford 
Alaska State Legislature 
State Capitol

i O B  M a i m  S t b e c t  

K E 7 C M I X A N .  A K  9 9 9 0 1 - 6 4 8 9  

( 3 0 7 )  2 2 5 - 6 8 8 0

When I had the opportunity to speak before the State Legislature 
earlier this month, I expressed my deep concern about the escalation 
of drug activity in Alaska. We must recognize that the weakness of our 
state's drug laws sends an unfortunate message to those who would 
traffic in illegal drugs. I applaud your efforts to address this problem 
by introducing legislation calling for a state conspiracy law. The 
passage of such a law should dispel any notion drug organizations may 
have that Alaska is a safe haven for their illicit operations.

It is time to give law enforcement in Alaska the tools necessary 
to break the criminal organizations that prey on our youth. Your 
legislation is an important step toward achieving that goal. The 
enactment of a state conspiracy law would allow us to bring down 
entire drug organizations rather than just prosecuting the pushers 
who are easily replaced.

We cannot simply rely upon the federal criminal Justice system 
to deal with the rise of criminal organizations in Alaska. While federal 
conspiracy laws play a significant role in combatting criminal 
organizations, we must give the state's law enforcement community 
the ability to use effectively their valuable resources to stem the tide of 
drugs washing up on Alaska's shores. We must make every effort to 
ensure that state and local law enforcement can take the steps 
necessary to adequately protect our youth and our communities.

I am hopeful that the Legislature will act quickly to provide for 
this protection by enacting a criminal conspiracy statute.

S u p p o r t i n g



United States Attorney

U. S. Department of Justice

District of Alaska at Anchorage

February 18, 1992

Federal B u ild ing  <£ U .S . Courthouse 
222 West 7th Avenue, #9, Room 253 
Anchorage, A laska 99513-7567

FTS-868-507J 
C om m ercia l: (907)271-5071  
Fax N um ber: (907) 2 7 1 3 H T

The Honorable Rick Halford 
State Senate
Alaska State Legislature

Re: State Conspiracy Laws
Violent Crime, Drugs, Guns and Fraud 
Law Enforcement Coordinating Committee

It is important that the Legislature enact conspiracy laws to 
address violent crime, drugs, guns and fraud. This is an area of 
criminal law that has been neglected by the State for too long. 
Organized crime in Alaska must be adequately addressed.

Enclosed for your review is my article that was published in "The 
Anchorage Times" this past Saturday. The article sets forth my 
position on the need for State conspiracy laws.

It is vitally important for the welfare of the citizens of this 
State and local law enforcement that conspiracy laws are enacted 
this session. The laws should adequately address Alaska'a growing 
organized complex criminal element.

Please do not hesitate to contact me if I may be of assistance. I 
will be happy to meet with you. Your assistance and support is 
greatly appreciated by law enforcement and all concerned Alaska 
citizens.

Best Wishes.

WEVLEY WILLIAM SHEA 
United States Attorney

WWS: kjm 
Enclosure
cc: Chuck Farmer, Coordinator

Law Enforcement Coordinating Committee



F B I  N a t i o n a l  A c a d e m y  A s s o c i a t e s

A l a s k a  C h a p t e r

February 10,1993

Senator Rick Halford 
Alaska Slate Legislature 
Box V
Juneau, AK 99811

Dear Senator Halford:

The Alaska Chapter of the FBI National Academy Associates is once again 
supporting SenatB Bill 19 (An Act relating to the Crime of Conspiracy).

Alaska's criminal Justioe system will be enhanced with passage of this bill. Law 
enforcement In Alaska requires legislation which offers the ability through the judicial 
system to prosecute those Individuals or groups involved with the crime of conspiracy.

I have spoken with Chief O'Leary from the Anchorage Police Department and 
he ’absolutely" supports and concurs wfin this legislation.

We strongly support your efforts toward passage of SB 19,

Timothy W. Foster 
President

TWF/IJc

nrawA
OffioOXJ 6
txaoUtlV* Board

TottMS, laoth 
Atichoragt In t'l Airport 
Rafaty, P.O. Box 190623 
Anchorog*, Alaafca 99313-0624 
266-2405

* ta  1ftwr®or, 130th, JSise frwldu*
Mil MImo, 134th, Yr, South CentralADotorag* Polld Dopartnaat, *3*m Cortlll, 104th, V», Morthom 
Blij. On!!*, 103rd, VP, Boutharn4501 t, Hrrgrw at. 

Anchfitâ a, Alaata 
99307-15JB

K r r n cnaw.



A l a s k a  A s s o c i a t i o n  C h i e f s  o f  P o l i c e

February 4, 1993

Senator Rick Halford 
Alaska State Capitol 
Room 111
Juneau, AK 99801-1182 

Dear Senator Halford:

On behalf of the Alaska Association of Chiefs of 
Police I would like to express our support for
Senate Bill 19. For several years Alaskan law
enforcement has been united in its request to the
legislature for a Statute dealing with the Crime
of Conspiracy.

There have been many serious felony crimes 
committed over the years that may well not have 
occurred if law enforcement had been able to 
pursue the offenders utilizing a Conspiracy 
Statute. Limiting conspiracy to serious felony 
offenses only is a sensible approach that should 
alleviate some past concerns.

If we can be.of any assistance in the passage of 
your bill please let me know.

President

RLO/lp
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iTHE VOtCE OF THE TIM ES
Without a headline, a major cocaine ring is cracked
By WILUAM J. TOBIN

Early on a frigid Saturday morning 2 1/2 
weeks ago, federal agents —  with state law 
enforcement agencies partic ipating — 
staged one of the biggest d.-ug busts in An­
chorage history,

You didn’t read anything about it in die 
paper.

Not a word was published about the 
raids on three hangouts where 10 accused 
crack cocaine dealers were arrested.

There was nothing printed about a fed­
eral grand jury indictment that charged 11 
men and five women — the 10 who were 
arrested that Saturday morning and six 
others — with a whole series o f federal 
crimes ranging from conspiracy, drug traf­
ficking, the use of firearms as part o f drug 
dealing activities, operating crack cocaine 
houses, the preparation of false Ipirth certifi­
cates and rail of other illegal activities.

U.S. Attorney Wevley W. Shea promptly 
made available to the news media details of 
the Jan. 23 raids and copies of the 32-page 
indictment. The arrests and charges, for 
reasons unknown, simply were ignored —  
regarded as a non-event.

Also ignored was the U.S. attorney’s re­
port o f the arrests and charges that was 
hand-carried to the office o f Gov. Walter J. 
Hickel, with copies to Alaska Atty. Gen. 
Charlie Cole and to state Public Safety 
Commissioner Richard L. Burton. The re­
port, pointing out the 

3 success of the federal law 
enforcement action, re­
newed Shea ’s long­
standing recommenda­
tion fo r enactment o f 
state conspiracy laws, 
wliich he views as an es­
sential tool against orga­
nised crime in Alaska.

For being such an ap- -r0 K jn 
parent non-event, the lu u m  . • 
Jan 23 raids were part o f a massive crime 
crackdown. •

Consider
• The operation was led by the Federal 

Bureau of Alcohol, Tobacco & Firearms, in­
cluding more than a dozen agents brought 
to Anchorage aboard a Washington State 
Air National Guard transport

• Agents o f the Federal Bureau o f In­
vestigation, the Drug Enforcement Admin­
istration, the U.S. Marshal Service, the 
U.S. Customs Service and the Internal Rev­
enue Service wereinvolved.

•.;State;Qgendee represented in that 
raidu were Ib .̂AMeka-Stata Troopers, the*'

HOI)
6AH?
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3 Y  £XU$£F.AHC£ 
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C  I K 1  S T  H C A  Inc

iDrutf Intferdictibfi'Unit of the ‘Alaska N a-'

tional Guard, the Alaska Department o f 
Public Safety and the Alaska State Crime 
Lab.

• And, o f course, officers o f the Anchor­
age Police Department were very much a 
part o f the crackdown.

In days since the raids, two others o f the 
accused drug dealers have been arrested —  
raising to 12 the number o f those taken into 
custody. O f those, nine are still in ja il and 
three have been released on bail. The re­
maining four are fugitives —  subjects o f an 
on-going search that presumably extends 
well beyond Alaska.

Meanwhile, the indictment gives a clue 
as to how widespread this particular crack 
cocaine operation was in Anchorage. Ac­
cording to tire federal charges, this gang op­
erated from or ran so-called crack houses —  
fortified with a small arsenal o f semi-auto­
matic weapons —  at 11 locations:

9360 Campbell Terrace 
1315 HyderSti 
7601 Little Bend Circle 
4203 Dimond Blvd., No. B 
227 E. 12th Avc., No. 1 
227 E. 12th Ave., No. 2 

' 1027 Nelchina, No. 5 
9 3 7 1 0 (1 } ,  No. 3 
45340 No. 73
9332Seaftm* ’
601E.16th.-No.A3 >wir

In addition, for six weeks last November 
and December, the indictment charges, the 
gang rented a room at a hotel in the rail­
road area and used it as yet another place 
to make crack cocaine or to cut pure cocaine 
into diluted packages to increase the vol­
ume available for street sales.

In setting up the crack houses, the in­
dictment charges, tire “premises would be 
fortified, including the keeping of firearms, 
and a means of conducting crack cocaine 
sales established, such as creating a pass­
through slot in a door so that customers 
would exchange money for drugs without 
gaining entry.’’

They were sophisticated operations, fed­
eral agents said, and included the use of a 
communications system that involved elec­
tronic pagers and at least one cellular tele­
phone.

During one three-month period, July to 
September last year, one o f these pagers re­
ceived more than 2,000 calls, federal agents 
said.

John Bobb, resident agent in charge of 
the Bu reau o f A lcohol, Tobacco and 
Firearms in Anchorage, said the January 
raids and arrests were the culmination of 
an investigation that began in 1991.

Both he and Shea hailed the success of 
what they called a “coordinated takedown” 
o f a major drug ring that had been supply­
ing crack cocaine throughout the Anchor­
age area.

The arrests, Shea said, "dealt a major 
blow to the trafficking o f crack cocaine in 
.Alaska.”

At the same time, however, he warned 
that Anchorage and A laska are not im­
mune to crack cocaine —  wliich some think 
is just a problem facing the inner cities of 
America’s big metropolitan centers.

“It is available in Anchorage," he said, 
and “it is cheap, it is addictive." And, as this 
January crackdown makes clear, it is part 
o f a real and ugly underworld in Anchor­
age.

It is an underworld under attack by a 
hast o f men and women in law enforcement 
agencies in Anchorage — including the 
FBI, the BATF, the DEA, Customs, IRS, 
the U.S. Marshal's office, the Troopers, the 
Anchorage police. They’re out there on the 
front line, in a grimy and dangerous envi­
ronment

And their work, in this case, at least, 
doesn't merjt a headline, even on an inside
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OPIN ION
TAKINC A STANDWithout conspiracy laws Alaska easy target for organized crime

At.uka .6 uniijiiL* Approximately fill 
pvrtvril J  wir population rcniira in tho 
Anchorage urea. Much of Alaska’s re­
maining population is isolated Tliis iso­
lation and lack <£ a transportation infras­
tructure places a substantial burden on 
state aid local law enforcement.

Crane in Alaska is complex and orjpi 
nizod in the areas of illiat drugs. fraud. 
eorrupUjn and violent crime. Federal law 
enforcement agencies work dosely with 
state and local Agencies in combating 
crime This is a federal, state and local 
“team approach' with communication, 
coordination and cooperation to attack 
ftate-wde crane.

Federal conspiracy laws assist federal 
law enferament in dTectiwly addressing 
criminal organizations. A conspiracy is 
an agreemrait between two or mere per- 
ions to commit a crane or accomplish a 
legal purpooc through illegal action. Alas 
ka d es not have slate conspiracy laws 
Virtually all other states do.

local lew enforcement is tlio feral line 
of defense for (rime involving drugs, guns 
and vvlmre. Ttie Alaska State Troopers 
and Anchorage Police Department, as 
wcD as stale pro»aitor3, are severely re­
stricted without stale conspiracy laws. As 
the complexity of atminal organizatirns 
baa increased, the burden placed upon 
sta’te law entreement has increased

State prooccutoni should have the ba­
sic “Pols' In attack mine It is a Imticn-

Suite prosecutors cannot prosecute criminal organizations 
without conspiracy laws. Alaska’s problem is complex Jue 
to the previous state ’legalization’ of marijuana. .Alaska is 
looked upon as a haven for drug traffickers.

Wevley W illiam  Shea
dona liandicip not tn have state conspira­
cy laws lo address criminal organiza­
tions. The public should demand and 
have adequate protection

Anchorage over the past few years has 
became a base or transshipment point for 
complex criminal organizations. In the 
last eight months, the United States At­
torney for Alaska has initiated prosecu­
tion of the following criminal organiza­
tions.

•AiL X IC O l UARUVASA / COCAISE COS- 
SI1R.KCY

Hie Anchorage area was tlic site of 
nunviroua. wry high quality maqjuana 
“indoor grows." 'Hie marijuana was ex* 
ported to the Lower -18 in exchange for 
cocaine and cash. Hie U S Altome/a Or­
ganized tlnmc and Dnig Enforcement

Task Force led by die Drug Enforcement 
Administration and comjxx.ed of federal, 
state nnd local law enforcement investi­
gated and prosecuted the case. The con­
spiracy investigation involved the U S 
Attorney for the Eastern District of 
Washington.

•N ig bu as /fErti’>/vcuvsm«.y
Nigerian heroin traffickers established 

n smuggling conspiracy utilizing Anchor­
age International Airport as a transship­
ment point lo the lx>wcr 48. United 
States Customs has intercepted over CO 
pounds of pure China-wliili! heroin with 
a street value of $1 million per pound 
The taroin conspirr-cy operated primarily 
in New York, Florida and Texas The 
heroin originated in Thailand and was 
shipped t Andiorajre via Japan and the 
Philippines. The conspiracy investigation 
involved the U.S. Attorney Offices in 
Texas. Hawaii, Washington, New York 
and Florida.

•M u s u i l  Cull'S CHACK'COCAISt: cos- 
sm«r

Tin* Muslim Cnps gang •»( i Vngvlvs 
has attempted to make mi .ad* m the 
crack cncainc distnbuuon in AnrlmragO 
Recently Cnps were armkii in .\nchnr 
age on drug nnd pin charges Th? inves­
tigation involved the U S Attorney for 
the Central District oTCalifi.nun

State prosecutors cannot prosecute 
criminal organizations without a.nspini- 
cy bws Alaska’s problem is cum flex due 
to the previous slate “leg.ihzalmn" of 
mnnjujnn Alaska is looked upon a a 
haven for drug traffickers. In .iJdi ion. in­
dividuals Mho conspire to in.mu acture 
transport and distribute drugs I . k upni 
Alaska 3:» a “permissive* environment 
since Alaska has no conspiracy ki*.> ^‘r 
tunllv all other states have conspiracy 
bws

Che • he past 18 years, suae a uJ Uni 
law en/o •cement, us well us cnrcemcd 
aUzz.n n- ganiznlions, such as the Anchor- 
rge C‘ ninber of Commerce have 
stressed the importance of the Alaska 
stnte Li gislnlure enacting con .piracy 
laws it address criminal nrgnni- almm

fl.#A»*vi i |h«* I egi-lilon- h.l' fill'd {o
,o1 oi t h r  g.i\i n.i r ha.- lint >ap|*.r:i«l me 
cOmpmiir. legislation

Ihr US Attorneys lavs Kuforvetr.eui 
t "ordm dmg Commut •• rumpnsed wl 
feileml. suite and kcal law enforcement 
ngenne roaignifis th.it Alaska laws ore 
not adequate to Ir-v* tlie mmmal or 
gaiii/alions in Alaska This is cspmally 
true in the arva of drugs. pins and vio­
lence More cases ,*re pron-cuted ftdond 
l\ due to inadequate Male laws

The Federal Court System in Alaska 
is no: adequate u> handle die drastically 
increasing cnmmal element in Alaska 
Dial thrives on drugs, guns, fraud and 
corruption Alaska Attorney General 
Charles Cole, as well ns local district at­
torneys. supp -rt enacting adequate state 
conspiracy lows lo oddnroa die cntnin.il 
environment in Alaska

The Anchorage Ch.imhi t <>f Coin 
it.- ns -  . i n t i nj s' ti - tlv.it«r.v W . d t e r  1 Ii c k  

el and ex.net roed ligislati.ro will ag-iin l» 
addressing Alaska's nwil for ronspirncy 
laws The Anchorage ChantN-r of Com 
merve urges all Alaska citizen* to sup 
port the enactment of conspiracy laws 
necessary to address an inaretaing crimi­
nal element in Alaska

|Vrv«ry tVA«r> fiA) a << 5 it fr ii>
c u  d l a x !  f t » n «  < »pnr.v«i r* j S i z eOb rrt n«wr-*̂  rr*to /*• Minn pthftr ( P»* 
A/ f r w


