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Law Office of Jeff Bus/i
Senate BuiCtCing
175 S. Fratt/tCm St., Sic. 318
Juneau, AK 9.9801
(907)463-4150
Fax: 463-4U53

March 9, 1993

Robin Taylor

Chair

Senate Judiciary Committee
Alaska State Senate
Capitol Building

Juneau, AK 99801

Re: SB 149; Recodification of the Alaska Banking Code
Dear Senator Taylor:

| am the attorney that was hired by the Division of Banking, Securities and
Corporations to draft the recodification of the Alaska Banking Code. This bill was
recently introduced by the Senate Labor & Commerce Committee, as SB 149, and
referred to the Judiciary Committee. The purpose of this letter is to provide the
committee with some back-up materials and to request that you consider scheduling a
hearing on this important piece of Ie%islation. This recodification project, and the current
bill, are strongly supported not only by the Administration, but also by the Alaska financial
institutions.

Enclosed for your reference is a sectional analysis of the bill. Also enclosed is a draft
set of aegulanons, which would be adopted by the department once the new code is
enacted.

If you have an (1uestions about the bill, the sectional analysis, or the draft
regulations, please feel free to contact me or Willis Kirkpatrick (465-2521). Thank you
for your consideration of this request.

Sincerely,






SENATE BILL 149
RECODIFICATION OF THE ALASKA BANKING CODE
SECTIONAL ANALYSIS

Section 1. Technical change. Alaska no longer issues a "charter,"”
so references to that term are eliminated throughout the statutes.

Section 2. Technical change.

Section 3. This is current AS 06.05.025 and 06.05.040, mostly with

minor technical changes. Recognizing that examiners should not be
precluded from merely investing in banks, we have changed the
provisions to allow an examiner to own up to 5% of the voting stock
of another institution; this will allow simple investments but will

not pernit an examiner to have a controlling ownership interest in
a bank.

Since the department examines all financial institutions, not
just banks, the provisions relating to exams have been moved to AS
06.01, the chapter that applies to all financial institutions.

Section 4. Changed to bring the section up to date, given that the
list of federal agencies in the current statute is inaccurate. The
change w ill make the statute apply regardless of what changes occur
in the future to the names of the federal agencies.

Also, at the banks' request, "corresponding”™ was removed in
(2) to allow the department to equalize competition between
financial institutions regardless of what they are called.

Section 5. Current AS 06.05.060(a) and (b) . Only change is to
clarify that this section applies only to records relating to
financial institutions, not all records of DCED.

Section 6. (a) - (d). New cease and desist provisions, to more
accurately set out the procedure used by the department; existing
law has been confusing. These new subsections are generally taken
from the FDIC Act (12 USC 1818(b) (1)) and the Alaska Securities Act
(AS 45.55.200(a)), both of which have proven track records. (d)
will permit the department to issue temporary orders before a
hearing, to ensure preservation of the status quo (like a TRO).

(d) Current(b) , amended to make it clear that public hearings
need not be heldin cease and desist proceedings.

(e) Current(c) & part of (d) , without substantive <change; the
rest of (d) has been moved to Section 8 of the bill.

(f) Current (e).

(g) Defines "unsafe or unsound practice.”

Section 7. This section consolidates all penalty provisions from AS
06 relating to financial institutions. E xisting penalty
provisions, scattered throughout the code, are repealed in this
bill.

(a). The criminal sentences on individuals are generally kept



the same as in current law. However, this will raise the potential
corporate sentences from the current $20,000 ($1000 for trust
companies) to $200,000, under AS 12.55.035(c)(B). This subsection
supersedes current AS 06.05.065(e), 06.05.090(c), 06.05.210(b),
06.05.235(d), 06.05.520, AsS 06.20.320(b), and AS 06.25.320.

(b). Supersedes current AS 06.40.160(b).

(c). This is consistent with current AS 06.05.380(c),
06.05.500, and AS 06.25.060; current AS 06.05.510 seems to make it
only a misdemeanor for the same violations, but a single consistent
penalty is more appropriate in all these cases. Supersedes current
AS 06.05.380(c), 06.05.500, 06.05.510, AS 06.25.060, 06.25.070, and
AS 06.45.320.

(d) . Penalizes receiving a deposit after being notified by the

state or federal regulators that the institution is insolvent.
Under the Credit Union Act, this is currently a Class A felony (AS
06.45.330). The general criminal law makes defrauding creditors a

misdemeanor for up to $500, a Class C felony for $500 to $25,000,
and a Class B felony for more than $25,000 (AS 11.46.730(c)). We
have decided to go v/ith the Class C felony for these cases.
Supersedes AS 06.05.490 and AS 06.45.330.

(e) and (f) . For intentional violations of the code or the
department's orders; taken from Securities Act, AS 45.55.200(b).
Note that (e) also applies to people who cause others to violate
the code or department orders. A person assessed an administrative
penalty would have a right to a hearing under AS 06.01.030. The
differential rates for institutions as opposed to individuals is
common in other states. See FL and OR below. For point of
reference, here is a summary of what some other states allow for
administrative fines:

IN allows up to $15,000 per violation (sec. 28-11-4-9).

GA allows $1000 per day per violation, until corrected (sec. 7-1-
91) .

OR allows $2500 per violation for individuals, $50,000 for
institutions (sec. 708.980).

FL allows $10,000 per day i f the violation is due to
recklessness; and $50,000 per day for individuals and $500,000 per
day for institutions if the violation is intentional (sec.
655.041).

By the way, the FDIC penalties are also very high — $25,000 per
day for reckless actions, up to $1 million per day for intentional
violations (12 CFR 308.116).

(g) . For non-intentional violations, taken from AS
45.55.200(c); also applies to those who cause others to commit a
violation.

(h) . Supersedes AS 06.01.010(c) and AS 06.05.505. These
figures seem consistent with those used in other states. However,
for late call reports the FDIC uses a sliding scale based on the

size of the institution and whether the conduct is repetitious,
charging from $100 to $2000 per day (12 CFR 308.132).
(i) . Current AS 06.05.065(e).

Section 8. This is part of current AS 06.01.030(d), which is moved



because it did not belong as part of the section on departmental
orders.

Section 9. This section lists most of the department's powers with
respect to banks. To the extent the list refers to powers
contained elsewhere in the code, the reference here is unnecessary,
but it does offer a relatively comprehensive laundry list. In
addition, (b)(13) and (14) give the department essentially
unlimited authority to issue orders to get compliance with the
code.

Current AS 06.05.005(3) has been repealed; neither the
department nor the banks could determine what it meant or what was

its purpose. Some current sections have been repealed elsewhere
and included in this section. They are

(a)(2). AS 06.05.070 is repealed, and here it simply states
that the department will provide for bank records retention through
regulations.

(b)(1). Current AS 06.05.030, although we have removed the
authority of the department to relieve a bank from the examination
fee; this seemed appropriate given that fees for specific exams

have been replaced with an assessment system. See AS 06.01.010(d).
(b)(6). Current AS 06.05.005(2).

(b)(7). Includes current AS 06.05.015. In (J), we have added
authority to require loan loss reserves for loans classified as
"doubtful."” We also eliminated reference to "FDIC" exams and
substituted "federal"”™ exams, to include the Federal Reserve Bank.
Section 10. Amended to make the reporting requirements as to
signhatures consistent with FDIC requirements, so that the same

reports can be wused by the banks for both state and federal
agencies.

Section 11. Here and in Section 12 of the bill, references to state
"charter" have been removed as obsolete. Also, we removed
reference to "lending" institutions to make the terminology

consistent with that used in the rest of the code.

Section 12. Adds an exemption for mortgage loans existing at the
time of hire. This section will no longer disqualify a person from
working as a bank examiner if the person has a home mortgage loan
with a state bank.

Section 13. Amended to clarify that all actions of the department
under this chapter, not just the adoption of regulations, are
designed to promote a sound banking system.

Section 14. These changes are primarily stylistic, to clarify the
section's meaning.

Section 15. Amended to provide that the notice of charges for new
accounts need only be provided where accounts are opened; for
example, there is no reason to require this at a bank's automated
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teller machine (ATM).

We w ill also clarify in regulation that "clearly post" can
include wusing pamphlets or brochures, provided they are &easily
accessible and there is some notice or sign indicating their
location.

Section 16. The phrase in current statute, "the extent necessary to
meet the needs of customers,” might be interpreted either to mean
"to meet existing orders™ or "to meet anticipated demands." This

change, proposed by the banks, clarifies the meaning.

Section 17. The repealed language is all contained in other
subsections — the three day maximum closure is now contained in
(e) ; the branch bank variance is now in (f) . See Section 19,
below. The reduction of necessary prior notice of a holiday
closure, from 15 to 7 days, was done at the request of Northrim
Bank.

Section 18. Many stylistic changes. We changed the notice
requirement to be before closure, if possible, and otherwise as
soon as possible after closure. Also, we removed the requirement

that the Comptroller of the Currency be notified of these closures
— that is a matter that should be left to the comptroller and
federal regulation. Finally, at the suggestion of First Bank, we
clarified the final sentence in the subsection.

Section 19. (d) . This is new, to cover the Key Bank "neighborhood
day" situation.

(e). Currently in (a) . The three day maximum closure applies
not only to holidays, but also to board declared closures, but it
does not apply to branch banks operating under a department
approved different schedule.

(f). Currently the last sentence in (a).

Sections 20 & 21. At the request of the banks, we have changed this
statute to clarify that bank records need not be released pursuant
to subpoena. Given that subpoenas can be obtained routinely from
the court clerk without judicial review, to permit release of the
info in response to a subpoena would amount to an elimination of
any customer confidentiality, and has resulted in a huge burden on
the banks.

Section 22. This is new, also at the request of the banks. The
current cost of responding to information requests is very high,
and it is reasonable to provide the banks with reimbursement for
these costs.

Section 23. First, the subsection is modified to apply to all banks
— the distinction of "commercial®™ banks is meaningless in Alaska
law, and there was no reason for the exception for members of the
federal reserve system. Second, the subsection has also been

changed to provide that reserve requirements w ill be set by



regulation be based on the bank's liquidity needs (rather than as
a means of protecting against capital impairment). There has been
confusion in the past over the purpose of the reserve requirements.
It should be noted that the Comptroller sets reserve requirements

in federal law, but those requirements are not based on a bank's
liguidity needs, but rather as a method to manipulate the supply of
money in the U.S. Finally, we have changed "reserves"” to "reserve

fund"” to avoid confusion with loan loss reserves.

Section 24. This change w ill give the department more discretion in
regulating problem banks. If a bank falls below the reserve
requirements, it will not automatically be prohibited from making
loans or paying dividends — that will be up to the department.

Section 25. This adopts the general lending limits wused by the
O ffice of the Comptroller of the Currency (OCC). The definition of
"fully secured”™ will be put in regulation, probably requiring
collateral equal to 100% of loan balance. The list of transactions
not included in these calculations is generally taken from current
subsection (b), with an addition in (3) of loans collateralized
with assigned deposit accounts. This list is generally more
liberal than OCC regulations, except for the requirement that
cannery products and products in transit be insured to be exempt.
The definition of "products in transit” in (4) is taken directly

from current regulation and is not a change in current law.

Section 26. Amended to make loans unconditionally guaranteed by
the state, such as AIDEA, also not count toward the loans to one
borrower limitations.

Section 27. Expands the prohibition for bank loans to include loans
collateralized by stock of any of the bank's holding companies,
unless the stock is publicly traded, and to unsecured loans used to
purchase stock of either the bank or its holding companies. Adds
an exception to this rule for situations of bank acquisitions or
mergers, with department approval.

Section 28. (g) . New provision allowing the department to adopt
regulations defining when a loan made in the name of one person or
entity will be attributed to another for purposes of calculating
the lending limits in this section. This is taken from the

recommendations of Montana's advisory committee that reviewed that
state's banking code.

Section 29. (a) . Combines existing (a), (c¢), and (d) . Specific
loan-to-value (LTV) and term restrictions have been eliminated and
replaced with a requirement that real estate loans be made
consistent with sound bank policies. Also, the section's
application is expanded to apply to all loans where the primary

security for the loan is real estate, not just those on improved
real estate; thus, current (e) and (f) were eliminated along with
AS 06.05.206 and AS 06.05.211. Existing (g) has been eliminated as
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obsolete.

(b) . From <current subsection (b) ; changed to apply to
junior liens, not just seconds.
Section 30. Several changes are proposed to this subsection.
First, we clarify that all normal lending restrictions apply to
loans to directors, officers and bank employees, in addition to the
specific limitations of this section. Second, directors are added
to those subject to this section. Third, the threshold for

application of the section is raised to $100,000 in the aggregate,
and up to $250,000 for personal primary residences of directors,
officers and employees. We have also repealed the final sentence,
since loans are defined in AS 06.05.540 to include overdrafts,
making this sentence unnecessary.

There has been some confusion in the past whether a bank's
board of directors could act through a committee for the approval

of these loans. AS 10.06.468, incorporated under this act, would
allow this, except for loans to directors which would s till require
full board approval.

Section 31. This subsection has been amended to remove specific LTV

and term restrictions, and make these loans generally subject to
the same restrictions as all real estate loans under AS 06.05.207.
Section 32. Changed to make this merely a prohibition; penalties
are provided in AS 06.01.035 for all .iolations of the code,

including this section.

Section 33. This section has been confusing and somewhat
controversial in the past. We have rewritten it to make sense.
The standard adopted here ~ knowingly or with gross negligence - is

strongly supported by the banks, because they feel that a simple
negligence standard might discourage people from becoming bank
directors.

Section 34. This section probably could be repealed, since federal

law arguably preempts the state law . (We have repealed AS
06.05.220 for this reason.) However, for clarity, this section is
left in. The reference to AS 06.05.220 has been changed to refer

directly to the applicable federal statute.

Section 35. The section currently is incorrect in its reference to
"real estate,"” since it actually applies to both real and personal
property, so this has been fixed. Also, the section has been
broadened in several respects, to allow a bank to hold

1) property used for promotional purposes, such as a boat; of
course, any asset so held will have to be used exclusively for bank
purposes;

2) a building in which bank offices are located, even if only
a portion of the building 1is used for the bank (this is already
being done by several Alaska banks, arguably in wviolation of
present law); and

all



3) real estate for future expansion, subject to

department approval.
As for the reference to bank building corporations, these are

now covered under the section relating to subsidiaries, AS
06.05.272 .

Section 36. Conforming amendment only.

Section 37. Conforming amendment, since provisions relating to out-
of-state bank holding companies (BHC's) have been moved to new AS
06.05.570.

Section 38. We have added a permitting system for all bank holding
companies that wish to purchase a bank or bank holding company
doing business in Alaska.

Section 39. Conforming amendment.

Section 40. New subsection, taken from current 3 AAC 02.910(b).
This provides for an exemption to the normal rules applicable to
BHC's, and it is more appropriate for the exemption to be in
statute, rather than regulation.

Section 41. Technical changes to make it clearly consistent with AS
06.05.205.

Section 42. Technical changes to make the language consistent with
AS 06.05.230.

Section 43. There are several proposed changes to this section.

The amendments add an exemption from borrowing limits for
repurchase agreements; raise borrowing |Iimits without necessary
department approval from 100% of capital and 50% of surplus to 15%
of assets — this will be an approximately 50% increase in the
lim it for most banks (this new standard, 15% of assets, is
currently used in the Mutual Savings Bank Act, AS 06.15.180(2));
remove a redundancy regarding borrowings approved by the
department; and finally, the adjective "unimpaired” is meaningless

and confusing, and is therefore removed.

Section 44. In (2), the change clarifies that when a bank pledges
property for a mortgage, the pledged property must be the subject
of the purchase transaction. Also adds a new paragraph (3), as
suggested by several banks, to permit a bank to pledge assets to a
federal reserve banjc or a federal home loan bank. This language
was taken from WY, sec. 13-3-203. (However, such borrowings will
still be subject to limitations of AS 06.05.255.)

Section 45. This is current AS 06.05.485. The second sentence was
added to clarify that this section does not prohibit a bank from
issuing warranty deeds.

prior



Section 46. This b ill repeals the list of specific permissible bank

investments in statute. These specific investments, as well as
others that may be appropriate, w ill now be set out in the
regulations. This is important, because new investment
opportunities seem to come up frequently, and requiring the
department to get legislation passed each time has proven

burdensome and unpredictable.

Section 47 . (a) . Adds a provision to permit banks to have
subsidiaries, in most cases subject to department approval. The
department intends to approve Ilimited underwriting activities,
probably on a case-by-case basis. "Subsidiary” is defined in AS
06.05.540 to be corporation more than 50% owned by the bank.

(b) . Sets a lim.t on the amount a bank may invest in
subsidiaries, and <clarifies that a bank may not use its Ilending
authority to avoid the investment limits.

(c). Makes it clear that subsidiaries are subject to

examination.

Section 43. Clarifies that these are alternative requirements.

Section 49. (a) . Makes the Alaska Corporations Code applicable to
banks.

(b). Sections of the Corporations Code that are inapplicable
to banks are as follows:

AS 10.06.010(4-8). General corporate powers, specifically
limited here and elsewhere for banks.

AS 10.06.105(a). Requires a corporation to have "inc.,” Itd .”
etc. in its name.

AS 10.06.325/ 10.06.385 - 10.06.388, & 10.06.420(i). Deal with
redemption of shares; This revised banking code sets up specific
provisions for stock redemption in AS 06.05.320.

AS 10.06.356. Permits shares to be held by nominees. This s
inconsistent with the philosophy behind AS 06.05.450, that all
shareholders and the department have a right to know all
shareholders of a bank.

AS 10.06.358 - 10.06.360. Dividends; covered by AS 06.05.440 -
06.05.445.

AS 10.06.370. Specifically applies only to regulated
investment companies.

AS 10.06.430. Provides that the "books and records of account"”
of a corporation must be available for inspection by shareholders.
To avoid anyone misinterpreting the code to allow a shareholder to
see a bank examination, this was excluded.

AS 10.06.453. Provides that the number of directors may be one
or more, and if not designated, three. Current banking code (AS
06.05.435) requires at least five directors, and we have retained
that in this recodification.

AS 10.06.460(b). Restricts reasons a director may be removed.
We have provided for removal of bank directors by the department.

AS 10.06.485. Loans to directors, officers and employees;
already covered in AS 06.05.210.



AS 10.06.522 - 10.06.526. Reorganization of corporations in
bankruptcy; this is covered for banks und'r liguidation provisions.
Article 8 (AS 10006.530 - 10.06.582). Organic change (mergers,

etc). These are covered under AS 06.05.462.
Article 9 (AS 10.06.605 - 10.06.678). Dissolution; covered
under the liquidation article.

Article 10 (As 10.06.705 - 10.06.788). Foreign corporations;
covered under new article on interstate and international banking.
Article 11 (As 10.06.805 - 10.06.868). Biennial reports and
corporate tax. Banks pay an assessment under AS 06.01.010 and are
subject to annual examination and frequent reporting requirements.
AS 10.06.863. Appeal of foreign corporation to Superior Court

for revocation of certificate of authority; all appeal processes
for banks w ill be handled under AS 06.01.

AS 10.06.865 & 10.06.915. Appeal to commissioner for refusal
or cancellation of certificate of authority; all appeal processes
for banks w ill be handled under AS 06.01.

AS 10.06.960. Applies only to native corps.

AS 10.06.990(30) & (36). Definitions for "paid in capital” and
"retained earnings"; we have provided definitions for all aspects
of a bank's capital accounts in AS 06.05.540.

Section 50. (a). Raises minimum capital requirements to $2 million
for banks in Anchorage and Fairbanks, $1 million for other
communities (to allow possible formation of small community banks).
However, this clarifies that these are absolute minimums, and that
the actual requirements will be set in each case by the department.
(At present, all Alaska banks have capital amounts far greater than
these minimums.)

(b) . To the extent this may be interpreted as inconsistent
with AS 06.05.320, we have amended that section to allow stock
redemptions if approved by the department. Otherwise, technical
amendments only.

(c). Technical amendments only.

Section 51. Present AS 06.05.310 provides for an assessment of
shareholders procedure that the department may purportedly order

when a bank's capital is impaired. Since this process is
essentirlly unenforceable and, in our experience, unreasonable,
this assessment procedure is repealed here and replaced with a
simple process for the department to order a bank to increase
capital, in whatever manner the bank chooses. This new section is

taken from Indiana (sec. 28-13-4-7).

Section 52. Changed to permit bank stock redemptions with
departmental approval.

Section 53. Changed to require prior department approval before any
significant change in bank ownership or before a change in bank
control.

Section 54. Clarified to ensure that all stock sales are subject to
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this requirement, not just those at the corporate formation stage.
[Note to Revisor: Please amend section title accordingly.]

Section 55. Present AS 06.05.345 is split; new AS 06.05.344 deals
with the application for approval process, while AS 06.05.345
retains the provisions relating to articles of incorporation.

(a). Current AS 06.05.345(c). Clarifies that prior approval
of director for bank plan is required before articles of
incorporation will be issued. Also eliminates requirement for
triplicate filing of articles (also changed in (h)).

(b) . Current AS 06.05.345(d). The amount that an applicant
must submit to the department has been doubled to $2000; this will
afford the department a bit more protection, assuring a better
chance of repayment of its costs. Current amounts charged have
been in statute at least since 1978 and need raising. By way of

comparison, OR charges a non-refundable $2500 (sec. 707.070).

(c). Current AS 06.05.345(e).

(d). Current AS 06.05.345(f).

(e). Current AS 06.05.345(g).

(f). Current AS 06.05.345(h). Change to (4) is designed to
clarify that the capital requirements are those set by the
department. Otherwise, one technical change, and one other change
to not duplicate the Corporations Code.

(g). Current AS 06.05.345¢(i).

(h). Current AS 06.05.345¢(j).

Section 56. Changed to incorporate the Corporations Code, and then

eliminates requirements already covered by that code. Also, (2) is
clarified to make sure that no-par stock is not allowed, and (3) is
clarified to allow articles to say "5 to 25" directors, instead of

giving a specific number.

Section 57. Allows amendment of articles by a majority of
shareholders, or more — this is consistent with the Corporations
Code, AS 10.06.504 - 10.06.508. As for filing amendments to
articles, these will be done in the manner provided in the

Corporations Code.

Section 58. Amended to clarify that certificate of incorporation

comes first, certificate of authority later. Incorporation allows
a bank corporation to set up a facility and get subscriptions paid
in, but not to do any banking business. AS 06.05.395 has been

merged with this subsection.

Section 59. (b)(1l). This is the same as AS 06.05.380(b); the latter

has been repealed. Also, the department does not require a bank to
carry a specific amount for undivided profits, so that has been
removed.

Current (b)(4). This is repealed because we will no longer be
requiring FDIC insurance in all cases. See Section 61.

Section 60. Current AS 06.05.480.



Section 61. Changed to make FDIC insurance optional, at the

department's discretion. This is primarily designed to allow for
the formation of small commu lity banks, and to allow other banks to
use alternative insurance if it becomes available. [Note to

Revisor: Please correct title to this section.]
Section 62. Conforming amendment.

Section 63. (a). Most of the requirements of this section that are
deleted are <covered in the Corporations Code, particularly AS
10.06.223 .

(b). Provides that the executive offices of the bank must be
designated in the articles or bylaws, and a current copy of the
bylaws must be kept on file with the department. We are
eliminating any definition of executive or managing officers from
the code.

Section 64. These are almost all technical changes, except for
(f) @3, which is eliminated because we are eliminating the
requirement for FDIC insurance. As for (a) , the amounts have been
raised for processing an application — see comments to new AS
06.05.344 in section 55 of the bill. The definition for "mobile

facility branch bank" is taken from 3 AAC 02.910(a)(5).

Section 65. ATM's will no longer be subject to general branching
laws; there is no reason that the lengthy application process for
a branch should apply to a bank's opening of an ATM.

(a) . Permits banks to set up wholly-owned ATM's in bank
offices without department approval; these machines may be
exclusively for use of the bank's customers.

(b). Permits a bank to establish a wholly-owned ATM outside
the bank with prior approval of the department; these machines must
be made available to other banks.

(c) . Simplified application process for ATM'sthat are off
bank premises, generally taken from Arkansas sec. 23-32-1304.

(d) . Permits bank to invest in an ATM <corporation (like
Options). These operations will not be directly regulated by the
department, although the investments themselves w ill still be

subject to safety and soundness considerations upon examination.

Section 66. Repealed language w ill permit staggered terms for bank
directors lik e that provided in the Corporations Code, AS
10.06.455.

Section 67. Added language w ill allow the qualifying minimum amount
of stock that a director must own to be jointly held, and will

allow the department to approve other situations when a director
need not meet the minimum ownership requirements, such as where the
bank is wholly owned by a bank holding company.

Section 68. (f). From current AS 06.05.437(b).
(g). New, to give department authority to remove or object to
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certain persons as directors. Taken generally from FL and GA.

Section 69. (a). Repealed language is covered by AS 10.06.483(b).
Second sentence is amended to allow the board to pick the best
possible person for CEO of the bank, even if that person is not on
the board; if the bank chooses a non-board member as CEO, that
person becomes an ex officio member of the board, to make sure
he/she is kept aware of what the board is thinking and doing.
(b). We moved the requirement to report changes in directors
to the previous section, which deals specifically with directors.

Section 70. Although the department cannot actually order that an
employee of a bank be fired — that is the sole responsibility of
the board — this subsection v/ill allow the department to
essentially recommend an employee's removal, if necessary; if the
board refuses, the directors risk personal liability should damages
occur thereafter due to the fault of the employee. This change was
recommended by the Conference of State Bank Supervisors (CS3S).

Section 71. Minor change to clarify that board meetings are held
for many purposes, not just to investigate the affairs of the bank.

Section 72. (e). Allows teleconference board meetings; taken from
the Corporations Code, AS 10.06.475(a).
(f). Present AS 06.05.238.

Section 73. Clarifies that dividend distributions are subject to
possible restrictions under AS 06.05.307(c).

Section 74. Generally just technical changes; clarifies that
requirements of this section are in addition to those in AS
06,05.442.

Section 75. Changed to allow a bank, with department approval, to

carry a negative balance in the undivided profits (U.P.) account,
and prohibits dividends until this negative U.P. account balance is
replaced and the surplus account is fully restored.

Section 76. This section has been combined with AS 06.05.443.
(a). Currently the first part of sec. 443.

(b) (1). Current sec. 443 (1) and (2); there was no reason for

a one-year provision for judgments, so this was eliminated. This
is consistent with departmental powers in AS 06.05.005 (b) (8) (I<) .
(2). Current sec. 445(1); the reference to “"debt" s

changed to make it clear that this refers to money owed to the
bank, not by the bank.

(3). Current sec. 445(2).

(4). Current sec. 443(3).

(5). Current sec. 445(3); under this proposal, stock may
also be carried at market value, rather than par.

(6). Current sec. 443(4).



Section 77. Modernized to allow for the maintenance of this record

of shareholders in a form other than a book. Also, clarifies that
inspection of the record is available for the department, while
shareholders w ill have access to a list of current shareholders.
Before each annual meeting, the bank w ill also need to comply with

AS 10.06.413, which requires preparation of a list of shareholders,
including names, addresses and numbers of shares owned.

Section 73 - 80. Technical amendments only.

Section 81. AS 06.05.466 currently set out a procedure for
dissolution of a bank before issuing a certificate of authority.
The proposed revisions to this section retain the same grounds for
dissolution in these situations, but permit such a dissolution to
be effected as with any other corporation under the Corporations
Code.

Section 82. (a). This is generally taken from current AS
06.05.470(a), although it has been expanded to clarify that the
department may close and take possession of a bank for violations
of the banking laws or orders of the department.

(b) - (c). This <clarifies the process for bank takeovers
the department. Under the Supreme Court's decision in Hoffman v.
State. _ P.2d __ , No. 3845 (Alaska May 29, 1992), an opportunity
for hearing must be provided to interested parties before a bank
may be liquidated by state or federal authorities. Since, as a
general rule, it is in the best interest of the public and

depositors to minimize the time a bank is closed when it is being
liguidated/transferred, the procedure set out in these subsections
provides for hearing at the time the department first identifies
the bank's problems and confronts the board with them.

(d). This is present AS 06.05.470(d) ; however, we have reduced
the time allowed to request a hearing to two days, to expedite the
process and enhance the chances that the bank will be reopened.

Section 83. Repealed language is now contained in sec. 468(c).
Section 84. Clarifies that transfers in anticipation of department
takeover for whatever reason, not just due to insolvency, are

voidable. New language is taken from current AS 06.05.495, which
is repealed.

Section 85.

AS 06.05.471. This section is essentially just a
recodification of current AS 06.05.470(f), (j) and (k).
AS 06.05.472. Recodification of current sec. 470(1) - (n). In

(a)(l) and (2), the values were raised from $10,000 to $100,000,
because the FDIC has complained that the Ilower amount requires

frequent, unnecessary court appearances. In (a) (3), also at the
request of the FDIC, the provision was changed to allow a receiver
to make partial distributions before a final accounting is

prepared.
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AS 06.05.473. Existing sec. 470(j) - (y), generally with only
technical amendments.

(c) . Present sec. 470(p) and 465(f), but modified to allow

department to turn over unclaimed property and safe deposit box
contents to the Department of Revenue under the Unclaimed Property

Act at the conclusion of the liquidation, rather than having to
hold the property for five years.
(g) . Clarifies that secured claims based on pledged

under sec. 260 fall behind the general depositor preference.
AS 06.05.474. Current sec. 470(z).

Section 86. Many of these definitions are taken from the existing

code. Ones that have been changed, or are new, are

(1). Taken from 3 AAC 910(a)(1).

(3). Changed to make the definition primarily focus on
accepting deposits (the first part of the definition v/ias generally
taken from OR and 1ID) ; the rest of the section was updated to

remove archaic language.
(4). Changed to take out internal references to "branch” that

make the existing definition circuitous, and exempts ATM's from the
definition.

(5). AIl aspects of a bank's capital are defined in this
section, to remove the ambiguities that exist in current law. This
definition of "capital” is generally taken from IN.

(6). From 3 AAC 02.910(a)(9).

(10). From current AS 06.05.235(h)(1).

(12). From AS 06.01.050¢(3).

(14). From OR, sec. 711.305 and AS 06.05.305(a).

(15). Loosely adapted from OR, sec. 711.405; (A) and (C) are

the two traditional definitions for insolvency - see Annot. 81 ALR
1160.

(16). Defines "international bank"”™ as a bank that is from
outside the United States.

(17). Defines "interstate bank" to include any bank chartered

in a state other than Alaska and national banks operating outside
Alaska.

(18). From IN, sec. 28-1-13-1.2, with some modifications; note
that it includes guarantees, overdrafts, letters of credit and loan
commitments.

(19). From WY, sec. 13-1-101(a)(xii).

(20). Current AS 06.05.235(h)(2), amended to exclude
international bank holding companies from the requirement that they
be registered with the federal government.

(21). Current AS 06.05.235(h)(3).

(22) . Changed to remove the reference to charters, which no
longer exist in Alaska.

(24). In conjunction with new AS 06.05.272, proposed in this
bill, this will allow banks to operate subsidiaries that are not
directly in the banking business. This definition is taken from
the Alaska Corporations Code and is the same as that used by the

FDIC.
(25). Current law does not define the essential elements of
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capital, which has caused some confusion in the past. This bill
sim plifies the terminology and makes it consistent throughout, and
then all terms used are defined here.

(27). Defines when a bank will be deemed to be in trouble.

Section 87.

The new article on interstate and international banking is
loosely inspired by NY, IL and GA lav/. However, we have tried to
think of what is specifically needed and desired in Alaska.

AS 06.05.550. (a). Authorizes international and insured non-
Alaska banks to branch by purchasing existing Alaska institutions.

"Interstate, K" "international," and "recently formed"” banks are
defined in AS 06.05.540. Note the FDIC requirement for non-Alaska
US banks; OR has a similar requirement. For international banks,
there is provided an in-state asset requirement — see next
section. Much of this is taken from IL and NY.

(b) . Authorizes international banks, but not interstate banks,
to de novo branch.

(c). Guarantees that interstate and international bank
branches enjoy the same rights as other Alaska financial
institutions; taken from NY.

AS 06.05.555. Application process for interstate and
international banks. These provisions are generally taken from AS
06.05.399, the department's procedure for branch bank applications.
Thus, these applications would be handled in the same general

manner as other branch applications.

(d). Requires reciprocity for banks from other states, but not
for international banks (taken from NY).

AS 06.05.560. (a) and (b) . Requires an international bank

operating a branch in Alaska to maintain assets in this state
sufficient to cover all depositors. This section is taken from OR
sec. 713.025.

(c) . Provides that if the department takes over one of
branches, the in-state assets will be liguidated under the general
liguidation statutes; inspired by IL law.

AS 06.05.565. (a). Essentially same as current AS 06.05.367,
which is repealed.

(b) . Requires branch to meet general reserve requirements
applicable to state banks under AS 06.05.200, but allows
appropriate assets held for purposes of the minimum asset
requirements of preceding section to be applied to this requirement
as well.

(c). Provides that these branches will be subject to normal
assessments for exams, but the assessment will be based on the
branch's deposits, rather than its assets (since it is impossible
to determine how much of the assets of a multi-state or multi-
national bank are attributable to the Alaska branch).

(d). Provides that the parent interstate or international bank
may be examined to protect Alaska's interests, in much the same
manner as an out-of-state BHC can be examined.

AS 06.05.570. This is presently part of AS 06.05.235.

(a). Currently sac. 235(e). We have added a permitting system
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for all bank holding companies that wish to purchase a bank or bank
holding company doing business in Alaska.

(b). Currently sec. 235(f).

(c). Taken from 3 AAC 02.910(b).

Section 88. This amends the exemption from the small loan act for
pawnbrokers from $200 to $500. The current figure dates back at
least to 1981, and inflation makes a higher |Iim it now appropriate.

Section 89. This has been changed to clarify that the provisions of
the banking code apply to trust companies engaged in the business
of banking.

Section 90. Technical amendment.
Sections 91 and 92. Makes the Corporation Code applicable to banks.
Section 93. Conforming amendment.

Section 94. Clarifies that the Consumer Protection Act, while
exempting transactions regulated under AS 06.05, applies to all
other bank transactions, and in particular those between banks and
their customers.

Section 95. Technical amendment.

Section 96. Repealers:

AS 06.01.010(c). Now covered by AS 06.01.035(h).

AS 06.05.015. Included in new AS 06.05.005(b)(7).

AS 06.05.020. (a). AIll covered elsewhere in the code.

(b) . The first sentence is already covered by AS 06.01.030 (in
this b ill, subsection (f)). The rest duplicates common law, except
for the last sentence, which is a labor law issue and should not be
in the code.

AS 06.05.025. All provisions relating to examinations are now
in AS 06.01. This section is contained in AS 06.01.015.

AS 06.05.030. Moved to AS 06.05.005(b)(1l); see notes to that
provision.

AS 06.05.035. Already covered by AS 06.01.010.

AS 06.05.040. Moved to AS 06.01.015(a).

AS 06.05.055. Some of the information ((1) and (2)) is already
essentially done, through the governor's legislative requests, and
the rest either is unnecessary for legislators or is public
inform ation. This is an expensive annual exercise for the division
(estimate is 30 person-days) that is unnecessary.

AS 06.05.060. (a) and (b). Moved to AS 06.01.025, to apply to
all financial institutions.

(c) . Already covered in 25.110.

AS 06.05.065. (d) and (e; . Included in comprehensive
penalties section, AS 06.01.035.

(f). Definition no longer used in the code.

AS 06.05.070. Most of this section is obsolete. We have
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repealed it and simply provided in AS 06.05.005 that the department
w ill adopt regulations for records retention (which it has already
done in current 3 AAC 02.010).

AS 06.05.080. Already established in Alaska case law.

AS 06.05.085. Already covered by Alaska case law.

AS 06.05.090(c). This is included in comprehensive penalties
section, AS 06.01.035.

AS 06.05.130. This section is essentially superseded in
substance by the UCC, AS 45.04.406.

AS 06.05.175(c). This is already covered; any violation of the
code is subject to discipline and/or enforcement action wunder AS
06.01.

AS 06.05.185. The sections relating to trust companies (AS
06.05.185 - 06.05.195) are obsolete and are therefore repealed.
These provisions are already covered in the trust company act,
specifically AS 06.25.085.

AS 06.05.190. See note to previous section.

AS 06.05.195. See note to repeal of AS 06.05.185.

AS 06.05.200(b) and (c) . These are procedural matters that
w ill be put in regulations. Also, the permissible list of deposits
w ill be expanded to include deposits held by the Federal Reserve
Bank and the Federal Home Loan Bank, to make the regulations
consistent with current practice.

AS 06.05.205. (a). By regulation adopted under AS
06.05.438(c), a requirement will be inserted that when lending
reports are made to the board, all loans over a specified amount
(higher than $25,000 - probably $100,000) will be specifically

identified.
(e). Already covered under sound lending practices.
(f). Obsolete.

AS 06.05.206. AIl special statutory restrictions on real
estate loans are repealed in this draft of the code, except those
still remaining in AS 06.05.207. Leasehold and development loans

are now covered by that section.

LS 06.05.208. This section is covered by AS 45.10.120(c).

AS 06.05.210(b). This is repealed and the substance moved to
the comprehensive penalties section, AS 06.01.035.

AS 06.05.220. Already covered by federal law.

AS 06.05.232. The code has been drafted to provide that only
a bank's subsidiary can enter into these types of leases. Thus,
the section is repealed here, and a broad authority to enter into
leases is included in new AS 06.05.272.

AS 06.05.235. (c). Already covered in powers of the department
to adopt regulations.

(d). Covered by comprehensive penalties section.

(e) and (f) . We have split this section in half, moving the
provisions relating to out-of-state bank holding companies to new
AS 06.05.521, in the article on interstate banking.

(h). Definitions have been moved to the general definitions
section, AS 06.05.540.

AS 06.05.238. This section belongs with the provisions
relating to meetings of the board. Thus, it has been moved to AS



06.05.438(f).
AS 06.05.255(c). This subsection was ambiguous and

unnecessary.
AS 06.05.260(b). This subsection was probably unenforceable,
definitely unclear and ambiguous, and arguably inconsistent with
the state's depositor preference.
AS 06.05.270(b). Specific permissible investments for banks

have been repealed and will now be set out in regulations. See
comments to bill section 46.

AS 06.05.275. (a). Deleted as unnecessary and obvious.

(c) . Deleted as unnecessary. For clarity, if desired,
w ill put it into regulation.

AS 06.05.280(a) and (b) . These are sufficiently handled by
market forces, and they are unnecessary.

AS 06.05.300. Covered by AS 10.06.010.

AS 06.05.307. (d). Already covered by AS 06.05.205(b).

(e). Repealed as obsolete.

AS 06.05.325. Covered by the Corporations Code.

AS 06.05.330. Covered by AS 10.06.205. However, the
Corporation Code provides that there can be only one incorporator,
and this will now be allowed for banks as well.

AS 06.05.345. (b). Covered by the Corporations Code.

(c) - (j)- Moved to new AS 06.05.344.

(k) . Beginning of corporate existence is already covered in

the Corporations Code.

AS 06.05.360. Foreign banks are permitted to engage in banking
under new article 9.

AS 06.05.367. Most of this section is incorporated into new AS
06.05.565. Paragraph (2) is removed because we are no longer going
' quire FDIC insurance.

AS 06.05.380. (a) and (b). are the same as 350(b)(1).

(c) . This is included in the comprehensive penalties section.

AS 06.05.390. Covered, with minor variations, by AS 10.06.490.

AS 06.05.395. Substance moved to and incorporated in AS
06.05.350¢(a)

AS 06.05.430. Covered by AS 10.06.405 and 10.06.415.

AS 06.05.435. (b). Covered by AS 10.06.223.

(e). Covered by AS 10.06.465.

AS 06.05.4 2. Combinedwith AS 06.05.445.

AS 06.05.4«5. Voluntaryliguidations will nowbe <covered under
the same procedure as involuntary ones, i.e. under the control of
the department. See AS 06.05.468(a) in Section 82 ofthe b ill. of
course, if a bank wishes tovoluntarily dissolve and there is no
reason for the department to get significantly involved, the
department can appoint the existing board as receiver.

AS 06.05.470. This section has been split up to make it more
manageable. The substance of this section remains essentially
unchanged.

(a). Substance moved to sec. 468(a).

(d). Now sec. 468(d).

(f). Now sec. 471(a).

(j) and (k). Now sec. 471(b) and (c).
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(1) - (n). Now sec. 472.

(0) “ (y)+ Now sec. 473.

(z). Now sec. 474.

AS 06.05.480. Moved to sec. 350(d).

AS 06.05.485. Moved to new sec. 262.

AS 06.05.490. Included in comprehensive penalties section, AS
06.01.035.

AS 06.05.495. Duplicative; same as sec. 470(g)(2).

AS 06.05.500 - 06.05.520. Covered by comprehensive penalties
section.

AS 06.05.525. Covered by AS 06.01.030.

AS 06.05.530. Obsolete.

AS 06.20.320(b). Covered by new comprehensive penalties
section, AS 06.01.035.

AS 06.25.060. Covered by comprehensive penalties section.

AS 06.25.070. Also covered by comprehensive penalties section.

AS 06.25.320. Also covered by comprehensive penalties section.

AS 06.30. Repeals state Savings Association Act.

AS 06.40.160(b). Covered by comprehensive penalties section.

AS 06.45.320. Covered by comprehensive penalties section.

AS 06.45.330. Also covered by comprehensive penalties section.

Section 97. Transitional provisions.

(a) Makes sure that the new Corporations Code applies to all
banks.

(b) Requires existing banks to amend their articles to conform
to the new code at the next regular annual meeting, and then file
the amended articles with the department.

Section 98. Notes possible Court Rule change.

Section 99. Effective date 1/1/94.
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