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P .O . Box V 
S 1.1 i f  Capitol 

.luneuu. A laska 9 ')8 I I 
(9 0 7H 6 5 -J 7 2 0

In th e  e a r ly  1 9 8 0 s ,  s e v e r a l  i n m a t e s  i n c a r c e r a t e d  in A l a s k a ' s  c o r r e c t io n a l  
in s t i tu t io n s  s u e d  t h e  s t a t e  a l l e g in g  th a t  s o m e  if n o t  all o f  t h e  c o n d i t i o n s  
o f  the ir  c o n f i n e m e n t  w e r e  u n c o n s i t u t io n a l .  A l t h o u g h  t h e  s u p e r io r  c o u r t  
f o u n d  no c o n d i t i o n s  o f  c o n f i n e m e n t  a t  th a t  t im e  to b e  u n c o n s t i t u t io n a l ,  it 
did  find that t h e  c o n d i t io n s  might b e c o m e  u n c o n s t i t u t io n a l  a t  s o m e  
fu tu re  u n s p e c i f i e d  d a t e .  D e s p i t e  t h e  f a c t  th a t  t h e  p la in tiffs  fa i le d  to  
p r e s e n t  a n y  p r o o f  o f  u n c o n s i tu t io n a l  c o n d i t i o n s  o f  c o n f i n e m e n t ,  t h e  c o u r t  
d e c i d e d ,  a n d  in s o m e  c a s e s  th e  s t a t e  a g r e e d ,  to a l lo w  th e  c o u r t  to d ic ta te  
t h e  c o n d i t i o n s  o f  c o n f i n e m e n t  e i th e r  t h r o u g h  th e  s e t t l e m e n t  a g r e e m e n t s  
or th e  c o u r t 's  o r d e r s  a n d  d e c i s i o n s .  T h is  a g r e e m e n t  re q u ire d  th e  
d e p a r t m e n t  to h ire  a n d  p a y  for m o n ito r s  (a t  no  s m a l l  c o s t )  to e n s u r e  that  
t h e  c o n d i t io n s  w e r e  b e in g  m e t .

S i n c e  t h e  t im e  t h e  la w s u i t  w a s  first r iled , a n y  p o t e n t ia l  u n c o n s t i t u t io n a l  
c o n d i t i o n s  h a v e  b e e n  r e c t i f ie d  a n d  c o n t i n u e d  c o u r t  in te r v e n t io n  is  
u n n e c e s s a r y .  W ith th e  s t a t e ' s  d e c l in in g  r e v e n u e  p ic tu r e ,  w e  c a n  n o  lo n g e r  
c o n t in u e  to p r o v id e  m o r e  th a n  is c o n s i t u t io n a l ly  r e q u ir e d .

H C R  2 8  u r g e s  th e  G o v e r n o r  to d irec t  t h e  A t to rn ey  G e n e r a l  to t a k e  w h a t e v e r  
s t e p s  a r e  n e c e s s a r y  to d i s s o l v e  or m o d ify  th e  C le a r y  partia l s e t t l e m e n t  
a g r e e m e n t s ,  c o u r t  o r d e r s ,  a n d  d e c i s i o n s  in th is  c a s e .

A la s k a  S ta t e  L e g i s l a tu r e

Speaker of the House of Representatives
Business
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List of possible itcm3 in the Cleary Final Settlement Agreement and Order 
might be eliminated should the agreement be vacated or modified.

1. Gate Money $150. per prisoner.

2. M enta l Health Forensic Unit (M ike Mod.)

3. Post-secondary program adm inistrative costs.

4. Vocational Training programs at each sentenced fac ility  .

5. Population caps on each institution.

6. Eyeglasses.

7. Telephones for prisoners.

8. C leary court monitor.

y. Central Compliance f- Im inistrator and Grievance Coordinator position.

10. Mentally ill halfway house.

11. Non-lcgal mail costs.

12. P la in tiffs’ attorney fees.
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D eclara tion  o f  R igh ts

when he re luctan tly gave handw riting  sam ples to po lice after they refused h is request to 
consu lt h is lawyer.

Section 12. E xce ss ive  P u n ishm en t

E xce ss ive  b a i l sh a ll n o t be re q u ire d , n o r excess ive  fines im posed , 
n o r c ru e l and  u n u su a l p un ishm en t in f lic te d . P ena l a dm in is tra t io n  
sh a ll be based  on the p r in c ip le  o f  re fo rm a tio n  an d  upon the need 
fo r p ro tec tin g  the p u b lic .

The firs t sentence o f th is section is drawn verbatim  from A rtic le  V I I I  o f the U .S . B ill o f 
R ights. There has been litt le  lit ig a tio n  over the con stitu tio na lity  o f fines and b a il at cither 
the federal or sta le le ve l. The p ro v is ion  is understood to mean that ba il may not be set 
h igher than the amount necessary to assure the defendan t’s presence at tria l (John Doe 
v. Slate, 487 P.2d 47, 1971). T hu s, a ju dge  may not seek to keep a person incarcerated 
by setting an unreasonably high b a il.

W h ile  a defin ition o f  "cruel and unusua l punishment" c lea r ly  inc ludes torture and other 
form s o f barbarous treatment, it has been expanded over the years to encompass 
punishments that are g ro ssly  d isproportionate to the seriousness o f the crim e and to the 
den ia l o f needed m ed ica l treatment ( in c lud ing  p sych ia tric care) to prisoners. Indeed , 
some state constitu tions contain , in addition to or instead o f a prohibition aga inst crue l 
and unusua l punishment, an e xp lic it requirem ent that penalties be scaled to the o ffense.

In A laska , a trad itiona l Eskim o conv ic ted  o f m urder c la im ed that his imprisonment in any 
fa c ility  other than the Bethel ja i l amounted to crue l and unusua l punishment because he 
spoke Yup ik and v iu u a l ly  no E ng lish , ate a N ative  d ie t w h ich  was unava ilab le  in other 
prisons, and had no experience ou ts ide the trad itiona l life  o f N a tive s in southwest A laska . 
The court w as unsympathetic to h is c la im  (Abraham v. Stale, 585 P.2d 526, 1978), as it 
w as to the c la im  by another prisoner that the den ia l o f con juga l v is its  w as a form o f crue l 
and unusua l punishment (McGinnis v. Stevens, 543 P.2d 122!, 1975).

The second sentence o f th is section , requ ir ing  that penal adm in istration be based on the 
p rincip le o f ref. im ation and the need to protect the pub lic , has no counterpart in the U .S. 
Constitution , as it expresses a p rog ressive  idea! o f prison reform  that became popu lar in 
the late 1800s. A la ska  is one o f  seve ra l states w ith  a constitu tiona l comm itm ent to



Article  I

humane and reh ab ilita tiv e  treatment o f prisoners (for example, O regon ’s constitu tion , 
A rtic le  I, Section 15, states: "Law s for the punishment o f crim e sha ll be founded on the 
princip les o f re form ation , and not o f v in d ic tiv e  ju s tice") .

The record is c lea r that in embracing the princip le o f reform ation , de legates to A la sk a ’s 
constitu tiona l convention did not intend to abo lish cap ita l pun ishm ent (by means o f the 
argument, in the w ords c f  Delegate George M cLaugh lin , "that you cannot reform a dead 
man"). D e legate James Doogan stated that the reformation language "w as more or less 
adviso ry or in stru c tive  to the penal institu tions." Nonetheless, the A la ska  Supreme Court 
has interpreted it to mean that state prisoners in A la ska  have a constitu tiona l right to 
rehab ilita tion se rv ices (Rust v. State, 584 P.2d 38, 1978). T h is righ t w as c la r if ie d  in the 
Abraham case: the E sk im o  who fa iled  to convince the court that h is incarceration outside 
o f the Bethel area w as unconstitu tiona l, d id convince the court that he had a constitu tiona l 
right w h ile  in prison to rehab ilita tive treatment for h is a lcoho lism , as such treatment was 
the key to re fo rm ing h is crim ina l behavior (Abraham v. State, 585 P.2d 526, 1978).

A la sk a ’s supreme court has enunciated sp ec ific  sentencing goa ls that are inherent in the 
tw in constitu tiona l p rinc ip les o f prisoner reformation and p ub lic  protection. Known as 
the "Chaney criteria ," these are the "rehabilitation o f the o ffender into a noncrim inal 
member o f so c ie ty , iso la tion  o f the o ffender from soc ie ty to prevent crim ina l conduct 
during the period o f confinem ent, deterrence o f the offender h im se lf after h is release from 
confinement or other penologica l treatment, as w e ll as deterrence o f other members o f the 
community who m ight possess tendencies toward crim ina l conduct s im ila r to that o f the 
offender, and com m un ity condemnation o f the in d iv id ua l o ffender, or in other words, 
reaffirm ation o f socie ta l norms for the purpose o f m ain ta in ing respect for the norms 
them selves" (State v». Chaney, 477 P.2d 441, 1970). It has declared that the last o f  these 
sentencing goa ls , reaffirm ation o f  societa l norms, may not be used as a gu ise  for 
retribution , w h ich  has no place in A la sk a ’s constitu tional scheme (Smothers v. State, 579 
P.2d 1062, 1978).

The high court has upheld presumptive sentences adopted by the leg is la tu re  
(AS 12.55.125 - 175) against cha llenges that they con flic t w ith  th is section o f the 
constitu tion and that they unconstitu tiona lly infringe on the power o f the ju d ic ia ry  (Nell 
v. State, 642 P.2d 1361, 1982).

Penal adm in istration in A la ska  has been grea tly affected in recent years by a longstanding 
c la ss action su it brought b y  prisoners against the state a lleg ing  that overcrow d ing  and
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D ecla ra t io n  o f  R ights

other substandard prison cond ition s v io la ted state statutes and regu la tion s as w e ll as 
federal and state constitu tiona l p rov is ions, in c lud ing  th is section . O r ig in a lly  f ile d  in 1981, 
the su it fo llow ed (he pattern o f such su its in many other states. It spawned an enormous 
amount o f litiga tion  and negotiation that was not en tire ly  settled a decade later. The court 
orders and negotiated agreements that have emerged from th is so-called Cleary case 
(Michael Cleary, et al. v\ Robert Smith, et al., Superior Court, Th ird  Jud ic ia l D is tr ic t, No. 
3AN-81-5274), have, among other th ings, c la r ifie d  and expanded the ro le o f  rehab ilita tion  
programs in A la sk a ’s prison system .

Section 13. H abeas C o rp u s

The p r iv ile g e  o f the w r it  o f habeas co rp u s sh a ll not be su sp en ded , 
un le ss when in  cases o f re b e llio n  o r a c tu a l o r  im m in en t in va s io n , 
the p u b lic  sa fe ty  re q u ire s  it .

A w rit o f habeas corpus is a means by which a person in ja i l may have the le g a lity  o f his 
detention rev iew ed by a court. It is not a dev ice  to determ ine g u ilt or innocence; rather, 
it is intended to determ ine whether due process w as observed when a person w as ja ile d . 
Th is is  perhaps the o ldest and most famous safeguard o f personal lib e rty  in the Anglo- 
American ju d ic ia l tradition . Protection from the suspension o f the w rit o f habeas corpus 
is found in the U .S. Constitution (A rtic le  I, Section 9) and the other state constitu tion s. 
Th is version d iffe rs  from conventiona l statements o f the right by the addition o f  "actual 
or imm inent" before invasion , to account for the cond ition s o f modern warfare .

Section 14. S earches and  S e izu re s

T he r ig h t o f the peop le to be se cu re  in  th e ir  persons, houses and  
o th e r p ro p e rty , p apers, and  e ffec ts , a g a in s t u n re a so n ab le  sea rch es 
and se izu re s , sh a ll not be v io la te d . No w a r ra n ts  sh a ll issue , b u t 
upon p ro b ab le  cau se  su p po rte d  b y  o a th  o r  a f f irm a tio n , and  
p a r t ic u la r ly  d e sc r ib in g  the p lace to be se a rch ed , and  the person 
o r th in g s to be se ized .

Here is the scarch-and-seizurc artic le  o f  the U .S. B ill o f R ights (A rtic le  IV ), w ith  the 
addition o f the w ords "and other property" and a ltered punctuation. A lthough th is




