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HOUSE B ILL 97

F o r  A n  A c t  E n t i t l e d :  "An A c t  c l a r i f y i n g  the responsibiliti.es 
for the D e p a r t m e n t  of H e a l t h  a n d  S o c i a l  S e r v i c e s  a n d  p a r e n t s  
for c h i l d r e n  w h o  a r e  c o m m i t t e d  to the c u s t o d y  * of the 
D e p a r t m e n t  a n d  a r e  p l a c e d  b y  t h e  D e p a r t m e n c  w i t h  b h e  p a r e n t s ;  
a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e "

A n a l y s i s / P r o g r a m  I m p a c t

T h e  D e p a r t m e n t  of H e a l t h  a n d  S o c i a l  S e r v i c e s  s t r o n g l y  s u p p o r t s  
H 3  97, w h i c h  c l a r i f i e s  the r e s p o n s i b i l i t i e s  of the D e p a r t m e n t  
for c h i l d r e n  c o m m i t t e d  to its l e g a l  c u s t o d y  w h o  c o n t i n u e  to 
r e s i d e  w i t h  t h e  p a r e n t  o r  p a r e n t s .  T h e  B i l l  a m e n d s  A S
4 7 . 1 0 . 0 8 4  (a) to e x p r e s s l y  r e q u i r e  a p a r e n t  o r  p a r e n t s  to 
p r o v i d e  f o r  t h e  d a y  to d a y  c a r e  of t h e i r  c h i l d r e n  if the 
c h i l d r e n  a r e  r e s i d i n g  w i t h  t h e m  w h e n  t h e  s t a t e  h a s  legal 
c u s t o d y  as a r e s u l t  of  c h i l d  p r o t e c t i o n  s e r v i c e s  p u r p o s e s .

T h i s  b i l l  w a s  m a d e  n e c e s s a r y  as a r e s u l t  of the .Alaska S u p r e m e  
C o u r t  r u l i n g  i n  t h e  c a s e  of In r e  E.A.T. , 816 ? . 2 d  1352
(Alaska 1991), i n  w h i c h  the c o u r t  r u l e d  that the c u r r e n t  A S
4 7 . 1 0 . 0 8 4  r e q u i r e s  t h e  D e p a r t m e n t  to p a y  for m e d i c a l  c o s t s  
a s s o c i a t e d  w i t h  the c a r e  of c h i l d r e n ,  e v e n  t h o u g h  t h e y  l i v e  
w i t h  t h e i r  p a r e n t s .  T h e  D e p a r t m e n t  h a s  n e v e r  i n t e r p r e t e d  the 
s t a t u t e  in t h i s  m a n n e r  in the p a s t .  T h e r e f o r e ,  a b s e n t  an 
a m e n d m e n t ,  t h e  D e p a r t m e n t  w i l l  i n c u r  s u b s t a n t i a l  a d d i t i o n a l  
f i n a n c i a l  e x p e n s e s  f o r  t h e s e  m e d i c a l  costs a n d  m a y  a l s o  be 
e x p o s e d  to l e g a l  s u i t s  to r e s o l v e  t h e  r e s p o n s i b i l i t y  for o c h e r  
c o s t s  of c h i l d  r e a r i n g ,  i n c l u d i n g  food, shelter, a n d  
e d u c a t i o n ,  w h i l e  a c h i l d  is p l a c e d  at h o m e  b y  t h e  D e p a r t m e n t .  
T h e 'D e p a r t m e n t  h a s  n o t  b u d g e t e d  f o r  t h e s e  t y p e s  of costs, a n d  
t h e s e  c o s t  w o u l d  s i g n i f i c a n t l y  i m p a c t  o u r  b u d g e t ,  as w e l l  as 
t h e  M e d i c a i d  b u d g e t .  A l t h o u g h  t h e  c o u r t  d i d  a c k n o w l e d g e  a 
p o s s i b l e  r i g h t  of r e i m b u r s e m e n t  f r o m  the p a r e n t s ,  the 
c o l l e c t i o n  w o u l d  n o t  b e  p r a c t i c a l  n o r  co s t  e f f e c t ' -, e.

T h e  b i l l  p r o v i d e s  for a r e t r o a c t i v e  e f f e c t i v e  d a t e  to A u g u s t  
30, 1991, t h e  d a t e  th a t  the 'court i s s u e d  its r u l i n g .  A
r e t r o a c t i v e  e f f e c t i v e  d a t e  ‘ is n e c e s s a r y  to a v o i d  the 
a d d i t i o n a l  u n b u d g e t e d  e x p e n s e s  a n d  to r e s o l v e  a l e g a l  q u e s t i o n  
as -to the. D e p a r t m e n t 's r e s p o n s i b i l i t i e s  for o t h e r  expen s e s ,  
s u c h  as s h e l t e r ,  w h i c h  the c o u r t  d i d  not d i r e c t l y  a d d r e s s  in 
its d e c i s i o n .
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D e p a r t m e n t ' s  P o s i t i o n  T h e  D e p a r t m e n t  cf H e a l t h  a n d  S o c i a l  
S e r v i c e s  u r g e s  t h e  p a s s a g e  of this bill.

R e c o m m e n d e d :

A p p r o v e d :  , ^
I k T h e o d o r e  A. M a l a  MD, 

[ /  C o m m i s s i o n e r

P o s i t i o n  P a p e r  
p a g e  2 
H B  97

l e d : A  i X  y f Z t i Q____________  D a t e :  £ - '. /s /<9 3
D e b o r a h  R. Wing, D i r e c t o r  '  /
D i v i s i o n  of F a m i l y  a n d  Y o u t h  S e r v i c e s

__________________D a t e :  ^ / S
”m p h

D e p a r t m e n t  of H e a l t h  a n d  S o c i a l  S e r v i c e s
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MEMORANDUM State of Alaska
Department of Law

QATtj; J a n u a r y  5, 1 9 9 3

PILE NO.:

TEL NO.: 2 6 9 - 5 1 0 0

s u b j e c t L e g i s l a t i o n

D i a n n e  O l s e n
A s s i s t a n t  A t t o r n e y  G e n e r a l  
H u m a n  S e r v i c e s  S e c t i o n

i
L a s t  y e a r ,  t h e  d e p a r t m e n t  i n t r o d u c e d  l e g i s l a t i o n  t o  

m o d i f y  A S  4 7 . 1 0 . 0 8 4 ,  w h i c h  o u t l i n e s  t h e  r e s p o n s i b i l i t i e s  o f  t h e  
d e p a r t m e n t  t o  c h i l d r e n  i n  i t s  l e g a l  c u s t o d y .  T h e  s t a t u t e  s t a t e s  
t h a t  w h e n  t h e  d e p a r t m e n t  h a s  l e g a l  c u s t o d y  o f  a c h i l d ,  i t  h a s

t h e  r e s p o n s i b i l i t y  o f  p h y s i c a l  c a r e  a n d  c o n t r o l  of 
t h e  c h i l d ,  t h e  d e t e r m i n a t i o n  o f  w h e r e  a n d  w i t h  w h o m  
t h e  c h i l d  s h a l l  live, t h e  r i g h t  a n d  d u t y  no 
p r o t e c t ,  t r a i n  a n d  d i s c i p l i n e  t h e  c h i l d  a n d  t h e  
d u t y  o f  p r o v i d i n g  t h e  c h i l d  w i t h  food, s h e l t e r ,  
e d u c a t i o n ,  a n d  m e d i c a l  care.

I n  t h e  c a s e  o f  I n  t h e  M a t t e r  o f  E . A . O . f 8 1 6  P . 2 d  1 3 5 2  ( A l a s k a  
1991) , t h e  d e p  r t m e n t  h a d  a r g u e d  t h a t  w h e n  c h i l d r e n  i n  s t a t e  
c u s t o d y  a r e  p l a c e d  b y  t h e  d e p a r t m e n t  i n  t h e  h o m e  o f  t h e i r  p a r e n t s ,  
i t  i s  t h e  p a r e n t s  w h o  a r e  r e s p o n s i b l e  f o r  s u c h  t h i n g s  a s  food, 
s h e l t e r ,  e d u c a t i o n ,  a n d  m e d i c a l  care. T h e  A l a s k a  S u p r e m e  C o u r t ,  o n  
t h e  b a s i s  o f  s t r i c t  s t a t u t o r y  c o n s t r u c t i o n ,  d i s a g r e e d .  T h e r e f o r e ,  
t h e  l e g i s l a t i o n  w a s  i n t r o d u c e d  t o  m o d i f y  t h e  s t a t u t e .  A l t h o u g h  t h e  
l e g i s l a t i o n  d i d  n o t  p a s s  l a s t  y e ar, w e  u r g e  t h e  d e p a r t m e n t  t o  w o r k  
t o w a r d  g e t t i n g  it  i n t r o d u c e d  a n d  p a s s e d  t h i s  y e a r .

S i n c e  t h e  E. A . O .  d e c i s i o n ,  d e f e n s e  a t t o r n e y s  h a v e  b e e n  
r e l y i n g  u p o n  t h e  d e c i s i o n  t o  m a k e  r e q u e s t s  f o r  t h e  D e p a r t m e n t  of  
H e a l t h  a n d  S o c i a l  S e r v i c e s  t o  p a y  f o r  v a r i o u s  e x p e n s e s  o f  c h i l d r e n  
a n d  t h e i r  f a m i l i e s  w h e n  t h o s e  c h i l d r e n  a r e  in t h e  l e g a l  c u s t o d y  o f  
t h e  s t a t e .  I n  A n c h o r a g e ,  d e f e n s e  a t t o r n e y s  h a v e  f i l e d  m o t i o n s  in  
a t  l e a s t  t w o  c a s e s  t o  r e q u i r e  t h e  d e p a r t m e n t  t o  p a y  f o r  h o u s i n g  
c o s t s  o f  c h i l d r e n  a n d  t h e i r  p a r e n t s .  T h e  d e p a r t m e n t  h a s  r e s o l v e d  
t h o s e  c a s e s  p r i o r  t o  a j u d i c i a l  r u l i n g .  I n  K e n a i ,  a d e f e n s e  
a t t o r n e y  u s e d  t h e  d e c i s i o n  t o  s u p p o r t  a r e q u e s t  t h a t  t h e  d e p a r t m e n t  
p a y  f o r  u n a p p r o v e d  c o u n s e l i n g  c o s t s  f o r  a c h i l d .  T h e  d e p a r t m e n t  
w a s  w i l l i n g  t o  a r r a n g e . f o r  c o u n s e l i n g  at  a n  a g e n c y  w i t h  w h i c h  i t  
h a d  a  c o n t r a c t ,  b u t  t h e  p a r e n t s  a r r a n g e d  f o r  t h e  c h i l d  t o  b e  i n  
c o u n s e l i n g  w i t h  s o m e o n e  w i t h  w h o m  it d i d  n o t  h a v e  a c o n t r a c t  a n d  
f o r  w h o m  f e d e r a l  f u n d s  w o u l d  h a v e  b e e n  u n a v a i l a b l e .

t o .- E l m e r  L i n d s t r o m
D e p a r t m e n t  o f  H e a l t h  a n d  

S o c i a l  S e r v i c e s  
J u n e a u ,  A l a s k a

/Q jV/ f __ *



Elmer Lindntrom January 5 , 1993
Page 2

A l t h o u g h  t h e r e  h a v e  n o t  b e e n  a  l a r g e  n u m b e r  o f  c a s e s  
w h e r e  s u c h  r e q u e s t s  h a v e  b e e n  m a d e ,  it  is c l e a r  t h a t  d e f e n s e  
a t t o r n e y s  w i l l  c o n t i n u e  t o  m a k e  t h e  a r g u m e n t  t h a t  t h e  d e p a r t m e n t  is  
r e q u i r e d  t o  p a y  f o r  food, s h e l t e r ,  h o u s i n g ,  a n d  m e d i c a l  c a r e  n o  
m a t t e r  w h e r e  t h e  c h i l d  r e s i d e s .  F o r  i n s t a n c e ,  if a  c h i l d  i n  t h e  
c u s t o d y  o f  t h e  s t a t e  l i v e s  a t  h o m e  a n d  t h a t  c h i l d  s u f f e r s  a n  
i n j u r y ,  t h e  d e p a r t m e n t  is r e s p o n s i b l e  f o r  p a y m e n t  f o r  t h e  m e d i c a l  
e x p e n s e s .  B e c a u s e  t h e  c h i l d  is n o t  i n  f o s t e r  care, t h e  c h i l d  is 
n o t  l i k e l y  t o  b e  e l i g i b l e  f o r  m e d i c a i d  f u n d s .  T h e r e f o r e ,  t h e  
e x p e n s e s  w i l l  c o m e  f r o m  t h e  d e p a r t m e n t ' s  l i m i t e d  b u d g e t .

P l e a s e  l e t  m e  k n o w  if t h e r e  i s  a n y  f u r t h e r  i n f o r m a t i o n  
t h a t  w o u l d  b e  h e l p f u l  t o  you.

D O / j i b



§ 4 7 .1 0 .0 8 4  W e l f a r e , S o c ia l  S e r v ic e s  &  I n s t it u t io n s  § 4 7 .1 0 .1 2 0

predisposition  rep o rt w ill be ava ilab le  to th em  n o t less th a n  10 days 
befoi-e th e  d isposition  hearing .

(d) F o r purposes of th is  section "p a ren ts” m ean s th e  n a tu ra l  or 
adoptive p a ren ts , an d  any  legal g u ard ian , re la tiv e , or o th er a d u lt 
person  w ith  w hom  th e  child  h as  resided an d  who h a s  ac ted  as a  p a re n t 
in  p rov id ing  for th e  child for a  continuous period  of tim e  before th is  
action. (§ 26 ch 63 SLA 1977; am  § 17 ch 57 SLA 1991)

Effect o f amendments. — The 1991 
amendment, effective September 15.1991, 
in subsection (a), inserted "a victim im­

pact statement reporting the information 
set out in AS 12.55.022” and added the 
second sentence.

S ec. 47.10.0S4. L e g a l c u s to d y , g u a r d ia n s h ip ,  a n d  r e s id u a l  p a ­
r e n ta l  r ig h ts  a n d  re s p o n s ib i l i t ie s .

NOTES TO DECISIONS

Department’s responsibility for 
medical ccistf. — The department is re­
sponsible for the medical costs of children 
in its custody, whether the children are

placed at home or in a foster home. L.O. v. 
State, 816 P.2d 1352 (Alaska Ct. App. 
1991),

S ee . 47.10.097. F in g e rp r in t in g  o f m in o rs ,  (a) A peace officer 
m ay  fin g e rp rin t a m in o r u n d er th e  sam e circum stances as an  ad u lt 
m ay be fingerp rin ted .

(b) F in g e rp rin t records ta k e n  u n d er th is  sec tion  are  n o t subject to 
AS 47.10.090. (§ 3 ch 121 SLA 1988; am  § 1 ch  32 SLA 1991)

Effect o f  amendments. — The 1991 
amendment, effective September 9, 1991, 
rewrote the section.

Stic. 47.10.120. S u p p o r t  o f  m in o r , (a) W hen  a  child in  need  of aid  
or a  d e lin q u en t m inor is com m itted u n d er th is  ch ap te r, th e  cou rt 
sh a ll, a f te r  giv ing the  p a re n t or legal g u a rd ia n  a  reasonab le  opportu ­
n ity  to  be heard , adjudge th a t  th e  p a re n t o r g u a rd ia n  pay to th e  de­
p a r tm e n t in  a  m an n e r th a t  th e  court d irects a  sum  th a t  is based  on th e  
fee schedu le adopted u n d er AS 44.29.022 to 'cover in  full or in  p a r t  the  
m a in ten an ce  an d  care of th e  child or m inor.

(b) I f  a  p a re n t w ilfully  fails or refuses to  pay  th e  sum  fixed, th e  
p a re n t m ay  be proceeded ag a in s t as provided by law  in  cases of fam ily

j - d ese rtio n  and  nonsupport.
(c) T he sum  collected from a p a re n t u n d e r  th is  section  sh a ll be 

iire c tly  cred ited  to  th e  general fund of th e  s ta te .
(d) [Repealed, § 28 ch 90 SLA 1991.] (§ 13 a r t  I ch 145 SLA 1957; 

am  § 1 ch 31 SLA 1959; am  § 1 ch 141 SLA 1959; am  § 23 ch 63 SLA 
1977; am  §§ 88, 89 ch 138 SLA 1986; am  § 28 ch 90 SLA 1991)



§ 4 7 .1 0 .0 8 4 A l a s k a  S t a t u t e s § 4 7 .1 0 .0 8 4

Sec. 47.10.084. Legal custody, guardianship, and residual pa­
rental rights and responsibilities, (a) When a child is committed 
under AS 47.10.080(b)(1) or (c)(1) to the department or released under 
AS 47.10.080(b)(2) or (3) or (c)(2) to the child’s parents, guardian, or 
other suitable person, a relationship of legal custody exists. This rela­
tionship imposes on the department and its authorized agents or the 
parents, guardian, or other suitable person the responsibility of physi­
cal care and control of the child, the determination of where and with 
whom the child shall live, the right and duty to protect, train and 
discipline the child, and the duty of providing the child with food, 
shelter, education, and medical care. These obligations are subject to 
any residual parental rights and responsibilities and rights and re­
sponsibilities of a guardian if one has been appointed. When parental 
rights have been terminated, or there are no living parents and no 
guardian has been appointed, the responsibilities of legal custody in­
clude those in (b) and (c) of this section. The department or person 
having legal custody of the child may delegate any of the responsibili­
ties under this section, except authority to consent to marriage, adop­
tion, and military enlistment may not be delegated. For purposes of 
tliis chapter a person in charge of a placement setting is an agent of 
the department.

(b) When a guardian is appointed for the child, the court shall spec­
ify in its order the rights and responsibilities of the guardian. The 
guardian may be removed only by court order. The rights and respon­
sibilities may include, but are not limited to, having the right and 
responsibility of reasonable visitation, consenting to marriage, con­
senting to military enlistment, consenting to major medical treat­
ment, obtaining representation for the child in legal actions, and mak­
ing decisions of legal or financial significance concerning the child.

(c) When there has been transfer of legal custody or appointment of 
a guardian and parental rights have not been terminated by court 
decree, the parents shall have residual rights and responsibilities. 
These residual rights and responsibilities of the parent include, but 
are not limited to, the right and responsibility of reasonable visita­
tion, consent to adoption, consent to marriage, consent to military 
enlistment, consent to major medical treatment except in cases of 
emergency or cases falling under AS 09.65.100, and the responsibility 
for support, except if by court order any residual right and responsibil­
ity has been delegated to a guardian under (b) of this section. (§ 26 ch 
63 SLA 1977)

NOTES TO DECISIONS

The phrnse "reasonable visitation”  rest of the chiipter to allow parental visits
in subsection (c) does not im ply an nb- to be barred when the visits are not in the
solute right to visitation; this section best interests of the child. K.T.E. v. State,
should be read in conjunction with the 689 P.2d 472 (Alaska 1984).

5 6
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SHORT T IT L E :  PARENTAL CARE FOR CHILD IN  STATE CUSTODYB I L L :  HB 97
B IL L  VERSION:
SPONSOR C S ) •• HEALTH. EDUCATION AND SOCIAL SERVICES'

CURRENT ’ TATUS: (S )  -JLJD
THEN RLS

STATUS DATE: © 4 /1 8 /9 3

T IT L E :  "AN ACT CLARIFYING THE R E S P O N S IB IL IT IE S  OF THE DEPARTMENT OF HEALTH AND 
SOCIAL SERVICES AND PARENTS FOR CHILDREN WHO ARE COMMITTED TO THE CUSTODY OF 
THE DEPARTMENT AND ARE PLACED BY THE DEPARTMENT WITH THE PARENTS; AND PROVIDING 
FOR AN EFFECTIVE D A T E .0

0 1 / 2 9 / 9 3 177 CH) READ THE F IR S T TIME -  REFERRALCS)
0 1 / 2 9 / 9 3 178 CH) HES. JU D IC IA R Y . FINANCE
0 2 / 1 0 / 9 3 288* CH) HES EPT 7DP 2NR
0 2 /1 O /9 3 ‘ 288 C l-i) DP: BUNDE. G. DAVIS . TOOHEY, OLBERC-
0 2 / 1 0 / 9 3 283 C H ) DP: N IC H O L IA . B .D A V IS .  BRICE
O 2 /1 0 /9 3 288 CH) NR: KOTT. -VEZEY
0 2 / 1 0 / 9 3 289 C H) -ZERO F ISC AL NOTE CDHSS) 2 / 1 0 / 9 3
0 3 / 0 2 / 9 3 5 03 CH) JUD RF'T 5DP
0 3 / 0 2 / 9 3 503 (H) DP: PORTER. JAMES. KOTT. GREEN. P H IL L IF
0 3 / 0 2 / 9 3 503 (H) -PREVIOUS ZERO FN CDHSS) 2 / 1 0 / 9 3
0 3 / 2 6 / 9 3 782 C l-l) F IN  RF'T 10DP
0 3 / 2 6 / 9 3 783 CH) DP: NAVARRE. LARSON. HANLEY. MARTIN
0 3 / 2 6 / 9 3 783 < H ) DP PARNELL. GRUSSENDORF . THERRI AULT
0 3 / 2 6 / 9 3 783 (H) DP: FOSTER. HOFFMAN, MACLEAN
0 3 / 2 6 / 9 3 783 C H ) -PREVIOUS ZERO FN CDHSS) 2 / 1 0 / 9 3
0 3 / 3 0 / 9 3 856 CH) RULES TO CALENDAR 3 / 3 G /9 3
0 3 / 3 0 / 9 3 8 56 CH) READ THE SECOND TIME

' 0 3 / 3 0 / 9 3 856 C H > ADVANCED TO THIRD READING UNAN CONSENT
0 3 / 3 O /9 3 856 CH) READ THE THIRD TIME HB 97-
0 3 / 3 0 / 9 3 856 CH) PASSED Y39 N - E'i
0 3 / 3 0 / 9 3 857 < H ) EFFECTIVE DATES VOTE SAME AS PASSAGE
0 3 / 3 0 / 9 3 361 CH) TRANSMITTED TO CS)
0 3 / 3 1 / 9 3 995 CS) READ THE FIRST TIME -  REFERRALCS)
0 3 / 3 'i / 9 3 995 CS) HES. JUD IC IARY
0 4 / 1 8 / 9 3 I 472 CS) HES RF'T 5DP
0 4 / 1 8 / 9 3 1 4 7 2 CS) PREVIOUS H ZERO FN CDHSS)
0 4 / 1 8 / 9 3 1 472 (S ) REFERRED TO JUDICIARY




