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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 280
1994 LEGISLATIVE SESSION

ANALYSIS CONTINUATION;

The Custodial T rust A c t is designed to provide a s ta tu to ry  standby inter vivos trus t fo r individuals who 
typically are not very a ffluent or sophisticated, and possibly represented by attorneys engaged in general rther than 
specialized estate practice. The m ost frequent use of th is trus t w ou ld  be in response to the com m only occurring need of 
elderly individuals to provide fo r the fu ture  management of assets in the event of incapacity.

A lthough the m ost frequent use probably w ill be by elderly persons, it is also available fo r a parent to 
establish a custodial trus t for an adult child w ho may be incapacitated; fo r adult persons in the m ilitary, or those leaving 
the country temporarily, to place the ir property w ith  another fo r management w ith o u t relinquishing beneficial ownership 
of their property; or fo r young people who have received property under the Uniform  Transfers to  M inors A c t to  continue 
a custodial tru s t as adults in order to  obtain the benefit and convenience o f management services performed by  the 
custodial trustee

The objective o f the s ta tu te  is to  provide a simple trus t th a t is uncom plicated in its creation, administration, 
and term ination. Consequently, the sta tute should also serve to avoid unnecessary adm inistrative and legal costs and to 
conserve the corpus o f individual trusts . These are transactions involving private persons, and the bill w ill therefore not 
have an impact on the Department o f Law or state government.



SPONSOR STATEMENT 
UNIFORM CUSTODIAL TRUST ACT

If e n a c t e d ,  HB 280 w o u l d  a d o p t  t h e  U n i f o r m  C u s t o d i a l  T r u s t  
A c t  i n t o  A l a s k a  S t a t u t e .

T h e  U n i f o r m  C u s t o d i a l  T r u s t  A c t  (UCTA) m a k e s  t h e  b e n e f i t s  of 
t r u s t s  a v a i l a b l e  to p e o p l e  w i t h o u t  e x t e n s i v e  f i n a n c i a l  
a s s e t s .  It o f f e r s  e v e r y o n e  a c h a n c e  t o  e s t a b l i s h  a k i n d  of 
t r u s t  t h a t  g u a r a n t e e s  c o n t r o l  of p r o p e r t y  a t  a t i m e  w h e n  a 
p e r s o n  b e c o m e s  i n c a p a c i t a t e d ,  a n d  t h a t  m a y  a l s o  b e  u s e d  t o  
p a s s  o n  p r o p e r t y  at d e a t h  w i t h o u t  p r o b a t e .  T h e  a c t  is 
d e s i g n e d  t o  o f f e r  a new, v e r y  s i m p l i f i e d  c u s t o d i a l  trust.

T h e  U C T A  w a s  i n s p i r e d  b y  t h e  U n i f o r m  T r a n s f e r s  to M i n o r s  
Act, a n d  t h e  h i g h l y  u s e f u l  c o n c e p t  of a c u s t o d i a n  for  
p r o p e r t y  of a m i n o r  u n d e r  t h e  t e r m s  of t h a t  act.

T h e  U C T A  is a l s o  e n d o r s e d  b y  t h e  A m e r i c a n  B a r  A s s o c i a t i o n

T h e  s t a t e  of A l a s k a  s h o u l d  c o n s i d e r  a d o p t i o n  of t h e  UCTA. 
C u s t o d i a l  T r u s t s  a r e  i n e x p e n s i v e  t o  c r e a t e ,  t h e y  c a n  be s e t  
u p  b y  a s i m p l e  l a n g u a g e  r e f e r e n c e  in s t a t u t e ,  t h e  p e r s o n  w h o  
c r e a t e s  t h e  t r u s t  r e t a i n s  c o n t r o l  o v e r  it u n t i l  i n c a p a c i t y  
o r  d e a t h  a n d  t h e  t r u s t s  a r e  c o m p r e h e n s i v e  - t h a t  is t h e y  c a n  
c o n t a i n  r e a l  o r  p e r s o n a l  p r o p e r t y ,  t a n g i b l e  o r  i n t a n g i b l e .

T h e  m o s t  f r e q u e n t  u s e r s  o f  t h i s  t r u s t  w i l l  m o s t  l i k e l y  b e  
s e n i o r  c i t i z e n s  w h o  w a n t  t o  p r o v i d e  f o r  t h e  m a n a g e m e n t  of 
a s s e t s  in t h e  e v e n t  of f u t u r e  i n c a p a c i t y .  P e r s o n s  l e a v i n g  
t h e  c o u n t r y  t e m p o r a r i l y  c a n  a l s o  p l a c e  t h e i r  p r o p e r t y  w i t h  
a n o t h e r  for m a n a g e m e n t  w i t h o u t  r e l i n q u i s h i n g  p e r m a n e n t  
c o n t r o l  o f  t h e i r  p r o p e r t y .

H B  280 is a n o n - c o n t r o v e r s i a l  b i l l  and I w o u l d  a p p r e c i a t e  
c o n s i d e r a t i o n  a n d  a f f i r m a t i v e  a c t i o n  b y  t h e  c o m m i t t e e .

SPONSOR STATEMENT



T H E  U N I F O R M  C U S T O D I A L  T R U S T  A C T  

C O N T E N T S

F a c t  S h e e t  - C u s t o d i a l  T r u s t  A c t

W h y  s t a t e s  s h o u l d  a d o p t  t h e  C u s t o d i a l  T r u s t  A c t

S u m m a r y  of t h e  C u s t o d i a l  T r u s t  A c t

M e d i a  C o v e r a g e :  J a n e  B r y a n t  Quinn, " P r o p o s e d  C u s t o d i a l
T r u s t  is ch e a p ,  e a s y  w a y  to a v o i d  p r o b a t e , "  in Los 
A n g e l e s  H e r a l d  E x a m i n e r . D e c e m b e r ,  1987.

M e d i a  C o v e r a g e :  " E a s y  T r u s t s , "  in C h a n g i n g  T i m e s .
J a n u a r y ,  1988.

A T r a d i t i o n  of E x c e l l e n c e  - A  H i s t o r y  o f  t h e  U n i f o r m
L a w  C o m m i s s i o n e r s

U n i f o r m  S t a t e  L a w s  - H o w  a U n i f o r m  A c t  is C r e a c e d



I

A  F e w  F a c t s  A b o u t  

T H E  U N I F O R M  C U S T O D I A L  T R U S T  A C T

P U R P O S E : T o  m a k e  t h e  b e n e f i t s  of t r u s t s  a v a i l a b l e  t o  p e o p l e  
w i t h o u t  e x t e n s i v e  f i n a n c i a l  a s s e t s .

O R I G I N : C o m p l e t e d  b y  t h e  U n i f o r m  L a w  C o m m i s s i o n e r s  in 
1 9 8 7 .

E N D O R S E D  BY: A m e r i c a n  B a r  A s s o c i a t i o n

S T A T E  
A D O P T I O N S : A r k a n s a s  

H a w a i i  
I d a h o  
M i n n e s o t a  
N e w  M e x i c o  
R h o d e  I s l a n d  
V i r g i n i a  
W i s c o n s i n

1993
I N T R O D U C T I O N S M a s s a c h u s e t t s

F o r  a n y  f u r t h e r  i n f o r m a t i o n  r e g a r d i n g  t h e  U n i f o r m  C u s t o d i a l  
T r u s t  A c t ,  p l e a s e  c o n t a c t  J o h n  M c C a b e  o r  K a t i e  R o b i n s o n  a t  312- 
9 1 5 - 0 1 9 5 .

(1/15/93)
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WHY. S T A T E S  S H O U L D  A D O P T  T H E  

U N I F O R M  C U S T O D I A L  T R U S T  A C T

T h e  U n i f o r m  C u s t o d i a l  T r u s t  A c t  ( U C T A ) , p r o m u l g a t e d  b y  the 
N a t i o n a l  C o n f e r e n c e  of  C o m m i s s i o n e r s  on U n i f o r m  S t a t e  L a w s  in 
1987, o f f e r s  e v e r y o n e  a c h a n c e  to e s t a b l i s h  a k i n d  o f  t r u s t  that 
g u a r a n t e e s  c o n t r o l  o f  p r o p e r t y  a t  a t i m e  w h e n  a p e r s o n  b e c o m e s  
i n c a p a c i t a t e d ,  a n d  t h a t  m a y  a l s o  be u s e d  to  p a s s  o n  p r o p e r t y  at 
d e a t h  w i t h o u t  p r o b a t e .  T h e  a c t  is d e s i g n e d  to o f f e r  a new, very 
s i m p l i f i e d  c u s t o d i a l  trust, m a k i n g  t h e  b e n e f i t s  o f  tr u s t s 
a v a i l a b l e  t o  p e o p l e  w i t h o u t  e x t e n s i v e  f i n a n c i a l  a s s e t s .

T h e  U C T A  w a s  i n s p i r e d  b y  t h e  U n i f o r m  T r a n s f e r s  t o  M i n o r s  
Act, a n d  t h e  h i g h l y  u s e f u l  c o n c e p t  of a c u s t o d i a n  f o r  p r o p e r t y  of 
a m i n o r  u n d e r  t h e  t e r m s  of t h a t  act. B u t  w h y  s h o u l d  m i n o r s  be 
t h e  o n l y  b e n e f i c i a r i e s  o f  a g o o d  idea?

T h e r e  a r e  m a n y  r e a s o n s  w h y  e v e r y  s t a t e  s h o u l d  c o n s i d e r  and 
a d o p t  t h e  U n i f o r m  C u s t o d i a l  T r u s t  Act.

I N E X P E N S I V E

A  c u s t o d i a l  t r u s t  is i n e x p e n s i v e  t o  c r e a t e .  F e e s  for
c o n s u l t a t i o n  a n d  d r a f t i n g  w i l l  b e  m i n i m u m  - a n d  n o n - e x i s t e n t  in 
m a n y  cases. In a d d i t i o n ,  t h e  U C T A  p r o v i d e s  an a l t e r n a t i v e  to a 
c o s t l y  c o u r t - s u p e r v i s e d  c o n s e r v a t o r  o r  g u a r d i a n .  I t  c a n  be  us e d 
to a v o i d  t h e  c o s t s  a n d  d e l a y s  of p r o b a t e  p r o c e e d i n g s  a t  death. 
E c o n o m i e s  c a n  a c c r u e  b r o a d l y  w i t h  the u s e  o f  c u s t o d i a l  t r u s t s .

SIMPLE

A c u s t o d i a l  t r u s t  c a n  be set up -by s i m p l e  l a n g u a g e  r e f e r e n c­
ing  the s t a t u t e .  N o  e l a b o r a t e  t r u s t  d o c u m e n t  is n e c e s s a r y .  
R i g h t s  a n d  o b l i g a t i o n  a r e  d e r i v e d  d i r e c t l y  f r o m  t h e  s t a t u t e .

C O N T R O L

A n y  p e r s o n  w h o  c r e a t e s  a c u s t o d i a l  t r u s t  r e t a i n s  c o m p l e t e  
c o n t r o l  o v e r  it u n t i l  i n c a p a c i t y  o r  d e a t h .  T h e  n a m e d  t r u s t e e  
m a n a g e s  t h e  p r o p e r t y  in t h e  c a s e  of i n c a p a c i t y ,  b u t  u n t i l  then, 
c o n t r o l  r e m a i n s  w i t h  t h e  b e n e f i c i a r y  - t h e  c r e a t o r  o f  t h e  trust. 
T h e  b e n e f i c i a r y  d i r e c t s  t h e  m a n a g e m e n t  o f  t h e  p r o p e r t y ,  r e c e i v e s  
i n c o m e  a n d  p r i n c i p a l ,  a n d  c a n  c a n c e l  t h e  t r u s t  a t  a n y  t i me.
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C O M P R E H E N S I V E

A n y  k i n d  of p r o p e r t y ,  r e a l  o r  p e r s o n a l ,  t a n g i b l e  or 
i n t a n g i b l e ,  c a n  b e  p u t  in a c u s t o d i a l  trust. A n y b o d y  c a n  b e  m a d e  
a b e n e f i c i a r y .  A n y  l e g a l l y  c o m p e t e n t  p e r s o n  o r  e n t i t y  c a n  b e  
a p p o i n t e d  as tr u s t e e .

T h e  U n i f o r m  C u s t o d i a l  T r u s t  A c t  is simple, i n e x p e n s i v e ,  
c o m p r e h e n s i v e ,  a n d  c o m p l e t e .  T h e  m o s t  f r e q u e n t  u s e r s  o f  t h i s  
t r u s t  w i l l  m o s t  l i k e l y  be s e n i o r  c i t i z e n s  w h o  w a n t  to p r o v i d e  for 
t h e  m a n a g e m e n t  of a s s e t s  in t h e  e v e n t  of  f u t u r e  i n c a p a c i t y .  It 
is a l s o  a v a i l a b l e  for a p a r e n t  to e s t a b l i s h  a c u s t o d i a l  t r u s t  for 
a n  a d u l t  c h i l d  w h o  m a y  b e  i n c a p a c i t a t e d .  T h o s e  l e a v i n g  t h e  
c o u n t r y  t e m p o r a r i l y  c a n  a l s o  p l a c e  t h e i r  p r o p e r t y  w i t h  a n o t h e r  
f o r  m a n a g e m e n t  w i t h o u t  r e l i n q u i s h i n g  p e r m a n e n t  c o n t r o l  o f  t h e i r  
p r o p e r t y .

T h e  U n i f o r m  C u s t o d i a l  T r u s t  A c t  s h o u l d  be a d o p t e d  in e v e r y  
s t a t e .  A l t h o u g h  it m e s h e s  w i t h  t h e  U n i f o r m  P r o b a t e  C o d e  ( U P C ) , 
it is a p p r o p r i a t e  in s t a t e s  w h i c h  h a v e  n o t  a d o p t e d  t h e  UPC.
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W e  a r e  p e r f e c t l y  f r e e  t o  b e  i r r e s p o n s i b l e  w i t h  t h e  p r o p e r t y  
t h a t  w e  a c c u m u l a t e .  W e  c a n  d i s s i p a t e  it, a b a n d o n  it, o r  i g n o r e  
it. M o s t  o f  u s  c h o o s e  to b e  m o r e  r e s p o n s i b l e ,  h o w e v e r .  W e  tend 
t o  a c c u m u l a t e  p r o p e r t y  for t h e  e c o n o m i c  s e c u r i t y  it p r o v i d e s  
o u r s e l v e s  a n d  o u r  f a m i l i e s .  It  c o m e s  as a g r e a t  shock, 
t h e r e f o r e ,  w h e n  w e  f i n d  t h a t  c o n t r o l l i n g  a n d  p r o t e c t i n g  it at key 
m o m e n t s  in  o u r  l i v e s  is m u c h  h a r d e r  t h a n  w e  i m a g i n e d .  W h a t  
h a p p e n s  if w e  b e c o m e  i n c a p a c i t a t e d ?  G u a r d i a n s h i p s  a n d  c o n s­
e r v a t o r s h i p s  a r e  e x p e n s i v e  l a s t  r e s o r t s  t h a t  m e a n  t o t a l  l o s s  of 
c o n t r o l .  W h a t  h a p p e n s  w h e n  w e  d i e ?  W i l l s  a n d  t h e  p r o b a t e  
p r o c e s s  o f f e r  s o m e  s o l a c e ,  b u t  p r o b a t e  b e c o m e s  m o r e  o n e r o u s  and  
e x p e n s i v e  t h a n  h e l p f u l .  E x t e n s i v e  e s t a t e  p l a n n i n g  w i t h  its 
p a n o p l y  o f  g e n e r a t i o n - s k i p p i n g  d e v i c e s ,  s u c h  as t r u sts, is 
e x p e n s i v e  a n d  b e y o n d  t h e  r e s o u r c e s  o f  m o s t  p e o p l e .  T h e  s e a r c h  
f o r  a b e t t e r  w a y  c o n t i n u e s .

T h e  U n i f o r m  L a w  C o m m i s s i o n e r s '  U n i f o r m  C u s t o d i a l  T r u s t  Act, 
p r o m u l g a t e d  in 1987, o f f e r s  s o m e  n e e d e d  h e l p .  I n t e r  v i v o s  a n d  
t e s t a m e n t a r y ,  d i s c r e t i o n a r y  t r u s t s  a r e  t o o  c o m p l i c a t e d  to m e e t  
c e r t a i n  n e e d s .  B u t  t h e  t r u s t  f o r m  o f  o w n e r s h i p ,  s i m p l i f i e d  a n d  
c a r e f u l l y  p r e s c r i b e d  in a s t a t u t e ,  c a n  m e e t  t h e m  - t h u s  the  
U n i f o r m  C u s t o d i a l  T r u s t  A c t  ( U C T A ) .

A  t r u s t  is, s i m p l y ,  a l e g a l  s t r u c t u r e  f o r  o r g a n i z i n g  the 
o w n e r s h i p  a n d  m a n a g e m e n t  of  p r o p e r t y  f o r  i t s  p r e s e r v a t i o n  on 
b e h a l f  o f  s p e c i f i e d  i n d i v i d u a l s .  A  t r u s t  i n v o l v e s  t h r e e  
f u n d a m e n t a l  p a r t i c i p a n t s :  a d o n o r  w h o  p u t s  p r o p e r t y  in a tr u s t ;  a 
t r u s t e e  w h o  o w n s  a n d  m a n a g e s  t h e  t r u s t ;  a n d  b e n e f i c i a r i e s  whc
r e c e i v e  t h e  f i n a n c i a l  b e n e f i t  o f  t h e  t r u s t  a n d  f o r  w h o m  the
p r o p e r t y  is p r e s e r v e d .  A  t r u s t  a r i s e s  in a t r u s t  a g r e e m e n t  or
i n s t r u m e n t  (a d o c u m e n t )  in w h i c h  t h e  d o n o r  n a m e s  t h e  t r u s t e e  and 
b e n e f i c i a r i e s .  T h e  d o n o r  a l s o  e s t a b l i s h e s  t h e  t r u s t e e ' s  p o w e r s  
o v e r  t h e  p r o p e r t y  a n d  t h e  b e n e f i c i a r i e s ' r i g h t s  t o  p r i n c i p a l  and 
i n c o m e  in  t h e  t r u s t  i n s t r u m e n t .  T h e  d o n o r  t h e n  t r a n s f e r s  
p r o p e r t y  t o  t h e  t r u s t e e ,  w h o  o w n s  i t  f o r  t h e  b e n e f i t  o f  the
b e n e f i c i a r i e s .  T h e  t r u s t e e  is a l s o  a f i d u c i a r y ,  m e a n i n g  t h a t  he 
o r  s h e  is s u b j e c t  t o  s p e c i a l  r u l e s  a n d  s t a n d a r d s  o f  c a r e  w h e n  
m a n a g i n g  t h e  t r u s t ' s  a s s e t s .  A l l  t r u s t s  h a v e  t h e s e  c h a r a c t e r i s­
tics, a n d  a  c u s t o d i a l  t r u s t  is b u t  o n e  o f  a n u m b e r  of k i n d s  of 
t r u s t s .

T h e  U C T A  a l l o w s  a n y  p e r s o n  t o  c r e a t e  a  c u s t o d i a l  t r u s t  by 
e x e c u t i n g  a s i m p l e  s t a t e m e n t  (it m a y  b e  a s e p a r a t e  d o c u m e n t  or 
m e r e l y  a n o t a t i o n  o n  a n  e x i s t i n g  t i t l e  d o c u m e n t )  t h a t  t h e  
p r o p e r t y  is b e i n g  p l a c e d  in t r u s t  u n d e r  t h e  Ac t .  T h e  t r u s t e e’s 
o b l i g a t i o n s  a r i s e  u p o n  a c c e p t a n c e  o f  t h e  p r o p e r t y .  T h a t  is all 
t h a t  is n e c e s s a r y  t o  c r e a t e  t h e  t r u s t .
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T h e  U C T A  p e r m i t s  a k i n d  of s p r i n g i n g  t r u s t  t o o  - a t r u s t  
t h a t  a r i s e s  u p o n  t h e  h a p p e n i n g  of a f u t u r e  ev e n t .  A n y  p e r s o n  can 
c r e a t e  s u c h  a t r u s t  w i t h  r e s p e c t  to  s p e c i f i c  p r o p e r t y  b y  
e x e c u t i n g  a s i m p l e  s t a t e m e n t ,  i n d i c a t i n g  t h a t  t h e  t r u s t  w i l l  be 
e s t a b l i s h e d  u p o n  t h e  h a p p e n i n g  o f  t h e  event.

T h e  U C T A  a l s o  a l l o w s  a n y b o d y  o b l i g a t e d  t o  an  i n c a p a c i t a t e d  
p e r s o n ,  w i t h o u t  a c o n s e r v a t o r  (a c o n s e r v a t o r  is a c o u r t - a p p o i n t e d  
m a n a g e r  of  an  i n c a p a c i t a t e d  p e r s o n ' s  p r o p e r t y ) , t o  e s t a b l i s h  a 
c u s t o d i a l  t r u s t  i n t o  w h i c h  p r o p e r t y  s a t i s f y i n g  t h e  o b l i g a t i o n  is 
p l a c e d  f o r  t h e  i n c a p a c i t a t e d  p e r s o n  as b e n e f i c i a r y .  If t h e  v a l u e  
o f  t h e  p r o p e r t y  so p l a c e d  e x c e e d s  $ 2 0 , 0 0 0 ,  h o w e v e r ,  a t r a n s f e r  
i n t o  s u c h  a t r u s t  m u s t  b e  a p p r o v e d  b y  a co u r t .

W h a t  d i s t i n g u i s h e s  a c u s t o d i a l  t r u s t  f r o m  o t h e r  k i n d s  of 
t r u s t s ?  T o  b e g i n  w ith, the U C T A  g o v e r n s  a l l  a s p e c t s  o f  t h e  t r u s t  
r e l a t i o n s h i p ,  i n c l u d i n g  a t r u s t e e ' s  p o w e r s  a n d  o b l i g a t i o n s .  
T h e r e f o r e ,  e l a b o r a t e  t r u s t  d o c u m e n t s  a r e  n o t  n e e d e d .  S e c o n d ,  a 
c u s t o d i a l  t r u s t  e x i s t s  at t h e  w i l l  o f  its b e n e f i c i a r i e s .  A n y  
b e n e f i c i a r y  c a n  t e r m i n a t e  h i s  o r  h e r  s h a r e  of  t h e  t r u s t .  Third, 
t r u s t  b e n e f i c i a r i e s  c a n  d i r e c t  t h e  t r u s t e e ' s  p a y m e n t  o f  i n c o m e  to 
t h e m s e l v e s .  F o u rth, t h e  b e n e f i c i a r i e s  c a n  d i r e c t  t h e  t r u s t e e ' s  
i n v e s t m e n t  a n d  m a n a g e m e n t  o f  t h e  t r u s t  p r o t _rty. F i f t h ,  at a 
b e n e f i c i a r y ' s  i n c a p a c i t y ,  the t r u s t  c o n t i n u e s  a s  a d i s c r e t i o n a r y  
t r u s t ,  w i t h  t h e  t r u s t e e  as a f u l l  f i d u c i a r y .  T h e r e f o r e ,  no 
c o n s e r v a t o r  n e e d s  t o  b e  a p p o i n t e d  f o r  t h e  p u r p o s e s  o f  m a n a g i n g  
t h e  t r u s t  p r o p e r t y .  Sixth, a b e n e f i c i a r y  m a y  d i r e c t  t h e  t r u s t e e  
b y  a s i m p l e  w r i t i n g  to d i s t r i b u t e  t h e  t r u s t  p r o p e r t y  in any 
f a s h i o n  t h e  b e n e f i c i a r y  d e s i r e s  a t  t h e  b e n e f i c i a r y ' s  d e a t h .  T h e  
w r i t i n g  is n o t  a w i l l  u n l e s s  t h e  b e n e f i c i a r y  m a k e s  it one, and 
t h e  d i s t r i b u t i o n  is a n o n - p r o b a t e  t r a n s f e r  o f  t h e  p r o p e r t y .

T h e s e  p o w e r s  o f  b e n e f i c i a r i e s  d i s t i n g u i s h  a c u s t o d i a l  t r u s t  
f r o m  a l l  o t h e r  t r u s t s .  T r u s t e e s  u n d e r  t h e  c o m m o n  l a w  a r e  not 
s u b j e c t  t o  t h e  d i r e c t i o n  of b e n e f i c i a r i e s .  T h e  p o w e r s  of the  
b e n e f i c i a r i e s  in t h e  U C T A  s u g g e s t  w h y  s u c h  a t r u s t  is c a l l e d  
" c u s t o d i a l "  a n d  s u g g e s t  the v a l u e s  of  a c u s t o d i a l  t r u s t ,  as w e l l  
a s  its l i m i t a t i o n s .

A  t r u s t  is c u s t o d i a l  b e c a u s e  t h e  t r u s t e e ' s  p o w e r s  are 
l i m i t e d  b y  t h e  b e n e f i c i a r i e s  - t h e  t r u s t e e  is a c u s t o d i a n  f o r  the 
b e n e f i c i a r i e s '  i n t e r e s t s .  T h e  t r u s t e e  is a c u s t o d i a n  u n t i l  s u c h  
t i m e  as a b e n e f i c i a r y  b e c o m e s  i n c a p a c i t a t e d .  T h e  c u s t o d i a l  t r u s t  
is a n  i d e a l  f o r m  o f  o w n e r s h i p  for a n y o n e  w h o  w a n t s  to  m a k e  s u r e  
p r o p e r t y  is p r o p e r l y  m a n a g e d  b e f o r e  i n c a p a c i t y  a n d  p r o t e c t e d  
a f t e r w a r d s .  A  p e r s o n  w i t h  p r o p e r t y  m e r e l y  c o n v e y s  t h e  p r o p e r t y  
t o  a t r u s t e e ,  n a m i n g  h i m s e l f  o r  h e r s e l f  as b e n e f i c i a r y .  W h i l e  
t h e r e  a r e  n o  q u e s t i o n s  of c a p a c i t y ,  t h e  b e n e f i c i a r y  r e t a i n s  
s i g n i f i c a n t  p o w e r s  o v e r  t h e  p r o p e r t y .  A t  i n c a p a c i t y ,  h i s  o r  h e r  
a p p o i n t e d  t r u s t e e  c o n t i n u e s  to m a n a g e  t h e  p r o p e r t y  a n d  u s e  it for 
t h e  b e n e f i c i a r y .  I f  i n c a p a c i t y  is t e m p o r a r y ,  t h e  b e n e f i c i a r y  
r e a s s e r t s  h i s  o r  h e r  p o w e r s  w h e n  c a p a c i t y  r e t u r n s .  I f  a t  a n y  
t i m e  a b e n e f i c i a r y  w i t h  c a p a c i t y  d e s i r e s  t o  t e r m i n a t e  the 
c u s t o d i a l  t r u s t ,  h e  o r  she s i m p l y  t e r m i n a t e s  it.



W h o  w i l l  u s e  t h e  t r u s t ?  O l d e r  p e o p l e  w h o  w a n t  to  m a k e  s u r e  
t h e y  c o n t r o l  w h o  m a n a g e s  t h e i r  p r o p e r t y  w h e n  t h e y  a r e  i n c a p a c i t a­
ted, a r e  t h e  m o s t  l i k e l y  u s e r s  of t h e  U C TA. P e o p l e  w h o  g o  on 
l o n g  t r i p s  a n d  w h o  w a n t  t o  a s s u r e  p r o p e r  m a n a g e m e n t  w h i l e  t h e y  
a r e  g o n e  o r  w h o  w a n t  p r o t e c t i o n  if t h e y  b e c o m e  i n c a p a c i t a t e d  
w h i l e  t r a v e l i n g  c a n  u s e  a c u s t o d i a l  t r u s t  r a t h e r  t h a n  a p o w e r  of 
a t t o r n e y  if it s u i t s  t h e i r  n e e d s .  T h e s e  a r e  e x a m p l e s  o f  p e o p l e  
a n d  s i t u a t i o n s  f o r  w h i c h  t h e  U C T A  w a 3  c r e a t e d .

A t  t h e  s a m e  time, p e o p l e  w h o  n e e d  d i s c r e t i o n a r y  t r u s t s  for 
e s t a t e  p l a n n i n g  a n d  t a x  p u r p o s e s  w i l l  c o n t i n u e  to t u r n  to 
t r a d i t i o n a l  t r u s t  law. T h e  c o n t r o l  p r o v i d e d  to  b e n e f i c i a r i e s  in 
t h e  U C T A  a n d  t h e  a b i l i t y  t o  t e r m i n a t e  a c u s t o d i a l  t r u s t  d o  not  
m a k e  it s u i t a b l e  f o r  t h e s e  p u r p o s e s .

T h e  U C T A  f i l l s  v e r y  p a r t i c u l a r  n e e d s  of o r d i n a r y  p e o p l e .  It 
s h o u l d  b e  c o n s i d e r e d  s t r o n g l y  b y  a n y  s t a t e  o r  j u r i s d i c t i o n  
c o n s c i o u s  of  t h e  d i f f i c u l t i e s  a n  o r d i n a r y  p e r s o n  h a s  in p r e p a r i n g  
f o r  p e r s o n a l  i n c a p a c i t y  a n d  d e a t h .



A 1 0 0 - YEAR TRADITION OF EXCELLENCE

The National Conference Of Commissioners On Uniform State Laws

In the latter part of the 19th century, about the time a pi eminent law professor was charac­
terizing state legal systems as "a whimsical diversity of laws," a movement began taking hold 
for the development of uniform laws among the states.

The Alabama Bar Association took the first formal action to encourage the development 
of "uniform" laws in 1881. But it was not until August 1889, during the 12th annual meeting 
of the American Bar Association, that the legal community made a formal resolution to work 
for "uniformity in the laws" of the then 44 states.

New York was the first state to act. In 1890 it authorized the governor to appoint three 
commissioners to "examine the subjects of marriage and divorce, insolvency, the form of 
notarial certificates and other subjects; to ascertain the best means to effect an assimilation 
and uniformity of the laws of the states; and especially to consider whether it would be wise 
and practicable for the state of New York to invite other states of the Union to send repre­
sentatives to a convention to draft uniform laws to be submitted for the approval and adop­
tion of the several states...." A few months later the ABA endorsed the New York action and 
urged the states, the District of Columbia and territorial legislatures to follow New York’s 
lead.

In the Beginning — Seven States

Six other states heeded the call and joined New York at the first meeting of the "Conference 
of State Boards of Commissioners on Promoting Uniformity of Law in the U.S." in Saratoga 
Springs, New York on August 24, 1892. They were Delaware, Georgia, Massachusetts, 
Michigan, New Jersey and Pennsylvania.

The new Commissioners wasted no time. They immediately completed and urged states 
and territories to adopt three acts — Relating to Acknowledgments on Written Instruments, 
Validating Wills Lawfully Executed Without the State, and Recognizing as Valid Wills 
Probated in Another State.

They also recommended that states enact laws governing payment of notes, validating con­
tracts and divorce and marriage. With great variance in the marriage consent age, they 
proposed raising the marrying age to 18 for males and 16 for females.

They also adopted a table ol weights and measures, noting "it will probably be a surprise 
to most people to learn that legal weights of a bushel... with the exception of wheat alone, vary 
in all the states."

After this burst of activity, the Conference produced no other proposals until 1896, when 
the Negotiable Instruments Law was completed. The NIL was the first act adopted by every 
state and the District of Columbia; it later became the basis for Article 3 of the Uniform Com­
mercial Code.

Then There were 33

By 1900, 31 states and two territories had appointed commissioners on uniform laws. 
During the first decade of the new century the Uniform Law Commissioners (ULC) con­
centrated on legislation to facilitate interstate commerce, drafting laws concerning sales, 
warehousing and transportation. A majority of states adopted all of these pioneering acts 
before they, as well as the Negotiable Instruments Law, were superseded by the Uniform Com­
mercial Code some 40 years later.

HISTORY OF UNIFORM 
STATE LAWS



By 1910, only Nevada and the Territory of Alaska had not appointed commissioners. They 
came aboard by 1912.

In its third decade, the Conference considered and adopted legislative proposals on issues 
ranging from partnerships to child labor. And in 1915, the organization officially became 
known as the National Conference of Commissioners on Uniform State Laws.

The ULC responded to problems of the 1920s with proposals in such areas as aviation and 
public utilities. In the 1930s, Commissioners wrestled with machine gun laws as well as torts 
and trusts.

Fifty-Year Assessment

As the Conference approached its golden anniversary year, its leadership began a reassess­
ment to determine how the ULC could better serve the federal system. Though the past had 
been productive, Commissioners decided they could play a more useful role in the future if 
they attacked major problems with comprehensive legal solutions rather than trying to address 
them piecemeal.

That decision led to the launching of the mammoth project that produced the Uniform 
Commercial Code (UCC). The ULC officially took on the task of drafting a comprehensive 
code to provide guidelines for all commercial transactions in 1940. Work on some of its com­
ponents had already begun. In 1947 the ULC and the American Law institute joined in a 
partnership that put all the components together in a Uniform Commercial Code that was of­
fered to the states for their consideration in 1951. More than a decade of difficult battles for 
adoption in every state followed. But by 1967, all the states had enacted the Code except for 
Louisiana, which remains the lone holdout on several code provisions.

The breadth and depth of the UCC are difficult to grasp. It guarantees that commercial 
transactions in California are subject to the same law as transactions in Maine. A child pur­
chasing penny candy in a neighborhood shop and a manufacturer buying robot welders for his 
assembly line both complete their transactions within the framework of the UCC. In UCC 
states, the code encompasses every sale of goods from crude oil to autos, every bank check 
written, and all commercial paper, stock and bond transactions.

The UCC is not set in stone. In 1987 the first new article since 1951 was approved, estab­
lishing law for the billion dollar leasing industry. As the Conference embarks on its second 
century, it is dealing with major changes in state payment system law, including electronic funds 
transfers, to bring the Code into the 21st century of finance.

The UCC’s success as a comprehensive solution inspired Commissioners to produce and 
work for enactment of a wide variety of legislative solutions to other basic state problems. 
These have included: the Uniform Probate Code, Uniform Consumer Credit Code, Uniform 
Marriage and Divorce Act, Uniform Alcoholism and Intoxication Treatm ent Act and a pack­
age of proposals designed to do for land transactions what the UCC did for transactions in the 
commercial realm -  provide modern law to deal with modern problems.

While forging these major broad projects — primarily from the 1960s to the early 1980s — 
the ULC also completed legislation needed by the states to deal with more specific problems. 
Among these proposals were the Child Custody Jurisdiction Act, Anatomical Gift Act, a major 
revision of the Limited Partnership Act and the Determination of Death Act.

Agendas are made by a Scope and Program Committee. Most recently, commercial and 
family law have been focal areas for drafting efforts. Among the "products" of the 1980s are 
two new Articles to the Uniform Commercial Code, a Trade Secrets Act, the Transfers to 
Minors Act, Premarital Agreement and Marital Property Acts, and acts addressing such topi­
cal issues as surrogate mother contracts and rights of the terminally ill.



Uniform and Model Acts

In addition to "Uniform Acts," which every state is urged to adopt, the ULC also drafts 
"Model Acts" to guide legislatures dealing with issues that need not be treated uniformly. Some 
models -  such as the Model State Administrative Procedure Act -  have been adapted for 
use by most states.

It is im portant to state treasuries that most ULC proposals fall into the category of "private 
law" — the body of law based on English common law that governs the basic legal relation­
ships between people. No government body intervenes in "private law" relationships. People 
conduct their affairs without interference. When a breach of a legally enforceable private 
obligation occurs, the courts are available to sort out the facts and grant remedies ranging from 
monetary payments to injunctive relief. For example, the Uniform Residential Landlord and 
Tenant Act governs the contractual relationship between landlord and tenant. This relation­
ship proceeds unfettered unless a party breaches an obligation — such as a landlord’s obliga­
tion to maintain fit and safe premises. If such a breach occurs, then the wronged party can 
seek damages and reparations for losses sustained.

This contrasts with "public law," which usually involves using an executive agency or bureau 
as a regulatory body. In that case, legislatures enact laws vesting authority in an administra­
tive agency which then carries out the duties of investigator, rulemaker, regulator and enfor­
cer. Because new agencies must be created to enforce public law, it usually costs more money.

Why the Conference Works

Commissioners dedicated to the work of the Conference make it work. They include about 
300 law professors, judges and lawyers in the public and private sector. It is their contribution 
of time and expertise — Commissioners receive no salaries or fees for their work with the Con­
ference — that has earned NCCUSL the media label of "prestigious." In this century, Presi­
dent Woodrow Wilson and U.S Supreme Court Justices Louis D. Brandeis and William F. 
Rehnquist served as Commissioners. So did such law school legends as Roscoe Pound of Har­
vard.

Commissioners are appointed by the 50 states, the District of Columbia, Puerto Rico and 
the U.S. Virgin Islands. The number of Commissioners (most states have at least three) and 
the method of appointment vary from state to state. While the governor is responsible for ap­
pointments in most states, Commissioners are usually considered non-partisan. As a result, 
many are appointed by the governor of one party and reappointed by the governor of another. 
Some Commissioners serve the ULC for decades.

A Two-Part Job

Being a Commissioner involves two areas of service. They not only draft proposals but then 
work within their state for enactment of uniform laws designed to solve problems common to 
all states.

The ULC’s reputation was built on the high quality of its drafts. That results from a pro­
cedure structured to bring a unique blend of legal minds to bear on a particular problem. It 
begins with the choice of a drafting committee whose members are selected to insure that as 
much expertise and as many viewpoints as possible will be represented at the drafting table.

For example, there were a number of real estate law experts appointed to the committee 
responsible for preparing preliminary drafts of the land transactions package, which includes 
the Uniform Land Transactions Act (ULTA), Uniform Simplification of Land Transfers Act 
(USOLTA), Uniform Condominium Act (UCA), Uniform Planned Community Act (UPCA),



Model Real Estate Cooperative Act (MRECA), and finally the Uniform Common Interest 
Ownership Act (UCIOA). These drafters included Commissioners who were law school 
professors as well as practicing lawyers specializing in real estate law. Outside lawyer and non­
lawyer experts were invited to provide specialized knowledge to the drafting committee. 
These advisers represented associations ot lenders, builders, sellers, lawyers and consumers. 
But all decisions were made by Commissioners who represent only the people of their state.

The Drafting Ordeal

Preliminary drafts of the proposals were prepared and circulated to advisers and others in­
terested in the committee’s deliberations. That included every Commissioner. Eventually, 
the committee was ready to present its work at a:i annual meeting of the Conference for "ini­
tial consideration" by every Commissioner.

During the annual meeting Commissioners assemble for a week, spending every day and 
some nights considering each "tentative draft" prepared by the drafting committees. The drafts 
are read "line by line" and then discussed, debated and changed. With hundreds of trained 
eyes probing every concept and word, it's a rare draft that leaves an annual meeting in the same 
form it comes in. Because the ULC is a confederation of state commissions on uniform laws, 
close issues are decided by polling state delegations. Regardless of the number of repre­
sentatives from each state, each state has only one vote.

Shortly after the annual meeting, committees with uncompleted drafts begin incorporat­
ing changes made during the meeting and dealing with new problems raised by Commissioners 
as well as others.

Proposals are subjected to this rigorous procedure for at least two annual meetings before 
they become eligible for designation as ULC products. The final decision on wnether a 
proposal is ready for promulgation to the states is made near the close of an annual meeting 
— again on a one-state, one-vote basis. But the procedure can take much longer. Because 
of the complexities of ULTA, USOLTA, UCA, U PC A  MRECA and U C IO A  more than a 
decade elapsed before these proposals were adopted by the ULC.

The Conference Proposes — The State Disposes

With the drafting done, a Commissioner’s job has only begun. Each is then obligated to 
return home and work for adoption of the completed proposal in his or her state legislature. 
Normal resistance to anything new makes this the most difficult part of a Commissioner’s 
responsibility. Remember, it took 14 years before the Uniform Commercial Code was 
adopted by 49 states.

But the result can be workable, modern state law that helps keep the federal system alive. 
The work of the ULC simplifies the legal life of businesses and individuals by providing rules 
and procedures that are consistent from state to state. It also insures that problems can be 
solved close to home in state courts and agencies rather than lost in overworked federal courts 
and U.S. departments and agencies.
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