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Representative Pete K ott
S P O N S O R  S T A T E M E N T  

C S  F O R  H O U S E  B I L L  2 3 1 (F IN )

A S  1 2 . 5 5 . 1 5 5 ( c )  e s t a b l i s h e s  a s e r i e s  o f  a g g r a v a t i n g  f a c t o r s
r e l e v a n t  to  p r e s u m p t i v e  s e n t e n c i n g .  S u b s e c t i o n  ( 1 8 )  o f  th i s  s t a t u t e  
a d d r e s s e s  a g g r a v a t i n g  f a c t o r s  to  b e  u s e d  in s e n t e n c i n g  p e o p l e
c o n v i c t e d  o f  s e x  c r i m e s .  A s  th e  l a w  n o w  r e a d s ,  t h e r e  is  an  
a g g r a v a t i n g  f a c t o r  w h e n  a  d e f e n d a n t  is c o n v i c t e d  o f  o f  a s e x  c r i m e  
a g a i n s t  a m i n o r  a n d  h a s  e n g a g e d  in th e  s a m e  o r  s i m i l a r  c o n d u c t
a g a i n s t  a m i n o r .  A l s o ,  t h e r e  is an  a g g r a v a t i n g  f a c t o r  w h e n  t h e
d e f e n d a n t  is c o n v i c t e d  o f  s e x u a l  a s s a u l t  ( o r  u n l a w f u l  e x p l o i t a t i o n  o f  a 
m i n o r )  a n d  p r e v i o u s l y  e n g a g e d  in  s e x u a l  a s s a u l t  ( o r  u n l a w f u l
e x p l o i t a t i o n  o f  a m in o r ) .  H o w e v e r ,  th e  l a w  d o e s  n o t  c u r r e n t l y  p r o v i d e
an a g g r a v a t i n g  f a c t o r  p e r t a i n i n g  to  a p o t e n t i a l  s i t u a t i o n  w h e r e b y  a 
d e f e n d a n t  is s u b j e c t  to p r e s u m p t i v e  s e n t e n c in g  fo r  s e x u a l  a b u s e  o f  a 
m i n o r  a n d  h e  p r e v i o u s l y  c o m m i t t e d  s e x u a l  a s s a u l t  a g a i n s t  an  a d u l t .  
S e c t i o n  1 o f  th is  b i l l  c o r r e c t s  th is  p ro b le m .

P u r s u a n t  to S e c t i o n  1, in all c a s e s  w'here a d e f e n d a n t  is s u b j e c t  
to  p r e s u m p t i v e  s e n t e n c i n g  f o r  a f e lo n y  s e x  c r im e ,  a n y  o t h e r  c o n d u c t  
w h i c h  v i o l a t e s  A S  1 1 . 4 1 . 4 1 0  t h r o u g h  A S  1 1 . 4 1 . 4 6 0  c o n s t i t u t e s  a n  
a g g r a v a t i n g  f a c to r .

It  is  t h e  s p o n s o r ' s  i n t e n t  th a t  o n l y  c o n d u c t  o t h e r  t h a n  t h e  
s p e c i f i c  a c t  w h i c h  is the  b a s i s  f o r  a c o n v i c t i o n  s h a l l  c o n s t i t u t e  an
a g g r a v a t i n g  fac to r .  T h a t  is to say ,  i f  e v e n t  "A" is the b as is  fo r  a g iv e n  
c o n v i c t i o n ,  th e n  e v e n t  "A "  c a n  not  be  t h e  bas is  f o r  a g g r a v a t i n g  th e  
s e n t e n c e .

S e c t io n  1 o f  C S  F o r  H B  231 has  a co l la te ra l  e f f e c t  o f  e n l a r g i n g  
th e  c l a s s  o f  c a s e s  w h i c h ,  p u r s u a n t  to  A S  1 2 .5 5 .1 6 5 ( b ) ,  m a y  n o t  be  
r e f e r r e d  to  th e  T h r e e  J u d g e  S e n t e n c i n g  P a n e l .

It r e s p e c t f u l l y  is a s s e r t e d  tha t  th is  bi ll  c a p t u r e s  th e  e s s e n c e  o f
a r e c o m m e n d a t i o n  m a d e  b y  th e  A l a s k a  S e n t e n c i n g  C o m m i s s i o n .  
A d d i t i o n a l l y ,  it c o r r e c t s  an  u n f o r t u n a t e  g a p  n o w  e m b o d i e d  in e x i s t i n g  
l a w .

SPONSOR STATEMENT
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Representative Pete K o tt
S E C T IO N A L  A N A L Y S I SCfiJEBBJH.QI2SE.m L J 31 (FIN)

S e c t i o n  1, w h i c h  a m e n d s  A S  1 2 . 5 5 . 1 5 5 ( c ) ( l 8 ) ( B )  a n d  d e l e t e s  A S
1 2 . 5 5 . 1 5 5 ( c ) ( 1 8 ) ( C ) ,  e x p a n d s  th e  s c o p e  o f  o t h e r  s e x  c r i m e s  as an  
a g g r a v a t i n g  f a c t o r  in the  p r e s u m p t i v e  s e n t e n c i n g  o f  sex  o f f e n d e r s .  As  
a m e n d e d ,  A S  1 2 . 5 5 . 1 5 5 ( c ) (  18 ) ( B )  e s t a b l i s h e s  an  a g g r a v a t i n g  f a c t o r  
w h e n  th e  d e f e n d a n t  is s u b j e c t  to  p r e s u m p t i v e  s e n t e n c i n g  f o r  a f e l o n y  
c r i m e  " . . . s p e c i f i e d  in A S  1 1 .4 1 .4 1 0  - 1 1 .41 .4 55  a n d  the  d e f e n d a n t  h as
e n g a g e d  in the  s a m e  o r  o th e r  c o n d u c t  p r o h ib i t e d  by a p r o v i s i o n  o f  A S
1 1 . 4 1 . 4 1 0  - 1 1 . 4 1 . 4 6 0  i n v o l v i n g  the  s a m e  o r  a n o t h e r  v i c t i m ; " .  I t  m a y  
be  n o t e d  t h a t  S e c t i o n  1 o f  C S  H B  231 d o e s  n o t  r e q u i r e  t h a t  th e
c o n d u c t  u t i l i z e d  as  an  a g g r a v a t i n g  f a c t o r  be  r e d u c e d  to a c o n v i c t i o n .  
A n d ,  i t  d o e s  n o t  r e q u i r e  th a t  sa id  c o n d u c t  h a v e  o c c u r r e d  p r io r  to  th e  
c r i m e  f o r  w h i c h  the  d e f e n d a n t  is b e in g  s e n t e n c e d .

I t  m a y  be  n o t e d  th a t  S e c t i o n  1 o f  th is  bi ll  h a s  th e  c o l l a t e r a l  e f f e c t ,  
p u r s u a n t  to  A S  1 2 . 5 5 .1 6 5 ( b ) ,  o f  e x p a n d i n g  the  c l a s s  o f  c a s e s  w h i c h  
m a y  n o t  be  r e fe r r e d  to the  T h r e e  J u d g e  S e n t e n c i n g  Pan e l

SECTIONAL ANALYSIS Z3



S T A T E  O F  A L A S K A

1 9 9 4  L E G I S L A T I V E  S E S S I O N

F I S C A L  N O T E

B IL L  N O :  _ C S H B  2 3 1  ( F I N )

Revision D a t e : ______________________________ __
Title: "An act rslatinc to aggravation ann mitionTinn

factors ar sentencing"___________________________

Dept. Affected: 
3RU:
Component:

Public Saf°>y

-A la s k a .S n i£ .T - rcsp£.cs-
-Dp.iacnmenis..

Sponsor:
Requestor:

-Ban.. Kfltl
S. JUD COMPONENT SERIAL NO. 799

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)

OPERATING FY 95 FY 96 Fv 97 FY 98 FY 99 FY 00
PERSONAL SERVICES 1 r
TRAVEL I 1
CONTRACTUAL 1 I
SUPPLIES 1
EQUIPMENT 1
LAND & STRUCTURES J I
GRANTS. CLAIMS i i I
MISCELLANEOUS i 1 I
TOTAL OPERATING -0- | -0- -0- -0- 1 -0- -C-

CAPITAL EXPENDITURES -0- -0- -0- -o- i -o- -0-
[
; CHANGE IN 

REVENUES I )
-0- -0- -0- -0- •0 - -0-

[ Cooe
Revenue 1

1

FUNDING: (Thousands of Dollars)

10C2 Feoeral Receipts
10C2 GF Matcn

1004 GF

1005 GF.P'-oaram Receiots
1006 g f  m h t;  \

Other
TOTAL -0- 1 -0- 1 -o- 1 -0- 1 -0- 1 -0-

Estimate of curre 
POSITIONS:

nt year (FY 94) imoact: $

FULL-TIME 1 o ! o ! 0 0 0 1 0
PART-TIME 0 0 0 0 1 o ! 0
TEMPORARY 0 0 0 0 0 i 0

ANALYSIS: (Attach a seoarate oaoe if necessary.)

No significant fiscal impact upon the Alaska State Troopers is anticipated.

Prepared 3v: Rmnns C. Allen

* v
ICjH Division: Alaska S lai£ T rnn ners

Approved cy Commissioner: 

Agency: Richard
PREPARER TO  PROVIDE ALL DC

For fu rther distribu ti

FISCAL NOTES

Phone:

Date: " I I S  . a  a.

LEGISLATIVE OFFICE

e Office
P ace



F I S C A L  N O T E
STATE OF ALASKA
1994 LEGISLATIVE SESSION

BILL NO. CSHB231 (Fin)

Revision Date: □oot. Alloclec: Administration
Title: ‘An Act relaiino to agaravatma and mmaatina ERU Office of Public Advocacy

factors at sentencino . . . " Component: Olfice of Public Advocacy
Sponsor: Reo. Kott
Requestor: (H) Rules COMPONENT SERIAL NO. 43

Expenditures/Revenues (Thousands of Dollars)
1 OPERATING EXPENDITURES FY95 FY96 | FY97 1 FY98 | FY99 | FY00
PERSONAL SERVICES 0.0 0.0 I 0.0 1 0,0 | 0.0 | 0.0
TRAVEL 0.0 0.0 I 0.0 0.0 1 0.0 | 0.0
CONTRACTUAL 0.0 0.0 1 0.0 1 0.0 I 0.0 | 0.0
SUPPLIES 0.0 0.0 I C.O 0.0 | 0.0 | 0.0
EQUIPMENT 0.0 0.0 C.O 1 0.0 1 0.0 j 0.0
LAND & STRUCTURES 0.0 0.0 1 0.0 0.0 1 C.O | 0.0
GRANTS. CLAIMS 0.0 0.0 i C.O 1 0.0 | 0.0 | 0.0
MISCELLANEOUS 0.0 | 0.0 0.0 1 o.o | 0.0 | 0.0
TOTAL OPERATING 0.0 | 0.0 0.0 0.0 | 0.0 1 0.0

CAPITAL EXPENDITURES 0.0 | 0.0 0.0 1 0.0 | 0.0 I 0.0

CHANGE IN REVENUES ( ) 0 .0 0 .0  I 0 .0 0 .0 0 .0

FUND SOURCE (Thousands of Dollars)
1002 Feaeral ReceiDts 0.0 I 0.0 I 0.0 I 0.0 i C.O | 0.0

•003 GF Match 0.0 | 0.0 | 0.0 I 0.0 | 0.C I o.c
1004 GF 0.0 | 0.0 I 0.0 | 0.0 | 0.0 | 0.0

1005 GF/Proaram Receiois 0.0 | 0.0 | 0.0 I 0.0 I 0.0 i 0.0

11006 GF/MHTIA 0.0 I 0.0 I 0.0 I 0.0 I 0.0 | 0.0
lOther 0 0 | 0.0 | 0.0 ! 0.0 | 0.0 | 0.0 i

iT o ta l 0.0 | 0.0 I 0.0 I 0.0 | 0.0 I O.C I

Estimate of currenl year (FY94) cost:

POSITIONS:

rone

FULL-TIME I 0 | 0 ! 0 I 0 I 0 I 0

PART-TIME i 0 I 0 I o I 0 I 0 I 0

TEMPORARY o I 0 I 0 I 0 I 0 I 0 ' J

lANALYSIS: (Attacn a separate page if necessary)

Prepared by: Brant McGee. Poolic Acvocale I Phone: 27A - 1 634
Division: Office of Puolic Aovccacv I Date:

Approved by Commissioner: Nancv Bear Ucera \  l\ \ Date:
Agency: Aammisiranon \ ! \ I \ ! '*' * /

PREPARER TO PROVIDE ALL DISTRIBLTION'COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call tr.e Governor's Lecisiative Olfice Pago •



F I S C A L  N O T E
STATE OF ALASKA
1994 LEGISLATIVE SESSION

Revision Dale: 
Title:

BILL NO. CSHB 231 (Fin)

“An Act relating to aggravating and mitioaiino
Oopi. Alloctod:

BRU
Administration
Public Defender Aoencv

factors at sentencino . . . . * Component: Puolic Defender Aoencv
Sponsor: Reo. Kott
Requestor: (Hi Rules COMPONENT SERIAL NO. 1631

Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY95 FY96 | FY97 | FY98 | FY99 | FY00

PERSONAL SERVICES 0.0 0.0 0.0 1 0.0 | 0.0 | 0.0

TRAVEL 0.0 0.0 0.0 1 0.0 | 0.0 | 0.0

CONTRACTUAL 0.0 1 0.0 0.0 | 0.0 i 0.0 | 0.0

SUFPLIES 0.0 0.0 1 0.0 | 0.0 | 0.0 | 0.0

EQUIPMENT 0.0 0.0 0.0 | O.C 1 C.O | 0.0

LAND & STRUCTURES 0.0 0.0 i 0.0 1 0.0 | 0.0 | 0.0

GRANTS, CLAIMS 0.0 0.0 0.0 I O.C | C.O | C.O

MISCELLANEOUS 0.0 1 0,0 1 0.0 1 0.0 I o.c | o.o i

TOTAL OPERATING 0.0 0.0 O.C , 0.0 1 0.0 | 0.0 1

j CAPITAL EXPENDITURES 0.0 0.0 0.0 1 0.0 1 0.0 1 O.C 1

ICHANGE IN REVENUES ( ) 0.0 0.0 I O.C I 0.0 1 0.0 1 o.c i

FUND SOURCE (Thousancs of Dollars)
10C2 Feaeral Receipts 0.0 0.0 I 0.0 i 0.0 | C.O 1 0.0 |

1003 GF Matcn 0.0 0.0 I 0.0 i 0.0 i O.C 1 o.c

10CA GF 0.0 c.c O.C 1 0.0 | 0.0 1 0.0

1005 GF/Proaram ReceiDts 0.0 0.0 0.0 1 0.0 | 0.0 i 0.0 i

1006 GF/MHTIA 0.0 0.0 0.0 ! 0.0 | 0.0 1 0.0 |

Other 0.0 0.0 0.0 1 0.0 1 C.O I 0.0 1

T o ta l 1 0.0 0,0 0.0 | 0.0 | n <*\ | W . U I 0.0 !

Estimate of current year (FY94) cost: none

POSITIONS:

FULL-TIME 1 0 0 0 1 0 I 0 1 o 1

PART-TIME 0 n\J 0 1 0 i o 1 0 1

TEMPORARY 0 c 0 1 0 1 0 1 o I

ANALYSIS: (Attacn a separate page if necessary)

Prepared by: John Salemi, P'joIic Defenoer Phone: 2 5 4 -4 ^ 0 0
Division: Puolic Defender Aaency Date:

Approved by Commissioner: Nancy Bear Users! 1 l-t / Date: ^
Aaoncy: Acrninistration ill 1 <1/1 / / • /

PREPARER TO PROVIDE ALL DtSTRIBUTlpN'COPIES TO GOVERNOR'S LEGISLATIVE OPF1CE
For further oistribution information call the Governor's Legislative Office Daco i of 1



FISCAL NOTE
STATE OF ALASKA BILL NO. CSHB 231 (FIN)

1994 LEGISLATIVE SESSION

Revision Date: February 1 5 . 1  9 9 4_______________

Title: "...previous conduct constituting a sexual 

offense mav be used as an aggravating factor..."

Sponsor: Representative Kott_____________________

Requestor: Representative Kott__________________

EXPENDITURES/REVENUES:

OPERATING FY 95 | FY 96 FY 97 FY 98 FY 99 FY 00

PERSONAL |

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND &

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE

FUNDING:

1002 Federal I I
1003 GF Match I I
1004 GF I I
1005 GF/Frocram f I
1006 G F/M HTIA I I
OTHER I i
TOTAL -0- -0- -0- I -0- I -0- -0-

POSITIONS:

FULL-TIME -0- -0- -0- i -0- I -0- -0-

PART-TIME I I
TEM PORARY I I

Estimate of current vear (FY94) impact: -0-

j ANALYSIS: (Attach a separate page if necessary'.)

: Please see the attached analysis.

_____________ . O ' )  i /  0  ______________________________________________

Prepared by: Richard I. Peoues. Director. I_______________________  Phone: 4 6 5 -3672________

Division: Administrative Services  Division ^  I Date: February 1 5 . 1 9 9 4

K . i l i r f  ■ R G vT k
Approved by Commissioner: Bruce M. Botelho.iAttorney General_______________________________
Agency: Department of Law “   Date: February 15 1 994

Department Affected: Department of Law

BRU: Prosecution____________________________

Component: _A|]_____________________________

COM PONENT SERIAL NO. 0085 through 0090

PREPARER T O  PRO VIDE ALL DISTRIBU TIO N  COPIES TO  G O V E R N O R 'S  LEG ISLA TIVE OFFICE

For further distribution information call the G overnor's Legislative Office

Rev 1 1 ,'93 Pape _J___ o f ____ 2



FISCAL NOTE

STATE OF ALASKA BILL NO. CSHB 231 CFIN)
1994 LEGISLATIVE SESSION

ANALYSIS CONTINUATIO N:

The House Finance Com m inee version of HB 231 provides That previous conduct constituting a sexual offense rr.ay 
be used as an aggravating factor at sentencing if the victim was either an adult or a minor. The existing statute limits the 

use of such previous conduct as an aggravating factor to cases where the victim was a minor. This is a sentencing 

provision that takes place after a defendent has been convicted, and therefore the bill will not have a fiscal impact on the 
Department of Law.

P a c e o f  2



STATE OF ALASKA
199-4 LEGISLATIVE SESSION

FISCAL NOTE
BILL NO.: CSHB 23I(F1N)

Revision Dale: April 26, 1994
TMc: S e t  Offcme/A g g r.i v u ti n g Factors

Dept AITccleii: 
DRU:

Corrections
All

Sponsor

Requestor

Rep. Kott

S. JUD

Component: 

Component Serial I I :

All

694-1884

Ft pemliturrs/Revenues (Tliousnmls o f Dollars)

OPERATING EXP. FY95 FY96 FY97 FY98 FY99 FYOO

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND &  STRUCTURES

GRANTS.CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0 0 m ft ft

CVPITAL EXP 500.0 M 0 It ft m

C IUNGES IN REVENUES

FUND SOURCE
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Re.cipts

1006 GF/MUTL\

Otlier

500.0 ft ft 0 ft II

TOTAL 500.0 ft ft 0 ft ■

Estimate of any current year (Ft 94) cost S 0 

POSITIONS

FULL-TIME 0 ft • ft ft •

PART-TIME 0 ft * * • ■

TEMPORARY 0 • ft ft ft *

ANALYSIS: There will be an indeterminate impact on the prison system, with a demand for at least 5 additional beds.

_______________ _______ A --------------------------------------------------------------------------------------
Prepared by: 
Division: 
Approved by: 
Agency:

Diane Schcnker, Special Assistant ____
Office of dtc Commissioner  ̂ 'l______________
J Fntnk Prewitt. Jr.. Commissioner f / XA ( /tTV^V
Dcnnrtment of Corrections

Phone:
Date:
Date:
Page 1 of 2

465-4643/786-2147
w z <3 m i

■ — . i . n , waiwwiwtrwrnwtTmmwimcaitunjntE]



Fiscal Note/DOC 
CSHB 231 (FIN)
April 26, 1994 
Page 2 of 2

The bill expands the ability of the court to aggravate a presumptive sentence for a sex offense 
when the perpetrator has previously been convicted of a sex offense.

Assumptions

1. The department has been unable to locate any data to indicate the frequency of 
occurrence of the behaviors addressed in the bill. However, since the bill expands the 
circumstances under which a sentence can be aggravated, it is assumed that there will be 
some increase in sentence lengths for sex offenders as a result o f the bill.

2. There are approximately 500 sex offenders incarcerated in state facilities, or 182,500 
inmate-days being served per year for sex offenses. Since the actual sentence length could 
increase up to 100% due to aggravation, but the actual rate of occurrence of the aggravator is 
unknown, the department conservatively estimates an aggregate 1% increase in prisoner-days 
for sex offenders. That would result in an additional 1,S25 days of incarceration per year.
The system would need to add 5 beds to accommodate these prisoner-days (1,825 divided by 
365.)

3. There would be no increased operating costs in FY95 since the bill aggravates 
sentences which would already occur. Indeteriminate operating costs are -eflected in the 
following years, since it is unknown when each sentence would have ended without the 
aggravation.

4. The correctional system has been operating over its emergency capacity for over a 
year. A motion to hold the department in contempt of court has been filed and may lead to 
SI,000 per day fines if upheld. Crisis levels of overcrowding present safety hazards as well 
as legal problems and potential fines. The system cannot absorb additional prisoners without 
additional resources.

5. The cost for constructing an average state correctional bed is approximately $100,000. 
Capital costs could be reduced or eliminated by contracting for beds, but contract beds 
available in Alaska are limited to minimum or community custody offenders and the state is 
unaware of any out-of-state beds for inmates with higher than medium custody. Capital costs 
might also be reduced by increasing staffing and programs, in combination with some facility 
reconfiguration, at existing facilities. Because there are a number of crime bills pending 
before the legislature, it is not possible for the department to identify where bedspace would 
be expanded until the total increased demand for beds is known.



TO 4 6 S 4 5 £ 5 - 0 3  P . 0 2

Alaska Sentenc ing Commission
1029 W. Third Avenue, Suite 201r Anchorage, Alaska 99501 (907) 279-2526 FAX (907) 276-5046

March 25, 1993

Representative Pete Kott 
A laska House o f Representatives 
State Capito l 
Juneau, A K  99S11

RE: House B ill 231

Dear Representative Kotti

Thank you  fo r sponsoring HB 231, "an act relating to aggravating and m itigating 
factors at sentencing." This b ill enacts recommendations made by the A laska Sentencing 
Commission in its 1991 annual rep o rt

Section 1 o f the b ill is sim ilar to the commission's recommendation that the list 
in  AS 12.55.135(c) be expanded by adding an aggravating factor fo r  sex offenders w ho 
have committed a p rio r sex offense. The commission found that repetitive sex offenders 
present such a high risk to the public that more prison time is necessary than current 
presumptive sentences w ou ld  impose. The commission found that sax offenders usua lly  
offend m u ltip le times a n d /o r against multip le victims and are ra re ly  caught tire first 
time they offend. They often escape conviction o r are a llowed to plead to lesser conduct 
because sex offenses are difficu lt to p rove, especially when the victims are children. 
W ith  Q ass B offenses in particular, the commissioners fe lt that there was a need to 
impose sentences long enough to a llow  completion o f a two-year sex offender treatment 
program .

In  1992, the legislature added an aggravator to be applied when the offense is one 
specified in  AS 11.41.410-.425 and .455, and the defendant has previously engaged in 
conduct covered by one o f those sections invo lv ing the same o r another victim. AS 
12~55.155(c)(18)(c). F o r some reason, defendants convicted o f sexual assault and 
un law fu l exploitation o f a m inor are not covered i f  their p rio r conduct includes sexual 
abuse o f a m inor, and defendants convicted o f s&xual abuse o f a m inor are not covered 
i f  their p rio r conduct includes sexual assault o f an a d u lt HB 231 closes the gap in 
coverage and is consistent with the recommendations o f the Sentencing Commission.

jiy rto  £. A rd tt in  
RidiSrd I . Barton

Oud&E-Cote 
Hon. B nvriy  IV. Curler

Sm. Store f n n i  lo v tn  Hotewrs
Ua)d C . Xudo Hon. W invn W. M itth o n

d p  Pitcher 
john Siicmi

Dtunc S. Udbnd 
Kcv. Pmn Ulmcr

j lm c f V, Gould, Chvr 
Philip R. Volhnd, VkuChHr
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Section 2 o f  HB 231 adds a m itigating factor when the defendant's p rio r offense 
was o f a less serious class than the present offense. This m itigating factor was p a rt o f 
the orig ina l lis t adopted by the legislature, but was repealed in 1982. (There is a para lle l 
aggravating facto r fo r when defendant's p rio r conduct was o f a m ore serious class o f 
offense). The legislature's rationale fo r  elim inating the mitigating factor was that it could 
rev. ard crim inals who in  fact were developing an escalating pattern o f seriousness in 
their crim inal behavior. H ow ever, the commission fe lt that it shou ld be reinstated, since 
there are times when it is necessary to remove rig id ity from  the system.

F o r example, a person m ight be convicted o f a m inor fe lony , such as theft o f a 
snowmaachine o r bootlegging, as a young a d u lt  I f  that person is convicted o f first-degree 
assault ten years later, he o r she w ill serve the same term as an offender w ith a recent 
m anslaughter conviction. A  large number o f young adults commit low -leve l p rope rty  
offenses, and the commission fe lt that these offenses shou ld not be treated as the 
equivalent o f serious felonies committed by a m ore mature individual. To answer the 
concern expressed by the legislature in  repealing this mitigating factor orig ina lly , the 
commission recommended that the legislative history reflect that this factor shou ld not 
be applied i f  it w ou ld  reward an escalating pattern o f behavior or crim inal career. 
Section 2 is consistent w ith the commission's recommendations.

Section 3 o f H B  231 appears to maintain the status quo o f the 1992 amendment 
which fo rb id  re fe rra l o f a case to the three-judge panel based on the defendant's 
potentia l fo r  rehabilitation i f  the court rinds certain aggravating factors, in this case p rio r 
sexual abuse o f  a m inor. The commission took no position on this legislation last year, 
but you r amendment appears to be consistent w ith last year's am endm ent

W e w ou ld  urge the legislature to adopt H B  231. Please feel free to ca ll i f  we can 
be o f assistance.

S incerelv

Marcia Vandercook 
Staff Attorney

MVrpjs




