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SUBJECT:

TO:

FROM:

Sectional Summary of HB 181 am. (Work Order No 8-LS- 
0714VA)

Representative Brian Porter 
Attn: Gayle Horetski

Jerry Luckhaupt*^^'-"'
Legislative Counsel

You have requested a sectional summary of the above-described bill. As a 
preliminary matter, note that a sectional summary of a bill should not be considered 
an authoritative interpretation of the bill - the bill itself is the best statement of its 
contents.

Section 1 of the bill provides a finding.

Section 2 of the bill amends AS 22.07.020(d) to provide the state with the right to 
appeal to the court of appeals in criminal cases and as long as the appeal does not 
violate double jeopardy principles.

Section 3 of the bill amends AS 22.10.020(e) to provide the state with the right to 
appeal a criminal case from the district court to the superior court as long as the 
appeal does not offend double jeopardy principles.

Section 4 of the bill amends AS 22.10.020(f) to clarify the existing right of the state 
to appeal a sentence to the superior court that the state believes is too lenient.

Section 5 »f the bijj amends AS 22.15.240(b) to give the state the right to appeal in 
a criminal case from  the ch ,:.../» c o rr t to the superior court as long as the appeal 
does not offend double jeopardy principles.

Section 6 of the bill repeals Alaska Rule of Appellate Procedure 202(c) which 
restricts the state’s right to appeal in criminal cases.

Section 7 of the bill provides an immediate effective date.
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(907) 465-4990

SPONSOR STATEMENT

HB 181, An A c t  r e l a t i n g  t o  t h e  S t a t e ' s  R i g h t  
t o  A p p e a l  i n  a  C r im i n a l  C a s e

HB 181 w o u ld  e x p a n d  t h e  c i r c u m s t a n c e s  u n d e r  w h i c h  t h e  S t a t e  c o u l d  
a p p e a l  f r o m  a n  a d v e r s e  d e c i s i o n  i n  a  c r i m i n a l  c a s e .  S t a t e  l a w  
w o u l d  b e  am en d ed  t o  a l l o w  s t a t e  p r o s e c u t o r s  t h e  sam e  r i g h t s  t o  
a p p e a l  t h a t  f e d e r a l  p r o s e c u t o r s  now h a v e .

O u r  c r i m i n a l  j u s t i c e  s y s t e m  i s  n o t  p e r f e c t .  L i k e  a l l  h um an  b e i n g s ,  
j u d g e s  s o m e t im e s  m ake  m i s t a k e s .  I f  a n  e r r o n e o u s  d e c i s i o n  i s  made 
i n  f a v o r  o f  t h e  s t a t e ,  t h e  d e f e n d a n t  may a p p e a l  a n d  s e e k  r e v e r s a l  
o f  t h a t  d e c i s i o n .  T h a t  i s  e n t i r e l y  a p p r o p r i a t e ;  b a s i c  j u s t i c e  
r e q u i r e s  n o  l e s s .  B u t  i f  a  j u d g e  m a k e s  a  m i s t a k e  i n  f a v o r  o f  a  
d e f e n d a n t ,  u n d e r  p r e s e n t  l a w  t h e  s t a t e  m ay n o t  b e  a b l e  t o  o b t a i n  
a p p e l l a t e  r e v i e w  o f  t h e  e r r o n e o u s  d e c i s i o n .  T h e  s t a t e  c o u l d  f i l e  
a  " p e t i t i o n  f o r  r e v i e w "  w i t h  t h e  C o u r t  o f  A p p e a l s  u n d e r  A p p e l l a t e  
R u l e  402, b u t  c e r t a i n  c o n d i t i o n s  m u s t  b e  m e t ,  a n d  t h e  a p p e l l a t e  
c o u r t  m ay d e n y  d i s c r e t i o n a r y  r e v i e w .
U n d e r  t h e  F i f t h  A m endm en t t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  a n d  
A r t i c l e  I ,  S e c t i o n  9 o f  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a ,  
a  d e f e n d a n t  m ay n o t  " b e  p u t  i n  j e o p a r d y  t w i c e  f o r  t h e  sam e 
o f f e n s e " .  N o t h i n g  i n  HB 181 a f f e c t s  t h a t  c o n s t i t u t i o n a l  g u a r a n t e e .  
B u t  n e i t h e r  t h e  s t a t e  n o r  t h e  f e d e r a l  c o n s t i t u t i o n  r e q u i r e s  t h a t  
e r r o n e o u s  l e g a l  d e c i s i o n s  s t a n d  u n c o r r e c t e d .  HB 181 c h a n g e s  
p r e s e n t  s t a t e  l a w  t o  a l l o w  t h e  s t a t e  t o  a p p e a l  i n  c i r c u m s t a n c e s  
w h e r e  a n  e r r o r  h a s  b e e n  m a d e ,  s o  l o n g  a s  t h e  a p p e a l  w o u ld  n o t  
v i o l a t e  t h e  c o n s t i t u t i o n a l  p r o h i b i t i o n s  a g a i n s t  d o u b l e  j e o p a r d y .

R e p r e s e n t a t i v e  B r i a n  P o r t e r  
C h a i rm a n ,  H o u se  J u d i c i a r y  C o m m i t t e e
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WALTER J. HICKEL, GOVERNOR

REPLY TO:

D E P A R T M E N T  O F  L A W
/ □  CRIMINAL DIVISION CENTRAL OFFICE 

P.O. BOX KC
JUNEAU. ALASKA 99811-0310 
PHONE: (907) 465-3428CRIMINAL DIVISION ;

& OFFICE OF SPECIAL PROSECUTIONS 
AND APPEALS

1031 WEST 4TH AVENUE. SUITE 318 
ANCHORAGE, ALASKA 99501-5993 
PHONE; (907) 279-7424

M a r c h  5 ,  1993

R e p r e s e n t a t i v e  B r i a n  P o r t e r  
C h a i rm a n ,  H o u se  J u d i c i a r y  C o m m i t t e e  
H o u s e  o f  R e p r e s e n t a t i v e s  
S t a t e  C a p i t o l  
J u n e a u ,  AK 99801-1182

R e f :  H o u se  B i l l  Mo. 181

D e a r  R e p r e s e n t a t i v e  P o r t e r :

T h i s  l e t t e r  i s  i n  r e s p o n s e  t o  G a y l e  H o r e t s k i ' s  r e q u e s t
f o r  i n f o r m a t i o n  r e g a r d i n g  how H ou se  B i l l  N o . 181, w h i c h  b r o a d e n s  
t h e  s t a t e ' s  r i g h t  t o  a p p e a l ,  w o u ld  a f f e c t  t h e  C r im i n a l  D i v i s i o n  o f  
t h e  D e p a r tm e n t  o f  L aw . The b i l l  w o u ld  e l i m i n a t e  t h e  n e e d  t o  f i l e  
p e t i t i o n s  f o r  d i s c r e t i o n a r y  r e v i e w  o f  a d v e r s e  d i s p o s i t i v e  r u l i n g s  
b y  t r i a l  c o u r t s ,  t h e r e b y  r e d u c i n g  t h e  w o r k l o a d  o f  t h e  a p p e l l a t e  
o f f i c e  o f  t h e  D e p a r tm e n t  o f  L a w ' s  C r im i n a l  D i v i s i o n .

The O f f i c e  o f  S p e c i a l  P r o s e c u t i o n s  a n d  A p p e a l s  (OSPA)
r e p r e s e n t s  t h e  S t a t e  o f  A l a s k a  i n  a l l  f e l o n y  m e r i t  a p p e a l s ,  i n  a l l  
c r i m i n a l  c a s e s  i n  t h e  A l a s k a  s u p r em e  c o u r t ,  a n d  i n  a l l  f e d e r a l  
a c t i o n s  c h a l l e n g i n g  s t a t e  c o n v i c t i o n s .  U n d e r  e x i s t i n g  l a w ,  t h e  
s t a t e ' s  r i g h t  t o  a p p e a l  i n  m o s t  c a s e s  i s  l i m i t e d  b y  t h e  c o u r t  o f  
a p p e a l s '  d i s c r e t i o n .  OSPA m u s t  f i l e  p e t i t i o n s  f o r  r e v i e w ,  s e e k i n g  
d i s c r e t i o n a r y  a p p e l l a t e  r e v i e w  o f  a d v e r s e  d i s p o s i t i v e  r u l i n g s  b y  
t h e  t r i a l  c o u r t .  F o r  e x a m p le ,  t h e  s t a t e  c a n n o t  c u r r e n t l y  a p p e a l  a  
t r i a l  c o u r t ' s  d i s m i s s a l  o f  c h a r g e s  b a s e d  u p o n  a n  a l l e g e d  v i o l a t i o n  
o f  t h e  d e f e n d a n t ' s  r i g h t  t o  a  s p e e d y  t r i a l ;  i t  m u s t  f i l e ,  a  p e t i t i o n  
f o r  r e v i e w .  T h o ugh  i n  p r a c t i c e  t h e  c o u r t  o f  a p p e a l s  n e a r l y  a lw a y s  
d e c i d e s  t o  g r a n t  t h e  s t a t e ' s  p e t i t i o n s  i n  t h e s e  c a s e s ,  OSPA m u s t  
n e v e r t h e l e s s  d e v o t e  a  s i g n i f i c a n t  am oun t o f  t i m e  t o  d r a f t  t h e  
p e t i t i o n .
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U n d e r  e x i s t i n g  l a w ,  t h e  s t a t e  h a s  t h i r t y  d a y s  f r o m  t h e  
c e r t i f i c a t i o n  o f  t h e  r e c o r d  o r  t h e  f i l i n g  o f  t h e  a p p e l l a n t ' s  b r i e f  
t o  f i l e  i t s  b r i e f ,  b u t  o n l y  t e n  d a y s  f r o m  t h e  a d v e r s e  r u l i n g  t o  
f i l e  a  p e t i t i o n  f o r  r e v i e w .  T h i s  t e n - d a y  t im e  f r a m e  f o r  f i l i n g  a  
p e t i t i o n  f o r  r e v i e w  p u t s  a  s t r a i n  on  OSPA. B e c a u s e  t h e  a p p e l l a t e  
a t t o r n e y  i s  n ew  t o  t h e  c a s e ,  h e  m u s t  r e v i e w  t h e  t r i a l  c o u r t  
p l e a d i n g s  a n d  l i s t e n  t o  c a s s e t t e  t a p e s  o f  a l l  r e l e v a n t  h e a r i n g s .  
T h e  a t t o r n e y  m u s t  t h e n  r e s e a r c h  t h e  l a w  b e c a u s e  t h e  p e t i t i o n  m u s t  
c o n t a i n  a  " [ d ] i s c u s s i o n  o f  t h e  r e a s o n s  w hy  t h e  d e c i s i o n  b e l o w  i s  
a l l e g e d  t o  b e  e r r o n e o u s . "  A p p e l l a t e  R u l e  403 (b) (1) [ d ]  . T h i s  i s  
o f t e n  a s  t im e  c o n s u m in g  a s  f i l i n g  a  b r i e f  on d i r e c t  a p p e a l ,  a n d  
u s u a l l y  t a k e s  s e v e r a l  d a y s .  I f  t h e  p e t i t i o n  i s  g r a n t e d ,  t h e  c a s e  
p r o c e e d s  a s  i f  a n  a p p e a l  h a d  b e e n  f i l e d :  t h e  p a r t i e s  d e s i g n a t e  a  
r e c o r d ,  t h e  c l e r k  p r e p a r e s  t h e  r e c o r d ,  a n d  t h e  p a r t i e s  f i l e  b r i e f s .

U n d e r  H o u se  B i l l  N o . 181, t h e  s t a t e  w o u ld  b e  p e r m i t t e d  t o  
a p p e a l  a d v e r s e  d e c i s i o n s  a s  a  m a t t e r  o f  r i g h t .  A s t a t e  a t t o r n e y  
c o u l d  i n i t i a t e  a n  a p p e a l  b y  f i l i n g  a  n o t i c e  o f  a p p e a l ,  a  s t a t e m e n t  
o f  p o i n t s  o n  a p p e a l ,  a n d  a  d e s i g n a t i o n  o f  r e c o r d .  P r e p a r a t i o n  o f  
t h e s e  d o c u m e n t s  o r d i n a r i l y  w o u ld  o c c u p y  a t  m o s t  a  f e w  h o u r s .  O nce 
t h e  r e c o r d  i s  c e r t i f i e d ,  t h e  s t a t e  w o u ld  h a v e  t h i r t y  d a y s  t o  f i l e  
a  b r i e f .

A t  t h e  c u r r e n t  t im e ,  OSPA h a s  s e v e n  a p p e l l a t e  a t t o r n e y s ,  
tw o  t r i a l  a t t o r n e y s  a n d  a  s u p e r v i s i n g  a t t o r n e y .  T h i r t y - s e v e n  
b r i e f s  a n d  e t h e r  r e s p o n s i v e  p l e a d i n g s  a r e  d u e  w i t h i n  t h e  n e x t  
t h i r t y  d a y s .  Two o f  t h e  c a s e s  i n  t h e  o f f i c e  ( i n v o l v i n g  t h r e e  
d e f e n d a n t s )  h a v e  e x t r e m e l y  l o n g  t r i a l s ,  r e q u i r i n g  t h e  a s s i g n e d  
a t t o r n e y s  t o  r e a d  b e tw e e n  3000 a n d  5400 p a g e s  o f  t r a n s c r i p t s  a n d  
s e v e r a l  h u n d r e d  p a g e s  o f  p l e a d i n g s  f i l e d  i n  t h e  t r i a l  c o u r t .  I n  
a d d i t i o n ,  t h e r e  a r e  f i v e  a r g u m e n t s  s c h e d u l e d  b e f o r e  t h e  s t a t e  a n d  
f e d e r a l  c o u r t s  i n  t h e  n e x t  f i v e  w e e k s .  I t  w o u ld  b e  d i f f i c u l t  t o d a y  
f o r  a n  a p p e l l a t e  a t t o r n e y  t o  d r o p  e v e r y t h i n g  a n d  d a v o t e  t h e  
n e c e s s a r y  t im e  t o  f i l i n g  a  p e t i t i o n  f o r  r e v i e w .  An a p p e l l a t e  
a t t o r n e y  c a n  m o re  e a s i l y  j u g g l e  a n  a p p e a l  i n t o  h i s  c a s e l o a d  t h a n  h e  
c a n  a  p e t i t i o n  f o r  r e v i e w .
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I  s t r o n g l y  u r g e  y o u  t o  s u p p o r t  t h e  p a s s a g e  o f  t h e  b i l l  
f o r  i t  w i l l  g r e a t l y  a s s i s t  OSPA i n  p r o v i d i n g  e f f e c t i v e  r e p r e s e n t a ­
t i o n  i n  a l l  a p p e l l a t e  p r o c e e d i n g s .

Y o u r s  t r u l y ,

CHARLES E .  COLE 
ATTORNEY GENERAL

B y :
Q / n t h i a  M , H o ra  
A s s i s t a n t  A t t o r n e y  G e n e r a l



FISCAL NOTE

Revision Date: March 5,1993______________

STATE OF ALASKA
1993 LEGISLATIVE SESSION

BILL NO. HB 181

Title: ’An Act relating to the stale's right to appeal

Department Affected: Department of Law 

BRU: Prosecution_______________________

in criminal cases, Component: All_

Sponsor: House Judiciary Committee

Requestor: House Judiciary Committee COMPONENT SERIAL NO. 0085 through 0090

EXPENDITURES/REVENUES:

OPERATING FY 94 FY 95 FY 96 FY 97 FY9B FY 99

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE 

, FUND SOURCE:

FUNDING:

1002 Federal Receipts --------1

1003 GF Match !

1004 GF
!

1005 GF/Prograrn Receipts

1006 GF/MHTIA I

OTHER

TOTAL -0- -0- -0- -0- -0- -0-

FULL-TIME -0 - -0- -0- -0- -0- -o-

PART-TIME

TEMPORARY

Estimate of current year (FY93) impact -0-

ANALYSIS: (Attach a separate page if necessary.)

is.iLPlease see the attached analysis. 

N t h * - *
Prepared by: Richard I. Peques, Director

jJ1
Division: Administrati

Approved by Commissioner 

Agency: Department of Law

ssioner: Charles E. Cole, Attorney General_________________
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Date: March 5.1993
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FISCAL NOTE

STATE OF ALASKA B ILL NO. HB 181
1993 LEGISLATIVE SESSION

ANALYSIS (Continued):

T h i s  b i l l  am end s  AS 22 .07 , AS 22.10, AS 22 .15 , a n d  r e p e a l s  R u le  
2 0 2 (c ) ,  A l a s k a  R u l e s  o f  A p p e l l a t e  P r o c e d u r e ,  t o  p r o v i d e  t h a t  t h e  s t a t e ' s  r i g h t  
a p p e a l  i n  c r i m i n a l  c a s e s  i s  l i m i t e d  b y  t h e  p r o h i b i t i o n  a g a i n s t  d o u b l e  j e o p a r d y  
c o n t a i n e d  i n  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  a n d  t h e  A l a s k a  C o n s t i t u t i o n .  
E x i s t i n g  l a w  l i m i t s  t h i s  r i g h t  e x c e p t  t o  t e s t  t h e  s u f f i c i e n c y  o f  t h e  i n d i c t m e n t  
o r  i n f o r m a t i o n  o r  t o  a p p e a l  a  s e n t e n c e  on t h e  g r o u n d  i t  i s  t o o  l e n i e n t .  The 
e f f e c t  o f  g r a n t i n g  b r o a d e n e d  a p p e a l s  r i g h t s  t o  t h e  s t a t e  w i l l  b e  t o  p e r m i t  i t  
t o  t e s t  e v i d e n t i a r y  r u l i n g s  t h a t  a r e  a d v e r s e  t o  t h e  s t a t e ' s  c a s e  a t  t h e  o u t s e t .  
C u r r e n t l y ,  t h e  s t a t e ' s  o n l y  o p p o r t u n i t y  t o  t e s t  e v i d e n t i a r y  r u l i n g s  i s  when a 
d e f e n d a n t  a p p e a l s  a  r u l i n g  a d v e r s e  t o  t h e  d e f e n s e  a n d  t h e  s t a t e  g e t s  t o  r e s p o n d .

A l t h o u g h  t h e r e  w i l l  b e  som e i n c r e m e n t a l  c o s t  w hen  t h e  s t a t e  e l e c t s  t o  
a f f i r m a t i v e l y  b r i n g  an  e v i d e n t i a r y  a p p e a l ,  i t  w i l l  c e r t a i n l y  b e  m o re  e f f i c i e n t  
t h a n  t h e  c u r r e n t  s y s t e m  w h e r e  we m u s t  w a i t  f o r  a  d e f e n s e  a p p e a l  b e f o r e  e v i d e n c e  
i s s u e s  a r e  f i n a l l y  r e s o l v e d .
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FISCAL NOTE
STATE OF ALASICA 

1993 LEGISLATIVE SESSION

Revision Date:________________________________
Title: An Act relating to the state's right to

B i l l  N o .  HB 181

appeal in criminal cases

Department Affected: 
BRU:
Components:

Alaska Court System
Trial Courts

Sponsor: Hou^e Judiciary
Requestor: House Judiciary COMPONENT SERIAL NO. 768

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS &. CLAIMS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE 

FUND SOURCE:

FUNDING: (Thousands o Dollars)
1002 FEDERAL RECEIPTS

1003 GF MATCH

1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/PROGRAM RECEIPTS

1006 GF/MHTIA

OTHER

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME

PART-TIME

TEMPORARY

Estimate of current year (FY 93) impact: None

ANALYSIS: (Attach a separate page if necessary) 

No fiscal impact.

Prepared by: C. S. Christensen III, Staff Counsel 
Division: Alaska Court System

Phone:
Date:

Approved by: Arthur H. Snowden, II, Administrative Director

264-8228
03/15/93

Agency: Alaska Court System___________________________________ ■__________ Date: 03/15/93

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).
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F I S C A L  N O T E
STATE OF ALASKA
1993 LEGISLATIVE SESSION

BILL NO. HB 181

Administration
Ti tie: "An Act rclatine to the state's richt to anneal in BRU: Office of Public Advocacv

criminal cases . . . " Component: Office of Public Advocacv
Snonsor: House ludiciarv Committee
Reauestor: House ludiciarv COMPONENT SERIAL NO. 43

Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY94 FY95 FY96 FY97 FY98 FY99

PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

I CAPITAL „ . J '  . . . . . 0 0 0 0

REVENUE FUND SOURCE: | 0 0 o . 0

FUNDING:
1002 Federal Receipts 0 0 0 0 0 0
1003 GF Match 0 0 0 0 0 0
1034 GF 0 0 0 0 0 0
1005 GF/Program Receipts 0 0 0 0 0 0
1006GF/MHTIA 0 0 0 0 0 0
Other 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0

POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year (FY93) impact: $_ none

Prepared By:
Division:

Approved by Commissioner 
Agency: Department of Administration

PREPARER TO  PR O V ID E  ALL D IS T R IB U T IO N  COPIES T O  G O VERN O R ’S LEG ISLAT IVE  OFFICE
F o r fu rth e r d istribu tion  in fo rm ation  ca ll the G overnor's Legislative O ffice

nJ 3 /2  Page___ l_ o f____1



FISCAL NOTE
BILL NO HB 181STATE OF ALASKA 

1993 LEGISLATIVE SESSION
.Dept. Affected:Administration________
BRU: Public Defender Apencv
Component: Public Defender Agency

Revision Dale:___________________________________
Title: "An Act relating to the State’s right to appeal in

criminal cases . . . .  "_____________________________
Sponsor: House ludiriary_____________________
Requestor: House ludiciarv_____________________ COMPONENT SERIAL NO. 1631

Expenditures/Revenues: (Thousands of Dollars) 
OPERATING I FY94

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT_________
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPITAL

REVENUE FUND SOURCE: | 0~

FUNDING:
1002 Federal Receipts
1003 GF Match
1001 GF
1006 GF/Program Receipts 
1006GF/MHTIA________

TOTAL

POSITIONS

PART-TIME
TEMPORARY

Estimate of current year (FY93) impact: $ None

ANALYSIS: (attach a separate page if necessary.)

Prepared By: lohn Salemi. Public Defender________________  Phone: 279-7541_____________
Division: Public Defender Agency_____________________________ Date:______________________

Approved by Commissioner. Nancy Bear Usera .________ Date:
Agency:  Department of Administration ___________

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For further distribution information call the Governor's Legislative Office 
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