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W INNER  &  A S S O C IA T E S
ATTORNEYS AT LAW 
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SUITE 700 

ANCHORAGE. ALASKA 08501 
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OF counsel:
MARY POTEBT

f E U t iY  L E A F

A p r i l  2 8 , 1993
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A K . STATE fSW E 
‘ITuP ig itig.V CoflW

,3 7 2 - ? 3 3 °

V ia  F a c s im ile . 4 6 5 -3 8 1 0  

D eb o rah  L u p e r
A id e  t o  S e n a to r  L o r e n  Lem an 
A la s k a  S t a t e  C a p i t o l  
Ju n e a u , A la s k a

1 6 0 , L i a b i l i t y  o f  D e s ig n / C o n s t r u c t io n

v ia  Facsim ile  4 6 5 -3 9 2 2

K e n n y  L e a f  
J u d i c i a r y  C o m m itte e  
A la s k a  S t a t e  S e n a t e  
A la s k a  S t a t e  C a p i t o l  
J u n e a u , A la s k a

R e :  S B  73  an d  h b

P r o f e s s io n a ls

D e a r  K e n n y  an d  D e b o ra h :

X  am w r i t in g  on  b e h a l f  o f  t h e  A la s k a  A c t io n  T r u s t .  A s  I  
r e la y e d  b y  te le p h o n e  to d a y , K e n n y , my com m ents t o  S e n a t o r  O m a n 's  
p ro p o s e d  am endm ent t o  C S S B  73 ( F i n ) ,  d a te d  4 /2 3 /9 3  a r e  a s  f o l lo w s :

1 . We u r g e  t h a t  t h e  b i l l  in c lu d e  t h e  f o l lo w in g  la n g u a g e  
t h a t  w as  ad d e d  e a r l i e r  b y  S e n a te  J u d i c ia r y  a s  A S 0 9 .1 0 .0 5 5 ( c ) (4 3 , 
b u t  d e le t e d  b y  S e n a t e  F in a n c e :

T h is  s e c t io n  d o e s  n o t  a p p ly  . . .  i f  t h e  
d e f e c t  w as n o t  d is c o v e r e d  o r  c o u ld  n o t  
r e a s o n a b ly  h a v e  b e e n  d is c o v e r e d  b y  th e  p e rs o n  
b r in g in g  a n  a c t io n  f o r  p e r s o n a l in j u r y ,  d e a t h , 
o r  p r o p e r t y  dam age w i t h in  t h e  p e r io d  o f  t im e  
s e t  o u t  i n  ( a )  o f  t h i s  s e c t io n .

W it h  t h i s  am endm ent, d e s ig n  p r o f e s s io n a ls  a x e  im m une fro m  s u i t  
a f t e r  t e n  y e a r s  u n le s s  t h e  v ic t im s  a r e  t o t a l l y  in n o c e n t . P a r t i a l l y  
n e g l i g e n t  v ic t im s  (w ho  knew  o r  r e a s o n a b ly  s h o u ld  h a v e  know n o f  th e  
d e f e c t )  w i l l  n o t  b e  a b le  t o  s u e  an d  c o l l e c t  a  p a r t  o f  t h e i r  d am ages 
u n d e r  c o m p a r a t iv e  n e g l ig e n c e .

2 . We s u g g e s t  t h a t  i f  A S 0 9 .1 7 .0 8 0  i s  i t s e l f  t o  b e  
am en d ed , i t  b e  d o n e  g e n e r a l l y ,  r a t h e r  th a n  b y  r e f e r r i n g  o n ly  t o  A S 
0 9 .1 0 .0 5 5 . A c c o r d in g ly ,  we s u g g e s t  t h a t  t h e  p h ra s e  "im m une u n d e r  
A S  0 9 .1 0 .0 5 5 "  b e  c h a n g e d  t o  r e a d  "im m une from  s u i t "  w h e r e v e r  i t

W INNER COMMENTS ON 
PRO PO SED  AMENDMENT BY T.EMAN
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K . L e a f  an d  D . L u p e r  
R e : HB 160  an d  S B  73
A p r i l  2 8 , 1993  
P a g e  2

a p p e a rs  i n  S e n a t o r  L e m a n 's  p ro p o se d  am endm ent♦ I t  w o u ld  th e n  a p p ly  
t o  o t h e r  im m une p a r t i e s  l i k e  t h e  U n ite d  S t a t e s  and  e m p lo y e rs .

P l e a s e  r e la y  t h e  a b o v e  com m ents t o  S e n a to r  T a y lo r  an d  
S e n a t o r  Lem an , g iv in g  them  my b e s t  r e g a r d s . T hank y o u  f o r  y o u r  
c o n s id e r a t io n  o f  t h e  a b o v e  v ie w s .

V e r y  t r u l y  y o u r s ,

R u s s e l l  L .  W in n e r

c c :  D e b ra  C . G ra v o
M ic h a e l S ch n e id e r 
E r i c  S a n d e r s

is: ucrxcsmu-xpr. mb
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A M E N D M E N T

OFFERED IN THE SENATE BY SENATOR LEMAN

TO: CSSB 73(FIN)

Page 1, line 1, after "actions":

Insert "and to apportionment of damages in a civil action"

Page 3, after line 25:

Insert new bill sections to read:

"* Sec. 4. AS 09.17.080(a) is amended to read:

(a) In all actions involving fault of more than one party to the action, 

including third-party defendants and persons who have been released under 

AS 09.16.040 or determined to be immune under AS 09.10.055, the court, unless 

otherwise agreed by all parties, shall instruct the jury to answer special interrogatories 

or, if there is no jury, shall make findings, indicating

(1) the amount of damages each claimant would be entitled to recover 

if contributory fault and immunity under AS 09.10.055 are [IS] disregarded; and

(2) the percentage of the total fault of all of the parties to each claim 

that is allocated to each claimant, defendant, third-party defendant, and person who 

has been released from liability under AS 09.16.040 or found to be immune under 

AS 09.10.055.

* Sec. S. AS 09.17.080(c) is amended to read:

(c) The court shall determine the award of damages to each claimant in 

accordance with the findings, subject to a reduction under AS 09.16.040, and enter 

judgment against each party liable. The court also shall determine and state in the 

judgment each party’s equitable share of the obligation to each claimant in accordance 

with the respective percentages of fault, and (e) of this section if applicable.

* Sec. 6. AS 09.17.080(d) is amended to read:

(d) Except as provided under (e) of this section, the [THE] court shall enter



judgment against each pany liable on the basis of several liability in accordance with 

that party’s percentage of fault.

* Sec. 7. AS 09.17.080 is amended by adding a new subsection to read:

(e) In an acdon in which the amount of damages determined under (a)(1) of 

this section includes an allocation to a party that is immune under AS 09.10.055, die 

court may not enter judgment against the immune party but shall add the damages 

allocated to die immune party to each other party’s liability in proportion to the 

relative percentages of fault of the other parties and enter judgment accordingly.

Renumber the following bill sections accordingly.
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