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FISCAL NOTE

STATE OF ALASKA BILL NO. SB 53
1993 LEGISLATIVE SESSION

Revision Date: Dept. Affected: Health and Social Services

Title: Annulling changes made by certain regu-  _BRu: Assistance Payments
lations...relating to funding of abortion services... _Component: AFDC

Sponsor: Senate HESS Committee

Requestor: COMPONENT SERIAL NO. 00220

OPERATING FY94 |  FY95 II FY96 FY97 FY98 FY99

PERSONAL SERVICES
TRAVEL

CONTRACTUAL |
SUPPLIES 1
EQUIPMENT |
LAND & STRUCTURES |

GRANTS, CLAIMS (297.31 (321.5)| (347.7) (376.1) (406.7) (43991

MISCELLANEOUS

TOTAL OPERATING (297.3) (321.5); (347.7) (376.1) (406.7) (439.9)!

CAPITAL
REVENUE FUND SOURCE

FUNDING: (Thousands of Dollars)
1002 Federal Receipts 148.7 160.8)1 173.9 183.0 203.4 219.9v
1003 GF Match 148.6 160.7)1 1738 é188.1g 5203.3§ E

1004 GF 1

1005 GF/Program Receipts I
1006 GFIMHTIA

Other ]
TOTAL (297.3) (321.5)! (347.7) (376.1) (406.7) (439.9)

POSITIONS:

FULL-TIME
PART-TIME 1 1
TEMPORARY

Estimate of current year (FY93) impact: 0.0

ANALYSIS:  (Attach a _segarate page if necessary) _ _ _
The fiscal analysis above is based upon the 'savings* to the AFDC program resulting from abortions paid for by the

General Relief Medical program. Additional information is attached.

This fiscal note is provided to show the estimated cost reduction associated with the proposed legislation. The FY 94
budget, however, does not include adjustments for these cost reductions. No assumption should he made that
budget components may be decreased if the legislation passes. The FY 93 impact is shown as 0.0 because there
was no consideration of the cost of the regulations addressed by the hill within the FY 93 budget.

Prepared by: A (Lnwu? Phone: 465-334,7
Division: Jan Hansenl Director, Division of Public Assistance i Date:
——————————— f T ]
Approved by Commissioner: Theodore A. Mala. MD, MPH Date: I }Ifl3
Agency: Department of Health & Social Services

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office
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BILL NO. SB 53

ANALYSIS (Cont.)
Aid to Families with Dependent Children

This bill will annul regulations intended to reduce the number of
pregnancies that would be aborted because of the availability of
payment for that procedure under the General Relief Medical program
(GRM) . Many of the children who would otherwise be born would be
eligible for certain state funded public assistance services.
Consequently, this Tfiscal note relates to the number of children
that would not be born and the resultant reduction in utilization
of certain state funded services those children would likely have
used.

It 1s assumed that 329 births would be avoided as a result of this
bill. That number is based on 40% of the total number of abortions
performed with medical assistance funding during FY 91. Of the
329, it is assumed that 55%, or 181 would have been eligiblefor
public assistance programs.

Of the 181 eligible for public assistance, it is assumed that 50%,
or 109 would receive Aid to Families with Dependent Children (AFDC)
for an average of 6 mcnths during a year; 65 of these children
would be new additions to existing cases, at a cost of $118 per
month, and 44 would be Ffirst children that bring their parent into
AFDC as new assistance cases with and average cost of $952 per case

per month. The FY 94 costs associated with these children are as
follows:
65 children X $118 per month X 6 months = $ 46,020
44 children X $952 per month X 6 months = $251,328
Total AFDC costs: $297,348

Revenue sources:
50% GF Match: $148,674
50% Federal Receipts: $148,674

For subsequent years it is assumed that the average annual iIncrease

in AFDC caseload will be 5% per year and that there will be an
adjustment each year of 3% for iIncreases iIn the cost of living.

H:\POLICY\HSSPLAN3\AFDC.FN
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FISCAL NOTE

STATE OF ALASKA
1993 LEGISLATIVE SESSION

Revision Date:

Title: Annulling changes made by certain regu-
lations...relating to funding of abortion services...
Sponsor: Senate HESS Committee
Requestor:
OPERATING FYoa
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS (454.0)
MISCELLANEOUS
TOTAL OPERATING (454.0)
| CAPITAL

REVENUE FUND SOURCE

1002 Federal Receipts (227.0)
1003 GF Match (227.0)
1004 GF

1005 GF/Program Receipts
1006 GF/MHTIA
Other

TOTAL (454.0)
POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY93) impact:

ANALYSIS:  (Attach a separate page if necessary)

FY95

(526.7)

(526.7)

(263.3)
(263.3)

(526.7)

0.0

Dept. Affected:
BRU:

Component:

COMPONENT

FY96

(610.9)

(610.9)

(305.5)
(305.4)

(610.9)

BILL NO.

. Lliiitatiaal.

SB 53

Health and Social Services
Medical Assistance
Medicaid Facilitfc.5

SERIAL NO.

FYO97

(708.7)

(708.7)

(354.3)
(354.4)

(708.7)

00230

FY98

(822.1)

(822.1)

(411.0)
(411.1)

(822.1)1

13 1
(953.6)|

(953.6)1

(476.8)
(476.8)

(953.6)

The fiscal analysis above is based upon the ‘savings* to the Medicaid Facilities component resulting from abortions paid
for by the General Relief Medical program. Additional information is attached.

This fiscal note is provided to show the estimated cost reduction associated with the proposed legislation. The FY 94

budget, however, does not include adjustments for these cost reductions. No ass_umﬁtion should be made that
any actual ‘savings* will result from passage of the legislation. The FY 93 impact is s

own as 0.0 because there

was no consideration of the cost of the regulations addressed by the hill within the FY 93 budget.

N C '

Prepared by:
Division: Medical Assistance. DHSS

Approved by Commissioner!? ( d Theodore A. Mala, MD, MPH

Agency: Department of Health & Social Services

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

Phone:

Date:

Dale:

465-3355
['-JOCe - W
Jh i /f?

For further distribution information call the Governor's Legislative Office
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BILL NO. SB 53

ANALYSIS (Cont.)
Medical Assistance
Medicaid Facility Component

This bill will annul regulations intended to reduce the number of
pregnancies that would be aborted because of the availability of
payment for that procedure under the General Relief Medical program
(GRM). Many of the affected women would otherwise continue full-
term pregnancies and would be eligible for certain state funded
public assistance services as a result. Consequently, this TfTiscal
note relates to the number of women who would not continue their
preganancies and the resultant reduction in utilization of certain
state funded services those women would [likely have used. It 1is
assumed that the effect of this bill would be to reduce the number
of pregant women who would otherwise be eligible for medical
assistance in proportion to the number of abortions performed.

It is assumed that 329 births would be avoided as a result of this
bill. That number is based on 40% of the total number of abortions
performed with medical assistance funding during FY 91. Of the
329, 1t is assumed that 55%, or 181 women would have been eligible
for medical assistance programs for the pregnancy.

The cost of providing birthing and related services on an i1npatient
basis to pregnant women are estimated at $2,508 per pregnancy. For
the estimated 181 eligible births these costs total $454,000 in FY

94.

For subsequent years utilization is anticipated to grow at 11% and
inflation is calculated as 5%.



FISCAL NOTE
STATE OF ALASKA BILL NO. SB 53
1993 LEGISLATIVE SESSION

Revision Date: _Dept. Affected: Health and Social Services

Title: Annulling changes made by certain regu- _BR : Medical Assistance
lations...relating to funding of abortion services... Component: Medical Non—Facility

Sponsor: Senate HESS Committee

Requestor: COMPONENT SERIAL MO. 00229

OPERATING FY94 FY95 FY96 FY97 FY98 FY99
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT |

LAND & STRUCTURES
GRANTS, CLAIMS (694.4) (805.5) (934.4)  (1.083.9)  (1,2573)  (L458.5)

MISCELLANEQUS
TOTAL OPERATING (694.4) (805.5) (934.4)  (1,083.9)  (1,257.3)  (1,458.5)1

CAPITAL
REVENUE FUND SOURCE

FUNDING: _ (Thousands of Dollars)

1002 Federal Receipts 5347.23 2402.8} 2467.23 5541.93 2628.73 5729.2;1
1003 GF Match 3472 402.7 467.2 542.0 628.6 729.3)1
1004 GF I
1005 GF/Program Receipts 1
1006 GF/MHTIA

Other
TOTAL (694.4) (805.5) (934.4) (1,083.9) (1,257.3) (1,458.5)'

POSITIONS:

FULL-TIME | |
PART-TIME ! !
TEMPORARY | | -1

Estimate of current year (FY93) impact: 0.0

ANALYSIS:  (Attach a separate page if necessary)

The fiscal analysis above is hased upon the 'savings' to the Medicaid Non-Facilities component resulting from abortions
paid for by the General Relief Medical program. Additional information is attached.

This fiscal note is provided to show the estimated cost reduction associated with the proposed legislation. The FY 94
budget, however, does not include adjustments for these cost reductions. No assumption should be made that

any actual 'savings* will result from passage of the legislation. The FY 93 |mﬁact is shown as 0.0 because there

was no consideration of the cost of the regulations addressed by the bill within the FY 93 budget.

Prepared by: Phone: 465-3355
Division: Medical assistance, DHSS N , Pate: , - 2
Approved by*Commissioner: Theodore A. Mala, MD, MP date:

Agency: (‘s  Department Of Health & Social Services

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

(Rov 1i/92)93fi300j<is/D8R Page 1 of 2



BILL NO. 83 53

ANALYSIS (Cont.)
Medical Assistance Administration, BRU
Medicaid Non-Facility Component

This bill will annul regulations intended to reduce the number of
pregnancies that would be aborted because of the availability of
payment for that procedure under the General Relief Medical program
(GRM) . Many of the children who would otherwise be born would be
eligible for certain state funded public assistance services.
Consequently, this fiscal note relates to the number of children
that would not be born and the resultant reduction in utilization
of certain state funded services those children would likely have
used.

It is assumed that 329 births would be avoided as a result of this
bill. That number is based on 40% of the total number of abortions
performed with medical assistance funding during FY 91. Of the
329, it i1s assumed that 55%, or 181 would have been eligible for
public assistance programs after childbirth as would the pregnant
mothers previous to childbirth.

The cost of providing prenatal, postpartum, and other medical
services to pregnhant women and newborns and their parent are
estimated at $3,836 per pregnancy. For the estimated 181 eligible
births these costs total $694,400 in FY 94.

For sugsequ?nt years there is an assumed 11% utilization increase
and a % Inflation cost.

H\POLICY\HSSPLAN3VNON-FAC.FN



FISCAL NOTE
STATE OF ALASKA BILL NO. SB 53
1993 LEGISLATIVE SESSION

Revision Date: Dept. Affected: Health and Social Services
Title: Annulling changes made by certain regu— BRU: Medical Assistance
lations...relating to funding of abortion scrviccs,,. _Component:  General Relief Medical

Sponsor: Senate KESS Committee
Requestor: COMPONENT SERIAL NO. 00232

OPERATING FY94 FY95 FY96 FY97 FY98 FY99
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES l
EQUIPMENT r |
LAND & STRUCTURES J
GRANTS, CLAIMS 288.7 334.9 388.5 450.6 522.7 606.3

MISCELLANEQOUS
TOTAL OPERATING 288.7 334.9 388.51 450.6 522.7 606.3

CAPITAL

REVENUE FUND SOURCE

FUNDING: (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match
1004 GF 288.7 334.9 388.5 450.6 522.7 606.3

1005 GF/Program Receipts
100C GF/MHTIA

Other |
TOTAL 288.7 334.9 388.5 450.6 522.7 606.3

POSITIONS:

FULL-TIME j i
PART-TIME

TEMPORARY i I

Estimate of current year (FY93) impact: 0.0
ANALYSIS:  (Attach a separate page if necessary)

The fiscal analysis above is hased upon the ‘costs' to the General Relief Medical program resulting from abortions
paid for through GRM. Additional information is attached.

This fiscal note is provided to show the estimated cost increase associated with the proposed legislation. The FY 94 i
budget, however, does not include adjustments for these cost increases. No assumption should be made that
any actual 'new costs' will result from passage of the legislation. The FY 93 impact is shown as 0.0 because there was no ¢

R A
Prepared by: _ _ Phone: 465-3355
Division: Medical Assistance. DHSS Date: £IL
L}
Approved by Commissioner: Theodore A. Mala, MD. MPHi Date: 4 / V7/ |3
Agency: Department of Health & Social Services

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

(Rav 11/92)93fi5noj<I3/DBR Page 1 O 2



BILL NO. 83 33

ANALYSIS (Cont.)
Medical Assistance Administration, BRU
General Relief Medical, Component

This bill will annul regulations intended to reduce the number of
pregnancies that would be aborted because of the availability of
payment for that procedure under the General Relief Medical program
(GRM) . Many of the children who would otherwise be born would be
eligible for certain state funded public assistance services.
Consequently, this fiscal note relates to the number of children
that would not be born and the resultant reduction iIn utilisation
of certain state funded services those children would likely have
used.

It is assumed that 329 births would be avoided as a result of this
bill. That number is based on 40% of the total number of abortions
performed with medical assistance funding during FY 91. Of the
329, it is assumed that 55%, or 181 would have been eligible for
public assistance programs.

The associated costs with each abortion are estimated to be $880.
For the estimated 329 abortions the total cost is estimated to be

$238,700.

For sugsequ?nt years there is an assumed 11% utilization increase
and a 5% Inflation cost.

H:\POLICT\HSSPLAN3\GRM.FN



FISCAL NOTE
STATE OF ALASKA BILL NO. SB 53
1993 LEGISLATIVE SESSION

Revision Date: Dept. Affected: Health and Social Services

Title: Annulling changes made by certain regu- J3RU: Medical Assistance Administration
lations...relating to funding of abortion services... Component:  Claims Processing

Sponsor: Senate HESS Committee

Requestor: COMPONENT SERIAL NO. 00243
Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY94 FY95 FY96 FY97 FY98 FY99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL (74.2) (86.1) (99.8) (115.8) (134.3) (155.8)!
SUPPLIES '
EQUIPMENT

LAND &STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING (74.2) (86.1) (99.8) (115.8) (134.3) (155.8)

CAPITAL | I
REVENUE FUND SOURCE

1002 Federal Receipts 555.6; 564.6; 74.8 86.8 (100.7 (116.8)1
1003 GF Match 18.6 21.5 25.0 29.0 (33.6 (39.0)1
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL (74.2) (86.1) (99 8) (115.8) (134.3) (155.8)
POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY
Estimate of current year (FY93) impact: 0.0
ANALYSIS:  (Attach a separate page if necessary)
The fiscal analysis above is based on avoidance of the projected costs for prqcessi_n? new claims for newborns
and mothers who will utilize the Medicaid program should this bill pass. Additional information is attached.
This fiscal note is provided to show the estimated cost reductions associated with the proposed legislation. The FY 94
budget, however, does not include adjustments for these cost reductions. No assumption should be made that
any actual 'savings' will result from passagr jf the legislation. The FY 93 impact is shown as 0.0 because there
was no consideration of the cost of the reg. ations addressed by the hill within the FY 93 budget.
Prepared by: _ _ o - Phone: 465-3355
Division: "'Medical Assistance, pHss -~ Date: |/ - 2. c- gJI_s
Approved by Commissioner: Theodore A. Mala, MD. MPf Date: L
Agency: ($) Department of Health & Social Services
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor’s Legislative Office
(Prii/32)9GiisnoxialDon Page 1 of 2



BILL NO. SB 53

ANALYSIS (Cont.)
Medical Assistance Administration, BRU
Claims Processing, Component

This bill will annul regulations iIntended to reduce the number of
pregnancies that would be aborted because of the availability of
payment for that procedure under the General Relief Medical program
(GRM). Many of the children who would otherwise be born woul ! be
eligible for certain state funded public assistance services.

Consequently, this fiscal note relates to the number of children
that would not be born and the resultant reduction in utilisation
of certain state funded services those children would likely have

used.

It is assumed that 329 births would be avoided as a result of this
bill. That number is based on 40% of the total number of abortions
performed with medical assistance Tfunding during FY 91. Of the
329, 1t is assumed that 55%, or 181 would have been eligible for

public assistance programs.

The processing costs associated with each claim are estimated to be
$6.23. For the 181 births it 1is assumed that there will be
approximately 65 claims per birth for prenatal care, childbirth,

and postpartum care.

For subsequ? years there is an assumed 11% utilization increase
and a d% Intlation cost.

H:\POLICY\HSSPLAN3\CLAIMS.FN



DIVISION OF LEGAL SERVICE

LEG Slsé%lgéaz RS AGENCY

(907) 465-3867 or 465-2450

FAX (OFf/) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM July 22, 1992
SUBJECT: DHSS Abortion Funding Regulations (Work Order No.
8-LS0049)
TO: Senator Arliss Sturgulewski
FROM: Terri Lauterbach

Legislative Counsel

You have asked hj to review the legality of the Medicaid and General Relief Medical
(GRM) abortion funding regulations proposed by the Department of Health and
Social Services on July 8, 1992.

There are a number of areas where the proposed regulations are not clear.
However, in our opinion, a court probably would find that the proposed changes to
the Medicaid regulations are legally valid and consistent with legislative intent
because they reflect federal Medicaid requirements, a result intended by the legis-
lature. But, a court is less likely to find the proposed changes to the GRM
regulations to be consistent with legislative intent because the court may view them
as arbitrary changes and because they probably result in unconstitutional administra-
tion of the state’s medical assistance programs.

A finding of arbitrariness could be made because the proposed regulations change
a longstanding DHSS interpretation of the GRM statutes without any intervening
legislative directive to do so and without any demonstrable change in the medical
needs of Alaskan women. A finding of unconstitutionality could be made because the
proposed regulations infringe privacy rights and the right to equal protection of the
laws by treating indigent pregnant women who choose to continue their pregnancies
differently from indigent pregnant women who choose not to.

In order to answer your question, this memorandum will discuss the following topics:
(1) Content of the proposed regulations.
(2) Effect of the proposed regulations.
(3) Consistency of the proposed regulations with legislative intent.
(4) Constitutionality of the proposed regulations - privacy.
(5) Constitutionality of the proposed regulations - equal protection.



turgulewski

A "Conclusion™ section appears after the following 'Discussion™ section.
DISCUSSION
f1) Content of the proposed regulations.

The proposed regulations make changes in two different DHSS programs that
provide medical care for indigent women: Medicaid and. General Relief Medical
(GRM).

The proposed changes in the Medicaid regulations provide that payment for an
abortion will "in the department’s discretion™ be covered if the billing invoice is
accompanied by certification that ""the life of the mother would be endangered if the
pregnancy were carried to term.”"”~ See proposed 7 AAC 43.140(a).

The proposed changes in the GRM regulations would restrict funding to *"therapeutic
abortions™ and eliminate funding for "elective abortions.” See proposed 7 AAC
47.200 and 7 AAC 47.210.

"Therapeutic abortion™ is defined in the proposed GRM regulations to include three
types of pregnancy terminations”™: (1) where the pregnancy resulted from "actions
that would constitute a crime of* sexual assault, sexual abuse of a minor, or incest;®

y It is not clear what the proposed regulations mean by 'in the dcprnment’s discretion/ Will the
DHSS second-guess the physician’ certification?

According to the Anchorage Daily News, the commissioner intends to leave "the final call' to "doctors,
not bureaucrats." However, that comment was, according to the ADN. made in reference to the
definitions of "elective’ and "therapeutic” in the GRM regulations, not the use of "in the department's
discretion' in the Medicaid regulations. See ADN. Thursday, July 9,1992, at Page A10, CcL 5.

The proposed Medicaid regulations should be clarified in regard to this language about DHSS’s
"discretion/

y In using the phrase 'termination of pregnancy," the regulations make no attempt to distinguish
procedures like induced labor or Caesarian sections. Most likely, these would be covered under
Medicaid as childbirth procedures, so they need not be covered under the GRM regulations.

y The regulations do not state who will determine whether actions leading to the pregnancy "would
constitute” the specified crimes. Short of a conviction (which would usually take so long as to moot
the question of abortion), who is in a position of determining that any of the specified crimes has
occurred?

In cases alleging sexual assault, for instance, the lack of consent of the victim is often at issue. Will
DHSS personnel, after questioning a pregnant woman, determine whether or not there was consent?
(continued...)



Senator Arliss Sturgulewsld
Judy 22, 1992
Page 3

(2) where termination of a pregnancy is certified by a physician as medically
necessary 'to prevent the death or disability of the woman™; and (3) where
termination of a pregnancy is certified by a physician as medically necessary "to
ameliorate a condition harmful to the woman’s physical or psychological health.” See
proposed 7 AAC 47.290(8)."

"Elective abortion™ is defined to mean a procedure, other than a therapeutic abortion,
to terminate a pregnancy.”™ See proposed 7 AAC 47.290(7).

(2) Effect of the proposed regulations.

The effect of the proposed changes in the Medicaid regulations would be to bring the
state program into compliance with current federal abortion funding restrictions.”®

A(...continued)
In cases alleging incest or sexual abuse of a minor, will DHSS simply accept the pregnant woman’s
statement of the occurrence, or will DHSS somehow investigate or require corroboration of the age

and identity of the alleged perpetrator?

7 AAC 47.290(8)(B) should be clarified on this point In its present form, it invites arbitrary action
and leaves open the possibility of extreme invasion of privacy.

If7 AAC 47.290(8) does not distinguish between previability and postviability abortions.
‘Elective procedure* is also defined in the proposed regulations as

a procedure that is subject to the choice or decision of the pauent or physician
regarding medical services that are advantageous to the patient but not necessary to
prevent the death or disability of the patient, and includes an elective abortion. (See
7 AAC 47.290(3).) (Underlined language is proposed as new language in the
regulation. Bold face indicates emphasis added for the purposes of tnis memo.)

A4s with 7 AAC 140(a) and 7 AAC 47.290(8)(B), discussed in preceding footnotes, this proposed
regulation needs clarifying.

It is obvious from the definition of "therapeutic abortion” and "elective abortion" that GRM funding
will be provided for an abortion that is "not necessary to prevent the death or disability of the
patient' Therefore, the definition of "elective procedure”should be rewritten to be consistent with
the definition of "elective abortion.” One way to achieve consistency would be to move the new'
language currently proposed to be appended at the end of 7 AAC 47.290(3) to the beginning of that
definition instead so that it would read as follows:

"Elective procedure"™ means (A) an elective abortion or (B) a procedure that is
subject to the choice of the patienL..but not necessary to prevent the death or
disability of the patient.

9 Medicaid is a joint federal-state program. The state cannot use Medicaid money for a purpose
prohibited by federal law or regulation.
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Although federal restrictions have varied from time to time, current federal
restrictions prohibit Medicaid payments for an abortion unless the life of the pregnant
woman would be endangered by a completed pregnancy.

Because of the proposed definitions of ""therapeutic abortion™ and ""elective abortion,"
the effect of the proposed changes in the GRM regulations is less clear. How many
abortions will be considered "elective,” if any, and therefore not be funded? And
what kind of physician statement will be considered sufficient by DHSS to satisfy the
requirement that a physician certify the abortion as medically necessary?”

It is possible that the definitions, by including situations involving the woman’s
"physical or psychological health,” would permit any abortion to be funded as long as
the woman could find a physician willing to provide the appropriate certification.”
After an initial dip in abortion funding caused by confusion on the part of both
patients and their physicians about coverage, the department could well discover that
the requirement of physician certification will become a pro forma bit of paperwork
with no actual effect of restricting funding.

However, for the sake of analyzing the regulations from the perspective of whether
they are consistent with legislative intent, this memorandum will assume that the fiscal
note accompanying the proposed regulations is basically accurate. The fiscal note
predicts increased costs to the state and federal government of over 51,000,000 in
fiscal year 1993 and almost $2,000,000 by fiscal year 1997.~ According to DHSS
spokesperson Ed Wicher, the prediction of increased costs is based on an anticipated
decrease in abortions and a concomitant increase in live births of indigent children

% These questions are crucial not just as matters of clarity but as matters of constitutionality. If, in
practice, all types of abortions will wind up being funded without significant procedural obstacles for
different types, the proposed regulations would probably not be construed to violate either privacy
rights or the right to equal protection of the law.

& See, for instance, the statement attributed to Thomas Moffasi, executive director of Alaska Right
to Life Inc, in the Anchorage Daily News, July 9, 1992, page Al, CoL 5

[The definition of 'therapeutic abortion*] opens the bam door. In my opinion that
definition would permit any abortion. | would imagine any one of a dozen
abortionists could certify anyone who waked through their doors.

Whether one ascribes good faith to "abortionists* or not, we agree with Mr. Moffatt that the definition
of "therapeutic abortion” could encompass all abortions since an unwanted pregnancy probably always
has, at a minimum, adverse psychological effects on a woman.

2/ See page 2 of the "NOTICE OF PROPOSED CHANGES IN THE REGULATIONS OF THE
DEPARTMENT OF HEALTH AND SOCIAL SERVICES" that accompanied the actual language
changes proposed for 7 AAC 43 and 7 AAC 47, issued 7/8/92.

m m iik— nmawffliin
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who, with their indigent mothers, will be eligible for public medical and financial
benefits.”/

(3) Consistency of the proposed regulations with legislative intent.

Given the content and the assumed effect”™ of the proposed regulations, one
aspect of our analysis is whether DHSS’s decision to distinguish among types of
abortions, funding some and not others, is consistent with legislative intent

According to Alaska case law, the intention of the legislature must be determined
from the words used in the statute being implemented by the agency, construed with
reference to the purpose of the program of which the statute is a part./ if an
administrative regulation is consistent with a statute’s purposes and reasonably
necessary to carry them out, the Alaska Supreme Court will not overturn it, provided
it is reasonable and not arbitrary.—" Since a regulation is presumptively valid, the
burden of proving the invalidity of a regulation is on the party challenging it"
Furthermore, since these proposed regulations involve policy-making and the
particularized expertise and experience of administrative personnel, a court will be
inclined to defer to the administrative decision expressed in the regulation, and will
inquire only whether it has a reasonable basis.”

In light of these standards that the court has developed for its review of administra-
tive regulations, it is clear that the proposed changes to the Medicaid regulations
would be upheld if challenged. It is much less clear whether the proposed changes
to the GRM regulations would be upheld.

1Q! It is not clear exactly what percentage of abortions currently funded will be considered "elective"
(and unfunded) under the new regulations. However, the fiscal note is substantial, indicating that
DHSS believes a significant percentage of abortions will no longer qualify for public funding and will
not be covered by nonpublic funds either. .An ’educated euess,” based on the fiscal note, would be
that 35 - 40 percent of abortions currently funded under Medicaid and GRM will no longer be funded
under those programs nor by private means.

~  For a discussion of the "assumed effect" see the preceding three paragraphs of this memorandum.
~  State v. Citv of Anchorage. 513 P.2d 1. '4 (Alaska 1973).
~ Kalniakoff v. State. Commercial Fisheries Entrv Com’n, 693 P.2d 844 (Alaska 1985).

State v. Alveska Pipeline Service Co.. 723 P.2d 76 (Alaska 1986).

— IHood v. State. 574 P.2d 811 (Alaska 1978). However, this deference may be more applicable to
new regulations than to changes in old regulations.
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With respect to the proposed Medicaid regulations, the court would no doubt look
at the legislative intent expressed in AS 47.07.040, where the legislature gave DHSS
the authority to

make those arrangements or regulatory changes, not inconsistent with
law, as mav be required under federal law to obtain, and. retain
approval of the United States Department of Health and Human
Services to secure for the state the optimum federal payment under the
provisions of 42 U.S.C. 1396 - 1396p (Title XIX, Social Security Act,
Medical Assistance). (Emphasis added.)

In order to retain the approval of the federal government for the state’s Medicaid
program, the state must not use Medicaid money for an abortion unless the pregnant
woman’s life would be endangered by carrying the pregnancy to term. DHSS’s
proposed changes in the Medicaid regulations would simply insert that federal
restriction into the state’s program.”™ Therefore, we have no doubt that a court
would uphold the new state Medicaid restriction as consistent with legislative intent
because it is necessary to keep the state program in compliance with federal
requirements, a result clearly intended by the legislature.

We have more doubt about whether the GRM restrictions would be upheld. Most
of our doubt stems from issues that the proposed regulations raise under the state
constitution.” However, there is also some room for doubt about the validity of the
proposed regulations because of issues raised about their consistency with the
legislative intent involving the GRM statutes.

To determine legislative intent under the GRM program, a court would look at
AS 47.25.120 and 47.25.130 and the definition of "assistance™ in AS 47.25.300. These
statutes indicate that the legislature intended to leave implementation of the GRM
program largely within the discretion of DHSS. Tne three statutes read as follows:

Sec. 47.25.120. ELIGIBILITY FOR ASSISTANCE. Financial
assistance may be given under AS 47.25.120 - 47.25.300, so far as
practicable under the conditions in this state, to a needy person who is
eligible under the regulations of the department. (Emphasis added.)

It would also make the regulations match reality. It is my understanding from DHSS that the
federal Medicaid restriction (life endangermeni) already has been implemented on the state level for
over a decade, even though 7 \AC 43.140(a) has continued to list two other situations (health effects,
and rape/incest) as being covered by Medicaid during that time. These other two situations have been
covered under GRM, instead of Medicaid, dunng the last decade.

See the next two sections of this memo.
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Sec. 47.25.130. AMOUNT AND TYPE OF ASSISTANCE, (a) The
amount of assistance for a needy person shall be determined by the
department with regard to the resources and needs of the person and
the conditions existing in each case. Where possible, assistance shall
be sufficient to provide the applicant with reasonable subsistence
according to standards of assistance established, by the*department.
However, the amount of assistance for subsistence, needs may not
exceed $120 a person a calendar month. (Emphasis added.)

Sec. 47.25300. DEFINITIONS. In AS 47.25.120 - 47.25300

(1) "assistance™ means financial assistance to or on behalf of a needy
person, including subsistence (food, shelter, fuel, clothing, and utilities) and
transportation, medical needs (including, bat not limited to, hospitalization,
nursing, and convalescent care), buriai, and other determined needs;

These statutes give broad discretion to DHSS. After a person is determined to be
"eligible under regulations of the department,” the amount of assistance must be
"determined by the department™ with regard to the "needs” of the person and "the
conditions existing in each case."” Assistance must be reasonable "according to
standards of assistance established by the department™ While assistance is supposed
to include "medical needs,” the legislature has not defined that term except to say
that it includes a minimum of "hospitalization, nursing, and convalescent care.” In
essence, the proposed regulations are an exercise of DHSS’s authority to interpret
the term "medical needs."

As a general matter, we think that the GRM statutes give very wide discretion to
DHSS to interpret the term ""medical needs.” "Need" is an ambiguous term according
to the dictionary, meaning both "necessary or required” and "useful or desired."-"'
Considering the legislature’s limitation of general relief financial assistance to $120
a month, we doubt that a coun wouid have considered it unreasonable for DHSS to
limit general relief medical assistance to procedures necessary to prevent the death
or disability of the patient when initially implementing the GRM program. This
would have restricted the medical aspect of the program to a very basic level of
assistance like the legislature restricted ‘the financial aspect of the program.

However, the proposed regulations are not the initial regulations to implement the
GRM program. Rather, the proposed regulations would change implementation of
a program that is almost 40 years old-” and that has probably covered all abor-

~  Webster's New World Dictionary.

— The general relief program was enacted by ch. 110, SLA 1953.
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tions not covered under Medicaid for most, if not all, of those 40 years./ When
determin mg whether the proposed GRM regulations are reasonable, a court might
evaluate whether there is a reasonable basis for the change, not whether the
regulations would have been reasonable initially.

When evaluating the reasonableness of the changes made by the regulations, a couri.
might note, first of all. that there have been no legislative changes in the definition
of "assistance™ or ""medical needs" since 1953. Furthermore, the courtwould probably
note that DHSS itself has had a longstanding interpretation that GRM "medical
needs" include all types of abortions.» And, the court would probably note that,
despite the longstanding DHSS policy of covering abortions under GRM, there has
never been a legislative change indicating disapproval of that polit/.”~ Finally, the
agency will probably be unable to demonstrate to the court that the medical needs
of Alaskan women have changed with respect to pregnancy options. Therefore,
DHSS probably cannot point to any legislative or medical reason for interpreting
"medical needs' differently now than they have been determined over the past few
decades. Thus a court could, in our opinion, find the proposed GRM changes to be
arbitrary, with no reasonable basis.

We are not alone in this opinion. The question of whether the GRM regulations
could be changed to prohibit funding for "elective abortions was put to Attorney
General Wilson Condon in 1981 by then Governor Jay Hammond.

Condon acknowledged that a *'strong argument™ could be made that DHSS has
absolute discretion to change its definition of "medical needs” in the GRM
regulations, but explained at length that there definitely would be "legal difficulties™
with this approach. He wrote

AS 47.25 gives the agency broad discretion to determine whether there
is a need for specific types of medical treatment [for persons who are
eligible for general relief]. . . By [previously] adopting regulations

~ We base this latter conclusion on written evidence from the mid-1970°s and oral anecdotal
evidence dating back to the 1960%.

We do not know if the court will grant "deference” to DHSS’s longstanding interpretation or to
DHSS’s current desire to change the interpretation.

Abortions were singled out by DHSS for continued coverage under GRM regulations in the
summer of 1986 when the legislature cut the GRM appropriation by 50 percent for fiscal year 1987.
Before that time, they had been covered along with other "physician services.” Contemporaneously
with the GRM funding cat, the legislature enacted a priority system for eliminating GRM services
when appropriations were insufficient to cover them all. Thus, there has been fairly recent legislation
about services under GRM, but no indication that different types of abortions should be treated
differently.
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providing for the coverage of abortion expenses the agency implicitly
made a finding that there is a general need for that type of medical
treatment, Le™ that abortions are "medical needs” under the terms of
the statute. It could be argued that before the regulations could be
amended to exclude elective abortions, there would have to be a
finding that conditions within Alaska had changed to such an extent
that there is no longer a need for that type of medical treatment
Without such a finding, the change [in the regulations] might be
considered an arbitrary agency action. It should also be noted that the
legislature has not taken action to change the original agency determi-
nation.

Such a finding would be most difficult to make in this case. Neither
the Hyde Amendment nor the United States Supreme Court decision
in Ham's alter[s] "medical needs."” Nor has any other event occurred
in the state which suggests a change in medical needs. Absent changed
circumstances, we believe a court might not permit the deletion of
elective abortions from the list of medical needs covered by the
General Relief Medical Assistance program.”

We agree with Attorney General Condon’s opinion that changes in the GRM
regulations without a change in either the underlying statute or in the medical
circumstances of indigent women in the state would likely be viewed as unlawful
arbitrary action by the agency. Such arbitrariness would be inconsistent with
legislative intent. In addition, the regulations would be inconsistent with legislative
intent if they resulted in unconstitutional administration of the state’s medical
assistance programs. This memo will now discuss the constitutional issues raised by

the proposed regulations.
f4) Constitutionality of the proposed regulations - privacy.

Given the content and the assumed effect— of the proposed regulations, it is clear
that the privacy clause of the state's constitution”™ could be the basis of a chal-
lenge to the constitutionality of the regulations.”

Op. AUY Gen., January 12, 1981, File No. J-t>0-413-Sl, at pages 5 - 6.
HI1 For a discussion of the "assumed effect” see footnotes 6 ¢ 10 and accompanying text.
A Article 1, sec. 22. Constitution of the State of Alaska.

A It cannot reasonably be argued that a woman's decision about whether tocontinue a pregnancy

fails to involve a privacy right.
(continued...)
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Under the state constitution, a regulation impinging on the right to privacy may be
upheld only if it is necessary to further a compelling state interest-»

A challenge based on the state’s privacy clause would contend that the proposed
regulations interfere with an indigent woman’s right to privately determine whether
to continue her pregnancy. Challengers would probaoly say that the regulations force
a state-sponsored inquiry into the woman’s reasons for her choice (if the choice is
abortion) and place a substantial obstacle (by denying funding) in the way of
implementing the woman’s choice (if the choice is abortion and for a reason not
supported by the state).

Defenders of the proposed regulations would probably use arguments like those
made in federal decisions that have upheld Medicaid abortion funding restrictions.
They would argue that it will be a woman’s poverty, not the state, that will stand in
the way of an "elective’ abortion under the proposed regulatlons. They would also
point out that the right to privacy is not absolute”™ and can be outweighed by the
state’s "important and legitimate interest in potential life.”"~ Defenders would
probably claim that by not funding "elective’ abortions, the state would simply be
expressing its legitimate preference to financially support childbirth. The woman’s
right of privacy would not be violated because, according to the regulations’
defenders, she can still get an abortion, just not at state expense.

In rebuttal, the regulations’ challengers would probably note that the state itself has
acknowledged that lack of state funding will be more than an obstacle in the path of
many indigent pregnant women; it will be an absolute bar. DHSS’s own fiscal note
projects that a significant number of indigent women who cannot get pablicly-funded

A(...continued)

As long ago as 1942 and as recently as June 1992, federal decisions have recognized that the federal
"[cjonstitution places limits on a Slate’s right to interfere with a person’s most basic decisions about
family and parenthood," including "the right of the individual, married or single, to be free from
unwarranted governmental intrusion into matters so fundamentally affecting a person ?s the decision
whether to bear...a child* See. Casey v. Planned Parenthood of Southeastern Pennsylvania. u.s.
(1992), 1992 WestLaw 142546, page 11, which cues a suing of cases extending back to 1942.

And, while the contours of Alaska's right to privacy are not yet Brmly established it is clear that the
right to privacy guaranteed to Alaskans is broader in scope than that guaranteed in the federal
constitution. State v. Glass. 538 P.2d 872 (Alaska 1978).

=% Grav v. State. 525 ?.2d 524 (Alaska 1974).

~ Grav v. State, supra; Ravin v. State, 537 P.2d 494 (Alaska 1975); and State v. Erickson. 574 P.2d
1(1978).

Casev, suora. at page 24.
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abortions under the new restrictions will, in effect, be forced to carry their
pregnancies to term. Challengers would probably contend that this is not only the
effect but also the purpose of the new regulations. The challengers can point to the
governor’s own press release that says the purpose of the new restrictions is "to save
lives."" They would probably say that the intent of the restrictions clearly goes beyond
promoting childbirth, which could be achieved by less intrusive means like educational
outreach, and, instead, strikes at the heart of the right to privacy itself, by using the
power of the state to impose an "undue burden™ on the right of an indigent woman
to freely decide how to manage her pregnancy.”/

The Alaska Supreme Court’s resolution of these arguments is as likely to be affected
by its view of reality as by case law, and it may well be determined by the strength
of the record before it at the time it makes its decision.” If the court views the
Medicaid and GRM changes separately, from the point of view of the programs
themselves, the court could uphold the Medicaid regulations as requirements of
federal law and uphold the GRM changes as treating all "elective’ procedures the
same.= However, if the court views the programs from the point of view of an
indigent pregnant woman, the court could find that the two programs, in the way that
they operate together to support a pregnant woman’s choice to give birth but not, in
all cases, her choice to have an abortion, impermissibly interfere with her fundamen-
tal right of reproductive choice. While acknowledging that protection of potential life

A "Undue burden" appears to be the test developing under the federal constitution for testing the
validity of a state’ abortion restrictions. While the test under the state constitution will probably be
even more stringent, requiring a compelling state interest, it is instructive to note the following
language from the most recent abortion decision based on the federal constitution:

A finding of an undue burden is a shorthand for the conclusion that a state
regulation has the purpose or effect of placing a substantial obstacle in the path of
a woman seeking an abortion of a nonviable fetus. A stature with this purpose is
invrfid because the means chosen by the State to further the interest in potential life
must be calculated to inform the woman's free choice, not hinder it .And a statute
which, while furtherine the interest in potential life or some other valid state interest,
has the effect of placing a substantial obstacle in the path of the woman’s choice
cannot be considered a permissible means of serving its legitimate ends. (Casey,
supra, at page 27) (Emphasis added.)

See, Casev. supra, where the U.S. Supreme Court acknowledges that the strength of the record
before the court on spousal and child abuse convinced it to strike dowm the "husband-notice" provision
of Pennsylvania’s abortion restrictions.

*2! Of course, to do this, the court would have to overlook the fact that "therapeutic abortion"
includes an abortion that would be an "elective procedure" if it were not an abortion. That is, a
"therapeutic abortion" includes abortions that are not necessary to prevent the death or disability of
the patient, which is the determining factor for other "elective’ procedures. So, actually, the
regulations do not treat all "elective” procedures the same.



Senator Arliss Sturgulewski
July 22, 1992
Page 12

is a legitimate governmental goal, the court could point out that it is not a compelling
interest until viability. And, since a compelling interest is needed to override a
fundamental privacy right, the court could strike down the regulations with respect
to abortions performed before viability.

W\E believe it is more likely that the Alaska Supreme Court will adopt the chal-
lengers’ view of reality and the applicable law rather than the defenders’ view. We
doubt that the court will find the regulations to be neutral, in reality, on the issue of
reproductive choice when it is faced with the fiscal note and the acknowledged
antipathy of the Administration toward abortion, as exemplified in the Governor’s
press release. More likely, the court will see a reality where an indigent woman has
no real choice concerning her pregnancy if her eligibility for medical care is
conditioned on the result desired by the state - childbirth.® As to the applicable
case law to form the legal underpinnings of its decision, the Alaska court need only
point to the explicit (and stronger) privacy right granted under the state constitution
and the lack of a compelling governmental interest to override that right before
viability.

Constitutionality of the proposed regulations - equal protection.

The proposed regulations also implicate the equal protection clause of the state
constitution”™ because the regulations treat some indigent pregnant women
differently from other indigent pregnant women. Otherwise eligible pregnant women
who choose childbirth will receive state assistance with medical procedures while
some otherwise eligible pregnant women who choose abortion will not.

Whether the different treatment of pregnant women under the regulations is
constitutional under the state’s equal protection clause will be determined by the
following test: the court will assess the legitimacy of the state purpose purportedly
furthered by the different treatment and the extent to which the relationship between
the asserted purpose and the different treatment is fair and substantial; then the
couit will determine the nature and the extent of the infringement of individual rights
allegedly caused by the disparate treatment.® Depending on the importance of

The court will probably make clear that its decision would be the same if the state were seeking
to encourage population control by funding abortions and not childbirth. The constitutional question
before the coun will not involve the weighing of the value of abortion as against childbirth, but
instead will concern the protection of either procreative choice from discriminatory governmental
treatment. See. Doe v. Director of the Michican Dept, of Social Services. 468 N.W.2d 862 (CLApp.
Mich. 1991), appeal granted at 472 N.W.2d 638 (M| 1991).

A Article 1, sec. 1, Constitution of the State of Alaska.

Williams v. Zobel. 619 P.2d 448 (Alaska 1980), rev*d on other grounds. 457 U.S. 55 (1982).
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the individual interest involved, a greater or lesser burden will be placed on the state
to show this fair and substantial relationship.?

In light of this equal protection test, challengers of the regulations would probably
contend, first of all, that the individual interest being affected by the disparate
treatment is a fundamental interest, the right of reproductive; choice.— Secondly,
given the importance of the individual right affected, the challengers would-probably
contend that the state’s purpose in treating the classes of pregnant women differently
(based on whether they choose childbirth or abortion) needs.to be not only legitimate
but must approach being a compelling interest that is virtually unachievable by means
that would have less impact on the affected right. The challengers would no doubt
point out that the state’s interest in potential life is not compelling until viability, and
argue that the effect of the regulations on reproductive choice before viability cannot
be justified.

Defenders of the regulations would probably counter that the regulations will result
not in disparate treatment, but in equal treatment. Instead of funding some "elective"
procedures (i.e.. "elective" abortions) under the GRM program and not other elective
procedures, as was the past practice, the state will be treating all "elective"
procedures the same. Alternatively, the regulations’ defenders may argue that equal
protection analysis should not apply because women who need a "therapeutic
abortion™ are not similarly situated to those who merely want an "elective abortion."
Therefore, the regulations can validly treat them differently. Defenders would
probably also contend that the right to reproductive choice remains with the woman
because she can seek an abortion without state funds. Therefore, according to
potential defenders, since there is no fundamental right being affected, the
government’s purpose in treating the women differently need only be legitimate, not
compelling. And that legitimate right is the right to protect potential life.

As with the arguments based on the state constitution’ privacy clause, a state court's
resolution of the differing arguments about equal protection will depend as much on
the strength of the record before it and the court’s view of reality as on case law.
The court could uphoid the GRM regulations as validly treating "elective abortions™
differently from "therapeutic abortions.” Alternatively, the coun could strike down
the GRM regulations because they work in conjunction with the Medicaid regulations
to treat pregnant women differently based on whether they choose to exercise their

Wilson v. Municipality of Anchoraee. 669 P.2d 569 (Alaska 1983).

— Since the fundamental nature of the interest rests, at least in part, on the state constitui oil’s
privacy clause, the privacy right arguments described in the previous section of this memo anc the
equal protection arguments described in this section stem from some of the same reasoning.
However, the legal analysis is a bit different, and either or both could be used by an Alaska coun to
strike down the regulations, so this memo treats them separately,
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fundamental right of reproductive choice. The court could find that the women
affected by the regulations are similarly situated because they are pregnant and that
the state may not interfere with a woman’s choice on how to treat that pregnancy by
reserving to itself the power to define that some abortions are "elective" while
childbirth is not The court could find the protection of potential life to be a
legitimate state interest, but not compelling enough before fetal viability to override
a woman’s right of reproductive choice. As a legal underpinning for resolving the
equal protection arguments differently from similar cases decided under the federal
constitution, an Alaska coun would point to the more stringent standard developed
under the state constitution for testing the constitutionality of classifications made by
government actions.

CONCLUSION

Tne regulations making changes in the Medicaid program clearly comply with the
legislative intent that Alaska participate in the federal Medicaid program. However,
the regulations that propose restrictions on funding "elective™ abortions under the
GRM program may be viewed by a court as unlawful arbitrary changes because they
change a long history of contrary agency interpretation without apparent statutory or
medical justification. The GRM regulations also raise substantial issues under the
state constitution’ privacy clause and equal protection clause.”

Whether a court would find the GRM change: to be arbitrary will probably depend
on whether the court analyzes the new regulations apart from the history of the
GRM program or as changes to a longstanding interpretation by the agency. Viewed
in isolation, the proposed regulations appear to fall within the broad discretion
granted to DHSS by the legislature. However, viewed as changes to a longstanding
agency policy, the changes may be viewed as somewhat arbitrary.

How a state coun would resolve the constitutional issues and whether the restrictions
would be upheld under the constitution will depend not only on purely legal
arguments but on the view of social and economic reality demonstrated in the record
before the coun and adopted by the coun as the reality it is willing to recognize. To
the extent that the coun is convinced that an indigent pregnant woman’s privacy right
or right to equal protection is actually interfered with by the regulations (and not
merely by her own poverty or by her election of a "nonmedically necessary"
procedure), the coun has legal precedents available to it to suppon a decision
striking down the regulations. If the coun is convinced, despite the Governor’s press
release and the DHSS fiscal note, that the regulations are neutral with regard to
privacy rights and do not treat similar medical conditions differently, the coun also
has legal precedents available to it to suppon a decision upholding the regulations.

A They also raise issues involving clarity. See footnotes 1, 3, 5, and 7.
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In our opinion, the issue of the regulations’ arbitrariness is a toss-up, but we think the
Alaska Supreme Court is likely to be convinced that the regulations are not neutral
with regard to privacy (in either their effect or purpose), do impermissibly treat the
choice of childbearing differently from the choice of not bearing a child, and are riot
justified by a sufficient governmental interest with respect to previability abortions.
Therefore, we think there is a substantial probability that the court will find the
regulations to be unconstitutional with regard to previability abortions, but
constitutional with regard to postviability abortions.”

TMLigc
92-156.1mb

A We are not alone in our view that Alaska courts will probably take a different view than the
federal courts have on the constitutionality of restricting public funding of abortions for indigent
women. Opinions and memoranda from the Alaska Attorney General’s Office under three different
Administrations over the last 14 years have consistently indicated that the Alaska Supreme Court is
likely io share the view of the dissenters in the federal cases that have upheld restrictions on public
funding of abortions. See Op. Atty Gen., March 31, 1978, Op. No. 15, pages 2 - 3; Op. Att*y Gen.,
Jan. 12, 1981, File No. J-66-413-81, pages 6 - 7; Op. Atty Gen., April 17, 1981, page 6; and
Memorandum of Assistant Attorney General Elizabeth Shaw to Representative Mark Boyer, January
19, 1990, page 1

Moreover, state courts in at least six other states have refused to follow federal precedent in
this area and have struck down various abortion funding restrictions under their state constitutions,
citing state privacy clauses, state due process clauses, or state equal protection clauses. See, Moe v.
Secretary of Administration and Finance, 417 N.E.2d 387 (Mass. 1981); Committee to Defend
Reproductive Rights v. Mvcrs. 625 P.2d 779 (CA 1981); Right to Choose v. Byrne. 450 A.2d 925 (NJ
1982); Planned Parenthood Association v. Department of Human Resources of the State of Oregon.
663 P.2d 1247 'Or. App. 1983), affirmed at 687 P.2d 785 (OR 1984); Doe v. Maher. 515 A.2d 134
(Conn. Super. 1986); and Hope v. Perales. 571 N.Y.S.2d 972 (Sup. 1991).

For a more complete discussion of these A.G. opinions and other slates’ cases, refer to our
memorandum to you dated July 7, 1992.
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I am Ruuth Ewig, naadtng th-id Aon Dtnaaton John Hanbaugh,
Addtdtant Vistacton Jonathan Ewtg, Tnca-iunan Davtd Stach, mydaZA ad
Sanaa-tony oA Ctttzcnd Aon Ex,caZZanca tn Education (WACE/CEE) and 1500
concenned ait lzand tn tha Tanana VaZZay whtch tncZuda Fatnbanhd,
Month PoZa, Fox., Two Rtvand, SaZcha, Edthan, and tha na6t oA tha
vaZZay. We. ana aZanmed at tha Zag-idZatond who hava actad to onaata
S/353 , S)355 and HB9 wh-ich “anthac anttdt tha state oA AZadha ad an
accompttca tn tha tontana and htZZtng oA pna-boon babtad by abontion.

StalJzidttcazZzZy 97-9 8% oA pna-bonn babtad have baan htZZed Aon
ncadon-i 0A b-inth contnoZ. By changtng oao adaoatton dydtem to
chanaatan daveZopmant aanntcatam whtch td tn udc tn dt-Atenant pant-6
0A tha coantny and whtch had nadacad teen pnagnanatad to zano tn
CaZ-iAonnta yon, ad ZegtdZotond, couZd danva thid -i>tata waZZ by udtng
can ZImttcd AZnanataZ nadouncas modt pnoAttabZy and tnvcdttng tn tone
ABSTINENCE adncatton wtth tha advantaged cmphadtzad Zaadtng to
na“pondthZc pZanntng -that doaf> not bntchan babtad. EncaZZant
abdttnanca pnognamd thnongh educat-ion ana cncounaging nadpondtbhZa
ZLvtng and ARE wonhtng -to tmpnova onn nation.

Tha angnmant oA "wantadn<ai>d" td an nndtabZa manhcn not to ba
tscudtad to daatda whathan we ktZZ onn babtad on not, anymona than tt
x,houtd dactda Aon onn aZdanZy. Tha NathanzZandd had now gnadnated
Anom voZuntany to tnvoZunto-ny dtdpodaZ oA pnebonn babtad aj> wait ad
aZdanty.

Cutiu-nazZz atttidtz dnch at> doctond and lawyand havtng baan
dadncad by a ZLAadtyZa ana not tahtng a dtand agatndt tha dZaughtan
0A onn babtad. UltZZ yon ad ZagtdZatond ba tnappad tn tha dome way on
ba wtZZLng to nadtona onn dtata to a dtandanx to match that oA onn
Foundtng Fathand?

Stnca tha Zta oA Roe v. 'jJada 28,000,000 babtad hava baan
bntchanad. "Tha 1960d gave b-inth to a Azmtntdt movement that tmbned
woman wath new tdaad oA pandonat 'A”o-adom' and ’powan'. Abontton
advocated Aonnd natnnaZ aZZied tn tha Aemtntdt camp, Aon they
pnomidad woman dcx.naZ Anaadom thnongh abontton and tha powan o0A ’datA
detanminat-ion' . Ltttta mentton wad made that woman wane aZdo being
gtvan powan. oven whathan thein own chiZdnen wonld Z-iva on
dta."(PAMILY VOICE, Jon. 1993, pg. 5)

It t-d achnowZadgc that thana ana a A diA A-icnzZt dttnationd
that madta hyp and popntan anZtnna antanga on, bnt pnZZing a baby
apant doad not judttAy cnimc and taaoid to twice the tnauma.

Tha quedtton naatty t-i ZiAa vd. Ztia-dtyZa. Once tha baby td
bonn no woman can ba, had baan on wtZZ even be compaZZad to natdc a
chtzd dha bntngd to A<dZZ team. We. tdantZAy two datd oA niglvtd: 1)
tha niglvt® oA the pnebonn babtad and they ARE aZtva, on 2) tha night!*
oA the woman tn a cntitd pna.gnancy, to taxxzi apant tha baby nattavtng
tha bandan, that id, dcdtnoying a ZtAa, davtng a ZtAcdtyZa.

Education id tha key. Newd madta and entantatnmanzt madta hava
educated by cnaating an imaginany auna anound abontion. An
aducationazZz AZtm dhown to dtudantd dhowd how an o”bontton td dona ovan
a Zunch houn tn a nacond 1 minute, 50 dccondd wtth tha tady havtng a
Antandty chad. wtth anothan. Tha baby td da/noZtdhad tnto tha
coridtdtancy oA tomato dauca by ducttontng hen out oA hen mothan and
dpneadtng hen anound on a countan to dhow tha camana audtance that
thane ncuzZZy -id no baby thane... Bacauda oA oun mun.vcZou-i* photognaphy
and tachnoZogy we now can dee that -thane t*> a compZata baby Ztvtng



iitida even earl-ion -than dix. waakd old. Thane, id not ona oA ad who
would hava even corididencd abontion ad a podsZbizZiiy tA wa had any
tdaa on had acaadd to thid ZnAonmatton, about oun pnebonn babtad ad
living , heantbeating, bneatitng , ‘nelJLZng little pnactoud, delicate
ahtldnan-to -ba.

What the movta that td dhown to dtudentd doad not admtt td that
tha tndtnuation text Aon abontion doatond aauttond them to ba dusia
that a hao>Z moiviton td put on tha pnebonn baby batng cuncAul not to
dhow tha mother a beating heant that -then dtopd. Thtd meaduncment td
dolaly Aon tha abonttonidt to tnduna that tha baby td hilled baAone
batng pulled out. Also, tha abontton doaton td told not to lot tha

mothan watch a vtdual, TV-typc dcnacn duning tha pulling out oA the
liAeledd body.
Othen lied not nevealad in thid do-called "educational” A-ilm ane

lied behind tha oniginal cade oA Roc vd. Wade, behind tha bogud
dtatZdtZcd wuded to manipulate the people o0A thid dtata and thid
countny, the concealment oA the A”z-ciucncy oA botched legal abontiond,
tha Ao.cZ that tha abont-ion pnoccdunc ZZdclA id mona dcany and
complicated , tha withholding oA eo. .ed oA hemonnhaging in woman A”om
abont-iond, withholding tha A-""RO.ency oA bne.adt cancan ncdult-ing A-'som
abonliond, withholding tha cade-** 0A Zncneadad chtld abuda in ouuc
country wht-la tha very meaning oA ZiAc id thnaatcncd, "at-nidh"™ , and
tha lach oA acknowledgement and education about the long-tcnm
duAAantng oA emotional pain Aon thodc who ana accompZiced to and
aZ>Acctcd by tha holocaudt oA abontion including noughly 7,200,000
women in Ahierica aXifZiated w itit podt-a,bontton. dyndUtomc (PAS).
In conclusion, |1 quota A*-om Congncddman Pat Swindal:

"The ZtZegnity oA oun condtZZutional napubZic nedtd

uZtimateJLy on how we nedolva tha IZAc-and-death iddued oA

abontton...1A wa ana unable to pncdanvc the modt

Aundamantal ntgitd oA witch oust Condtttutton dpeahd, 1ZAc

and Zibenty, oun government had Aotled to doZZdAy itd modt

bodic nedpaudibility. Sucn a govcnmncnt not only AonAettd
tha nedpect oA the people, but cvatZually itd stght and
ability to govenn as wall."{A HOUSE DIVIDED, pg. 61)

I0ill you and youn vote diand Aon tha IliAe, liberty and punduit

oA happinadd oA thede unbonn citldnan?
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Senate Bill No. 53
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bill/subject
Good afternoon. My name is Charles Dean, and | am here to speak on behalf of

the unborn children of Alaska. As an unwillingly aborted father, | am
opposed to the passage of Senate Bill No. 53.

committee on

The prohibition recently enacted which disallows the use of Alaska
funds for the use of elective, nontherapeutic abortion under the
extant general relief medical assistance program will withstand legal
challenge under both the United States and State of Alaska constitutions.
Further, the right to privacy is not inherently linked to a requirement
for state funding of elective, nontherapeutic abortion under the
general relief medical program. The existence of this prohibition in
no way violates the state equal protection guarantees, since no other
elective medical procedures for otherwise healthy persons are currently
funded under the general relief medical program.

As a long-time Alaskan, | have had to peacefully coexist with abortion
on demand in this state for twenty years. It is to this state's great
disgrace that it has permitted this holocaust against its

very herlitage to exist at all. But to pay for it with dol lars 1?
The"status quo makes all ~ Alaskans something like accessories-hefore-
the-fact for murder...repeal of this prohibition will bloody our hands,

Signed: pharipe ® npan If ! e
Testifier

Representing (Optional)
P.0. Box 2282  Sitka, AK 99835
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27 January 1993
To: Senate Health Education and Social Services Committee

Re: Senate Bill 53

My name 1is Natasha Calvin, and 1 am representing the Sitka
Coalition for Women®s Rights. We want to thank the HESS Committee
for sponsoring this bill.

The Sitka Coalition for Women®s Rights supports the passage of
Senate Bill 53, to continue state support for abortion services®fo/
poor women who are unable to pay.- The Governor®s office has
admitted that there 1is no Tfinancial justification Tfor stopping
payment for abortions. Clearly this is a religious agenda of the
Catholic Church. There is no place in our health services for a
religious agenda. Mr. Hickel®s regulations, which are designed to
force poor women to carry unwanted pregnancies to term and to have
babies they do not want and\or cannot financialy afford to care foi-
Is regressive in the extreme.

The Health, Education and Social Services Committee should be
researching ways to provide universal medical coverage, for all
Alaskans. A good place to start is to continue funding all health
services for the disadvantaged, especially abortions for poor women
who cannot afford to pay for them.

Thank you for allowing us to testify.

Natasha Calvin for
Sitka Coalition for Women®s Rights
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A|as|<ar|1§ for Life, Inc. .

P.0. Box 32186
Juneau, AK 99803-2186

January 26, 1993

TESTIMONY PRESENTED TO SENATE HESS COMMITTEE, JANUARY 27, 1993

RE
RE

pr

or

be

recommends that you support the administration

GARDING SENATE BILL NO. 53, AN ACT ANNULLING DH&SS REGULATIONS
LATING TO FUNDING OF ABORTION SERVICES

..laskans For Life is a non-sectarian organization with the
i-nary goal of promoting respect for human Ilife. Qur
ganization supports the concept that innocent human 1life must
protected by government. As such, Alaskans For Life

S regulations

w hich lim it abortion funding to therapeutic abortions only.
It is our view that the regulations which were adopted by
the Department of Health and Social Services cover every

possible reason for justifying abortion based on health

co

fo

p s

n o

ncerns. The regulations give the broadest possible definition
r therapeutic abortion w hich includes mental, physical and
ychological considerations. Furthermore, the regulations do

t even require that the abortion be performed by someone other

than the physician certifying that the? appropriate health

reasons are met for State oayment. This is a clear conflict of
interest. Left uncovered by the general relief medical program
are only those abortions which are clearly elective in nature.

It is not appropriate for the GR Med program to be covering
voluntary, elective medical procedures. Normal pregnancy is not
a disease and it is wrong to treat it as such. Poor women need
help, but convincing them to destroy their children is not



compassion. Also, the wealthy can afford many harm ful

practices but it does not mean that the State must then pay for

the same practices for the poor.

Since the regulations allow payment for all therapeutic
abortions only elective abortions are le ft. Therefore,
annulment of these regulations would indicate a clear disregard
on the part of the Alaskan legislature for the dignity and
respect due to the <chiid in the womb. Hot only does it say that
the life of the <child may be ended without reason but the State
would pay for it as well.

We ask that some semblance of civility be restored to our
State policy on abortion funding. Therefore, we object to the
annulment of the subject regulations. Doing so returns the

State to the previous policy which promotes abortion on demand.

We think State policy should support life not death.



January 27, 1992

Dear Governor Hickle, and Senate HESS Committee

As a responsible mother and concerned citizen, | beseach you to
allow the poor the same opportunities in controlling their life as those
with abunaant resources. Please do not restrict abortions for the poor.

Sincerely,

Carole Hamik

A yozL Erfjita Uy
AL
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inside even eandlien than. six. weeks 0£CE. Tke/ie. +4 n.0.t one oi us W/0
would have. even considened, abontion as a possibility ii we had any
-idea on had access to thi-b -LotoAmotion about awst prebonn babj.zi> at
Huing , heantbeating, bneathing, iecling little pneciout, delicate
childnen-to-be.
bihat the. movie that it shown to students does not admit it that
the. insinuation text lon abontion doctons cautiont them to be suae
that a hoant moniton it put on the. pnebonn baby being caneiuJL not to
oty the, nothan a beating heant that then stops. This measurement is
solely ion the. abontionist to insane, that the baby -is hilled beione
being putted out. Also, the abontion docton is totd not to tet the
nothen watch a visual, TV-type schneen duaing tin?, putting out oi the
liteless body.
Othen Hes not neveated in this bo-catted "educational" iilm one
Hes behind the oniginal cabe oi Hoe vb. Made, behind the bogus
statistics abed to manipulate the peopte oi thib btate and thib
countny, the C.onceatment oi the inequency oi botched tegalt abontionb,
the iact that the abontion pnocedure itbeti -Lb none beany and
compticated1 the withhotding oi cases oi hemonnhaging in wonen inom
abontionb, withhotding the inequency oi bneast cancen nebatting inom
abandons, withhotding the cabeb oi incneabed chitd ababe in oun
countny white the veny meaning oi Hie ib thneatened, "at-nish" , and
the tach oi achnowtedgement and educatton about the tong-tenm
baiiening oi emotional patn ion thobe wh: one aucompHces to and
aiiected by the holocaabt oi abontion including noughly 7,200,000
woren in Amenica atAtinted with vost-abontion sundnome (PAS).
In conclusion, | quote inom Congnebbman Pat Swindal:
"The integnity oi oun constitutional ncpubtic nebtb
ultimately on how we nebolve the Hie-and-death ibbueb oi
abontion...li we one unable to pnebenve the mobt
ilundamental nights oi which oun Constitution speabs, Hie
and Hbznty, oun govetnment hob iailed to batibiy its most
basic nebponsibitity. Such a govennment not only ionieits
the nebpect oi the people, but eventually its night and
ability to govenn as well." [A HOUSE IVIDEI?, pg.” 61)

Will you and youn vote btand ion the Hie, Hbenty and punsuit
oi happiness oi these unbonn childnen?
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January 27, 1993

L. Merrill Lowden
736 W. 12th Street
Juneau, Alaska 99801

Steve Rieger, Chair

Senate Health, Education and Social Services committee
State Capital - Room 516

Juneau, -Alaska 99801-1182

Re:  SB 53 - Repeal of Regulations

Dear Senator Rieger:

Lwrite to express my strong support for passage of SB 53 which would repeal
the Governo! re?ulanon_s to halt state funding of abortions for poor women. The
requlations obviously discriminate against ﬁoor women, and will inevitably condemn many
(with their offsprln%{ to a life of poverty. The requlations violate the right to privacy, a right
50 highlr regarded by Alaskans that it is expressly protected by our constitution. Moreover
they reflect the current administration’s hostility to the civil rights, equality and well-being
of women in general.

The administration has stated that the regulations were pr0|oosed for moral,
rather than budgetary, reasons. This is a strange morality, in light of the exceptions
nevertheless provided for women who were the victims of rape or incest. If abortion is
murder, then abortion of a fetus from rape or ii cest is murder. | am convinced that the
hypocrisy of these exceptions evidences a broaler purpose behind promulgation of the
requlations. The regulations are a preliminary step towards achieving an outright ban on
abortion, but the motivation is not pro-life.

_ The imposition of qomﬁu_lsory motherhood is a political goal to keep the
nation's Iargest underclass ?_rou€ in their traditional "place," hindered from realizing true
political and economic equa I% ecause they are denied the autonomy of their own bodies.
The policy makers who title themselves "pro-life" have often displayed an icy indifference
to the "right to life" of the afterborn. They are not equally motivated to advocate on behalf
of the homeless, the undernourished, or our citizens too poor to afford basic health care.



Steve Rieger, Chairman
HESS Committee
Page 2

~The majority of women in this state, and the country, realize that to secure the
promise of liberty in the 14th Amendment, to be free to run their own lives, they must have
reproductive choice. The terribly difficult choice between terminating or continuing a
pre nancr must remain with the woman in private consultation with her physician, with no
undue influence from the state.

There is not much difference between a government which dictates
motherhood without consent and one which, like China, can dictate an abortion without
consent.

SB 53 must be passed and these regulations discarded.
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January 27, 1992

To: Governor Hickle and Senate HESS Committee
Re: Restricting abortions for the poor.

Dear Governor Hickle,

If there®s something I think a government should do, it's to guarantee
to its citizens the right of equal access to legal procedures. Restricting
funding for abortions affects only the poor. Forcing only the poor to raise
unwanted children is counter productive to the general quality of life of a
community, state, or nation. Reducing our welfare rolls 15, and will be, a
high priority In govenment®s ability to maintain itself in times of reduced
revenues. A poor mother with unwanted children is one of any societies
most costly problems. The jails are already overcrowded with unwanted
children and welfare costs are at the breaking point for government

agencies.
In faimess to all and iIn justice under the Constitution of the United

States, | request you make legal medical procedures available to all who
seek them.

w osl. uXx Uy
tftwuK'i A t- 3

%67 A3S-
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FOR RELEASE: January 20, 1993
No. 93-014

A.G. GIVES ABORTION REGULATIONS LEGAL CLEARANCE

JUNEAU—Actomey General Charles Cole today gave legal approval to
requlation changes that will cease state payment for elective, nonthera-
peutic abortions under Alaska's general relief medical assistance Brogram.
Women eligible for the general relief rredical program may still obtain
state payment for a therapeutic abortion after the regulations are

effective.

The regulations were submitted to Lt. Governor Jack Coghill for filing.
Coghill signed them this morning.

Cole believes that the regulations would withstand legal challenge
under the constitutions of both the United States and the State of Alaska.

“The validity of the regulations under the federal constitution is
clear," Cole said. "The United States Supreme Court has repeatedly held
that states are not required by the federal constitution to expend public

funds for abortions.

"We also believe that the Alaska Supreme Court should conclude that

when balancing the conflicting ri?hts and interests, the right of privacy
does not require state payment for an elective, nontherapeutic abortion

under the general relief medical program."

Cole said he is confident that the regulations would withstand a
challenge based on state equal protection guarantees, especially when the
state pays for no other elective medical procedures for otherwise healthy
persons under the general relief medical program.

-more-
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The regulations also contain a technical provision conforming the
state Medicaid program to federal Medicaid regulations as required in
order to receive federal funding.

The regulations become effective 30 days after filing by the Office of
the Lieutenant Governor.
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VEMORANDUM State of Alaska

Department of Law

Hon. Theodore Mala date. January 20, 1993
Commissioner
Health and Social Services file 993-93-0040

tel no 465-3600

subject DHSS regulations re
abortion payments under
Medicaid and General
Relief Medical Programs
(7 AAC 43/ 47)

Charles E. Cole
Attorney General

As requir cy AS 44.62.050, we have reviewed your
department"s adoptic I..Z amendment of regulations that preclude
state payment for elective abortions under Alaska"s general relief
medical assistance or gram. The regulations also contain a
technical provision reforming the state Medicaid program to
federal Medicaid rec iticr.s as required in order to continue to
receive Tederal part .cation. The regulations should withstand

legal attack under t constitutions of both the United States and
the State of Alaska We approve the changes fTor TfTiling by the

lieutenant governor, A duplicate of this memorandum 1is being
furnished the lieuter art governor, along with the regulations ana
related documents, In accordance with AS 47.62.125(b)(6), some
corrections have be made 1n the regulations, as shown on the

attached copy.

The validity of the regulations under the federal
constitution 1is clear. The United States Supreme Court has
repeatedly held that states are not required by the federal
constitution to expend public funds for abortions as part of their
state medical assistance programs. Harris v. McRae, 448 U.S. 29*
(1980); Beal v. Doe. 432 U.S. 435 (1977); Maher v. Roe, 432 U.S.
464 (1977).

The resu is .ess c.ear der the state constitution as
to general relief : er.ts, primarily owing to the statA
constitution®s ex; t recognition of the right of privacy
However, the Alas upreme Court has held that the right o
ori.vacy is not abs : Falcon Alaska Pub. Offices Comm®*n, 5°
P.2d 469, 476 @A "™a<a 19" 1) . in addressing a challenge tc
regulations basea that constitutional guarantee, the Alaska
Supreme Court baia: «a the conflicting rights and interests of the
individual and the r.e. Mere specifTically, the nature and extent
of the privacy ir.v .. is balanced against the importance of the
state Iinterest. ? < v. Kirkcatnok, 713 P.2d 962, 969 (AlaskJ
1968) . The more .dame.ntal the privacy right, the greater the

state®"s burden to stain the state action in light of the right
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involved. State v. Erickson, 574 P.2d 1 (Alaska 1978), 22 n.144;
Ravin v. State, 537 ?.2d 494, 515 (Boochever, J., concurring).

We believe that the Alaska Supreme Court should conclude
that when balancing the conflicting rights and interests, the right
of privacy does not require state payment for an elective abortion
under the general relief medical program. Presently, the majority
of states with an expressed state constitutional right of privacy
do not pay for elective abortions. Even in those states where the
right of privacy 1is an implied right, more restrictive statutes
have been upheld against state constitutional challenges. See
Fischer v. Deot. of Pub. Welfare, 502 A_2d 114 (Pa. 1985) . While
we recognize that the E-creme Court of California has reached a
contrary result under its express state constitutional right of

privacy, we do not find tr.at court®s reasoning as persuasive. See
Committee to Defend ?ecreductive Rights v. Myers, 625 P.2d 779
(Cal. 1981). It does not seem reasonable or intended by Alaska“s

constitution for the right of privacy to require payment for purely
elective abortions under the general relief medical program just
because this state cheeses to cover pregnancy services Tfor poor
women, as the California case appears to reason.

We believe that the regulations should also withstand a
challenge based on state equal protection guarantees. The Alaska
Supreme Court applies a sliding scale analysisto equal protection
challenges using a three-stepapproach. Erickson, 574 P.2d at 12.
First, the court determines the 1importance of the individual
interest impaired by the challenged statute or regulation. See
State v. Ensearch Alaska Construction, Inc., 787 P.2d 624, 631
(Alaska 1989). Second, the court examines the importance of the
state interest. In this case, the court would review the purpose
of the law. Depending on the 1importance of the individual
interest, the state"s interest must fail somewhere on a continuum,
from mere legitimacy to a compelling interest. Id. Finally, the
court examines the nexus between the state interest and the state®"s
means of furthering that interest. Id. With respect to the chosen
means, the equal protection clause requires that the nexus fall
somewhere on a continuum from substantial relationship to least
restrictive means, depending on the importance of the individual
interest. Id.; see also Scr.neman v. Knight., 790 P.2d 702, 7C4

(Alaska 1990) .

At least me state court, when faced with a state equal
protection analysis, nas found that the state may have a legitimate
state interest in refusing to Tfund elective, nontherapeutic
abortions that are r.it performed to protect the life or health cf
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Che mother. Right co Choose v. Bvrne, 450 A.2d 925, 937 (N.J.
1982) .1

We believe chat our court should Tfind, as well, that
nonpayment for elective abortions under the general relief medical
program does not violate equal protection guarantees, especially
when the state pays for r.o other elective procedures for otherwise

healthy persons under the general relief medical program. The
importance of the state®s express, legitimate interests, including
an 1interest in uniform program administration, outweighs the

individual®"s iInterest m payment for an elective abortion under the
entirely state finance.: general relief medical program.

The regulati:ns should also survive attack under state
guarantees of substantive due process. The Alaska Supreme Court
has held that a regulat. x. violates substantive due process when it
"has no reasonable relationship to a legitimate governmental
purpose.” Sonneman Vv. Knicrr.c, 790 P.2d at 706, quoting Keyes .
Humana Hoso. Alaska, Inc., 750 P.2d 373, 351 (Alaska 1988). The
new regulations will allow equal treatment of elective procedures
and are necessary for consistent management of the general relief
medical program. Since the regulations are reasonably related to
a legitimate purpose, the regulations should meet substantive due

process guarantees.

The new regulations are consistent with the enabling
statutes and are reasonably necessary to administer the general
relief medical program. Prior attorney general opinions do not
restrict your department®s ability to adopt these regulations. At
the time those opinions were written, the body of state court
decisions was limited. Since those opinions were issued, many cf
the leading state cases on these 1issues have been decided. In
addition, 1t appears that those prior attorney general opinions
were addressing potential payment limitations substantially
different from and more restrictive than those adopted by your
department. Therefore, the conclusions :eached in those opinions
do not affect the validity of these regulations.

The new reg-lations are also substantially different from
the funding restrict::rss that were placed before the Alaska voters
in a 1982 ballet rr..t.ative. Therefore, the initiative"s defeat
does not affect .-r department®"s authority to adopt these

regulations.

The Sue:-:-"- lourt of New Jersey ultimately struck down
the New Jersey scat .te cecause it prohibited state payment of all

abortions "except -re 1t is medically indicated to be necessary
to preserve the warm®"s life" and did not provide abortion services
where the health :: me mother was at risk. Right to Choose, 45C
A.2d at 927. The hew Jersey court would have sanctioned the

approach taken by y:.r department®s regulations.
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In the final analysis, che regulations that your
department has adopted provide abortion funding where it is
medically necessary to preserve the woman®s life and health
(including certain psychological conditions) as well as in cases of
rape or incest and, therefore, should withstand legal challenge.
While few legal conclusions can be made with absolute certainty, we
believe that, if the regulations are challenged, the court should
find them as constitutional and lawful.2

CEC:pml

We note cnat over 30 states do not pay fTor elective
abortions under tr.etr state medical assistance programs. Alaska
would be joining tn.s majority trend when these regulations take

effect.
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7 AAC 43.140 is amended to read:

7 AAC 43.140. ABORTIONS. @ Payment for an abortion[S]
will, in the department®s discretion, [MAY] be covered under
medicaid if [WHEN] the physician services invoice 1Is accompanied by
certification that [ONE OF THE FOLLOWING CONDITIONS EXISTS:]

[(1D] the life of the mother would be endangered if the
pregnancy were carried to term[;

() SEVERE AND LONG-LASTING PHYSICAL HEALTH DAMAGE TO
THE MOTHER WOULD RESULT IF THE PREGNANCY WERE CARRIED TO TERM; OR

(3 PREGNANCY IS THE RESULT OF RAPE OR INCEST].

() A procedure [PROCEDURES] that is [WHICH ARE] not covered
under this section will be covered under General Relief Medicall,]

to the extent provided in 7 AAC 47. (Eff. 8/18/79, Register 71; am

/ / , Register )
Authority: AS 47.05.010 AS 47.07.040
AS 47.07.030 AS 47.07.050

7 AAC 43.825 1i1s amended to read:

7 AAC 43.825. PROGRAM. Except as limited under 7 AAC 43.140,
family [FAMILY] planning services will be covered by medicaid when

provided by a Tfamily planning clinic of [CLINICS UNDER] the

ithiimnM iniiiimww 1 - r1rr -1 -1 mrr tv



Register 1993 HEALTH AND SOCIAL SERVICES

'[]Aivisimwtn;fﬁmlii ealth, a local health department[S], a student
health service[S], a private Tfamily planning clinic[S], or a
private physician[3]. Except as limited under 7 AAC 43.140, drugs
[DRUGS], supplies, devices, and medical procedures provided by a
physician or under physician supervision will be covered under this

chapter. (Eff. 8/13/79, Register 71; am | | , Register )

Authority; AS 47.05.010
AS 47.07.040

AS 47.07.050

7 AAC 43.835 is amended to read:

7 AAC 43.835. DEFINITION. In 7 AAC 43-825A( 7 AAC 43.835,
"family planning services" refers to those services and materials
provided with the purpose of postponing, avoiding, or terminating
pregnancy, 1including the dispensing of birth control drugs and
devices for males and females, and the performance of vasectomies,
sterilisations, and abortions for the purpose of avoiding or
terminating pregnancy, except as limited under 7 AAC 43.140. (EffT.

8/18/79, Register 71; an | | |, Register )

Authority: AS 47.05.010
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AS 47.07.050

7 AAC 47.170(b) 1is amended to read:

() An applicant under 18 years of age may apply on his or
her own behalf 1f the applicant is living apart from parents or
guardian and is managing his or her own personal financial affairs.

A female [AN] applicant under 18 years of age living at home with
her parents or guardian may apply without regard to her parents®™ or
guardian®s 1i1ncome 1i1f she 1i1s [A FEMALE] seeking a therapeutic

abortion [PREGNANCY-RELATED SERVICE]. (Eff. 3/23/78, Register 65;

am 8/1/86, Register 99; am 11/28/86, Register 100; am _ / [/ ,

Register )
Authority: AS 09.65.100 AS 47.25.130
AS 47.05.010 AS 47.25.170

AS 47.25.120

7 AAC 47_.200 is amended to read:

7 AAC 47.200. GENERAL RELIEF MEDICAL COVERAGE. The General
Relief Medical program provides payment on behalf of needy persons
who are eligible under the provisions of this chapter for any of

the following services:
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(@O major medical care as defined in 7 AAC 47.290;

(@ skilled nursing home care;

(3 intermediate nursing home care;

(@) physician services if

(D) related to major medical care provided in a
hospital on an inpatient basis;

(B) provided in a hospital emergency room the same
day on which the recipient is admitted for major medical care;

(© provided to a recipient residing iIn a nursing
home ;

O provided 1i1n either an outpatient or an
inpatient setting to a recipient with a diagnosis described in
7 AAC 47.271(b); ferj

©) provided in determining eligibility for a
therapeutic abortionj Jgr%d Iprovided for <<
th™hgadbowfa-abort iw* "PREGNANCY-RELATED SERVICES]/

(p") proLOdzd ' fior q thdiaptULtic aJborttiEn **

(B) outpatient, laboratory and x-ray service! provided in
conjunction with a therapeutic abortion [PREGNANCY-RELATED
SERVICES] or nursing home care;

®) medical transportation related to major medical
care, nursing home ca.e, or a therapeutic abortion [PREGNANCY-
RELATED SERVICES];

@) outpatient surgical center services provided in

conjunction with a therapeutic abortion [PREGNANCY-RELATED

Qo>
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SERVICES] or nursing home care;

® prescribed drugs and medical supplies for a

recipient with a specific diagnosis as described in 7 AAC

47 .271(b);
(©)) repealed 7/1/87. (Eff. 3/23/78, Register 65; am

5/2/79, Register 70; am 5/17/32, Register 82; am 5/25/82, Register
82; am 9/23/84, Register 91; am 8/1/85, Register 95; am 8/1/86,

Register 99; am 11/23/86, Register 100; am 7/1/87, Register 103; am

/ [/ , Register )

Authority: %4{%%}8 AS 47.25.170

AS 47.25.130 AS 47.25.195

7 AAC 47.210(7) 1s amended to read:

7 AAC 47.210. EXCLUSIONS FROM GENERAL RELIEF MEDICAL PROGRAM.
Notwithstanding any other provisions contained iIn this chapter or

7 AAC 43, a payment may not be made under the General Relief

Medical program for any expense

@) for an elective procedure, including an

abortion [OTHER THAN A PREGNANCY-RELATED SERVICE AS DEFINED 1IN 7

AAC 47.290] ;

elective
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(Eff. 3/23/78, Register 65; am 5/2/79, Register 70; am 4/15/82,
Register 82; am 5/25/82, Register 84; am 8/1/86, Register 99; am
11/28/86, Register 100; am 7/1/8/, Register 103; am / 7/

Register )

Authority: AS 47.05.010 [AS 47.50.010]
As gi. rj0- \QO
AS 47.25. 130

AS 47.25.170

7 AAC 47.290(3) 1is amended to read:

(©)) "elective procedure”™ means a procedure that Iis

subject to the choice or decision of the patient or physician

regarding medical services that are advantageous to the patient but

not necessary to prevent the death or disability of the patient®

and includes an elective abortion;

7 AAC 47.290(5) 1is repealed:

GB) vrepealed 7/ [/ ;

7 AAC 47.290 is amended by adding new paragraphs to read:
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(7 "elective abortion™ means a procedure, other than a

therapeutic abortion, to terminate a preghancy;

® "therapeutic abortion”™ means the termination of a
pregnancy
(A) certified by a physician as medically necessary
(1) to prevent the death or disability of the woman, or (ii)
to ameliorate a condition harmful to the woman®s physical or
psychological health; or
® that resulted from actions that would
constitute a crime of sexual assault under AS 11.41.410 -
11.41.425, a crime of sexual abuse of a minor under
AS 11.41.434 — 11.41.440, or the crime of incest under
AS 11.41.450. (Eff. 8/1/85, Register 95; am 12/4/85, Register

96; am 8/1/86, Register 99; am 11/26/86, Register 100; am /

/ , Register )

Authority: AS 47.05.010 AS 47.25.130
AS 47.25.120 AS 47.25.170





